


A L A S K A  L E G I S L A T U R E

SOX V 

JUNEAU ALASKA 99811 

(9071 465-2647

ANCHORAGE

BOX 10-1776 

a n c h o r a g e  ALASKA 99510  

(907) 562-1776

Kevin “Pat’'' Parnell
Representative 

University-Midtown, Anchorage
M E M O R A N D U M  

F e b r u a r y  19, 1991

TO:

FROM:

SUBJECT:

HB 130 p r ovides immunity f or a m u n i c i p a l  o m b u d s m a n  a n d  s t a f f  in the 
same fashion as has been g r a n t e d  to the state o m b u d s m a n  in A laska 
stat ut e 24.55.250 and 24.55.260. In or d er  for an o m b u d s m a n  to 
g u a r a n t e e  that the c o n f i d e n t i a l i t y  laws are not v i o l a t e d  and the 
cit i ze ns  can co ntinue to e n j o y  t h e i r  r i g h t  to s p e a k  f r e e l y  to their 
ombudsman, it is n e c e s s a r y  to e s t a b l i s h  the p r i v i l e g e  for a 
m u n i c i p a l  ombudsman and t h e i r  s ta ff  n ot to t e s t i f y  in court 
r e g a r d i n g  m a t te rs  i nv olving an o m b u d s m a n ' s  off ic ia l duties.

The bill:

1. pr ot ec ts  a m u n i c i p a l  o m b u d s m a n  and s ta f f f ro m civil 
action for a n y t h i n g  done, said o r  o m i t t e d  in p e r f o r m i n g  
the ombudsman's duties.

2. allows a mun ic ip al  o m b u d s m a n  a nd s taff to c l a i m  immunity 
and therefore m a y  d e c l i n e  to t e s t i f y  as a w i t n e s s  or to 
w i t h h o l d  conf id e nt ia l files to p r o t e c t  t h e  ci ti z en 's  
privacy, yet retains, at t h e i r  discretion, t h e  o p t i o n  to 
testify.

P a s s a g e  will ensure that a m u n i c i p a l  o m b u d s m a n  in thi s S t a t e  ca rr y 
out h i s / h e r  d uties as p r e s c r i b e d  b y  law w i t h o u t  re s er vation; the 
p o t e n t i a l  was re co gn iz ed  for a n  o m b u d s m a n  to h e s i t a t e  to 
in vestigate cer ta in  matters, or r e s e r v e  c r i t i c i s m  of a g e n c i e s  and 
officials, b a s e d  on a t h r e a t  or fea r of civil a c t i o n  b e i n g  b r o u g h t  
as a result of carrying o u t  t h e i r  o f f i c i a l  duties.

P a ss ag e will also provide c i t i ze ns  w h o  w i s h  to r e p o r t  m a t t e r s  to 
a m u n i c i p a l  ombudsman, or w i t n e s s e s  c o m i n g  b e f o r e  a n  ombudsman, the 
c o n f i d e nt ia li ty  to wh ic h  t h e y  ar e  entitled.

R ep re s e n t a t i v e  J e r r y  I!ackie, Ch a ir  p b '
H o us e C om munity & R e g i on a l A f f a i r s  Committee,

O f f *
Re pr es en ta ti v e K e v i n  "Pat" Parn el l j j ^ j ^

H B  130. rel at in g to M u n i c i p a l  O m b u d s m a n  i m m u n i t y

JUDICIARY LABOR & COMMERCE BUDGET SUBCOMMITTEE- ADMINISTRATION

Committees



House o f  Representatives 
Community & Regional Affairs

A l a s k a  S t a t e  L e g i s l a t u r e

A G E N D A

H o u s e  C o m m un it y & R e g i o n a l  Aff a ir s Com mi tt ee

Wednesday. F e b r u a r y  20. 1991, 1:30 p.m. 

Capitol Building, R o o m  124

I. *HB 130 - M u n i c i p a l  O m b u d s m a n ' s  Im munity

Rep. P a t  Parnell
Duncan Fowler, J u n e a u  Om bu ds ma n
M i c ha el  Mills, M un ic ip al  Ombudsman,

A nc ho ra ge  
Joe Evans, Assemblyman, An c ho r a g e  

A s s e m b l y

II. *HB 81 - P u b l i c a t i o n  of Mu nicipal Foreclosure
Lists

Rep. B e r t  S ha rp

N e x t  CoT-^ittee meeting: Th ur sd a y,  F e b r u a r y  21, 1:30 p.m.

H B  54 - D is tr i b u t i o n  of National
F o r e s t  Receipts

M o n d a y ,  F e b r u a r y  25, 1:30 p.m.

H B  51 - Approp: Child Care Grant
P r o g r a m



State of Alaska 
m t r u . c i s m a , i i

D uncan C. F o w le r
□ P.O. Box 102636

Anchorage, AK 99510-2636

Reply to:

<907) 277-8648 
(600 ) 478-2624

February 19,1991
P.O. Box w o  
Juneau, AK 99811-3000
(907 ) 465 -4970 
(800 ) 478-4970

O P .0  Box 74358
Fairbanks, AK 99707-4358

Representative Jerry Mackie, Chairman _ 
Community and Regional Affairs Committee 
Alaska State Legislature

(907 ) 452-4001 
(800 ) 478-3257

Post Office Box V 
Juneau, Alaska 99811-3100

RE: HB 130, Municipal Ombudsmen

Dear Representative Mackie:

Please consider this letter to be in support of HB 130. Its passage will 
provide protections to ombudsmen established by municipal ordinance similar to 
those granted ombudsmen in state government.

The Alaska Ombudsman Act, which established this office, and the statutes 
which established the Long Term Care Ombudsman have provisions similar to the 
proposed HB 130. Both laws grant the ombudsmen offices immunity from civil 
action, excuse the ombudsmen from testifying in court and have strict confidentiality 
provisions preventing the disclosure of file materials. HB 130 would insure 
municipal ombudsmen have similar protections.

The immunity from civil action, assurance of confidentiality of investigative 
files, and immunity from testifying in court are common elements in model 
ombudsman legislation promoted by both national and international organizations. 
These provisions are cited as being desirable by the International Bar Association's 
Ombudsman Committee, the American Bar association model law and the model 
ombudsman act proposed in the Harvard Law Review.

There are several practical effects of such provisions. Ombudsmen, by the 
nature of their work, continually deal with situations where two persons are in 
disagreement. Some citizens believe the way to resolve disagreements is in the 
courts. If possible, they would sue the ombudsman if they disagreed with the office's 
findings and recommendations. Although the ombudsman only has the power to 
recommend change, the information we obtain during the course of an investigation 
would be valuable to persons interested in suing the state. Some attorneys would 
like to rely on ombudsman staff to do their paralegal work.

• It is important that ombudsmen have clear access to agencies and their 
records in order to make factual findings and practical recommendations. This can 
only be done if the agencies have confidence the ombudsman will be able to 
maintain the confidentiality of the materials. The investigative files should not be 
subject to subpoena nor the subject of testimony by ombudsman staff.



Representative Mackie - 2 - February 19 ,1991

In summary, I do support the passage of HB 130. I believe passage will 
provide municipal ombudsman offices with protections that are consistent with 
model ombudsman laws. Please let me know if you have any other questions 
regarding ombudsmen and the effect of this bill.

Sincerely,

)uncan C. Fowler 
Ombudsman

DCF:pjc



Vv6> \ B o

A L A S K A  L E G I S L A T U R E

J U D IC IA R Y  

L A B O R  & C O M M E R C E  

B U D G E T  S U B C O M M IT T E E - 

A D M IN IS T R A T IO N

Comm ittees

M E M O R A N D U M

Kevin “Pat” Parnell
Representative 

University-Midtown, Anchorage

/

TO:

FROM:

DATE:

SUBJECT:

R e p r e s e n t a t i v e  D av e Donley, C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  K e v i n  "Pat" P a r n e l ;
/

JUNEAU

BOX V 

JUNEAU. ALASKA 0981  1 

1907) 465-2647

ANCHORAGE

BOX 10-1776 

ANCHORAGE. ALASKA 9 9 5 1 0  

(907 ) 562-1776

F e b r u a r y  20, 1991

R e q u e s t  for s c h e d u l i n g  H B  130, r e l a t i n g  to M u n i c i p a l  
O m b u d s m a n  I m m u n i t y

I r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  c o n s i d e r  s c h e d u l i n g  an early 
h e a r i n g  for H B  130, r e l a t i n g  to i m m u n i t y  of a m u n i c i p a l  o m b u d s m a n  
an d staff, a n d  p r i v i l e g e  of a m u n i c i p a l  o m b u d s m a n  a n d  s t af f not to 
t e s t i f y  a b o u t  c e r t a i n  matters.

If y o u  h a v e  a n y  q u e s t i o n s  p l e a s e  let m e  know.



M u n i c i p a l i t y

o f

A n c h o r a g e

OFFICE OF THE MUNICIPAL MANAGER 

M a r c h  1, 1991

RECEIVED HAR j m

P .O .  BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4433
TO M  FINK.
MAYOR

R e p r e s e n t a t i v e  D a v e  Donley, Chair 
H o u s e  J u d i c i a r y  C o m m i t t e e  
P.O. B o x  V
Juneau, A l a s k a  99811

RE: H B  130, M u n i c i p a l  O m b u d s m a n ' s  Imm un it y

D e a r  R e p r e s e n t a t i v e  Donley:

E n c l o s e d  is the M u n i c i p a l i t y  of A n c h o r a g e  A d m i n i s t r a t i o n ' s  
p o s i t i o n  p a p e r  on H B  13 0, an A c t  r e l a t i n g  to i m m u n i t y  of a 
m u n i c i p a l  o m b u d s m a n  and staff a nd p r i v i l e g e  of a m u n i c i p a l  
o m b u d s m a n  a nd stciff n ot to t e s t i f y  about c e r t a i n  m atters.

T h e  A d m i n i s t r a t i o n  opposes HB 130, h owever, if this
l e g i s l a t i o n  is t o  go forward, we r e c o m m e n d  t h e  a m e n d m e n t s  o u t l i n e d  
in t h e  a t t a c h e d  p o s i t i o n  paper.

Sincerely,

M u n i c i p a l  M a n a g e r



P o s i t i o n  P a p e r  on  HB 1 3 0

The A d m i n i s t r a t i o n  of the M u n i c i p a l i t y  of A n c h o r a g e  opposes HB 
130, "An Act rel a ti ng  to imm un i ty  of a m u n i c i p a l  o m b u d s m a n  and 
staff a nd p r i v i le ge  of a m u n i c i p a l  o m b u d s m a n  a n d  staff not to 
t e s t i f y  about certain m a t t e rs ."  If this l e g i s l a t i o n  is to go 
forward, at the m inimum, the A d m i n i s t r a t i o n  r e c o m m e n d s  a d o pt io n of 
the fo ll o wi ng  a m e n d m e n t s :

1. On line 9, fol lo wi n g "or charter", add the fo ll ow in g  new 
language: "unless the a c t , s ta te m en t or o m i s s i o n  constitutes 
gross ne gl ig e n c e  or reck l es s or intentional m i s c o n d u c t ."

Rationale: The bill, as c u r r e nt ly  w r i t te n e x t en ds  blanket im mu­
nity to m u n i c i p a l  o m b u d s m e n  and their staff. This is 
e x t r a o r d i n a r y  and s ho ul d not be g r a nt e d w i t h o u t  c om p el li ng  
justification. No such j u s ti fi ca ti o n exists in t he case of m u n i c­
ipal ombuds me n.  The p r o p o s e d  n ew l anguage w o u l d  limit the p r o­
posed im mu ni ty  to acts, stateme nt s or o m i s s i o n s  do ne  with 
o r d i n a r y  negligence. Acts, statem en ts  or o m i s s i o n s  p e r f o r m e d  
with gross n eg li ge nc e  under the cir cu ms t an ce s,  or with r e c k l e s s­
ness or in te ntion w o u l d  not be i m m u n e .

The e x i st in g provi si o ns  of T itle 24 also s h o u l d  include c o n­
sider a t i o n  of this a m e n d m e n t  a n d  the a m e nd me nt s set out below.

2. On line 9, f o ll o w i n g  "or c harter.", add the f o l l o w i n g  s e n t e n­
ce: " This subsect io n  does no t p r e c lu de  l i a b i l i t y  for civil 
damages for public s tatements r e f l e c t i n g  a d v e r s e l y  upon a named 
i ndividual with ou t  a f f o rd i ng  the indivi du al  a ri g ht  to a writ te n 
r eply prior to m aking the s t a t e m e n t ."

Rationale: One of the great p o te n ti al s for a bu se  of immunity
granted to an omb ud sm an  is to p e r m i t  the o m b u d s m a n  to make public 
statements r eg a rd in g a n am e d in di vi d ua l which m a y  do great h a r m  
to the r e p u t a t i o n  of the i n d i v i d u a l , w i t h o u t  a f f o r d i n g  the ind i­
vidual an o p p o r t u n i t y  for a reply. As c u r r e n t l y  writ te n,  this 
kind of immunity could be d e e m e d  a "license to de fame", as the 
immunity is ab solute an d there is no r e q u i r e m e n t  that state me n ts  
be true. This kind of conduct, be it by a o m b u d s m a n  or a n y  p e r­
son s h o u l d  not be l i c e ns ed  by statute.

If this a me nd m e n t  is added, the o m b u d s m a n  r e m a i n s  free to issue 
r eports and make r e c o m m e n d a t i o n s  r e g a r d i n g  any a c t i o n  by the g o v­
ernment or its agencies so long as in dividuals are not named.

3. On line 11, f ol lowing " involving the e xe rc i s e " ,  delet e "or 
p u r p o r t e d  exercise".

1



Rationale: The p r i v i l e g e  not to t e s t i f y  in court m a y  arguably
ma ke  se ns e if it in volves the ac tual e x e r ci se  of r e s p o n si bi li ti es  
p ur su a n t  to s tatute. However, to e x te n d that p ri vi l eg e t ) 
"p ur po r t e d  e x e r c i s e s "  of the o m b u d s m a n ' s  r e s p o n s i bi li ti es  is 
u nw ar ranted. Does such a p r i v i l e g e  atta c h to acts u nd e rt ak en  in 
bad faith or w i t h  m a l i c e  s im pl y bec au s e they might c o ns ti tu t e or 
"purport" to be w i t h i n  the o m b u d s m a n ' s  r e s p o n s i b i l i t i e s ?  This 
l an gu a g e  is s i m p l y  inappro pr ia te . If there is to be a privilege 
not to testify, it s h o u l d  be c o n f i n e d  to the ex er ci se  of actual 
duties .

4. F o l l o w i n g  line 13, add a new s e ct io n to r e a d  as follows:

*S ec ti on  2. This act shall not ap pl y to any a c t , statement 
or o m i s s i o n  c o m m i t t e d  prior to the e f f e c ti v e date of this a c t , 
nor shall it a p p l y  to any judicial or a d m i n i s t r a t i v e proceed i ng  
c o m m e n c e d  prior to the e f f e c ti ve  date of this a c t .

R ationale: Makes clear that if this bill is e n a c t e d  into law, it
will not have a r e t r o a c t i v e  effect.

2



A L A S K A  R U L E S  O F  C O U R T E V I D E N C I

tTcred in subsequent procccd- 
:enl statements, and (2) pro- 
nt to attack or enforce a plea

Tective August 1, 1979)

lity Insurance.
■rson was or was not insured 
't admissible upon the issue 
digently or otherwise wrong- 
nol require the exclusion of 
against liability when offered 
such as proof o f agency,

. or bias or prejudice of a wit-

■ffective August 1, 1979)
\anotations

ndant's conduct to determine whether 
xriatc. it should make no difference that 
r uninsured: accordingly, where jury 
a on special verdict form on whether 
stive damages, exclusion of evidence or 
-or. merely harmless error, even though 
present evidence to demonstrate his 
e damage award. Shane v. Rhincs, Op. 
:ska 1983).

ence Illegally Obtained.
obtained shall not be used over 
te defendant in a criminal pros- 
ose except:
egally obtained in violation of 
jnder Miranda v. Arizona, 384 
y be used in a prosecution for 
ent is relevant to the issue of 
d if the prosecution shows that 
otherwise voluntary and not

ee illegally obtained may be 
otion for perjury if it is relevant 
nocence and if the prosecution 
ence was not obtained in sub­
rights.
effective August 1, 1979)
Annotations

ful. fact that arresting officer uscscxces- 
ihe evidence obtained as a result of the 
•lily. Martin v. State, Op. No. 2298.023

-.ce may be considered in fashioning a 
> seized evidence is reliable, when the 
-i obtaining the evidence docs not shock 

and when it is clear that the evidence 
oses of influencing the sentencing judge. 
. 633 P2d 292 (Alaska App. 1982).

The traditional requirement of standing has not been abrogated 
in search and seizure cases by adoption of this rule. G.R. v. State 
Op. No. 61. 63R l’2d 191 (Alaska App. 1982).

Defendant did not have standing to argue that his confession 
should be suppressed on the ground that it was the product of an 
illegal arrest and detention of his companion. O.K. s. Stale, Up. No J
61. 638 P2d 191 (Alaska App. 1981).

Defendant had no standing to object to police officers' contact t 
with his building manager and no right to seek suppression of the 
evidence derived from her even if the contact was the result ol a ‘ 
trcspassory entrance into the apartment building. Hubert t.Slnio 
Op. No. 62. 638 P2d 677 (Alaska App. 1981).

Defendant had standing toconlcsl the illegal arrest ofcodcfend-
ant which led to defendant's confession. Unger v.Stale, Op. No. 65
640 P2d 151 (Alaska App. 1982).

This rule, which permits evidence illegally obtained to be used 
under certain circumstances in perjury prosecutions, applies to 
such evidence regardless of the basis for determining that it was 
illegally obtained. Wortham v. Slate, Op. No. 69. 641 P2ri 223 
(Alaska Op. No. 1982).

Suppression of illegally obtained evidence in defendant's 
cocaine prosecution was not res judicata nor did it collaterally estop 
the state from using the evidence in defendant's subsequent perjury 
prosecution where there was no suggestion that this rule wasconsid- 
crcd at the first suppression hearing. Wortham v. State, Op. No. 69,
641 P2d 223 (Alaska App. 1982).

Illegally obtained tape recording of conversation between 
defendant and undercover police agent which was'properly sup­
pressed at defendant's drug trial was admissible at defendant's 
subsequent perjury trial where the recording was made in good faith 
and was not an intentional violation of the law. Wortham v. State,
Op. No. 214. 657 P2d 856 (Alaska App. 1983).

Although this rule is not necessarily limited to violations of 
constitutional rights, it docs not automatically apply to violations 
of all statutes. Darker v. State, Op. No. 2665,663 P2d 932 (Alaska 
1983).

Illegally obtained tape recording of conversation between 
defendant and undercover police agent was admissablc at defend- 
ant’s perjury trial. Wortham v. State, Op. No. 2697,666 P2d 1042 
(Alaska 1983).

This rule contains a standing requirement for search and sei­
zure violations, but under the Alaska Constitution there arc excep­
tions to the requirement. Waring v. State, Op. No. 2719, 670 P2d 
357 (Alaska 1982).

A defendant has standing to assert the violation ofa co-defend­
ant’s fourth amendment rights ifhc or she can show (I) that a police 
olTicer obtained the evidence as a result of gross or shocking mis­
conduct, or (2) that the officer deliberately violated the co-defend­
ant's rights. Waring v. State, Op. No. 2719, 670 P2d 357 (Aiaska 
1983).

Assuming, without deciding, that the warnings received b> 
defendant regarding his testimony at a coroner's inquest were less 
than adequate to safeguard his right to remain silent, his testimony 
was nevertheless not involuntary or the product of coercion: mere- 
fore, his testimony at the coroner’s inquest could be used against 
him in subsequent trial for perjury. Esmailka v. State, Op. No. 721,
740 P2d 466 (Alaska App. 1987).

ARTICLE V. PRIVILEGES

Rule 501 . Privileges Recognized Only as 
Provided.

Exceptas otherwise provided by the Constitution 
of the United States or of this state, by enactments of

the Alaska Legislature, or by these or other rules 
promulgated by the Alaska Supreme Court, no per­
son, organization, or entity has a privilege to:

(1) refuse to be a witness; or
(2) refuse to disclose any matter; or
(3) refuse to produce any object or writing; or
(4) prevent another from being a witness or dis­

closing any matter or producing any object or writ­
ing-
(Added by SCO 364 effective August 1, 1979)

Rule 502. Required Reports Privileged by 
Statute.

. A person, corporation, association, or other oqga- 
nization or entity, either public or private, making a 
return or report required by law to be made has a 
privilege to refuse to disclose and to prevent any 

T other person from disclosing the return or report, if
the law requiring it to be made so provides. A public 

\ officer o f an agency to whom a return or report is
i required by law to be made has a privilege to refuse
p to disclose the return or report if the law requiring it
F to be made so provides. No privilege exists under
?• this rule in actions involving perjury, false state-
jj: ments, fraud in the return or report, or other failure
£ to comply with the law in question.

(Added by SCO 364 effective August 1, 1979)

fvT Rule 503. Jiwyer-Client Privilege.
(a) Definitions. As used in this rule:

-

0 )  A client is a person, public officer, or corpora- 
rion, association, or other organization or entity, 

f e -  either public or private, who is rendered profcs- 
z?" sional legal services by a lawyer, or who consults a 
Pr-- bwyer with a view to obtaining professional legal 
I* : services.
f> "-.A,-jv i ;. (2) A representative o f the client is one having 

authority to obtain professional legal services and to 
act on advice rendered pursuant thereto, on behalf o f 
the client.

. CV,
; (3) A lawyer is a person authorized, or reason-
?. ably believed by the client to be authorized, to prac- 
f ticc law in any state or nation.

/ (4) A representative o f the lawyer is one 
employed to assist the lawyer in the rendition o f 
professional legal services.
, 15) A communication is confidential if not 

i intended to be disclosed to third persons other than 
those *o whom disclosure is in furtherance o f the 
rendition of professional legal services to the client 
or those reasonably necessary for the transmission of 
ine communication.

- • vXv
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T H E

HOME RULE 

CHARTER

F o r

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e ,  A l a s k a

b y

A n c h o r a g e  A r e a  

C h a r t e r  C o m m i s s i o n

PREAMBLE
We, the People of Anchorage, in order to eliminate waste and duplication in government, to achieve common goals, to support individual rights, to form a more responsive government, and to secure maximum local control of local affairs, hereby establish this Charter.

ARTICLE I 
NAME AND BOUNDARIES

Section 1.01 Name
The municipality shall be known as Anchorage.

Section 1.02 Boundaries
The boundaries of Anchorage shall include all areas within the Greater 

Anchorage Area Borough on the date of ratification of this Charter. T ne boundaries may be altered in the manner provided by law.

ARTICLE II 
BILL OF RIGHTS

This Charter guarantees rights to the people of Anchorage that are in addition to rights guaranteed by the Constitution of the United States of America and the 
Constitution of the State of Alaska. Among rights guaranteed by this Charter are:

(1) The right of initiative; the right of referendum; and the right to recall 
public officers, as herein provided.

(2) The right of immunity from the creation or alteration of a service area, except upon a vote within the area affected.
(3) The right to establish local community councils to assure maximum community self-determination, exercised in conjunction with others and without 

infringement upon the rights of other persons.
(4) The right of immunity from sales taxes, except upon approval by a majority of qualified voters voting on the question.
(5) The right of immunity from official actions of the Assembly taken after 

twelve midnight and before seven o ’clock a.m., actual time.
(6) The right to the assistance of a municipal ombudsman in dealing with grievances and abuses.
(7) The right to opportunities in housing, public accommodations, employ­

ment, and education without regard to race, religion, sex, color, national origin, 
marital status, or physical handicap; and the right to an Equal Rights Commission at the municipal level in aid thereof.

(8) The right to a locally directed, ongoing planning process that is based upon 
the community’s goals, objectives and policies for the future.

(9) The right—whether as a taxpayer, as a municipal employee, or both—to a 
comprehensive personnel classification and procedures system created by ordinance 
and based upon merit.

(10)The right to be heard at public hearings prior to adoption of proposed 
six-yea*- plans of the school system and the municipality, or approval of the annual 
budget or any ordinance (except an emergency ordinance as defined herein).

1
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M e e t i n g  D a t e :  March 5, 1991
A s s e m b l y  M e m b e r s  E v a n s  a n d  F l y n n

A s s e m b l y  R e s o l u t i o n  N o ,  9 1 -  45 S u p p o r t i n g  L t a t e  

L e g i s l a t i o n  t o  P r o v i d e  M u n i c i p a l  O m b u d s m e n  a n d  S t a f f  

I m m u n i t y  a n d  P r i v i l e g e  N o t  t o  T e s t i f y

T h e  a t t a c h e d  r e s o l u t i o n  e n d o r s e s  c u r r e n t  l e g i s l a t i o n  b e i n g

c o n s i d e r e d  i n  b o t h  t h e  H o u s e  a n d  S e n a t e  o f  t h e  A l a s k a  S t a t e  

L e g i s l a t u r e  w h i c h  w o u l d  p r o v i d e  t h e  A n c h o r a g e  M u n i c i p a l  O m b u d s m a n  

a n d  s t a f f  i m m u n i t y  f r o m  c i v i l  a c t i o n s  f o r  p e r f o r m i n g  t h e  d u t i e s  o r  

r e s p o n s i b i l i t i e s  o f  a n  o m b u d s m a n ,  a n d  p r i v i l e g e  n o t  t o  t e s t i f y  i n  

c o u r t  r e g a r d i n g  t h e  e x e r c i s e  o f  o f f i c i a l  d u t i e s  o f  a n  o m b u d s m a n *

T h e s e  t w o  p r o v i s i o n s  a r e  g r a n t e d  t o  t h e  A l a s k a  S t a t e  O m b u d s m a n  w h o ,  

u n d e r  c o n t r a c t ,  s e r v e s  c e r t a i n  l o c a l  c o m m u n i t i e s .  T h e  l e g i s l a t i o n  

i s  a l s o  c o n s i s t e n t  w i t h  t h e  i d e a l s  o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n  

p e r t a i n i n g  t o  c i t i z e n s 1 a c c e s s i b i l i t y  t o  t h e i r  g o v e r n m e n t ,

c i t i z e n s  s e e k i n g  t h e  a i d  o f  t h e  A n c h o r a g e  O m b u d s m a n  s h o u l d  h a v e  t h e  

s a m e  r i g h t  t o  c o n f i d e n t i a l i t y  t h e y  e n j o y  w h e n  t h e y  a p p r o a c h  t h e  

A l a s k a  S t a t e  O m b u d s m a n  w i t h  a  c o n c e r n .

T h e  A n c h o r a g e  O m b u d s m a n  p r e p a r e d  a  p o s i t i o n  p a p e r  o n  t h e

l e g i s l a t i o n  w h i c h  w a s  p r o v i d e d  t o  t h e  A s s e m b l y  a n d  t h e  

A d m i n i s t r a t i o n  o n  F e b r u a r y  1 5 ,  a n d  w a s  a l s o  s e n t  t o  t h e  s p o n s o r s  o f  

t h e  s t a t e  l e g i s l a t i o n  i n  J u n e a u .

P a s s a g e  o f  t h i s  r e s o l u t i o n  w i l l  m a k e  c l e a r  t h a t  A n c h o r a g e  w i s h e s  

t h e  L e g i s l a t u r e  t o  p a s s  t h i s  l e g i s l a t i o n .  W e  r e c o m m e n d  t h e

r e s o l u t i o n  b e  a p p r o v e d .

R e s p e c t f u l l y  s u b m i t t e d , P r e p a r e d  b y :

r

E v a n s  a n d  f e a t h e r  F l y n n  

A s s e m b l y  M e m b e r s

M i c h a e l  P .  M i l l s  

O m b u d s m a n

A t t a c h m e n t : A s s e m b l y  R e s o l u t i o n  

S e n a t e  B i l l  1 2 0  
H o u s e  B i l l  1 3 0

AR 91 -45
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s u b m i t t e d  b y :  A s s e m b l y  M e m b e r s

E v a n s ,  F l y n n  

p r e p a r e d  b y :  O m b u d s m a n

F o r  r e a d i n g :  M a r c h  5, 1 9 9 1

A N C H O R A G E ,  A L A S K A  
A R  N O .  9 1 -  45

A  R E S O L U T I O N  O F  T H E  A N C H O R A G E  M U N I C I P A L  A S S E M B L Y  S U P P O R T I N G  S T A T E  

L E G I S L A T I O N  T O  P R O V I D E  M U N I C I P A L  O M B U D S M E N  A N D  S T A F F  I M M U N I T Y  A N D  

P R I V I L E G E  N O T  T O  T E S T I F Y

W H E R E A S ,  l e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  b e f o r e  t h e  A l a s k a  

S t a t e  L e g i s l a t u r e  i n  b o t h  t h e  H o u s e  a n d  S e n a t e  t o  p r o v i d e  a 

m u n i c i p a l  o m b u d s m a n  a n d  s t a f f  i m m u n i t y  from, c i v i l  a c t i o n  a n d  

p r i v i l e g e  n o t  t o  t e s t i f y  a b o u t  c e r t a i n  m a t t e r s ;  a n d

W H E R E A S ,  t h e s e  t w o  p r o v i s i o n s  a r e  i n  t h e  s t a t e  s t a t u t e  w h i c h  

e s t a b l i s h e d  t h e  s t a t e  o m b u d s m a n ;  a n d

W H E R E A S ,  c i t i z e n s  s e e k i n g  a s s i s t a n c e  f r o m  a  m u n i c i p a l  

o m b u d s m a n  s h o u l d  b e  a f f o r d e d  t h e  s a m e  r i g h t s  t o  c o n f i d e n t i a l i t y  a s  

i f  t h e y  s o u g h t  a s s i s t a n c e  f r o m  t h e  s t a t e  o m b u d s m a n  w h o  a l s o  s e r v e s ,  

u n d e r  c o n t r a c t ,  a  n u m b e r  o f  l o c a l  c o m m u n i t i e s ;  a n d

W H E R E A S ,  t h e s e  p r o v i s i o n s  m a y  o n l y  b e  e s t a b l i s h e d  b y  s t a t e  

s t a t u t e  r a t h e r  t h a n  b y  l o c a l  o r d i n a n c e ;  a n d

W H E R E A S ,  t h e s e  p r o v i s i o n s  a r e  c o n s i s t e n t  w i t h  t h e  A m e r i c a n  B a r  

A s s o c i a t i o n ' s  M o d e l  S t a t u t e  o n  O m b u d s m e n  a n d  t h e  U n i t e d  S t a t e s  

A s s o c i a t i o n  o f  O m b u d s m e n  g u i d e l i n e s ;  a n d

W H E R E A S ,  t h e  l e g i s l a t i o n  i s  i n  h a r m o n y  w i t h  t h e  A n c h o r a g e  

M u n i c i p a l  C h a r t e r  a n d  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n  a n d  w i l l  

f u r t h e r  e n h a n c e  t h e  b e n e f i t s  t h a t  c i t i z e n s  o f  t h i s  m u n i c i p a l i t y  

h a v e  c o m e  t o  a p p r e c i a t e  b y  h a v i n g  a n  o m b u d s m a n  w i t h i n  t h e i r  l o c a l  

g o v e r n m e n t .

N O W ,  T H E R E F O R E ,  t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  r e s o l v e s :

T h a t  t h i s  b o d y  e n d o r s e s  l e g i s l a t i o n  p r o v i d i n g  m u n i c i p a l  

o m b u d s m e n  a n d  s t a f f  i m m u n i t y  a n d  p r i v i l e g e  n o t  t o  t e s t i f y ,  a n d  

u r g e s  p a s s a g e  b y  t h e  S e v e n t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

P A S S E D  A N D  A P P R O V E D  b y  t h e  A n c h o r a g e  A s s e m b l y  t h i s  

d a y  o f  _____________________________ , 1 9 9 1 .

C h a i r

A T T E S T :

M u n i c i p a l  C l e r k

AM 250-91



OFFICE OF THE GOVERNOR
B I L L  A N A L Y S I S

DEPARTMENT
DCRA

DIVISION
MRAD

BILL NUMBER
HB 130

SPONSOR
Representative Parnell

SHORT TriLE OF BILL
An Act relatina to immunity of a municipal ombudsman and staffDEPARTMENT POSITION
The department has no position.
PREPARED BYPatrick Poland, Deputy Director

DATE2/19/91 COMMiSSONER'S SIGNATURE(JeX. v / DATE

SUMMARY
OTHER AGENCIES AFFECTED BY BILL CONSTITUENT GROUPfS) AFFECTED BY BILL

N on e U n k n o w n
i

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

Unkn own U n k n o w n

FISCAL IMPACT: 0  NONE £] FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENT
V e r y  f e w  o t h e r  s t a t e s ,  i f  a n y ,  g i v e  t o t a l  i m m u n i t y  t o  t h e i r  o m b u d s m e n .

ANALYSIS OF BILL/PROGRAM EFFECTS
T h i s  b i l l  w o u l d  make  a  m u n i c i p a l  o m b u d s m a n  a n d  s t a f f  im m un e  f r o m  l e g a l  s u i t  o v e r  a c t i o n s  
t a k e n  o n  b e h a l f  o f  t h e  m u n i c i p a l i t y .  T o  q u a l i f y  f o r  i m m u n i t y ,  t h e  a c t i o n  m u s t  b e  o n e  
t h a t  f a l l s  w i t h i n  t h e  p a r a m e t e r s  o f  t h e  c h a r t e r  o r  o r d i n a n c e  a u t h o r i z i n g  th-> o f f i c e  o f  
m u n i c i p a l  o m b u d s m a n .

T h e  b i l l  a l s o  e x e m p t s  a  m u n i c i p a l  o m b u d s m a n  
a n y  a c t i o n  t a k e n  a s  a  m u n i c i p a l  o m b u d s m a n .

f r o m  h a v i n g  t o  t e s t i f y  i n  c o u r t  r e g a r d i n g

S i n c e  t h i s  b i l l  h a s  no  d i r e c t  i m p a c t  o n  t h e  d e p a r t m e n t ,  we a r e  n o t  t a k i n g  a n  a c t i v e  
p o s i t i o n  f o r  o r  a g a i n s t  t h e  b i l l .  T h e  d e p a r t m e n t  d o e s  f e e l  t h a t  p u b l i c  e m p l o y e e s  i n  
g e n e r a l  s h o u l d  b e  a c c o u n t a b l e  f o r  t h e i r  a c t i o n s .  We w o u l d  n o t e  a l s o  t h a t ,  p r e s e n t l y ,  
f i r e m e n  a r e  t h e  o n l y  m u n i c i p a l  e m p l o y e e s  s p e c i f i c a l l y  c i t e d  i n  s t a t u t e  a s  b e i n g  e x e m p t  
f r o m  p e r s o n a l  s u i t  (A S  0 9 . 6 5 . 0 7 0 [ c ] ) .  A l l  o t h e r  m u n i c i p a l  e m p l o y e e s ,  f r o m  g r a d e r  
o p e r a t o r s  t o  p o l i c e m e n ,  a r e  s u b j e c t  t o  t h e  p r o v i s i o n  o f  A S  0 9 . 6 5 . 0 7 0 .

AMENDMENTS PROPOSED

N o n e

01-009 (fWv. 12*3)
PLEASE ATTACH A UTAMTE SHEET FOR AOMDONAL COMMENTS OS ANALYSIS



06 '9 1  0 8 :4 8  RSSEM BUDGEt PNALYST P. 1/1
Post-It" brand fax transmittal memo 7671 [*otpi9*‘  » }
70 Z & U - Fr“"  M U o  M H z
°° l/ o u S e . • '^W fe rV v *^ Ca 0  m b u c h w H * -
S ffi. U S  * 3 0  0

F“ '  v t e . o ' t o t o

Submitted by:
Prepared by: For reading:

Assembly Members Evans, Flynn Ombudsman March 5, 1991

89
10
11
1213141516171819
20 
21 
222324252627282930

^ 23334353637383940414243444546474849505152535455 
'6

^— n58
59

AR NO. 91- 45
A RESOLUTION OF THE AK JHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE LEGISLATION TO PROVIDE MUNICIPAL OMBUDSMEN AND STAFF IMMUNITY AND PRIVILEGE NOT TO TESTIFY

WHEREAS, legislation has been introduced before the Alaska State Legislature in both the House and Senate to provide a municipal ombudsman and staff immunity from civil action and privilege not to testify about certain matters; and
WHEREAS, these two provisions are in the state statute which established the state ombudsman? and
WHEREAS, citizens seeking assistance from a municipal ombudsman should be afforded the same rights to confidentiality as if they sought assistance from the state ombudsman who also serves, under contract, a number of local communities; and
WHEREAS, these provisions may only be established by state statute rather than by local ordinance; and
WHEREAS, these provisions are consistent with the American Bar Association's Model statute on Ombudsmen and the United States Association of Ombudsmen guidelines; and
WHEREAS, the legislation is in harmony with the Anchorage Municipal Charter and the Alaska State Constitution and will further enhance the benefits that citizens of this municipality have come to appreciate by having an ombudsman within their local government.
NOW, THEREFORE, the Anchorage Municipal Assembly resolves:
That this body endorses legislation providing municipal ombudsmen and staff immunity and privilege not to testify, and urges passage by the Seventeenth Alaska State Legislature.
PASSED AND APPROVED by the Anchorage Assembly this day of  , 1991. A

ATTEST:

ipal Clerky UNANIMOUSLY APPROVED ON MARCH 5 , 1991

AM 2 5 0 -9 1
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P o s it io n  P a p e r

AN ACT TO PROVIDE MUNICIPAL OMBUDSMEN IMMUNITY AND 
PRIVILEGE NOT TO TESTIFY (SECTION 09.65.075)

A. Confidentiality / Privilege Not To Testify

T h e  a b i l i t y  for an ombudsman t o  e f f e c t i v e l y  invest ig a te  complaints 
d e p e n d s  p r i m a r i l y  on the a b i l i t y  to d e t e r m i n e  the  facts s urrounding 
t h e  issue. C o mm o n among n e a r l y  all o m b u d s m a n  offices is t h e i r  
a u t h o r i t y  to ac cess e ssentially all i n f o r m a t i o n  w i t h i n  t h e i r  
j u r i sd ic t io n.  A l o n g  with t h i s  po w er  comes t h e  r e qu ir em en t to 
p r o t e c t  i n f or ma ti on  received w h i c h  is c o n f i d e n t i a l  or p r i v i l e g e d  by 
law. Similarly, in an effort to e n s u r e  t h a t  an omb ud sm an  is 
p r o v i d e d  t h e  m o s t  factual information p o s s i b l e  f r o m  co m plainants or 
witnes se s,  t h e i r  c on fi dentiality is protected.

I n  o r d e r  for an ombudsman to gu a rantee that t h e s e  c on fi de nt i al it y 
laws a r e  n o t  v i o l a t e d  and that citizens can c o n t i n u e  to enjoy t h ei r 
r i g h t  to s p e a k  freely to t h e i r  ombudsmen, it is n e c e s s a r y  to 
e s t a b l i s h  t he pri v il eg e for an om budsman and t h e i r  s ta f f not to 
t e s t i f y  in co ur t regarding matters i n v o l v i n g  an ombuds ma n 's  
o f f i c i a l  duties.

T h e r e  is p r e c e d e n c e  for e st ab lishing th is  p r i v i l e g e  not t o  testify 
f or o m b u d s m e n  b o t h  on a national and i nt er n a t i o n a l  level. The 
S t a t e  of A l a s k a  specifically r es tr i ct s t h e  O m b u d s m a n  from 
t e s t i f y i n g  (Sec. 24.55.260); and the State of N e b ra s ka  prevents 
t h e  O m b u d s m a n  fr o m being r eq ui r e d  to t e s t i f y  o r  p r o d uc e evidence 
(Sec. 81-8,253) .

C o m m o n  a m o n g  n e a r l y  every classical o m b u d s m a n  o f f i c e  is the 
p r o v i s i o n  t o  p r o t e c t  the c o n f i d e nt ia li t y of c e r t a i n  indiv id u al s and 
i nf or mation. T h e  inclusion of specific l a n g u a g e  w i t h i n  a statute 
p r o v i d e s  f u r t h e r  c la r if ication that an o m b u d s m a n  s h o u l d  not be 
r e q u i r e d  t o  d i v u l g e  information, or t h e  i d e n t i t y  of a co mp l a i n a n t  
o r  a witness, w h i c h  was rece i ve d with the e x p e c t a t i o n  of privacy. 
C a s e  law is s up po r t i v e  of this p ro te c t i o n  at t h e  state level, w i t h  
A l a s k a  c o n t r i b u t i n g  toward the  courts' r e sp ec t for t he pr ov is i o n s  
c o n t a i n e d  w i t h i n  ombudsman statutes. N o t w i t h s t a n d i n g  the 
l i m i t a t i o n s  of states' statutes, the U. S. f e d e r a l  courts have 
e x h i b i t e d  c o n s i d e r a b l e  efforts in r e s p e c t i n g  t h e  c o n f i d e n t i a l i t y  
p r o v i s i o n s  of s t a t e  ombudsmen.
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B. Im m unity From  Civii Action

T he s t r u c tu r e of the c l a s s i c  o mb udsman is d e s i g n e d  to e n s u r e  that 
t he o m b u d s m a n  be prov i de d the freedom t o  i n v e s t i g a t e  any act or 
fai lu re  to act by an agency, official, or p u b l i c  e m p l o y e e  w i t h  only 
s pe ci f i c  exceptions. One of the essential p r o v i s i o n s  w h i c h  the 
A m e r i c a n  Bar Associ a ti on  recommended in its 1969 R es ol u t i o n  
p r o m o t i n g  the e s t ab l is hm en t of ombudsmen w i t h i n  s t a t e  and  local 
g o v e r n m e n t s  was to p r o vi d e immunity for o m b u d s m e n  and t h e i r  staff 
fr om  civil liability on a c c o u n t  of official actions. A p p a r e n t l y  
the p o t e n t i a l  was r ec og n i z e d  for an o m b u d s m a n  to h e s i t a t e  to 
i n ve st ig at e  certain matters, or reserve c r i t i c i s m  of a g e n c i e s  and 
officials, based on a t h r e a t  or fear of civil a c t i o n  b e i n g  brought 
as a r e s u l t  of carrying o u t  t he ir  official duties.

T he I m m u n it y p ro vision has been p re v io us ly  e s t a b l i s h e d  a t  t h e  local 
level as exemplified in t h e  Charter of t he City of D e t r o i t  (Sec. 4- 
315) . The majo ri ty  of classic omb ud sm an  o f f i c e s  at state, 
p r o v i n c i a l  a n d  na tional levels are pro vi d ed  p r o t e c t i o n  fro m civil 
suits a c c o r d i n g  to survey r e s u l t s  from t he I n t e r n a t i o n a l  O m b u d sm an  
Institute. M a n y  of these o f f ic es  are p r o t e c t e d  f r o m  c r i m i n a l  suits 
as well; Ha waii and P u er to  Ri co  among them. T h e  H a w a i i  State 
O m b u d s m a n  also h as j u r is di ct io n over local g o v e r n m e n t a l  units.

SUMMARY

T h e  p r o p o s e d  amendments essentially al lo w d u l y  e s ta bl i s h e d  
m u n i c i p a l  ombudsmen the s am e p ro te c ti on  from c i v i l  suits, and the 
p r i v i l e g e  not to testify, as afforded our S t a t e  Ombudsman. The  
b e n e f i t s  of these p ro vi si on s  w i th in  the A l a s k a  S t a t e  O m b u d s m a n  
Statute h av e already r e ac he d certain local g o v e r n m e n t s  in thi s 
State b y  virtue of their c o n t r a c t i n g  w i t h  the S t a t e  O m b u d s m a n  for 
o m b u d s m a n  services (i.e. Juneau). It w o u l d  b e  c o n s i s t e n t  to 
include similar pr ov i s i o n s  as pro po se d  for m u n i c i p a l  ombudsmen.

Pas sa ge  will ensure that m u n i c i p a l  ombudsmen in this S t a t e  c a r r y  
ou t t h e i r  duties as p r e s c r i b e d  by law w i t h o u t  re se r v a t i o n ;  and 
p r o v i d e  citizens who w i s h  to repor t matters to an Ombudsman, or 
w i t n e s s e s  coming befo re  an Ombudsman, the c o n f i d e n t i a l i t y  to w h i c h  
t h e y  a r e  entitled.

T h e  appendices, including m o de l statutes f r o m  t he A m e r i c a n  B ar 
A s s o c i a t i o n  and the H a r v a r d  Journal on L e g i s l a t i o n ,  prov id e 
si gn if i c a n t  ju stification for passa g e of this l e g i sl at i on .

P r e p a r e d  by:
M i c h a e l  P. Mills
M u n i c i p a l  Ombudsman, A n c h o r a g e
(Past President, U. S. A s s o c i a t i o n  of Ombudsmen)



Appendix

University of Miami Law Review (Spring 1975)
American Bar Association Model Ombudsman Statute for State Governments 
Q. Section 17. Ombudsman’s Immunities and C. Section 3. Definitions 
Comment by Bernard Frank, Chairman, Ombudsman Committee, ABA.

American Bar Association Model Ombudsman Statute Background Summary 
Ombudsman Committee Chairman Bernard Frank.

American Bar Association Resolution (1969). 
Dealing with Establishment o f an Ombudsman

Harvard Journal on Legislation (June 1965)
A State Statute to Create the Office o f Ombudsman 
Sections 603, 604 & 605, and Comment.

International Bar Association, Ombudsman Committee Letter (November 1978) 
Chairman Bernard Frank to MOA Ombudsman, Karla L. Forsythe 
Necessity o f State Stamte fo r Municipal Ombudsman Protection.

Anchorage Municipal Attorney Memorandum (July 1990)
Lack o f Privilege Not to Testify.

Alaska Statute: Sec. 24.55.240-260, Office o f The Ombudsman

Alaska Statute: Sec. 44.21.231, 235 & 236, Long Term Care Ombudsman

International Ombudsman Institute Report (July 1986)
Court Cases o f Special Interest to the Ombudsman Institution 
(Excerpts from United States court cases)



(7)
^ H O U S E  C O M M I T T E E  R E P O R T

FURTHER REFERRALS:Date Referred: February 11, 1991 FURTHER REFERRALS: Judiciary

Date of Committee Action: I

The COMMUNITY AND REGIONAL AFFAIRS Committee considered: HB 130

HOUSE BELL NO. 130 MUNICIPAL OMBUDSMAN’S IMMUNITY

"An Act relating to immunity of a municipal ombudsman and staff and privilege of a municipal ombudsman 
and staff not to testify about certain matters."

RECOMMENDATIONS: 
be replaced with______

[ ] the same title 
.[ ] a new title

[ ] have attached amendments(s) 

do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

(Dept) APPROVES PREVIOUS:

[ ] fiscal note(s)______

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact_____________________________

^  zero fiscal note T )^ -  Jr [ ] zero fiscal note(s)_____________

SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:

(Depi/Due)



H O U S E  C O M M I T T E E  R E P O R T

(7) i
Date Referred: February 22, 1991 FURTHER REFERRALS:

Date of Committee Action: 3 - 1 $  - 1? I

The JUDICIARY Committee considered: HB_130
' ̂

HOUSE BILL NO. 130 ./ MUNICIPAL OMBUDSMAN’S IMMUNITY

"An Act relating to immunity of a municipal ombudsman and staff and privilege of a municipal ombudsman 

and staff not to testify about certain matters."

RECOMMENDATIONS: 
be replaced with___ Cs HB  i -30 (

[ ] the same title 
.[ ] a new title

[ ] have attached amendments(s) 

[^1 do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations 

[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

Check appropria:e column: No Rec I Amend

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact___________________

[ ] zero fiscal note

SIGNINODO PASS:

o^o APPROVES PREVIOUS:

________ [ ] fiscal note(s)______________________

zero fiscal note(s) CL v  R ft

SIGNING OTHER RECOMMENDATIONS:



1

university of miami law review
       . .   »

VOLUM E 29 SPRING 1975 N U M B E R  3

APPENDIX A, p . 1 o f  4

I

STATE OMBUDSMAN LEGISLATION IN THE ;
UNITED STATES |

l
B e r n a r d  F r a n k * i

'  L  I jm o o c c n o N " ........................................................................................................................... 3 9 '
IL  T h e  ABA M o d e l  O m b u d s m a n  St a t u t e  fo r  St a t e  Go v e r n m e n t s * * ................... -to:

A. Legislative P u rp o se .............................................................................................................  402
B. Sho ti T i t l e ......................................v   403

• /  C. D e fin it io n s ...................................................................................... ' ; .  -*04
D. Creation o f  O ff ic e ............................................................................................................... 409
E. d o m in a tio n  a n d  A p p o in tm e n t ....................................................................................... 409

F. Q ualifica tions......................................................................   410
G. Term o f  O ff ic e ....................................................................................................................  413
H . Rem oval and V a c a n c y .......................................................................................................  414
I. Compensation  ................................................................................................................... 416
J. Organization o f  O f f i c e ..................................................................................................... 417

K. P o sers  ...................................................................................................................................420
L. Investigation  o f  C o m p la in ts ............................................................................................. 426

M . Rights o f  C om plainant— C om m u n ica tio n  s i  tit C om pla inant ................................... 430

N . P.iihts o f  A true v ................................................................................................................. 432
O. Recommendations..............................................................................................................  434

^  P. R e p o r ts ............................................................................................................................   437

r  Q . O m budsm an's I m m u n i t ie s ................................................................................................  439
R. W itnesses' Privileges .......................................................................................................  4 4 1
S. O bstruction  ...........................................................................    441

T .  R elation to O th er L a s s .................................................................................................... 442
U. A ppropria tion ......................................................................................................................  443
V . E ffective D a t e ....................................................................................................................  443

\V. S e v e r a b i l i ty ..................................................................................................    443
III.  Co n c l u s io n ...............................................................................................................................  444 >

I .  I n t r o d u c t i o n
Year after year. Ombudsman proposals have been introduced in a 

majority of the state legislatures in the United States.1 Legislation has 
been passed for state-wide Ombudsmen in Hawaii. Nebraska. Iowa, and 
Alaska.2 The word "Ombudsman." Swedish in origin, means ... .' .•
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Q. Section 17. ( udsman’s Immunities
(a) NO PROCEEDING, CONCLUSION, RECOMMEN­
DATION, OR REPORT OF THE OMBUDSMAN OR 
MEMBER OF HIS STAFF SHALL BE RE VIEWABLE IN 
ANY COURT;

ABA <b> THE OMBUDSMAN AND HIS STAFF SHALL HAVE
MODe L TH;e SAME IMMUNITIES FROM CIVIL AND CRIMI-
STATUTE NAL LIABILITIES AS A JUDGE OF THIS STATE.
6 A (c) THE OMBUDSMAN AND HIS STAFF SHALL NOT

BE COMPELLED TO TESTIFY OR PRODUCE EVI­
DENCE IN ANY JUDICIAL OR ADMINISTRATIVE 
PROCEEDING WITH RESPECT TO ANY MATTER 
INVOLVING THE EXERCISE OF THEIR OFFICIAL 
DUTIES EXCEPT AS MAY BE NECESSARY TO EN­
FORCE THIS ACT.

COMMENT, (a) Sub-section (a) precludes judicial re­
view of the Ombudsman’s work, unless, of course, he 
has violated the Act.

(b) This sub-section avoids litigation and harass­
ment by an uncooperative agency, but does not preclude
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prosecution  fo r serious m isco nd uct, o r rem oval from  
office (§ 8(a)).

(c) T h is  su b -sectio n  acts w ith § 11(h) to p ro tect the 
secrecy an d  con fiden tia lity  o f in fo rm ation  o bta in ed— in 
order to instill public  confidence in  his w ork; it also 
prevents u n necessary  in terru p tio n s o f  his w ork  to testify , 
w hile a llow in g  him  to proceed  in c o u rt w h en ever neces­
sa ry  (§ 11 (i)).

Section 17(a) p rec lu d es ju d ic ia l rev iew  o f  the p roceed ings, conclu­
sions, recom m endations, o r rep orts o f the O m bu d sm an  or m em bers of 
his sta ff. Jud icia l rev iew  is likew ise fo rb id d en  in the N eb ra sk a  sta tu te  
and the H aw aii s ta tu te  excep t i f  in H a w a ii the O m budsm an con­
travenes the provisions o f the s ta tu te .79 T h e Io w a  law  is s ilen t on the 
s u b je c t  I t  would seem  to be im p lic it in the A BA  M odel S ta tu te  and  
the N e b ra sk a  sta tu te  th a t i f  the O m bu dsm an  v io la te s  the O m budsm an 
sta tu te  his actions a re  su b je c t to  co u rt rev iew . ••

Section' 17(b) fu r th e r  p ro v id es th a t the O m bu dsm an  and s ta f f  sh a ll 
have  the sam e im m unities from  civ il an d  crim in a l liabilities a s a -ju d g e  
o f th e  sta te . So m ew hat sim ila r lan gu age  is u sed  in the H aw aii s ta tu te  
excep t s ta ff  are o m itted .80 Io w a  p ro v id es fo r  no c iv il action excep t 
rem oval from  office u n d er Iow a law  a ga in st th e  C itizens’ A ide o r his 
s ta ff  unless an ac t o r om ission is  ac tu a ted  b y  m alice or is g ro ssly  
n eg ligen t.81 T here is  no p ro v isio n  in th e  N e b ra sk a  sta tu te  w ith  resp ec t 
to im m unity  from  c iv il and  crim in a l lia b ilitie s . "

Section 17(c) sp ec ifica lly  g iv es the O m budsm an an d  his s ta f f  im ­
m u n ity  from  being -com pelled to testify  or p ro du ce ev idence in an y  
ju d ic ia l or ad m in istra tive  p roceed in g w ith  re sp ec t to any m a tte r  in ­
vo lv in g  the exercise o f th e ir o fficial d u ties  ex cep t such  testim ony or 
ev id ence th a t m ight be n ecessa ry  to en fo rce the A c t  Som ew hat sim ila r 
language is used in th e  N e b ra sk a  s ta tu te  as to b o th  ju d ic ia l o r adm in is­
tra tiv e  proceedings an d  in the H aw aii and  Io w a  sta tu tes as to c o u rt 
p ro ceed in gs.82 As w ritten , the O m bu dsm an  a n d  his s ta ff  m ay v o lu n -;  
ta rily  testify, but ca n n o t be com pelled  to  do so at least in the s ta te  j 
courts. I t  is the in ab ility  to com pel the O m budsm an and his s ta f f  to ) 

te stify  in the state cou rts w hich  p ro tects th e con fiden tia lity  o f th e *  
in form ation  obtained  b y  the O m bu dsm an. A pplication o f th e  ; 
p riv ileged  com m unication im m u n ity  b y  s ta tu te  to the activ ities o f th e  
O m budsm an is im p o rtan t to the O m bu dsm an  office. H ow ever, i t  is 
su bm itted  th a t the s ta te  O m bu dsm an  an d  his s t a f f  can be  com pelled  to  _ 
te stify  in the federa l c o u rts828— a  p ro b lem  w hich  w ould  have to b e  ;

79. N eb . Rev . Stat . }  S l-8 ,253  (Supp. 1969): H aw a ii Re v . Sta t . J 96-17 (1968).
80. H aw aii R ev . St a t . § 96-17 (1968).
81. Iow a  Code  An n . § 601G .20 (Supp. 1974).
82. Neb . Rev. S ta t . 5 81 -8 ,2SJ (Supp. 1969); H aw a ii R ev . S t a t .  !  96-17 (1966); Iow a  

Code A nn . § 6 0 1G .20  iSupp. 1974).
82a. Raymond A. Cornell. Deputy Citizen’s Aide for Confections, Iowa, was subpoenaed to *
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reso lved  by ap p ro p ria te  fed era l leg isla tio n .8? T h a t a co m p la in t- 
han d lin g  official ap po in ted  by,- resp o n sib le  to, and serv in g  a t th e  
p lea su re  o f the execu tive has no im m u n ity  at a ll, is one o f the reason s

^  ™  ° ™ bu d sm an "  sh o u ld  be confined to  those com ing 
w ith in  the definition given  a t the o u tse t o f th is a rtic le

OB
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C. Section J .  Definitions 

AS U SED  IN  T H IS  A C T ,
(a) “A G E N C Y ” M E A N S A N Y  D E P A R T M E N T , OR­
G A N IZA TIO N , B O A R D , C O M M ISSIO N , CO U N CIL, 
IN S T IT U T IO N  O R  O T H E R  G O VER N M EiN TA L EN­
T IT Y  OF ----------------------------------------------------------------------------------------
(N AM E OF ST A T E ], A N D  A N Y  O F F IC IA L , O FF IC E R , 
E M P L O Y E E , O R M E M B E R  T H E R E O F  A C TIN G  OR 
P U R PO R T IN G  T O  A C T  B Y  R E A SO N  O F  HIS CON­
N E C T IO N  W IT H   -----------------
(N A M E O F ST A T E ], E X C E P T :

(1) A N Y  C O U R T , O R  JU D G E  A N D  A PPU R TE ­
N A N T JU D IC IA L  S T A F F ;

(2) T H E  L E G IS L A T U R E , IT S  M E M B E R S, ITS 
C O M M IT T E E S, IT S  S T A F F  A N D  IT S  E M PL O Y E E S;

(3) T H E  G O V E R N O R  A N D  H IS PERSO N A L 
ST A F F ;

[(4) (A L T E R N A T E  A) A N Y  P O L IT IC A L  SU BD IV I­
SIO N  O F -T H E  S T A T E ;]

((4) (A L T E R N A T E  B) M A Y O R S. C O U N C IL M EM ­
B E R S, AND JU D G E S O F  A N Y  P O L IT IC A L  SU BD IV I­
SIO N  AND T H E IR  P E R S O N A L  ST A F FS;]

(5) A N Y  M U L T I-S T A T E  G O V E R N M E N T A L  EN­
T IT Y .
(b) A N  “A C T  O F AN A G E N C Y ” M E A N S A N Y  A CTIO N , 
D E C ISIO N , FA IL U R E  T O  A C T , O M ISSIO N , R U L E  OR 
R E G U L A T IO N , IN T E R P R E T A T IO N , R E C O M M E N ­
D A TIO N , P O L IC Y , P R A C T IC E  O R P R O C E D U R E  OF 
A N Y  A G E N C Y .
(c) “P E R S O N ” M E A N S A N Y  IN D IV ID U A L . A G G RE­
G A TE OF IN D IV ID U A L S, C O R P O R A T IO N , PA RT­
N E R SH IP , O R  U N IN C O R P O R A T E D  A SSO C IA TIO N .

C O M M E N T .

1 .  . . .

4. Local go vernm ent exclusion  from  o r inclusion in the Om- 
. b u d sm an ’s ju risd iction  is le f t  to the decision o f the legislature. If 

political su bd iv ision s are  to be  exclud ed  (as in N ebraska), appropria te 
language is recom m ended in th e  A B A  M odel S ta tu te. I f  local govern­
m en t is to come w ith in  the ju r isd ic tio n  o f the O m budsm an, then the 
A B A  M odel S ta tu te  recom m ends th a t  the p hrase “and local" be in­
cluded  in the leg isla tive  p u rpo se  (section  one) and fu rth er th a t consid­
eration  be given to exclude in  the section  th ree  definition o f “agency" 
certa in  local officials. B oth Io w a  an d  H aw aii have  ju risd iction  over

19. low  a  Code Ann . 3 6 0 iG .l-2 (a ) (Supp. 1974); N eb . Rev. S ta t .  3 Sl-S .M 0(1) (Supp. 
1969).

20. H a w a ii Rev . S tat . }  96 -l(aX I) (Supp. 1974).
21. Ha w a ii Rev . S tat . 5 96-i(aX2) (1968); Io w a  C o o e  A n n . 3 6 0 lC .l -2 (b ) (Supp. 1974).
22. N eb . Rev. S t a t .  3 S l-3 .240(lXb ) (Supp. i960).
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local governm ent, b u t only the H aw aii law  m akes provision (by a 1974 
am endm ent) for an exclusion for m ayors an d  councils of the various 
counties.2-* .•

It is appropria te  to d iscuss a t th is po in t several problem s in 
connection w ith local go vernm ent. I t- is o bv iou s that om itting local 

go vernm ent from  the ju risd ic tio n  o f the s ta te  O m budsm an does not 
p reven t the creation o f the office b y  a p o litica l subd iv ision  o f the state. 
On the o th er hand, the com m ent to sectio n  one does raise the question 
(originally  posed b y  P rofessor L. H aro ld  L ev inson , a m em ber o f  the 
O m budsm an Com m ittee) w hether inc lu sio n  o f local governm ent will 
be in terp reted  as p reem ptin g  to the s ta te  ju risd ic tio n  o ver both state 
and local agencies to p rev en t a local go v ern m en t from  estab lish in g  its 
own local O m budsm an. T he A BA  M odel S ta tu te  does not ad dress this 
point, b u t this w riter b e lieves th a t the question  m ust be answ ered  in 
the affirm ative. T he prob lem  o f im m u n ities o f  the local O m budsm an 
discussed h erea fte r un der section 17 p o in ts to the d esirab ility  o f state 
legislation covering  the su b je c t o f loca l go vernm ent. E ith er a state 
should g ive  its O m budsm an ju r isd ic tio n  o v ? '  oth local and state 
agencies o r a state shou ld  have s e v -  ‘at one p erm ittin g  local 
governm ent to establish  a  local O m o . ie r  the detailed  provi­
sions o f a sta te  sta tu te  and  the o th er « i.a o « .s .u n g  a state O m budsm an 
w ithout local ju risd ic tio n .25 .

A nother possible a lte rn a tiv e  su g g e ste d  b y  P rofessor Levinson is to 
have a s ta tu te  provide fo r a s ta te -w id e  O m budsm an w ithou t local 
ju risd iction  b u t to give en ab lin g  a u th o rity  fo r  any local go vernm ent to 
establish a local O m budsm an w ith  e ssen tia lly  the sam e a ttr ib u tes and 
pow ers, su b je c t to som e v a ria tio n s .26

5. I t is m ade d e a r  in the A BA  M odel S ta tu te  and the three state 
sta tu tes th a t m ulti-state go v ern m en t en titie s  are exem pt from  the 
ju risd iction  o f the O m bu dsm an.27 H o w ev er, the language o f  the ABA 
Model S ta tu te  and the H aw aii s ta tu te  is p re ferab le , because o f  its 
sim plicity, to the language o f the N e b ra sk a  and Iow a sta tu tes, the 
latte* sta ting , “any in stru m en ta lity  fo rm ed  p u rsu an t to an in terstate 
com pact and  answ erable to m ore th an  one s ta te .”

6. T he A BA  M odel S ta tu te  lik e  Io w a  does not specify  an exclu­
sion fo r federa l agencies because it w as d eem ed  superfluous in v iew  of 
constitutional lim itations. H ow ever, the H aw aii and N ebraska statutes 
do contain su ch  an exp lic it ex c lu sion .25

24. Haw aii Rev . Stat . § 96-l(aX7X8) (Supp. 1974).
25. For example, the Georgia legislature passed in 1974. H .B . 45 amending the Atlanta City 

Charter providing for an Ombudsman. On opinion o f the G ly  Altorncv to the effort that the state 
law was improper, the City Council passed its own Ombudsman ordinance.

26. Letters frum Professor L. Harold Levinson to Bernard Frank. Oct. JO. 197J. and Jan.

UNIVERSITY O F  M I A M I  Ll\V R E V I E W  [Vol. XXIX



APPENDIX B, p . 1 o f  1

AMERICAN BAR ASSOCIATION
SECTION OF 

ADMINISTRATIVE 
LAW

CHAIRMANF rin k  M. Wozancraft ' 3 0 0 8  Ona Sho ll P li z i• V  H ou iion . TX 77002
CHAIRMAN-ELECT 

. ■ Marlon Edwyn H irrlto r. : Suita 600-'1701 P inn iy lv im a . Ava. - ' W uh lngton , DC 20000
V SECRETARYWlllla B. Snail 1860 K St.. N.W. .... W aih lngton. DC 20000

BUDGET OFFICER Chartaa E ltlngar Smoot 2000  Columbia Rd.. N.W. Waahlngton, DC 20009
SECTION DELEGATE TO HOUSE OF DELEGATES ... Franklin M. Schultz 8u lta 0 00  ■ • 8 8 0 —17th St.. N.W . , Waihlngton, DC 20000

. COUNCIL MEMBERS Loula J . Hector Miami. FL
■ Nall B. Kabatchnlek Waihlngton, DC 

Jack  L. Lahr W uh lngton , DC 
Ja rra  S . Williams Austin. TX 
Frederick Oavii Columbia, MO 

Herbert E. Forrest W uhlngton , DC 
Carroll (_ Gilliam W uh lngton , OC 

V id o r G. Roaanblum Chicago. IL 
William F. Cottrell Chicago. IL 
Roger C. Cramton Ithaca. NY 

Jo e l E. Hoffman Waihlngton, DC 
Richard E. Wiley W uh lngton , OC

LAST RETIRING CHAIRMAN John T. M iller, J r . Waihlngton, DC
rSaCHAIRMAN. DIVISION OF STATE ADMINISTRATIVE . LAW' G eo ffrey C. Hazard. Jr. New Haven. CT
C h t l r m a n .  L o g l s l t t l v e  Activity Committee William H. Allan Waih lngton, DC

EdttaiHn-Chlel Admlnlnretlve Lew Review Denial J . Baum Toronto, Canada

You will find a ttached a M o d e l  O m b u d s m a n  S t at ut e for 
State Governments (pages 1-15) , t he A m e r i c a n  B a r  A s s o c i a­
tion resolution on the O m b u d s m a n  (page 16) , and a 
recommended bibli og ra ph y on t h e  O m b u d s m a n  (pages 17-19).

The Omb ud sm a n Committee/ S e c t i o n  of A d m i n i s t r a t i v e  
Law; American B a r  Association, c o n c l u d e d  se' eral years ago 
that a uniform State O m b u d s m a n  A c t  w a s  not n e e d e d  in this 
country but that a Model O m b u d s m a n  S t a t u t e  w o u l d  serve a 
v e r y  useful purpose.

At the r e q u e s t  of t he O m b u d s m a n  Committee, Yale 
Legislative Services u n d e r t o o k  to p r e p a r e  a M o d e l  O m b u d s m a n  
Statute for State Governments. E d w a r d  G. Grossman, a 
student at Yale U ni ve r s i t y  Law School, a ct ed  as proj e ct  
.co-ordinator and p re p a r e d  a first d r a f t  of a M o d e l  
Ombudsman Statute for State G o v er nm en ts .  The M o d e l  
Statute as p r e pa re d by Ya le  L e g i s l a t i v e  S ervices wa s 
reviewed by a special co mm it te e  of the O m b u d s m a n  Com mi t te e 
and the comments of the c o m m i t t e e  m e m b e r s  are r e f l e c t e d  in 
the final draft of the ’ode l  S t a t u t e  a t t a c h e d  h e r e t o .  The 
Model Statute draws heav il y o n  P r o f e s s o r  W a l t e r  G e ll h o r n ' s  
Unofficial M odel Om b ud s m a n  Statute. P r o f e s s o r  Gellhorn, 
who is a member of the special c o m m i t t e e ,  gave his consent 
to the use of his U nofficial M o d e l  O m b u d s m a n  S t a t u t e  as a 
base to prepare the Model O m b u d s m a n  Stat ut e  for State 
G o v e r n m e n t s .

The Model Ombudsman S t a t u t e - f o r  S tate G o v e r n m e n t s  
meets the twelve (T2~) essentials of an- O m b u d s m a n  Statute 
set forth in the r es ol ut io n  a d o p t e d  by the Ho us e  o f 
Delegates of the American Bar A s s o c i a t i o n  in 1969 as 
recommended by the Om bu d s m a n  C o m m i t t e e  then h e a d e d  by 
Professor Kenn et h  Culp Davis a n d  a m e n d e d  in 1971.

This Model Ombudsman Statute for State G o v e r n m e n t s  
is issued by the O mb udsman Committee, S e c t i o n  of A d m i n i s­
trative Law, A m e r i c a n  Bar A s s o c i a t i o n ,  b ut r e p r e s e n t s  a 
joint work product of the Yale L e g i s l a t i v e  S e r v i c e s  and 
the Ombudsman Committee, S e c t i o n  o f  A d m i n i s t r a t i v e  Law, 
American Bar Association. The b i b l i o g r a p h y  was p r e p a r e d  
by Mr. Grossman.

The Ombudsman Co mm ittee e x t e n d s  its a p p r e c i a t i o n  to 
Yale Legislative Services and to E d w a r d  G. Grossman.

B ernard Frank, C h a i r m a n  
O mb ud s m a n  C om mi t t e e  
S ection o f  A d m i n i s t r a t i v e  Lav; 
A m e r i c a n  Bar A s s o c i a t i o n  
931 H a m i l t o n  Mall
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American Bar Association Resolution

The fo llow in g  Resolution dealing w ith  the establishment o f an Ombudsman was adopted by the American Bar 
Association a t the M idyear Meeting o f the House o f Delegates in 1969:

Be it  Resolved, Tha t the American Bar Association recommends:

1. Tha t state and local governments o f the United States 'should give consideration to  the 
establishment o f an ombudsman authorized to  inqu ire in to  adm in istra tive action and to make pub lic 
c ritic ism .

2. Tha t each statute or ordinance establishing an ombudsman should conta in the fo llow ing  
twelve essentials: (1) au thority o f the ombudsman to  c ritic ize  all agencies, o ffic ia ls , and pub lic 
employees except courts and the ir personnel, legislative bodies and the ir personnel, and the ch ie f 
executive and his personal staff; (2) independence o f the ombudsman from  con tro l by any o ther 
o ffice r, except fo r  his responsibility to  the legislative body ; (3) appo in tm en t by the legislative body 
or appo in tm en t by the executive w ith  con firm a tion  by a designated p ropo rtion  o f the legislative 
body, p re ferab ly more than a majority, such as tw o -th irds ; (4) indepedence o f the ombudsman 
th rough a long te rm , no t less than five years, w ith  freedom from  removal except fo r  cause, 
determ ined by more than .a m ajority o f th e  legislative body, such as tw o -th irds ; (5) a high salary 
equivalent to  th a t o f a designated top o ff ic e r ; (6) freedom o f th e  ombudsman to  employ his own 
assistants and to  delegate to  them, w ith o u t restraints o f c iv il service and classification acts; (7) 
freedom  o f the ombudsman to investigate any act o r fa ilu re  to  act by any agency, o ffic ia l, or pub lic 
employee; (8) access o f the ombudsman to  all pub lic records he find s  relevant to  an investigation; (9) 
a u th o r ity  to  inou ire  in to  fairness, correctness o f find ings, m o tiva tio n , adequacy o f reasons, 
e ffic iency , and procedural propriety o f any action or inaction b y  any agency, o ffic ia l, or pub lic  
employee; (10) discretionary power to  determ ine wha t com pla in ts to  investigate and to  determ ine 
w ha t critic ism s to  make or to publicize; (11) o p p o rtu n ity  fo r  any agency, o ffic ia l, o r pub lic 
employee critic ized by the ombudsman to  have advance notice o f the critic ism  and to  publish w ith
the  critic ism  an answering statement; (12) im m un ity  o f the ombudsman and his sta ff from  c iv il I I 
l ia b ility  on account o f o ffic ia l action. • ■

3. Tha t fo r  the purpose o f determ in ing the w o rk a b ility  o f the ombudsman idea w ith in  the 
Federal government, the Federal government should experim ent w ith  the establishment o f an 
ombudsman or ombudsmen fo r lim ited geographical area o r areas, fo r a specific agency o r agencies 
o r fo r  a lim ited  phase or lim ited phases o f Federal a c tiv ity .

4. Tha t establishment o f a Federal government-w ide ombudsman program should await 
find ings based upon the experimentation recommended.

Be it  Further Resolved, That the Section o f A dm in is tra tive  Law is authorized to present the 
views o f the Association and to  encourage the establishment o f ombudsmen in accordance w ith  the 
provisions o f th is  Resolution, by all necessary and appropriate means.
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Section 603. Judicial review.

No proceeding or decision of the Ombudsman m ay be review ed in 
any court, unless it contravenes the provisions of this A c t •

Section  604. Im m unity of the Ombudsman.

The Om budsm an has the sam e immunities from civil a n d  criminal 
liability as a judge of this state.

Section 60S. O m budsm an's privilege not to testify.

The Om budsm an and his staff jhall not testify in any court w ith 
respect to m atters com ing to their attention in the exercise o r purported  
exercise o f their official duties except as m ay be necessary to enforce 
the provisions of this A c t

COMMENT

S e c t i o n  603. Judicial Review.
This section prevents an agency or official from securing judicial 

review o f the Ombudsman’s recommendations. Since the Ombuds­

man has no power to revise agency actions, it is unlikely that 
anyone would be held to have standing to object to his recom­
mendations. However, since the institution is new in this country, 
one cannot be certain how the law will develop. This provision is 
included to guarantee that the Ombudsman w i l l  not be frequently, 
involved in litigation when an agency disagrees with his appraisal 
of its actions.

S e c t i o n  604. Immunity of the Ombudsman.
The Ombudsman is given the immunities from civil and criminal 

prosecution that are enjoyed by a state judge. The most significant 
o f these is immunity from liability for defamation arising out of 
statements made in the exercise o f his duties.

S e c t i o n  605’. Ombudsmans privilege not to testify.
The purpose o f this section is to encourage people to cooperate 

with the Ombudsman, without fear that he will divulge informa­
tion disclosed to him in confidence. This section also protects the 
Ombudsman and his staff from the embarrassment and interrup­
tion of having to testify in regard to C 3 s e s  they have investigated. 
However, since the Ombudsman may need recourse to the courts 
to perform his duties under this act, this privilege is not withheld 
from him. Its most likely use is to enforce his subpoena power 
under section 403. He may also testifv in regard to the npnoliv for
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Ombudsman Committee
Chairman Vice Chairman

Bernard Frank (U SA) Alex B. Weir (Canada)

I n t e r n a t i o n a l  B a r  A s s o c i a t i o n

N o v e m b e r  17, 1978

Ms. K a r l a  L. Forsythe 
O m b u d s p e r s o n
M u n i c i p a l i t y  o f  An ch orage 
O f f i c e  of the Ombudsman 
Po uc h 6-650
A n ch or ag e,  A l a s k a  99502 

D e a r  M s . F o r s y t h e :

T h an k y o u  for the copy o f  the l e t t e r  to Peter 
F reeman. Y o u  r a ised two points:

1. C on f id e n t i a l i t y  o f  c o m m u n i c a t i o n s  between 
c o m p l a i n a n t s  and your office. Th i s problem, please note 
p a g e s  439 to 441 inclusive fr om  m y  a r t i c l e  o n  "State 
O m b u d s m a n  L eg is l at io n in the U n i t e d  States", Section 17, 
p a g e s  13-14, of the Model O m b u d s m a n  Statute, and pages 47-48 
o f  m y  a r t ic le  on the N e b r a s k a  P u b l i c  Co unsel, This prob le m 
w as d i s c u s s e d  at one o f  the w o r k s h o p s  at t he Dayton conference.
The p r o b l e m  w i t h  local g o v e r n m e n t  is t h a t  the only item on the 
s u b j e c t  is a local ordinance and th en  the immunity extends only 
in those courts wh ic h are s u b j e c t  to the jurisdiction of the ,
local g o v e r n m e n t s . You w i l l  n o t  h a v e  i m m u n i t y  in the state s
courts a nd ce rt ai nl y not in the f e d e r a l  courts. However, if I 
w e r e  y o u  I w o u l d  do w h a t  I c ould on the l o c a l  level and you will 
n o t e  th er e  are sections on i m m u n i t y  in the F l i n t  Charter, page 
20, and the D e t r o i t  Charter, S e c t i o n  4-315. The state statute v'
m i g h t  be ne ce s s a r y  to p r o t e c t  y o u  in the s tate courts b u t  this 
w o u l d ,  of course, not p r e c l ud e b e i n g  s u b p o e n a e d  for a federal 
court. Y o u r  only hope there w o u l d  b e  to h a v e  a federal statute 
to c o v e r  this subject. There r e m a i n s  a g r e a t  deal of work in 
this p a r t i c u l a r  area. I w o u l d  s u g g e s t  t h a t  y o u  write to 
W i l l i a m  P. Angrick, II, Office of t he C it izens' Aide, 515 East 
T w e l f t h  Street, Des Moines, Iowa, 50319, b e c a us e his office has 
b e e n  i n v o l v e d  in several cases i n v o l v i n g  fre ed o m from subpoena 
in a federal court. The ea rl y p a r t  o f  this year, a Federal Judge u p­
he l d  the c on f id e n t i a l i t y  of the Iowa O m b u d s m a n  records on the 
b a s i s  t h a t  there was no federal i n t e r e s t  invo l ve d and the state 
p o l i c y  s h o u l d  prevail as r e f l e c t e d  in the Statute granting 
immunity.

Address correspondence to the Chairman
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Ms. Ka rl a L. F o r s y t h e  
Page 2
N o v e m b e r  17, 1978

2. W i t h  r e s p e c t  to p r o v i s i o n s  c o n t a i n i n g  n o n­
retaliat io n sections, I w o u l d  r e f e r  y o u  to page 44 o f  the 
N e b r a s k a  article, Section 13(e) o f  the M o d e l  Statute, and 
page 432 of the U n i v e r s i t y  of M i a m i  article. Offhand, I 
found only a section on this in the N e b r a s k a  s t a t u t e .

If you w i s h  to discuss this further, p l e a s e  c o n t a c t
m e .

BF :dc

E nclosures
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M U N I C I P A L I T Y  O F  A N C H O R A G E  

M E M O R A N D U M RECEIVED

DATE:

TO:

FROM: 

THRU: 

THRU: 

S U B J E C T :

July 6, 1990

M i c ha el  Mills, O m b u d s m a n

K e v i n  Finnigan, A s s i s t a n t  M u n i c i p a l  A t t o r n e y  K F

James E. Ramsey, D e p u t y  M u n i c i p a l  A t t o r n e  r

Rich ar d D. Kibby, M u n i c i p a l  A t t o r n e y , ^ ^

M O A  v. R obert H. S t a f f o r d
Superior Court C a s e  No. 3AN-89-7397 Civil

JUL 121990

Office of the Cmbudr>maij

You ha ve  asked whether A M C  2.60.120(C) p r o v i d e s  a u t h o r i t y  to 
e x em pt  the Om bu ds ma n from h o n o r i n g  a s u b p oe na  to t e s t i f y  at a 
t r i a l .

S HORT A N S W E R

A M C  2.60.120(C) does not p r o v i d e  a re co gn i z a b l e  p r i v i l e g e  e x e m p t­
ing the O mb u ds ma n from h o n o r i n g  a s u b po en a and t e s t i f y i n g  at 
trial.

FACTS

Mr. S tafford has advised the O m b u d s m a n  and his a s s i s ta nt  th at  he 
would be issuing them a s u b p o e n a  • to a ppear and t e s t i f y  at his 
u p c o m i n g  trial. Mr. S t a f f o r d  had p r e v i o u s l y  filed a c o m p l a i n t  
w i t h  the O mb udsman's offi ce  c o n c e r n i n g  alleged i m p r o p r i e t i e s  by 
an e m p lo ye e at the Parks and R e c r e a t i o n  Department. The 
O m b u d s m a n ' s  office m a d e  an i n i ti al  i n q ui ry  into the m a t t e r  but 
did n o t  investigate the m a t t e r  b e c a us e of p e n d i n g  litigation.

D I S C U S S I O N

A M C  2.60.070(C) states:

T he O m b u d s m a n  shall p r o t e c t  t h e  c o n f i d e n t i a l i t y  of c o m­
plainan ts  or wi tn esses c o m i n g  b e fo re  t h e m  e xc ep t i n so fa r 
as d is cl o s u r e  m a y  be n e c e s s a r y  to en able th e O m b u d s m a n  
to carry out his duties.

T he above pr ov i si on  does not p r o v i d e  a pr iv i l e g e  from h o n o r i n g  a 
s u b p o e n a  or t estifying in court. Instead, A M C  2.60.070(C) p r o h i­
bits the Om bu ds m an  from v o l u n t a r i l y  d i s c l o s i n g  i n f o r m a t i o n
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M i c h ae l Mills, O m b u d s m a n  
July 6, 1990 
Page 2

obtained from c o m p l a i n a n t s  and witnesses e x c e p t  insofar as d i s­
closure m ay be n e c e s s a r y  to enable the O m b u d s m a n  to carry out his 
duties. The S t a t e  O m b u d s m a n  is afforded p r o t e c t i o n s  not g iven to 
the M u n i c i p a l  O mbudsman. AS 24.55.260 states th at  "the o mb ud s ma n 
and the s t a f f  of the ombudsman's office m a y  n o t  testi fy  in a 
court r e g a r d i n g  m a t t e r s  co ming to their a t t e n t i o n  in the exercise 
or p u r p o r t e d  e x e r c i s e  of their official d u ti es  e xcept as may be 
n e c e s s a r y  to e n f o r c e  the provisions of this c ha pter." Based on 
AS 24.55.260, t he S t a t e  O m b u d s m a n  may  refuse to t e s ti fy  as a w i t­
ness. A l a s k a  R u l e  o f  C o ur t 501 recognizes c e r t a i n  privil eg es  
from t e s t i f y i n g  in court. A m o n g  those r e c o g n i z e d  are privil eg e s 
pro v id ed  in e n a c t m e n t s  of the Alas ka  Legislature. A l a s k a  R u le  of 
Court 501 thus w o u l d  recognize the p r i v i l e g e  of the State 
O m b u d s m a n  p u r s u a n t  AS 24.55.260 from t e s t i f y i n g  as p r o v i de d by 
state law. N o  s u c h  p r o t e c t i o n  is recognized for the Mu ni ci pa l 
Ombudsman.

Please c o n ta ct  th is  o f f i c e  if we may be of f u r t h e r  assistance.

KF: Id 
M/MILLS1
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Alaska Statutes

L e g i s l a t u r e

Chapter 55. Office of the Ombudsman.

Sec. 24.55.240. Judicial review . A  proceeding or decision of the
* ombudsman'maybe reviewed in superior court only to determine'if i t ....

is contrary to the provisions of this chapter. (§ 1 ch 32 SLA 1975)

Sec. 24.55.250. Immunity o f  the om budsm an. A civil action may 
not be brought against the ombudsman or a member of the 
ombudsman’s staff for anything done, said or omitted in performing 
the ombudsman's duties or responsibilities under this chapter. (§ 1 ch 
32 SLA 1975)

Sec. 24.552260. Om budsm an's privilege not to testify. The 
ombudsman and the staff of the ombudsman may not testify in a court 
regarding matters coming to their attention in the exercise or 
purported exercise of their official duties except as may be necessary 
to enforce the provisions of this chapter. (§ 1 ch 32 SLA 1975)

i
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A laska Statutes

A rtic le  4. O lder A laskans Commission.

S e c . 44.21.231. O ffice  o f  th e  lo n g  te rm  c a r e  o m b u d sm a n . 
(a) The office o f the long term  care om budsm an is e s tab lish ed  in the 

com m ission.
(b) T he om budsm an sh a ll be h ired  by  th e  com m ission. A m em ber o f 

th e  com m issio n  who has a finan cia l in te re s t  in  a  lon g  te rm  care facil­
ity  in  th e  sta te , or who has any o th er con flict o f in te re st, m ay not 
p a rtic ip a te  in  the h ir in g  o f the om budsm an. T he om budsm an is  a fu ll­

tim e position in  th e  c la ssified  serv ice.
(c) T he om budsm an m ay not have a fin an cia l in te re s t  in  a long 

te rm  care fac ility  in th e  sta te . The com m ission sh a ll adopt regu la tion s 
to en su re  th a t the om budsm an, and em ployees and vo lu n teers o f the 
office, do not have a conflict o f in te re s t or an  ap pearan ce  o f a conflict o f 

in te re st. (§ 2 ch 108 SLA 1988)

S e c . 44 .2 1 .23 5 . C on f id en tia lity , (a ) Records obtained or m ain ­
tained by the ombudsman are confiden tial, a re  not sub ject to inspec­
tion or copying under AS  0 9 .2 5 .1 1 0  —  0 9 .2 5 .1 2 0  and , except as pro­
vided in (b) o f this section, m ay be disclosed on ly  a t  the discretion  of 
the ombudsman.

(b) The identity o f  a com plainan t o r an  older A laskan  on whose 
beha lf a  com plaint is made m ay not be disclosed w ith ou t the consent 
o f the identified person or the person ’s legol guard ian , unless required  
by court order. (3 2  ch 108 S LA  1988 )

S e c . 44 .2 1 .23 6 . Im m un ity  f rom  lia b ili ty , (a ) A  person who, in 
good faith , m akes a com plaint described in A S  4 4 .2 1 .2 3 2  is immune 
from civil or crim inal liab ility  tha t m igh t otherw ise ex ist for making  
the complaint.

(b) The ombudsman, or an employee, vo lun teer, o r o the r represen­
tative o f the office, is imm une from  civ il o r cr im in a l liab ility  for the 
good faith performance o f official duties. (5 2  ch 10 8  S LA  1988 )
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J u l y  2 4 ,  1 9 8 6

U N I T E D  S T A T E S  -  A L A S K A

" K i m b e r l y  S h i n n  v .  C h a r l e s  D e x t e r ,  e t  a l . "
4 F A  - 8 1 - 1 7 3 6 - C i v .  ( A l a s k a  S . C . )  O r d e r  J u n e  8 ,  1 9 8 2

O M B U D S M A N  O F F I C E S  -  C O N F I D E N T I A L I T Y *

T h e  p l a i n t i f f  s o u g h t  t o  c o m p e l l  t h e  t e s t i m o n y  o f  a  s t a f f  m e m b e r  o f  t h e  
O f f i c e  o f  O m b u d s m a n  f o r  A l a s k a  a t  t r i a l .  T h e  O f f i c e  o f  O m b u d s m a n  h a d  
i n v e s t i g a t e d  a  c o m p l a i n t  w h i c h  r e l a t e d  t o  t h e  p l a i n t i f f ' s  p r e s e n t  l e g a l  
a c t i o n .  T h e  O f f i c e  o f  O m b u d s m a n  b r o u g h t  a  M o t i o n  t o  S t r i k e  t h e  s t a f f  
m e m b e r ' s  n a m e  f r o m  t h e  W i t n e s s  L i s t  a n d  a  P r o t e c t i v e  O r d e r  b a r r i n g  t h e  
p r o d u c t i o n  o f  w i t n e s s e s  o n  d o c u m e n t s  f r o m  t h e  o f f i c e  o f  O m b u d s m a n .  T h e  
O m b u d s m a n ' s  m o t i o n  w a s  b a s e d  p r i m a r i l y  o n  t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  
o f  t h e  s t a t u t e :  A S  2 4 . 5 5 . 1 6 0 ( b )  " T h e  O m b u d s m a n  s h a l l  m a i n t a i n  
c o n f i d e n t i a l i t y  w i t h  r e s p e c t  t o  a l l  m a t t e r s  a n d  t h e  i d e n t i t i e s  o f  t h e  
c o m p l a i n a n t s  o r  w i t n e s s e s  c o m i n g  b e f o r e  h i m  e x c e p t  i n s o f a r  a s  d i s c l o s u r e s  
m a y  b e  n e c e s s a r y  t o  e n a b l e  h i m  t o  c a r r y  o u t  h i s  d u t i e s  a n d  t o  s u p p o r t  h i s  
r e c o m m e n d a t i o n s . " ;  a n d  o n  A S  2 4 . 5 5 . 2 6 0  " T h e  O m b u d s m a n  a n d  h i s  s t a f f  m a y  
n o t  t e s t i f y  i n  a  c o u r t  r e g a r d i n g  m a t t e r s  c o m i n g  t o  t h e i r  a t t e n t i o n  i n  t h e  
e x e r c i s e  o r  p u r p o r t e d  e x e r c i s e  o f  t h e i r  o f f i c i a l  d u t i e s  e x c e p t  a s  m a y  b e

n e c e s s a r y  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r . "  T h e  S u p e r i o r  C o u r t  
g r a n t e d  t h e  O r d e r  s t r i k i n g  t h e  s t a f f  m e m b e r s  n a m e  f r o m  t h e  W i t n e s s  L i s t  
a n d  a  P r o t e c t i v e  O r d e r  b a r r i n g  t h e  p r o d u c t i o n  o f  w i t n e s s e s  a n d / o r  
d o c u m e n t s  f r o m  t h e  O m b u d s m a n  O f f i c e  w a s  e n t e r e d
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P a g e  3 2
I N T E R N A T I O N A L  O M B U D S M A N  I N S T I T U T E :  C A S E S  

J u l y  2 4 .  1 9 8 6

U N I T E D  S T A T E S  -  I O W A  

" K e l l y  v .  B r e w e r "
R C  C i v i l  N o .  7 3 - 1 7 7 - 2 ,  o r d e r  f i l e d  A p r i l  2 8 ,  1 9 7 5

I O W A  C I T I Z E N S '  A I D E *  U . S .  F E D E R A L  C O U R T  S U B P O E N A *  O M B U D S M A N  -  
C O N F I D E N T I A L I T Y *

T h e  I o w a  C i t i z e n s '  A i d e  ( O m b u d s m a n )  M r .  T h o m a s  R .  M a y e r  w a s  s e r v e d  w i t h  a  
F e d e r a l  C o u r t  s u b p o e n a .  H r .  M a y e r  h a s  t r i e d  t o  r e s i s t  a t t e m p t s  t o  h a v e  

■ • h i s  O m b u d s m a n  o f f i c e  u s e d  a s  a  m e a n s  o f  d i s c o v e r y  f o r  l i t i g a t i o n .  T h e  
o n l y  p o s s i b l e  s o l u t i o n  t o  t h e  p r e s e n t  d i l e m m a  f a c i n g  S t a t e  O m b u d s m e n  i n  

. t h e  U n i t e d  S t a t e s  w o u l d  b e  F e d e r a l  l e g i s l a t i o n  g r a n t i n g  i m m u n i t y  f r o m  
F e d e r a l  s u b p o e n a .  T h e  c o u r t  r u l i n g  r e q u i r i n g  a  m e m b e r  o f  t h e  O m b u d s m a n ' s  
s t a f f  t o  t e s t i f y  i n  c o u r t  w a s  n o t  a p p e a l e d  s i n c e  a n  a c c o r d  w a s  w o r k e d  o u t  
b e t w e e n  t h e  p l a i n t i f f ' s  c o u n s e l  a n d  t h e  O m b u d s m a n ' s  c o u n s e l  e n a b l i n g  t h e  
t e s t i m o n y  t o  b e  g i v e n  " i n  c a m e r a "  i f  t h e  s u b p o e n a  w a s  w i t h d r a w n .

2 7

U N I T E D  S T A T E S  -  I O W A

" R e r a m e r s  e t  a l .  v .  B r e w e r "
U . S .  D i s t r i c t  C o u r t ,  S o u t h e r n  D i s t r i c t  o f  I o w a ,  J u d g m e n t  d e l i v e r e d  
J a n u a r y  - 4 ,  1 9 7 8  3 6  p a g e s

C I T I Z E N ' S  A I D E  F O R  C O R R E C T I O N *  U . S .  F E D E R A L  C O U R T  S U B P O E N A *  O M B U D S M A N  -  
C O N F I D E N T I A L I T Y *

A  p r i s o n  o m b u d s m a n  w a s  s u b p o e n a e d  t o  t e s t i f y  i n  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  r e g a r d i n g  R e r a m e r s  v .  B r e w e r .  L i t i g a t i o n  w a s  t o  d e t e r m i n e  t h e  s t a t u s  
o f  a  p r i s o n  r e l i g i o n .  T h e  s t a t e  w a s  t r y i n g  t o  p r o v e  n o  s u c h  r e l i g i o n  
e x i s t e d ,  a n d  t h e  p r i s o n  o m b u d s m a n ' s  t e s t i m o n y  w a s  t o  p r o v i d e  p r o o f  
t h r o u g h  i n f o r m a t i o n  g a t h e r e d  i n  t h e  c o u r s e  o f  h i s  d u t i e s .  T h e  C i t i z e n ' s  
A i d e  o b j e c t e d ,  b a s e d  o n  I o w a  C o d e  w h i c h  s t a t e d  t h a t  i n f o r m a t i o n  g a t h e r e d  
b y  t h e  p r i s o n  o m b u d s m a n  w a s  c o n f i d e n t i a l .  H e  w i s h e d  t o  p r o t e c t  t h e  
c o n f i d e n t i a l i t y ,  c r e d i b i l i t y ,  a n d  p h y s i c a l  s a f e t y  o f  t h e  p r i s o n  o m b u d s m a n  
a n d  o t h e r  s t a f f  w h i l e  i n  t h e  p r i s o n s .  O n  N o v e m b e r  2 9 ,  1 9 7 7  a  m a g i s t r a t e  
g r a n t e d  t h e  m o t i o n  t o  q u a s h ,  b e c a u s e  n o  s e r i o u s  f e d e r a l  i n t e r e s t  o v e r r o d e  
h i s  s t a t u t o r y  i m m u n i t y  f r o m  s u b p o e n a .  T h e  s t a t e ' s  i n t e r e s t  i n  p r o t e c t i n g  
t h e  c o n f i d e n t i a l i t y  o f  t h e  O m b u d s m a n  o u t w e i g h e d  t h e  d e f e n d a n t ' s  n e e d  f o r  
t h e  p r i s o n  o m b u d s m a n ' s  t e s t i m o n y .  A n  a p p e a l  t o  t h e  D i s t r i c t  C o u r t  w a s  
d i s m i s s e d  b e c a u s e  " t h e  s t a t e  i n t e r e s t  i n  t h e  e f f i c i e n t  o p e r a t i o n  o f  i t s  
a d m i n i s t r a t i v e  a g e n i c e s  a s  e m b o d i e d  i n  t h e  C i t i z e n ' s  A i d e  c o n c e p t  w o u l d  
c l e a r l y  b e  a d v e r s e l y  a f f e c t e d  b y  c o m p e l l i n g  C o r n e l l  ( t h e  p r i s o n  
o m b u d s m a n )  t o  t e s t i f y . "
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" P a t r i c i a  v  S t a t e  o f  A l a s k a  ( D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  e t  
a l . "
1 9 8 5  A n n u a l  R e p o r t  o f  A l a s k a  O m b u d s m a n ,  A p p .  F  6 p a g e s ,  1 6 1 - 1 6 7  

O m b u d s m a n - N o n - C o m p e l l i b i l i t y *  O m b u d s m a n  S t a t u t e ,  A . S . ,  s 2 4 . 5 5 . 2 6 0 *

T h e  O m b u d s m a n  f o r  t h e  S t a t e  o f  A l a s k a  s o u g h t  t o  q u a s h  a  s u b p o e n a  w h i c h  
h a d  b e e n  i s s u e d  r e q u i r i n g  a n  e m p l o y e e  o f  h i s  o f f i c e  t o  p r o v i d e  a  
d e p o s i t i o n ,  a n d  f o r  a  f u r t h e r  o r d e r  e n f o r c i n g  t h e  p r i v i l e g e  o f  t h e  A l a s k a  
S t a t u t e  a n d  b a r r i n g  a n y  p r o d u c t i o n  o f  w i t n e s s e s  f r o m  T h e  O f f i c e  o f  t h e  
O m b u d s m a n  i n  t h e  a c t i o n .  A n  e m p l o y e e  o f  T h e  O f f i c e  o f  t h e  O m b u d s m a n ,  i n  
t h e  c o u r s e  o f  h i s  e m p l o y m e n t ,  h a d  i n v e s t i g a t e d  a  c o m p l a i n t  b y  t h e  
p l a i n t i f f  a g a i n s t  t h e  S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a i  
S e r v i c e s .  T h e  c o m p l a i n a n t  h a d  a l l e g e d  t h a t  t h e  d e p a r t m e n t ' s  h i r i n g ,  
p r a c t i s e s  c o n t r a v e n e d  t h e  S t a t e  P e r s o n n e l  A c t  a n d  P e r s o n n e l  R u l e s .  T h e  
e m p l o y e e  h a d  c o m p l e t e d  t h e  i n v e s t i g a t i o n  a n d  d r a f t e d  a  r e p o r t  w h i c h  w a s  
i s s u e d  t o  M s .  W i l l i a m s  a n d  s i g n e d  b y  t h e  O m b u d s m a n ,  F r a n k  F l a v i n .  M s .  
W i l l i a m s  u l t i m a t e l y  f i l e d  a n  a c t i o n  a g a i n s t  T h e  D e p a r t m e n t  o f  H e a l t h  a n d  
s o u g h t  t h r o u g h  t h e  s u b p o e n a ,  i n f o r m a t i o n  o b t a i n e d  d u r i n g  t h e  c o u r s e  o f  
t h e  i n v e s t i g a t i o n .  T h e  C o u r t  r e v i e w e d  t h e  p r o v i s i o n s  o f  - T h e  O m b u d s m a n  
A c t -  r e g a r d i n g  t h e  c o n f i d e n t i a l i t y  o f  t h e  O m b u d s m a n  a n d  t h e  p r o t e c t i o n  
a f f o r d e d  h i m  a n d  m e m b e r s  o f  h i s  s t a f f  f r o m  t e s t i f y i n g  i n  r e s p e c t  t o  
m a t t e r s  c o m i n g  t o  t h e i r  a t t e n t i o n  d u r i n g  t h e  c o u r s e  o f  t h e i r  
i n v e s t i g a t i o n  a n d  c o n c l u d e d  t h a t  t h e  p r i v i l e g e  w a s  s u c h  t h a t  i t  s h o u l d  b e  
r e c o g n i z e d  a n d  a c c o r d i n g l y  o r d e r e d  t h a t  t h e  s u b p o e n a  b e  q u a s h e d  a n d  a  
p r o t e c t i v e  o r d e r  i s s u e d .  I n  c o m i n g  t o  t h i s  c o n c l u s i o n ,  t h e  C o u r t  v i e w e d  
t h e  p r i v i l e g e  n e c e s s a r y  i n  o r d e r  t o  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  
i n f o r m a t i o n  o b t a i n e d  b y  t h e  O m b u d s m a n ,  e n c o u r a g e  c o - o p e r a t i c n  o n  a n  
i n v e s t i g a t i o n ,  a n d  k e e p  t h e  O m b u d s m a n  o u t  o f  v e x a t i o u s  l i t i g a t i o n .  I n  
a d d i t i o n ,  t h e  C o u r t  h e l d  t h a t  t h e  p l a i n t i f f  w o u l d  h a v e  t o  e s t a b l i s h  t h e  
s p e c i a l  n e e d  f o r  t h e  i n f o r m a t i o n .  F i n a l l y ,  i t  c o n c l u d e d  t h a t  t h e  a d v e r s e  
i m p a c t  i n  c o m p e l l i n g  t e s t i m o n y  w o u l d  b e  s u b s t a n t i a l .  F o r  a l l  t h e  a b o v e  
r e a s o n s  t h e  C o u r t  r e c o g n i z e d  t h e  p r i v i l e g e  f r o m  t e s t i f y i n g  a n d  q u a s h e d  
t h e  s u b p o e n a .

U N I T E D  S T A T E S  - H A W A I I

" J a k e  L a p i n  v .  W i l l i a m  C .  P l o w d e n ,  J r . ,  a n d  J o s h u a  C .  A g s a l u d  R e :  C i v i l  
N o .  8 4 - 0 1 4 3 ,  o r d e r  f i l e d  A p r i l  1 0 , 1 9 8 4 "

U . S .  F e d e r a l  C o u r t  S u b p o e n a *

T h e  S t a t e  O m b u d s m a n ,  H e r m a n  S .  D o i ,  w a s  s e r v e d  w i t h  a  F e d e r a l  C o u r t  
s u b p o e n a  w h i c h  w a s  i s s u e d  a t  t h e  r e q u e s t  o f  a  P l a i n t i f f  i n  a  c i v i l  s u i t .
A  m o t i o n  t o  q u a s h  t h e  s u b p o e n a  w a s  f i l e d  t o  r e s i s t  t h e  a t t e m p t  t o  h a v e  
t h e  O m b u d s m a n  t e s t i f y  a n d  p r o d u c e  r e c o r d s  i n  c o u r t  p u r s u a n t  t o  t h e  
s u b p o e n a .  T h e  m o t i o n  w a s  b a s e d  o n  t h e  p r e m i s e  t h a t  c o u r t  m a y  q u a s h  o r  
m o d i f y  t h e  s u b p o e n a  i f  i t  i s  u n r e a s o n a b l e  a n d  o p p r e s s i v e .  T h e  m e m o r a n d u m  

• i n  s u p p o r t  o f  t h e  m o t i o n  s i t e d  s e c t i o n  9 6 - 9 ( b ) ,  H a w a i i  R e v i s e d  S t a t u t e s  
( H R S )  ,  t h e  O m b u d s m a n  i s  r e q u i r e d  t o  m a i n t a i n  s e c r e c y  i n  r e s p e c t  t o  a l l  

m a t t e r s  a n d  i d e n t i t i e s  o f  c o m p l a i n a n t s  a n d  w i t n e s s e s  -  s e c t i o n  9 6 - 1 7 ,
H R S ,  t h e  O m b u d s m a n  a n d  h i s  s t a f f  s h a l l  n o t  t e s t i f y  i n  a n y  c o u r t -  a n d  t h a t  

• t h e  c o u r t  s h o u l d  d e c i d e  t h e  i s s u e  b y  b a l a n c i n g  S t a t e  a n d  F e d e r a l  i n t e r e s t  
. u n d e r  R u l e  5 0 1 ,  F e d e r a l  R u l e s  o f  E v i d e n c e .  H a w a i i ' s  i n t e r e s t ,  t o  p r o t e c t  

t h e  s t a t u t o r y  p r i v i l e g e  g r a n t e d  t h e  O m b u d s m a n ,  a n  o f f i c e r  o f  t h e  
l e g i s l a t u r e ,  p r e v a i l e d  a n d  t h e  s u b p o e n a  w a s  q u a s h e d  b y  t h e  m a g i s t r a t e  
h e a r i n g  t h e  m o t i o n .  P l a i n t i f f  a p p e a l e d  t h e  d e c i s i o n  o f  t h e  m a g i s t r a t e  b y  
f i l i n g  a  " M o t i o n  t o  S e t  A s i d e  t h e  M a g i s t r a t e ' s  O r d e r  G r a n t i n g  M o t i o n  t o
nnaeH Ciihnonn n nnr* r» e» '* *.rV» 4 •*----   - J - “ *■ *■ - ' *



CHAPTER 601G

CIT IZENS ’ A IDE

60IG.1 Definitions.
601G.2 Office established.
601G.3 Appointment — vacancy.
601G.4 Citizen of United States and resident o f Iowa. 
601G.5 Term — removal.
601G.6 Deputy — assistant for penal agencies.
601G.7 Prohibited activities.
601G.8 Closed Hies.
601G.9 Powers.
601G.10 No charge for services.
601G.11 Subjects for investigations.
601G.12 Complaints investigated.

GO 1G .13 No investigation — notice to complainant.
G01G.14 Institutionalized complainants.
601G .15 Reports critical o f agency or officer.
6 0 1G. 16 Itecommendatinns to agency.
GII1G.I7 Publication o f conclusions.
G01G.18 Report to general assembly.
6 01C .19 Disciplinary action recommended.
601G .20 Immunities.
601G .21 Witnesses.
601G .22 Penalties.
601G .23 Citation .

601G.1 Definitions.
As used in th is chapter:
1. “Person"means an individual, aggregate o f in d i­

viduals, corporation, partnership, or unincorporated 
association.

2. "Agency" means all governmental entities, de­
partments, boards, commissions, councils or in s titu ­
tions, and any officer, employee or member thereof 
acting or purporting to act in the exercise o f offic ia l 
duties, but i t  does not include:

а. Any court or judge or appurtenant jud ic ia l staff.
б. The members, committees, or permanent or 

temporary staffs o f the Iowa general assembly.
c. The governor o f Iowa or the governor's personal 

staff.
d. Any instrum enta lity formed pursuant to an in ­

terstate compact and answerable to more than one 
state

3. “Officer" means any officer o f un agency.
4. “Employee" means any employee o f an agency.
5. "Administrative action" means any policy or ac­

tion taken by an agency or failure to act pursuant to 
law,

(C73, 75, 77, 79,81, §G0lG .l]

C01G.2 Office established.
The office o f citizens' aide is established.
[C73, 75, 77.79,81, §6010.2]

601G.3 Appointment —  vacancy.
The citizens’ aide shall be appointed by the legisla­

tive council w ith  the approval and confirmation o f a 
constitutional majority o f the senate and w ith  the ap­
proval and confirmation o f a constitutional m ajority 
o f the house o f representatives. The legislative council 
shall f i l l a vacancy in th is office in the same manner 
as the original appointment. I f  the appointment or 
vacancy occurs while the general assembly is not in 
session, such appointment shall he reported to t he sen­
ate and the house o f representatives w ith in  th ir ty  <lnys 
o f the ir convening at the ir next regular session for 
approval and confirmation.

The citizens' aide shall employ and supervise all em­
ployees under the citizens’ aide's direction in such pos­
itions and at such salaries as shall be authorized by the 
legislative council. The legislative council shall hear 
and act upon appeals o f aggrieved employees o f the 
office o f the citizens' aide.

[C73, 75, 77, 79, 81, §6010.3]

601G.4 Citizen of United States and resident o f Iowa.
The citizens' aide shall be a citizen o f the United 

States and a resident o f the stale o f Iowa, and shall be 
qualified to analyze problems o f law. adm inistration 
and public policy.

]C73, 75, 77. 79. 81, §601G.4]

601G.5 Term —  removal.
The citizens’ aide shall hold office for four years 

from the firs t day in July o f the year o f approval by the 
senate and the house o f representatives, and un til a 
successor is appointed by the legislative council, unless 
the citizens' aide can no longer perform the offic ia l 
duties, or is removed from office. The citizens’ aide 
may at any time be removed from office by constitu­
tional majority vote o f the two houses o f the general 
assembly or as provided by chapter 66. I f  a vacancy 
occurs in the office o f citizens’ aide, the deputy c it i­
zens’ nide shall act as citizens’ aide un til the vacancy 
is filled by the legislative council. •?

[C73, 75. 77. 79. 81. §G01G.5]

601G.6 Deputy —  assistant for penal agencies.
The citizens’ aide shall designate one o f the mem­

bers o f the s ta ff as the deputy citizens' aide, w ith  au­
th o rity  to act as citizens' nide when the citizens’ nide 
is absent from the state or becomes disabled. The c it i­
zens' nide may delegate to members o f the s ta ff any o f 
the citizens' aide's authority or duties except the duty 
o f formally making recommendations to agencies or 
reports to the governor or the general assembly.

The citizens' nide shall appoint an nssistnnt who 
shall be prim arily  responsible for investigating com­
plaints relating to penal or correctional agencies.

[C73. 75. 77. 79. 81, §G0!G.6|
84 Acts, ch 1046, §1



pla int, whether or not i t  lias been investigated, the 
citizens' aide shall without delay in fo rm  the complain­
ant o f the fact, and i f  appropriate, shall inform  the 
adm inistrative ngency involved. The citizens' aide 
shall on request o f the complainant, and as appropri­
ate. report the status o f the investigation to the com­
plainant.

(C73,75, 77, 79. 81. §601G.13: 82 Acts, ch 1026, §2|

601G.14 Institutionalized complainants.
A letter to the citizens' aide from a person in a cor­

rectional institu tion , a hospital, o r other institu tion 
under the control o f an adm inistrative agency shall be 
immediately forwarded, unopened to the citizens’ aide 
by the institu tion where the w rite r o f the letter is a 
resident. A letter from the citizens' aide to such a 
person shall be immediately delivered, unopened to 
the person.

[C73, 75, 77. 79,81, §601G.14]

601G.15 Reports critical of agency or officer.
Before announcing a conclusion or recommendation 

tha t criticizes an ngency or any office r or employee, 
the citizens' aide shall consult w ith  th a t agency, officer 
o r employee, and shall attach to every report sent or 
made under the provisions o f th is chapter a copy o f 
any unedited comments made by or on behalf o f the 
officer, employee, or agency.

[C73, 75, 77, 79, 81, §601G.15]

601G.16 Recommendations to agency.
If, having considered a complaint and whatever ma­

te ria l the citizens' aide deems pertinent, the citizens' 
aide finds substantiating facts that:

1. A maile r should be fu rther considered by the 
agency;

2. An administrative action should be modified or 
canceled;

3. A rule on which an adm inistrative action is 
based should be altered;

4. Reasons should be given fo r an adm inistrative 
action; or

5. Any other action should be taken by the agency, 
the citizens' aide shall state the recommendations to 
the agency. I f  the citizens’ aide requests, the agency 
shall, w ith in twenty working days no tify  the citizens’ 
aide o f any action taken on the recommendations or 
the reasons fo r not complying w ith  them.

I f  the citizens’ aide believes tha t an adm inistrative 
action has occurred because o f laws o f which results 
are unfair or otherwise objectionable, the citizens' aide 
shall notify the general assembly concerning desirable 
statutory change.

(C73, 75. 77, 79, 81. §601G.16|

601G.17 Publication of conclusions.
The citizens' aide may publish the conclusions, rec­

ommendations, and suggestions and transm it them to 
the governor, the general assembly o r any o f its com­
mittees. When publishing an opinion adverse to an 
adm inistrative agency or o ffic ia l the citizens' nide 
shall, unless excused by the agency or o ffic ia l affected, 
include w ith the opinion any unedited reply made by 
the agency.

Any conclusions, recommendations, and sugges­
tions so published may at the same lim e be made avail­
able to the news media or others who may be 
concerned.

(C73, 75, 77. 79. 81. §60lG.17J

601G.18 Report to general assembly.
The citizens’ aide shall by April 1 o f each year sub­

m it an economically designed and reproduced re jxirt 
to the general assembly ami to the governor concern­
ing the exercise o f the citizens’ aide functions during 
the preceding calendar year. In discussing mntters 
w ith  which the citizens’ nide has been concerned, the 
citizens' aide shall no t identify specific persons i f  to do 
so would cause needless hardship. I f  the annual report 
criticizes a named ngency or offic ia l, i t  shall also in ­
clude unedited replies made by the agency o r official 
to the critic ism , unless excused by the agency or o ffi­
cial affected.

(C73, 75, 77, 79, 81, §60lG.18; 82 Acts, ch 1026, §3)

601G.19 Disciplinary action recommended.
I f  the citizens’ aide believes tha t any public official, 

employee or other person has acted in a manner war­
ranting crim inal or discip linary proceedings, the c it i­
zens' aide shall refer the matter to the appropriate 
authorities.

(C73, 75, 77, 79, 81, §60lG.19]

601G.20 Immunities.
No c iv il action, except removal from office as pro­

vided in chapter 66, or proceeding shall be commenced 
against the citizens’ aide or any member o f the s ta ff for 
any act or omission performed pursuant to the provi­
sions o f th is chapter unless the act o r omission is actu­
ated by malice or is grossly negligent, nor shall the 
citizens' aide or any member o f the sta ff be compelled 
to testify in any court w ith  respect to any matter in ­
volving the exercise o f the citizens’ aide's o ffic ia l du­
ties except as may be necessary to enforce the 
provisions o f th is chapter.

|C73, 75. 77. 79. 81. §60lG.20)

601G.21 Witnesses.
A person required by the citizens’ nide to provide 

information shall be paid the same fees and travel 
allowances as are extended to witnesses whose attend­
ance has been required in the d is tric t courts o f this 
stale. Officers and employees o f an ngency shall no t be 
entitled to such fees and allowances. A person who, 
w ith  or w ithou t service o f compulsory process, pro­
vides oral or documentary in fo rmation requested by 
the citizens’ aide shall be accorded the same privileges 
and immunities as are extended to witnesses in  the 
courts o f th is state, and shall also be entitled to be 
accompanied and advised by counsel while being ques­
tioned.

[C73, 75, 77. 79, 81. §601G.21]

601G.22 Penalties.
A person who w illfu lly  obstructs or hinders the law­

fu l actions o f the citizens' nide or the citizens' aide's 
staff, or who w illfu lly  misleads or attempts to mislead 
the citizens' aide in the citizens’ aide's inquiries, shall 
be guilty o f a simple misdemennor.

(C73, 75. 77, 79. 81. §6010.22)

601G.23 Citation.
Th is chapter shall be known and may be cited as the 

“ Iown Citizens’ Aide Act".
|C73. 75. 77. 79, 81. §6010.23)
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CHAPTER  1 
O R G AN IZAT IO N  

1.1 (601G) Function 
1.2(601G) Operation

CHAPTER  2 
PROCEDURES 

2 .1 (60 fe ) Intake methods- 
2.2(601 G) Jurisdiction 
2.3(601 G) Investigations 
2.4(601 G) Hearings
2.5(601 G) Case disposition after investi­

gation 
2.6(601G) Review

C HAPTER  3 
DEC LAR ATO RY RULINGS 

3.1(17A) General
3.2( 17A ) Petition fo r declaratory rulings 
3.3(17A) Procedure after petition is filed

CHAPTER  4 
R U LE M A K IN G  

4.1(17A,601G) Commencing rulemaking 
4.2(17A,601G) Oral presentations 
4.3(17A) Conferences or consulta­

tion
4.4(17A) Adoption

4.5(17A) Statement o f reasons 
4.6 (I7A ) Petition fo r rulemaking 
4.7(17A) Procedure after pe tition  is filed

C H APTER  5 
C O N F ID E N T IA L IT Y  

5.1(601G,68A) Public in fo rm a tion  
5.2(601 G) Private in fo rm a tion
5.3(601G) Confiden tia l in fo rm a tion
5.4(C01G) Request fo r in fo rm a tion  in

citizens’ a ide/ombuds­
man files

CHAPTER  6 
PR IV ILEGES A N D  IM M U N IT IE S  _v 

6.1(601G) Privileges and immunities "

CHAPTER  7 
PEN ALT IES  

7.1(601G) Penalties

C H APTER  8 
FORMS

8 .1(601G) Subpoena fo rm  
8.2(601 G) Patient waiver fo rm  
8.3(601G) General in fo rm a tion  waiver 

form

CHAPTER  1 
O R G AN IZAT IO N

210— 1.1(601G) Function. The citizens’ aide/ombudsman office was created pursuant to  
chapter 601G, The Code, and is charged w ith the responsibility to accept and investigate 
complaints and render an objective opinion or recommendation on a compla int from  a 
member o f the public about an action or inaction o f an agency o f  the state or local 
government in Iowa, and by doing so, resolving citizens’ complaints and im proving 
adm inistrative processes and procedures.

210— 1.2(601G) Operation.
1.2(1) Location. The office o f the citizens’ aide/ombudsman is located at 515 E. 12th 

Street, Dcs Moines, Iowa 50319. The phone number is area code (515) 281-3592. O ffice hours
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5.4(5) The citizens’ aidc/ombudsmnn w ill provide open access to the files, at the written 
request o f the governor, the general assembly or standing committee o f the general assctnMv 
pursuant to IowaCodesection60IG .8 .

These rules are intended to implement Iowa Code chapter 6 0 IG  as amended by I9S2 low .i 
Acts, chapter 1026.

(Filed 8/26/81, Notice 7 /22 /81— published 9 /16 /81 , effective 10/21 '82)
|Filed 11/5/82, Notice6 /23 /82— published 11/24/82. effective 12/29/82)

CHAPTER  6 
PR IV ILEGES A N D  IM M U N IT IE S

210—6.1(601G) Privileges and immunities.
6.1(1) No civil action, except removal from  office, as provided in chapter 66, The Code, 

or proceeding shall be commenced against the citizens’ aide/ombudsman or any member o f 
his/her s ta ff fo r any act or omission performed pursuant to the provisions o f this chapter 
uqless the act or omission is actuated by malice or is grossly negligent.

6.1(2) The citizens’ aide/ombudsman or any member o f his/her s ta ff shall not be 
compelled to testify in any court w ith respect to any matter involving the exercise o f his/her 
o ffic ia l duties except as may be necessary to enforce the provisions o f chapter 601G, The 
Code.

[Filed 8/26/81. Notice 7/22/81 -pub lis hed  9 /16 /31 , effective 10/21/81)

C H A P TE R 7 
PENALT IES

210—7.K601G) Penalties. Any person who w illfu lly  obstructs or hinders the law fu l actions 
o f the citizens’ aide/ombudsman or a member o f the citizens’ aide/ombudsman’s s ta ff or who 
w illfu lly  misleads or attempts to mislead the citizens’ aide/ombudsman in h is/her inquiries 
shall be guilty o f a simple misdemeanor. The cilizcns’ aide/ombudsman shall refer all 
v io la lions o f this section to the county attorney in the county where the obstruction or 
hindcrance occurred.

[Filed 8/26/81. Notice 7/22/81 —published 9 /16 /81 , effective 10/21/81)

C H A P TE R 8 
FORMS

210—8.K601G) Subpoena Torm. Citizens’ aide/ombudsman form number CA /O -1 is a 
subpoena/subpoena duces tecum form .
210—8.2(60IG) Patient waiver fo rm . Citizens’ aide/ombudsman form  number C A /O -2  is 
an authorization fo r medical or hospital in fo rmation fo rm .

210—8.3(60IG) General it fo rmation waiver form . Citizens’ aide/ombudsman form  number 
C A /O -3  is an authorization fo r release o f  in fo rmation fo rm .

[Filed 8 /26 /81 , Notice 7 /22 /81— published 9 /16 /81 , effective 10/21/81)




