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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

U T

MEMORANDUM February 15, 1991

SUBJECT: Settlement of claims related to the Exxon Valdez Oil Spill
(Work Order 7-LS0777)

T0: Senator Sam Cotten

FROM: Pamela Finley

Assistant Revisor of Statutes

QUESTIONS PRESENTED. In light of an impending settlement of the
state’s claims against Exxon and its subsidiaries arising from the Exxon Valdez oil
spill, you have asked two questions:

(1) May the governor settle those claims with terms that require the
defendants to give the state money dedicated to a particular purpose, or to provide
services or property; and

(2) If the settlement contains such terms, what oversight authority does the
legislature have?

SHORT ANSWER. Because the terms of a settlement have not been
released, we cannot offer an opinion on the validity of particular provisions; this
memo is confined to the general questions presented above. There are valid legal
arguments to be made for and against the validity of a settlement with the terms
described above. However, in my opinion a settlement that required money to be
spent for a particular purpose or required the state to accept money or services
would be beyond the constitutional power of the governor, although the legislature
could ratify it by making an appropriation that carried out those terms. In addition,
failure to deposit money recovered or received from Exxon in the general fund would
violate AS 46.08.020(b). Your second question is difficult to answer until the specifics
of the settlement are known, but | suspect that the discussion of the first question
may address the real issue being raised by the second (i.e., the legislature’s role). If
you have more specific questions, or questions about a settlement once it is made
public, please let me know.
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DISCUSSION.

. Attorney General's Authority. The attorney general has the power to
dispose of the state’s litigation as he thinks best, and "the exercise of that discretion
within constitutional bounds is not subject to the control or review of the courts.”
Public Defender Agency v. Superior Court, Third Judicial District. 534 P.2d 947, 950
(Alaska 1975)(dicta; emphasis added.) See Boyd v. U.S..345 F. Supp. 790 (E.D. N.Y.,
1972)(Attorney General’s discretion does not prevent review based on allegations of
bad faith, fraud, or illegality); People v. Santa Clara Lumber Co.. 106 N.E. 927 (N.Y.
Ct. App. 1914)( Settlement violating constitutional provision prohibiting cutting of
timber on state land was void). The question then is whether a settlement of the
type described above violates the constitution or statutory law.

1. Settlement Requiring Money to be Spent in Specified Wav. A settlement
that requires the money to be spent in a particular way would probably violate art.1l,
sec. 1and art. I1X, sec. 13 of the state constitution (vesting the legislative power in the
legislature and requiring appropriations before money can be removed from the state
treasury) and art. IX, sec. 7 of the state constitution (prohibiting dedicated funds).

A. The Power of Appropriation. Article I, sec. 1, Constitution of the State
of Alaska, vests the legislative powerthe legislature, and the power to appropriate
is indisputably a legislative “r licle IX, sec. 13, Constitution of the State of
Alaska, states that no me w be withdrawn from the treasury except by
appropriation. The Governor may argue that the latter section does not apply to a
settlement if the money is not deposited in the state treasury, but that argument begs
the real question, he™ what money is subject to appropriation ?

In Colorado General Assembly v. Lamm. 700 P.2d 508, 524 (Colo. 1985),
the court held that the proceeds of a settlement between Chevron and the federal
Department of Energy, which according the settlement had to be used for specified
purposes, were not subject to appropriation by the Colorado legislature. The court
reasoned that the money was not subject to appropriation either because it was in
trust from a private source, or because it was from a federal source, with restrictions
placed on its use. While the Governor will no doubt advance the same arguments
used by the court in Colorado General Assembly, there are some significant
differences between that case and the situation at hand.

First, in the Colorado case there is no indication that the state was a party to
the litigation. Therefore the state had no power to control the terms of the
settlement, nor was the state trading the money for a legal claim the state had.
Colorado really did have to accept the money, if at all, on the terms given, a fact that
makes the money much more like a "gift" from a private party.
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Second, under Colorado law the legislature does not have the power to
appropriate most federal funds. Colorado General Assembly v. Lamm. 738 P.2d
1156 (Colo. 1987)(Except for federal funds subject to state match and portions that
can be transferred to other block grants, executive has power to allocate money
received from federal government); MacManus v. Love., 499 P.2d 609 (Colo.
1972)(Federal funds need not be appropriated). While Colorado is not the only state
that does not require appropriation of federal trust funds, Opinion of the Justices to
the Senate. 378 N.E.2d 433(Mass 1978), other states do require the legislature to
appropriate federal funds, even though the federal funds are subject to restrictions
on their use. Anderson v.Regan. 425 ..E.2d 792 (N.Y. Ct. App. 1981); Shapp V.
Sloan. 391 A. 2d 595 (Pa. 1978), appeal dismissed sub nom Thornburgh v. Casey.
440 U.S. 942, 59 L.Ed.2d 630(1979). The Anderson case is especially important
because the court’s decision was based on a constitutional provision similar to art. IX,
sec. 13 of Alaska’s constitution.

Third, in Town of Manchester v. Dept, of Environmental Quality Engineering.
409 N.E.2d 176 (Mass. 1980), the court rejected the "constructive trust” theory . In
this cast the state had sued a municipality for violation of laws involving sanitary
landfills. The parties agreed to the entry of an order, but the town failed to comply
with it and the court assessed a $30,000 fine and ordered that it be paid for a project
that enhanced a natural resource, the specific project to be chosen from proposals
submitted by political subdivisions and charitable organizations. The department
argued that he money was not subject to deposit in the state treasury and to
appropriation cecause the money was held by the state in trust, subject to certain
conditions. The court recognized that money held by the state in trust was not
subject to appropriation under Massachusetts law, but noted that this exception only
applied when the money was held and to be disbursed "under legislatively prescribed
conditions”. Because the legislature had not established a program for the deposit
and expenditure of such money, it had to be deposited in the state treasury and
appropriated by the legislature.

Finally, Alaska’'s Supreme Court has held that the term "appropriation” as used
in art. XI, sec. 7 (governing initiatives), involves "committing certain public assets to
a particular purpose.” McAlpine v. Univ. of Alaska. 762 P.2d 81,88 (Alaska
1988)(the transfer of property was an "appropriation” that could not be accomplished
by initiative). While the court in McAlpine was construing a provision governing
initiatives rather than the legislative power or removal of money from the state
treasury, the court explained that the purpose of the initiative provision was "to
ensure that the legislature and only the legislature, retains control of the allocation
of state assets among competing needs.” McAlpine. 762 P.2d 81 at 88 (emphasis in
original). It is worth noting that a broad reading of the term "asset" includes a
claim for damages. McNevin v. McNevin, 444 N.E.2d 320 (Ind. Ct. App. 1983)(di-
vorce action). Therefore, while the executive branch has the authority to determine
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whether litigation will settle, and how much will be received in settlement, it is up to
the legislature to determine how the proceeds of that settlement will be allocated.

B. Dedicated Funds. Article IX, sec. 7, Constitution of the State of Alaska
states that the "proceeds of any state tax or license shall not be dedicated to a special
purpose,” and excepts from this prohibition dedicated funds existing at the time the
state constitution was ratified, the permanent fund, and dedications required by the
federal government for state participation in federal programs. Alaska’s Supreme
Court has, based on the history of the constitutional convention, interpreted the
prohibition to apply to "the dedication of any source of revenue”. State v. Alex. 646
P.2d 203, 210 (Alaska 1982). The Governor may claim that the settlement proceeds
are required to be dedicated for state participation in federal programs. If the state
were suing under the Clean Water Act, this might be a legitimate argument since
sums recovered under that Act must be used to restore, rehabilitate, or acquire the
equivalent of the nature resources damaged. 33 U.S.C. 1321(f)(5). Even if that were
the case, however, it should be the legislature that decides exactly what programs will
fulfill those purposes and how the money is to be allocated among those purposes.
However, it is our understanding that the state is not making claims under the Clean
Water Act. It does not appear that the "federal program" exception applies here.

C. Statutory Provisions Under state law, money received for cleanup
reimbursement must be deposited in the .general fund and credited to the oil and
hazardous substance release mitigation account. AS 46.04.010. It would then be
subject to legislative appropriation. AS 46.08.020(a)(2) and (b) require that money
recovered "or otherwise received" from persons responsible for the containment and
cleanup of oil from a specific site shall be deposited in the general fund and credited
to the oil and hazardous substance release mitigation account.” The legislature may
then appropriate the money to the release response fund. Failure to place money
received from Exxon in the general fund would violate AS 46.08.020(b).

I1l. Settlement Providing for Services or Property.

Because McAIlpine construes the appropriation power to apply broadly to all
"assets” of the state, and because the prohibition against dedicated funds applies to
any "source of revenue," the above discussion should apply to services and property
that might be given to the state in the settlement. Any property received would be
the result of exchanging one state asset (the claim against Exxon) for another (the
property). However, in applying the doctrine that the legislature alone has the power
to allocate state assets, the question arises as to whether this means (1) the governor
can agree to accept 10 bulldozers and the legislature has to allocate them to a
particular program, or (2) the governor cannot agree to accept services or property
in settling a state claim because that involves the allocation of resources. | have not
been able to find any case law on this subject, but believe that interpretation (2) is
more consistent with the separation of powers doctrine because  the first
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interpretation would allow the executive, without authority from the legislature, to
determine how state resources are to be allocated.

It is possible that the court might uphold the donation of services or property
to a department and for a specified purpose if the legislature has already authorized
the department to accept services or property for that particular purpose. In this
situation, the legislature would at least have authorized both the receipt of the
property from private parties and its use for particular purposes. However, even this
approach does not give the legislature the power to allocate a state asset (namely the
proceeds of a legal claim) to competing programs and might therefore be unconstitu-
tional. Examples of statutes authorizing the receipt of property from private persons
are AS 16.05.050(2) (fish and game); AS 19.22.020(roads);AS 41.21.020(3) (recreation
and park lands); and AS 42.40.250(7)(railroad).

If the settlement purports to accept property on behalf of the state and there
IS no statutory authority for the acceptance of that property for that purpose, the
purported acceptance would be invalid because the state’s power over its property
is vested in the legislature. Wolverine Sign Works v. State Hw. Com’n. 218 N.W.2d
863 (Mich. Ct. App. 1974)(Because statute did not authorize commission to acquire
restrictive covenants, the covenants acquired were void); 81A C.J.S. States, sec. 145.
AS 38.05.035(a)(12) makes the director of the division of lands the "certifying agent”
for securing land available to the state, but I do not read this as granting the director
the authority to accept all land for whatever purposes; rather it appears to give the
director the authority to handle the mechanics of the transaction when the state’s
acceptance of land is otherwise provided for. See State v. Thomson. 449 P.2d 656
(N.M.1969)(Failure of governor to obtain deed did not nullify transfer of land to the
state because the title vested by act of the legislature, and the governor’s role was just
to formalize the record of title).

Finally, even if asettlement purporting to give the state property or services
to be used for a particular project were found to be constitutional (which I doubt),
the state project would have to be authorized by the legislature and a project (state
or private) would still be subject to regulatory restrictions (labor and environmental
laws for instance). See South Carolina State Hwv. v. Butterfield. 58 S.E.2d 737 (S.
Car. 1950)(Attomey General’s statement that highway department would "take care”
of septic tank in right of way did not bind highway department’s actions.)

Aside from the considerations discussed above, if the settlement entered into
is manifestly unfair to the interests of the state, the Governor may be found to have
failed in his constitutional duty under Art. Ill, sec. 16 to 'be responsible for the
faithful execution of the laws.”

PF:Imb
91-046.1rab
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y&owt of ‘jifopvtzmiixii'otz P.O. Box V
. . State Capitol
House Judiciary Committee
; Juneau, Alaska 99811
Chairman Dave Donley (007) 4654990
February 19, 1991 (907)465-4712

The Honorable Charles E. Cole
Attorney General

P.O. Box K

Juneau, Alaska 99811

Dear Attorney General Cole:

I am writing to confirm your appearance before the House Judiciary
Committee on February 22, 1991 at 1:30 p.m., and at that time will
provide the committee with a written opinion addressing the

following questions:

1. May the governor settlethestate®"s claims against Exxon
and its subsidiaries arising fromtheExxon Valdez oil spill under
terms that require the defendants to give the state money dedicated
to a particular purpose, or to provide specified services or

property?

2. May the governor settlethestate®s claims against Exxon
and its subsidiaries arising fromtheExxon Valdez oil spill under
terms that do not involve deposit of the money in the state general
fund, and would such terms violate AS 46.08.0207

In addition, the committee would appreciate your comments on the
attached work draft of Jlegislation proposed by Representative

Gruenberg. For your information, a copy of the draft legislation
and a copy of a relevant legal opinion from our legislative counsel

are attached.
Thank you very much for your cooperation.

Very truly yours,

DDslho
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House of "Representatilies po. boxv
House Judiciary Committee ,unct a Ateb W81lI
Chairman Dave Donley (907)465-4990

February 21, 1991 (907) 465-4712

The Honorable Charles E. Cole
Attorney General

P.0. Box K

Juneau, Alaska 99811

Dear Attorney General Cole:

At your request, and as a courtesy to you, the House Judiciary
Committee has agreed to put off your appearance before the
committee that was previously scheduled for February 22, 1991.
Your appearance has been rescheduled to 1:30 p.m. on February 27,
1991. At that time, we look forward to receiving the information
requested in my letter to you of February 19, 1991 (copy attached).

Thank you very much for your continuing cooperation.

Very truly yours,

DD:lho
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U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515

February 20, 1991

The Honorable Walter Hickel
Governor of the State of Alaska
Suite Capitol

P.0. Box A

Juneau, Alaska 99811-0101

Dear Governor Hickel:

Last year Congress passed landmark oil spill legislation. With the President$ signature on August
18,1990, a 15-year deadlock over the issue of state law preemption was resolved, and comprehensive, badly
needed reforms were enacted into law ("0il Pollution Act of 1990," P.L 101-380).

The catalyst for the oil spill legislation was the Exxon Valdez disaster in Alaska. Compounded by
a woefully inadequate cleanup response by Alyeska, the Exxon Valdez spill cast serious doubt on the
reliability of the Trans-Alaska Pipeline System ("'TAPS™) for transporting oil in a safe and environmentally
sound manner.

In the Oil Pollution Act, Congress sought to assure increased government oversight and
operational improvements in the delivery system Tor Alaska oil by establishing a Presidential Task Force
on the Trans-Alaska Pipeline System. As set forth in Title VIII, the Task Force is to conduct a
comprehensive audit and report to Congress on what structural and operational improvements are
necessary to TAPS in order to prevent oil spills and other damage to the environment and public health.

In recognition of the important State role in regulating TAPS, the Presidential Task Force
includes three members nominated by the Governor of Alaska.

As the principal congressional author of the Presidential Task Force on TAPS, lam dismayed that
the Bush Administration and the State of Alaska have failed to cany out the mandate of the law.

The need for the Presidential Task Force on TAPS isclear. For example, in March 1990, the
General Accounting Office testified at a hearing that | chaired on TAPS that:

"The pipeline has not received the systematic, comprehensive oversight needed to ensure
compliance with operational safety, emergency response, and environmental problems.*

At that same hearing, the State of Alaska cited serious pipeline corrosion problems and
inadequate technology to control air (vapor recovery system) and water (ballast water treatment system)
pollution. The Department of Environmental Conservation 3 testimony pointed out Alyeska 3 habit of

spending money on lawyers to fight environmental enforcement rather than installing pollution control
technology:

"Ayeda amsaintrelesse coaents to say et of tedracgy chAguE s

to continually upgrade equipment In our view, however, tne difference between what was
promised and what was delivered was substantial.”

The most timely example of why a comprehensive audit of TAPS is critical is the
acknowledgement by Exxon that wastes from Its California operations have been transferred in tanker
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ballast water for disposal at the TAPS terminal fecilities in Valdez. This practice raises serious concerns
both about the extent of pollution in Prince William Sound caused by TAPS operations and about the oil
industry 3 commitment to protect the Alaskan environment.

The oil industry assured Congress that the Trans-Alaska Pipeline System would be state-of-the-art
arid that the environmental impacts would be minimal when pipeline construction was authorized in 1973.
Repeatedly, I hsve heard similar promises about the oil industry 3 plans for developing the coastal plain of
the Arctic National Wildlife Refuge.

The State of Alaska has a vital role in assuring that the oil industty lives up lo its promises. | led
the fight in Congress to protect the rights of states to enact tougher oil spill laws than the Federal
government. Yet recent reports that your Administration canceled oil spill regulations intended to
implement state laws passed after Exxon Valdez-after giving Alyeska a "sneak preview Zare deeply
troubling to me.

Governor, the integrity of the Trans-Alaska Pipeline System, and the State of Alaska 3
commitment to environmental protection, will be an important part of the congressional deliberations on
ANWR and the other Alaska oil and gas development issues.

GEORGE MEYLER
Vice Chairman

cc The Honorable Ben Grussendorf
Speaker of the House

The Honorable Richard Eliason
President of the Senate
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KMIYE PEOPLES DERAIL EXXON-GOVERNMENT SETTLEMENT TALKS

-FEDERAL JUDGE GRANTS 10 DAY TEMPORARY RESTRAINING ORDER-

Washington, DC - Judge Stanley Sporkin of Federal District Court
in Washington, DC today granted a 10 day Temporary Restraining
Order blocking the completion of any settlement between Exxon,
The state of Alaska and the Federal Government on claims arising

from the 1989 spill of the Exxon_valde”

This 10 day TRO is effective immediately pending the results of a

hearing before Judge Sporkin to be held on Monday, March nth at

10:00 am.

On Wednesday, March 6th, three Native Corporations and other
parties from Prince William Sound and Lower Cook Inlet filed an
injunction against state and federal officials involved in the
Exxon settlement talks. The Native Corporations are seeking a
permanent injunction that would halt further negotiations on or
implementation of the settlement agreement.

— MORE-
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NATIVES 6TOP SETTLEMENT

"Today, we have taken the Tfirst step in assuring that Native
interests will be protected in any settlement,"” said Charles
Totemoff, President of Chenega corporation# "Our intention is to
be Ffully involved in these settlement talks because any

settlement concerns the future of our land and livelihood#"1 /

The Native Corporations ere seeking three remedies through their
legal action:
(1) to restrain officials from signing or implementing a
settlement agreement with respect to their "selected" lands
and any proceeds from this land;
(2) to segregate any payments for damages to these
"selected”” lands in an interest-bearing accountj
(3) to halt further negotiations until the Native

corporations are fully involved,

The Chenega, Port Graham end English Bay corporations claim that
the proposed settlement could weaken the Native claims for
damages. This would violate federal laws and regulations because
thousands of acres of federal Ilands, particularly in the Kenai
Fjords and chugach National Forest, has been "selected" for
ownership by Native Corporations under the Alaska Native Claims
Settlement Act (ANSCA) #

— MORE-
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NATIVES STOP SETTLEMENT

Under ansca, the federal government is required to obtain and
consider the views of Native Corporations prior to making any
contractual agreements on "selected" lands, "selection” 1is the

first step in taking ownership of lands by the Native

Corporations,

sail Evanoff, another Chenega leader, said that " the 10 day TRO
is a real victory for our people, it puts Exxon and tha

government on notice that there can be no settlement without

Native participation. Some of our land is still covered with oil
two years after the spill. There are no seal; no otter. We
can"t hunt or fish as we used to, Exxon must treat us fairly.

They can"t hide behind a deal with the government.

file:ualal-pr.15
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P oit-If brand lax transmittal memo 7671

I make the following comments as a very concerned, troubled
and angry Alaskan.

I wish to make my supportknown regarding funding for
continued Oil Spill Litigation. I think it is 1imperative
that we send a clear message to the O0il Companies that we
are determined to do whatever we have to, and spend whatever
we have to to secure a fair and just settlement for the
damage they have done to our lands.

I must tell you however, my overriding concern at this point
in time concernsthe current negotiations for an out-of-
court settlement being pursued by Mr. Hickle.

Make no mistake about 1it, the people of Alaska have a
certifiable ego maniac governor who 1is playing a fast and
loose game of monopoly with Exxon on a settlement. If he is
not stopped now all Alaskans concerned with a fair and just
settlement are going to find themselves not able t o pass go
or collect 200 dollars, and Exxon 1is going to own Boardwalk

and Park Place. What we have here 1is another Haul Road
fiasco in the making. I am convinced this governor 1is
prepared to sell the state short for his own ego
gratification at reaching a settlement. The legislature

should act immediately to pass legislation that will require
any out of court settlement be approved by the legislature.
The Governors attitude of | alone will make the
determination of what 1is a fair settlement, and the people

n f Alscka and their logiolativo ropreoontetrvo.o wi-4.1 h =I>CN-

about it when it is a done deal"”™ 1is insulting beyond belief.

In closing | would say this to you, and the rest of the
legislature, you as a body are the only ones that can put a
stop to this exercise 1iIn ego mania and secret agendas by our

governor. You not only have the right, you have the duty
and responsibility to protect the interests of Alaska and
its people. I urgeyou to pass this legislation swiftly and
decisively, because as you know, this secret deal.is being
made as we speak. Act and you will gain the respect and
appreciation of thepeople of"Alaska. Vacillate until it 1is

too late and you will gain their contempt.

U)A& >u*,nt m * 7
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Honorable Dave Donley, Chairman February 27, 1991
House Judiciary Committee
House of Representatives 663-91-0339

Alaska State Legislature
465-3600

Deposit and accounting for
Exxon Valdez oil spill
settlement proceeds
James L. Baldwin

Assistant Attorney General
Governmental Affairs

This responds to your letter of February 19, 1991 in
which you asked two questions concerning a possible settlement of
claims arising out of the oil spill caused by the grounding of the
Exxon Valdez. You also requested our comments on a draft b ill that
purports to require review and approval of an out-of-court

settlement of the state's claim against the parties responsible for

the oil spill.

Both of your questions concern the attorney general's
power to settle a lawsuit. State law authorizes the attorney
general to perform duties "which usually pertain to the office of
attorney general in a state." AS 44.23.020(b)(7). The attorney
general's settlement powers are a necessary element of his
recognized common law power to control the disposition of cases.
In Public Defender Agency v. Superior Court, 534 P.2d 947 the

Alaska Supreme Court stated:

Under the common law, an attorney general is
empowered to bring any action which he thinks
necessary to protect the public interest, and he
possesses the corollary power to make any
disposition of the state's [litigation which he
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thinks best.
534 P.2d at 950 (citation omitted) (emphasis added) ;accord Island-

Gentrv Joint Venture v. State. 554 P2d 761 (Haw. 1976) .

The questions you asked appear to express a concern that
AS 46.08,020 may abrogate, or limit, the attorney general®s common
law powers to settle oil spill claims. We believe that
AS 46.08.020 does not 1limit the attorney general®s settlement
powers. The attorney general has the discretion to settle state
claims using remedies available under the Federal Clean Water Act
(33 U.S.C. 1321). His actions are reviewable by a court but would

be subject to a deferential standard of review.

To briefly answer your questions, federal law requires
recoveries to be dedicated for restoration and replacement of
natural resources. We believe that a settlement agreement
dedicating settlement proceeds can be made consistent with the
dedicated fund prohibition contained in the Alaska Constitution.
This can occur because the constitution allows federally required

dedications to be implemented. Alaska Const, art. IX, sec. 7.

Our reasoning is set out in the following answers to your
questions. We will respond to your questions in the order in which

they were asked.
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D Hay the governor settle the state"s claims against

Exxon and its subsidiaries arising from the Exxon Valdez oil spill
under terms that require the defendant®"s to give the state money
dedicated to a particular purpose, or to provide specified services

or property?

The state®"s claim was asserted to recover for natural
resource damages, including the <cost of the restoration and
replacement of natural resources harmed by the Exxon Valdez oil
spill. The federal government also asserts that it is the. steward
of resources harmed by the spill and 1is also entitled to a
recovery. Depending on the damage theory asserted, the state and
federal government each have an undivided interest 1in harmed
resources. Federal 1law provides that the state and federal
governments should act jointly in administering damages recovered
by either sovereign for such resources. 40 CFR 300.615. Any
recovery under this damage theory 1is being considered, for the
purposes of this case, as money belonging jointly to the federal
and state governments. As a consequence, the governments acting
together intend to establish a joint trust under the Clean Water
Act (33 U.S.C. 1321) to prosecute and, if determined to be in the

public interest, serve as a device for settlement of the claims.

The Clean Water Act provides for disposition by state and
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federal natural resource trustees of the proceeds of any
settlement. The Act expressly provides:
"Sums recovered [by the trustees] shall be used
[for restoration and resource acquisition] by

the appropriate agencies of the federal government,
or the state government."

33 U.S.C. 1321(f)(5). The Act 1is further implemented by federal
regulations. These regulations authorize the deposit of recoveries
in separate accounts within the state treasury or 1in 1interest
bearing accounts established outside the state treasury.
43 C.F.R. 11.92. Based on this statutory and regulatory framework,
we conclude, that the Clean Water Act requires the dedication of
settlement proceeds as a condition of participation 1in a joint
enforcement effort. We consider a joint enforcement effort

effective and proper in this case.

The federal restrictions either take the form of a
dedication imposed by federal law as a condition of exercising
joint enforcement powers under the Clean Water Act or a public
trust authorized under that Act. In both cases, the money may be
received and expended under an exception to the dedicated fund
restriction imposed by art. IX, sec. 7 of the Alaska Constitution.

Section 7 provides in relevant part:

The proceeds of any [state revenue] shall not be
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dedicated to any special purpose, except . . . when

required by the federal government Tfor state
participation in federal programs.

After a thorough analysis of the history of the dedicated fund
prohibition, this office opined that trust receipts are exempt from
the dedication fund prohibition by 1implication. 1982 Op. Att"y
Gen. No. 13 (November 30; A.G. file No. 366-649-80). A reading of
the constitutional history also makes it quite likely that the
framers did not intend to prohibit the dedication of certain

non-tax or license related revenues, such as litigation proceeds.

Strong legal arguments can be made 1in support of the
validity of a settlement agreement that purports to require the
dedication of joint trust receipts for restoration and replacement

of natural resources harmed by an oil spill.

2) May the governor settle the state"s claims agains
Exxon and its subsidiaries arising from the Exxon Valdez oil spill
under terms that do not involve deposit of the money in the state

general fund, and would such terms violate AS 46.08.020.7?

In our opinion, the provisions of AS 46.08.020 do not
impair the governor®s ability to settle claims under the Clean
Water Act. As discussed above, the Clean Water Act requires that

the proceeds be dedicated for the purpose of restoration. The



Honorable Dave Donley, Chairman February 27, 1991

House Judiciary Committee, House of Rep. Page 6
AG file: 663-91-0339
custodian holds them in trust. These federally imposed

restrictions on use appear to conflict with AS 46.08.020(b) which
provides:
Money received by the state . . . shall be
deposited in the general fund and credited to a
special account called the "oil and hazardous
substance release mitigation account." The
legislature may annually appropriate to the fund
from this account a sum equal to the amount
received . . . during the calendar year preceding

the legislative session in which the appropriations
are to be made.

(Emphasis added). The foregoing provision is a part of a chapter
of statutes that provide for financing "the expenses incurred by
the Department of Environmental Conservation in the protection of
the environment of the state from the release of oil or hazardous
substances.” AS 46.08.005. The text of AS 46.08.020 plainly does
not dedicate amounts for the purpose of restoration and replacement
of natural resources. To the contrary, the legislature has the
discretion whether to appropriate money for a federally required
purpose. The implication is plainly present that the legislature
could appropriate the settlement proceeds for another purpose. In
the case of a true dedication, the legislature has no discretion
concerning the assignment of purpose for an expenditure. The
nature and effect of a dedicated fund is analyzed in a 1982 formal
opinion of the attorney general. 1982 Op Att"y Gen No. 13

(November 30; A.G. file No. 366-649-80) .
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There is additional evidence to explain why AS 46.08.020
does not apply to settlement proceeds under the Clean Water Act.
The regulations implementing the Clean Water Act require the
trustee to either deposit the proceeds in a separate account within
the state treasury or in an interest bearing account if maintained
outside the state treasury. 43 C.F.R. 11.92(a)(2). In both
instances, the regulations contemplate a segregation and dedication
for a specific purpose. Section 020(b) would require the governor

to deposit the proceeds in the state general fund.

The general fund is not the wequivalent of the state
treasury. AIll public money and revenue coming into the state
treasury, not specifically authorized by the constitution or by
statute to be placed in a separate fund, and not given or paid over
in trust for a particular purpose, constitute the general fund of
the state. Navaio Tribe v. Arizona Deot. of Admin. 528 P2d 623
(Ariz. 1975). State v. Bates. 18 S.E. 2d 346, 351 (S.C. 1941) Bd
of Ed of Wyoming County v. Bd of Public Works. 109 S.E. 2d 551 (W.
Va. 1959). However, arequirement to deposit dedicated receipts in
the general fund does not cause them to lose their restricted
status. Municipality of Metropolitan Seattle v. O'Brien.

544 P .2d 729 (Wash.1976).

We believe that it is reasonable to interpret section 020
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so it does not conflict with federal law. In construing this

section, we must presume that the legislature was aware of the
remedies afforded by the Clean Water Act. Wik v. Wik. 681 P.2d 336
(Alaska 1984). The statutory directive to deposit recoveries set
out in AS 46.08.020(b) can be interpreted to exclude proceeds that
are dedicated or encumbered by trust obligations imposed by federal

law.

By express reference, the deposit and accounting
requirements .. apply _ only .to amounts received under
AS 46.08.020(a)(2) and (3). Section 020(a)(2) covers

money recovered or otherwise received from parties

responsible for the containment and cleanup of oil

or a hazardous substance at a specific site.

It refers only to money that 1is received directly from a

responsible party, not from a joint trust entity.

Section 020(a)(3) covers "fines, penalties, or damages
recovered under AS 46.08.005 - 46.08.080 or other law."™ Taken out
of context, it appears to cover a broad spectrum of damages.
However, a <careful reading of AS 46.08 discloses that only
recoveries to reimburse the state for previous expenditures are
addressed. The right to claim established in AS 46.08.070 1is

described as the power to seek "reimbursement". We presume that
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damages recovered under "other law"™ refers to reimbursement type
damages as well. Such recoveries should be deposited in the

general fund.

Amounts allocated by the jJoint trustees for state
restoration projects would be from a source described in
AS 46.08.020(a)(1l). Section 020(a)(l) covers "money received from
federal, state, other sources, or from a private donor." That
provision describes money received Tfrom a source other than a
responsible party and appears to include federal or other trust
receipts that do not represent a reimbursement for p? "t
expenditures. The joint trust could be considered a grant of money
to a state agency for restoration purposes. Amounts from this
nonstate source are not expressly directed by section 020(b) to the
general fund of the state "for possible appropriation to the
hazardous substance release response fund, nor are "joint" as
opposed to "state" recoveries. This treatment 1is consistent with
the status of trust receipts and dedicated funds discussed earlier
in this memorandum.

i

In summary, we conclude that settlement recoveries are
not required to be deposited in the general fund of the state. The
provisions of AS 46.08.020 can be 1interpreted to allow for the

receipt and expenditure of settlement proceeds held in trust under



Honorable Dave Donley, Chairman February 27, 1991
House Judiciary Committee, House of Rep. Page 10
AG file: 663-91-0339

the Clean Water Act.

We next turn to the validity of a separate trust Tfund
that may be established to implement a settlement under the Clean
Water Act. As mentioned above, the state and federal governments
may agree to proceed under the Clean Water Act to create a joint
trust to administer the proceeds of a settlement. The settlement
agreement may prescribe the elements of this trust or there may be
a separate trust agreement that describes in detail the powers and
duties of the trustees. The joint trustees would be a federal,
natural resources management agency (43 C.F.R. 11.14 (rr)) and
state officials designated by the governor (42 U.S.C.

9607(F) (2)(B)).-

A difficult question concerns whether there is sufficient
authority for the attorney general to take a part in the creation
of a joint trust fund. Generally it is held that special funds
must be established by law. state v. West. 145 P. 15 (Wash. 1914).
However, we believe that the joint trust could be formed under

authority expressly granted by the Alaska Constitution.

Article XIl, sec. 2 provides:

The state . . . may cooperate with the United
States . .. on matters of common interest.

The attorney general could agree to form an intergovernmental trust
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entity to solve the common dilemma presented by the Exxon Valdez
oil spill. Some may argue that the joint cooperation provision of
the state constitution may only be implemented by law. However, it
must be remembered that the constitution is to be construed as
self-executing "whenever possible." Alaska Const, art. XII,

sec. 9.

If the relationship between the state and federal
government is to be truly "cooperative," it is reasonable to assume
that neither the state legislature nor the Congress has absolute
veto power over deposit in the joint trust or expenditure of
settlement proceeds from the joint trust. The joint trust would
hold the settlement proceeds as an asset of the trust. As jointly
recovered trust receipts, the state or federal treasuries could not
claim absolute title to them. Beyond these basic legal concepts it
would be difficult to foretell the exact nature and effect of a
joint trust created under the Clean Water Act. It is possible that
private trust law will be wused to construe the rights and
obligations of the joint trustees and the beneficiaries. In Weiss
v. State. 706 P.2d 681 (Alaska 1985), the Alaska Supreme court
applied private trust law principles to resolve legal disputes

concerning the operation of a public land trust.

In a memorandum attached to your February 19 letter,
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legislative counsel argues that a state agency cannot expend trust
receipts without a valid appropriation. There are numerous cases
from other states holding that no appropriation is needed to expend
trust receipts. See, e.g. Colorado General Assembly v. Lamm. 700
P.2d 508 (Colo. 508); See also Navajo Tribe v.Ariz. Deot. of
Administration 528 P2d 623 (Ariz. 1975); but see Sharpp V. Sloan.
391 A2d (Pa. 1978) (custodial funds must be appropriated or
returned) . The practice in Alaska for the past 14 years has been
to appropriate the majority of federal, trust and other custodial

funds. -——— - -

However, there are notable exceptions to this practice.
For example, refunds of overpayments of state income tax were not
appropriated before disbursed. The Alaska Supreme Court has not
interpreted art. IX, sec. 13 of the Alaska Constitution to
determine how the appropriation requirement imposed there applies
to expenditure of trust or custodial receipts. We believe that the
result of a supreme court decision on this issue would be too close
to predict. However, we believe that the legislature could not
appropriate the settlement proceeds for a purpose other than
restoration or replacement of natural resources damaged by the
Exxon Valdez Oil Spill. Nor may the money be expended in a manner
that 1is contrary to a restoration plan prepared by or at the

direction of the joint trustees. 43 C.F.R. 11.92(c).
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3. Comments concerning draft legislation Lurporting t

regulate the attorney general®s settlement powers.

We have reviewed a work draft for abill relating to
agreements, compromises, and settlements entered into by the state
in the Exxon Valdez oil spill litigation. This bill would require
the administration to submit to the legislature for review a
settlement that arose out of the March 1989 grounding of the Exxon
Valdez. The bill purports to give thelegislature the power to

prohibit the settlement before it takes effect.

We believe that this bill contains serious legal defects.
Under our constitutional system there must be a separation of
powers between the branches of government. The Alaska Supreme Court
has held that the separation of powers doctrine, though not
expressly set out in the Alaska Constitution, 1is clearly implied.
Public Defender Agency v. Superior Court. 534 P.2d 947 (Alaska
1975). If the legislature has the power to prohibit a specific
settlement, it may be improperly attempting to obtain executive or
quasi-judicial power. The legislature would be supervising the
decision making of executive officers. The ability to prohibit a

settlement amounts to a veto power.

There are several ways to illustrate that such a retained
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veto power constitutes the exercise of an executive power. No one

doubts that it would be unconstitutional for the legislature to
require the governor to appoint a legislator to negotiate a
settlement agreement. See, Stockman v. Leddy, 129 P. 220 (Colo.
1912) (legislative committee improperly given executive duties in
the enforcement of statute). There 1is little difference between
being the party doing the negotiating and having the power to
cancel the resulting agreement. The attorney general becomes as
much an agent of the legislature as does the legislator who 1is

appointed to negotiate.

Assumption of the power to review and prohibit a
settlement agreement frustrates the constitutional objective of
making the executive branch accountable to the people for the
execution of the law. Under the draft bill, accountability would
be spread among the various legislators who vote one way or another

on the question of prohibition of a settlement.

The draft bill would cause a serious blow to the ability
of the attorney general to settle the <case in point. The
legislature must abide by its delegation of authority until that
delegation is altered or revoked. INS v. Chadha, 462 U.S. 919, 955
(1983) . The legislature may, as a general proposition, prescribe

the standards under which the attorney general may settle cases.
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However, by failing to adopt real criteria for the settlement of
this case, there can be no certainty that a negotiated settlement
will remain binding on the parties. Essentially, the only real
criteria remaining is whether a motion to enact a prohibition of
the settlement can command a majority vote in each house of the
legislature. The legislature cannot delegate a power, while
retaining significant control over how the power 1is exercised.

That type of control is executive 1in nature and is inappropriate.

Another serious defect of this bill is the notion that

the legislature could pass a bill prohibiting a specific

settlement. We do not know what form a bill prohibiting a
settlement will take. Certainly, it must focus on only a single
settlement. By doing this, it becomes special legislation. The

legislature earshot as a general rule enact a special act "if a
general act can be made applicable."” Alaska Const, art. I,
sec. 19; Section 1 of the draft bill contains little more than
conclusions to justify special treatment for the Exxon Valdez spill
settlement. Persuasive justification for special treatment must be
provided by the legislature. Abrams v. State. 534 P.2d 91 (Alaska
1975) . (Enactment creating Eagle River Chugiak Borough invalidated
because other communities were similarly situated). Settlement of
the mental health land trust dispute 1is no less important for

having "far reaching effects on the welfare of the people of the
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state, on disposition of state funds, and on the status of large
areas of state land.”” Other equally important oil and gas taxation

cases also come to mind.

A question involving a possible violation of the special
legislation prohibition must be analyzed using the rational basis
test applicable to nonsuspect classifications challenged under the
equal protection doctrine. State v. Lewis. 559 P.2d 630 ( Alaska
1977) . 1t 1is presumed that the same nondeferential, ends versus
means test applied in Isakson v. Rickev. 550 ?2d 359 (1976) ; will
also apply in resolving a special legislation claim. To satisfy
this test, the legislature must rigorously develop a detailed
legislative history supporting the reasons why the Exxon Valdez
settlement warrants special legislation. The findings and purpose
clauses of the work draft do not contain sufficient material to
satisfy the heightened scrutiny of the state equal protection test
for validity. Further, we doubt that it 1is possible to make a

convincing case for such special treatment.
We hope that the foregoing memorandum adequately responds
to your questions and will assist the House Judiciary Committee 1in

its deliberations concerning the work draft bill.

JLB jr
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IN THE SUPERIOR COURT FOR THE SIAT
THIRD JUDICIAL DISTRICT

THE STATE OF ALASKA, on its own

behalf, and as public trustee and

as parens patriae for the citizens C a No,
of the State,

Plaintiff,

VS, COMPLAINT FOR
COMPENSATORY AND
EXXON CORPORATION, a New Jersey PUNITIVE DAMAGES,
corporation; EXXON pipeline CIVIL PENALTIES AND
COMPANY, a Delaware corporation; INJUNCTIVE RELIEF

EXXON SHIPPING COMPANY, a Delaware
corporation; ALYESKA PIPELINE

SERVICE COMPANY, a Delaware
corporation; AMERADA HESS Crcrg] PYled
PIPELINE CORPORATION, a Delaware 10Irel Neoeiwv
corporation; ARCO PIPE LINE

AG15199

COMPANY, a Delaware corporation;
BP.ALASKA PIPELINES, INC., a

Delaware corporation; MOBIL - .
ALASKA PIPELINE COMPANY, a Clericcfiremitel Cart

Delaware corporation; PHILLIPS
ALASKA PIPELINE CORPORATION,

a Delaware Corporation; UNOCAL
PIPELINE COMPANY, a California
corporation,

Defendants.

The plaintiff, by and through its attorneys, State
of Alaska Department of Law and Preston, Thorgrimson, Ellis &
Holman, on behalf of itself and as public trustee and as
parens patriae on behalf of all natural persons residing
within the State of Alaska, brings this action and complains
and alleges as follows:

JURISDICTION AND VENUE
1. This 1is a civil action for compensatory and

punitive damages, civil penalties and injunctive relief for
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losses sustained by plaintiff arising out of, and resulting
from, the i&lawful ang negligent discharges of crude oil and
other hazardous substances into Prince William Sound by the
T/V EXXON VALDEZ (“EXXON VALDEZ"), and from the intentional
and negligent acts of defendants before or after the crude oil
and other hazardous substances were discharged into Prince
William Sound.

2. Subject matter jurisdiction is proper pursuant
to Alaska statutory and common law including AS 22.10.020(a)
and AS 09.05.015 and general maritime law.

3. Personal jurisdiction is proper because each
defendant either transacts business in or has sufficient
contacts with the State for purposes of personal jurisdiction.

4. Venue 1is properly laid in the Third Judicial
District pursuant to AS 22.10.030 and Alaska Civil Rule 3(c)
because the claims herein arose in the Third Judicial District
and because defendants are present and doing business in this
judicial district.

the parties

5. Plaintiff State of Alaska, (the "State") 1is a
sovereign state of the United States. The State appears on
its own behalf as the owner of lands, waters and resources of
the State, on behalf of all administrative departments and
agencies of the State, and as parens pafcriafi end public
trustee for the citizens of the State of all lé&nds, waters and
resources within the jurisdictional boundaries of the state.

Under the common law and the common use clause of the Alaska
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constitution, Article VIIl, Section 3, plaintiff is the public
trustee of and possesses sovereign interests in State lands,
waters and resources. Plaintiff may maintain an action as

) # &
narens patriae on behalf of its citizens and to protect and
defend its sovereign interests.. The public trust includes,
but is not limited to, State navigable waters, submerged
lands, tidelands and beaches. The interests protected by the
public trust include, but are not limited to, providing scenic
beauty, open space, air quality, food and habitat for birds
and marine life, recreational experiences, scientific studies,
functioning ecological systems and the various activities and
management options enabled thereby. Unless otherwise
expressly indicated herein, the term 3statel”means the State
of Alaska in all its above-described capacities.

6 . Defendant Exxon Corporation is a corporation
organized under the laws of the state of New Jersey, that
maintains its principal place of business in New York, New
York. Through 1its subsidiaries and divisions, Exxon
Corporation engages, among other things, in all phases and
aspects of petroleum exploration, development, transportation,
refining and marketing. On information and belief, it is
an owner and/or operator of the EXXON VALDEZ, and it owned or
controlled the crude oil cargo carried on the EXXON VALDEZ at
the time the vessel discharged a substantial volume of its
crude oil cargo into Prince William Sound.

7. Defendant Exxon Pipeline Company, a Delaware

corporation, 1is a wholly-owned subsidiary of .Exxon
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Corporation. It maintains its principal place of business at

Houston, Texas. Defendant Exxon Pipeline Company 1is a party

to the Right-of-way Lec\se for the Trans-Alaska Pipeline System
granted by the State on May 3, 1974 (the "State Right-of-Way
Lease") . e

8. Defendant Exxon Shipping Company, a Delaware
corporation, 1is a wholly-owned subsidiary of defendant Exxon
Corporation, it maintains 1its principal place of business in
Houston, Texas. Exxon Shipping Company is "n owner and/or
operator of the EXXON VALDEZ, and it owned or controlled the
crude oil cargo carried on the EXXON VALDEZ at the time the
vessel discharged a substantial volume of its crude oil cargo
into Prince William Sound.

9. Upon information and belief, at all material
times defendant Exxon Corporation so dominated Exxon Shipping
Company and Exxon Pipeline Company as to render Exxon
Corporation liable for the conduct of Exxon Shipping Company
and Exxon Pipeline Company, more fully described below.

10. Defendant Alyeska Pipeline Service Company
("Alyeska"™) 1is a Delaware corporation and maintains its
principal place of business in Alaska. Alyeska operates the
Trans-Alaska Pipeline System ("TAPS") as an agent of the
owners or assignees of the TAPS right-of-way lease granted by
the State Right-of-Way Lease - the Amerada Hess Pipeline
Corporation, ARCO Pipe Line Company, Exxon Pipeline Company,

Mobil Alaska Pipeline Company, Phillips Alaska Petroleum
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Corporation, BP Alaska Pipelines, Inc. and Unocal Alaska
Pipeline Company (collectively the "Owner Companies").

11. Defendant Amerada Hess Pipeline Corporation, a
Delaware corporation, 1is a subsidiary of Amerada Hess
Corporation. It maintainseits- principal place of business 1in
New York, New York. Defendant Amerada Hess Pipeline
Corporation is a party by assignment to the State Right-0f-Way
Lease for the Trans-Alaska Pipeline System.

12. Defendant ARCO Pipe Line Company, a Delaware
corporation, 1is a wholly-owned subsidiary of Atlantic
Richfield Company. It maintains its principal place of
business at Independence, Kansas. Defendant ARCO Pipe Line
Company 1is a party to the State Right-of-Way Lease for the
Trans-Alaska Pipeline Systen.

13. Defendant Mobil Alaska Pipeline Company, a
Delaware corporation, 1is a wholly-owned subsidiary of Mobil
Corporation. It maintains its principal place of business at
Dallas, Texas. Defendant Mobil Alaska Pipeline Company is a
party to the State Right-of-Way Lease for the Trans-Alaska
Pipeline system.

14. Defendant Phillips Alaska Pipeline Corporation,
a Delaware corporation, 1is a subsidiary of Phillips Petroleunm
Corporation. It maintains its principal place of business at
Bartlesville, Oklahoma. Defendant Phillips Alaska Pipeline
corporation is a party by assignment to the State Right-of-Way

Lease for the Trans-Alaska Pipeline Systenm.
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15. Defendant BP Alaska Pipelines, 1Inc., a Delaware
corporation, 1is a subsidiary, of British Petroleum Company,
PLC. Defendant BP Alaska Pipelines, 1Inc. 1is a party by

i assignment to the State Right—of—Way Lease for the Trans-
Alaska Pipeline System. *

16. Defendant Unocal Pipeline Company, a California
corporation, 1is a wholly-owned subsidiary of Union QOil Company
of California. It maintains its principal place of business
at Los Angeles, California. Defendant Unocal Pipeline Company
is a party by assignment to the State Right-of-Way Lease for
the Trans-Alaska Pipeline System.

DEFINITIONS

17. "ANS" means crude oil produced on Alaska %
North Slope and transported through the Trans-Alaska Pipeline
System pipeline to the marine terminal facilities at Valdez,

Alaska.

18. A ™Marrel” of crude oil means 42 United States
gallons of crude oil at 60* Fahrenheit.
19. "Economic damages"™ includes, but is not limited
to, one or more of the following:
a. Injury to the public or private economy of
the State, 1including goodwill, whether or
not said injury occurs within the
boundaries of the State;
b. Injury to private businesses, individuals,
trade organizations, or any other

commercial, scientific, educational,
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20.

charitable, cultural,- subsistence, or
other institution or activity generating
direct or indirect economic benefits 1in
the State.

Loss or uncertainty of government
revenues, including, but not limited to,
revenues from Jlicenses, taxes, royalties,
fees or other direct or indirect sources?
Increases or uncertainty in government
expenses, including, but not limited to,
internal operating, maintenance, overhead
and capital costs, and external costs in
the provision of services to other public
or private individuals or entities.

"Environmental damages" includes, but is

limited to, one or more types of damages to use and enjoyment

values derived from State lands, waters and resources:

(1)

&)

®3)

Use values, including consumptive and
nonconsumptive uses;

Nonuse values, including existence,
intrinsic, option, bequest, temporal and
quasi-option values;

Values derived from the existence of
management options and the expertise and

data to exercise and support same;

not
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(4) Values associated with the necessity or
desirability pf restoration, replacement,
assessment or monitoring?

(5) other ecosystem existence values.

21. The terms “Exxon,1" TWefendant Exxon"™ and "Exxon
defendants™ refer collectively to defendants Exxon
Corporation, Exxon Pipeline Company and Exxon Shipping
Company.

22. The terms "grounding,ll "spill,” and "accident"”
refer to the grounding and consequent rupture of the hull and
oil tanks of the EXXON VALDEZ on March 24, 1989, the second
rupture of the hull and the cumulative release of
approximately 11 million gallons of crude oil into Prince
William Sound. As mere fully set forth below, plaintiff
alleges that there were at least two separate incidents which
caused the discharge of oil into Prince William Sound. Unless
stated otherwise, both incidents are included within the
meaning of the word "spill”™ or "accident."

23. "Owner Companies”™ means the Lessees of the
State Right-of-Way Lease or the Assignees of a Lessee"s
interest in the State Right-0f-Way Lease.

24. The term "pipeline” refers to any pipeline in
the Trans-Alaska Pipeline System.

25. The "State lands, waters, and resources"”
include, but are not limited to, any and all of the interests

set forth in (a) below, controlled or influenced by the State
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acting pursuant to law in one or more of the capacities set

forth in (b) below.

@

(b)

All real and personal property, together with
fixtures and improvements thereon, and any
other rights, uses, profits, values,
authorities, or other 1interests or duties
respecting any of the following land, resource
and environmental components!

(1) Coastal and inland waters and wetlands;

(2) Tide and submerged lands;

(3) Plants and animals, and their habitat,
including artificially enhanced habitat;

(4) The surface and subsurface of lands,
including minerals and materials;

(B) Air;

(6) Aesthetics, scenic quality, and open
space;

(7) Historic, archaeological, cultural,
scientific and recreational resources;

(8) Ecological systems, together with the
expertise and data necessary or desirable
to control or influence same; or

(9) Activities dependent upon or connected to
any of (1) through (8).

Capacities include any of the following

exercised on behalf of public or private

parties, whether or not residents of the State:
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(D) Sovereign;

2 Proprietor;

(3) Trustee* including trustee for the public
trust;

4 Representative* 1including parens patriae
representative; or

(5) Administrator.

26. "State Right-of-Way Lease"™ means the lease
between the State of Alaska and the Owner Companies dated May
3* 1974, 'including all stipulations, amendments and other
agreements 1incorporated into or made a part of the lease.

27. The term "terminal facilities” refers to those
facilities of the Trans-Alaska Pipeline System, 1including
specifically Port Valdez, at which oil is transferred from the
pipeline to vessels or stored for future loading onto vessels.

28. The terms "Trans-Alaska Pipeline System" or
"TAPS" refer to the pipeline and terminal facilities used to
effect the transfer of ANS crude oil to markets and includes
those facilities described in the State Right-0f-Way Lease
between the Owner Companies and the State.

29. The term "vessel" or "tanker" refers
specifically to the vessel known aa the EXXON VALDE2* which
was being used to transport ANS crude oil from the terminal

facility at Valdez, Alaska to Long Beach, California, and to

other ports in the United states.
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30. in 1968, the Prudhoe Bay oil field was

discovered by Atlantic Richfield CompFny. It is the largest
« 1

commercially developed oil field in North America. It is

located on State lands and has:been developed pursuant to oil

and gas leases issued by the State.

31. In the early 1970s, the initial attempts to
develop the Prudhoe Bay oil field were delayed, in part,
because concerns were expressed about the potential adverse
impact of this development on the sensitive terrestrial and
marine environments that would be disturbed and through which
the crude oil would be transported. The areas through which
ANS oil 1is transported are considered to be among the last
true wilderness areas in the United States, and are renowned
for their beauty and natural resources. The defendants knew
then and know now that many Alaskans, 1including commercial
fishermen, subsistence users, tour operators, hunting and
fishing guides, hoteliers, and many others, depend on these
areas for their livelihood. Other Alaskans use, and have
used, these areas for recreational activities including, among
others, boating, sport fishing and sport hunting.
Additionally, many Alaskans have long valued these areas for
their scenic and pristine qualities and wilderness
environments.

32. In order to persuade state and federal agencies
to grant the permits, leases and other authorizations the

Owner Companies needed to build and operate the TAPS, the
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Owner Companies and Exxon defendant* -represented that they
would take all action necessary to ensure that a major oil
spill would not occur. They further represented that they
would utilize the best available oil spill containment and
clean up technology and that, 1if an oil spill did occur, they
would be able to contain and clean up the oil spill.

33. Eventually, pursuant to federal and state
legislation, implementing regulations and agreements between
the United Statas, the State, and the Owner Companies, which
agreements were entered into in reliance upon the
representations of Owner Companies and one or more of the
Exxon defendants, the construction and operation of TAPS was
authorized.

34. TAPS was completed in 1977, and commercial
crude oil production began from Prudhoe Bay in June of 1977.

35. Even after the commencement of TAPS operations,
Alaska residents, including state officials and legislators,
and others remained concerned about the potential adverse
impact of an oil spill on the sensitive land, air and marine
environments through which ANS crude oil was being
transported. The oil 1industry (including the Exxon
defendants, Alyeska and the Owner Companies) repeatedly
assured the State and others that the Owner Companies and
Alyeska would take all actions that would ensure an oil spill
would not occur and, if it did, that they could and would

promptly and completely contain and clean up all spilled oil.
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36. Pursuant to state law; administrative
regulations and the state and federal Right-of-Way Leases,
Alyeska, the Exxon defendants (other than Exxon Shipping
Company) and other Owner Companies were required to, and did,
prepare and submit an oil spill-contingency plan (the "Plan?)
to the State and federal officials. The Plan was periodically
updated.

37. In the Plan, the defendants represented that
they had developed, assembled and organized in advance the
procedures, protocols, equipment, supplies, and personnel to
respond immediately to a major oil spill. The Plan repre-
sented that the defendants®™ oil spill techniques and equipment
were "state-of-the-art"” and that they were prepared to and
could initiate a rapid response to "contain™ a spill and to
"exclude™ a spill from particularly sensitive areas such as
hatcheries and spawning grounds. The Plan further represented
that Alyeska had a 24-hour task force in Valdez, Alaska, that
was fully trained to respond to an oil spill, and that Alyeska
could have equipment and personnel on-scene adequate to
respond to a major spill in the vicinity of Bligh Island
within five hours.

38. Contrary to the representations made by
defendants, defendants did not have the best available
technology to contain and clean up the oil spill, did not have
adequately trained personnel, equipment or supplies available
to respond to an oil spill and could not and did not respond

adequately to the oil spilled by the EXXON VALDEZ. Defendants
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inability to respond to the oil spill” was due in large part to
defendantsl conscious, deliberate, negligent and reckless
decision to save money by reducing mgppower, training,
equipment and maintenance of equipment below those levels
which defendants knew, or should have known, were necessary to
respond to a major oil spill.
THU GROUNDING

39. On Thursday evening, March 23, 1989, the EXXON
VALDEZ, a very large crude oil carrier ("VLCC") and one of
Exxon > two largest oil tanker vessels, left the Port of
Valdez, Alaska, bound for Long Beach, California.

40. On information and belief, Third Mate Gregory
Cousins and other crew members did not have the amount of rest
required by statute prior to the EXXON VALDEZ S departure from
Port Valde2 on the evening of March 23, 1989.

41 . Prior to boarding the EXXON VALDEZ on March 23,
1989, Captain Joseph Hazelwood had been drinking alcoholic
beverages in Valdez. On information and belief, at the time
Captain Hazelwood boarded the vessel, he was intoxicated and
in violation of United States Coast Guard ("Coast Guard")
regulations and prudent practices concerning the use of
alcohol and the physical and mental condition required of
captains operating this type of vessel.

42. Under the command of a harbor pilot, the EXXON
VALDEZ left the Valdez terminal at approximately 9:15 p.m.,
March 23, 1989, and passed through the Valdez Narrows. Except

for a brief period at the start of the voyage, Captain
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Hazelwood, who at all times relevant*hereto was acting within
the scope of his employment and as an agent and/or
representative of defendant Exxon, was not present on the
bridge of the EXXON VALDEZ when the harbor pilot was conning
the vessel. In preparation for-his departure, the harbor
pilot requssted, however, that Captain Hazelwood return to the
bridge, which Captain Hazelwood did.

43. After the departure of the harbor pilot,

Captain Hazelwood informed the Coast Guard that he wa*
changing the vessel®s course from the deep-water, normal
outbound shipping lane. Captain Hazelwood also informed the
Coast Guard that he would notify it when the vessel crossed
the traffic separation zone. Captain Hazelwood did not inform
the Coast Guard when the vessel crossed the traffic separation
zone.

44 . Captain Hazelwood directed Helmsman Harry Claar
to come to a heading of 200%*. Captain Hazelwood than told
Helmsman Claar to come to a heading of 180* and put on the
autopilot. Helmsman Claar carried out these 1instructions. In
violation of Coast Guard regulations, the Coast Guard was not
informed of the second course change, which took the EXXON
VALDEZ entirely out of the traffic separation system.

45. Captain Hazelwood directed Third Mate Gregory
Cousins to bring the vessel back into the shipping lanes by
executing a turn at a point which he identified to Cousins on
the navigational chart as a certain "38" (fathoms) notation on

the chart. After giving this order, captain Hazelwood
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departed the bridge, leaving Mr. Cousins in control of the
navigation of the vessel. Mr. Cousins did not have the
pilotage endorsement required to pilot a VLCC through Prince
William Sound. Cousins was unaware that the autopilot was on
when he was left in control of the®" navigation of the vessel.

46. Following Captain Hazelwood s departure from
the bridge, Helmsman Claar was relieved by Helmsman Robert
Kagan. At all relevant times, Messrs. Cousins, Claar and
Kagan were acting within the scope of their employment, and as
agents and/or representatives of defendants Exxon.

47. The EXXON VALDEZ continued past the clearly-
marked vessel traffic lanes into an area dangerous to vessels
due to reefs and other obstructions, including the well-marked

Bligh Reef. After traveling approximately three miles east of

m the inbound shipping lane, and ignoring until too late the

buoy and flashing red light at Bligh Reef, the EXXON valdez
struck Bligh Reef shortly after midnight on Friday, March 24,
1989. The grounding punctured the single-hulled vessel andl
resulted in the rupture of several of the vessel®s crude oil
cargo tanke. when the EXXON VALDEZ went aground, Captain
Hazelwood was not on the bridge of the vessel.

48. After the grounding, Captain Hazelwood and
Exxon increased the quantity of the oil spilled into Prince
William Sound by their attempts to extricate the vessel from
Bligh Reef.

49. Exxon defendants have systematically reduced

the crew size of tankers in the Valde2 trade for the purpose
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of saving money. The craw si2« of the EXXON VALDEZ was too
small for the work responsibilities assigned to the crew. On
information and belief, as a result, the crew of the EXXON
VALDEZ was overworked, fatigued and not alert on the evening
of March 23, 1989. .

50. At the time the EXXON VALDEZ struck Bligh Re
the vessel was incompetently manned within the privity and
knowledge of the Exxon defendants, who knew, or had rcaason to
know, that Captain Hazelwood would become intoxicated prior to
the vessel™s departure. The Exxon defendants had failed to
institute adequate and prudent meajures to preclude impairment
of its officers and crews serving on VLCCs. On information
and belief, the vessel was also incompetently manned within
the privity and knowledge of the Exxon defendants, who knew,
or had reason to know, that Third Mate Cousins would be left
in charge of the vessel when he lacked the pilotage
endorsement to operate the vessel 1in Prince William Sound.

The Exxon defendants failed to take steps to insure that the
EXXON VALDEZ complied with all applicable state and federal
laws and regulations relating to the manning of VLCCs in
Prince William Sound. On information and belief, the Exxon
defendants intentionally or negligently authorized or
permitted Captain Hazelwood and the crew of the EXXON VALDEZ
to frequently and systematically violate Coast Guard

regulations and Exxon policies concerning the manning or

operation of the EXXON VALDEZ.
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51. Eleven of the EXXON VALDEZ!* tank3 were
ruptured by either the initial grounding or the subsequent
efforts to dislodge the vessel from Bligh Reef, causing the
largest oil spill in United states history. Approximately 11
million gallons of crude oil spilled into Prince William Sound
from the EXXON VALDEZ.

RESPONSE OF DEFENDANTS TO THE OIL SPILL

52. Al defendants are responsible for containment
and cleanup of the oil spill from the EXXON VALDEZ. By
statute, regulation, the provisions of the State Right-of-Way
Lease and ordinary prudence, the defendants were required to
be prepared to contain and clean up oil spilled by them and to
implement the Plan in the event of an oil spill in Prince
William Sound. Nonetheless, and contrary to the
representations of the defendants, both in their Plan as
updated and in other representations to the State and third
parties, the defendants both failed to make, and delayed
making, an appropriate response to the oil spill from the
EXXON VALDEZ. The defendants failed to take prompt and
adequate measures to contain the oil spill and to recover oil
spilled from the EXXON VALDEZ,

53. Although the Plan does not disclose that
Alyeska might surrender its responsibilities for containing
and cleaning up an oil spill in Prince William Sound, Alyeska
nonetheless withdrew from containing and cleaning up the
spill.  This withdrawal commenced as early as Friday evening
(March 24, 1989) and withdrawal caused delay, uncertainty,
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confusion and ineffective and inefficient use of containment
and clean up equipment and manpower and contributed to the
failure of defendants promptly to protect sensitive areas by
booming as required by the Plan,

54, During the crucial first 48 hours after the oil
spill, the weather conditions were well-suited to containing
and recovering the spilled crude oil. Nonetheless, as a
result of the inadequate equipment, insufficient and
inadequately trained personnel, confusion over which
defendants were responsible for what actions, virtually no oil
was recovered in the first 4S hours. The ultimate assignment
of containment and clean up responsibility went to Exxon
Shipping Company, an entity which, on information and belief,
had no substantial knowledge of the Plan.

55.  When the spill occurred, the defendants did not
provide the personnel, equipment or response they committed to
in the Plan. The defendants did not have present at the oil
spill site a trained task force capable of an adequate,
sustained, state-of-the-art response. The dock and office
workers who were part of the Alyeska oil spill response team
had no substantial experience or training with oil spills of
substantial size, and a full-time oil spill coordinator was no
longer stationed in Valdez, Alaska.

56. During the first 24 hours after the oil spill,
none of the defendants had the aircraft, spray equipment, fire
booms, other equipment and personnel on-site to commence
burning of the oil or full seals application of dispersants.

COMBL2JM3B - 10
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During this crucial time period, defendants only action was to
start transporting equipment, supplies and personnel from
locations as far as 2,000 miles from the oil spill sito.

57, At the time of the oil spill, defendants’
equipment and materials were not adequate, not state-of-the-
art, not operational, not properly maintained and were not
effective. The defendants lacked immediate access to adequate
containment booms. Alyeska's containment boom deployment
barge which was to be used for such emergencies was unloaded
or not fully loaded and out of service. Modern self-inflating
containment booms designed to contain oil slicks immediately
after an oil spill were unavailable for prompt deployment.

56. The skimmer boats used by the defendants for
the oil spill clean up were in poor condition and incapable of
recovering the amount of oil represented in the Plan to be
recoverable by skimming. A 218,000-gallon capacity tanker
barge, designed to carry oil from spill sites, had been
replaced by a much smaller, second-hand barge.

59. At the time of the spill, the defendants also
lacked available or immediate access to equipment needed to
exclude spilled oil from environmentally sensitive areas, as
committed to in the Plan. Further, the defendants had no com™
munications equipment capable of permitting effective and
prompt deployment and coordination of spill response personnel

and equipment,
60. Defendants Alyeska and Exxon's response effort

to clean up the oil after the first 48 hours was, and
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continues to be, even to the present," insufficient and
inadequate. Among other things, defendants have deployed
equipment and manpower ineffectively and wastefully.
Defendants have failed to .clean up an/d remove all the oil from
State lands, waters and resources as required by law.
DAMAGEs TO PLAIKTIFF

61. As a result of the oil spill from the
VALDEZ, over a thousand square miles of state lands, waters
and resources have suffered severe environmental damage. A
growing number of coastal and inland sounds and bays, beaches,
tidelands, tidal pools, wetlands, estuaries and other
sensitive elements of the ecosystems have been devastated;
thousands of mammals, fowl and fish have been killed or
injured; anadromous streams, near shore environments and other
fish and wildlife critical habitats have been contaminated;
aesthetics and scenic quality have been destroyed or impaired,
together with attendant opportunities for recreational
experiences; air quality has deteriorated through the escape
of evaporating pollutants; commercial fisheries have been
sharply curtailed, with adverse biological and economic
consequences; the greater ecosystem in the spill area has been
deprived of its pristine condition with attendant damage to
the condition of, and interrelationship among, living
creatures comprising the system; and the management

opportunities available through the knowledge and data base

generated from prior experience with the ecosystem have been

compromised.

EXXON
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62. The State has incurred, and will continue to

incur, economic damages in the form of extraordinary expenses

directly related to the spill including, without limitation:
(i) costs of response to the oil spill, investigation and
monitoring of the oil spill; (ii) costs of clean up and

removal;, (iii) costs of damage assessment studies; (iv)
increased direct and indirect costs of providing governmental
services to persons or entities adversely effected by the oi
spill; and (v) the losses due to ordinary government Sservices
curtailed or impaired as a result of diversion of State
resources caused by State activities related to the spill

63. The State has suffered, and will continue to
suffer, economic damages in the form of extraordinary losses
of revenue relating to the spill, including, without
limitation: (i) loss of fish processing tax revenue; (ii)
loss of salmon enhancement tax revenue; (iii) loss of oil and
gas production tax revenue; (iv) loss of corporate income tax
revenue; and (v) loss of oil production royalties.

64. On information and belief, the environmental
and economic damages caused by the oil spill to property,
trades and business, State revenues, fisheries, marine life,
various categories of State lands, waters and resources and
the enjoyment thereof within, among others, Prince William
Sound, Cook Inlet, Kodiak Island and the Gulf of Alaska, wil
continue for many years.,

65. On information and bhelief, defendants may

curtail or abandon their efforts at cleaning up the beaches
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and restoring them to their pre-spill*'condition*  Such

curtailment and/or abandonment of the clean up will cause
plaintiff irreparable harm because money will not prevent the
environmental and other damages which will occur to state

lands, waters and resources- as a-result of defendants'
termination of clean up work, on information and helief,
defendants have not yet commenced restoration work and the
state will incur costs of restoration and replacement of
impacted State lands, waters and resources.
COUNT 1
NEGLIGENT OR INTENTIONAL FAILURE TO CONTAIN
AND CLEAN UP THE OIL SPILL
ALL DEFENDANTS

66. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

67. The containment and removal of the discharged
oil which damaged and threatens to further damage State lands,
waters and resources and private property was the
responsibility of all defendants. Defendants had a duty to
plaintiff to have adequate resources available to contain and
clean up immediately and effectively the oil spill.

68. Prior to the EXXON VALDEZ oil spill, the
defendants had repeatedly represented to the State and others
that they had the resources, technology and a plan by which
major oil spills could be contained and excluded from
environmentally sensitive areas within hours of the

occurrence. In the period immediately after the grounding of

the EXXON VALDEZ, nothing was done to promptly contain the oil
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spill.  Nearly an entire day passed after the oil spill before

Alyeska and Exxon representat
or clean up the oiJ spill. M
defendants took any effective

booming of sensitive areas.-

ves even started to place booms
ore days would pass before

action to implement exclusionary

69. The delays in responding to the EXXON VALL

oil spill were due to the defendants’ lack of preparedness in

personnel, equipment and mate

rials to engage in an effective

clean up of the EXXON VALDEZ oil spill

70. Defendants knew, or should have known, that

they lacked adequate equipment and materials and trained

personnel to contain effective

ly and to clean up a spill of

the magnitude of the EXXON VALDEZ oil spill.

71. The defendants either intentionally or

negligently failed to control,

spill by, among other things,

contain and clean up the o

(i) failing to provide

adequately for the containment and clean up of any discharge

of oil; (i) inadequately plan

ning the clean up effort

stemming from the EXXON VALDEZ oil spill; (iii) possessing

inadequate equipment, supplies

the ensuing clean up effort;

and personnel for deployment in

(iv) unreasonably delaying the

ensuing clean up effort; (v) failing to adequately carry out

the ensuing clean up effort; and (vi) choosing inadequate

tactics in the ensuing clean up effort. All these actions and

omissions of defendants served

to aggravate and compound the

environmental and economic damages to plaintiff,
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72. As a direct and proximate result of the
foregoing and other failures.by the defendants to exercise
that degree of care expected of a reasonably prudent person
acting under the same or similar circumstances, the defendants
in their own right, as well as by and through their agents,
servants and employees, caused plaintiff to suffer substantial
and continuing environmental, economic and other damages to
State lands, waters and resources, and other interests in
amounts to be proven at trial,

COUNT 11

NEGLIGENCE
EXXON-DEFENDANTS

73. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

74, Captain Hazelwood was not in control of the
navigation of the EXXON VALDES when the vessel hit the well-
marked Bligh Reef. Instead, Third Mate Cousins was in control
of the navigation when the vessel ran aground, even though
Third Mate Cousins lacked the proper pilotage endorsement and
experience to pilot vessels such as the EXXON VALDEZ through
the waters of the Prince William Sound.

75. The Exxon defendants and Captain Hazelwood and
Third Mate Cousins knew, or should have known, that Cousins
did not possess either the required pilotage endorsement or
the requisite degree of competence to command the EXXON VALDEZ
with reasonable prudence, skill or care. Acting within the

scope of their employment, captain Hazelwcod and Third Mate
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Cousins knew, or should have known, that it was unreasonahbly
dangerous and also a violation of applicable Coast Guard rules
and regulations for Hazelwood to leave the bridge and
relinguish control*of the navigation Bf the vessel to Cousins.

76. The Exxon defendants knew, or should have
known, based on the service in which the EXXON VALDEZ was
involved, that its single hull, high tensile steel
construction was not sufficient to allow it to safely engage
in the trade for which it was intended.

7. The negligence of the Exxon defendants, except
Exxon Pipeline Company, in the operation of the EXXON VALDEZ
specifically includes, but is not limited to, (i) failing to
man the EXXON VALDEZ with sufficient and competent crew
members so that the crew would not be overworked and fatigued;
(ii) permitting Captain Hazelwood to command the EXXON VALDEZ
despite his excessive use of alcohol; (iii) allowing the
improper relinquishment of control of the navigation of the
EXXON VALDEZ to Third Mate Cousins; (iv) using single hull,
high tensile steel construction that was not sufficient to
allow the tanker to safely engage in the trade for which it
was intended; (v) failing to reduce speed when ice was
encountered? and (vi) failing to establish proper monitoring
and supervision of Captain Hazelwood in light of his known
alcohol problem.

78. As a direct and proximate result of the
foregoing failures by the Exxon defendants, except Exxon

Pipeline Company, to exercise the degree of care expected of a
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reasonably prudent person acting under the same or similar
circumstances,:ssthe Exxon defendants in their own right as well
as by and through their agents, servants and employees, caused
plaintiff to suffer substantial environmental and economic
damages in amounts to be proven'-at trial.
COUNT 117?
INTENTIONAL AND NEGLIGENT MISREPRESENTATION
ALL DEFENDANTS

79. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

80. The defendants negligently or intentionally
misrepresented to plaintiff and others that they had
sufficient personnel, material, knowledge and techniques at
their disposal to prevent a major oil spill or to prevent or
minimize environmental or other damages if a major oil spill
occurred.

81. Contrary to these representations, the
defendants were aware, or were negligent or reckless in not
baing aware, that they lacked sufficient personnel, equipment,
knowledge and techniques to prevent an oil spill or to respond
adequately to an oil spill on Prince William Sound before it
caused substantial environmental and economic damage.
Defendants knew and intentionally disregarded, or were
reckless in not knowing, that they were ill-equipped and
unprepared to respond to an oil spill such as the EXXON VALDEZ
spill. Nonetheless, defendants failed to warn state or

federal authorities or the public of their unpreparedness and
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the potential adverse impact of such unpreparedness should a
substantial oil spill occur in Prince William Sound.

82. Due to these nealigent, reckless or intentional
misrepresentations or omissions of material facts, the true
dangers posed to plaintiff/ the -citizens of Alaska and State
lands, waters and resources were not disclosed.

83. The misrepresentations and omissions of
material fact by the defendants were negligently, recklessly
or intentionally made to induce plaintiff and others to

refrain from taking action which would have required

defendants to be prepared to prevent a major oil spill and, if
an oil spill should occur, to contain and clean up the spilled
0il

84. The above-mentioned misrepresentations and
omissions resulted in inadequate and ineffectual clean up
efforts which aggravated and compounded the environmental and
economic damages caused tc plaintiff by the oil spill.

85. As a direct and proximate result of the
misrepresentations and/or omissions of material facts by
defendants, plaintiff has suffered substantial and continuing
environmental and economic damages in amounts to he proven at
trial.

COUNT XV

NEGLISENCZ PER s8E
EXXON DEFENDANTS

86. Plaintiff realleges and incorporates herein by

reference each and every allegation set forth above.
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87. The acts and omissions'of the defendants
violated AS 08.62 and regulations enacted pursuant thereto and
other state laws and regulations governing the operation of
tanker vessels in Prince William Sound. In so violating these
laws, defendants were negligent ter

88. The defendants are liable to plaintiff for al
environmental and economic damages resulting from the accident
and discharge on account of the violations of the above-
mentioned State law.

89. As a direct and proximate result of the
defendants' negligent acts and omissions, the defendants have
caused plaintiff to suffer substantial and continuing
environmental and economic damages in an amount to be proven
at trial

COUNT V
STRICT LIABILITY FOR
INHERENTLY DANGEROUS ACTIVITY
EXXON DEPENDANTS

90. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

91. The oil transportation, loading and shipping
activities engaged in by the Exxon defendants are so
inherently dangerous and potentially devastating to the
surrounding environment in the State of Alaska, as well as to
its residents, citizens and businesses, that even when

conducted under the bhest of circumstances and with utmost

care, such activities constitute inherently and abnormally
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dangerous activities for which the defendants are strictly
liable.

92. The use of single-hulled vessels for
transporting ANS crude oil through Prince William Sound
constitutes an inherently and abnormally dangerous activity
for which defendants arj strictly liable.

93. The above-described inherently daryerous
activities engaged in by the defendants directly and
proximately caused substantial and continuing environmental
and economic damages to plaintiff, in amounts to be proven at

trial

COUNT VI

MARITIME TORT
EXXON DEPENDANTS

94. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

95. 3y virtue of the above, the Exxon defendants
negligently allowed the vessel to sail in an unseaworthy
condition and/or negligently allowed the vessel to he
navigated in an unprudent manner, in violation of the general
maritime law. The Exxon defendants’ negligence resulted in
the grounding of the vessel and was a direct and proximate
cause of the environmental and economic damages suffered by

plaintiff, in amounts to be proven at trial
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COUNT VI

BREACH OP RIGHT-OF-WAY LEASE AND INDEMNIFICATION
-  ~" OWNER COMPANIES AND ALYESKA

r

96. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

97. In May, 1974, the State and the defendant Owner
Companies or their predecessors in interest entered into the
State Right-of-way Lease. The State Right-Of-Way Lease
imposed upon the defendant Owner Companies responsibility for
the avoidance of a discharge of oil into or upon the lands,
waters and resources of the State, and for the protection of
the public and environment from the damages and other effects
of any possible oil spill. The Owner Companies' obligations
included, without limitation: (i) employment of the best
practicable technology available and use of all practicable
means to preserve and protect the environment; (ii) prevention
of any potential spill of oil or other hazardous substance
into or upon the lands, waters and resources of the State;
(iii) if such an oil spill occurs, immediate corrective action
using the best practicable technology available to abate
serious harm or environmental damage; and (iv) restoration of
the resources affected by an oil 3 pill.

98. In accordance with State Right-Of-Way Lease,
the defendants submitted to the Alaska Department of Natural
Resources contingency plans for the prevention, containment
and clean up of oil spills, including contingency plans

applicable to tanker spills in Prince William Sound*
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99. The defendants have hreached the state Right-
Of-Way Lease because they failed to comply with their
obligation to use the best practicable technology and
resources available to adequately prevent and to abate the
serious harm and environmental- damage threatened and caused to
1 State lands, waters and resources as a result of the oil
spill,
100. The defendants have breached the State Right-
j of-Way Lease because.they failed to fulfill their obligations
under the Lease to respond, contain and clean up the oil spil
jin conformity with the Plan for Prince William Sound.
101. Under Section 13 of the State Right-of-Way
Lease, defendant Owner Companies must indemnify the State for
ltabilities, damages or injury incurred by the State caused by
operation or maintenance of the TAPS,
102. Plaintiff has suffered damages and injury
within the meaning of Section 13 of the State Right-of-Way

Lease in an amount to be proven at trial
COUNT V 111

PUBLIC NUISANCE
ALL DEFENSAITS

103. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

104. The acts and omissions of the defendants
created a public nuisance through unreasonable interference

with the rights of plaintiff to State lands, waters and
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resources that are free from pollution and contamination by
crude oil and other hazardous substances.

105. The unreasonable interference with the rights
of the State resulted in special and distinct harm to
plaintiff, including, but not limited to, damages to the
lands, waters and resources of the State and the revenues

derived from the use by third parties of natural resources of
the State.

106. The substantial interference with plaintiff’s
interests were caused by the actions and omissions of the
defendants for which they are liabhle to plaintiff for
environmental and economic damages sustained in amounts to be
proven at trial.

107. The defendants threaten to continue the acts
and omissions complained of herein, and unless permanently
restrained and enjoined, will continue to do so, all to
plaintiff's irreparable damage. Plaintiff's remedy at law for
damages is not adequate to compensate them for the continuing
injuries suffered by the State.

COUNT 1x

PRIVATE NUISANCE UNDER AS 09.45.230
ALL DEFENDANTS

108. Plaintiff realleges and incorporates herein by

reference each and every allegation set forth above.
109. The acts and omissions of the defendants

created a private nuisance through substantial interference
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with the use and enjoyment of plaintiff's interests in
property.
110. The substantial interference with the use and
enjoyment of plaintiff's interests in property includes, but
Is not limited to injury or loss to real and personal
property, loss of income, loss of means of producing income
and loss of economic benefits.
111, Substantial interference with plaintiff's
| interests was caused by the actions and omissions of the
defendants for which they are liable toplaintiff for the
damages sustained in amounts to be proven at trial
I 112. The defendants threaten to continue the acts
' and omissions complained of herein, and unless restrained and
enjoined, they will continue to do so, all to plaintiff's
I irreparable damage. Plaintiff's remedy at law for damages is
| not adequate to compensate them for the continuing injuries

suffered by the State.

COUNT x
EXXON DEPENDANTS
: 113. Plaintiff realleges and incorporates herein by
;éig reference each and every allegation set forth above.
pvﬂi 114. Through the intentional or reckless grounding
? of the EXXON VALDEZ upon Bligh Reef and the improper transport

of crude oil, an ultrahazardous activity for which the Exxon
defendants are strictly liable, the Exxon defendants spilled

approximately 11 million gallons of crude oil into and upon
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the State's lands and properties. Such actions constitute an

unaumorneli%m continuing trespass upon State lands, waters

and resources. *

115, As‘é direct agh proximate result of the EXXON
VALDEZ's trespass upon the:lands, waters and resources of the
State, and continuing trespass of the EXXON VALDEZ crude oil
upon State lands, waters and resources, the State has suffered
and will continue to suffer substantial and continuing
environmental and economic damages for which the Exxon

defendants are liable in such amounts as will be proven at

trial
COUNT jci

STRICT LIABILITY UNDER aft 4g.03.j22
EXXON DEFENDANTS ~

116. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

117. oil, including the approximately 11 million
gallons of crude oil which was released as a result of the
grounding and rupture of the EXXON VALDEZ's oil tanks, is a
hazardous substance, as that term is defined in AS
46.03.826(4)(B) of the Alaska Environmental Conservation Act.

118. The Exxon defendants owned and/or had control
over the oil which was released in and on the waters and

subsurface lands of Prince William Sound and other areas of

the State.
119. The release of oil from the EXXON VALDEZ caused

the state to incur response costs.
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120. Pursuant to AS 46.03.822, the Exxon defendants
are jointly and severally strictly liable to plaintiff for all
damages to plaintiff, including, but not limited to, injury or
loss to real and personal property, loss of revenue, loss of
means of producing income, loss-'of economic benefits, costs of
responding, containing and removing the oil, including the
cost of monitoring and overseeing the clean up, and all

damages to state lands, waters and resources in amounts to be

proven at trial.

COUNT XI11

AS 46.03.780 LIABILITY FOR RESTORATION
ALL DEPENDANTS

121. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

122. All defendants have violated provisions of AS
46.03, AS 46.04 or AS 46.09 and have failed to perform duties
imposed by such statutes, which violations have caused,
without limitation, injuries and death to fish, animals and
vegetation, degradation and other environmental damages to the
lands, waters and resources of the state.

123. Pursuant to AS 46.03.780, defendants are liable
to plaintiff for an amount equal to the sum of money required
to restock injured land and waters, to replenish damaged and

degraded resources and to restore the environment to its

condition before the injury.
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COUNT X I'I1-
CIVIL DAMAGES UNDER
* - Afl 46.03,7600
EXXON DEFENDANTS
124. P laintiff reaﬁeges and incorporates herein by
reference eachand every allegation *et forth above.
125. The Exxondefendants permitted the discharge of
crude oil fromthe EXXON VALDEZ in violation of AS 46.03.740.
126. Pursuant to AS 46.03.760(e), Exxon defendants
are liable to the State for the full amount of damages
suffered by the State, including, but not limited to, al
direct and indirect costs associated with the abatement
containment and removal of the oil, restoration of the
environment to its former condition and all administrative
expenses in amounts to bhe proven at trial

COUNT XIV

CIVIL PENALTIES UNDER As 46.03.75t(b) (1) tttd (2)
EXXON DEFENDANTS

127. Plaintiff realleges and incorporates herein by

reference each and every allegation set forth above

128. Pursuant to AS 46.03.758, Exxon defendants are

¥
5 liable to plaintiff for the penalties in the amounts set forth
;Z! therein due to the discharge of crude oil from the EXXON
jO;f VALDEZ and the failure to contain and clean up the discharged
1

0il
129. The crude oil was discharged from the EXXON
VALDEZ because of Exxon defendants* gross negligence.

Pursuant to AS 46.03.758(h)(2), the Exxon defendants are
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liable to the State for five times the civil penalty
established by AS 46.03.758(b)(1) and 18 AAC 75.500 ef seq.
130. Following the crude oil discharge from the
. |
EXXON VALDEZ, the Exxon defendants failed to take reasonable
measures to contain and clean up the discharged oil from the
EXXON VALDEZ. Pursuant to AS 46.03.758(b)(2), defendants are
liable to the State for five times the civil penalty
established by AS 46.03.758(b)(1) and 18 AAC 75.500 §£ s&q.
COPNT XV

AS 46.03.760(A)
ALL DEFENDANTS

131. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.
132. Defendants have violated provisions of AS 46.03
(other than AS 46.03.250-46.03.314, AS 46.03.740 and AS
46.03.758 and provisions of AS 46.04 and AS 46.09 and
regulations adopted pursuant to those statutes, including,
without limitation, at least the following:
a) AS 46.03.140
b) AS 46.03.710
C) AS 46.04.030
d) AS 46.09.020
133. Pursuant to AS 46.03.760(a), defendants are
liable to plaintiff for a civil assessment of not less than
$500, nor more than $100,000, for each initial violation, plus

not more than $5,000 for each day thereafter for each

violation, and for all other damages and costs incurred by

plaintiff.
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COUNT XVI e
NEGLIGENT OR INTENTIONAL INFLICTION OP EMOTIONAL PISTRESS

ALL DEFENDANTS

134, Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

135, The actions of deffendants in discharging crude
oil into the waters of Prince William Sound and failing to
take adequate measures to contain and clean up the crude oil
caused substantial and abnormal environmental and economic
damages to the State and its residents. On information and
belief, as a result of the actions of the defendants, many
state residents are suffering, and will continue to suffer,
emotional distress from having witnessed the destruction of
the environment in which they live and work and having their
livelihoods threatened and their personal and family lives
disrupted. As a result of the defendants' acts and omissions,
the State has incurred, and will continue to incur,
substantial costs in increased demand for social servic«s,
mental health treatment and other community services for the
severe emotional distress suffered by the citizens of the
State.

136. The severe emotional distress suffered by many
state residents was a reasonably foreseeahle consequence of
the grounding of the EXXON VALDEZ and the failure to properly
contain and clean up the spilled crude oil.

137. As a direct and proximate result of the

defendants' conduct as described above, plaintiff has suffered
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substantial and continuing economic and other damages, in an
amount to be proven at trial,
COUNT XVII

PUNITIVE DAMAGES
ALL DEPENDANTS

138, Plaintiff realleges and Incorporates herein by
reference each and every allegation set forth above.

139. The acts and omissions of defendants alleged in
Counts 1, 10, 1011, VI, VII, VIIlI and X were undertaken in
deliberate disregard or with reckless indifference to the
rights and interests of plaintiff and entitle plaintiff to
punitive damages in an amount to he proven at trial.

RELIEF SOUGHT

WHEREFORE, plaintiff prays that this Court:

1. Award all statutorily authorized civil
penalties, compensatory, incidental and punitive damages in
amounts to bedetermined by the finder of fact?*

2. Award a I compensatory andpunitivedamages
authorized under the common law, including, but not limited
to, environmental and economic damages.

3. Award a |l compensatory andpunitivedamages
authorized under the general maritime law.

4, Order that the defendants be permanently
enjoined to remove all spilled oil and to restore the surface
and subsurface lands, wildlife, waters, fisheries, shellfish

and associated marine resources, air and other State lands,
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waters and resources affected directly or indirectly by the
spill; _
5. Order immediate and continuing environmental
monitoring and assessment of the conditions of the air, waters
and subsurface and surface lands, fisheries, shellfish and the
associated marine resources and other natural resources;

6. For a judgment against defendant Owner
Companies for all environmental and economic damages suffered
by the state of Alaska by reason of the defendants' breaches
of the State Right-of-Way Lease,including, without limita-
tion, the cost of monitoring the clean up of the oil spill,
the environmental damages to State lands, waters and
resources, damage bo the Sbate®"s economy and lost revenues;

7. For a judgment that the defendant Owner
Companies are obligated to reimburse and indemnify the State
of Alaska for all environmental and economic damages suffered
by the State of Alaska by reasonof the defendants' breaches
of the State Right-of-Way Lease,including, without limita-
tion, the cost of monitoring the clean up of the oil spill,
the environmental damages to State lands, waters and
resources, the damage to the State's economy, lost revenues,
the costs of all enforcement actions and the costs of all
expert studies, consultancies and reports conducted or
prepared by or for the State to assess the injury or damages
caused by defendants' actions and inactions;

8. Award prejudgment interest, attorneys' fees and

the costs of this action: and,
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Award such other and further relief as t

9.

I Court deems ju;t and proper
DATED this 15th day of August, 1989

DOUGLAS B. BAILY
ATTORNEY GENERAL

Barbara Herman

Craig Tillery
Assistant Attorneys General

State of Alaska

PRESTON, THORGRIMSON,
ELLIS k HOLMAN

Attorneys for Plaintiff

By:
Frederick H. Boness
Joseph K. Donohue
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Be it enacted by the Senate and House of Representatives of the
United Slates ofAmerica in Congress assembled,
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ecretar shall ¢ nsrder he seriousne the

mages from
ha e, t e cause of f drsc arﬁe an}/ Istory o? Il rvro a#ons
ﬁg aberules and laws, and edeg]ee fsucce SOf ang/%
vro ator 0 minimize or mrtr ate the e e s of suc 15¢ arge
ecretar aﬁ eh or warve geér% rm ose
un er thrs sgctdp h ischarge was ca e
war, act, of ird g%rrt]y action eyo d the co ro

ersans liable under this sect
Pe h \v penatt assessedb he Secretgr ursuan hrs
g a| tion a]B assess g
e eral ater oll tr ontro
rocedures crvr ona m oasse co ec
this section only after. notice and Ftur\r e rgrg
e record in accord ce Wit sectron fit t é
n.any Rro In ort easessmento a rvrl enat€y nder
sectron the Secre rg ny 0 sut(tjpoenas r the attendance
estimon wrtness s d he ction o Ee van(“)a ers,
ooks and ocumens and “) ae rule ISC erg
ro edure nr%/ er on Who requeste earrn wrh res ect t
der rs ubsectr ors rreve an or er

as\sl s?nnafrye W a rcra re low. of
o?g ?uagebr Wit e)(U]n é(d”s XtathCo rtot/grneaw

ISUICI
mpila CITCUIT or or an O er crrcurt I which S&Jeh T H

resides Rr tg%ndsacts busl ESS Such a etrdp nhag/ H

within t ay perio egrnnrng on he ote the oraer ma ng

SUC assessment as ISSUea.

"'(e) Statb Law.—(1) Nothrng in this Bectiou shall be construed or
interpreted as preempting any State or political subdivision thereof
from Imposing any additional’liability or requirements with respect
to the discharge, or threat of discharge, of oil or other pollution by
oil.
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Long-Term Damage Seen
From Exxon Valdez Spill

Recovery of Some Wildlife M ay Take Decades
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New Evidence
Points to Long-Term Wildlife Damage From Exxon Valdez Spill

tided, said they were particularly
concerned about the spill's effect on
murres. While most of lhe birds
escaped harm, about 150,000 per-
ished as a direct result of the spilt
along a 400-mile stretch of the Gulf
of Alaska, according to official es-
timates.

Even more troubling, sources
said, was the apparent failure of
murre colonics in the spill area to
bear young in the years following
the accident. “We've seen two
years in a row of this total failure.”
said a source who asked not to be
identified. “It's wrong to say we lost
all the murres in Alaska [but]_
certain areas are greatly impacted.”

Scientists speculate that the
murres, long-lived birds that pro-
duce only one egg per year, art: not

bearing young because of a short-
age of mature adults to help defend
the colonies against predators.
Sources estimated that if not for the
spill, between 200,000 and 300,000
murre chicks would have been bom
over the last two years.

Scientists have tended to be
more cautious in evaluating the
spill's effects on Esh, but studies
indicate there is reason for concern.
For example, according to a resto-
ration prorusal by marine scientists
in lhe Alaska Department of Fish
and Game, “several species of ma-
rine fin fish and shell fish may have
been damaged by the Exxon Valdez
oil spill."

Another restoration proposal by
the state agency cited evidence that
“populations of Dolly Vardcn ]troutj

have demonstrated signs of expo-
sure to oil. Certain populations in
impacted areas may have been re-
duced by this exposure." A govern-
ment official described the study of
the trout, which are popular with
sport fishermen, as “very under-
stated."

But government officials cau-
tioned against drawing too many
conclusions from the documents.
“What you've got are preliminary
documents,” one said. "The/re do-
ing the best they can on short dead-
lines with not enough time to do the
analysis."

The. official expressed concern,
however, that possible, “sublethal”
effects—such as tumors, low body
weight and reproductive difficul-
ties— might escape detection

through conventional methods. T m
not sure bow we're going to pick
that up in the monitoring," the of-
ficial said.

In one of the few public disclo-
sures stemming from their inqui-
ries, federal scientists reported last
spring that they had found hydro-
carbon derivatives of oil in the gall-
bladders of pollock up to 600 miles
from the site of the spill a year after
it occurred. Although no fishing or
eating restrictions were imposed as
a result, scientists said the pres-
ence of the contaminants in a deep-
water fish so far from the spill in-
dicated that oil bad entered the food
chain.

Similarly, according to a docu-
ment prepared bythe fisheries ser-
vice, researchers have discovered

enzymes in salmon associated with
the ingestion of oil "It means the oil
got into (heir food. .. [which] sug-
gests a different and perhaps Jocg-
er-lasting mechanism of contarm-
nation,” agovernment official said,

" Another document prepared last
September by the same agency cau-
tions that“the record returns to the
sound [of pink salmon] do not by
any means preclude actual or doc*
umentable damage to tbe re-
source."

The memo said, however, that
last year’s large catch is “dear ev-
idence that there was no cata-
strophic impact” and that Hoag-
termeffects will be localized to par-
ticular stream systems or littoral
areas thatwere directlyandsevere-
ly impacted by the spill."
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laskans fear

‘sellou t’

Iin o1l spill settlem ent

By Williap P, Coughli

e
Opposition to Alaska's reported settle-

ment with the Exxon Corp. for the Exxon

Valdai oQ spilt wntimiod ycatcrdoy, Wlth a

raving number of lawmaker*

askans expressi eg fears that the deaI may
what some extt

Mean\/\fnlle there were SI ns that the ne-
gofiations were not 0|n entirely smoathly.

Gov. Walter Hickel e scheduled to join
the state's key negotlator Attorney Genera]
Charles Cole, tormorrow In Washington t0
Si n thi seftlement, sources sal But,

mey have started to
CoIe been recalled to brief e governor
evednéone IS surpnsed Cole’s being
8 Source said.,

The megting where things started to o
sour wes with NOAA," the Source said, re-
ferring o the National Oceanic and Afmo-
sphenc Admlnlstratlon Ha indicated that
a%en% had unresolved environ-
men conce mit

| AAK completmg wnai loreport
edto be as1 hillion settlement tobe paid by 0
Bxxon 1 Installments over 11 years, and
fiom which the compeny can deduct million*
In cleanup cost* already spent. sourca
that the s1 bOllon gedl amounts t anm
$650 million in real dollars over the years.

Hickel, a framer Interior secretary, tol)
The Alaska Dally Newi this tpeek thatt's a

good settlement” However, he decllned to
reveaJ detalls “until aftar the sign
tewor Ing AlaS s
vvere ued by the largest spill In
Amercan haa stlrred the

at e vﬁc@e ered
ck of CO n|U|utM Wl?t%ﬂg

. Rep, |tf Davideon of Kodliak, chaiman
of the' House Resources Committee, whose
nafive |sland 1000 mile* from the VaIde*
spill was damaged, said, "This te goi
withoutt the Legls Ature knovvmg a 3/ h|n
There Wed totaI cancellation fI|ve
my Island, and while some have

conﬁensated alot of people have fallen
throug t e crsc e peop

.- also sad that ‘Naskans "have

not yet corrpleted assessment of damsges..,

| wouldn't say the governor te sellln%

|hort but |s|“e%ett|n enoug h for those hurt
and 1o restore the dimage!

Leagers at the Chenega English BIy
and Point Graham native Villages™said th ey
wfllﬂtry tovvb|80k the pact' Ifnetlare sold out

nmr r* «re ¥
0|I “up fo (Jteat liiuh," said Charlw Totamofl
nePa . "This deal bivohi* our
and fands, but no one hai talked to us,
Theeé cant dothis deaI without u.*
obert KraimkofT,_chairman, of English
. Bay1 G, at Konai Fjord National r<Uk
«aid, "We were victim* of Bxxon’ of; we
wont be victim! of Exxon’s secret deal: sf*
won't be told out by the government*

MsAtl10-7,
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Critics: Plan ea

RIAN 8., AKRE
Jﬁ%i\\/\nfdﬁ\/\/dﬁregi

JUNEAU — Environmen-
talist*, fishermen, lawmak-
ers and other Alaskans re-
acted with outrage Thursday
to published reports that the
state may let Exxon Coxp.
take 10 years to pay a pro-
posed $1 billion settlement
of the Exxon Valdez oll-eplll
litigation.

The Boston Globe, quot-
ing unnamed sources, said
the oil giant's settlement
would be tax-deductible.
Exxon Initially would pay
the state $300 million, fol-
lowed by payments of $180
million the second year and
$30 million a year for eight
years.

The money would go Into
a fund that would be used to
restore Prince William
Sound, the waterway pollut-
ed in the nation’s largest oil
spill.

Harry Oambla, a spokes-
man for Gov. Walter Hickel,
declined to comment on the
reports. Exxon and federal
officials also declined to
comment.

Critics say the installment
plan, because of inflation,
would net the state far less
money in real terms than the
$1 billion reportedly being
<ought by Hickel.

"The installment plan to-

Lettera from

readers 1E-9

greets

d pact

fund

sy on Exxon

- NO DIAL OockWeton oom:
|ee a kxal cftkerse ooun-
g}lﬁ‘ ra to meet a con-
e e for en agree-

nt on 0|I annlng

tally shortchanges Alas-
kans," laid RIkl Ott, a com-
mercial fisherman and
leader of the Oil Reform
Alliance, a group formed af-
ter the spill to lobby for
changes in oil Industry prac-
tices,

"In real terms it's-about
half of Hickel'i proposed $1
billion settlement. And we
don’t even know what we're
settling on."

State Rep. Cliff Davidson,
D-Kodlak, agreed.

"If you look at the bottom
line for that company over
this past year, It seems like
they could afford n little
more," he said.

The proposed tax deduc-
tion for Exxon was equally
unpopular...

"Exxon was tha polluter.

Please see Page E-3, BRILL.
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Continued from Page 11 |

If they're allowed to deduct
tbelr expenses' from their
immense profits, it doesn't
really come out of their
hide/' said Mike Wenlf, an
attorney for Trustees for
Alaska, an environmental
law firm.

Alaska Attorney General
Charlie Cole left Washington
on Thursday after negotiat-
ing with Exxon and federal
officials. He was to arrive
today in Juneau to brief
Hickel and state lawmakers,

Hickel said Wednesday
that hi expected a settle-
ment within aweek. He said
details will not be released
until he signs the pact.

The governor last month
proposed settling the law-
suits and the criminal case
for about ]1.2 billion. Much
of tha money would be used
to buy private tlmberlands
that would be part of a
marine conservation area in

the sound.
Tha tanker Exxon Valdez

spilled nearly 11 million gal-
lons of North Slope crudo oil
into the sound when it ran
aground on March 24, 1980.

The state sued Exxon for
unspecified civil damages re-
sulting from tha spill. The
federal government is prose-
cuting Exxon on criminal
charges, with trial set for
April 10 in Anchorage.

Most of the criticism of
the settlement talks in Alas-

> ey,

no v¥*m ymamM tmrr-e<BowmnwnrW TWW > WWT

him. But the second day, he

Anger greets pact

k« he* focused on Hickel.

Ott accused Hickel of
rushIn* to get the litigation
settled so he can focus Alas-
ka'f attention on several
major development projects,
Including proposed oil dril-
ling in the Arctic National
Wildlife Refuge and con-
struction of an til billion
natural gas pipeline across
the state.

State legislators com-
plained that they were being
kept in the dark about the
negotiations.

Davidson said he is learn-
ing more about tha talks
from Eastern newspapers
than he is from the gover-
nor’s office.

"l just wondsr, are we
doing everything we can do
to protect the people’s inter-
ests here?”

Rep. Max Oruenberg, D-
Anchorage and vice-chair-
man of the House Judiciary
Committee, unveiled a bill
Thursday that would require
legislative approval of any
epill settlement.

A group of Nstlve leaders
who represent villages af-
fected by the spUl issued a
news release condemning the
dosed-door talks.

Robert Kvatnikoff, chair-
man of English Bay Corp., a
Native village corporation,
said the villages “were vic-
tims of Exxon's oil. We
won't be victims of Exxon’s
secret deal. We won't be sold
out by the government"

en ge,t_%gzsig)mgﬂg_voice in court
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NEWS CUPPINGS IN
Anchorage Daily News

Spill deal could keep
damage figure secret

B& D, V/*S.POST*MAN
ly Nr/* import* -

JVNXAU - Fading and
state itudiM putting a dollar
valu* on damage from tha
Zxxoa Valdai oil iplll would
ha kepi lacrat under a pro*
poiad settlement oi! tha
mtate'i lawauit ngalnit
Exxon. ImrironmantttllitB,
ilibarman and lawmakars
SOI0 that would kaap tha
public from finding out If
tha itata got a good deal.

According to Attorney
Central Charles Cola'i latest
public briefing on the sub-
ject, tha settlement propoaal
with Exxon would allow for
tha ralaua of idaatiflc data
but not tha in-dapth studiaa
of the economic damage
from the 17*9 apilL

Office of the Governor

-f.

mIPIUj st ridka taviaLit* v
cate settled. 64 »

larliar thla month. Cola
told reporter* "thar* would
ba no-reason” to rclaaia tha
economic Information one*
tha cue was dropped. Ra
told tha legislature'! 'Houae
Judiciary Committee that
tine* tha atudiaa art incom-
plete. U.would be mislead-
ing to make than public.

Nocathalm, & "ar
Hickel hai usad
justify hil propceid . V-
lioo settlement with ijcam.
laying tha atudln ptit tha
damagas at WWOO miuic*.

Pleiaa tea Back Pag*, BQU.

Anchorage, Alaska
|



NEWS CLIPPINGS IN

SPILL:

Continued from Page A-1

Colt could not be reached
Tuesday. He ii expected to
brief the legislature today
on the month-old negotia-
tion! over settling the state's
civil suit against Exxon.

The State and federal gov-
ernments are spending
million: of dollars to try to
put a price on the damage
done to Prince William
Sound and the Gulf of Alas-
ka. The Information was to
be used if the government
lawsuit: went to trial and a
Jury had to decide how much
Exxon ihould pay for the
iplU.

Tha state and federal
itudilt are separate end the
tdfo teams have not shared
any information,'. according

on Exxon o

“ "If they want us to trust
them, they have to tell us
all." the said.

Bob Adler, 1 senior attor-
ney with the Washington-
based Natural Resources De-
fense Council, :iaid the stud-
ies should bo considered
publle information. The
group Is one of many envi-
ronmental organizations ru-,
ing Exxon over the spill.

It's a fundamental right-
to-know Issue,".ha said.
'These studies ware dose
with public dollars. Public
resources ware destroyed or
damaged by the spill, pnd
the public has it right to
know- the results of those
studies."

Rep. Mike Nava.n-e*D-Ke-
nai, has Introduced twe reso-
lutions in the How)# calling

Settlement plan

Anchorage Daily News

to Norman Meade, chief
economist with the National
Oceanic and Atmospheric
Administration's Damtge
Assessment and Restoration
Center in Maryland.

"We don't have any hard
-numbers yet,"” said Meade.
He would not comment fur-
ther except to sar the etud-
ics are not complete.

The economic damage la
being figured through a new
end controversial method
called contingent valuation,

-which uses surveys to put a.

price on resource values that
can’'t be bought or sold, such
as tha enjoyment of nature
or the desire to pass It on to
future generations. The
how

Asurveys ask -people

*much tha lost resources are
to them,, and thair

worth

Date:M. V
FT

answers are used to decide
how much a polluter muat
pay for the damages.

The method, although em-
bedded In federal has
never been used 4 ?” trial
like the one anticipated for
the Exxon Valdes case.

Tha proposal to keep the
economic data secret was
criticized Tuesday as a way
of stopping tti public from
finding out how good a deal,
tha itsfe made with Exxon.

“All we've been hearing
Is, Trust us." Truet us' is
tho attitude that got us 8{0
this problem.” said Riki O,
a commercial fishermen and
marine toxicologist. She Is a
founder of the Oil Reform

Alliance, which pushes for
mtronger environmental
laws,

il damage draws crTtTcTsm

on state and federal officials
to make the te Urination
public.

"Maybe they have good
reasons for keeping it :scrtt,
maybe it would do more
harm than good, but they
nead to tell us why,” Na-
varre said.

The lawyer coordinating
thus hundred* of dvil suits
against Exxon said the scien-
tific data, which Cole aald
would ba public, is most
Important for
plaintiffs.

But, attorney Lloyd Mill-
er said, the Native village
resident* he represents in a
data- action suit could be
hurt if the economic studies
are kept secret because
“their claims are veiyVose-
ly aligned with tha natural

tha private'

resource damage claims of
the state and iadtral govazn-
mant."”

University of Alaska biol-
ogist Rick-8tainar, on leave
while ha works on spill-re-
lated Issues, said the studio*
ar« likely to have a much
larger dollar figure than the
?1.3 billion that Hickel
wants from Exxon. But he
raid that doeent mean the
ntate is fatting a bad deal.

"Everybody has to giva
up something 'in a settle-
meat," he said from Cordo-
va. “If we have to settle for
a lesser amount of money
than we might have gotten
10 yean down the line If we
had gone to trials that doee
not necessarily mean that a
91.S billion settlement la a
bad deed."

M

to withhold.studies

Office of the Governor

Anchorage, Alaska
“AeccaBMVIQIHVEMIVEBB>NSBsaBBM
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State faces

By DAWD POSTMAN

LMyNMignlIB.

JUNEAU— If Alaska Srtr
tlos Itscm aidutfnw It
would be liwklIni m dal
with IMsniwn and Native
groups and find Itself a tar-
get of a new sat of lasrauHa,
according to an attorney rep-
resenting 'clients .sain*
Rues.

Immediately after the
March 24, 1MB, oil spill, sev-
eral lawsuits were filed
naming both Soso and the
state, claiming the govern-,
orient's weak oversightef tbe
indastry was partly to
blame for the wreck of the
Exxon Valdes.

Bat wben the stale filed
its civil suit against Exxon,
then-Attorney General Doug

Bally convinced tha parties
to drop tha state from their
salt?. - e

“The state approached
thou private plaintiffs and
persuaded those that at that
time it was wiser to wltiv-
draw the litigation agufawt
the state and Join alms
against Exxon,” said Lloyd
Miller, an Anchorage attor-
ney representing a clans ac-
tion salt brought by Natives
against Exxon. Miller la also
the Halses council for the
more than 200 private suits
pending against Exxon IN

state and federal const.

Bet if tha stats drops Ita
salt It would no hungercoop-
erate. with the ether plain-
tiffs on collecting evidence
end other trial preparation.
Miller mid the private plain-
tiffs, and others, may than
sue ihe stria; "depending no
their, asmaamant of the set-
Dement."

“There's no w o
Ing to whatextmt tha plate-
tiffs will sleet
state,” he said.

Attorney General Charles
Cole has said ha Is aware
that the salts were dropped
against the state but his
refused to ssy if he thinks.a
settlement with Exxon WIN
bring new lawsuits.

David Orating, m

ney with clients ruing

law suits afterspillideal

Exxon, said last

the private plaintiffs with-
drew their suits against tha
state after deciding “nor
crsnmon tatsacst in sticking
It to these defendants out-
weighs soy benefit of suing
the state."

But It is a “relatively
unquiet trooe that exists and
1. den't know say reason
why we wouldn't reopen
thoue claims against the
stole If I thought from a
strategic point ... It would
help get information we

Bat. Clearing said'he isn’t
smo anyone would sue the
state became, for the hun-
dredsof private plaintiffs, it
would create "out m e di-
vision of opposing" troops.**

Alaska

Anchorage,

Office of te Governor
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Federal and state officials are
Investigating allegations that <Ex-
xon Corp. illegally shipped hairard-
ouawastes in thoballast water of iti
oil tankers to a treatment plant in '
Alaska, stirring up a hornet's neat’ ’
among legislator* and Imperiling. .
talks to settle lawsuits arisingfrom .V
tho 1980 Alaskan il spilL. = >,

Bxxon denieswrongdoing. = < '« ;

Meanwhile, Atlantic Richfield; <
Co. and British Petroleum, which-'
both have nmgjor tanker operations.' ;
along the'W«t Coast, confirmed.',
that they have transferred oily' >
ballast water and .so-called tAnK"-'
waihlngsfrom one tankertoanoth*1
or to be shipped far disposal
througn the plant Into VValdex Har-
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PROBE: Oil Firms Are Targeted in Toxics
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L_awmakers
fault HickePs
negotiating

E xxon dealworth only half.

ofsum sought, reportclaim s

m Fishermen. coastal towns grow wary as bigger
slayers near settlements In Exxon ail spill fight A9

m Coastal Native villages condemn Hickel spill
negotiations, threaten to blook deal A9

Ky DAVID FUTCH
TIVESWRTTH

JUNEAU — Legislators, left out of negotiations
to settle Exxon oil spill lawsuits, are heating up
their criticism of the governor for not telling them
the details of settlement talks.

Tlw Boston Globe and. Wall Street Journal
guoted unnamed sources citing
details of settlement terms this
week that legislators have been
unable to pry from Gov, Walter
J. Hickel arrf state Attorney Gen-
eral Chartae Cole.

Both officials have refused to
dlecuM detalla of the talks.

"Frankly it makes me angry
to see that we learn far mors in-
formation from the Boston Globe
and the Wall Street Journal than Hickel
we have been able to learn in
Alaska," mid. Sen. Ariiis Sturgu-

JewiW, E-Anchorage.

Hickel originally proposed
that Exxon pay $13 billion to set-
tle state and federal government o\ ==
lawsuits stemming from the '

March 1960 spill from the Exxon
Valdez tanker in Prince William

Sound. V

But the Journal report pub-
lished Thursday placed the value
of the settlement at less than Il sstur8u,™ a
billion because Exxon would pay out the money
over a period of time rather than Inone lump sum.

The newspapers reported payments would span
a decade with a 1300 million payment up front to set
up a fund to restore the Sound.

The Globe said the payments would be tax de-
ductible, with the initial payment followed by $100
million the second year and $30 million a year for
eight years.

The HOO million would cover costs Incurred by
the state and federal government because of the
aoUL the Journal story said.

Money would be allocated by three federal, trus-
tees and ooe state trustee, the Journal mid. Exxon
and federal official* would not comment on the re-
porta.

Critics ety the Installment plan, because of infla-
tion, would net the state far lees money la real
tanns than the tl trillion reportedly being sought by
Hickel

"In real terms it's about half of Hickal's pro-
noend ClI hilllm mttlamenl Am! we don’'t even

Reports

Continued from page Al

merclai fisherman and leader of
tha Qil Reform Alliance, a group
formed after the spill to lobby for
changes Inoil Industry practices,

Hickel would not discuss spe-
cifics of the settlement Thurs-
day, but denied legislators were
being left out of talks taking
place InWashington, D.C., where
Cole is meeting with federal offi-
cials.

"They (legislators) are not
being left in the dark," Hickel
said. "We're doing the best thing
we can. We're trying to solve a
very difficult problem."

Hickel has proposed settling
state civil and federal criminal
lawsuits against Exxon for H-2
billion. Much of the money would
buy private timber am in
Primice William Sound and estab-
lish a conservation area and ma-
rine park there.

At least one lawmaker, Rep.
Cliff Davidson, D-Kodiak, said be
felt like "a legislative mush-
room," Inthe dark without a clue
Ibout the latest direction of set-
tlement talks.

"Nobody knows what's going
m. None of us," Davidson said.
“If the governor Is feeling good
ibout this settlement, 1 wish he
would tell us why because we
(legislators) have spent the last
iwo -years on this thing and
here's a lot of pain.

"I've had my eyes open all

tiong and | haven't seen a piece
it Information that | can go to
h« bank of my constituency and
tay we're being taken care of."
! Rep. Max Gruenberg, D-An*
thorage, made a move Thursday
0 bring the process Into the
ipen.

At a House Judiciary Commit-
ee meeting Thursday, Oruac-
*rg offered a hill requiring any
ettisment proposal be given to

the Legislature for review.

The bill would allow lawmak-
ers to prevent a settlement if
they decide it Is not in the pub-
lic's best Interest.

The bill gives the Legislature
opportunity to review a proposed
settlement for 60days.

If necessary, a special session
could be called to further study a
settlement proposal. Details of a
settlement would become public,
the hill says.

"l don't want to comment on
the settlement until I've seen It,"
Omenberg said. "My mind Is
open."

Gruenberg and the House Ju-
diciary Committee axe scheduled
to hold a meeting with the attor-
ney general today to discuss the
settlement.

Sen. Sturgulewski said Thurs-
day that besides legislators, the
people moet affected by the radii,
including residents and flsner-
men who live and work near the
Sound, have been left out of ne-
gotiations.

Sen. Pat Pourchot, D-Anchor-
age, said there is an Inherent
danger Involved with having only
three or four people involved In
the negotiations.

The result could be someone
forgetting certain aspects that
should be Included In the final
deal, Pourchot said.

"They are not going to bring a
full range of views in and struc-
ture a deal trying to accommo-
da_tg til these people,” Pourchot
«aid.

Hickel's acting press secre-
tary Harry Gamble said the gov-
emor has offered to talk with key
legislators at their convenience.

There la a caveat. Gamble
said he has no idea how much de-
tail Hickel can give to legisla-
tors.

"If we negotiate this In the
press or bring in other groups

we're likely to be in court for
*ight or 20years," Gamble said.

Thla report include# m ttvU |
fromm the AemxJated Preee.
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DENALI NATIONAL PARK AND PRESERVE

A tart force d lap National Park Service managers wtt hafcf
awtinga next month to gather jxiMc opinion concerning
access Mo Vw Kantirtne area of Denali National Parte and
Praaarve. Tha meeingt will fooua on throe topic*;

— Thesafety and adequacy dtfieeeM ing park road.

— Thecurrent taw regangng acowa rides along tha road.

— The teaafcfltiy anti dawraMHy of alternative access to
KanMehna. a lam area d priirrtaly held mining clatma el
Nre wee! end o f the park road.

Membersd tie teak force indud* Jim Parham. NFS executive
asaMant to tire director; Bob Barbee, superintendent. Yellow
stone Mationet Park; Don Ceatiaberry. NPS Midwest regional
Jhactor; Boyd Evrsort. NPS Alaska regional director; Paul

DereCL

Tha task fopoe to an outgrowth d a faB, 1990, meeting between
NPS Director James Atenour and members d tfi# Alecks
Congressional delegation. The group will vW the park again
e mb summer to see tire operation of the road end review
ahamaHve ecoeee routes. By fall, the teak force wfll report their
ftodtoge to the dkector d the National Park Service.

Aher meeting with stats d Aiarta dfidala on February 19 In
Juneau, the tart force wfB hold tin fbllowing public meetings:

Fabruery 2D Anchorage 8 p.m. Anchorage Muaaum of
History and Art

Fabntwy 21 Fairbanks 8 pm. Noel Wien Library
auditorium

February 22 Healy 5 p.m. Tri-Valley Community
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Exxon Appears to Be Close to Settling

Valdez Suits for Less Than $1 Billion
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Exxon Appears
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Exxon reportedlyget/”

viw i'u *

years to pay dam ages”®

By WilliamP, Coughlin
4 QACBESTAF

The $L hillion Exxon Valdez al
spill settlement being conpleted by
Exxon Corp., the federal goverm-
ment and Alaska calls for payment
over a period of years and the pay-
ments will be tax deductible, sources
said yesterday.

Because the payments to a
Prince William Sound Restoration
Fund will be spread ou the present
dollar value of the $L hillion is only
$660 million, the sources said

The settlement reportedly will

; dsolet the dD company deduct costs
of al future cleanup from the fund.

Sore $160 million will be deduct*

; edfromthe fund to reimburse feder-
d and state agencies for cleanup

1 oosta already Incurred.

It also wes revealed thet the
agreement gives Exxon a wvoice on
any panel set up to decide howad
where its restoration funds will be

. spent in Prince William Soundl.

1 In Congress, .US Rep. Ceorge
Miler, a California Dermocrat and
vice chairman of the Interior Affairs
Committee, has demanded t lull
briefing® from Attorney General
Dick Thornburgh, one of the negoti-
ators, before any settlement is mede

" public. .

In Alaska, critics oomlerrred the
reported settlement, focusing on
Gov. Walter Hickel.

Riki Ott, a toxicologist whoheads
Alaska's Oil Reform Alliance, saict
"It's apparent this state did not elect
a governor. e elected instead an-
other lobbyist for the o3 industry, ,.
Peaple are hot with him A settle-
ment like this sells Alaska short,”

I Mchael Wenig of Trustees for
Alaska, an environmental law firm,

; said; "1 it is true that they canwrite
this off, it is « total outrage. If the
amount of money is such that after

you pay for existing bills for damege
assessment up to now; and whatever
I' cleanup still needs to be dore, and
after all that, there is nothing left for
| restoration, then Itis | total traaedv.

Wally Hickel deserves a lot of blan|$
for this."

A spokesman for Hickel said ﬂe’ '
governor would hot comment on the
reported deal.

The Exxon payments to the fud;
would be mede in installments; $20T
million the first year, $160 milllarf.
the second and $30 million for 1he]
last eight years. ,

Because it will pay in mstall .
ments, “BExxon gets to keep most K
Its money, onwhich it will accrue in$
terest,” one source said. “It’s like'l, .
company paying a worker only
$10000 of a $30000 salary, the? .
promising X amount-per-year
that

: J

*At Exxon USA headquarters in .
Texas, spokesman Les Rogera* ;
speaking for vice president C.Mj :

Harrison who hes been Involved
negotiations, said: “Our instructio™™
is we have no comment to anyoret
doutapthing™ * :

In Washington, aJustice Departs ;
ment spokeswoman, Amy Casneif e
said: “Nothing has changed .,. :
are pressing for an April 10 trial™ i
Exxon wes indicted on five criminaf i
charges last winter. The triafl* i
scheduled for April. ’ ]

Asked if Attorney Genera®
Charles Cole of Alaska met yesterc, J
day with Thornburgh, Casner Saldjj !
“IVe no response to that™ ]

Neither Cole nor Harrison r* e
tumed telephone calls yesterday.

» Rep, Miller said he is concermed
that the Alaskan fishing industry
ad mayors “may have been dtf*
eluded™from negotiations, and “tha .
settlement may prejudice their abliftj
ty to get fair compensation.*1 v

He also said nil committee v
probe charges that Exxon ii dumWA
Ing hazardous weste into the ballflz*
water of ships. S

These allegations were mede in£
latter delivered Tuesday to Thonj»
burgh and William Reilly, adminte
trator of the Environmental Protect
tion Agency, by a shipping broke#,
besed In Alexandria, Vs., Charle”‘I

Hum)





