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Settlement of claims related to the Exxon Valdez Oil Spill 
(Work Order 7-LS0777)

Senator Sam Cotten

Pamela Finley
Assistant Revisor of Statutes

QUESTIONS PRESENTED. In light of an impending settlement of the 
state’s claims against Exxon and its subsidiaries arising from the Exxon Valdez oil 
spill, you have asked two questions:

(1) May the governor settle those claims with terms that require the 
defendants to give the state money dedicated to a particular purpose, or to provide 
services or property; and

(2) If the settlement contains such terms, what oversight authority does the 
legislature have?

SHORT ANSWER. Because the terms of a settlement have not been 
released, we cannot offer an opinion on the validity of particular provisions; this 
memo is confined to the general questions presented above. There are valid legal 
arguments to be made for and against the validity of a settlement with the terms 
described above. However, in my opinion a settlement that required money to be 
spent for a particular purpose or required the state to accept money or services 
would be beyond the constitutional power of the governor, although the legislature 
could ratify it by making an appropriation that carried out those terms. In addition, 
failure to deposit money recovered or received from Exxon in the general fund would 
violate AS 46.08.020(b). Your second question is difficult to answer until the specifics 
of the settlement are known, but I suspect that the discussion of the first question 
may address the real issue being raised by the second (i.e., the legislature’s role). If 
you have more specific questions, or questions about a settlement once it is made 
public, please let me know.



DISCUSSION.

I. Attorney General’s Authority. The attorney general has the power to 
dispose of the state’s litigation as he thinks best, and "the exercise of that discretion 
within constitutional bounds is not subject to the control or review of the courts." 
Public Defender Agency v. Superior Court, Third Judicial District. 534 P.2d 947, 950 
(Alaska 1975)(dicta; emphasis added.) See Boyd v. U.S..345 F. Supp. 790 (E.D. N.Y., 
1972)(Attorney General’s discretion does not prevent review based on allegations of 
bad faith, fraud, or illegality); People v. Santa Clara Lumber Co.. 106 N.E. 927 (N.Y. 
Ct. App. 1914)( Settlement violating constitutional provision prohibiting cutting of 
timber on state land was void). The question then is whether a settlement of the 
type described above violates the constitution or statutory law.

II. Settlement Requiring Money to be Spent in Specified Wav. A settlement 
that requires the money to be spent in a particular way would probably violate art.II, 
sec. 1 and art. IX, sec. 13 of the state constitution (vesting the legislative power in the 
legislature and requiring appropriations before money can be removed from the state 
treasury) and art. IX, sec. 7 of the state constitution (prohibiting dedicated funds).

A. The Power of Appropriation. Article II, sec. 1, Constitution of the State 
of Alaska, vests the legislative p o w e r t h e  legislature, and the power to appropriate 
is indisputably a legislative “r iicle IX, sec. 13, Constitution of the State of 
Alaska, states that no me w, be withdrawn from the treasury except by 
appropriation. The Governor may argue that the latter section does not apply to a 
settlement if the money is not deposited in the state treasury, but that argument begs 
the real question, he  ̂ what money is subject to appropriation ?

In Colorado General Assembly v. Lamm. 700 P.2d 508, 524 (Colo. 1985), 
the court held that the proceeds of a settlement between Chevron and the federal 
Department of Energy, which according the settlement had to be used for specified 
purposes, were not subject to appropriation by the Colorado legislature. The court 
reasoned that the money was not subject to appropriation either because it was in 
trust from a private source, or because it was from a federal source, with restrictions 
placed on its use. While the Governor will no doubt advance the same arguments 
used by the court in Colorado General Assembly, there are some significant 
differences between that case and the situation at hand.

First, in the Colorado case there is no indication that the state was a party to 
the litigation. Therefore the state had no power to control the terms of the 
settlement, nor was the state trading the money for a legal claim the state had. 
Colorado really did have to accept the money, if at all, on the terms given, a fact that 
makes the money much more like a "gift" from a private party.
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Second, under Colorado law the legislature does not have the power to 
appropriate most federal funds. Colorado General Assembly v. Lamm. 738 P.2d 
1156 (Colo. 1987)(Except for federal funds subject to state match and portions that 
can be transferred to other block grants, executive has power to allocate money 
received from federal government); MacManus v. Love., 499 P.2d 609 (Colo. 
1972)(Federal funds need not be appropriated). While Colorado is not the only state 
that does not require appropriation of federal trust funds, Opinion of the Justices to 
the Senate. 378 N.E.2d 433(Mass 1978), other states do require the legislature to 
appropriate federal funds, even though the federal funds are subject to restrictions 
on their use. Anderson v.Regan. 425 ..E.2d 792 (N.Y. Ct. App. 1981); Shapp v. 
Sloan. 391 A. 2d 595 (Pa. 1978), appeal dismissed sub nom Thornburgh v. Casey. 
440 U.S. 942, 59 L.Ed.2d 630(1979). The Anderson case is especially important 
because the court’s decision was based on a constitutional provision similar to art. IX, 
sec. 13 of Alaska’s constitution.

Third, in Town of Manchester v. Dept, of Environmental Quality Engineering. 
409 N.E.2d 176 (Mass. 1980), the court rejected the "constructive trust" theory . In 
this cast the state had sued a municipality for violation of laws involving sanitary 
landfills. The parties agreed to the entry of an order, but the town failed to comply 
with it and the court assessed a $30,000 fine and ordered that it be paid for a project 
that enhanced a natural resource, the specific project to be chosen from proposals 
submitted by political subdivisions and charitable organizations. The department 
argued that he money was not subject to deposit in the state treasury and to 
appropriation cecause the money was held by the state in trust, subject to certain 
conditions. The court recognized that money held by the state in trust was not 
subject to appropriation under Massachusetts law, but noted that this exception only 
applied when the money was held and to be disbursed "under legislatively prescribed 
conditions". Because the legislature had not established a program for the deposit 
and expenditure of such money, it had to be deposited in the state treasury and 
appropriated by the legislature.

Finally, Alaska’s Supreme Court has held that the term "appropriation" as used 
in art. XI, sec. 7 (governing initiatives), involves "committing certain public assets to 
a particular purpose." McAlpine v. Univ. of Alaska. 762 P.2d 81,88 (Alaska 
1988)(the transfer of property was an "appropriation" that could not be accomplished 
by initiative). While the court in McAlpine was construing a provision governing 
initiatives rather than the legislative power or removal of money from the state 
treasury, the court explained that the purpose of the initiative provision was "to 
ensure that the legislature and only the legislature, retains control of the allocation 
of state assets among competing needs." McAlpine. 762 P.2d 81 at 88 (emphasis in 
original). It is worth noting that a broad reading of the term "asset" includes a 
claim for damages. McNevin v. McNevin, 444 N.E.2d 320 (Ind. Ct. App. 1983)(di- 
vorce action). Therefore, while the executive branch has the authority to determine



whether litigation will settle, and how much will be received in settlement, it is up to 
the legislature to determine how the proceeds of that settlement will be allocated.

B. Dedicated Funds. Article IX, sec. 7, Constitution of the State of Alaska 
states that the "proceeds of any state tax or license shall not be dedicated to a special 
purpose," and excepts from this prohibition dedicated funds existing at the time the 
state constitution was ratified, the permanent fund, and dedications required by the 
federal government for state participation in federal programs. Alaska’s Supreme 
Court has, based on the history of the constitutional convention, interpreted the 
prohibition to apply to "the dedication of any source of revenue". State v. Alex. 646 
P.2d 203, 210 (Alaska 1982). The Governor may claim that the settlement proceeds 
are required to be dedicated for state participation in federal programs. If the state 
were suing under the Clean Water Act, this might be a legitimate argument since 
sums recovered under that Act must be used to restore, rehabilitate, or acquire the 
equivalent of the nature resources damaged. 33 U.S.C. 1321(f)(5). Even if that were 
the case, however, it should be the legislature that decides exactly what programs will 
fulfill those purposes and how the money is to be allocated among those purposes. 
However, it is our understanding that the state is not making claims under the Clean 
Water Act. It does not appear that the "federal program" exception applies here.

C. Statutory Provisions Under state law, money received for cleanup 
reimbursement must be deposited in the .general fund and credited to the oil and 
hazardous substance release mitigation account. AS 46.04.010. It would then be 
subject to legislative appropriation. AS 46.08.020(a)(2) and (b) require that money 
recovered "or otherwise received" from persons responsible for the containment and 
cleanup of oil from a specific site shall be deposited in the general fund and credited 
to the oil and hazardous substance release mitigation account." The legislature may 
then appropriate the money to the release response fund. Failure to place money 
received from Exxon in the general fund would violate AS 46.08.020(b).

III. Settlement Providing for Services or Property.

Because McAlpine construes the appropriation power to apply broadly to all 
"assets" of the state, and because the prohibition against dedicated funds applies to 
any "source of revenue," the above discussion should apply to services and property 
that might be given to the state in the settlement. Any property received would be 
the result of exchanging one state asset (the claim against Exxon) for another (the 
property). However, in applying the doctrine that the legislature alone has the power 
to allocate state assets, the question arises as to whether this means (1) the governor 
can agree to accept 10 bulldozers and the legislature has to allocate them to a 
particular program, or (2) the governor cannot agree to accept services or property 
in settling a state claim because that involves the allocation of resources. I have not 
been able to find any case law on this subject, but believe that interpretation (2) is 
more consistent with the separation of powers doctrine because the first
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interpretation would allow the executive, without authority from the legislature, to 
determine how state resources are to be allocated.

It is possible that the court might uphold the donation of services or property 
to a department and for a specified purpose if the legislature has already authorized 
the department to accept services or property for that particular purpose. In this 
situation, the legislature would at least have authorized both the receipt of the 
property from private parties and its use for particular purposes. However, even this 
approach does not give the legislature the power to allocate a state asset (namely the 
proceeds of a legal claim) to competing programs and might therefore be unconstitu­
tional. Examples of statutes authorizing the receipt of property from private persons 
are AS 16.05.050(2) (fish and game); AS 19.22.020(roads);AS 41.21.020(3) (recreation 
and park lands); and AS 42.40.250(7)(railroad).

If the settlement purports to accept property on behalf of the state and there 
is no statutory authority for the acceptance of that property for that purpose, the 
purported acceptance would be invalid because the state’s power over its property 
is vested in the legislature. Wolverine Sign Works v. State Hwv. Com’n. 218 N.W.2d 
863 (Mich. Ct. App. 1974)(Because statute did not authorize commission to acquire 
restrictive covenants, the covenants acquired were void); 81A C.J.S. States, sec. 145. 
AS 38.05.035(a)(12) makes the director of the division of lands the "certifying agent" 
for securing land available to the state, but I do not read this as granting the director 
the authority to accept all land for whatever purposes; rather it appears to give the 
director the authority to handle the mechanics of the transaction when the state’s 
acceptance of land is otherwise provided for. See State v. Thomson. 449 P.2d 656 
(N.M.1969)(Failure of governor to obtain deed did not nullify transfer of land to the 
state because the title vested by act of the legislature, and the governor’s role was just 
to formalize the record of title).

Finally, even if a settlement purporting to give the state property or services 
to be used for a particular project were found to be constitutional (which I doubt), 
the state project would have to be authorized by the legislature and a project (state 
or private) would still be subject to regulatory restrictions (labor and environmental 
laws for instance). See South Carolina State Hwv. v. Butterfield. 58 S.E.2d 737 (S. 
Car. 1950)(Attomey General’s statement that highway department would "take care" 
of septic tank in right of way did not bind highway department’s actions.)

Aside from the considerations discussed above, if the settlement entered into 
is manifestly unfair to the interests of the state, the Governor may be found to have 
failed in his constitutional duty under Art. Ill, sec. 16 to 'be responsible for the 
faithful execution of the laws."
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J V I a s k a  j f e e  j lC e g t s k iu r e

y&owt of 'jifopvtzmiixii'otz
H o u s e  Ju d ic ia ry  C o m m itte e  

Chairman Dave Donley
F e b r u a r y  19, 1 9 9 1

P. O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990 
(907)465-4712

T h e  H o n o r a b l e  C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
P.O. B o x  K
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  A t t o r n e y  G e n e r a l  Cole:

I a m  w r i t i n g  t o  c o n f i r m  y o u r  a p p e a r a n c e  b e f o r e  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  on  F e b r u a r y  22, 1991 at  1:30 p .m., a n d  at t h a t  t i m e  will 
p r o v i d e  t h e  c o m m i t t e e  w i t h  a w r i t t e n  o p i n i o n  a d d r e s s i n g  the 
f o l l o w i n g  q u e s t i o n s :

1. M a y  t h e  g o v e r n o r  s e t t l e  t h e  s t a t e ' s  c l a i m s  a g a i n s t  E x x o n
a n d  i t s  s u b s i d i a r i e s  a r i s i n g  f r o m  the E x x o n  V a l d e z  o i l  s p i l l  u n d e r
t e r m s  t h a t  r e q u i r e  t h e  d e f e n d a n t s  t o  g i v e  t h e  s t a t e  m o n e y  d e d i c a t e d  
t o  a p a r t i c u l a r  p u r p o s e ,  o r  t o  p r o v i d e  s p e c i f i e d  s e r v i c e s  or 

p r o p e r t y ?

2. M a y  t h e  g o v e r n o r  s e t t l e  t h e  s t a t e ' s  c l a i m s  a g a i n s t  E x x o n
a n d  i t s  s u b s i d i a r i e s  a r i s i n g  from t h e  E x x o n  V a l d e z  o i l  s p i l l  u n d e r
t e r m s  t h a t  d o  n o t  i n v o l v e  d e p o s i t  of  t h e  m o n e y  in t h e  s t a t e  g e n e r a l  
fund, a n d  w o u l d  s u c h  t e r m s  v i o l a t e  A S  4 6 . 0 8 . 0 2 0 ?

I n  a d d i t i o n ,  t h e  c o m m i t t e e  w o u l d  a p p r e c i a t e  y o u r  c o m m e n t s  o n  the 
a t t a c h e d  w o r k  d r a f t  o f  l e g i s l a t i o n  p r o p o s e d  b y  R e p r e s e n t a t i v e  
G r u e n b e r g .  F o r  y o u r  i n f o r m a t i o n ,  a c o p y  o f  t h e  d r a f t  l e g i s l a t i o n  
a n d  a c o p y  o f  a r e l e v a n t  l e g a l  o p i n i o n  f r o m  o u r  l e g i s l a t i v e  c o u n s e l  
a r e  a t t a c h e d .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o o p e r a t i o n .

V e r y  t r u l y  you r s ,

D D s l h o



ia t e  l e g i s l a t u r e

House of ^Representatilies p.o.boxv
H o u s e  Ju d ic ia ry  C o m m itte e  , unct a. A t e b  W81I

Chairman Dave Donley (907)465-4990

F e b r u a r y  21, 1 9 9 1 (907) 465-4712

T h e  H o n o r a b l e  C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
P.O. B o x  K
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  A t t o r n e y  G e n e r a l  C o le:

A t  y o u r  r e q u e s t ,  a n d  a s  a c o u r t e s y  to you, t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  h a s  a g r e e d  t o  p u t  o f f  y o u r  a p p e a r a n c e  b e f o r e  t h e  
c o m m i t t e e  t h a t  w a s  p r e v i o u s l y  s c h e d u l e d  f o r  F e b r u a r y  22, 1991. 
Y o u r  a p p e a r a n c e  h a s  b e e n  r e s c h e d u l e d  to 1 : 3 0  p.m. o n  F e b r u a r y  27, 
1991. A t  t h a t  t i me, w e  l o o k  f o r w a r d  to  r e c e i v i n g  t h e  i n f o r m a t i o n  
r e q u e s t e d  in m y  l e t t e r  t o  y o u  of F e b r u a r y  19, 1 9 9 1  ( c o p y  a t t a c h e d ) .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n t i n u i n g  c o o p e r a t i o n .

V e r y  t r u l y  y o u r s ,

D D : l h o



COMMITTEE ON INTERIOR AND INSULAR AFFAIRS 
U.S. HOUSE OF REPRESENTATIVES 

WASHINGTON, DC 20515

February 20, 1991

The Honorable Walter Hickel 

Governor of the State of Alaska 

Suite Capitol 

P.O. Box A
Juneau, Alaska 99811-0101 

Dear Governor Hickel:

Last year Congress passed landmark oil spill legislation. With the President’s signature on August 

18,1990, a 15-year deadlock over the issue of state law preemption was resolved, and comprehensive, badly 

needed reforms were enacted into law ("Oil Pollution Act of 1990," P.L 101-380).

The catalyst for the oil spill legislation was the Exxon Valdez disaster in Alaska. Compounded by 

a woefully inadequate cleanup response by Alyeska, the Exxon Valdez spill cast serious doubt on the 

reliability of the Trans-Alaska Pipeline System ("TAPS") for transporting oil in a safe and environmentally 

sound manner.

In the Oil Pollution Act, Congress sought to assure increased government oversight and 

operational improvements in the delivery system Tor Alaska oil by establishing a Presidential Task Force 

on the Trans-Alaska Pipeline System. As set forth in Title VIII, the Task Force is to conduct a 

comprehensive audit and report to Congress on what structural and operational improvements are 

necessary to T A P S  in order to prevent oil spills and other damage to the environment and public health.

In recognition of the important State role in regulating TAPS, the Presidential Task Force 

includes three members nominated by the Governor of Alaska.

As the principal congressional author of the Presidential Task Force on TAPS, I a m  dismayed that 

the Bush Administration and the State of Alaska have failed to cany out the mandate of the law.

The need for the Presidential Task Force on T A P S  is clear. For example, in March 1990, the 

General Accounting Office testified at a hearing that I chaired on T A P S  that:

"The pipeline has not received the systematic, comprehensive oversight needed to ensure

compliance with operational safety, emergency response, and environmental problems.*

At that same hearing, the State of Alaska cited serious pipeline corrosion problems and 

inadequate technology to control air (vapor recovery system) and water (ballast water treatment system) 

pollution. The Department of Environmental Conservation’s testimony pointed out Alyeska’s habit of 

spending money on lawyers to fight environmental enforcement rather than installing pollution control 
technology:

"Alyeska promised in the lease covenants to stay abreast of technology developments and
to continually upgrade equipment In our view, however, tne difference between what was

promised and what was delivered was substantial."

The most timely example of why a comprehensive audit of T A P S  is critical is the 

acknowledgement by Exxon that wastes from Its California operations have been transferred in tanker
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ballast water for disposal at the T A P S  terminal facilities in Valdez. This practice raises serious concerns 

both about the extent of pollution in Prince William Sound caused by T A P S  operations and about the oil 

industry’s commitment to protect the Alaskan environment.

The oil industry assured Congress that the Trans-Alaska Pipeline System would be state-of-the-art 

arid that the environmental impacts would be minimal when pipeline construction was authorized in 1973. 

Repeatedly, I hsve heard similar promises about the oil industry’s plans for developing the coastal plain of 

the Arctic National Wildlife Refuge.

The State of Alaska has a vital role in assuring that the oil industty lives up lo its promises. I led 

the fight in Congress to protect the rights of states to enact tougher oil spill laws than the Federal 

government. Yet recent reports that your Administration canceled oil spill regulations intended to 

implement state laws passed after Exxon Valdez-after giving Alyeska a "sneak preview’-are deeply 

troubling to me.

Governor, the integrity of the Trans-Alaska Pipeline System, and the State of Alaska’s 

commitment to environmental protection, will be an important part of the congressional deliberations on 

A N W R  and the other Alaska oil and gas development issues.

GEORGE MEt/LER 
Vice Chairman

cc The Honorable Ben Grussendorf 

Speaker of the House

The Honorable Richard Eliason 

President of the Senate
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c o n t a c t *  S a m  F o r t i e r  (907) 2 7 7 - 4 2 2 3  

M a n  c h a r a e y  (312) 8 0 3 - J 5 6 6

K M  I Y E  P E O P L E S  D E R A I L  E X X O N - G O V E R N M E N T  S E T T L E M E N T  T A L K S  

- F E D E R A L  J U D G E  G R A N T S  10 D A Y  T E M P O R A R Y  R E S T R A I N I N G  O R D E R -

W a s h i n g t o n ,  D C  —  J u d g e  S t a n l e y  S p o r k i n  o f  F e d e r a l  D i s t r i c t  C o u r t  

in W a s h i n g t o n , D C  t o d a y  g r a n t e d  a  10 d a y  T e m p o r a r y  R e s t r a i n i n g  

O r d e r  b l o c k i n g  t h e  c o m p l e t i o n  o f  a n y  s e t t l e m e n t  b e t w e e n  E x x o n ,

T h e  s t a t e  o f  A l a s k a  a n d  t h e  F e d e r a l  G o v e r n m e n t  o n  c l a i m s  a r i s i n g  

f r o m  t h e  1 9 8 9  s p i l l  o f  t h e  E x x o n _ v a l d e ^

T h i s  1 0 d a y  T R O  i s  e f f e c t i v e  i m m e d i a t e l y  p e n d i n g  t h e  r e s u l t s  o f  a 

h e a r i n g  b e f o r e  J u d g e  S p o r k i n  t o  b e  h e l d  o n  M o n d a y ,  M a r c h  n t h  a t  

1 0 : 0 0  am.

O n  W e d n e s d a y ,  M a r c h  6th, t h r e e  N a t i v e  C o r p o r a t i o n s  a n d  o t h e r  

p a r t i e s  f r o m  P r i n c e  W i l l i a m  S o u n d  a n d  L o w e r  C o o k  I n l e t  f i l e d  a n  

i n j u n c t i o n  a g a i n s t  s t a t e  a n d  f e d e r a l  o f f i c i a l s  i n v o l v e d  in t h e  

E x x o n  s e t t l e m e n t  t a l k s .  T h e  N a t i v e  C o r p o r a t i o n s  a r e  s e e k i n g  a 

p e r m a n e n t  i n j u n c t i o n  t h a t  w o u l d  h a l t  f u r t h e r  n e g o t i a t i o n s  o n  o r  

i m p l e m e n t a t i o n  o f  t h e  s e t t l e m e n t  a g r e e m e n t .

— M O R E —
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"Today, w e  h a v e  t a k e n  t h e  f i r s t  s t e p  i n  a s s u r i n g  t h a t  N a t i v e  

i n t e r e s t s  w i l l  b e  p r o t e c t e d  i n  a n y  s e t t l e m e n t , " s a i d  C h a r l e s  

T o t e m o f f , P r e s i d e n t  o f  C h e n e g a  c o r p o r a t i o n #  " O u r  i n t e n t i o n  is to 

b e  f u l l y  i n v o l v e d  i n  t h e s e  s e t t l e m e n t  t a l k s  b e c a u s e  a n y  

s e t t l e m e n t  c o n c e r n s  t h e  f u t u r e  o f  o u r  l a n d  a n d  l i v e l i h o o d # ' 1 /

T h e  N a t i v e  C o r p o r a t i o n s  e r e  s e e k i n g  t h r e e  r e m e d i e s  t h r o u g h  t h e i r  

legal a c t i o n :

(1) t o  r e s t r a i n  o f f i c i a l s  f r o m  s i g n i n g  o r  i m p l e m e n t i n g  a 

s e t t l e m e n t  a g r e e m e n t  w i t h  r e s p e c t  t o  t h e i r  " s e l e c t e d "  l a n d s  

a n d  a n y  p r o c e e d s  f r o m  t h i s  l a n d ;

(2) t o  s e g r e g a t e  a n y  p a y m e n t s  f o r  d a m a g e s  t o  t h e s e  

" s e l e c t e d” l a n d s  i n  a n  i n t e r e s t - b e a r i n g  a c c o u n t j

(3) t o  h a l t  f u r t h e r  n e g o t i a t i o n s  u n t i l  t h e  N a t i v e  

c o r p o r a t i o n s  a r e  f u l l y  i n v o l v e d ,

T h e  C h e n e g a ,  P o r t  G r a h a m  e n d  E n g l i s h  B a y  c o r p o r a t i o n s  c l a i m  t h a t  

t h e  p r o p o s e d  s e t t l e m e n t  c o u l d  w e a k e n  t h e  N a t i v e  c l a i m s  f o r  

d a m a g e s .  T h i s  w o u l d  v i o l a t e  f e d e r a l  l a w s  a n d  r e g u l a t i o n s  b e c a u s e  

t h o u s a n d s  o f  a c r e s  o f  f e d e r a l  l a n d s ,  p a r t i c u l a r l y  i n  t h e  K e n a i  

F j o r d s  a n d  c h u g a c h  N a t i o n a l  F o r e s t ,  h a s  b e e n  " s e l e c t e d "  f o r  

o w n e r s h i p  b y  N a t i v e  C o r p o r a t i o n s  u n d e r  t h e  A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  A c t  ( A N SCA) #

— MORE—
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U n d e r  a n s c a , t h e  f e d e r a l  g o v e r n m e n t  i s  r e q u i r e d  t o  o b t a i n  a n d  

c o n s i d e r  t h e  v i e w s  o f  N a t i v e  C o r p o r a t i o n s  p r i o r  t o  m a k i n g  a n y  

c o n t r a c t u a l  a g r e e m e n t s  o n  " s e l e c t e d "  l a n d s ,  " s e l e c t i o n "  is t h e  

f i r s t  s t e p  i n  t a k i n g  o w n e r s h i p  o f  l a n d s  b y  t h e  N a t i v e  

C o r p o r a t i o n s ,

s a i l  E v a n o f f ,  a n o t h e r  C h e n e g a  l e a d e r ,  said t h a t  " t h e  10 d a y  T R O  

is a r e a l  v i c t o r y  f o r  o u r  p e o p l e ,  i t  p u t s  E x x o n  a n d  t h a  

g o v e r n m e n t  o n  n o t i c e  t h a t  t h e r e  c a n  b e  n o  s e t t l e m e n t  w i t h o u t  

N a t i v e  p a r t i c i p a t i o n .  S o m e  o f  o u r  l a n d  i s  s t i l l  c o v e r e d  w i t h  oil 

t w o  y e a r s  a f t e r  t h e  s p i l l .  T h e r e  a r e  n o  s e a l ;  n o  o t t e r .  W e  

c a n ' t  h u n t  o r  f i s h  a s  w e  u s e d  t o ,  E x x o n  m u s t  t r e a t  u s  f a i rly. 

T h e y  c a n ' t  h i d e  b e h i n d  a  d e a l  w i t h  t h e  g o v e r n m e n t .

* * * * *
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I ma k e  the f o l l o w i n g  c o m m e n t s  as a v e r y  c o n c e r n e d ,  t r o u b l e d  
a n d  a n g r y  A l a s k a n .

I wish to m a k e  m y  s u p p o r t  known r e g a r d i n g  f u n d i n g  for
c o n t i n u e d  Oil S p i l l  L i t i g a t i o n .  I t h ink it is i m p e r a t i v e  
th a t  we s e n d  a c l e a r  m e s s a g e  to t h e  Oil C o m p a n i e s  t h a t  we 
are d e t e r m i n e d  to d o  w h a t e v e r  we h a v e  to, a n d  s p e n d  w h a t e v e r  
we have to to s e c u r e  a  f a i r  and just s e t t l e m e n t  for t h e
d a m a g e  they have d o n e  to o u r  lands.

I must tell you h o w e v e r ,  m y  o v e r r i d i n g  c o n c e r n  at t h i s  p o i n t  
in time c o n c e r n s  t h e  c u r r e n t  n e g o t i a t i o n s  for an o u t - o f -
c ourt s e t t l e m e n t  b e i n g  p u r s u e d  by Mr. H i c k l e .

M a k e  no m i s t a k e  a b o u t  it, the p e o p l e  of A l a s k a  h a v e  a
c e r t i f i a b l e  e g o  m a n i a c  g o v e r n o r  w h o  is p l a y i n g  a f a s t  a n d  
loose game of m o n o p o l y  w i t h  E x x o n  o n  a s e t t l e m e n t .  If he is 
not s t o p p e d  now all A l a s k a n s  c o n c e r n e d  wi t h  a fair a n d  just 
s e t t l e m e n t  a r e  g o i n g  to f i n d  t h e m s e l v e s  not a b l e  t o p a s s  go 
or c o l l e c t  2 0 0  d o l l a r s ,  a n d  E x x o n  is g o i n g  t o  own B o a r d w a l k  
a n d  Park P l a c e .  W h a t  we  h a v e  here is a n o t h e r  H a u l  R o a d  
f i a s c o  in the m a k i n g .  I a m  c o n v i n c e d  t h i s  g o v e r n o r  is 
p r e p a r e d  t o  s e l l  t h e  s t a t e  s h o r t  for his o w n  e g o  
g r a t i f i c a t i o n  at r e a c h i n g  a s e t t l e m e n t .  The l e g i s l a t u r e  
s h o u l d  act i m m e d i a t e l y  to p a s s  l e g i s l a t i o n  t h a t  will r e q u i r e  
any out of c o u r t  s e t t l e m e n t  b e  a p p r o v e d  by t h e  l e g i s l a t u r e .  
The G o v e r n o r s  a t t i t u d e  of "I a l o n e  w i l l  m a k e  the_ 
d e t e r m i n a t i o n  o f  w h a t  is a  fa i r  s e t t l e m e n t ,  a n d  the p e o p l e
n f  A l s c k a  a n d  t h e i r  l o g i o l a t i v o  r o p r e o o n t e t r v o . o  w i - 4 . 1  h  -z>cn-
a b o u t  it w h e n  it is a d o n e  d e a l "  is i n s u l t i n g  b e y o n d  b e l i e f .

In c l o s i n g  I w o u l d  s a y  t h i s  to you, a n d  t h e  rest of t h e  
l e g i s l a t u r e ,  you as  a b o d y  a r e  the o n l y  o n e s  that c a n  p u t  a 
s t o p  to this e x e r c i s e  in e g o  m a n i a  a n d  s e c r e t  a g e n d a s  b y  our 
g o v e r n o r .  Y o u  not o n l y  h a v e  the r i g h t ,  y o u  have the d u t y  
and r e s p o n s i b i l i t y  to p r o t e c t  the i n t e r e s t s  of A l a s k a  a n d
its people. I u r g e  y o u  t o  p a s s  this l e g i s l a t i o n  s w i f t l y  a n d
d e c i s i v e l y ,  b e c a u s e  a s  y o u  know, t h i s  s e c r e t  d e a l .is b e i n g  
m a d e  as we s p e a k .  A c t  a n d  y o u  will g a i n  t h e  r e s p e c t  a n d  
a p p r e c i a t i o n  o f  t h e  p e o p l e  o f ' A l a s k a .  V a c i l l a t e  u n til it is
t o o  late a n d  you w i l l  g a i n  t h e i r  c o n t e m p t .

U ) A & > u * , n ±  m * 7
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J a m e s  L .  B a l d w i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G o v e r n m e n t a l  A f f a i r s

T h i s  r e s p o n d s  t o  y o u r  l e t t e r  o f  F e b r u a r y  1 9 ,  1 9 9 1  i n

w h i c h  y o u  a s k e d  t w o  q u e s t i o n s  c o n c e r n i n g  a  p o s s i b l e  s e t t l e m e n t  o f

c l a i m s  a r i s i n g  o u t  o f  t h e  o i l  s p i l l  c a u s e d  b y  t h e  g r o u n d i n g  o f  t h e

E x x o n  V a l d e z .  Y o u  a l s o  r e q u e s t e d  o u r  c o m m e n t s  o n  a  d r a f t  b i l l  t h a t

p u r p o r t s  t o  r e q u i r e  r e v i e w  a n d  a p p r o v a l  o f  a n  o u t - o f - c o u r t

s e t t l e m e n t  o f  t h e  s t a t e ' s  c l a i m  a g a i n s t  t h e  p a r t i e s  r e s p o n s i b l e  f o r

t h e  o i l  s p i l l .

B o t h  o f  y o u r  q u e s t i o n s  c o n c e r n  t h e  a t t o r n e y  g e n e r a l ' s  

p o w e r  t o  s e t t l e  a  l a w s u i t .  S t a t e  l a w  a u t h o r i z e s  t h e  a t t o r n e y  

g e n e r a l  t o  p e r f o r m  d u t i e s  " w h i c h  u s u a l l y  p e r t a i n  t o  t h e  o f f i c e  o f  

a t t o r n e y  g e n e r a l  i n  a  s t a t e . "  A S  4 4 . 2 3 . 0 2 0 ( b ) ( 7 ) .  T h e  a t t o r n e y  

g e n e r a l ' s  s e t t l e m e n t  p o w e r s  a r e  a  n e c e s s a r y  e l e m e n t  o f  h i s  

r e c o g n i z e d  c o m m o n  l a w  p o w e r  t o  c o n t r o l  t h e  d i s p o s i t i o n  o f  c a s e s .  

I n  P u b l i c  D e f e n d e r  A g e n c y  v .  S u p e r i o r  C o u r t , 5 3 4  P . 2 d  9 4 7  t h e  

A l a s k a  S u p r e m e  C o u r t  s t a t e d :

U n d e r  t h e  c o m m o n  l a w ,  a n  a t t o r n e y  g e n e r a l  i s  
e m p o w e r e d  t o  b r i n g  a n y  a c t i o n  w h i c h  h e  t h i n k s  
n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t ,  a n d  h e  
p o s s e s s e s  t h e  c o r o l l a r y  p o w e r  t o  m a k e  a n y  
d i s p o s i t i o n  o f  t h e  s t a t e ' s  l i t i g a t i o n  w h i c h  h e
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thinks best.

534 P . 2 d  at 950 (citation o m i t t e d )  ( e m p h a s i s  added) ;a c c o r d  I s l a n d -  

G e n t r v  J o i n t  Venture v. S t a t e . 5 5 4  P 2 d  761 (Haw. 1976) .

The questions y o u  a s k e d  a p p e a r  to e x p r e s s  a c o n c e r n  t h a t  

A S  4 6 . 0 8 , 0 2 0  m a y  abrogate, o r  l i m i t ,  t h e  a t t o r n e y  g e n e r a l ' s  c o m m o n  

l a w  p o w e r s  to settle o i l  s p i l l  claims. W e  b e l i e v e  t h a t  

A S  4 6 . 0 8 . 0 2 0  does not l i m i t  t h e  a t t o r n e y  g e n e r a l ' s  s e t t l e m e n t  

p o w e r s .  The attorney g e n e r a l  h a s  t h e  d i s c r e t i o n  to s e t t l e  s t a t e  

c l a i m s  u s i n g  remedies a v a i l a b l e  u n d e r  t h e  F e d e r a l  C lean W a t e r  A c t  

(33 U.S.C. 1321). His a c t i o n s  a r e  r e v i e w a b l e  by a c o u r t  b u t  w o u l d  

b e  s u b j e c t  to a d e f e r e n t i a l  s t a n d a r d  of review.

To briefly a n s w e r  y o u r  q u e s t i o n s ,  f e d e r a l  law r e q u i r e s  

r e c o v e r i e s  to be d e d i c a t e d  f o r  r e s t o r a t i o n  and r e p l a c e m e n t  of 

n a t u r a l  resources. W e  b e l i e v e  t h a t  a s e t t l e m e n t  a g r e e m e n t  

d e d i c a t i n g  settlement p r o c e e d s  c a n  b e  m a d e  c o n s i s t e n t  w i t h  t h e  

d e d i c a t e d  fund p r o h i b i t i o n  c o n t a i n e d  in t h e  A l a s k a  C o n s t i t u t i o n .  

T h i s  c a n  occur b e c ause t h e  c o n s t i t u t i o n  a l l o w s  f e d e r a l l y  r e q u i r e d  

d e d i c a t i o n s  to  be i m p l e m e n t e d .  A l a s k a  Const, art. IX, sec. 7.

Our reasoning is s e t  o u t  in t h e  f o l l o w i n g  a n s w e r s  t o  y o u r  

q u e s t i o n s .  W e  will r e s p o n d  t o  y o u r  q u e s t i o n s  in  t h e  o r d e r  i n  w h i c h  

t h e y  w e r e  asked.



1) H a y  the governor s e t t l e  t h e  state's claims against 

Exxon and its subsidiaries arising f r o m  t h e  Exxon Valdez oil spill 

under terms that require the d e f e n d a n t ' s  t o  give the state mo ne y 

de di cated to a particular purpose, o r  t o  p r o v i d e  specified services 

or property?

The state's claim was a s s e r t e d  to r e co ve r  for natural 

r esource damages, including the c o s t  of the restoration and 

r ep lacement of natural resources h a r m e d  b y  the Exxon Valdez oil 

spill. The federal government al s o a s s e r t s  that it is the. steward . 

of resources harmed by the spill a n d  is al so  entitled to a 

recovery. Depending on the damage t h e o r y  asserted, the state and 

federal government each have an u n d i v i d e d  interest in harmed 

resources. Federal law provides t h a t  t he state and federal 

governments should act jointly in a d m i n i s t e r i n g  damages recovered 

by either sovereign for such r e s o u r c e s .  40 C F R  300.615. Any 

r ecovery under this damage theor y is b e i n g  considered, for the 

purposes of this case, as money b e l o n g i n g  j o i n t l y  to the federal 

and state governments. As a c o n s e q u e n c e ,  the governments acting 

t ogether intend to establish a j o i n t  t r u s t  u n d e r  the Clean Water 

Act (33 U.S.C. 1321) to prosecute and, if d e t e r m i n e d  to be in the 

p ub li c interest, serve as a device f o r  s e t t l e m e n t  of the claims.

H o n o r a b l e  D a v e  D o n l e y ,  C h a i r m a n  F e b r u a r y  2 7 ,  1 9 9 1
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T h e  C l e a n  W a t e r  A c t  p r o v i d e s  f o r  d i s p o s i t i o n  b y  s t a t e  a n d



fede r a l  natural r e s o u r c e  t r u s t e e s  of t h e  p r o c e e d s  of any 

settlement. The Act e x p r e s s l y  p r o v ides:

"Sums r e c o v e r e d  [by t h e  t r u s t e e s ]  s h a l l  be u s e d  .
. [for r e s t o r a t i o n  and r e s o u r c e  a c q u i s i t i o n ]  b y  

the a p p r o p r i a t e  a g e n c i e s  of t h e  f e d e r a l  g o v e r n m e n t ,  
or the state g o v e r n m e n t . "

33 U.S.C. 1321(f)(5). T h e  A c t  is f u r t h e r  i m p l e m e n t e d  b y  f e d e r a l

regulations. These r e g u l a t i o n s  a u t h o r i z e  t h e  d e p o s i t  of r e c o v e r i e s

in separate accounts w i t h i n  t h e  s t a t e  t r e a s u r y  or in i n t e r e s t

b e a r i n g  accounts e s t a b l i s h e d  o u t s i d e  t h e  s t a t e  t r e a s u r y .

43 C.F.R. 11.92. B a s e d  on  t h i s  s t a t u t o r y  a n d  r e g u l a t o r y  f r a m e w o r k ,

w e  conclude, that the C l e a n  W a t e r  A c t  r e q u i r e s  t h e  d e d i c a t i o n  of

settlement proceeds as a c o n d i t i o n  of p a r t i c i p a t i o n  in a j o i n t

enforcement effort. W e  c o n s i d e r  a j o i n t  e n f o r c e m e n t  e f f o r t

effective and p r o p e r  in t h i s  case.

T h e  federal r e s t r i c t i o n s  e i t h e r  t a k e  the f o r m  of a 

de d ication imposed by f e d e r a l  law as a  c o n d i t i o n  of e x e r c i s i n g  

joint enforcement p o w e r s  u n d e r  the C l e a n  W a t e r  A c t  o r  a p u b l i c  

trust authorized u n d e r  t h a t  Act. In b o t h  c a s e s ,  the m o n e y  m a y  be 

received and e x p e n d e d  u n d e r  a n  e x c e p t i o n  t o  t h e  d e d i c a t e d  fund 

restriction imposed b y  art. IX, sec. 7 o f  t h e  A l a s k a  C o n s t i t u t i o n .  

Section 7 p rovides in r e l e v a n t  part:
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T h e  p r o c e e d s  o f  a n y  [ s t a t e  r e v e n u e ]  s h a l l  n o t  b e
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dedicated to a n y  s p e c i a l  p u r p o s e ,  e x c e p t  . . . w h e n  
required by t h e  f e d e r a l  g o v e r n m e n t  for s t a t e  
participation in  f e d e r a l  p r o g r a m s .

A f t e r  a thorough a n a l y s i s  o f  t h e  h i s t o r y  of t h e  d e d i c a t e d  fu n d

p r o h i b i t i o n ,  this office o p i n e d  t h a t  t r u s t  r e c e i p t s  a r e  e x e m p t  f r o m

th e  d e d i c a t i o n  fund p r o h i b i t i o n  b y  i m p l i c a t i o n .  1982 Op. A t t ' y

Gen. No. 13 (November 30; A . G .  f i l e  No. 3 6 6 - 6 4 9 - 8 0 ) .  A  r e a d i n g  of

t h e  cons t i t u t i o n a l  h i s t o r y  a l s o  m a k e s  it q u i t e  l i k e l y  t h a t  t h e

f r a m e r s  did not intend t o  p r o h i b i t  t h e  d e d i c a t i o n  o f  c e r t a i n

n o n - t a x  or license r e l a t e d  r e v e n u e s ,  s u c h  as l i t i g a t i o n  p r o c e e d s .

Strong legal a r g u m e n t s  c a n  be m a d e  in s u p p o r t  of  t h e  

v a l i d i t y  of a s e t t l e m e n t  a g r e e m e n t  t h a t  p u r p o r t s  to r e q u i r e  the 

d e d i c a t i o n  of joint t r u s t  r e c e i p t s  f o r  r e s t o r a t i o n  a n d  r e p l a c e m e n t  

of n a t u r a l  resources h a r m e d  b y  a n  o i l  spill.

2) May the g o v e r n o r  s e t t l e  the s t a t e ' s  c l a i m s  a g a i n s t  

E x x o n  and its s u b s i d i a r i e s  a r i s i n g  f r o m  t h e  E x x o n  V a l d e z  o i l  s p i l l  

u n d e r  terms that do n o t  i n v o l v e  d e p o s i t  o f  t h e  m o n e y  i n  t h e  s t a t e  

g e n e r a l  fund, and w o u l d  s u c h  t e r m s  v i o l a t e  AS 4 6 . 0 8 . 0 2 0 . ?

In our opinion, t h e  p r o v i s i o n s  of A S  4 6 . 0 8 . 0 2 0  d o  n o t  

i m p a i r  the governor's a b i l i t y  t o  s e t t l e  c l a i m s  u n d e r  t h e  C l e a n  

W a t e r  Act. As d i s c u s s e d  a b o v e ,  t h e  C l e a n  W a t e r  A c t  r e q u i r e s  t h a t  

t h e  proceeds be d e d i c a t e d  f o r  t h e  p u r p o s e  of  r e s t o r a t i o n .  T h e



c u s t o d i a n  holds them i n  t r u s t .  T h e s e  f e d e r a l l y  i m p o s e d  

re s t r i c t i o n s  on use a p p e a r  t o  c o n f l i c t  w i t h  AS 4 6 . 0 8 . 0 2 0 ( b )  w h i c h  

provides:

Mo ney rec e i v e d  b y  t h e  s t a t e  . . . s h a l l  b e
deposited in t h e  g e n e r a l  fu n d  and c r e d i t e d  t o  a 
special a c c o u n t  c a l l e d  t h e  "oil and h a z a r d o u s  
substance r e l e a s e  m i t i g a t i o n  a c c o u n t . "  T h e  
legislature m a y  a n n u a l l y  a p p r o p r i a t e  to t h e  f u n d  
from this a c c o u n t  a s u m  e q u a l  t o  t h e  a m o u n t  
received . . . d u r i n g  t h e  c a l e n d a r  y e a r  p r e c e d i n g  
the legislative s e s s i o n  in w h i c h  the a p p r o p r i a t i o n s  
are to be made.

(Emphasis a d d e d ) . The f o r e g o i n g  p r o v i s i o n  is a p a r t  o f  a c h a p t e r  

of statutes that provide f o r  f i n a n c i n g  "the e x p e n s e s  i n c u r r e d  by 

the Department of E n v i r o n m e n t a l  C o n s e r v a t i o n  in t h e  p r o t e c t i o n  of 

th e  environment of the s t a t e  f r o m  t h e  r e l e a s e  of oil o r  h a z a r d o u s  

substances." AS 46.08.005. T h e  t e x t  of A S  4 6 . 0 8 . 0 2 0  p l a i n l y  d o e s  

n o t  dedicate amounts for t h e  p u r p o s e  of r e s t o r a t i o n  a n d  r e p l a c e m e n t  

of natural resources. T o  t h e  c o n t r a r y ,  the l e g i s l a t u r e  h a s  t h e  

dis c r e t i o n  whether to a p p r o p r i a t e  m o n e y  for a f e d e r a l l y  r e q u i r e d  

purpose. T h e  implication i s  p l a i n l y  p r e s e n t  t h a t  t h e  l e g i s l a t u r e  

c o u l d  appropriate the s e t t l e m e n t  p r o c e e d s  for a n o t h e r  p u r p o s e .  In 

t h e  case of a true d e d i c a t i o n ,  t h e  l e g i s l a t u r e  h a s  n o  d i s c r e t i o n  

concerning the a s s i g n m e n t  o f  p u r p o s e  for a n  e x p e n d i t u r e .  T h e  

n a t u r e  and effect of a d e d i c a t e d  f u n d  is a n a l y z e d  in a 1 9 8 2  f o r m a l  

o p i nion of the a t t o r n e y  g e n e r a l .  1982 O p  A t t ' y  G e n  No. 13 

(November 30; A.G. file N o .  3 6 6 - 6 4 9 - 8 0 )  .
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T h e r e  i s  a d d i t i o n a l  e v i d e n c e  t o  e x p l a i n  w h y  A S  4 6 . 0 8 . 0 2 0  

d o e s  n o t  a p p l y  t o  s e t t l e m e n t  p r o c e e d s  u n d e r  t h e  C l e a n  W a t e r  A c t .  

T h e  r e g u l a t i o n s  i m p l e m e n t i n g  t h e  C l e a n  W a t e r  A c t  r e q u i r e  t h e  

t r u s t e e  t o  e i t h e r  d e p o s i t  t h e  p r o c e e d s  i n  a  s e p a r a t e  a c c o u n t  w i t h i n  

t h e  s t a t e  t r e a s u r y  o r  i n  a n  i n t e r e s t  b e a r i n g  a c c o u n t  i f  m a i n t a i n e d  

o u t s i d e  t h e  s t a t e  t r e a s u r y .  4 3  C . F . R .  1 1 . 9 2 ( a ) ( 2 ) .  I n  b o t h  

i n s t a n c e s ,  t h e  r e g u l a t i o n s  c o n t e m p l a t e  a  s e g r e g a t i o n  a n d  d e d i c a t i o n  

f o r  a  s p e c i f i c  p u r p o s e .  S e c t i o n  0 2 0 ( b )  w o u l d  r e q u i r e  t h e  g o v e r n o r  

t o  d e p o s i t  t h e  p r o c e e d s  i n  t h e  s t a t e  g e n e r a l  f u n d .

T h e  g e n e r a l  f u n d  i s  n o t  t h e  e q u i v a l e n t  o f  t h e  s t a t e  

t r e a s u r y .  A l l  p u b l i c  m o n e y  a n d  r e v e n u e  c o m i n g  i n t o  t h e  s t a t e

t r e a s u r y ,  n o t  s p e c i f i c a l l y  a u t h o r i z e d  b y  t h e  c o n s t i t u t i o n  o r  b y  

s t a t u t e  t o  b e  p l a c e d  i n  a  s e p a r a t e  f u n d ,  a n d  n o t  g i v e n  o r  p a i d  o v e r  

i n  t r u s t  f o r  a  p a r t i c u l a r  p u r p o s e ,  c o n s t i t u t e  t h e  g e n e r a l  f u n d  o f  

t h e  s t a t e .  N a v a i o  T r i b e  v .  A r i z o n a  D e o t .  o f  A d m i n .  5 2 8  P 2 d  6 2 3  

( A r i z .  1 9 7 5 ) .  S t a t e  v .  B a t e s . 1 8  S . E .  2 d  3 4 6 ,  3 5 1  ( S . C .  1 9 4 1 )  B d  

o f  E d  o f  W y o m in g  C o u n t y  v .  B d  o f  P u b l i c  W o r k s . 1 0 9  S . E .  2 d  5 5 1  ( W .  

V a .  1 9 5 9 ) .  H o w e v e r ,  a  r e q u i r e m e n t  t o  d e p o s i t  d e d i c a t e d  r e c e i p t s  i n  

t h e  g e n e r a l  f u n d  d o e s  n o t  c a u s e  t h e m  t o  l o s e  t h e i r  r e s t r i c t e d  

s t a t u s .  M u n i c i p a l i t y  o f  M e t r o p o l i t a n  S e a t t l e  v .  O ' B r i e n .

5 4 4  P . 2 d  7 2 9  ( W a s h . 1 9 7 6 ) .

W e  b e l i e v e  t h a t  i t  i s  r e a s o n a b l e  t o  i n t e r p r e t  s e c t i o n  0 2 0
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so it does n o t  c o n f l i c t  w i t h  f e d e r a l  law. I n  c o n s t r u i n g  this 

section, w e  m u s t  p r e s u m e  t h a t  t h e  l e g i s l a t u r e  w a s  a w a r e  of the 

r e m e d i e s  a f f o r d e d  by t h e  C l e a n  W a t e r  Ac t .  W i k  v. W i k . 681 P . 2d 336 

(Alaska 1984). T h e  s t a t u t o r y  d i r e c t i v e  t o  d e p o s i t  r e c o v e r i e s  set 

out in AS 4 6 . 0 8 . 0 2 0 ( b )  c a n  b e  i n t e r p r e t e d  t o  e x c l u d e  p r o c e e d s  that 

are d e d i c a t e d  o r  e n c u m b e r e d  by  t r u s t  o b l i g a t i o n s  i m p o s e d  b y  federal 

law.

By e x p r e s s  r e f e r e n c e ,  t h e  d e p o s i t  and a c c o u n t i n g

r e q u i r e m e n t s  ... a p p l y  _ o n l y  . t o  a m o u n t s   r e c e i v e d  u n der

AS 4 6 . 0 8 . 0 2 0 ( a ) ( 2 )  a n d  (3). S e c t i o n  0 2 0 ( a ) ( 2 )  c o v e r s

m o n e y  r e c o v e r e d  o r  o t h e r w i s e  r e c e i v e d  f r o m  p a r t i e s  
r e s p o n s i b l e  f o r  t h e  c o n t a i n m e n t  a n d  c l e a n u p  of oil 
or  a h a z a r d o u s  s u b s t a n c e  at  a s p e c i f i c  site.

It refers o n l y  t o  m o n e y  th a t  is r e c e i v e d  d i r e c t l y  from a

r e s p o n s i b l e  p a r t y ,  n o t  f r o m  a j o i n t  t r u s t  e n t i t y .

S e c t i o n  0 2 0 ( a ) ( 3 )  c o v e r s  " f i n e s ,  p e n a l t i e s ,  o r  d a m a g e s  

r e c o v e r e d  u n d e r  A S  4 6 . 0 8 . 0 0 5  - 4 6 . 0 8 . 0 8 0  o r  o t h e r  law." T a k e n  o u t  

of context, it a p p e a r s  t o  c o v e r  a b r o a d  s p e c t r u m  of damages. 

However, a c a r e f u l  r e a d i n g  of A S  4 6 . 0 8  d i s c l o s e s  t h a t  on l y  

rec o v e r i e s  t o  r e i m b u r s e  t h e  s tate for p r e v i o u s  e x p e n d i t u r e s  are 

addressed. T h e  r i g h t  t o  c l a i m  e s t a b l i s h e d  i n  AS  4 6 . 0 8 . 0 7 0  is 

d e s c r i b e d  a s  t h e  p o w e r  t o  s e e k  " r e i m b u r s e m e n t " .  W e  p r e s u m e  t h a t



d a m a g e s  r e c o v e r e d  u n d e r  " o t h e r  law" r e f e r s  t o  r e i m b u r s e m e n t  t y p e  

d a m a g e s  as well. S u c h  r e c o v e r i e s  s h o u l d  be d e p o s i t e d  in t h e  

g e n e r a l  fund.

A m o u n t s  a l l o c a t e d  b y  t h e  j o i n t  t r u s t e e s  f o r  s t a t e  

r e s t o r a t i o n  p r o j e c t s  w o u l d  be f r o m  a s o u r c e  d e s c r i b e d  in 

AS 4 6 . 08.020(a)(1). S e c t i o n  0 2 0 ( a ) ( 1 )  c o v e r s  "money r e c e i v e d  f r o m  

federal, state, o ther s o u r c e s ,  o r  f r o m  a p r i v a t e  d o n o r . "  T h a t  

p r o v i s i o n  describes m o n e y  r e c e i v e d  f r o m  a s o u r c e  o t h e r  t h a n  a 

r e s p o n s i b l e  party and a p p e a r s  to  i n c l u d e  f e d e r a l  or o t h e r  t r u s t  

r e c e i p t s  that do not r e p r e s e n t  a r e i m b u r s e m e n t  for p? 't 

expend i t u r e s .  The j o i n t  t r u s t  c o u l d  b e  c o n s i d e r e d  a g r a n t  of m o n e y  

t o  a state agency for r e s t o r a t i o n  p u r p o s e s .  A m o u n t s  f r o m  t h i s  

n o n s t a t e  source are not e x p r e s s l y  d i r e c t e d  b y  s e c t i o n  020(b) t o  t h e  

g e n e r a l  fund of t h e  s t a t e  'for p o s s i b l e  a p p r o p r i a t i o n  t o  t h e  

h a z a r d o u s  substance r e l e a s e  r e s p o n s e  fund, n o r  a r e  " j o i n t "  as 

o p p o s e d  t o  "state" r e c o v e r i e s .  T h i s  t r e a t m e n t  is c o n s i s t e n t  w i t h  

the s t a t u s  of trust r e c e i p t s  a n d  d e d i c a t e d  f u n d s  d i s c u s s e d  e a r l i e r  

in t h i s  memorandum.

i

In summary, w e  c o n c l u d e  t h a t  s e t t l e m e n t  r e c o v e r i e s  a r e  

not r e q u i r e d  to be d e p o s i t e d  in t h e  g e n e r a l  fund of t h e  state. T h e  

p r o v i s i o n s  of AS 4 6 . 0 8 . 0 2 0  c a n  b e  i n t e r p r e t e d  to a l l o w  f o r  t h e  

r e c e i p t  and e x p e n d i t u r e  o f  s e t t l e m e n t  p r o c e e d s  h e l d  in t r u s t  u n d e r
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the C l e a n  W a t e r  Act.

We next tu r n  t o  t h e  v a l i d i t y  of a s e p a r a t e  t r u s t  fund 

t h a t  m a y  be e s t a b l i s h e d  t o  i m p l e m e n t  a s e t t l e m e n t  u n d e r  t h e  C l e a n  

W a t e r  Act. A s  m e n t i o n e d  a b o v e ,  t h e  state and f e d e r a l  g o v e r n m e n t s  

m a y  a g r e e  to p r o c e e d  u n d e r  t h e  C l e a n  W a t e r  A c t  to c r e a t e  a joint 

t r u s t  t o  adm i n i s t e r  t h e  p r o c e e d s  of a settlement. T h e  s e t t l e m e n t  

a g r e e m e n t  m a y  p r e s c r i b e  t h e  e l e m e n t s  of t h i s  t r u s t  or t h e r e  m a y  be 

a s e p a r a t e  t r u s t  a g r e e m e n t  t h a t  d e s c r i b e s  in d e t a i l  t h e  p o w e r s  and 

d u t i e s  of the t r u s t e e s .  T h e  j o i n t  tr u s t e e s  w o u l d  b e  a federal, 

n a t u r a l  r e s o u r c e s  m a n a g e m e n t  a g e n c y  (43 C.F.R. 11.14 ( r r ) ) and 

s t a t e  offic i a l s  d e s i g n a t e d  by  the g o v e r n o r  (42 U.S.C. 

9607(f) (2)(B)).

A  difficult q u e s t i o n  concerns whether there is sufficient 

authority for the a t t o r n e y  g e ne ra l to take a part in the creation 

of a joint trust fund. G e n e r a l l y  it is held that s p e c i a l  funds 

m u s t  be established b y  law. s ta te  v. W e s t . 145 P. 15 (Wash. 1914). 

However, we believe t h a t  the joint trust could be f o rm e d under 

authority expressly g r a n t e d  b y  the Alaska Constitution. 

A r t ic le  XII, sec. 2 provides:

The state . . . m a y  cooperate with the U n it e d
States . . .  o n  m a t t e r s  of common interest.

T h e  attorney general c o u l d  a g r e e  to form an intergovernmental trust
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e n t i t y  t o  solve the c o m m o n  d i l e m m a  p r e s e n t e d  by the E x x o n  V a l d e z  

o i l  spi l l .  Some may a r g u e  t h a t  t h e  j o i n t  c o o p e r a t i o n  p r o v i s i o n  of 

t h e  s t a t e  constitution m a y  o n l y  be i m p l e m e n t e d  by law. H o w e v e r ,  it 

m u s t  b e  remembered th a t  t h e  c o n s t i t u t i o n  is to be c o n s t r u e d  as 

s e l f - e x e c u t i n g  "when e v e r  p o s s i b l e . "  A l a s k a  Const, art. XII, 

sec. 9.

If the r e l a t i o n s h i p  b e t w e e n  the s tate a n d  f e d e r a l  

g o v e r n m e n t  is to be t r u l y  " c o o p e r a t i v e , "  it is r e a s o n a b l e  t o  a s s u m e  

t h a t  n e i t h e r  the state l e g i s l a t u r e  n o r  the C o n g r e s s  h a s  a b s o l u t e  

v e t o  p o w e r  over d e p o s i t  in the j o i n t  t r ust or e x p e n d i t u r e  of 

s e t t l e m e n t  proceeds fr o m  t h e  j o i n t  trust. The joint t r u s t  w o u l d  

h o l d  t h e  settlement p r o c e e d s  as a n  a s s e t  of the trust. A s  j o i n t l y  

r e c o v e r e d  trust receipts, t h e  s t a t e  o r  f e d e r a l  t r e a s u r i e s  c o u l d  n o t  

c l a i m  a bsolute title to t h e m .  B e y o n d  t h e s e  b a sic legal c o n c e p t s  it 

w o u l d  b e  difficult to f o r e t e l l  t h e  e x a c t  n a t u r e  and e f f e c t  o f  a 

j o i n t  t r u s t  created u n d e r  t h e  C l e a n  W a t e r  Act. It is p o s s i b l e  t h a t  

p r i v a t e  trust law w i l l  b e  u s e d  t o  c o n s t r u e  the r i g h t s  a n d  

o b l i g a t i o n s  of the j o i n t  t r u s t e e s  a n d  t h e  bene f i c i a r i e s .  In W e i s s  

v. S t a t e . 706 P . 2d 681 ( A l a s k a  19 8 5 ) ,  t h e  A l a s k a  S u p r e m e  c o u r t  

a p p l i e d  private trust l a w  p r i n c i p l e s  to r e s o l v e  legal d i s p u t e s  

c o n c e r n i n g  the o p e r a t i o n  o f  a p u b l i c  land trust.
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In a m e m o r a n d u m  a t t a c h e d  t o  y o u r  F e b r u a r y  19 l e t t e r ,
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l e g i s l a t i v e  c o u n s e l  ar g u e s  t h a t  a s t a t e  a g e n c y  c a n n o t  expend t r u s t  

r e c e i p t s  w i t h o u t  a v a l i d  a p p r o p r i a t i o n .  T h e r e  are numerous c a s e s  

from o t h e r  st a t e s  h o l d i n g  t h a t  no a p p r o p r i a t i o n  is needed to e x p e n d  

t r u s t  receipts. See, e.g. C o l o r a d o  G e n e r a l  A s s e m b l y  v. L a m m . 700 

P . 2d 508 (Colo. 508); See a l s o  N a v a j o  T r i b e  v.Ariz. Deot. o f  

A d m i n i s t r a t i o n  528 P2d 623 (Ariz. 1975); b u t  s e e  Sharpp V. S l o a n . 

391 A2d (Pa. 1978) ( c u s t o d i a l  f u n d s  m u s t  be a p p r o p r i a t e d  o r  

returned) . The p r a c t i c e  in A l a s k a  f o r  t h e  p a s t  14 years has b e e n  

to a p p r o p r i a t e  the m a j o r i t y  of f e d e r a l ,  t r u s t  and other c u s t o d i a l  

funds. ---- • —  -

However, t h ere a r e  n o t a b l e  e x c e p t i o n s  to this practice. 

For example, r e f u n d s  of o v e r p a y m e n t s  of s t a t e  income t a x  w e r e  n o t  

a p p r o p r i a t e d  b e f o r e  d i s b u r s e d .  T h e  A l a s k a  S u p r e m e  Court h a s  n o t  

i n t e r p r e t e d  art. IX, sec. 13 of t h e  A l a s k a  C o n s t i t u t i o n  t o  

d e t e r m i n e  h o w  t h e  a p p r o p r i a t i o n  r e q u i r e m e n t  i m p o s e d  there a p p l i e s  

to e x p e n d i t u r e  of t r u s t  or c u s t o d i a l  r e c e i p t s .  We b e l ieve t h a t  t h e  

r e s u l t  o f  a s u p r e m e  c o u r t  d e c i s i o n  o n  t h i s  i s s u e  w o u l d  b e  too c l o s e  

to predict. However, we b e l i e v e  t h a t  t h e  l e g i s l a t u r e  c o uld n o t  

a p p r o p r i a t e  the s e t t l e m e n t  p r o c e e d s  f o r  a purpose other t h a n  

r e s t o r a t i o n  or r e p l a c e m e n t  of n a t u r a l  r e s o u r c e s  damaged b y  t h e  

E x xon V a l d e z  Oil Spill. N o r  m a y  t h e  m o n e y  b e  ex p e n d e d  in a m a n n e r  

t h a t  is c o n t r a r y  to a r e s t o r a t i o n  p l a n  p r e p a r e d  by or a t  t h e  

d i r e c t i o n  of t h e  j oint trustees. 43 C . F . R .  11.92(c).



3. C o m m e n t s  c o n c e r n i n g  d r a f t  l e g i s l a t i o n  i. u r p o r t i n g  to 

r e g u l a t e  the a t t o r n e y  g e n e r a l ' s  s e t t l e m e n t  p o w e r s .

W e  h a v e  r e v i e w e d  a w o r k  d r a f t  for a b i l l  r e l a t i n g  to

a g r e e m e n t s ,  compromises, a n d  s e t t l e m e n t s  e n t e r e d  in t o  by t h e  s t a t e

in the E xxon V a l d e z  oil s p i l l  l i t i g a t i o n .  T h i s  b i l l  w o u l d  r e q u i r e  

t h e  a d m i n i s t r a t i o n  to s u b m i t  t o  t h e  l e g i s l a t u r e  for r e v i e w  a 

s e t t l e m e n t  that a rose o u t  of the M a r c h  1989 g r o u n d i n g  of t h e  E x x o n  

V a l d e z .  T h e  bill p u r p o r t s  t o  g i v e  t h e  l e g i s l a t u r e  the p o w e r  to

p r o h i b i t  the s e t t l e m e n t  b e f o r e  it t a k e s  e f f ect.

We b e l i e v e  t h a t  t h i s  b i l l  c o n t a i n s  s e r i o u s  legal de f e c t s .  

U n d e r  our c o n s t i t u t i o n a l  s y s t e m  t h e r e  m u s t  b e  a s e p a r a t i o n  of 

p o w e r s  between the b r a n c h e s  o f  g o v e r n m e n t .  T h e  A l a s k a  S u p r e m e  C o u r t  

h a s  held th a t  the s e p a r a t i o n  o f  p o w e r s  d o c t r i n e ,  t h o u g h  n o t  

e x p r e s s l y  set o u t  in t h e  A l a s k a  C o n s t i t u t i o n ,  is c l e a r l y  implied. 

P u b l i c  D e f e n d e r  A g e n c y  v. S u p e r i o r  C o u r t . 534 P . 2 d  947 ( A l aska 

1975). If t h e  l e g i s l a t u r e  h a s  t h e  p o w e r  t o  p r o h i b i t  a s p e c i f i c  

settlement, it m a y  be i m p r o p e r l y  a t t e m p t i n g  to o b t a i n  e x e c u t i v e  o r  

q u a s i - j u d i c i a l  power. T h e  l e g i s l a t u r e  w o u l d  be s u p e r v i s i n g  t h e  

d e c i s i o n  m a k i n g  of e x e c u t i v e  o f f i c e r s .  T h e  a b i l i t y  to p r o h i b i t  a 

s e t t l e m e n t  a m o u n t s  to a v e t o  power.
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T h e r e  are s e v e r a l  w a y s  t o  i l l u s t r a t e  t h a t  s u c h  a r e t a i n e d
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v e t o  p o w e r  c o n s t i t u t e s  t h e  e x e r c i s e  of an e x e c u t i v e  p o w e r .  N o  one 

d o u b t s  that it w o u l d  be u n c o n s t i t u t i o n a l  for t h e  l e g i s l a t u r e  to 

r e q u i r e  the g o v e r n o r  t o  a p p o i n t  a l e g i s l a t o r  t o  n e g o t i a t e  a 

s e t t l e m e n t  agreement. See, S t o c k m a n  v. L e d d y , 129 P. 220 (Colo. 

1 9 1 2 ) (legislative c o m m i t t e e  i m p r o p e r l y  g i v e n  e x e c u t i v e  d u t i e s  in 

the e n f o r c e m e n t  of s t a t u t e ) . T h e r e  is l i t t l e  d i f f e r e n c e  b e t w e e n  

b e i n g  the p a r t y  d o i n g  t h e  n e g o t i a t i n g  a n d  h a v i n g  t h e  p o w e r  to 

c a n c e l  the r e s u l t i n g  a g r e e m e n t .  T h e  a t t o r n e y  g e n e r a l  b e c o m e s  as 

m u c h  an a g ent of t h e  l e g i s l a t u r e  as d o e s  t h e  l e g i s l a t o r  w h o  is 

a p p o i n t e d  to negotiate.

A s s u m p t i o n  of t h e  p o w e r  to r e v i e w  a n d  p r o h i b i t  a 

s e t t l e m e n t  a g r e e m e n t  f r u s t r a t e s  t h e  c o n s t i t u t i o n a l  o b j e c t i v e  of 

m a k i n g  the e x e c u t i v e  b r a n c h  a c c o u n t a b l e  t o  t h e  p e o p l e  f o r  the 

e x e c u t i o n  of the law. U n d e r  the d r a f t  bill, a c c o u n t a b i l i t y  w o u l d  

be s p r e a d  a mong t h e  v a r i o u s  l e g i s l a t o r s  w h o  v o t e  o n e  w a y  or a n o t h e r  

on t h e  q u e s t i o n  of p r o h i b i t i o n  of a s e t t l e m e n t .

Th e  d r a f t  b i l l  w o u l d  c a u s e  a s e r i o u s  b l o w  t o  t h e  a b i l i t y  

of t h e  attorney g e n e r a l  to s e t t l e  t h e  c a s e  i n  p o i n t .  The 

l e g i s l a t u r e  m u s t  a b i d e  b y  its d e l e g a t i o n  of a u t h o r i t y  u n t i l  that 

d e l e g a t i o n  is a l t e r e d  or r e v o k e d .  I N S  v. C h a d h a , 462 U.S. 919, 955 

(1983) . The l e g i s l a t u r e  may, as a g e n e r a l  p r o p o s i t i o n ,  p r e s c r i b e  

t h e  stand a r d s  u n d e r  w h i c h  t h e  a t t o r n e y  g e n e r a l  m a y  s e t t l e  cases.
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H o wever, by failing to a d o p t  re a l  c r i t e r i a  for t h e  s e t t l e m e n t  of 

t h i s  case, there can be no  c e r t a i n t y  th a t  a n e g o t i a t e d  s e t t l e m e n t  

w i l l  r e m a i n  binding on t h e  p a r t i e s .  E s s e n t i a l l y ,  t h e  o n l y  r e a l  

c r i t e r i a  remaining is w h e t h e r  a m o t i o n  to e n a c t  a p r o h i b i t i o n  of 

t h e  s e t t lement can c o m m a n d  a m a j o r i t y  vote in e a c h  h o u s e  of  t h e  

legislature. The l e g i s l a t u r e  c a n n o t  d e l e g a t e  a p o w e r ,  w h i l e  

r e t a i n i n g  significant c o n t r o l  ov e r  how the p o w e r  is e x e r c i s e d .  

T h a t  ty p e  of control is e x e c u t i v e  in nature and is i n a p p r o p r i a t e .

Another s e r i o u s  d e f e c t  of  this bill is t h e  n o t i o n  t h a t  

t h e  legislature c ould p a s s  a bill p r o h i b i t i n g  a s p e c i f i c  

settlement. We do not k n o w  w h a t  form a bill p r o h i b i t i n g  a 

s e t t l e m e n t  will take. C e r t a i n l y ,  it m u s t  f o c u s  on o n l y  a s i n g l e  

settlement. By doing t h i s ,  it  b e c o m e s  special l e g i s l a t i o n .  T h e  

l e g i s l a t u r e  earshot as a g e n e r a l  r u l e  e n a c t  a s p e c i a l  a c t  " i f  a 

g e n e r a l  act can be m a d e  a p p l i c a b l e . "  A l a s k a  Const, art. II, 

sec. 19; Section 1 of t h e  d r a f t  bi l l  c o n t a i n s  l i t t l e  m o r e  t h a n  

c o n c l u s i o n s  to justify s p e c i a l  t r e a t m e n t  for the E x x o n  V a l d e z  s p i l l  

settlement. Persuasive j u s t i f i c a t i o n  for s p e c i a l  t r e a t m e n t  m u s t  be 

p r o v i d e d  by the l e g i s l a t u r e .  A b r a m s  v. S t a t e . 534 P . 2d 91 ( A l a s k a  

1975) . (Enactment c r e a t i n g  E a g l e  R i v e r  C h u g i a k  B o r o u g h  i n v a l i d a t e d  

b e c a u s e  other c o m m u n i t i e s  w e r e  s i m i l a r l y  s i t u a t e d ) . S e t t l e m e n t  of 

t he mental health land t r u s t  d i s p u t e  is no less i m p o r t a n t  for 

h a v i n g  "far reaching e f f e c t s  on t h e  w e l f a r e  of the p e o p l e  o f  t h e
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st a t e ,  on dispo s i t i o n  of s t a t e  f u n d s ,  and on the s t a t u s  of l a r g e  

a r e a s  of s t ate l a n d .” O t h e r  e q u a l l y  i m p o r t a n t  oil a n d  g a s  t a x a t i o n  

c a s e s  a l s o  come to mind.

A q u estion i n v o l v i n g  a p o s s i b l e  v i o l a t i o n  of t h e  s p e c i a l  

l e g i s l a t i o n  p r o h i b i t i o n  m u s t  b e  a n a l y z e d  u s i n g  the r a t i o n a l  b a s i s  

t e s t  a p p l i c a b l e  to n o n s u s p e c t  c l a s s i f i c a t i o n s  c h a l l e n g e d  u n d e r  t h e  

e q u a l  p r o t e c t i o n  doctrine. S t a t e  v. L e w i s . 559 P. 2d 630 ( A l a s k a  

1977) . It is presumed t h a t  t h e  s a m e  n o n d e f e r e n t i a l , ends v e r s u s  

m e a n s  t e s t  applied in I s a k s o n  v. R i c k e v . 550 ?2d 359 (1976) ; w i l l  

a l s o  a p p l y  in resol v i n g  a s p e c i a l  l e g i s l a t i o n  claim. To s a t i s f y  

t h i s  test, the l e g i s l a t u r e  m u s t  r i g o r o u s l y  d e v e l o p  a d e t a i l e d  

l e g i s l a t i v e  h i s t o r y  s u p p o r t i n g  t h e  r e a s o n s  w h y  t h e  Exxon V a l d e z  

s e t t l e m e n t  w a r r a n t s  s p e c i a l  l e g i s l a t i o n .  T h e  f i n d i n g s  and p u r p o s e  

c l a u s e s  of t h e  wo r k  d r a f t  d o  n o t  c o n t a i n  s u f f i c i e n t  m a t e r i a l  t o  

s a t i s f y  the hei g h t e n e d  s c r u t i n y  o f  t h e  s t a t e  e qual p r o t e c t i o n  t e s t  

for validity. Further, w e  d o u b t  t h a t  it is p o s s i b l e  to m a k e  a 

c o n v i n c i n g  case for su c h  s p e c i a l  t r e a t m e n t .

W e  hope that the f o r e g o i n g  m e m o r a n d u m  a d e q u a t e l y  r e s p o n d s  

t o  y o u r  quest i o n s  and wi l l  a s s i s t  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  in 

its d e l i b e r a t i o n s  c o n c e r n i n g  t h e  w o r k  d r a f t  bill.

J L B : j r
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IN  T H E  S U P E R I O R  C O U R T  F O R  T H E  SI A T  

T H I R D  J U D I C I A L  D I S T R I C T

T H E  S T A T E  O F  A L A S K A ,  on its o w n  
b e h a l f ,  a n d  as p u b l i c  t r u s t e e  a n d  
as p a r e n s  p a t r i a e  for the c i t i z e n s  
of  t h e  S t a t e ,

P l a i n t i f f ,

vs,

E X X O N  C O R P O R A T I O N ,  a N e w  J e r s e y  
c o r p o r a t i o n ;  E X X O N  p i p e l i n e  
C O M P A N Y ,  a D e l a w a r e  c o r p o r a t i o n ;  
E X X O N  S H I P P I N G  C O M P A N Y ,  a D e l a w a r e  
c o r p o r a t i o n ;  A L Y E S K A  P I P E L I N E  
S E R V I C E  C O M P A N Y ,  a D e l a w a r e  
c o r p o r a t i o n ;  A M E R A D A  H E S S  
P I P E L I N E  C O R P O R A T I O N ,  a D e l a w a r e  
c o r p o r a t i o n ;  A R C O  P I P E  L I N E  
C O M P A N Y ,  a D e l a w a r e  c o r p o r a t i o n ;  
B P . A L A S K A  P I P E L I N E S ,  INC., a 
D e l a w a r e  c o r p o r a t i o n ;  M O B I L  
A L A S K A  P I P E L I N E  C O M P A N Y ,  a 
D e l a w a r e  c o r p o r a t i o n ;  P H I L L I P S  
A L A S K A  P I P E L I N E  C O R P O R A T I O N ,  
a D e l a w a r e  C o r p o r a t i o n ;  U N O C A L  
P I P E L I N E  C O M P A N Y ,  a C a l i f o r n i a  
c o r p o r a t i o n ,

D e f e n d a n t s .

C a N o ,

C O M P L A I N T  F O R  
C O M P E N S A T O R Y  A N D  
P U N I T I V E  D A MAGES, 
C I V I L  P E N A L T I E S  A N D  
I N J U N C T I V E  R E L I E F
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T h e  p l a i n t i f f ,  b y  a n d  t h r o u g h  i t s  a t t o r n e y s ,  S t a t e  

of A l a s k a  D e p a r t m e n t  o f  L a w  a n d  P r e s t o n ,  T h o r g r i m s o n ,  E l l i s  & 

H o l m a n ,  o n  b e h a l f  o f  i t s e l f  a n d  as p u b l i c  t r u s t e e  a n d  as 

p a r e n s  p a t r i a e  o n  b e h a l f  o f  a l l  n a t u r a l  p e r s o n s  r e s i d i n g  

w i t h i n  t h e  S t a t e  o f  A l a s k a ,  b r i n g s  t h i s  a c t i o n  a n d  c o m p l a i n s  

a n d  a l l e g e s  a s  f o l l o w s :

J U R I S D I C T I O N  A N D  V E N U E  

1 . T h i s  is a c i v i l  a c t i o n  f o r  c o m p e n s a t o r y  a n d  

p u n i t i v e  d a m a g e s ,  c i v i l  p e n a l t i e s  a n d  i n j u n c t i v e  r e l i e f  f o r
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l o s s e s  s u s t a i n e d  b y  p l a i n t i f f  a r i s i n g  out of, a n d  r e s u l t i n g  

from, t h e  u n l a w f u l  a n d  n e g l i g e n t  d i s c h a r g e s  of c r u d e  o i l  a n d
■MCX ■«. •* •

o t h e r  h a z a r d o u s  s u b s t a n c e s  i n t o  P r i n c e  W i l l i a m  S o u n d  b y  t h e  

T / V  E X X O N  V A L D E Z  (“E X X O N  V A L D E Z " ) , a n d  f r o m  t h e  i n t e n t i o n a l  

a n d  n e g l i g e n t  a c t s  o f  d e f e n d a n t s  b e f o r e  o r  a f t e r  t h e  c r u d e  o i l  

a n d  o t h e r  h a z a r d o u s  s u b s t a n c e s  w e r e  d i s c h a r g e d  i n t o  P r i n c e  

W i l l i a m  So u n d .

2. S u b j e c t  m a t t e r  j u r i s d i c t i o n  is p r o p e r  p u r s u a n t  

t o  A l a s k a  s t a t u t o r y  a n d  c o m m o n  l a w  i n c l u d i n g  A S  2 2 . 1 0 . 0 2 0 ( a )  

a n d  A S  0 9 . 0 5 . 0 1 5  a n d  g e n e r a l  m a r i t i m e  law.

3. P e r s o n a l  j u r i s d i c t i o n  is p r o p e r  b e c a u s e  e a c h  

d e f e n d a n t  e i t h e r  t r a n s a c t s  b u s i n e s s  i n  or h a s  s u f f i c i e n t  

c o n t a c t s  w i t h  t h e  S t a t e  f o r  p u r p o s e s  o f  p e r s o n a l  j u r i s d i c t i o n .

4. V e n u e  is p r o p e r l y  l a i d  in t h e  T h i r d  J u d i c i a l  

D i s t r i c t  p u r s u a n t  t o  A S  2 2 . 1 0 . 0 3 0  a n d  A l a s k a  C i v i l  R u l e  3(c) 

b e c a u s e  t h e  c l a i m s  h e r e i n  a r o s e  in t h e  T h i r d  J u d i c i a l  D i s t r i c t  

a n d  b e c a u s e  d e f e n d a n t s  a r e  p r e s e n t  a n d  d o i n g  b u s i n e s s  i n  t h i s  

j u d i c i a l  d i s t r i c t .

th e  p a r t ie s

5. P l a i n t i f f  S t a t e  o f  A l a s k a ,  (the "State") is a 

s o v e r e i g n  s t a t e  o f  t h e  U n i t e d  S t a t e s .  T h e  S t a t e  a p p e a r s  on  

i t s  o w n  b e h a l f  as t h e  o w n e r  o f  lands, w a t e r s  a n d  r e s o u r c e s  o f  

t h e  St a t e ,  o n  b e h a l f  o f  all a d m i n i s t r a t i v e  d e p a r t m e n t s  a n d  

a g e n c i e s  o f  t h e  S t a t e ,  a n d  a s  p a r e n s  pafcriafi e n d  p u b l i c  

t r u s t e e  f o r  t h e  c i t i z e n s  o f  t h e  S t a t e  of all l & n d s ,  w a t e r s  a n d  

r e s o u r c e s  w i t h i n  t h e  j u r i s d i c t i o n a l  b o u n d a r i e s  of t h e  s t a t e .  

U n d e r  t h e  c o m m o n  l a w  a n d  t h e  c o m m o n  u s e  c l a u s e  of  t h e  A l a s k a
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c o n s t i t u t i o n ,  A r t i c l e  V I I I ,  S e c t i o n  3, p l a i n t i f f  is t h e  p u b l i c  

t r u s t e e  o f  a n d  p o s s e s s e s  s o v e r e i g n  i n t e r e s t s  in S t a t e  lands,

w a t e r s  a n d  r e s o u r c e s .  P l a i n t i f f  m a y  m a i n t a i n  an a c t i o n  as

. ** •* 
n a r e n s  p a t r i a e  o n  b e h a l f  o f  its c i t i z e n s  a n d  to p r o t e c t  a n d

d e f e n d  i t s  s o v e r e i g n  i n t e r e s t s . .. T h e  p u b l i c  t r u s t  inclu d e s ,

b u t  is n o t  l i m i t e d  to, S t a t e  n a v i g a b l e  w a t e r s ,  s u b m e r g e d

lands, t i d e l a n d s  a n d  b e a c h e s .  T h e  i n t e r e s t s  p r o t e c t e d  by  t h e

p u b l i c  t r u s t  inc l u d e ,  b u t  a r e  n o t  l i m i t e d  to, p r o v i d i n g  s c e n i c

b e a u t y ,  o p e n  s p a c e ,  a i r  q u a l i t y ,  f o o d  a n d  h a b i t a t  for b i r d s

a n d  m a r i n e  l i fe, r e c r e a t i o n a l  e x p e r i e n c e s ,  s c i e n t i f i c  studies,

f u n c t i o n i n g  e c o l o g i c a l  s y s t e m s  a n d  t h e  v a r i o u s  a c t i v i t i e s  and

m a n a g e m e n t  o p t i o n s  e n a b l e d  t h e r e b y .  U n l e s s  o t h e r w i s e

e x p r e s s l y  i n d i c a t e d  h e r e i n ,  t h e  t e r m  ’•s t a t e 1’ m e a n s  t h e  S t a t e

o f  A l a s k a  in a l l  its a b o v e - d e s c r i b e d  c a p a c i t i e s .

6 . D e f e n d a n t  E x x o n  C o r p o r a t i o n  i s  a c o r p o r a t i o n  

o r g a n i z e d  u n d e r  t h e  la w s  o f  t h e  s t a t e  o f  N e w  J e r s e y ,  t h a t  

m a i n t a i n s  i t s  p r i n c i p a l  p l a c e  o f  b u s i n e s s  i n  N e w  York, N e w  

Y ork. T h r o u g h  i t s  s u b s i d i a r i e s  a n d  d i v i s i o n s ,  E x x o n  

C o r p o r a t i o n  e n g a g e s ,  a m o n g  o t h e r  t h i n g s ,  in  all p h a s e s  a n d  

a s p e c t s  o f  p e t r o l e u m  e x p l o r a t i o n ,  d e v e l o p m e n t ,  t r a n s p o r t a t i o n ,  

r e f i n i n g  a n d  m a r k e t i n g .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  i t  is

a n  o w n e r  a n d / o r  o p e r a t o r  o f  t h e  E X X O N  V A L D E Z ,  a n d  it o w n e d  o r  

c o n t r o l l e d  t h e  c r u d e  oil c a r g o  c a r r i e d  o n  t h e  E X X O N  V A L D E Z  at 

t h e  t i m e  t h e  v e s s e l  d i s c h a r g e d  a s u b s t a n t i a l  v o l u m e  o f  its 

c r u d e  o i l  c a r g o  i n t o  P r i n c e  W i l l i a m  S o u n d .

7. D e f e n d a n t  E x x o n  P i p e l i n e  C o m p a n y ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a  w h o l l y - o w n e d  s u b s i d i a r y  o f  .Exxon
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C o r p o r a t i o n .  I t  m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  at 

i H o u s t o n ,  T e x a s .  D e f e n d a n t  E x x o n  P i p e l i n e  C o m p a n y  is a p a r t y

t o  t h e  R i g h t - o f - w a y  Lec\se f o r  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m  

g r a n t e d  b y  t h e  S t a t e  on M a y  3, 1974 (the " S t a t e  R i g h t - o f - W a y  

L e a s e " )  . • ,

8.  D e f e n d a n t  E x x o n  S h i p p i n g  C o m p a n y ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  o f  d e f e n d a n t  E x x o n  

C o r p o r a t i o n ,  i t  m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  in

j H o u s t o n ,  T e x a s .  E x x o n  S h i p p i n g  C o m p a n y  is 'n  o w n e r  a n d / o r

! o p e r a t o r  of  t h e  E X X O N  V A L D E Z ,  a n d  it o w n e d  o r  c o n t r o l l e d  t h e

j c r u d e  o i l  c a r g o  c a r r i e d  o n  t h e  E X X O N  V A L D E Z  at t h e  t i m e  t h e
i

! v e s s e l  d i s c h a r g e d  a s u b s t a n t i a l  v o l u m e  o f  its c r u d e  oil c a r g o

i n t o  P r i n c e  W i l l i a m  Sound.

9. U p o n  i n f o r m a t i o n  a n d  b e l i e f ,  at a l l  m a t e r i a l  

t i m e s  d e f e n d a n t  E x x o n  C o r p o r a t i o n  so  d o m i n a t e d  E x x o n  S h i p p i n g  

C o m p a n y  a n d  E x x o n  P i p e l i n e  C o m p a n y  as t o  r e n d e r  E x x o n  

C o r p o r a t i o n  l i a b l e  f o r  t h e  c o n d u c t  of E x x o n  S h i p p i n g  C o m p a n y  

a n d  E x x o n  P i p e l i n e  C o m p a n y ,  m o r e  f u l l y  d e s c r i b e d  below.

10. D e f e n d a n t  A l y e s k a  P i p e l i n e  S e r v i c e  C o m p a n yi
( " A l y e s k a " )  is a  D e l a w a r e  c o r p o r a t i o n  a n d  m a i n t a i n s  its 

p r i n c i p a l  p l a c e  o f  b u s i n e s s  i n  A l a s k a .  A l y e s k a  o p e r a t e s  t h e  

T r a n s - A l a s k a  P i p e l i n e  S y s t e m  ("TAPS") a s  a n  a g e n t  o f  the 

o w n e r s  o r  a s s i g n e e s  o f  t h e  T A P S  r i g h t - o f - w a y  l e a s e  g r a n t e d  b y  

t h e  S t a t e  R i g h t - o f - W a y  L e a s e  —  t h e  A m e r a d a  H e s s  P i p e l i n e  

C o r p o r a t i o n ,  A R C O  P i p e  L i n e  C o m p a n y ,  E x x o n  P i p e l i n e  Com p a n y ,  

M o b i l  A l a s k a  P i p e l i n e  C o m p a n y ,  P h i l l i p s  A l a s k a  P e t r o l e u m
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C o r p o r a t i o n ,  B P  A l a s k a  P i p e l i n e s ,  Inc. a n d  U n o c a l  A l a s k a  

P i p e l i n e  C o m p a n y  ( c o l l e c t i v e l y  t h e  " O w n e r  C o m p a n i e s " ) .

11. D e f e n d a n t  A m e r a d a  H e s s  P i p e l i n e  C o r p o r a t i o n ,  a 

D e l a w a r e  c o r p o r a t i o n ,  is a s u b s i d i a r y  o f  A m e r a d a  H e s s  

C o r p o r a t i o n .  It m a i n t a i n s •its- p r i n c i p a l  p l a c e  of b u s i n e s s  in 

N e w  Y o r k ,  N e w  Y o r k .  D e f e n d a n t  A m e r a d a  H e s s  P i p e l i n e  

C o r p o r a t i o n  is a p a r t y  by  a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - O f - W a y  

L e a s e  f o r  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

12. D e f e n d a n t  A R C O  P i p e  L i n e  C o m p a n y ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  of A t l a n t i c  

R i c h f i e l d  C o m p a n y .  It m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  

b u s i n e s s  at  I n d e p e n d e n c e ,  K a n s a s .  D e f e n d a n t  A R C O  P i p e  L i n e  

C o m p a n y  is a p a r t y  to t h e  S t a t e  R i g h t - o f - W a y  L e a s e  for the 

T r a n s - A l a s k a  P i p e l i n e  System.

13. D e f e n d a n t  M o b i l  A l a s k a  P i p e l i n e  Com p a n y ,  a 

D e l a w a r e  c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  of M o b i l  

C o r p o r a t i o n .  It  m a i n t a i n s  its p r i n c i p a l  p l a c e  of b u s i n e s s  at 

D a l l a s ,  T e x a s .  D e f e n d a n t  M o b i l  A l a s k a  P i p e l i n e  C o m p a n y  is a 

p a r t y  t o  t h e  S t a t e  R i g h t - o f - W a y  L e a s e  f o r  t h e  T r a n s - A l a s k a  

P i p e l i n e  s y s t e m .

14. D e f e n d a n t  P h i l l i p s  A l a s k a  P i p e l i n e  C o r p o r a t i o n ,  

a D e l a w a r e  c o r p o r a t i o n ,  is a s u b s i d i a r y  o f  P h i l l i p s  P e t r o l e u m  

C o r p o r a t i o n .  I t  m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  at 

B a r t l e s v i l l e ,  O k l a h o m a .  D e f e n d a n t  P h i l l i p s  A l a s k a  P i p e l i n e  

c o r p o r a t i o n  i s  a p a r t y  b y  a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - o f - W a y  

L e a s e  f o r  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

I !



0 7  '91 0 9 : 0 2  A T T Y  G E N  O I L / G A S , M I N 9 0 7 - 2 7 B - 7 0 2 2 P . 7 / 4 3

15. D e f e n d a n t  B P  A l a s k a  P i p e l i n e s ,  I n c . ,  a D e l a w a r e  

c o r p o r a t i o n ,  is a s u b s i d i a r y ,  of B r i t i s h  P e t r o l e u m  Co m p a n y ,

PLC. D e f e n d a n t  B P  A l a s k a  P i p e l i n e s ,  Inc. is a  p a r t y  b y

i • • •'
! a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - o f - W a y  L e a s e  f o r  t h e  T r a n s -  

A l a s k a  P i p e l i n e  S y s t e m .  *

16. D e f e n d a n t  U n o c a l  P i p e l i n e  C o m p a n y ,  a C a l i f o r n i a  

c o r p o r a t i o n ,  is a w h o l l y - o w n e d  s u b s i d i a r y  o f  U n i o n  Oil C o m p a n y  

o f  C a l i f o r n i a .  It m a i n t a i n s  its p r i n c i p a l  p l a c e  o f  b u s i n e s s  

a t  L o s  A n g e l e s ,  C a l i f o r n i a .  D e f e n d a n t  U n o c a l  P i p e l i n e  C o m p a n y  

is a p a r t y  b y  a s s i g n m e n t  t o  t h e  S t a t e  R i g h t - o f - W a y  L e a s e  f o r  

t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

D E F I N I T I O N S

17. " A N S "  m e a n s  c r u d e  oil p r o d u c e d  o n  A l a s k a ’s 

N o r t h  S l o p e  a n d  t r a n s p o r t e d  t h r o u g h  t h e  T r a n s - A l a s k a  P i p e l i n e  

S y s t e m  p i p e l i n e  t o  t h e  m a r i n e  t e r m i n a l  f a c i l i t i e s  a t  V a l d e z ,  

A l a s k a .

18. A  ’’b a r r e l "  o f  c r u d e  o i l  m e a n s  42 U n i t e d  S t a t e s  

g a l l o n s  o f  c r u d e  o i l  a t  60* F a h r e n h e i t .

19. " E c o n o m i c  d a m a g e s "  i n c l u d e s ,  b u t  is  n o t  l i m i t e d  

to, o n e  o r  m o r e  o f  t h e  f o l l o w i n g :

a. I n j u r y  t o  t h e  p u b l i c  o r  p r i v a t e  e c o n o m y  of 

t h e  S t a t e ,  i n c l u d i n g  g o o d w i l l ,  w h e t h e r  o r  

n o t  s a i d  i n j u r y  o c c u r s  w i t h i n  t h e  

b o u n d a r i e s  o f  t h e  S t a t e ;

b. I n j u r y  t o  p r i v a t e  b u s i n e s s e s ,  i n d i v i d u a l s ,  

t r a d e  o r g a n i z a t i o n s ,  o r  a n y  o t h e r  

c o m m e r c i a l ,  s c i e n t i f i c ,  e d u c a t i o n a l ,
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c h a r i t a b l e ,  cultural,- s u b s i s t e n c e ,  o r  

o t h e r  i n s t i t u t i o n  o r  a c t i v i t y  g e n e r a t i n g  

d i r e c t  o r  i n d i r e c t  e c o n o m i c  b e n e f i t s  in 

t h e  State.

c .  L o s s  o r  u n c e r t a i n t y  o f  g o v e r n m e n t  

r e v e n u e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  

r e v e n u e s  f r o m  l i c e n s e s ,  t a x e s ,  r o y a l t i e s ,  

f e e s  o r  o t h e r  d i r e c t  o r  i n d i r e c t  s o u r c e s ?

d .  I n c r e a s e s  o r  u n c e r t a i n t y  i n  g o v e r n m e n t  

e x p e n s e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  

i n t e r n a l  o p e r a t i n g ,  m a i n t e n a n c e ,  o v e r h e a d  

a n d  c a p i t a l  c o s t s ,  a n d  e x t e r n a l  c o s t s  i n  

t h e  p r o v i s i o n  o f  s e r v i c e s  t o  o t h e r  p u b l i c  

o r  p r i v a t e  i n d i v i d u a l s  o r  e n t i t i e s .

20. " E n v i r o n m e n t a l  d a m a g e s "  i n c l u d e s ,  b u t  is n o t  

l i m i t e d  to, o n e  o r  m o r e  t y p e s  of d a m a g e s  t o  u s e  a n d  e n j o y m e n t  

v a l u e s  d e r i v e d  f r o m  S t a t e  lands, w a t e r s  a n d  r e s o u r c e s :

( 1 )  U s e  v a l u e s ,  i n c l u d i n g  c o n s u m p t i v e  a n d  

n o n c o n s u m p t i v e  u s e s ;

(2) N o n u s e  v a l u e s ,  i n c l u d i n g  e x i s t e n c e ,  

i n t r i n s i c ,  option, b e q u e s t ,  t e m p o r a l  a n d  

q u a s i - o p t i o n  v a l u e s ;

(3) V a l u e s  d e r i v e d  fr o m  t h e  e x i s t e n c e  o f  

m a n a g e m e n t  o p t i o n s  a n d  t h e  e x p e r t i s e  a n d  

d a t a  t o  e x e r c i s e  a n d  s u p p o r t  same;
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(4) V a l u e s  a s s o c i a t e d  w i t h  t h e  n e c e s s i t y  or 

d e s i r a b i l i t y  p f  r e s t o r a t i o n ,  r e p l a c e m e n t ,  

a s s e s s m e n t  o r  m o n i t o r i n g ?

(5) o t h e r  e c o s y s t e m  e x i s t e n c e  v a l u e s .

21. T h e  t e r m s  “E x x o n , 1' ’’d e f e n d a n t  E x x o n "  and " E x x o n  

d e f e n d a n t s "  r e f e r  c o l l e c t i v e l y  t o  d e f e n d a n t s  E x x o n  

C o r p o r a t i o n ,  E x x o n  P i p e l i n e  C o m p a n y  a n d  E x x o n  S h i p p i n g  

C o m p a n y .

22. T h e  t e r m s  " g r o u n d i n g , 11 " s p i l l , "  a n d  " a c c i d e n t "  

r e f e r  t o  t h e  g r o u n d i n g  a n d  c o n s e q u e n t  r u p t u r e  o f  t h e  hu l l  a n d  

o i l  t a n k s  o f  t h e  E X X O N  V A L D E Z  o n  M a r c h  24, 1989, t h e  s e c o n d  

r u p t u r e  of t h e  h u l l  a n d  t h e  c u m u l a t i v e  r e l e a s e  of 

a p p r o x i m a t e l y  1 1  m i l l i o n  g a l l o n s  o f  c r u d e  o i l  in t o  Pr i n c e  

W i l l i a m  S o u n d .  A s  m e r e  f u l l y  s e t  f o r t h  b e l o w ,  p l a i n t i f f  

a l l e g e s  t h a t  t h e r e  w e r e  a t  l e a s t  t w o  s e p a r a t e  i n c i d e n t s  w h i c h  

c a u s e d  t h e  d i s c h a r g e  of o i l  i n t o  P r i n c e  W i l l i a m  Sound. U n l e s s  

s t a t e d  o t h e r w i s e ,  b o t h  i n c i d e n t s  a r e  i n c l u d e d  w i t h i n  the 

m e a n i n g  o f  t h e  w o r d  " s p ill" o r  " a c c i d e n t . "

23. " O w n e r  C o m p a n i e s "  m e a n s  t h e  L e s s e e s  o f  the 

S t a t e  R i g h t - o f - W a y  L e a s e  o r  t h e  A s s i g n e e s  o f  a L e s s e e ' s  

i n t e r e s t  in t h e  S t a t e  R i g h t - O f - W a y  Lease.

24. T h e  t e r m  " p i p e l i n e "  r e f e r s  t o  a n y  p i p e l i n e  i n  

t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .

25. T h e  " S t a t e  l a n d s ,  w a t e r s ,  a n d  r e s o u r c e s "  

i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  to, a n y  a n d  a l l  o f  t h e  i n t e r e s t s  

s e t  f o r t h  i n  (a) bel o w ,  c o n t r o l l e d  o r  i n f l u e n c e d  b y  the S t a t e
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a c t i n g  p u r s u a n t  t o  l a w  in o n e  o r  m o r e  o f  t h e  c a p a c i t i e s  s e t  

f o r t h  i n  (b) below.

(a) A l l  r e a l  a n d  p e r s o n a l  p r o p e r t y ,  t o g e t h e r  w i t h  

f i x t u r e s  a n d  i m p r o v e m e n t s  thereon, a n d  a n y  

o t h e r  r i g h t s ,  u s e s ,  p r o f i t s ,  values, 

a u t h o r i t i e s ,  o r  o t h e r  i n t e r e s t s  or d u t i e s  

r e s p e c t i n g  a n y  o f  t h e  f o l l o w i n g  land, r e s o u r c e  

a nd e n v i r o n m e n t a l  c o m p o n e n t s !

(1) C o a s t a l  a n d  i n l a n d  w a t e r s  and w e t l a n d s ;

(2) T i d e  a n d  s u b m e r g e d  lands;

(3) P l a n t s  a n d  a n i m a l s ,  a n d  t h e i r  h a b i t a t ,  

i n c l u d i n g  a r t i f i c i a l l y  e n h a n c e d  h a b i t a t ;

(4) T h e  s u r f a c e  a n d  s u b s u r f a c e  of lands, 

i n c l u d i n g  m i n e r a l s  a n d  m a t e r i a l s ;

(5) A i r ;

(6) A e s t h e t i c s ,  s c e n i c  quality, a n d  o p e n  

s p a c e ;

(7) H i s t o r i c ,  a r c h a e o l o g i c a l ,  c u l t u r a l ,  

s c i e n t i f i c  a n d  r e c r e a t i o n a l  r e s o u r c e s ;

(8) E c o l o g i c a l  s y s t e m s ,  t o g e t h e r  w i t h  t h e  

e x p e r t i s e  a n d  d a t a  n e c e s s a r y  o r  d e s i r a b l e  

t o  c o n t r o l  o r  i n f l u e n c e  same; o r

(9) A c t i v i t i e s  d e p e n d e n t  u p o n  o r  c o n n e c t e d  t o  

a n y  o f  (1) t h r o u g h  (8).

(b) C a p a c i t i e s  i n c l u d e  a n y  o f  t h e  f o l l o w i n g  

e x e r c i s e d  o n  b e h a l f  o f  p u b l i c  o r  p r i v a t e  

p a r t i e s ,  w h e t h e r  o r  n o t  r e s i d e n t s  o f  t h e  S t a t e :
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(1) S o v e r e i g n ;

(2) P r o p r i e t o r ;

(3) T r u s t e e *  i n c l u d i n g  t r u s t e e  for t h e  p u b l i c  

t r u s t ;

(4) R e p r e s e n t a t i v e *  i n c l u d i n g  p a r e n s  p a t r i a e  

r e p r e s e n t a t i v e ;  or

(5) A d m i n i s t r a t o r .

26. " S t a t e  R i g h t - o f - W a y  L e a s e "  m e a n s  t h e  l e a s e  

b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  t h e  O w n e r  C o m p a n i e s  d a t e d  M a y  

3* 1974, i n c l u d i n g  a l l  s t i p u l a t i o n s ,  a m e n d m e n t s  a n d  o t h e r  

a g r e e m e n t s  i n c o r p o r a t e d  i n t o  o r  m a d e  a p a r t  o f  t h e  lease.

27. T h e  t e r m  " t e r m i n a l  f a c i l i t i e s "  r e f e r s  to  t h o s e  

f a c i l i t i e s  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m ,  i n c l u d i n g  

s p e c i f i c a l l y  P o r t  V a l d e z ,  at  w h i c h  o i l  is t r a n s f e r r e d  fr o m  t h e  

p i p e l i n e  t o  v e s s e l s  o r  s t o r e d  f o r  f u t u r e  l o a d i n g  o n t o  v e s s e l s .

28. T h e  t e r m s  " T r a n s - A l a s k a  P i p e l i n e  S y s t e m "  or  

" T A P S "  r e f e r  t o  t h e  p i p e l i n e  a n d  t e r m i n a l  f a c i l i t i e s  u s e d  t o  

e f f e c t  t h e  t r a n s f e r  o f  A N S  c r u d e  o i l  t o  m a r k e t s  a n d  i n c l u d e s  

t h o s e  f a c i l i t i e s  d e s c r i b e d  in t h e  S t a t e  R i g h t - O f - W a y  L e a s e  

b e t w e e n  t h e  O w n e r  C o m p a n i e s  a n d  t h e  S t a t e .

29. T h e  t e r m  " v e s s e l "  o r  " t a n k e r "  r e f e r s  

s p e c i f i c a l l y  t o  t h e  v e s s e l  k n o w n  a a  t h e  E X X O N  V A L D E 2 *  w h i c h  

w a s  b e i n g  u s e d  t o  t r a n s p o r t  A N S  c r u d e  o i l  f r o m  t h e  t e r m i n a l  

f a c i l i t y  a t  V a l d e z ,  A l a s k a  t o  L o n g  Be a c h ,  C a l i f o r n i a ,  a n d  t o  

o t h e r  p o r t s  in t h e  U n i t e d  s t a t e s .
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30. i n  1968, t h e  P r u d h o e  B a y  o i l  f i e l d  w a s  

d i s c o v e r e d  b y  A t l a n t i c  R i c h f i e l d  C o m p a n y .  It is t h e  l a r g e s t
* i l

c o m m e r c i a l l y  d e v e l o p e d  o i l  f i e l d  in N o r t h  A m e r i c a .  It is 

l o c a t e d  o n  S t a t e  l a n d s  a n d  h a s : b e e n  d e v e l o p e d  p u r s u a n t  to  oil 

a n d  g a s  l e a s e s  i s s u e d  b y  t h e  State.

31. I n  t h e  e a r l y  1970s, t h e  i n i t i a l  a t t e m p t s  to 

d e v e l o p  t h e  P r u d h o e  B a y  o i l  f i e l d  w e r e  d e l a y e d ,  in part, 

b e c a u s e  c o n c e r n s  w e r e  e x p r e s s e d  a b o u t  t h e  p o t e n t i a l  a d v e r s e  

i m p a c t  o f  t h i s  d e v e l o p m e n t  o n  t h e  s e n s i t i v e  t e r r e s t r i a l  a n d  

m a r i n e  e n v i r o n m e n t s  t h a t  w o u l d  b e  d i s t u r b e d  a n d  t h r o u g h  w h i c h  

t h e  c r u d e  o i l  w o u l d  b e  t r a n s p o r t e d .  T h e  a r e a s  t h r o u g h  w h i c h  

A N S  o i l  is t r a n s p o r t e d  a r e  c o n s i d e r e d  t o  b e  a m o n g  t h e  last 

t r u e  w i l d e r n e s s  a r e a s  i n  t h e  U n i t e d  S t a t e s ,  a n d  a r e  r e n o w n e d  

f o r  t h e i r  b e a u t y  a n d  n a t u r a l  r e s o u r c e s .  T h e  d e f e n d a n t s  k n e w  

t h e n  a n d  k n o w  n o w  t h a t  m a n y  A l a s k a n s ,  i n c l u d i n g  c o m m e r c i a l  

f i s h e r m e n ,  s u b s i s t e n c e  u s e r s ,  t o u r  o p e r a t o r s ,  h u n t i n g  a n d  

f i s h i n g  g u i d e s ,  h o t e l i e r s ,  a n d  m a n y  o t h e r s ,  d e p e n d  o n  t h e s e  

a r e a s  f o r  t h e i r  l i v e l i h o o d .  O t h e r  A l a s k a n s  use, a n d  h a v e  

u s e d ,  t h e s e  a r e a s  f o r  r e c r e a t i o n a l  a c t i v i t i e s  i n c l u d i n g ,  a m o n g  

o t h e r s ,  b o a t i n g ,  s p o r t  f i s h i n g  a n d  s p o r t  h u n t i n g .

A d d i t i o n a l l y ,  m a n y  A l a s k a n s  h a v e  l o n g  v a l u e d  t h e s e  a r e a s  for 

t h e i r  s c e n i c  a n d  p r i s t i n e  q u a l i t i e s  a n d  w i l d e r n e s s  

e n v i r o n m e n t s .

32. I n  o r d e r  t o  p e r s u a d e  s t a t e  a n d  f e d e r a l  a g e n c i e s  

t o  g r a n t  t h e  p e r m i t s ,  l e a s e s  a n d  o t h e r  a u t h o r i z a t i o n s  t h e  

O w n e r  C o m p a n i e s  n e e d e d  t o  b u i l d  a n d  o p e r a t e  t h e  T A P S ,  t h e
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O w n e r  C o m p a n i e s  a n d  E x x o n  d e f e n d a n t *  - r e p r e s e n t e d  t h a t  t h e y  

w o u l d  t a k e  all a c t i o n  n e c e s s a r y  t o  e n s u r e  t h a t  a m a j o r  oil 

s p i l l  w o u l d  n o t  o c c u r .  T h e y  f u r t h e r  r e p r e s e n t e d  t h a t  t h e y  

w o u l d  u t i l i z e  t h e  b e s t  a v a i l a b l e  o i l  s p i l l  c o n t a i n m e n t  and 

c l e a n  u p  t e c h n o l o g y  a n d  that, if  a n  o i l  s p i l l  d i d  occur, t h e y  

w o u l d  b e  a b l e  t o  c o n t a i n  a n d  c l e a n  u p  t h e  o i l  spill.

33. E v e n t u a l l y ,  p u r s u a n t  t o  f e d e r a l  a n d  s t a t e  

l e g i s l a t i o n ,  i m p l e m e n t i n g  r e g u l a t i o n s  a n d  a g r e e m e n t s  b e t w e e n  

t h e  U n i t e d  S t a t a s ,  t h e  S t a t e ,  a n d  t h e  O w n e r  C o m p a n i e s ,  w h i c h  

a g r e e m e n t s  w e r e  e n t e r e d  i n t o  in  r e l i a n c e  u p o n  t h e  

r e p r e s e n t a t i o n s  o f  O w n e r  C o m p a n i e s  a n d  o n e  o r  m o r e  of t h e  

E x x o n  d e f e n d a n t s ,  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  T A P S  w a s  

a u t h o r i z e d .

34. T A P S  w a s  c o m p l e t e d  in 1977, a n d  c o m m e r c i a l  

c r u d e  o i l  p r o d u c t i o n  b e g a n  f r o m  P r u d h o e  B a y  in J u n e  of 1977.

35. E v e n  a f t e r  t h e  c o m m e n c e m e n t  o f  T A P S  o p e r a t i o n s ,  

A l a s k a  r e s i d e n t s ,  i n c l u d i n g  s t a t e  o f f i c i a l s  a n d  l e g i s l a t o r s ,  

a n d  o t h e r s  r e m a i n e d  c o n c e r n e d  a b o u t  t h e  p o t e n t i a l  a d v e r s e  

i m p a c t  o f  a n  o i l  s p i l l  o n  t h e  s e n s i t i v e  land, a i r  a n d  m a r i n e  

e n v i r o n m e n t s  t h r o u g h  w h i c h  A N S  c r u d e  o i l  w a s  b e i n g  

t r a n s p o r t e d .  T h e  o i l  i n d u s t r y  ( i n c l u d i n g  t h e  E x x o n  

d e f e n d a n t s ,  A l y e s k a  a n d  t h e  O w n e r  C o m p a n i e s )  r e p e a t e d l y  

a s s u r e d  t h e  S t a t e  a n d  o t h e r s  t h a t  t h e  O w n e r  C o m p a n i e s  a n d  

A l y e s k a  w o u l d  t a k e  a l l  a c t i o n s  t h a t  w o u l d  e n s u r e  a n  o i l  s p i l l  

w o u l d  n o t  o c c u r  an d ,  i f  it did, t h a t  t h e y  c o u l d  a n d  w o u l d  

p r o m p t l y  a n d  c o m p l e t e l y  c o n t a i n  a n d  c l e a n  u p  a l l  s p i l l e d  oil.
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36. P u r s u a n t  t o  s t a t e  law; a d m i n i s t r a t i v e

i
r e g u l a t i o n s  a n d  t h e  s t a t e  a n d  f e d e r a l  R i g h t - o f - W a y  Leases,

I A l y e s k a ,  t h e  E x x o n  d e f e n d a n t s  ( o t h e r  t h a n  E x x o n  S h i p p i n g

C o m p a n y )  a n d  o t h e r  O w n e r  C o m p a n i e s  w e r e  r e q u i r e d  to, and did,

! p r e p a r e  a n d  s u b m i t  a n  o i l  s p i l l - c o n t i n g e n c y  p l a n  (the " P l a n”)

to  t h e  S t a t e  a n d  f e d e r a l  o f f i c i a l s .  T h e  P l a n  w a s  p e r i o d i c a l l y  

; u p d a t e d .

i
37. In t h e  Plan, the d e f e n d a n t s  r e p r e s e n t e d  th a t  

t h e y  h a d  d e v e l o p e d ,  a s s e m b l e d  a n d  o r g a n i z e d  i n  a d v a n c e  the

I
j p r o c e d u r e s ,  p r o t o c o l s ,  e q u i p m e n t ,  s u p p l i e s ,  a n d  p e r s o n n e l  to
i
| r e s p o n d  i m m e d i a t e l y  t o  a m a j o r  o i l  spill. T h e  P l a n  r e p r e -

1 s e n t e d  t h a t  t h e  d e f e n d a n t s '  o i l  s p i l l  t e c h n i q u e s  a n d  e q u i p m e n t

w e r e  " s t a t e - o f - t h e - a r t "  a n d  t h a t  t h e y  w e r e  p r e p a r e d  to and 

c o u l d  i n i t i a t e  a r a p i d  r e s p o n s e  t o  " c o n t a i n "  a s p i l l  a n d  to 

| " e x c l u d e "  a s p i l l  f r o m  p a r t i c u l a r l y  s e n s i t i v e  a r e a s  s u c h  as

h a t c h e r i e s  a n d  s p a w n i n g  g r o u n d s .  T h e  P l a n  f u r t h e r  r e p r e s e n t e d  

t h a t  A l y e s k a  h a d  a 2 4 - h o u r  t a s k  f o r c e  in V a l d e z ,  A l a s k a ,  t h a t  

w a s  f u l l y  t r a i n e d  t o  r e s p o n d  t o  a n  o i l  s p i l l ,  a n d  t h a t  A l y e s k a  

c o u l d  h a v e  e q u i p m e n t  a n d  p e r s o n n e l  o n - s c e n e  a d e q u a t e  to 

r e s p o n d  t o  a m a j o r  s p i l l  in t h e  v i c i n i t y  o f  B l i g h  I s l a n d  

w i t h i n  f i v e  h o u r s .

38. C o n t r a r y  t o  t h e  r e p r e s e n t a t i o n s  m a d e  by  

d e f e n d a n t s ,  d e f e n d a n t s  d i d  n o t  h a v e  t h e  b e s t  a v a i l a b l e  

t e c h n o l o g y  t o  c o n t a i n  a n d  c l e a n  u p  t h e  oil s p i l l ,  d i d  n o t  h a v e  

a d e q u a t e l y  t r a i n e d  p e r s o n n e l ,  e q u i p m e n t  o r  s u p p l i e s  a v a i l a b l e  

t o  r e s p o n d  t o  a n  o i l  s p i l l  a n d  c o u l d  n o t  a n d  d i d  n o t  r e s p o n d  

a d e q u a t e l y  t o  t h e  o i l  s p i l l e d  b y  t h e  E X X O N  V A L D E Z . D e f e n d a n t s
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i n a b i l i t y  t o  r e s p o n d  t o  t h e  o i l  spill" w a s  d u e  in l a r g e  p a r t  to 

d e f e n d a n t s 1 c o n s c i o u s ,  d e l i b e r a t e ,  n e g l i g e n t  a n d  r e c k l e s s  

d e c i s i o n  t o  s a v e  m o n e y  b y  r e d u c i n g  m a n p o w e r ,  t r a i n i n g ,
4

e q u i p m e n t  a n d  m a i n t e n a n c e  o f  e q u i p m e n t  b e l o w  t h o s e  l e v e l s  

w h i c h  d e f e n d a n t s  knew, o r  s h o u l d  h a v e  k n o w n ,  w e r e  n e c e s s a r y  to 

r e s p o n d  t o  a m a j o r  o i l  s p i l l .

T HU G R O U N D I N G

39. O n  T h u r s d a y  e v e n i n g ,  M a r c h  23, 1989, t h e  E X X O N  

V A L D E Z ,  a  v e r y  l a r g e  c r u d e  o i l  c a r r i e r  ("VLCC") a n d  o n e  o f  

E x x o n ’s t w o  l a r g e s t  o i l  t a n k e r  v e s s e l s ,  l e f t  t h e  P o r t  of 

V a l d e z ,  A l a s k a ,  b o u n d  f o r  L o n g  B e a c h ,  C a l i f o r n i a .

40. O n  i n f o r m a t i o n  a n d  b e l i e f ,  T h i r d  M a t e  G r e g o r y  

C o u s i n s  a n d  o t h e r  c r e w  m e m b e r s  d i d  n o t  h a v e  t h e  a m o u n t  o f  r e s t  

r e q u i r e d  b y  s t a t u t e  p r i o r  t o  t h e  E X X O N  V A L D E Z ’S d e p a r t u r e  f r o m  

P o r t  V a l d e 2 o n  t h e  e v e n i n g  o f  M a r c h  23, 1989.

41. P r i o r  t o  b o a r d i n g  t h e  E X X O N  V A L D E Z  o n  M a r c h  23, 

1989, C a p t a i n  J o s e p h  H a z e l w o o d  h a d  b e e n  d r i n k i n g  a l c o h o l i c  

b e v e r a g e s  in V a l d e z .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  a t  t h e  t i m e  

C a p t a i n  H a z e l w o o d  b o a r d e d  t h e  v e s s e l ,  h e  w a s  i n t o x i c a t e d  a n d  

in v i o l a t i o n  o f  U n i t e d  S t a t e s  C o a s t  G u a r d  ("Coast Guard") 

r e g u l a t i o n s  a n d  p r u d e n t  p r a c t i c e s  c o n c e r n i n g  the u s e  o f  

a l c o h o l  a n d  t h e  p h y s i c a l  a n d  m e n t a l  c o n d i t i o n  r e q u i r e d  of  

c a p t a i n s  o p e r a t i n g  t h i s  t y p e  o f  v e s s e l .

42. U n d e r  t h e  c o m m a n d  o f  a h a r b o r  pilot, t h e  E X X O N  

V A L D E Z  l e f t  t h e  V a l d e z  t e r m i n a l  a t  a p p r o x i m a t e l y  9 : 1 5  p.m., 

M a r c h  23, 1989, a n d  p a s s e d  t h r o u g h  t h e  V a l d e z  N a r r o w s .  E x c e p t  

f o r  a b r i e f  p e r i o d  a t  t h e  s t a r t  o f  t h e  v o y a g e ,  C a p t a i n
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H a z e l w o o d ,  w h o  a t  a l l  t i m e s  r e l e v a n t ' h e r e t o  w a s  a c t i n g  w i t h i n  

t h e  s c o p e  o f  h i s  e m p l o y m e n t  a n d  a s  a n  a g e n t  a n d / o r  

r e p r e s e n t a t i v e  o f  d e f e n d a n t  E x x o n ,  w a s  n o t  p r e s e n t  on  the 

b r i d g e  of  t h e  E X X O N  V A L D E Z  w h e n  t h e  h a r b o r  p i l o t  w a s  c o n n i n g  

j t h e  v e s s e l .  In p r e p a r a t i o n  f o r - h i s  d e p a r t u r e ,  t h e  h a r b o r  

!j p i l o t  r e q u s s t e d ,  h o w e v e r ,  t h a t  C a p t a i n  H a z e l w o o d  r e t u r n  to  t h e  

b r i d g e ,  w h i c h  C a p t a i n  H a z e l w o o d  did.
I
I 43. A f t e r  t h e  d e p a r t u r e  o f  t h e  h a r b o r  pilot,

j| C a p t a i n  H a z e l w o o d  i n f o r m e d  t h e  C o a s t  G u a r d  t h a t  h e  w a *

! c h a n g i n g  t h e  v e s s e l ' s  c o u r s e  f r o m  t h e  d e e p - w a t e r ,  n o r m a l

\ . .
j| o u t b o u n d  s h i p p i n g  lane. C a p t a i n  H a z e l w o o d  a l s o  i n f o r m e d  the 

i C o a s t  G u a r d  t h a t  h e  w o u l d  n o t i f y  it w h e n  t h e  v e s s e l  c r o s s e d  

t h e  t r a f f i c  s e p a r a t i o n  zone. C a p t a i n  H a z e l w o o d  d i d  n o t  i n f o r m
i
i t h e  C o a s t  G u a r d  w h e n  t h e  v e s s e l  c r o s s e d  t h e  t r a f f i c  s e p a r a t i o n  

zone.

44. C a p t a i n  H a z e l w o o d  d i r e c t e d  H e l m s m a n  H a r r y  C l a a r  

t o  c o m e  t o  a h e a d i n g  of 200*. C a p t a i n  H a z e l w o o d  t h a n  t o l d  

H e l m s m a n  C l a a r  t o  c o m e  t o  a h e a d i n g  o f  18 0 *  a n d  p u t  o n  t h e  

a u t o p i l o t .  H e l m s m a n  C l a a r  c a r r i e d  o u t  t h e s e  i n s t r u c t i o n s .  In 

v i o l a t i o n  o f  C o a s t  G u a r d  r e g u l a t i o n s ,  t h e  C o a s t  G u a r d  w a s  not 

i n f o r m e d  o f  t h e  s e c o n d  c o u r s e  c h a n g e ,  w h i c h  t o o k  t h e  E X X O N  

V A L D E Z  e n t i r e l y  o u t  o f  t h e  t r a f f i c  s e p a r a t i o n  s y s t e m .

45. C a p t a i n  H a z e l w o o d  d i r e c t e d  T h i r d  M a t e  G r e g o r y  

C o u s i n s  t o  b r i n g  t h e  v e s s e l  b a c k  i n t o  t h e  s h i p p i n g  l a n e s  b y  

e x e c u t i n g  a  t u r n  at  a p o i n t  w h i c h  h e  i d e n t i f i e d  t o  C o u s i n s  on 

t h e  n a v i g a t i o n a l  c h a r t  a s  a c e r t a i n  " 3 8 "  (fath o m s )  n o t a t i o n  on 

t h e  c h a r t .  A f t e r  g i v i n g  t h i s  o r d e r ,  c a p t a i n  H a z e l w o o d
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d e p a r t e d  t h e  b r i d g e ,  l e a v i n g  Mr. C o u s i n s  in c o n t r o l  o f  t h e  

n a v i g a t i o n  o f  t h e  v e s s e l .  Mr. C o u s i n s  d i d  not h a v e  t h e  

p i l o t a g e  e n d o r s e m e n t  r e q u i r e d  t o  p i l o t  a V L C C  t h r o u g h  P r i n c e  

W i l l i a m  Sound. C o u s i n s  w a s  u n a w a r e  t h a t  t h e  a u t o p i l o t  w a s  o n  

w h e n  h e  w a s  l e f t  in c o n t r o l  o f  the' n a v i g a t i o n  o f  t h e  v e s s e l .
ti

j 46. F o l l o w i n g  C a p t a i n  H a z e l w o o d ’s d e p a r t u r e  f r o m
i
| t h e  b r i d g e ,  H e l m s m a n  C l a a r  w a s  r e l i e v e d  b y  H e l m s m a n  R o b e r t
i
j*
i K a g a n .  A t  all r e l e v a n t  t i m e s ,  M e s s r s .  Cousins, C l a a r  a n d
j
| K a g a n  w e r e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  e m p l o y m e n t ,  a n d  as

Jj a g e n t s  a n d / o r  r e p r e s e n t a t i v e s  of  d e f e n d a n t s  Exxon.
I

47. T h e  E X X O N  V A L D E Z  c o n t i n u e d  p a s t  t h e  c l e a r l y -  

m a r k e d  v e s s e l  t r a f f i c  l a n e s  i n t o  a n  a r e a  d a n g e r o u s  t o  v e s s e l s  

d u e  t o  r e e f s  a n d  o t h e r  o b s t r u c t i o n s ,  i n c l u d i n g  t h e  w e l l - m a r k e d  

B l i g h  R e ef. A f t e r  t r a v e l i n g  a p p r o x i m a t e l y  t h r e e  m i l e s  e a s t  o f

■ t h e  i n b o u n d  s h i p p i n g  l a ne, a n d  i g n o r i n g  u n t i l  t o o  l a t e  t h e
i

b u o y  a n d  f l a s h i n g  r e d  l i g h t  a t  B l i g h  R e e f ,  the E X X O N  v a l d e z  

s t r u c k  B l i g h  R e e f  s h o r t l y  a f t e r  m i d n i g h t  on  F r i d a y ,  M a r c h  24, 

1989. T h e  g r o u n d i n g  p u n c t u r e d  t h e  s i n g l e - h u l l e d  v e s s e l  andl 

r e s u l t e d  in t h e  r u p t u r e  o f  s e v e r a l  o f  t h e  v e s s e l ' s  c r u d e  oil 

c a r g o  t a n k e .  w h e n  t h e  E X X O N  V A L D E Z  w e n t  ag r o u n d ,  C a p t a i n  

H a z e l w o o d  w a s  n o t  o n  t h e  b r i d g e  o f  t h e  v e s s e l .

48. A f t e r  t h e  g r o u n d i n g ,  C a p t a i n  H a z e l w o o d  a n d  

E x x o n  i n c r e a s e d  t h e  q u a n t i t y  o f  t h e  o i l  s p i l l e d  i n t o  P r i n c e  

W i l l i a m  S o u n d  b y  t h e i r  a t t e m p t s  t o  e x t r i c a t e  t h e  v e s s e l  f r o m  

B l i g h  R e e f .

49. E x x o n  d e f e n d a n t s  h a v e  s y s t e m a t i c a l l y  r e d u c e d  

t h e  c r e w  s i z e  o f  t a n k e r s  in t h e  V a l d e 2  t r a d e  f o r  t h e  p u r p o s e
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o f  s a v i n g  m o n e y .  T h e  c r a w  s i 2« o f  t h e  E X X O N  V A L D E Z  w a s  t o o  

s m a l l  f o r  t h e  w o r k  r e s p o n s i b i l i t i e s  a s s i g n e d  to t h e  crew. On 

i n f o r m a t i o n  a n d  b e l i e f , as a r e s u l t ,  t h e  c r e w  o f  t h e  E X X O N  

V A L D E Z  w a s  o v e r w o r k e d ,  f a t i g u e d  a n d  n o t  a l e r t  on t h e  e v e n i n g  

o f  M a r c h  23, 1989. •

50. A t  t h e  t i m e  t h e  E X X O N  V A L D E Z  s t r u c k  B l i g h  Reef, 

t h e  v e s s e l  w a s  i n c o m p e t e n t l y  m a n n e d  w i t h i n  t h e  p r i v i t y  a n d  

k n o w l e d g e  o f  t h e  E x x o n  d e f e n d a n t s ,  w h o  knew, o r  h a d  rcaason to 

k n o w ,  t h a t  C a p t a i n  H a z e l w o o d  w o u l d  b e c o m e  i n t o x i c a t e d  p r i o r  to 

t h e  v e s s e l ' s  d e p a r t u r e .  T h e  E x x o n  d e f e n d a n t s  h a d  f a i l e d  to 

i n s t i t u t e  a d e q u a t e  a n d  p r u d e n t  m e a j u r e s  t o  p r e c l u d e  i m p a i r m e n t  

o f  i t s  o f f i c e r s  a n d  c r e w s  s e r v i n g  o n  V L C C s .  O n  i n f o r m a t i o n  

a n d  b e l i e f ,  t h e  v e s s e l  w a s  a l s o  i n c o m p e t e n t l y  m a n n e d  w i t h i n  

t h e  p r i v i t y  a n d  k n o w l e d g e  o f  t h e  E x x o n  d e f e n d a n t s ,  w h o  knew, 

o r  h a d  r e a s o n  t o  k n ow, t h a t  T h i r d  M a t e  C o u s i n s  w o u l d  b e  left 

i n  c h a r g e  o f  t h e  v e s s e l  w h e n  h e  l a c k e d  t h e  p i l o t a g e  

e n d o r s e m e n t  t o  o p e r a t e  t h e  v e s s e l  i n  P r i n c e  W i l l i a m  Sound.

T h e  E x x o n  d e f e n d a n t s  f a i l e d  t o  t a k e  s t e p s  t o  i n s u r e  t h a t  the 

E X X O N  V A L D E Z  c o m p l i e d  w i t h  a l l  a p p l i c a b l e  s t a t e  a n d  f e d e r a l  

l a w s  a n d  r e g u l a t i o n s  r e l a t i n g  t o  t h e  m a n n i n g  o f  V L C C s  in 

P r i n c e  W i l l i a m  S o u n d .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  t h e  E x x o n  

d e f e n d a n t s  i n t e n t i o n a l l y  o r  n e g l i g e n t l y  a u t h o r i z e d  o r  

p e r m i t t e d  C a p t a i n  H a z e l w o o d  a n d  t h e  c r e w  o f  t h e  E X X O N  V A L D E Z  

t o  f r e q u e n t l y  a n d  s y s t e m a t i c a l l y  v i o l a t e  C o a s t  G u a r d  

r e g u l a t i o n s  a n d  E x x o n  p o l i c i e s  c o n c e r n i n g  t h e  m a n n i n g  o r  

o p e r a t i o n  o f  t h e  E X X O N  V A L D E Z .
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5 1 .  E l e v e n  o f  t h e  EXXON VALDEZ1*  t a n k 3  w e r e  
r u p t u r e d  b y  e i t h e r  t h e  i n i t i a l  g r o u n d i n g  o r  t h e  s u b s e q u e n t  
e f f o r t s  t o  d i s l o d g e  t h e  v e s s e l  f r o m  B l i g h  R e e f ,  c a u s i n g  t h e  
l a r g e s t  o i l  s p i l l  i n  U n i t e d  s t a t e s  h i s t o r y .  A p p r o x im a t e l y  11  
m i l l i o n  g a l l o n s  o f  c r u d e  o i l  s p i l l e d  i n t o  P r i n c e  W i l l i a m  S ound  
f r o m  t h e  EXXON VALDEZ.

R E S P O N S E  O F  D E F E N D A N T S  TO TH E  O I L  S P I L L

5 2 .  A l l  d e f e n d a n t s  a r e  r e s p o n s i b l e  f o r  c o n t a i n m e n t  
a n d  c l e a n u p  o f  t h e  o i l  s p i l l  f r o m  t h e  EXXON VALDEZ. By  
s t a t u t e ,  r e g u l a t i o n ,  t h e  p r o v i s i o n s  o f  t h e  S t a t e  R i g h t - o f - W a y  
L e a s e  an d  o r d i n a r y  p r u d e n c e ,  t h e  d e f e n d a n t s  w e r e  r e q u i r e d  t o  
b e  p r e p a r e d  t o  c o n t a i n  a n d  c l e a n  up  o i l  s p i l l e d  b y  th em  and  t o  
im p le m e n t  t h e  P l a n  i n  t h e  e v e n t  o f  an  o i l  s p i l l  i n  P r i n c e  
W i l l i a m  S o u n d .  N o n e t h e l e s s ,  and  c o n t r a r y  t o  t h e  
r e p r e s e n t a t i o n s  o f  t h e  d e f e n d a n t s ,  b o t h  i n  t h e i r  P l a n  a s  
u p d a t e d  and  i n  o t h e r  r e p r e s e n t a t i o n s  t o  t h e  S t a t e  a n d  t h i r d  
p a r t i e s ,  t h e  d e f e n d a n t s  b o t h  f a i l e d  t o  m ake , a n d  d e l a y e d  
m a k in g ,  a n  a p p r o p r i a t e  r e s p o n s e  t o  t h e  o i l  s p i l l  f r o m  t h e  
EXXON VALDEZ. T h e  d e f e n d a n t s  f a i l e d  t o  t a k e  p r o m p t  and  
a d e q u a t e  m e a s u re s  t o  c o n t a i n  t h e  o i l  s p i l l  and  t o  r e c o v e r  o i l  
s p i l l e d  f r o m  t h e  EXXON VALDEZ,

5 3 .  A l t h o u g h  t h e  P l a n  d o e s  n o t  d i s c l o s e  t h a t  
A l y e s k a  m ig h t  s u r r e n d e r  i t s  r e s p o n s i b i l i t i e s  f o r  c o n t a i n i n g  
a n d  c l e a n i n g  up  an  o i l  s p i l l  i n  P r i n c e  W i l l i a m  S o u n d ,  A ly e s k a  
n o n e t h e l e s s  w i t h d r e w  f r o m  c o n t a i n i n g  a n d  c l e a n i n g  u p  t h e  
s p i l l .  T h i s  w i t h d r a w a l  comm enced  a s  e a r l y  a s  F r i d a y  e v e n i n g  
(M a rc h  2 4 ,  1 9 8 9 )  a n d  w i t h d r a w a l  c a u s e d  d e l a y ,  u n c e r t a i n t y ,
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c o n f u s i o n  a n d  i n e f f e c t i v e  and  i n e f f i c i e n t  u s e  o f  c o n t a i n m e n t  
and  c l e a n  up  e q u ip m e n t  a n d  m anpow er and  c o n t r i b u t e d  t o  t h e  
f a i l u r e  o f  d e f e n d a n t s  p r o m p t l y  t o  p r o t e c t  s e n s i t i v e  a r e a s  b y  
b o om in g  a s  r e q u i r e d  b y  t h e  P l a n .

5 4 .  D u r i n g  t h e  c r u c i a l  f i r s t  48  h o u r s  a f t e r  t h e  o i l  
s p i l l ,  t h e  w e a t h e r  c o n d i t i o n s  w e r e  w e l l - s u i t e d  t o  c o n t a i n i n g  
and  r e c o v e r i n g  t h e  s p i l l e d  c r u d e  o i l .  N o n e t h e l e s s ,  a s  a 
r e s u l t  o f  t h e  i n a d e q u a t e  e q u ip m e n t ,  i n s u f f i c i e n t  an d  
i n a d e q u a t e l y  t r a i n e d  p e r s o n n e l ,  c o n f u s i o n  o v e r  w h ic h  
d e f e n d a n t s  w e r e  r e s p o n s i b l e  f o r  w h a t  a c t i o n s ,  v i r t u a l l y  n o  o i l  
was r e c o v e r e d  i n  t h e  f i r s t  4S h o u r s .  The  u l t i m a t e  a s s i g n m e n t  
o f  c o n t a i n m e n t  a n d  c l e a n  u p  r e s p o n s i b i l i t y  w en t t o  E x x on  
S h i p p i n g  C om pany , an  e n t i t y  w h ic h ,  on  i n f o r m a t i o n  and  b e l i e f ,  
h ad  n o  s u b s t a n t i a l  k n o w le d g e  o f  t h e  P l a n .

5 5 .  When t h e  s p i l l  o c c u r r e d ,  t h e  d e f e n d a n t s  d i d  n o t  
p r o v i d e  t h e  p e r s o n n e l ,  e q u ip m e n t  o r  r e s p o n s e  t h e y  c o m m it t e d  t o  
i n  t h e  P l a n .  T h e  d e f e n d a n t s  d i d  n o t  h a v e  p r e s e n t  a t  t h e  o i l  
s p i l l  s i t e  a  t r a i n e d  t a s k  f o r c e  c a p a b l e  o f  a n  a d e q u a t e ,  
s u s t a i n e d ,  s t a t e - o f - t h e - a r t  r e s p o n s e .  T he  d o c k  an d  o f f i c e  
w o r k e r s  who w e r e  p a r t  o f  t h e  A l y e s k a  o i l  s p i l l  r e s p o n s e  te am  
h a d  n o  s u b s t a n t i a l  e x p e r i e n c e  o r  t r a i n i n g  w i t h  o i l  s p i l l s  o f  
s u b s t a n t i a l  s i z e ,  a n d  a  f u l l - t i m e  o i l  s p i l l  c o o r d i n a t o r  was no  
l o n g e r  s t a t i o n e d  i n  V a l d e z ,  A l a s k a .

5 6 .  D u r i n g  t h e  f i r s t  2 4  h o u r s  a f t e r  t h e  o i l  s p i l l ,  
n o n e  o f  t h e  d e f e n d a n t s  h a d  t h e  a i r c r a f t ,  s p r a y  e q u ip m e n t ,  f i r e  
b o om s ,  o t h e r  e q u i p m e n t  a n d  p e r s o n n e l  o n - s i t e  t o  commence 
b u r n i n g  o f  t h e  o i l  o r  f u l l  s e a l s  a p p l i c a t i o n  o f  d i s p e r s a n t s .

CQMBL2JM3B - 1Q
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D u r i n g  t h i s  c r u c i a l  t im e  p e r i o d ,  d e f e n d a n t s  o n l y  a c t i o n  was t o  
s t a r t  t r a n s p o r t i n g  e q u i p m e n t ,  s u p p l i e s  and  p e r s o n n e l  f r o m  
l o c a t i o n s  a s  f a r  a s  2 , 0 0 0  m i l e s  f r o m  t h e  o i l  s p i l l  s i t o .

5 7 .  A t  t h e  t im e  o f  t h e  o i l  s p i l l ,  d e f e n d a n t s ’ 
e q u ip m e n t  a n d  m a t e r i a l s  w e r e  n o t  a d e q u a t e ,  n o t  s t a t e - o f - t h e -  
a r t ,  n o t  o p e r a t i o n a l ,  n o t  p r o p e r l y  m a i n t a i n e d  a n d  w e re  n o t  
e f f e c t i v e .  T he  d e f e n d a n t s  l a c k e d  im m e d ia t e  a c c e s s  t o  a d e q u a t e  
c o n t a i n m e n t  b o om s .  A l y e s k a ’ s  c o n t a i n m e n t  boom d e p lo y m e n t  
b a r g e  w h ic h  was t o  b e  u s e d  f o r  s u c h  e m e r g e n c i e s  was u n lo a d e d  
o r  n o t  f u l l y  l o a d e d  and  o u t  o f  s e r v i c e .  M od e rn  s e l f - i n f l a t i n g  
c o n t a i n m e n t  boom s d e s i g n e d  t o  c o n t a i n  o i l  s l i c k s  im m e d i a t e l y  
a f t e r  a n  o i l  s p i l l  w e re  u n a v a i l a b l e  f o r  p r o m p t  d e p l o y m e n t .

5 6 .  The  s k im m e r  b o a t s  u s e d  b y  t h e  d e f e n d a n t s  f o r  
t h e  o i l  s p i l l  c l e a n  u p  w e r e  i n  p o o r  c o n d i t i o n  a n d  i n c a p a b l e  o f  
r e c o v e r i n g  t h e  am oun t  o f  o i l  r e p r e s e n t e d  i n  t h e  P l a n  t o  b e  
r e c o v e r a b l e  b y  s k im m in g .  A 2 1 8 , 0 0 0 - g a l l o n  c a p a c i t y  t a n k e r  
b a r g e ,  d e s i g n e d  t o  c a r r y  o i l  f r o m  s p i l l  s i t e s ,  h a d  b e en  
r e p l a c e d  b y  a  much s m a l l e r ,  s e c o n d - h a n d  b a r g e .

5 9 .  A t  t h e  t im e  o f  t h e  s p i l l ,  t h e  d e f e n d a n t s  a l s o  
l a c k e d  a v a i l a b l e  o r  im m e d ia t e  a c c e s s  t o  e q u ip m e n t  n e e d e d  t o  
e x c l u d e  s p i l l e d  o i l  f r o m  e n v i r o n m e n t a l l y  s e n s i t i v e  a r e a s ,  a s  
c o m m i t t e d  t o  i n  t h e  P l a n .  F u r t h e r ,  t h e  d e f e n d a n t s  h ad  no  com™ 
m u n i c a t i o n s  e q u ip m e n t  c a p a b l e  o f  p e r m i t t i n g  e f f e c t i v e  and  
p r o m p t  d e p lo y m e n t  a n d  c o o r d i n a t i o n  o f  s p i l l  r e s p o n s e  p e r s o n n e l  
a n d  e q u ip m e n t ,

6 0 .  D e f e n d a n t s  A l y e s k a  and  E x x o n ' s  r e s p o n s e  e f f o r t  

t o  c l e a n  up t h e  o i l  a f t e r  t h e  f i r s t  48  h o u r s  w a s ,  a n d
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c o n t i n u e s  t o  b e ,  e v e n  t o  t h e  p r e s e n t , "  i n s u f f i c i e n t  a n d  

i n a d e q u a t e .  A m o n g  o t h e r  t h i n g s ,  d e f e n d a n t s  h a v e  d e p l o y e d

e q u i p m e n t  a n d  m a n p o w e r  i n e f f e c t i v e l y  a n d  w a s t e f u l l y .
• /

D e f e n d a n t s  h a v e  f a i l e d  t o  c l e a n  u p  a n d  r e m o v e  a l l  t h e  o i l  f r o m  

S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  a s  r e q u i r e d  b y  l a w .

D A M A GE 8 TO P L A I K T I F F

6 1 .  A s  a  r e s u l t  o f  t h e  o i l  s p i l l  f r o m  t h e  EXXON 

V A L D E Z ,  o v e r  a  t h o u s a n d  s q u a r e  m i l e s  o f  s t a t e  l a n d s ,  w a t e r s  

a n d  r e s o u r c e s  h a v e  s u f f e r e d  s e v e r e  e n v i r o n m e n t a l  d a m a g e .  A  

g r o w i n g  n u m b e r  o f  c o a s t a l  a n d  i n l a n d  s o u n d s  a n d  b a y s ,  b e a c h e s ,  

t i d e l a n d s ,  t i d a l  p o o l s ,  w e t l a n d s ,  e s t u a r i e s  a n d  o t h e r  

s e n s i t i v e  e l e m e n t s  o f  t h e  e c o s y s t e m s  h a v e  b e e n  d e v a s t a t e d ;  

t h o u s a n d s  o f  m a m m a l s ,  f o w l  a n d  f i s h  h a v e  b e e n  k i l l e d  o r  

i n j u r e d ;  a n a d r o m o u s  s t r e a m s ,  n e a r  s h o r e  e n v i r o n m e n t s  a n d  o t h e r  

f i s h  a n d  w i l d l i f e  c r i t i c a l  h a b i t a t s  h a v e  b e e n  c o n t a m i n a t e d ;  

a e s t h e t i c s  a n d  s c e n i c  q u a l i t y  h a v e  b e e n  d e s t r o y e d  o r  i m p a i r e d ,  

t o g e t h e r  w i t h  a t t e n d a n t  o p p o r t u n i t i e s  f o r  r e c r e a t i o n a l  

e x p e r i e n c e s ;  a i r  q u a l i t y  h a s  d e t e r i o r a t e d  t h r o u g h  t h e  e s c a p e  

o f  e v a p o r a t i n g  p o l l u t a n t s ;  c o m m e r c i a l  f i s h e r i e s  h a v e  b e e n  

s h a r p l y  c u r t a i l e d ,  w i t h  a d v e r s e  b i o l o g i c a l  a n d  e c o n o m i c  

c o n s e q u e n c e s ;  t h e  g r e a t e r  e c o s y s t e m  i n  t h e  s p i l l  a r e a  h a s  b e e n  

d e p r i v e d  o f  i t s  p r i s t i n e  c o n d i t i o n  w i t h  a t t e n d a n t  d a m a g e  t o  

t h e  c o n d i t i o n  o f ,  a n d  i n t e r r e l a t i o n s h i p  a m o n g ,  l i v i n g  

c r e a t u r e s  c o m p r i s i n g  t h e  s y s t e m ;  a n d  t h e  m a n a g e m e n t  

o p p o r t u n i t i e s  a v a i l a b l e  t h r o u g h  t h e  k n o w l e d g e  a n d  d a t a  b a s e  

g e n e r a t e d  f r o m  p r i o r  e x p e r i e n c e  w i t h  t h e  e c o s y s t e m  h a v e  b e e n  

c o m p r o m i s e d .
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6 2 .  T h e  S t a t e  h a s  i n c u r r e d ,  a n d  w i l l  c o n t i n u e  t o

i n c u r ,  e c o n o m i c  d a m a g e s  i n  t h e  f o r m  o f  e x t r a o r d i n a r y  e x p e n s e s  
*• •

d i r e c t l y  r e l a t e d  t o  t h e  s p i l l  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n :
•fc

( i )  c o s t s  o f  r e s p o n s e  t o  t h e  o i l  s p i l l ,  i n v e s t i g a t i o n  a n d  

m o n i t o r i n g  o f  t h e  o i l  s p i l l ;  ( i i )  c o s t s  o f  c l e a n  u p  a n d  

r e m o v a l ;  ( i i i )  c o s t s  o f  d a m a g e  a s s e s s m e n t  s t u d i e s ;  ( i v )  

i n c r e a s e d  d i r e c t  a n d  i n d i r e c t  c o s t s  o f  p r o v i d i n g  g o v e r n m e n t a l  

s e r v i c e s  t o  p e r s o n s  o r  e n t i t i e s  a d v e r s e l y  e f f e c t e d  b y  t h e  o i l  

s p i l l ;  a n d  ( v )  t h e  l o s s e s  d u e  t o  o r d i n a r y  g o v e r n m e n t  s e r v i c e s  

c u r t a i l e d  o r  i m p a i r e d  a s  a  r e s u l t  o f  d i v e r s i o n  o f  S t a t e  

r e s o u r c e s  c a u s e d  b y  S t a t e  a c t i v i t i e s  r e l a t e d  t o  t h e  s p i l l .

6 3 .  T h e  S t a t e  h a s  s u f f e r e d ,  a n d  w i l l  c o n t i n u e  t o  

s u f f e r ,  e c o n o m i c  d a m a g e s  i n  t h e  f o r m  o f  e x t r a o r d i n a r y  l o s s e s  

o f  r e v e n u e  r e l a t i n g  t o  t h e  s p i l l ,  i n c l u d i n g ,  w i t h o u t  

l i m i t a t i o n :  ( i )  l o s s  o f  f i s h  p r o c e s s i n g  t a x  r e v e n u e ;  ( i i )

l o s s  o f  s a l m o n  e n h a n c e m e n t  t a x  r e v e n u e ;  ( i i i )  l o s s  o f  o i l  a n d  

g a s  p r o d u c t i o n  t a x  r e v e n u e ;  ( i v )  l o s s  o f  c o r p o r a t e  i n c o m e  t a x  

r e v e n u e ;  a n d  ( v )  l o s s  o f  o i l  p r o d u c t i o n  r o y a l t i e s .

6 4 .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  t h e  e n v i r o n m e n t a l  

a n d  e c o n o m i c  d a m a g e s  c a u s e d  b y  t h e  o i l  s p i l l  t o  p r o p e r t y ,  

t r a d e s  a n d  b u s i n e s s ,  S t a t e  r e v e n u e s ,  f i s h e r i e s ,  m a r i n e  l i f e ,  

v a r i o u s  c a t e g o r i e s  o f  S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  a n d  

t h e  e n j o y m e n t  t h e r e o f  w i t h i n ,  a m o n g  o t h e r s ,  P r i n c e  W i l l i a m  

S o u n d ,  C o o k  I n l e t ,  K o d i a k  I s l a n d  a n d  t h e  G u l f  o f  A l a s k a ,  w i l l  

c o n t i n u e  f o r  m a n y  y e a r s .

6 5 .  O n  i n f o r m a t i o n  a n d  b e l i e f ,  d e f e n d a n t s  m a y  

c u r t a i l  o r  a b a n d o n  t h e i r  e f f o r t s  a t  c l e a n i n g  u p  t h e  b e a c h e s
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a n d  r e s t o r i n g  t h e m  t o  t h e i r  p r e - s p i l l * ' c o n d i t i o n *  S u c h  

c u r t a i l m e n t  a n d / o r  a b a n d o n m e n t  o f  t h e  c l e a n  u p  w i l l  c a u s e

p l a i n t i f f  i r r e p a r a b l e  h a r m  b e c a u s e  m o n e y  w i l l  n o t  p r e v e n t  t h e
j ... •
I e n v i r o n m e n t a l  a n d  o t h e r  d a m a g e s  w h i c h  w i l l  o c c u r  t o  s t a t e
i

l a n d s ,  w a t e r s  a n d  r e s o u r c e s -  a s  a - r e s u l t  o f  d e f e n d a n t s '  

t e r m i n a t i o n  o f  c l e a n  u p  w o r k ,  o n  i n f o r m a t i o n  a n d  b e l i e f ,  

i d e f e n d a n t s  h a v e  n o t  y e t  c o m m e n c e d  r e s t o r a t i o n  w o r k  a n d  t h e
i
| s t a t e  w i l l  i n c u r  c o s t s  o f  r e s t o r a t i o n  a n d  r e p l a c e m e n t  o f

j i m p a c t e d  S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s .

‘j C O U N T I

N E G L IG E N T  O R  I N T E N T I O N A L  F A IL U R E  TO  C O N T A IN  
A N D  C L E A N  U P  T H E  O I L  S P I L L  

A L L  D E F E N D A N T 8

6 6 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

6 7 .  T h e  c o n t a i n m e n t  a n d  r e m o v a l  o f  t h e  d i s c h a r g e d  

o i l  w h i c h  d a m a g e d  a n d  t h r e a t e n s  t o  f u r t h e r  d a m a g e  S t a t e  l a n d s ,  

w a t e r s  a n d  r e s o u r c e s  a n d  p r i v a t e  p r o p e r t y  w a s  t h e
I

r e s p o n s i b i l i t y  o f  a l l  d e f e n d a n t s .  D e f e n d a n t s  h a d  a  d u t y  t o  

p l a i n t i f f  t o  h a v e  a d e q u a t e  r e s o u r c e s  a v a i l a b l e  t o  c o n t a i n  a n d  

c l e a n  u p  i m m e d i a t e l y  a n d  e f f e c t i v e l y  t h e  o i l  s p i l l .

6 8 .  P r i o r  t o  t h e  E X X O N  V A L D E Z  o i l  s p i l l ,  t h e  

d e f e n d a n t s  h a d  r e p e a t e d l y  r e p r e s e n t e d  t o  t h e  S t a t e  a n d  o t h e r s  

t h a t  t h e y  h a d  t h e  r e s o u r c e s ,  t e c h n o l o g y  a n d  a  p l a n  b y  w h i c h  

m a j o r  o i l  s p i l l s  c o u l d  b e  c o n t a i n e d  a n d  e x c l u d e d  f r o m  

e n v i r o n m e n t a l l y  s e n s i t i v e  a r e a s  w i t h i n  h o u r s  o f  t h e  

o c c u r r e n c e .  I n  t h e  p e r i o d  i m m e d i a t e l y  a f t e r  t h e  g r o u n d i n g  o f  

t h e  E X X O N  V A L D E Z ,  n o t h i n g  w a s  d o n e  t o  p r o m p t l y  c o n t a i n  t h e  o i l
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s p i l l .  N e a r l y  a n  e n t i r e  d a y  p a s s e d  a f t e r  t h e  o i l  s p i l l  b e f o r e  

A l y e s k a  a n d  E x x o n  r e p r e s e n t a t i v e s  e v e n  s t a r t e d  t o  p l a c e  b o o m s

j o r  c l e a n  u p  t h e  o i l  s p i l l .  M o r e  d a y s  w o u l d  p a s s  b e f o r e
I # ...

d e f e n d a n t s  t o o k  a n y  e f f e c t i v e  a c t i o n  t o  i m p l e m e n t  e x c l u s i o n a r y  

b o o m i n g  o f  s e n s i t i v e  a r e a s . -  • • '
»

6 9 .  T h e  d e l a y s  i n  r e s p o n d i n g  t o  t h e  EXXO N  V A L D E Z  

| o i l  s p i l l  w e r e  d u e  t o  t h e  d e f e n d a n t s ’ l a c k  o f  p r e p a r e d n e s s  i n  

| p e r s o n n e l ,  e q u i p m e n t  a n d  m a t e r i a l s  t o  e n g a g e  i n  a n  e f f e c t i v e  

| c l e a n  u p  o f  t h e  EXXON  V A L D E Z  o i l  s p i l l .
i
I 7 0 .  D e f e n d a n t s  k n e w ,  o r  s h o u l d  h a v e  k n o w n ,  t h a t

t h e y  l a c k e d  a d e q u a t e  e q u i p m e n t  a n d  m a t e r i a l s  a n d  t r a i n e d  

p e r s o n n e l  t o  c o n t a i n  e f f e c t i v e l y  a n d  t o  c l e a n  u p  a  s p i l l  o f  

t h e  m a g n i t u d e  o f  t h e  E X X O N  V A L D E Z  o i l  s p i l l .

7 1 .  T h e  d e f e n d a n t s  e i t h e r  i n t e n t i o n a l l y  o r  

n e g l i g e n t l y  f a i l e d  t o  c o n t r o l ,  c o n t a i n  a n d  c l e a n  u p  t h e  o i l  

s p i l l  b y ,  a m o n g  o t h e r  t h i n g s ,  ( i )  f a i l i n g  t o  p r o v i d e  

a d e q u a t e l y  f o r  t h e  c o n t a i n m e n t  a n d  c l e a n  u p  o f  a n y  d i s c h a r g e  

o f  o i l ;  ( i i )  i n a d e q u a t e l y  p l a n n i n g  t h e  c l e a n  u p  e f f o r t  

s t e m m i n g  f r o m  t h e  EXXO N  V A L D E Z  o i l  s p i l l ;  ( i i i )  p o s s e s s i n g  

i n a d e q u a t e  e q u i p m e n t ,  s u p p l i e s  a n d  p e r s o n n e l  f o r  d e p l o y m e n t  i n  

t h e  e n s u i n g  c l e a n  u p  e f f o r t ;  ( i v )  u n r e a s o n a b l y  d e l a y i n g  t h e  

e n s u i n g  c l e a n  u p  e f f o r t ;  ( v )  f a i l i n g  t o  a d e q u a t e l y  c a r r y  o u t  

t h e  e n s u i n g  c l e a n  u p  e f f o r t ;  a n d  ( v i )  c h o o s i n g  i n a d e q u a t e  

t a c t i c s  i n  t h e  e n s u i n g  c l e a n  u p  e f f o r t .  A l l  t h e s e  a c t i o n s  a n d  

o m i s s i o n s  o f  d e f e n d a n t s  s e r v e d  t o  a g g r a v a t e  a n d  c o m p o u n d  t h e  

e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  t o  p l a i n t i f f .
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7 2 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e

, f o r e g o i n g  a n d  o t h e r  f a i l u r e s . b y  t h e  d e f e n d a n t s  t o  e x e r c i s e  
—  *

t h a t  d e g r e e  o f  c a r e  e x p e c t e d  o f  a  r e a s o n a b l y  p r u d e n t  p e r s o n  

a c t i n g  u n d e r  t h e  s a m e  o r  s i m i l a r  c i r c u m s t a n c e s ,  t h e  d e f e n d a n t s  

i n  t h e i r  o w n  r i g h t ,  a s  w e l l  a s  b y  a n d  t h r o u g h  t h e i r  a g e n t s ,  

s e r v a n t s  a n d  e m p l o y e e s ,  c a u s e d  p l a i n t i f f  t o  s u f f e r  s u b s t a n t i a l  

a n d  c o n t i n u i n g  e n v i r o n m e n t a l ,  e c o n o m i c  a n d  o t h e r  d a m a g e s  t o  

S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s ,  a n d  o t h e r  i n t e r e s t s  i n  

a m o u n t s  t o  b e  p r o v e n  a t  t r i a l ,

C O U N T  II

N E G L I G E N C E  

E X X O N - D E F E N D A N T S

7 3 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

7 4 .  C a p t a i n  H a z e l w o o d  w a s  n o t  i n  c o n t r o l  o f  t h e  

n a v i g a t i o n  o f  t h e  E X X O N  V A L D E S  w h e n  t h e  v e s s e l  h i t  t h e  w e l l -  

m a r k e d  B l i g h  R e e f .  I n s t e a d ,  T h i r d  M a t e  C o u s i n s  w a s  i n  c o n t r o l  

o f  t h e  n a v i g a t i o n  w h e n  t h e  v e s s e l  r a n  a g r o u n d ,  e v e n  t h o u g h  

T h i r d  M a t e  C o u s i n s  l a c k e d  t h e  p r o p e r  p i l o t a g e  e n d o r s e m e n t  a n d  

e x p e r i e n c e  t o  p i l o t  v e s s e l s  s u c h  a s  t h e  EX XO N  V A L D E Z  t h r o u g h  

t h e  w a t e r s  o f  t h e  P r i n c e  W i l l i a m  S o u n d .

7 5 .  T h e  E x x o n  d e f e n d a n t s  a n d  C a p t a i n  H a z e l w o o d  a n d  

T h i r d  M a t e  C o u s i n s  k n e w ,  o r  s h o u l d  h a v e  k n o w n ,  t h a t  C o u s i n s  

d i d  n o t  p o s s e s s  e i t h e r  t h e  r e q u i r e d  p i l o t a g e  e n d o r s e m e n t  o r  

t h e  r e q u i s i t e  d e g r e e  o f  c o m p e t e n c e  t o  c o m m a n d  t h e  E X X O N  V A L D E Z  

w i t h  r e a s o n a b l e  p r u d e n c e ,  s k i l l  o r  c a r e .  A c t i n g  w i t h i n  t h e  

s c o p e  o f  t h e i r  e m p l o y m e n t ,  c a p t a i n  H a z e l w c o d  a n d  T h i r d  M a t e



MAR 0 7  '9 1  0 9 : 1 5  A T T Y  GEN O I L , G A S * M . I N 9 0 7 - 2 7 8 - 7 0 2 2 P .  2 r V 4 3

C o u s i n s  k n e w ,  o r  s h o u l d  h a v e  k n o w n ,  t h a t  i t  w a s  u n r e a s o n a b l y  

j d a n g e r o u s  a n d  a l s o  a  v i o l a t i o n  o f  a p p l i c a b l e  C o a s t  G u a r d  r u l e s  

| a n d  r e g u l a t i o n s  f o r  H a z e l w o o d  t o  l e a v e  t h e  b r i d g e  a n d
I * *

r e l i n q u i s h  c o n t r o l  o f  t h e  n a v i g a t i o n  o f  t h e  v e s s e l  t o  C o u s i n s .

7 6 .  T h e  E x x o n  d e f e n d a n t s  k n e w ,  o r  s h o u l d  h a v e

( k n o w n ,  b a s e d  o n  t h e  s e r v i c e  i n  w h i c h  t h e  EX XO N  V A L D E Z  w a s

j i n v o l v e d ,  t h a t  i t s  s i n g l e  h u l l ,  h i g h  t e n s i l e  s t e e l
1

c o n s t r u c t i o n  w a s  n o t  s u f f i c i e n t  t o  a l l o w  i t  t o  s a f e l y  e n g a g e  

i n  t h e  t r a d e  f o r  w h i c h  i t  w a s  i n t e n d e d .

7 7 . T h e  n e g l i g e n c e  o f  t h e  E x x o n  d e f e n d a n t s ,  e x c e p t  

E x x o n  P i p e l i n e  C o m p a n y ,  i n  t h e  o p e r a t i o n  o f  t h e  E X X O N  V A L D E Z  

s p e c i f i c a l l y  i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  ( i )  f a i l i n g  t o  

m a n  t h e  EXXON  V A L D E Z  w i t h  s u f f i c i e n t  a n d  c o m p e t e n t  c r e w  

m e m b e r s  s o  t h a t  t h e  c r e w  w o u l d  n o t  b e  o v e r w o r k e d  a n d  f a t i g u e d ;
1

( i i )  p e r m i t t i n g  C a p t a i n  H a z e l w o o d  t o  c o m m a n d  t h e  E X X O N  V A L D E Z  

d e s p i t e  h i s  e x c e s s i v e  u s e  o f  a l c o h o l ;  ( i i i )  a l l o w i n g  t h e  

i m p r o p e r  r e l i n q u i s h m e n t  o f  c o n t r o l  o f  t h e  n a v i g a t i o n  o f  t h e  

E X X O N  V A L D E Z  t o  T h i r d  M a t e  C o u s i n s ;  ( i v )  u s i n g  s i n g l e  h u l l ,  

h i g h  t e n s i l e  s t e e l  c o n s t r u c t i o n  t h a t  w a s  n o t  s u f f i c i e n t  t o  

a l l o w  t h e  t a n k e r  t o  s a f e l y  e n g a g e  i n  t h e  t r a d e  f o r  w h i c h  i t  

w a s  i n t e n d e d ;  ( v )  f a i l i n g  t o  r e d u c e  s p e e d  w h e n  i c e  w a s  

e n c o u n t e r e d ?  a n d  ( v i )  f a i l i n g  t o  e s t a b l i s h  p r o p e r  m o n i t o r i n g  

a n d  s u p e r v i s i o n  o f  C a p t a i n  H a z e l w o o d  i n  l i g h t  o f  h i s  k n o w n  

a l c o h o l  p r o b l e m .

7 8 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e  

f o r e g o i n g  f a i l u r e s  b y  t h e  E x x o n  d e f e n d a n t s ,  e x c e p t  E x x o n  

P i p e l i n e  C o m p a n y ,  t o  e x e r c i s e  t h e  d e g r e e  o f  c a r e  e x p e c t e d  o f  a
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r e a s o n a b l y  p r u d e n t  p e r s o n  a c t i n g  u n d e r  t h e  s a m e  o r  s i m i l a r  

c i r c u m s t a n c e s ,  t h e  E x x o n  d e f e n d a n t s  i n  t h e i r  o w n  r i g h t  a s  w e l l
:s s

a s  b y  a n d  t h r o u g h  t h e i r  a g e n t s ,  s e r v a n t s  a n d  e m p l o y e e s ,  c a u s e d  

p l a i n t i f f  t o  s u f f e r  s u b s t a n t i a l  e n v i r o n m e n t a l  a n d  e c o n o m i c  

d a m a g e s  i n  a m o u n t s  t o  b e  p r o v e n ' - a t  t r i a l .

CO U N T I I ?

I N T E N T IO N A L  AND N E G L IG E N T  M IS R E P R E S E N T A T IO N  
A L L  D E F E N D A N T S

7 9 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

8 0 .  T h e  d e f e n d a n t s  n e g l i g e n t l y  o r  i n t e n t i o n a l l y  

m i s r e p r e s e n t e d  t o  p l a i n t i f f  a n d  o t h e r s  t h a t  t h e y  h a d  

s u f f i c i e n t  p e r s o n n e l ,  m a t e r i a l ,  k n o w l e d g e  a n d  t e c h n i q u e s  a t  

t h e i r  d i s p o s a l  t o  p r e v e n t  a  m a j o r  o i l  s p i l l  o r  t o  p r e v e n t  o r  

m i n i m i z e  e n v i r o n m e n t a l  o r  o t h e r  d a m a g e s  i f  a  m a j o r  o i l  s p i l l  

o c c u r r e d .

8 1 .  C o n t r a r y  t o  t h e s e  r e p r e s e n t a t i o n s ,  t h e  

d e f e n d a n t s  w e r e  a w a r e ,  o r  w e r e  n e g l i g e n t  o r  r e c k l e s s  i n  n o t  

b a i n g  a w a r e ,  t h a t  t h e y  l a c k e d  s u f f i c i e n t  p e r s o n n e l ,  e q u i p m e n t ,  

k n o w l e d g e  a n d  t e c h n i q u e s  t o  p r e v e n t  a n  o i l  s p i l l  o r  t o  r e s p o n d  

a d e q u a t e l y  t o  a n  o i l  s p i l l  o n  P r i n c e  W i l l i a m  S o u n d  b e f o r e  i t  

c a u s e d  s u b s t a n t i a l  e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e .  

D e f e n d a n t s  k n e w  a n d  i n t e n t i o n a l l y  d i s r e g a r d e d ,  o r  w e r e  

r e c k l e s s  i n  n o t  k n o w i n g ,  t h a t  t h e y  w e r e  i l l - e q u i p p e d  a n d  

u n p r e p a r e d  t o  r e s p o n d  t o  a n  o i l  s p i l l  s u c h  a s  t h e  E X X O N  V A L D E Z  

s p i l l .  N o n e t h e l e s s ,  d e f e n d a n t s  f a i l e d  t o  w a r n  s t a t e  o r  

f e d e r a l  a u t h o r i t i e s  o r  t h e  p u b l i c  o f  t h e i r  u n p r e p a r e d n e s s  a n d
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t h e  p o t e n t i a l  a d v e r s e  i m p a c t  o f  s u c h  u n p r e p a r e d n e s s  s h o u l d  a  

s u b s t a n t i a l  o i l  s p i l l  o c c u r  i n  P r i n c e  W i l l i a m  S o u n d .

8 2 .  D u e  t o  t h e s e  n e a l i g e n t ,  r e c k l e s s  o r  i n t e n t i o n a l  

m i s r e p r e s e n t a t i o n s  o r  o m i s s i o n s  o f  m a t e r i a l  f a c t s ,  t h e  t r u e  

d a n g e r s  p o s e d  t o  p l a i n t i f f /  t h e  - c i t i z e n s  o f  A l a s k a  a n d  S t a t e  

l a n d s ,  w a t e r s  a n d  r e s o u r c e s  w e r e  n o t  d i s c l o s e d .

8 3 .  T h e  m i s r e p r e s e n t a t i o n s  a n d  o m i s s i o n s  o f  

m a t e r i a l  f a c t  b y  t h e  d e f e n d a n t s  w e r e  n e g l i g e n t l y ,  r e c k l e s s l y  

o r  i n t e n t i o n a l l y  m a d e  t o  i n d u c e  p l a i n t i f f  a n d  o t h e r s  t o  

r e f r a i n  f r o m  t a k i n g  a c t i o n  w h i c h  w o u l d  h a v e  r e q u i r e d  

d e f e n d a n t s  t o  b e  p r e p a r e d  t o  p r e v e n t  a  m a j o r  o i l  s p i l l  a n d ,  i f  

a n  o i l  s p i l l  s h o u l d  o c c u r ,  t o  c o n t a i n  a n d  c l e a n  u p  t h e  s p i l l e d  

o i l .

8 4 .  T h e  a b o v e - m e n t i o n e d  m i s r e p r e s e n t a t i o n s  a n d  

o m i s s i o n s  r e s u l t e d  i n  i n a d e q u a t e  a n d  i n e f f e c t u a l  c l e a n  u p  

e f f o r t s  w h i c h  a g g r a v a t e d  a n d  c o m p o u n d e d  t h e  e n v i r o n m e n t a l  a n d  

e c o n o m i c  d a m a g e s  c a u s e d  t c  p l a i n t i f f  b y  t h e  o i l  s p i l l .

8 5 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e  

m i s r e p r e s e n t a t i o n s  a n d / o r  o m i s s i o n s  o f  m a t e r i a l  f a c t s  b y  

d e f e n d a n t s ,  p l a i n t i f f  h a s  s u f f e r e d  s u b s t a n t i a l  a n d  c o n t i n u i n g  

e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  i n  a m o u n t s  t o  b e  p r o v e n  a t  

t r i a l .

C O U N T  XV

N E G L I S E N C Z  P E R  8E  
EX XO N  D E F E N D A N T S

8 6 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .
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8 7 .  T h e  a c t s  a n d  o m i s s i o n s ' o f  t h e  d e f e n d a n t s  

v i o l a t e d  A S  0 8 .6 2  a n d  r e g u l a t i o n s  e n a c t e d  p u r s u a n t  t h e r e t o  a n d  

o t h e r  s t a t e  l a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  o p e r a t i o n  o f  

t a n k e r  v e s s e l s  i n  P r i n c e  W i l l i a m  S o u n d .  I n  s o  v i o l a t i n g  t h e s e  

l a w s ,  d e f e n d a n t s  w e r e  n e g l i g e n t  t e r

8 8 . T h e  d e f e n d a n t s  a r e  l i a b l e  t o  p l a i n t i f f  f o r  a l l
!

j e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  r e s u l t i n g  f r o m  t h e  a c c i d e n t  

a n d  d i s c h a r g e  o n  a c c o u n t  o f  t h e  v i o l a t i o n s  o f  t h e  a b o v e -  

m e n t i o n e d  S t a t e  l a w .

8 9 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e  

d e f e n d a n t s '  n e g l i g e n t  a c t s  a n d  o m i s s i o n s ,  t h e  d e f e n d a n t s  h a v e  

c a u s e d  p l a i n t i f f  t o  s u f f e r  s u b s t a n t i a l  a n d  c o n t i n u i n g  

e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  i n  a n  a m o u n t  t o  b e  p r o v e n  

a t  t r i a l .

C O U N T V

S T R I C T  L I A B I L I T Y  F O R 
IN H E R E N T L Y  D A N G E R O U S A C T I V I T Y  

E XX O N  D E P E N D A N T S

9 0 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

9 1 .  T h e  o i l  t r a n s p o r t a t i o n ,  l o a d i n g  a n d  s h i p p i n g  

a c t i v i t i e s  e n g a g e d  i n  b y  t h e  E x x o n  d e f e n d a n t s  a r e  s o  

i n h e r e n t l y  d a n g e r o u s  a n d  p o t e n t i a l l y  d e v a s t a t i n g  t o  t h e  

s u r r o u n d i n g  e n v i r o n m e n t  i n  t h e  S t a t e  o f  A l a s k a ,  a s  w e l l  a s  t o  

i t s  r e s i d e n t s ,  c i t i z e n s  a n d  b u s i n e s s e s ,  t h a t  e v e n  w h e n  

c o n d u c t e d  u n d e r  t h e  b e s t  o f  c i r c u m s t a n c e s  a n d  w i t h  u t m o s t  

c a r e ,  s u c h  a c t i v i t i e s  c o n s t i t u t e  i n h e r e n t l y  a n d  a b n o r m a l l y
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d a n g e r o u s  a c t i v i t i e s  f o r  w h i c h  t h e  d e f e n d a n t s  a r e  s t r i c t l y  

l i a b l e .

9 2 .  T h e  u s e  o f  s i n g l e - h u l l e d  v e s s e l s  f o r  

t r a n s p o r t i n g  A N S  c r u d e  o i l  t h r o u g h  P r i n c e  W i l l i a m  S o u n d  

c o n s t i t u t e s  a n  i n h e r e n t l y  a n d  a b n o r m a l l y  d a n g e r o u s  a c t i v i t y  

f o r  w h i c h  d e f e n d a n t s  a r j  s t r i c t l y  l i a b l e .

9 3 .  T h e  a b o v e - d e s c r i b e d  i n h e r e n t l y  d a r y e r o u s  

a c t i v i t i e s  e n g a g e d  i n  b y  t h e  d e f e n d a n t s  d i r e c t l y  a n d  

p r o x i m a t e l y  c a u s e d  s u b s t a n t i a l  a n d  c o n t i n u i n g  e n v i r o n m e n t a l  

a n d  e c o n o m i c  d a m a g e s  t o  p l a i n t i f f ,  i n  a m o u n t s  t o  b e  p r o v e n  a t  

t r i a l .

C O U N T  V I

M A R IT IM E  T O R T  
E X X O N  D E P E N D A N T S

9 4 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

9 5 .  3 y  v i r t u e  o f  t h e  a b o v e ,  t h e  E x x o n  d e f e n d a n t s  

n e g l i g e n t l y  a l l o w e d  t h e  v e s s e l  t o  s a i l  i n  a n  u n s e a w o r t h y  

c o n d i t i o n  a n d / o r  n e g l i g e n t l y  a l l o w e d  t h e  v e s s e l  t o  b e  

n a v i g a t e d  i n  a n  u n p r u d e n t  m a n n e r ,  i n  v i o l a t i o n  o f  t h e  g e n e r a l  

m a r i t i m e  l a w .  T h e  E x x o n  d e f e n d a n t s ’ n e g l i g e n c e  r e s u l t e d  i n  

t h e  g r o u n d i n g  o f  t h e  v e s s e l  a n d  w a s  a  d i r e c t  a n d  p r o x i m a t e  

c a u s e  o f  t h e  e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  s u f f e r e d  b y  

p l a i n t i f f ,  i n  a m o u n t s  t o  b e  p r o v e n  a t  t r i a l .
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C O U N T  V I I  '

B R E A C H  O P  R I G H T - O F - W A Y  L E A S E  A N D  I N D E M N I F I C A T I O N
—  ~ ' O W N E R  C O M P A N I E S  A N D  A L Y E S K A

r

9 6 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

9 7 .  I n  M a y ,  1 9 7 4 ,  t h e  S t a t e  a n d  t h e  d e f e n d a n t  O w n e r  

C o m p a n i e s  o r  t h e i r  p r e d e c e s s o r s  i n  i n t e r e s t  e n t e r e d  i n t o  t h e  

S t a t e  R i g h t - o f - w a y  L e a s e .  T h e  S t a t e  R i g h t - O f - W a y  L e a s e  

i m p o s e d  u p o n  t h e  d e f e n d a n t  O w n e r  C o m p a n i e s  r e s p o n s i b i l i t y  f o r  

t h e  a v o i d a n c e  o f  a  d i s c h a r g e  o f  o i l  i n t o  o r  u p o n  t h e  l a n d s ,  

w a t e r s  a n d  r e s o u r c e s  o f  t h e  S t a t e ,  a n d  f o r  t h e  p r o t e c t i o n  o f  

t h e  p u b l i c  a n d  e n v i r o n m e n t  f r o m  t h e  d a m a g e s  a n d  o t h e r  e f f e c t s  

o f  a n y  p o s s i b l e  o i l  s p i l l .  T h e  O w n e r  C o m p a n i e s '  o b l i g a t i o n s  

i n c l u d e d ,  w i t h o u t  l i m i t a t i o n :  ( i )  e m p l o y m e n t  o f  t h e  b e s t

p r a c t i c a b l e  t e c h n o l o g y  a v a i l a b l e  a n d  u s e  o f  a l l  p r a c t i c a b l e  

m e a n s  t o  p r e s e r v e  a n d  p r o t e c t  t h e  e n v i r o n m e n t ;  ( i i )  p r e v e n t i o n  

o f  a n y  p o t e n t i a l  s p i l l  o f  o i l  o r  o t h e r  h a z a r d o u s  s u b s t a n c e  

i n t o  o r  u p o n  t h e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  o f  t h e  S t a t e ;

( i i i )  i f  s u c h  a n  o i l  s p i l l  o c c u r s ,  i m m e d i a t e  c o r r e c t i v e  a c t i o n  

u s i n g  t h e  b e s t  p r a c t i c a b l e  t e c h n o l o g y  a v a i l a b l e  t o  a b a t e  

s e r i o u s  h a r m  o r  e n v i r o n m e n t a l  d a m a g e ;  a n d  ( i v )  r e s t o r a t i o n  o f  

t h e  r e s o u r c e s  a f f e c t e d  b y  a n  o i l  3 p i l l .

9 8 .  I n  a c c o r d a n c e  w i t h  S t a t e  R i g h t - O f - W a y  L e a s e ,  

t h e  d e f e n d a n t s  s u b m i t t e d  t o  t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s  c o n t i n g e n c y  p l a n s  f o r  t h e  p r e v e n t i o n ,  c o n t a i n m e n t  

a n d  c l e a n  u p  o f  o i l  s p i l l s ,  i n c l u d i n g  c o n t i n g e n c y  p l a n s  

a p p l i c a b l e  t o  t a n k e r  s p i l l s  i n  P r i n c e  W i l l i a m  S o u n d *
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9 9 .  T h e  d e f e n d a n t s  h a v e  b r e a c h e d  t h e  s t a t e  R i g h t -  

O f - W a y  L e a s e  b e c a u s e  t h e y  f a i l e d  t o  c o m p l y  w i t h  t h e i r  

o b l i g a t i o n  t o  u s e  t h e  b e s t  p r a c t i c a b l e  t e c h n o l o g y  a n d
1

r e s o u r c e s  a v a i l a b l e  t o  a d e q u a t e l y  p r e v e n t  a n d  t o  a b a t e  t h e  

s e r i o u s  h a r m  a n d  e n v i r o n m e n t a l -  d a m a g e  t h r e a t e n e d  a n d  c a u s e d  t o
I
1 S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  a s  a  r e s u l t  o f  t h e  o i l  

s p i l l .

1 0 0 .  T h e  d e f e n d a n t s  h a v e  b r e a c h e d  t h e  S t a t e  R i g h t -

j o f - W a y  L e a s e  b e c a u s e . t h e y  f a i l e d  t o  f u l f i l l  t h e i r  o b l i g a t i o n s  

u n d e r  t h e  L e a s e  t o  r e s p o n d ,  c o n t a i n  a n d  c l e a n  u p  t h e  o i l  s p i l l

j i n  c o n f o r m i t y  w i t h  t h e  P l a n  f o r  P r i n c e  W i l l i a m  S o u n d .

101 .  U n d e r  S e c t i o n  13 o f  t h e  S t a t e  R i g h t - o f - W a y  

L e a s e ,  d e f e n d a n t  O w n e r  C o m p a n i e s  m u s t  i n d e m n i f y  t h e  S t a t e  f o r  

l i a b i l i t i e s ,  d a m a g e s  o r  i n j u r y  i n c u r r e d  b y  t h e  S t a t e  c a u s e d  b y  

o p e r a t i o n  o r  m a i n t e n a n c e  o f  t h e  T A P S .

102 .  P l a i n t i f f  h a s  s u f f e r e d  d a m a g e s  a n d  i n j u r y  

w i t h i n  t h e  m e a n i n g  o f  S e c t i o n  13 o f  t h e  S t a t e  R i g h t - o f - W a y  

L e a s e  i n  a n  a m o u n t  t o  b e  p r o v e n  a t  t r i a l .

COUNT V I I I

PU BL IC  NUISANCE 
ALL DEFENSA IT S

1 0 3 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 0 4 .  T h e  a c t s  a n d  o m i s s i o n s  o f  t h e  d e f e n d a n t s  

c r e a t e d  a  p u b l i c  n u i s a n c e  t h r o u g h  u n r e a s o n a b l e  i n t e r f e r e n c e  

w i t h  t h e  r i g h t s  o f  p l a i n t i f f  t o  S t a t e  l a n d s ,  w a t e r s  a n d
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r e s o u r c e s  t h a t  a r e  f r e e  f r o m  p o l l u t i o n  a n d  c o n t a m i n a t i o n  b y  

c r u d e  o i l  a n d  o t h e r  h a z a r d o u s  s u b s t a n c e s .

1 0 5 .  T h e  u n r e a s o n a b l e  i n t e r f e r e n c e  w i t h  t h e  r i g h t s  

o f  t h e  S t a t e  r e s u l t e d  i n  s p e c i a l  a n d  d i s t i n c t  h a r m  t o  

p l a i n t i f f ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  d a m a g e s  t o  t h e
i

l a n d s ,  w a t e r s  a n d  r e s o u r c e s  o f  t h e  S t a t e  a n d  t h e  r e v e n u e s  

i d e r i v e d  f r o m  t h e  u s e  b y  t h i r d  p a r t i e s  o f  n a t u r a l  r e s o u r c e s  o f

t h e  S t a t e .

1 0 6 .  T h e  s u b s t a n t i a l  i n t e r f e r e n c e  w i t h  p l a i n t i f f ’ s  

! i n t e r e s t s  w e r e  c a u s e d  b y  t h e  a c t i o n s  a n d  o m i s s i o n s  o f  t h e

d e f e n d a n t s  f o r  w h i c h  t h e y  a r e  l i a b l e  t o  p l a i n t i f f  f o r  

e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  s u s t a i n e d  i n  a m o u n t s  t o  b e

p r o v e n  a t  t r i a l .

1 0 7 .  T h e  d e f e n d a n t s  t h r e a t e n  t o  c o n t i n u e  t h e  a c t s
»

a n d  o m i s s i o n s  c o m p l a i n e d  o f  h e r e i n ,  a n d  u n l e s s  p e r m a n e n t l y  

r e s t r a i n e d  a n d  e n j o i n e d ,  w i l l  c o n t i n u e  t o  d o  s o ,  a l l  t o  

p l a i n t i f f ' s  i r r e p a r a b l e  d a m a g e .  P l a i n t i f f ' s  r e m e d y  a t  l a w  f o r  

d a m a g e s  i s  n o t  a d e q u a t e  t o  c o m p e n s a t e  t h e m  f o r  t h e  c o n t i n u i n g  

i n j u r i e s  s u f f e r e d  b y  t h e  S t a t e .

COUNT I X

P R I V A T E  N U I S A N C E  U N D E R  A S  0 9 . 4 5 . 2 3 0  
A L L  D E F E N D A N T S

1 0 8 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 0 9 .  T h e  a c t s  a n d  o m i s s i o n s  o f  t h e  d e f e n d a n t s  

c r e a t e d  a  p r i v a t e  n u i s a n c e  t h r o u g h  s u b s t a n t i a l  i n t e r f e r e n c e
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w i t h  t h e  u s e  a n d  e n j o y m e n t  o f  p l a i n t i f f ' s  i n t e r e s t s  i n  

p r o p e r t y .

1 1 0 .  T h e  s u b s t a n t i a l  i n t e r f e r e n c e  w i t h  t h e  u s e  a n d  

e n j o y m e n t  o f  p l a i n t i f f ' s  i n t e r e s t s  i n  p r o p e r t y  i n c l u d e s ,  b u t  

i s  n o t  l i m i t e d  t o  i n j u r y  o r  l o s s  t o  r e a l  a n d  p e r s o n a l  

p r o p e r t y ,  l o s s  o f  i n c o m e ,  l o s s  o f  m e a n s  o f  p r o d u c i n g  i n c o m e  

a n d  l o s s  o f  e c o n o m i c  b e n e f i t s .

1 1 1 .  S u b s t a n t i a l  i n t e r f e r e n c e  w i t h  p l a i n t i f f ' s  

I i n t e r e s t s  w a s  c a u s e d  b y  t h e  a c t i o n s  a n d  o m i s s i o n s  o f  t h e

d e f e n d a n t s  f o r  w h i c h  t h e y  a r e  l i a b l e  t o  p l a i n t i f f  f o r  t h e

d a m a g e s  s u s t a i n e d  i n  a m o u n t s  t o  b e  p r o v e n  a t  t r i a l .

I 1 1 2 .  T h e  d e f e n d a n t s  t h r e a t e n  t o  c o n t i n u e  t h e  a c t s

! a n d  o m i s s i o n s  c o m p l a i n e d  o f  h e r e i n ,  a n d  u n l e s s  r e s t r a i n e d  a n d  

e n j o i n e d ,  t h e y  w i l l  c o n t i n u e  t o  d o  s o ,  a l l  t o  p l a i n t i f f ' s1
! i r r e p a r a b l e  d a m a g e .  P l a i n t i f f ' s  r e m e d y  a t  l a w  f o r  d a m a g e s  i s

I n o t  a d e q u a t e  t o  c o m p e n s a t e  t h e m  f o r  t h e  c o n t i n u i n g  i n j u r i e s

s u f f e r e d  b y  t h e  S t a t e .

COUNT  x

TRESPASS 
EXXON DEPENDANTS

1 1 3 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 1 4 .  T h r o u g h  t h e  i n t e n t i o n a l  o r  r e c k l e s s  g r o u n d i n g  

o f  t h e  E X X O N  V A L D E Z  u p o n  B l i g h  R e e f  a n d  t h e  i m p r o p e r  t r a n s p o r t  

o f  c r u d e  o i l ,  a n  u l t r a h a z a r d o u s  a c t i v i t y  f o r  w h i c h  t h e  E x x o n  

d e f e n d a n t s  a r e  s t r i c t l y  l i a b l e ,  t h e  E x x o n  d e f e n d a n t s  s p i l l e d  

a p p r o x i m a t e l y  1 1  m i l l i o n  g a l l o n s  o f  c r u d e  o i l  i n t o  a n d  u p o n

»
1 *

- 2 * 
i s *

- 3 5 ?  * i 5Mil<
ec

2
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t h e  S t a t e ' s  l a n d s  a n d  p r o p e r t i e s .  S u c h  a c t i o n s  c o n s t i t u t e  a n  

u n a u t h o r i z e d  a n d  c o n t i n u i n g  t r e s p a s s  u p o n  S t a t e  l a n d s ,  w a t e r s■H 4" •

a n d  r e s o u r c e s .
,  : r- •  *I

1 1 5 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e  EXXO N  

V A L D E Z ' s  t r e s p a s s  u p o n  t h e : l a n d s ,  w a t e r s  a n d  r e s o u r c e s  o f  t h e  

S t a t e ,  a n d  c o n t i n u i n g  t r e s p a s s  o f  t h e  E X X O N  V A L D E Z  c r u d e  o i l  

u p o n  S t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s ,  t h e  S t a t e  h a s  s u f f e r e d  

a n d  w i l l  c o n t i n u e  t o  s u f f e r  s u b s t a n t i a l  a n d  c o n t i n u i n g  

e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  f o r  w h i c h  t h e  E x x o n  

d e f e n d a n t s  a r e  l i a b l e  i n  s u c h  a m o u n t s  a s  w i l l  b e  p r o v e n  a t  

t r i a l .

COUNT,jc i
STR ICT  L IA B IL IT Y  UNDER Afl 4 g . 0 3 . j 2 2  

EXXON DEFENDANTS ~

1 1 6 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 1 7 .  o i l ,  i n c l u d i n g  t h e  a p p r o x i m a t e l y  11 m i l l i o n  

g a l l o n s  o f  c r u d e  o i l  w h i c h  w a s  r e l e a s e d  a s  a  r e s u l t  o f  t h e  

g r o u n d i n g  a n d  r u p t u r e  o f  t h e  E X X O N  V A L D E Z ' s  o i l  t a n k s ,  i s  a  

h a z a r d o u s  s u b s t a n c e ,  a s  t h a t  t e r m  i s  d e f i n e d  i n  A S  

4 6 . 0 3 . 8 2 6 ( 4 ) (B )  o f  t h e  A l a s k a  E n v i r o n m e n t a l  C o n s e r v a t i o n  A c t .

1 1 8 .  T h e  E x x o n  d e f e n d a n t s  o w n e d  a n d / o r  h a d  c o n t r o l  

o v e r  t h e  o i l  w h i c h  w a s  r e l e a s e d  i n  a n d  o n  t h e  w a t e r s  a n d  

s u b s u r f a c e  l a n d s  o f  P r i n c e  W i l l i a m  S o u n d  a n d  o t h e r  a r e a s  o f  

t h e  S t a t e .

1 1 9 .  T h e  r e l e a s e  o f  o i l  f r o m  t h e  E X X O N  V A L D E Z  c a u s e d  

t h e  s t a t e  t o  i n c u r  r e s p o n s e  c o s t s .
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1 2 0 .  P u r s u a n t  t o  A S  4 6 . 0 3 . 8 2 2 ,  t h e  E x x o n  d e f e n d a n t s  

a r e  j o i n t l y  a n d  s e v e r a l l y  s t r i c t l y  l i a b l e  t o  p l a i n t i f f  f o r  a l l  

d a m a g e s  t o  p l a i n t i f f ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  i n j u r y  o r  

l o s s  t o  r e a l  a n d  p e r s o n a l  p r o p e r t y ,  l o s s  o f  r e v e n u e ,  l o s s  o f  

m e a n s  o f  p r o d u c i n g  i n c o m e ,  l o s s - ’o f  e c o n o m i c  b e n e f i t s ,  c o s t s  o f  

r e s p o n d i n g ,  c o n t a i n i n g  a n d  r e m o v i n g  t h e  o i l ,  i n c l u d i n g  t h e  

c o s t  o f  m o n i t o r i n g  a n d  o v e r s e e i n g  t h e  c l e a n  u p ,  a n d  a l l  

d a m a g e s  t o  s t a t e  l a n d s ,  w a t e r s  a n d  r e s o u r c e s  i n  a m o u n t s  t o  b e  

p r o v e n  a t  t r i a l .

C O U N T  XII

A S  4 6 . 0 3 . 7 8 0  L I A B I L I T Y  F O R  R E S T O R A T IO N  
A L L  D E P E N D A N T S

1 2 1 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 2 2 .  A l l  d e f e n d a n t s  h a v e  v i o l a t e d  p r o v i s i o n s  o f  A S  

4 6 . 0 3 ,  A S  4 6 .0 4  o r  A S  4 6 .0 9  a n d  h a v e  f a i l e d  t o  p e r f o r m  d u t i e s  

i m p o s e d  b y  s u c h  s t a t u t e s ,  w h i c h  v i o l a t i o n s  h a v e  c a u s e d ,  

w i t h o u t  l i m i t a t i o n ,  i n j u r i e s  a n d  d e a t h  t o  f i s h ,  a n i m a l s  a n d  

v e g e t a t i o n ,  d e g r a d a t i o n  a n d  o t h e r  e n v i r o n m e n t a l  d a m a g e s  t o  t h e  

l a n d s ,  w a t e r s  a n d  r e s o u r c e s  o f  t h e  s t a t e .

1 2 3 .  P u r s u a n t  t o  A S  4 6 . 0 3 . 7 8 0 ,  d e f e n d a n t s  a r e  l i a b l e  

t o  p l a i n t i f f  f o r  a n  a m o u n t  e q u a l  t o  t h e  s u m  o f  m o n e y  r e q u i r e d  

t o  r e s t o c k  i n j u r e d  l a n d  a n d  w a t e r s ,  t o  r e p l e n i s h  d a m a g e d  a n d  

d e g r a d e d  r e s o u r c e s  a n d  t o  r e s t o r e  t h e  e n v i r o n m e n t  t o  i t s  

c o n d i t i o n  b e f o r e  t h e  i n j u r y .
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COUNT  X I I I -

C I V I L  DAM AGES  U N D E R  
*  - A f l  4 6 . 0 3 , 7 6 0 0

E XXO N  D E F E N D A N T S
. . v

1 2 4 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  * e t  f o r t h  a b o v e .

1 2 5 .  T h e  E x x o n  d e f e n d a n t s  p e r m i t t e d  t h e  d i s c h a r g e  o f

c r u d e  o i l  f r o m  t h e  E X X O N  V A L D E Z  i n  v i o l a t i o n  o f  A S  4 6 . 0 3 . 7 4 0 .

1 2 6 .  P u r s u a n t  t o  A S  4 6 . 0 3 . 7 6 0 ( e ) ,  E x x o n  d e f e n d a n t s  

a r e  l i a b l e  t o  t h e  S t a t e  f o r  t h e  f u l l  a m o u n t  o f  d a m a g e s  

s u f f e r e d  b y  t h e  S t a t e ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  a l l  

d i r e c t  a n d  i n d i r e c t  c o s t s  a s s o c i a t e d  w i t h  t h e  a b a t e m e n t ,  

c o n t a i n m e n t  a n d  r e m o v a l  o f  t h e  o i l ,  r e s t o r a t i o n  o f  t h e  

e n v i r o n m e n t  t o  i t s  f o r m e r  c o n d i t i o n  a n d  a l l  a d m i n i s t r a t i v e  

e x p e n s e s  i n  a m o u n t s  t o  b e  p r o v e n  a t  t r i a l .

C O U N T  X I V

C I V I L  P E N A L T I E S  U N D E R  A 8 4 6 . 0 3 . 7 5 t ( b ) ( 1)  t t t d  ( 2 )
E X X O N  D E F E N D A N T S

1 2 7 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 2 8 .  P u r s u a n t  t o  A S  4 6 . 0 3 . 7 5 8 ,  E x x o n  d e f e n d a n t s  a r e  

l i a b l e  t o  p l a i n t i f f  f o r  t h e  p e n a l t i e s  i n  t h e  a m o u n t s  s e t  f o r t h  

t h e r e i n  d u e  t o  t h e  d i s c h a r g e  o f  c r u d e  o i l  f r o m  t h e  E X X O N  

V A L D E Z  a n d  t h e  f a i l u r e  t o  c o n t a i n  a n d  c l e a n  u p  t h e  d i s c h a r g e d  

o i l .

1 2 9 .  T h e  c r u d e  o i l  w a s  d i s c h a r g e d  f r o m  t h e  E X X O N  

V A L D E Z  b e c a u s e  o f  E x x o n  d e f e n d a n t s *  g r o s s  n e g l i g e n c e .

P u r s u a n t  t o  A S  4 6 . 0 3 . 7 5 8 ( b ) ( 2 ) ,  t h e  E x x o n  d e f e n d a n t s  a r e
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l i a b l e  t o  t h e  S t a t e  f o r  f i v e  t im e s  th e  c i v i l  p e n a lt y  

e s t a b l i s h e d  b y  AS 4 6 .0 3 .7 5 8 ( b ) ( 1 )  and 18 AAC 7 5 .5 0 0  e £  s e q .

1 3 0 . F o l lo w in g  t h e  c r u d e  o i l  d is c h a r g e  from  th e
.. ■

EXXON VALDEZ, th e  Exxon d e fe n d a n t s  f a i l e d  t o  ta k e  r e a s o n a b le  

m ea su res  t o  c o n t a in  and c l e a n  up t h e  d is c h a r g e d  o i l  from  th e  

EXXON VALDEZ. P u rsu a n t t o  AS 4 6 . 0 3 . 7 5 8 ( b ) ( 2 ) ,  d e fe n d a n ts  a r e  

l i a b l e  t o  t h e  S t a t e  f o r  f i v e  t im e s  t h e  c i v i l  p e n a lt y  

e s t a b l i s h e d  b y  AS 4 6 .0 3 .7 5 8 ( b ) ( 1 )  and 18 AAC 7 5 .5 0 0  § £  s& q .

C O P N T  XV

A S  4 6 . 0 3 . 7 6 0 ( A)
A L L  D E F E N D A N T S

1 3 1 . P l a i n t i f f  r e a l l e g e s  and in c o r p o r a t e s  h e r e in  by 

r e f e r e n c e  e a ch  and e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 3 2 . D e fen d a n ts  h a v e  v i o l a t e d  p r o v i s i o n s  o f  AS 4 6 .0 3  

( o t h e r  th a n  AS 4 6 .0 3 .2 5 0 - 4 6 .0 3 .3 1 4 ,  AS 4 6 .0 3 .7 4 0  and AS 

4 6 .0 3 .7 5 8  and p r o v i s i o n s  o f  AS 4 6 .0 4  and AS 4 6 .0 9  and 

r e g u l a t i o n s  a d o p te d  p u rsu a n t  t o  t h o s e  s t a t u t e s ,  in c lu d in g ,  

w it h o u t  l i m i t a t i o n ,  a t  l e a s t  t h e  f o l l o w i n g :

a) AS 4 6 .0 3 .1 4 0
b) AS 4 6 .0 3 .7 1 0
C) AS 4 6 .0 4 .0 3 0
d) AS 4 6 .0 9 .0 2 0

1 3 3 . P u rsu a n t t o  AS 4 6 . 0 3 .7 6 0 ( a ) ,  d e fe n d a n ts  a r e  

l i a b l e  t o  p l a i n t i f f  f o r  a c i v i l  a s s e s s m e n t  o f  n o t  l e s s  th an  

$ 5 0 0 , n o r  m ore th a n  $ 1 0 0 ,0 0 0 , f o r  e a ch  i n i t i a l  v i o l a t i o n ,  p lu s  

n o t  m ore th a n  $ 5 ,0 0 0  f o r  e a ch  d ay  t h e r e a f t e r  f o r  ea ch  

v i o l a t i o n ,  and f o r  a l l  o t h e r  dam ages and  c o s t s  in c u r r e d  b y  

p l a i n t i f f .
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COUNT  X V I  •

N E G L I G E N T  OR  I N T E N T I O N A L  I N F L I C T I O N  O P  E M O T IO N A L  P I S T R E S S  
“  A L L  D E F E N D A N T S

1 3 4 .  P l a i n t i f f  r e a l l e g e s  a n d  i n c o r p o r a t e s  h e r e i n  b y  

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .
f

1 3 5 .  T h e  a c t i o n s  o f  d e f e n d a n t s  i n  d i s c h a r g i n g  c r u d e  

o i l  i n t o  t h e  w a t e r s  o f  P r i n c e  W i l l i a m  S o u n d  a n d  f a i l i n g  t o  

t a k e  a d e q u a t e  m e a s u r e s  t o  c o n t a i n  a n d  c l e a n  u p  t h e  c r u d e  o i l  

c a u s e d  s u b s t a n t i a l  a n d  a b n o r m a l  e n v i r o n m e n t a l  a n d  e c o n o m i c  

d a m a g e s  t o  t h e  S t a t e  a n d  i t s  r e s i d e n t s .  O n  i n f o r m a t i o n  a n d  

b e l i e f ,  a s  a  r e s u l t  o f  t h e  a c t i o n s  o f  t h e  d e f e n d a n t s ,  m a n y  

s t a t e  r e s i d e n t s  a r e  s u f f e r i n g ,  a n d  w i l l  c o n t i n u e  t o  s u f f e r ,  

e m o t i o n a l  d i s t r e s s  f r o m  h a v i n g  w i t n e s s e d  t h e  d e s t r u c t i o n  o f  

t h e  e n v i r o n m e n t  i n  w h i c h  t h e y  l i v e  a n d  w o r k  a n d  h a v i n g  t h e i r  

l i v e l i h o o d s  t h r e a t e n e d  a n d  t h e i r  p e r s o n a l  a n d  f a m i l y  l i v e s  

d i s r u p t e d .  A s  a  r e s u l t  o f  t h e  d e f e n d a n t s '  a c t s  a n d  o m i s s i o n s ,  

t h e  S t a t e  h a s  i n c u r r e d ,  a n d  w i l l  c o n t i n u e  t o  i n c u r ,  

s u b s t a n t i a l  c o s t s  i n  i n c r e a s e d  d e m a n d  f o r  s o c i a l  s e r v i c « s ,  

m e n t a l  h e a l t h  t r e a t m e n t  a n d  o t h e r  c o m m u n i t y  s e r v i c e s  f o r  t h e  

s e v e r e  e m o t i o n a l  d i s t r e s s  s u f f e r e d  b y  t h e  c i t i z e n s  o f  t h e  

S t a t e .

1 3 6 .  T h e  s e v e r e  e m o t i o n a l  d i s t r e s s  s u f f e r e d  b y  m a n y  

s t a t e  r e s i d e n t s  w a s  a  r e a s o n a b l y  f o r e s e e a b l e  c o n s e q u e n c e  o f  

t h e  g r o u n d i n g  o f  t h e  E X X O N  V A L D E Z  a n d  t h e  f a i l u r e  t o  p r o p e r l y  

c o n t a i n  a n d  c l e a n  u p  t h e  s p i l l e d  c r u d e  o i l .

1 3 7 .  A s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  t h e  

d e f e n d a n t s '  c o n d u c t  a s  d e s c r i b e d  a b o v e ,  p l a i n t i f f  h a s  s u f f e r e d
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s u b s t a n t i a l  a n d  c o n t i n u i n g  e c o n o m i c  a n d  o t h e r  d a m a g e s ,  i n  a n  

a m o u n t  t o  b e  p r o v e n  a t  t r i a l ,
■ »■ mm m

C OUNT  X V I I

P U N I T I V E  DAMAGES  
i| A L L  D E P E N D A N T S
! ‘

1 3 8 ,  P l a i n t i f f  r e a l l e g e s  a n d  I n c o r p o r a t e s  h e r e i n  b y

r e f e r e n c e  e a c h  a n d  e v e r y  a l l e g a t i o n  s e t  f o r t h  a b o v e .

1 3 9 .  T h e  a c t s  a n d  o m i s s i o n s  o f  d e f e n d a n t s  a l l e g e d  i n  

C o u n t s  I, II, III, VI, VII, V I I I  a n d  X w e r e  u n d e r t a k e n  i n  

d e l i b e r a t e  d i s r e g a r d  o r  w i t h  r e c k l e s s  i n d i f f e r e n c e  t o  t h e
1:
I r i g h t s  a n d  i n t e r e s t s  o f  p l a i n t i f f  a n d  e n t i t l e  p l a i n t i f f  t o1

p u n i t i v e  d a m a g e s  i n  a n  a m o u n t  t o  b e  p r o v e n  a t  t r i a l .

R E L I E F  SOUGHT 

W H E R E F O R E ,  p l a i n t i f f  p r a y s  t h a t  t h i s  C o u r t :

1 .  A w a r d  a l l  s t a t u t o r i l y  a u t h o r i z e d  c i v i l  

p e n a l t i e s ,  c o m p e n s a t o r y ,  i n c i d e n t a l  a n d  p u n i t i v e  d a m a g e s  i n  

a m o u n t s  t o  b e  d e t e r m i n e d  b y  t h e  f i n d e r  o f  f a c t , *

2 .  A w a r d  a l l  c o m p e n s a t o r y  a n d  p u n i t i v e  d a m a g e s

a u t h o r i z e d  u n d e r  t h e  c o m m o n  l a w ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  

t o ,  e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s .

3 .  A w a r d  a l l  c o m p e n s a t o r y  a n d  p u n i t i v e  d a m a g e s

a u t h o r i z e d  u n d e r  t h e  g e n e r a l  m a r i t i m e  l a w .

4 .  O r d e r  t h a t  t h e  d e f e n d a n t s  b e  p e r m a n e n t l y  

e n j o i n e d  t o  r e m o v e  a l l  s p i l l e d  o i l  a n d  t o  r e s t o r e  t h e  s u r f a c e  

a n d  s u b s u r f a c e  l a n d s ,  w i l d l i f e ,  w a t e r s ,  f i s h e r i e s ,  s h e l l f i s h  

a n d  a s s o c i a t e d  m a r i n e  r e s o u r c e s ,  a i r  a n d  o t h e r  S t a t e  l a n d s ,



!
I

MAR 0 7  ' 9 1  0 9 : 3 0  A T T Y  GEN O I L >G A S , M I N 9 0 7 - 2 7 8 - 7 0 2 2  P . 3 / 4

| w a t e r s  a n d  r e s o u r c e s  a f f e c t e d  d i r e c t l y  o r  i n d i r e c t l y  b y  t h e
I

s p i l l ;  _

ii 5 .  O r d e r  i m m e d i a t e  a n d  c o n t i n u i n g  e n v i r o n m e n t a l
1 '  ’ :m o n i t o r i n g  a n d  a s s e s s m e n t  o f  t h e  c o n d i t i o n s  o f  t h e  a i r ,  w a t e r s

a n d  s u b s u r f a c e  a n d  s u r f a c e  l a n d s ,  f i s h e r i e s ,  s h e l l f i s h  a n d  t h e

a s s o c i a t e d  m a r i n e  r e s o u r c e s  a n d  o t h e r  n a t u r a l  r e s o u r c e s ;

6 . F o r  a  j u d g m e n t  a g a i n s t  d e f e n d a n t  O w n e r
I
I C o m p a n i e s  f o r  a l l  e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  s u f f e r e d  

! b y  t h e  s t a t e  o f  A l a s k a  b y  r e a s o n  o f  t h e  d e f e n d a n t s '  b r e a c h e s

j o f  t h e  S t a t e  R i g h t - o f - W a y  L e a s e ,  i n c l u d i n g ,  w i t h o u t  l i m i t a -

: t i o n ,  t h e  c o s t  o f  m o n i t o r i n g  t h e  c l e a n  u p  o f  t h e  o i l  s p i l l ,
i
! t h e  e n v i r o n m e n t a l  d a m a g e s  t o  S t a t e  l a n d s ,  w a t e r s  a n d

r e s o u r c e s , d a m a g e  bo t h e  S b a t e ' s  e c o n o m y  a n d  l o s t  r e v e n u e s ;

7 .  F o r  a  j u d g m e n t  t h a t  t h e  d e f e n d a n t  O w n e r
i

C o m p a n i e s  a r e  o b l i g a t e d  t o  r e i m b u r s e  a n d  i n d e m n i f y  t h e  S t a t e  

o f  A l a s k a  f o r  a l l  e n v i r o n m e n t a l  a n d  e c o n o m i c  d a m a g e s  s u f f e r e d
i

b y  t h e  S t a t e  o f  A l a s k a  b y  r e a s o n  o f  t h e  d e f e n d a n t s '  b r e a c h e s

o f  t h e  S t a t e  R i g h t - o f - W a y  L e a s e ,  i n c l u d i n g ,  w i t h o u t  l i m i t a ­

t i o n ,  t h e  c o s t  o f  m o n i t o r i n g  t h e  c l e a n  u p  o f  t h e  o i l  s p i l l ,  

t h e  e n v i r o n m e n t a l  d a m a g e s  t o  S t a t e  l a n d s ,  w a t e r s  a n d  

r e s o u r c e s ,  t h e  d a m a g e  t o  t h e  S t a t e ' s  e c o n o m y ,  l o s t  r e v e n u e s ,  

t h e  c o s t s  o f  a l l  e n f o r c e m e n t  a c t i o n s  a n d  t h e  c o s t s  o f  a l l  

e x p e r t  s t u d i e s ,  c o n s u l t a n c i e s  a n d  r e p o r t s  c o n d u c t e d  o r  

p r e p a r e d  b y  o r  f o r  t h e  S t a t e  t o  a s s e s s  t h e  i n j u r y  o r  d a m a g e s  

c a u s e d  b y  d e f e n d a n t s '  a c t i o n s  a n d  i n a c t i o n s ;

8 .  A w a r d  p r e j u d g m e n t  i n t e r e s t ,  a t t o r n e y s '  f e e s  a n d  

t h e  c o s t s  o f  t h i s  a c t i o n ;  a n d ,
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9 .  A w a r d  s u c h  o t h e r  a n d  f u r t h e r  r e l i e f  a s  t h i s  

! C o u r t  d e e m s  j u s t  a n d  p r o p e r .
• i- .

D A T E D  t h i s  1 5 t h  d a y  o f  A u g u s t ,  1 9 8 9 .

DOUGLAS  B .  B A I L Y  
A T T O R N E Y  G E N E R A L

B a r b a r a  H e r m a n  
C r a i g  T i l l e r y
A s s i s t a n t  A t t o r n e y s  G e n e r a l  
S t a t e  o f  A l a s k a

P R E S T O N ,  T H O R G R I M S O N , 
E L L I S  k  HOLMAN 

A t t o r n e y s  f o r  P l a i n t i f f

B y :
F r e d e r i c k  H .  B o n e s s  
J o s e p h  K .  D o n o h u e
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An Act
To establish limitations on liability for damages resulting from oil pollution, to establish a fund for the payment of compensation for such domagee, and for other purpose*.

Be it enacted by the Senate and House o f  Representatives o f  the 
United S lates o f  America in Congress assembled,
SECTION 1. SHORTTITLE.

This Act may be cited as the “ Oil Pollu tion Act o f 1990".
SEC. 2. TAULE OF CONTENTS.

The contents o f th is Act are as follows:
TITLE I—OIL POLLUTION LIABILITY AND COMPENSATION

See. 1001. Definitions.See. 1002. Clemente of liability.Sec. 1003. Defenses to liability.Sec. 1004. Limita on liability.Sec. 1005. Interest.See. 1006. Natural resources.Sec. 1007. Recovery by foreign clnimonla.Sec. 1008. Recovery by reoponsiblu party,See. 1009. Contribution.See. 1010. Indemnification agreements.Sec. 1011. Consultation on removol actions.Sec. 1012. Usee of the Fund.Sec. 1013. Claims procedure.Sec. 1014. Designation of eoun:c and advertisement.Sec. 1016. Subrogation.Sec. 1016. Financial responsibility.Sec. 1017. Litigation, jurisdiction, and venue.Sec. 1018. Relationship to other law.Sec. 1019. State financial rceponeibility.See. 1020. Application.
TITLE U—CONFORMING AMENDMENTS

Sec. 2001. Intervention on the High Seas Act.Sec. 2002. Federal Water Pollution Control Act Soc. 2003. Deepwator Port Act.Sec. 2004. Outor Continental Shulf Lunda Ad Amondmants of 1078.
TITLE IU—INTERNATIONAL OIL POLLUTION PREVENTION AND REMOVAL
Sec. 3001. Sense of Congress regarding participation ia international rogimo.Sec. 3002. United States-Cunadu Grout Lukes oil spill cooperation.Sec. 3003. United StaLtt-Cunudn Luko Champlain oil spill cooperation.Sec. 3004. International inventory of removal equipment and personnel.Sec. 3005. Negotiations with Canada couturnivg tugracorts In Pugut Sound.

TITLB IV—PREVENTION AND REMOVAL
Subtitle A—Prevention

Sec. 4101. Rovtew of alcohol and drug abueo and other matters in issuing licensee, certificated of registry, and merchant mariners' documents.Sec. 4102. Term of licenser, certificate* of registry, and merchant mariners' docu­ments; criminal record ravfows in renewale.Sec. 4108. Suspension and revocation of lioennea, certificates of registry, and mer­chant mariners’ documonte for aloohol and drug abuse.

hoc. 'HIM. Udituvm ol IH. .M.I ui muiviuuui in Soc. 4105. Acccjih to National Driver Register.Soc. 4106. Manning Htantlnrds for foreign lunk veeucK Sec. 4107. Vcanel Irnlflc servico eysteiua.Bee. 4108. Great Lakes pilotage.See. 4109. Periodic gauging of plating thlcknosa of commerciul vessels.Sec. 4110. Ovorfill and tunk level or preeeure monitoring devices.Sec. 4111, Study on tunker navigation safety standard*.See. 4112. Dredge modification study.Soc. 4113. Ueu or liners.See. 4114. Tank vessol manning.Sec. 4115. Establishment of double hull requirement for lank vcetels.Sec. 4116. Pilotage.See. 4117. Maritime pollution prevention training program study.Sco. 4116. Vessel communication equipment regulations,
Subtitle B—Removal

Sec. 4201. Federal removal authority.Sec. 4202. Natfonol planning and rcsponre system.See. 4203. Coast Guard vessel design.Sec 4204. Determination of harmful quantities of oil and horerduus substances.Sec. 4205. Coastwise oil spill rwponso endorsements.
Subtitle C—Penultics and Miucellnncoua

See. 4301. Fedcrol Woter Pollution Control Act ponaltiue.Sec. 4302. Other penalties.Sec. 4303. Financial responsibility civil penalties.Sec. 4304. Deposit or certain penalties Into oil spill liability truat fund.Sec. 4306. Inspection ond BntrySec. 4306. Civil enforcement under Federal Water Pollution Control Act.
TITLE V—PRINCE WILLIAM SOUND PROVISIONS

See. 5001. Oil spill rocovory Institute.Sec. 5002. Terminal and tanker overnight and monitoring.Sec. 5003. Bligh ncef lightSec. 5004. Vessel traffic service system.Sec. 5005. Equipment and personnel requirements Urtdur tank vessel and facility re- aporuo plans,Sec, 5006. Funding.Sec. 6007. Limitation.
TITLE VI—MISCELLANEOUS

Sec 6001. Saving* provisions.Sec 6002. Annunl npproirriations.Sec 6003. Outer Banka protection.Sec 6004. Cooperative development of common hydrocarboii-beurlngaroaa.
TITLE VII—OIL POLLUTION RESEARCH AND DEVELOPMENT PROGRAM

See. 7001. Oil pollution reeoarch and development progium.
TITLE VIII—TRANS-ALASKA PIPELINE SYSTEM

Sec. 8001. Short Utlo.
Subtitle A—Improvements io Trune-Alnskn Pipeline System

See. 8101. Liability witltin IheStuta of Alaska and cleunup oflorin.Sec. RL02. Trans-Alaska Pipeline Liability Fund.See. 8103. Presidential task force.
Subtitlo 11—Penalties

See. 8201. Authority of tho Secretary of tho Interior to irrpoee penalties on Ouliir Continental Sholf facilities.See. 8202. Trann-Alaska pipelino system civil penalties.
Subtitlo C—Provisions Applicable to Alaska Nntivpj

See. 8301. Land conveyance*.Sec. 8302. Import of potential spill* in Ihc Arctic Ocrun on Alaska Natives.



State due to in ju ry , destruction, or loss of real property, per­
sonal property, or na tu ra l resources, or diminished economic 
activity due to a discharge of oil; and

“ (B) the net cost o f providing increased or additional public 
services during or after removal activities due to a discharge of 
oil, including protection from fire, safety, or health hazards, 
incurred by a State or politica l subdivision of a State.

"(14) Paragraphs (1) through (13) 6hall apply only to claims arising 
from incident* occurring before the date of enactment of the Trans- 
Alaska Pipeline System Reform Act of 1990. The O il Pollution Act of 
1990 shall apply to any incident, or any claims arising from an 
incident, occurring on or a fte r the date o f the enactment of tha t 
Act.” .

(d) Payment or Claims by F und.—Section 204(cX3) of the Trans- 
Alaska Pipeline Authorization Act (43 U.S.C. 1653(cX8)) is amended 
by adding at the end the following: “ The Fund shall expeditiously 
pay claims under this subsection, including such $14,000,000, i f  the 
owner or operator o f a vesse. has not paid any such claim w ith in  90 
days after such claim has bee n submitted to such owner or operator.
Upon payment of any such claim, the Fund shall be subrogated 
under applicable State and Federal laws to a ll rights of any person 
entitled to recover under t l i is  subsection. In  any action brought by 
the Fund against an owner or operator or an a ffilia te thereof to 
recover amounts under th is paragraph, the Fund shall be entitled to 
recover prejudgment interest, costs, reasonable attorney's fees, and, 
in  the discretion of the court, penalties.” .

(e) Officers -n Trustees.—Section 204(cX4) of the Trans-Alaska 
Pipeline Authorization Act (43 U.S.C. 1653(cX4)) is amended—

(1) by inserting "(A )”  a fter “ (4 )"; and
(2) by adding a t the end the following:

“ (B) No present or former officer or trustee of the Fund shall be 
subject to any liab ility incurred by the Fund or by the present or 
former officers or trustees o f the Fund, other than liab ility  for gross 
negligence or willful misconduct.

"(CXi) Subject to clause (ii), each officer and each trustee of the 
Fund—

"(I) shall be indemnified against a ll claims and liabilities to 
which he or she has or shall become subject by reason o f serving 
or having served as an officer or trustee, or by reason of any 
action taken, omitted, o r neglected by him  or her as an officer 
or trustee; and

‘ "(ID shall be reimbursed for a ll attorney’s fees reasonably 
incurred in connection w ith  any claim or liab ility .

" ( ii i No officer or trustee shall be indemnified against, or be 
reimbursed for, any expenses incurred in connection with, any claim 
or liab ility arising out o f h is or her gross negligence or w illfu l 
misconduct” .
SEC. SIM. PRESIDENTIAL TASK FORCE. 43 USC 1651

(a ) E s ta b lis h m e n t  o f  T a s k  F o r c e .—  note'
(1) E s t a b l is h m e n t  and m e m b e r s .—(A) There is hereby estab­

lished a Presidential Task Force on the Trans-Alnska Pipeline 
System (hereinafter referred to as the "Task Force”) composed 
of the following members appointed by the President

G) Three members, one o f whom shall be nominated by 
the Secretary of the In terior, one by the Adm inistrator of

PUBLIC LAW 101-380—AUG. 18,1990 104 STAT. 567
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the E iiv iro iiiuum ui i  iuwvuuu ...........
re ta ry o f Transportation.(ii) Thrco mombors nominated by the Governor o f tho 
State o f Alaska, ono o f whom shall bo an cmployco o f tho 
Alaska I>opartrnent of N a tu ra l Resources and one o f whom 
Bhall be an employee of tho Alaska Department o f Environ­
mental Conservation.(iii) One member nominated by the Office o f Technology 
Assessment.(B) Any member appointed to f i l l  a vacancy occurring before 

the expiration of the term fo r which his o r her predecessor was 
appointed shall be appointed only for the remainder o f such 
term. A  member may serve after tho expira tion o f h is or her 
torm  un til a successor, i f  applicable, has taken office.

(2) Cociiaihmen .—T ho President shall appoint a Federal 
cochairman from among the Federal members o f the Task Fores 
uppointed pursuant to puragruph (1)(A) and the Governor sht.ll 
designate a Slate cochutrman from among the State members ' t 
the Task Force appointed pursuant to paragraph (1XB).

(3) Compensation.—Members shall, to tho extent approved in 
appropriations Acts, receive the daily equivalent of the m in i­
mum annual rate o f basic pay in  effect fo r grade GS-15 or the 
General Schedule fo r each day (including travel time) during 
which they are engaged in  the actual performance o f duties 
vested in the Task Force, except tha t members who arc Slalo, 
Federal, or other governmental employees Bhall receive no com­
pensation under this paragraph in addition to the salaries they
receive os such employees.(4) Staff .—The cootmirmnn o f the Task Force shall appoint a 
D irector to carry out adm inistrative duties. The D irector may 
hire such s ta ff and incur such expanses on behalf o f the Task 
Force for which funds arc available.(5) K ui.e.—Employees o f the Task Force shull not, by reason of 
such employment, be considered to be employees of the Federal 
Government for any purpose.

(b) D uties of the Task Force.—(1) A udit.—The Task Force shall conduct an aud it o f tho 
Trans-Aluska Pipeline System (hereinafter referred to os 
“ TAPS” ) including tho term ina l a t Valdez, Alaska, and other 
related onshore facilities, make recommendations to the Presi­
dent, the Congress, and the Governor o f Alaska.(2) Comprehensive review .—As part o f such audit, the Tusk 
Force shall conduct a comprehensive review o f the TAPS in 
order to specifically advise tne President, the Congress, and the 
Govornor o f Alaska concerning whether—(A) the ho ld ,;  of the Federal and.State right-of-way is, 

and has been, in  fu l l  compliance w ith npplicuble laws, 
regulations, and agrecmonts;(B) the luws, regulations, and agreements arc sufficient to 
prevent tho release o f oil from TAPS and prevent other 
damage or degradation to the environment and public 
health;(C) improvements ore necessary to TAPS to prevent re­
lease o f oil from TAPS and to prevent other damage or 
degradation to the environment and public health;

(D) improvements are necessary in  the onshore oil spill 
responBO capabilities lo r  the TAPS; and

(3) Consultants.—(A) Tho Task Force shull retain a t least 
ono independent consulting firm  w ith  technical oxpcrtiso in 
ongineoring, transportation, safety, the environment, and other 
applicable areas to assist the Task Forco in cariy ing out this subsection.

(B) Contracts w ith  any such firm  shall bo entered in to  on a Contract*, 
nationally competitive basis, and the Task Force shall not select 
any firm  w ith  respect to  which there may be a conflict o f 
interest in  assisting tho Task Forco in  carrying out the uudit* 
and review. A ll work performed by such firm  shall be under tho 
direct and immediate supervision o f a registered engineer.

(4) Public comment.—T he Task Force 6hall provide an oppor­
tun ity  for public comment on ita activities including at a m ini­mum the following:

(A) Before i t  begins ita aud it and reviow, the Task Forco 
shall reviow reports prepared by o the r Government entities 
conducting reviews o f TAPS and shall consult w ith  those 
Government entities tha t aro conducting ongoing investiga­
tions includ ing the General Accounting Office. I t  shall also 
hold a t least 2 public hearings, a t least 1 o f which shall be 
held in  a community afiected by the Exxon Valdez o il spill.
Members of the public shall be given an opportunity to 
present both oral and w ritten testimony.

(B) The Task Force shall provide a mechanism for the Climaticd 
confidential receipt o f information concerning TAPS, which hironniiiio* 
may include a designated telephone hotline.

(6) Task force kurort.—The Task Force shall publish a draft 
report which i t  Bhall moke available to the public. The public 
wil). have a t least SO days to provide comments on tho draft 
report. Based on ita d ra ft report and the public comments 
thereon, the Task Force Bhall prepare a fin a l report which shall 
include its findings, conclusions, and recommendations made as 
a result o f carrying ou t such audit. The Task Force shall 
transm it (and make available to the public), no Inter than 2 
years after the date on which funding is made available under 
paragraph (7), ita fina l report to the President, tho Congress, 
and the Governor o f Alaska.

(6) Presidential report.—The President shall, w ith in 90 days 
afte r recoiving tho Task Force’s report, transm it a report to the 
Congress and the Governor o f A laska outlin ing what measures 
have been token or w ill be taken to implement the Task Force's 
recommendations. The President's report shall include rec- 
e amended changes, i f  any, in Federal and State law to enhance the Bafety and operation o f TAPS.

(7) Earmark .—Of  amountB in  the Fund, $5,000,000 shull bo 
available, subject to appropriations, annually w ithout fiscal 
year lim ita tion  to carry out the requirements o f this section.

(c) General Administration and Powers of the T ask Force.—
(L) A udit accrss.—1The Comptroller General o f the United 

States, and any o f his or her du ly appointed representatives, 
shall have access, fo r purposes o f audit and examination, to any 
books, documents, papers, and records o f the Task Force that 
ore pertinent to tbs funds received and expended by the TaBk Force.



(2) T erm ination .—Tho Task Force shall cense to exist on tho 
date on which the fina l report is provided pursunnb ta subsec­
tion (b)(6).(3) F unctions lim itat ion .—With  respect to safety, oper­
ations, and other matters related to the pipeline facilities (as 
such term  is defined in section 202(4) o f the Hazardous L iquid 
Pipeline Sole ly A ct o f 1979) of the TAPS, tho Task Force shall 
not perform any functions which aro the responsibility of the 
Socretury o f Transportation under the Hazurdous L iqu id  Pipe­
line Safety A c t o f 1979, as amended. Tho Secretary may use the 
in formation gathered by and reports issued by the Task Force in 
carrying ou t the Secretary's responsibilities under tha t Act.

(4) Powbrs.—The Task Forco muy, to tho extent necessary to 
ca rry ou t its  responsibilities, conduct investigations, make re­
ports, issue subpoenas, require the production o f relevant docu­
ments and records, tuke depositions, and conduct d irectly or, by 
contract, or otherwise, research, testing, and demonstration 
activities.(5) Examination ok records and i’ROPkrties.—The Task 
Force, and the employees and agents i t  do designates, are 
authorized, upon presenting appropriate credentials to the 
person in  charge, to enter upon, inspect, and examine, a t 
reasonable times and in a reasonable manner, the records and 
properties o f persons to the extent such records and properties 
ore rclevunt to determ ining whether such persona have acted o r 
urc acting in  compliance w ith applicable laws and agreements.

(6) FO IA .—The information gathered by the Task Force 
pursuant to  subsection (b) shall not be subject to section 552 o f 
tit le  5, United Sluleo Code (commonly referred to as the "Free­
dom o f Information Act” ), un til its  final roport is issued pursu­
an t to suhsoction (bX6).

Subtitle B—Penalties
SEC. #201. AUTHORITY OF TUB SECRETARY OF TUB INTERIOR TO IMTOSE FKNAI.TIBS ON OUTER CONTINENTAL. SIIEI.F FACILITIES.

Section 2-1 (bj of the Outer Continental Shelf Lunds Act (43 U.S.C.
1350 (b ) )  i s  a m e n d e d —(1) by s trik ing  out " I f  any”  and inserting in  lieu thereof "(L)

Except as provided in paragraph (2), i f  any’ ;(2) by s trik ing  out "$10,000”  and inserting in lieu thereof
"$20,000";(3) by adding a t the end of paragraph (1) the following new 
sentence: "The Secretary shall, by regulation a t loaBt every 3 
years, adjust the penalty specified in th is paragraph to reflect 
any increases in the Consumer Price Index (a ll items, United 
States c ity  average) as prepared by the Department o f Labor.’’; 
and(4) by adding a t the end tho follow ing new paragraph:

"(2) I f  a fa ilure described in paragraph ( I)  constitutes or con­
stituted a threat o f serious, Irreparable, or immediate harm or 
damage to life  (including fish and other aquatic life), property, any 
m inorol deposit, or the murino, coastal, or human environment, a 
c iv il penalty may be assessed w ithout regard to the requirement o f 
expiration o f a period allowed for corrective action.*'.

HBC. 8202. TKAN9-ALA.SKA FII’BLINK BVHTKM CIVIL I TWA I HI KB,
The Trans-Alaska Pipeline Authorization A c t (43 U.S.C, I t i f i l ot 

scq.) is amended by adding a t tho end thereof the following now 
section:

"CIVIL PENALTIES
"Sec. 207. (a) Penalty.—Except as provided in  subsection (c)(4), 43 Use I05i 

the Secretary of tho In te rio r may assess and collect a civ il penalty 
under this section w ith  respect to any discharge of o il—

"(1) in  trans it from fields o r reservoirs supplying oil to (he 
trans-Alaska pipeline; or 

"(2) during transportation through the trans-Alaska pipeline 
or handling a t the term ina l facilities, tha t causes damage to, or 
threatens to damage, natura l resources or public or privalo 
property.

"(b) Persons L iable .—I n addition to tho person causing or perm it­
ting the dischargo, the owner o r owners of tho oil a t the time the 
discharge occurs shall be jo in tly , severally, and s tric tly  Liable fo r tho 
fu ll amount of penalties assessed pursuant to this section, except 
tha t the United States and the several States, and political subdivi­
sions thereof, shall not bo liable under th is section.

"(c) A mount.—(1) The amount o f the c iv il penalty shall not exceed 
$1,000 per barrel o f o il discharged 

"(2) In determ ining the amount o f c iv il penalty under tliia section, 
the Secretary shall consider the seriousness o f the damages from the 
discharge, the cause o f the discharge, any h istory of prio r violations 
of applicable rules and laws, and the degree o f success o f any efforts 
by the v io la tor to m inim ize or m itigate the effects of such discharge.

"(3) Tho Secretary may reduce or waive the penalty imposed 
under this section I f  the discharge was eolely caused by an act of 
war, act o f God, o r th ird  party action beyond the control o f the 
persons liable under th is section.

"(4) No c iv il penalty assessed by the Secretary pursuant to this 
section shall be in addition to a penalty assessed pursuant to section 
811(b) o f tho Federal Water Pollution Control Act (33 U.S.C. 1321(b)).

"(d) Procedures.—A c iv il ponalty may bo assessed and collected 
undor this section only a fte r notice and opportunity for a hearing on 
the record in  accordance w ith  section 6G4 o f t it le  5, United States 
Code. In  any proceeding for the asjessment of a c iv il penalty under 
this section, the Secretary may issuo subpoenas for the attendance 
and testimony o f witnesses and the production o f relevant papers, 
books, and documents and may promulgate ruleB for discovery 
procedures. Any person who requested a hearing w ith respect to a 
c iv il penalty under this subsection and who is aggrieved by an order 
assessing the c iv il penalty may file  a petition fo r judicial reviow of 
such order w ith  the United Statau Court o f Appeals for the D istric t 
o f Columbia c ircu it o r fo r any other c ircu it in  which such persou 
resides or transacts business. Such a petition may only be filed 
w ith in  tho 30-day period beginning on the dote the order making 
such assessment was issued.

"(e) Statb Law.—(1) N othing in this Bectiou shall be construed or 
interpreted as preem pting any State or political subdivision thereof 
from Imposing any additional’ liability or requirem ents with respect 
to th e discharge, or threat of discharge, o f oil or other pollution by 
oil.
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Long-Term Damage Seen 
From Exxon Valdez Spill
R e c o v e r y  o f  S o m e  W i l d l i f e  M a y  T a k e  D e c a d e s

By John Lancaster
WaitM/tft/vi Port S u ii Writ**

Nearly two years after the 
rounded tanker Exxon Valdex 
.umped 10.9 raiflioc gallons of 
rode oil into Alaska’# Prince Wil­
iam Sound, scientific studies have 
ound new evidence of long-term 
iamage to certain varieties of sea­
birds, saJmon, trout and other ma- 
ine life,
Although in some respects the 

ound has proved surprisingly re- 
ilient, the available body of scien- 
ific evidence, including confidential 
overnment documents obtained by 
'he Washington Post, challenges 
ie increasingly widespread as­
sumption that the oil spill was a

transitory event whose worst ef- 
• fects were cosmetic.

Federal scientists have con­
cluded, for example, that some col­
onies of murrea, diving birds com­
mon to the North Pacific, have suf­
fered a “total failure" to reproduce 
as a consequence of the spill, 
amounting to a loss of "several hun­
dred thousand" chicks, according to 
sources. Federal scientists estimate 
that some seabird colonies may re­
quire up to 70 years to recover.

Another study suggests that oil 
may have reduced the populations 
of rockfish, herring, shrimp, mus­
sels and clams, among other marine 
organisms, presenting "a consider­
able risk that some of the species 

S«e VALDEZ, A7, CoL 1
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may not respond to conventional 
management actions for decades."

The question-of long-term dam­
age to Prince William Sound has 
taken on renewed importance in 
light of recent discussions among 
Exxon and state and federal nego­
tiators on a possible settlement of 
damage claims stemming from the 
spill.

Alaska's new governor, Walter J. 
Hickel (I), has expressed a desire to 
settle the case for about $1,2 bil­
lion, money that would be placed in 
trust to help pay for further re­
search and restoration programs in 
the sound. But environmentalists 
have raised questions about the 
proposal given the many unan­
swered questions about the spill's 
long-term effects.

"I think there’s been a tendency 
in the public and in the media to 
think that Exxon Valdez is an old 
story and it was overblown, and the 
data suggests that is not really ti e 
case," said Erik Olson, an attorney 
for the National Wildlife Federa­
tion. “We are very concerned about 
the potential of the settlement to 
fail to account for long-term dam­
age."

An Exxon spokesman declined to 
commbnt on the studies.

In general, federal and state 
agencies investigating the spill have 
refused to release their findings, 
saying that the data will be used as 
evidence against Exxon if the case 
goes to trial as scheduled in April. 
But some information has appeared 
-in scientific journals and elsewhere.
In addition, official summaries of 
some key studies were made avail­
able to The Post by an individual 
who asked not to be identified.

State and ifederal officials cau­
tioned that the summaries—sub­
mitted by government scientists 
seeking funds for “restoration pro­
jects" in the sound—may overstate 
the extent of the damage, and that 
many of the data are preliminary. 
Moreover, several noted that some 
of the news is good, such as the ap­
parent recovery of the sound's vi­
brant commercial salmon fishery.

"The worst nightmares in terms 
of salmon resources did not occur 
. . .  and that’s definitely good 
news," said Alex Wertheimer, a 
fisheries biologist for the National 
Marine Fisheries Service. *|Buf] 
that’s different from saying there is 
no effect."

Government officials, speakfhf 
on condition that they not be iden-
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tided, said they were particularly 
concerned about the spill's effect on 
murres. While most of Ihe birds 
escaped harm, about 150,000 per­
ished as a direct result o f  the spilt 
along a 400-mile stretch o f the Gulf 
o f Alaska, according to official es­
timates.

Even more troubling, sources 
said, was the apparent failure o f 
murre colonics in the spill area to 
bear young in the years following 
the accident. “We've seen two 
years in a row o f  this total failure." 
said a source who asked not to be 
identified. “It’s  wrong to say we lost
all the murres in Alaska [bu t]___
certain areas are greatly impacted."

Scientists speculate that the 
murres, long-lived birds that pro­
duce only one egg per year, art: not

bearing young because of a short­
age of mature adults to help defend 
the colonies against predators. 
Sources esti mated that i f not for the 
spill, between 200,000 and 300,000 
murre chicks would have been bom 
over the last two years.

Scientists have tended to be 
m ore cautious in evaluating the 
spill’s effects on Esh, but studies 
indicate there is reason for concern. 
For example, according to a resto­
ration prorusal by marine scientists 
in Ihe Alaska Department of Fish 
and Game, “several species of ma­
rine fin fish and shell fish may have 
been damaged by the Exxon Valdez 
oil spill."

Another restoration proposal by 
the state agency cited evidence that 
“populations o f Dolly Vardcn ]troutj

have demonstrated signs o f expo­
sure to  oil. Certain populations in 
impacted areas may have been re­
duced by this exposure." A govern­
ment official described the study of 
the trout, which are popular with 
sport fishermen, as “very under­
stated."

But government officials cau­
tioned against drawing too many 
conclusions from the documents. 
“What you’ve got are preliminary 
documents," one said. "T h e /re  do­
ing the best they can on short dead­
lines with not enough time to do the 
analysis."

The. official expressed concern, 
however, that possible, “sublethal" 
effects— such as tumors, low body 
weight and reproductive difficul­
ties— might escape detection

through conventional methods. T m  
not sure bow we’re going to pick 
that up in the monitoring," the of­
ficial said.

In one o f the few public disclo­
sures stemming from their inqui­
ries, federal scientists reported last 
spring that they had found hydro­
carbon derivatives o f oil in the gall­
bladders o f  pollock up to 600 miles 
from the site of the spill a year after 
it occurred. Although no fishing or 
eating restrictions were imposed as 
a result, scientists said the pres­
ence of the contaminants in a deep- 
water fish so far from the spill in­
dicated that oil bad entered the food 
chain.

Similarly, according to  a docu­
ment prepared by the fisheries ser­
vice, researchers have discovered

enzymes in salmon associated with 
the ingestion of o i l  "It means the oil 
got into (heir fo o d . . .  [which] sug­
gests a different and perhaps Jocg- 
er-lasting mechanism o f contarm-' 
nation,”  a government official said,
’ Another document prepared last 

September by the same agency cau­
tions that “ the record returns to the 
sound [of pink salmon] do not by 
any means preclude actual o r  doc* 
umentable damage to tbe re­
source."

T he memo said, however, that 
last year’s  large catch is “dear ev­
idence that there was no cata­
strophic impact" and that Hoag- 
term effects will be  localized to par­
ticular stream systems or littoral 
areas that were direct ly and severe­
ly impacted by the spill."
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i n  o i l  s p i l l  s e t t l e m e n t
By William P, Coughlin 

otoflEarrArr
Opposition to Alaska's reported settle­

ment with the Exxon Corp. for the Exxon 
Valdai oQ spilt wntimiod ycatcrdoy, with a 
graving number o f lawmaker* and native 
Alaskans expressing fears that the deal may 
be what some exited a "sellout-”

Meanwhile, there were signs that the ne­
gotiations were not going entirely smoothly.

Gov. Walter Hickel te scheduled to join 
the state's key negotiator, Attorney Genera] 
Charles Cole, tomorrow In Washington to 
sign thi settlement, sources said. But, 
"things may have started to go sideways. 
Cole has been recalled to brief the governor 
. . . .  everyone is surprised Cole’s being 
called back," a source said.

"The meeting where things started to go 
sour was with NOAA," the source said, re­
ferring to the National Oceanic and Atmo- 
spheric Administration. Ha indicated that 
the federal agency had unresolved environ­
mental concern* *hmrt. fh*

i JAIA K«» completing wnai lo report' 
ed to be a $1 billion settlement to be paid by 
Exxon tn Installments over 11 years, and 
from which the company can deduct million* 
in cleanup cost* already spent. 8ourc*a say 
that the $1 bOllon deal amounts tn ahmit. 
$550 million in real dollars over the years. • 

Hickel, a framer Interior secretary, tolc) 
The Alaska Dally Newi this tpeek that “It's a

good settlement" However, he declined to 
reveal details "until aftar the signing."

The secrecy te worrying Alaskans, whose 
shoree were fouled by the largest spill In 
American waters. It  also haa stirred the 
Legislature, whose members are angered by 
Hicxui'g lack of coniuiutlM with them.
• Rep, Cliff Davideon of Kodiak, chairman 
of the House Resources Committee, whose 
native island 1,000 mile* from the Valde* 
spill was damaged, said, "This te going down 
without the Legislature knowing anything/

"There waa total cancellation of liveli­
hoods on my Island, and while some have 
been compensated, a lot of people have fallen 
through the crscke," ha said,

'• - Davidson also said that Alaskans "have 
not yet completed assessment of damsges.., 
I  wouldn’t say the governor te selling us 
ihort, but is he getting enough for those hurt 
and to restore the dimage!"

Leaders at the Chenega, English Bly 
and Point Graham native villages said they 
wfll try to block the pact "If we are sold out"

f ln m r  W U r *  « r«  *it1 l
oil "up to (J teat tliiuh," said Charlw Totamofl 
of Chenega Corp. "This deal bivohi* our 
Uvea and lands, but no one.hai talked to us, 
They cant do this deal without ui.*

Robert KraimkofT, chairman of English 
Bay1 C«ip, at Konai Fjord National r<ukj 
•aid, "We were victim* of Exxon’i  ofl; we 
wont be victim! of Exxon’s secret deal; sf* 
won't be told out by the government.* ;
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A n g e r  g r e e t s  

r e p o r t e d  p a c t  

o n  s p i l l  f u n d
C r i t ic s : P la n  e a s y  o n  E x x o n
By BRIAN 8. AKRETlio Awudalwd Pres*

JUNEAU — Environmen­
talist*, fishermen, lawmak­
ers and other Alaskans re­
acted with outrage Thursday 
to published reports that the 
state may let Exxon Coxp. 
take 10 years to pay a pro­
posed $1 billion settlement 
of the Exxon Valdez oll-eplll 
litigation.

The Boston Globe, quot­
ing unnamed sources, said 
the oil giant’s settlement 
would be tax-deductible. 
Exxon Initially would pay 
the state $300 million, fol­
lowed by payments of $180 
million the second year and 
$80 million a year for eight 
years.

The money would go Into 
a fund that would be used to 
restore Prince William 
Sound, the waterway pollut­
ed in the nation’s largest oil 
spill.

Harry Oambla, a spokes­
man for Gov. Walter Hickel, 
declined to comment on the 
reports. Exxon and federal 
officials also declined to 
comment.

Critics say the installment 
plan, because of inflation, 
would net the state far less 
money in real terms than the 
$1 billion reportedly being 
•ought by Hickel.

"The installment plan to-

■ NO D IA L  Cock Wet oil oom- 
paniee and a kxai cftkerse ooun- 
clt failed Thuradty to meet a con- 
greaalonal deadline tor en agree­
ment on oil-epQI planning. M

tally shortchanges Alas­
kans," laid Rlkl Ott, a com­
mercial fisherman and 
leader of the Oil Reform 
Alliance, a group formed af­
ter the spill to lobby for 
changes in oil Industry prac­
tices,

"In real terms it’s-about 
half of Hickel’i  proposed $1 '
billion settlement. And we 
don’t even know what we're 
settling on."

State Rep. Cliff Davidson, 
D-Kodlak, agreed.

"If you look at the bottom 
line for that company over 
this past year, It seems like 
they could afford n little 
more," he said.

The proposed tax deduc­
tion for Exxon was equally 
unpopular...

"Exxon was tha polluter.
Please see Page E-3, BRILL.

P. 2/6
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k« he* focused on Hickel.

Ott accused Hickel of 
rush In* to get the litigation 
settled so he can focus Alas- 
ka’f attention on several 
major development projects, 
Including proposed oil dril­
ling in the Arctic National 
Wildlife Refuge and con­
struction of an til billion 
natural gas pipeline across 
the state.

State legislators com­
plained that they were being 
kept in the dark about the 
negotiations.

Davidson said he is learn­
ing more about tha talks 
from Eastern newspapers 
than he is from the gover­
nor’s office.

"I just wondsr, are we 
doing everything we can do 
to protect the people’s inter­
ests here?”

Rep. Max Oruenberg, D- 
Anchorage and vice-chair­
man of the House Judiciary 
Committee, unveiled a bill 
Thursday that would require 
legislative approval of any 
•pill settlement.

A group of Nstlve leaders 
who represent villages af­
fected by the spUl issued a 
news release condemning the 
dosed-door talks.

Robert Kvatnikoff, chair­
man of English Bay Corp., a 
Native village corporation, 
said the villages “were vic­
tims of Exxon's oil. We 
won't be victims of Exxon’s 
secret deal. We won't be sold 
out by the government"

Continued from Page 1-1 |
If they're allowed to deduct 
tbelr expenses' from their 
immense profits, it doesn't 
really come out of their 
hide/' said Mike Wenlf, an 
attorney for Trustees for 
Alaska, an environmental 
law firm.

Alaska Attorney General 
Charlie Cole left Washington 
on Thursday after negotiat­
ing with Exxon and federal 
officials. He was to arrive 
today in Juneau to brief 
Hickel and state lawmakers,

Hickel said Wednesday 
that hi expected a settle­
ment within a week. He said 
details will not be released 
until he signs the pact.

The governor last month 
proposed settling the law­
suits and the criminal case 
for about |1.2 billion. Much 
of tha money would be used 
to buy private tlmberlands 
that would be part of a 
marine conservation area in 
the sound.

Tha tanker Exxon Valdez 
spilled nearly 11 million gal­
lons of North Slope crudo oil 
into the sound when it ran 
aground on March 24, 1980.

The state sued Exxon for 
unspecified civil damages re­
sulting from tha spill. The 
federal government is prose­
cuting Exxon on criminal 
charges, with trial set for 
April 10 in Anchorage.

Most of the criticism of 
the settlement talks in Alas-
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Anchorage Daily News
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S p il l  d e a l  c o u l d  k e e p  
d a m a g e  f ig u r e  s e c r e t
By DAVIS POSTMAN 
Daily N r /*  import* -

JVNXAU -  Fading and 
state itudiM putting a dollar 
valu* on damage from tha 
Zxxoa Valdai oil iplll would 
ha kepi lacrat under a pro* 
poiad settlement oi! tha 
■tate'i lawauit ngalnit 
Exxon. ImrironmantttllitB, 
ilibarman and lawmakars 
sold that would kaap tha 
public from finding out If 
tha itata got a good deal.

A c c o r d in g  t o  A tto r n e y  
C en tra l Charles C ola 'i latest 
p u b lic  b r ie fin g  on the sub­
ject, tha settlem ent propoaal 
w ith  E xx on  w ou ld  a llow  for 
tha ra la u a  o f  id a a t if lc  data 
but n ot tha in-dapth studiaa 
o f  th e  e co n o m ic  d a m a g e  , 
from  th e 1^*9 apilL •£.

■ IP IU j 8 tata rtaka tawauit* If 
cate settled. 64  ,•

la r lia r  thla m onth. Cola 
told reporter* "thar* w ou ld  
ba n o-reason" to  rclaaia tha 
econom ic Inform ation one* 
tha c u e  w as dropped. R a 
told tha leg islatu re '! 'Houae 
Ju d iciary  C om m ittee  that 
tine* tha atudiaa art incom ­
plete. U. w ou ld  be m islead­
ing to  make th a n  public.

Nocathalm, & " ’ «r
Hickel hai usad 
justify hil propceid . V- 
lioo settlement with ijcam. 
laying tha atudln ptit tha 
damagas at WOO miuic*.

Pleiaa tea Back Pag*, BQU .

.....
4 mJ

Office of the Governor Anchorage, Alaska
■
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Anchorage Daily News
S P I L L :  S e t t le m e n t p la n  t o  w i t h h o ld . s t u d ie s

: Continued from Page A-1 |

C olt could not be reached 
Tuesday. He i i  expected to 
b rie f the legislature today 
on the month-old negotia­
tion! over settling the state's 
c iv il suit against Exxon.

The State and federal gov­
ern m en ts are  sp en d in g  
m illion : o f  dollars to  try to 
put a price on the damage 
done to P rin ce  W illiam  
Sound and the G ulf o f  A las­
ka. The Information was to  
be used if  the government 
law suit: went to trial and a 
Jury had to decide how  much 
Exxon ihould pay fo r  the 
iplU.

Tha sta te  and fed era l 
itu d ilt  are separate end the 
tdfo teams have not shared 
any in form ation ,'. according

to N orm a n  M ea d e , c h ie f  
econom ist w ith  the N ational 
O cean ic  and A tm o sp h e r ic  
A d m in is t r a t io n 's  D a m tg e  
Assessm ent and R estoration 
Center in  M aryland.

"W e don 't have any hard 
-num bers y e t ,"  said Meade. 
He w ou ld  not com m ent fur­
ther except to sar the etud- 
ics  are not com plete.

The econom ic dam age la 
being figured  through a new 
end co n tro v e rs ia l m ethod  
ca lled  contingent va luation , 
-which uses surveys to  put a . 
price  on resource values that 
can ’t b e  bought or sold , such 
as tha en joym ent o f  nature 
o r  the desire to pass It on to 

' fu tu re  g e n e ra t io n s . T h e  
.^su rveys ask  -p e o p le  h ow  
.• 'm uch  tha lost resources are 

w orth  to them ,, and thair

answers are used to decide 
how  much a po llu ter  muat 
pay for the dam ages.

The m ethod, a lthough em ­
bedded In federal has 
never been used 4 ? ^  tria l 
like the one anticipated fo r  
the Exxon V aldes case.

Tha proposal to  keep the 
econom ic d a ta  secret w as 
criticized Tuesday as a w a y  
o f  stopping t t i  p u b lic  from  
finding out how  good  a deal, 
tha its fe  made w ith  E xxon.

“ A ll w e've been  hearing 
Is, T rust us.' T ru et us' is 
tho attitude that got us into 
this p rob lem ." said R ik i Ott, 
a comm ercial fisherm en and 
marine toxicologist. She Is a 
founder o f  the O il R eform  
A lliance, w hich pushes fo r  
■ tron ger e n v ir o n m e n ta l 
laws,

o n  E x x o n  o i l d a m a g e  d r a w s  crT tT cT sm
‘ " I f  they want us to trust 

them, they have to tell us 
a ll."  the said.

Bob A dler, 11 senior attor­
ney w ith  the Washington- 
based Natural Resources D e­
fense Council, :iaid the stud­
ies shou ld  bo  considered  
p u b lle  in fo rm a tio n . The 
group Is one o f m any envi­
ronm ental organizations ru-, 
ing E xxon over the spill.

I t ’s a fundam ental right- 
to -k n ow  I s s u e ," .h a  said . 
'T h ese  studies ware dose 
w ith public dollars. Public 
resources ware destroyed or 
dam aged b y  the spill, pnd 
the public has it right to 
know - the results o f  those 
studies."

Rep. M ike Nava.n-e*D-Ke- 
nai, has Introduced tw e reso­
lutions in  the How)# calling

on state and federal o ffic ia ls  
to  m a k e  the te U rin a tion  
public.

"M aybe  they h ave  good 
reasons for  keeping it :s cr tt , 
m aybe it w ou ld  d o  m ore 
harm than good, but they 
nead to  tell us w h y ,”  N a­
varre said.

The law yer coord in ating  
thus hundred* o f d v i l  suits 
against E xxon  said the scien­
tific  data, w hich C o le  aald 
w ou ld  ba public, is  m ost 
Im portant fo r  tha p r iv a te ' 
p la intiffs .

B ut, attorney L lo y d  M ill­
er said, the N ative v illage  
resident* he represents in  a 
da ta - action suit cou ld  be 
hurt i f  the econ om ic studies 
are k e p t  secre t b e ca u se  
“ their claim s are v e iy V o s e -  
ly  aligned w ith  tha natural

resource damage claim s o f  
the state and ia d tra l govazn- 
m ant."

University o f A laska  b io l­
ogist R ick-8tainar, on leave 
w hile ha w orks on spill-re­
lated Issues, said the studio* 
ar« likely  to have a m uch 
larger dollar figure than the 
?  1.3 b il lio n  th a t H ic k e l 
wants from  E xxon . B ut h e  
raid that d oeen t m ean th e  
ntate is fa ttin g  a bad  deal.

"E verybody has to giva 
up something 'in  a settle- 
m ea t,"  he said from  C ordo­
va. “ I f  w e have t o  settle fo r  
a lesser amount o f  m oney 
than we m ight have gotten  
10 y e a n  down the line I f  w e  
had gone to tria ls that doee 
not necessarily m ean  that a 
91.S b illion  settlem ent la a 
bad deed."

Office of the Governor
—  - -

Anchorage, Alaska
’4eeeaBWM«aiHMeMWMaBB>nSBsaBBM
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By DA WD POSTMAN 
LMy NMiqnlB .

JU N E A U — If A laska Srtr 
tlo s Its c m  a i d u t  f n w  It 
w ould  be l iw k ln i  ■ d a l  
w ith  IM sn iw n and N ative 
groups and find Itself a  tar­
get of a new  sat o f  lasrauHa, 
according to  an a ttorney rep­
r e se n tin g  ' c lie n ts  .sa in *  
R u e s .

Im m ed ia tely  a fter  th e  
March 24, 1MB, o il sp ill, sev­
er a l la w su its  w ere filed  
nam ing both S o s o  and the 
sta te , claim ing th e govern-, 
orient's w eak oversight e f  tbe 
in d a str y  w as p artly  to  
blam e for the w reck o f the 
E xxon Valdes.

B at w ben the sta le  filed  
its  c iv il su it against Exxon, 
then-A ttorney General Doug

B a lly  convinced tha parties 
to  drop tha sta te  from  their 
salt? . - •.

“ The s ta te  approached  
th o u  private p la in tiffs and 
persuaded those that a t that 
tim e it  was w iser to  wltiv- 
draw  th e litigation  agufawt 
th e  s ta te  and Join arms 
again st Exxon,” said Lloyd  
M iller, an Anchorage attor­
ney representing a clans ac­
tion  sa lt brought by N atives 
against Exxon. M iller la  a lso  
th e  H alses council for the  
m ore than 200 private su its 
pending against Exxon In

™ o

* 1

state and federal const.
B et if  tha stats drops Ita 

sa lt It would no hunger coop­
erate. w ith the ether p la in ­
tiffs  on collecting evidence 
end other tria l preparation. 
M iller m id the private p lain ­
tiffs, and others, m ay than  
su e ihe stria; "depending n o  
their, asmaamant o f the set- 
Dem ent.''

“There's no w o  
lng to  what extm t th a p late-
tiffs w ill sleet 
state,"  he said.

Attorney General Charles 
Cole has said  ha Is aw are 
that the sa lts were dropped  
against the state but h is  
refused to ssy  if  h e  th ink s a  
settlem ent w ith E xxon win 
bring new law suits.

David Orating, m 
n ey w ith  c lie n ts  ru in g

Exxon, said  last 
the private plaintiffs w ith ­
drew  their suits against th a  
s ta te  a fter deciding “n or  
crsnmon tatsacst in  stick ing  
It to  these defendants out­
w eighs so y  benefit o f su in g  
the state."

B ut It is  a “ relatively  
unquiet trooe that ex ists and  
1. dcn't know sa y  reason  
w h y  w e w ouldn't reopen  
thoue cla im s a ga in st th e  
s to le  If I thought from  a  
strategic point . . .  It w ould  
h elp  g et inform ation  w e

B at. Clearing sa id 'h e isn ’t 
sm o anyone would su e th e  
sta te  becam e, for the hun­
dreds o f private p la in tiffs, it  
w ould create "out m e  d i­
v ision  o f opposing' troops.**
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Toxics Disposal • 
Probe Targets • 
Exxon, Arco, BP

•'• ' . .«?•
By PATRICK LflT. *• 7 T ~
TIMES STaF? WRITER \

Federal and state officials are 
Investigating allegations that •Ex­
xon Corp. illegally shipped hairard-' 
oua wastes in thoballast water of iti 
oil tankers to a treatment plant in •' 
Alaska, stirring up a hornet's neat' ’ 
among legislator* and Imperiling. . 
talks to settle lawsuits arising from .V 
tho 1980 Alaskan oil spilL • ?*',

Exxon denies wrongdoing. • < ' « ; 
Meanwhile, Atlantic Richfield; • 

Co. and British Petroleum, which-' 
both have major tanker operations.' ; 
along the'W«t Coast, confirmed.', 
that they have transferred oily' >' 
ballast water and .so-called tAnK'"-' 
waihlngsfrom one tanker to anoth*1 
♦r to be shipped far disposal 
througn the plant Into Valdex Har­
bor.

Spokesmen for Arco and BP both- u\ 
denied that the tranaohlpped liquid- «c. 
contains anything-other than wa«:~»v 
ter, crude oil and tiny amounts of ■ • 
cleaning. i»t vents, They said It cer­
tainly does not. contain large-.'*] 
amounts of chemical’ or h&ardoua ' 
wastes whoac disposal fa Alaska^.* would violate federal guideline*-?!

PIu m  m*PROBF,.D1V_'
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PROBE: Oil Firms Are Targeted in Toxics
Continued ftpm D1

But. Environmental Protection 
Agency'officials say a question 
remains whether shipments of 
such waste water violate the terms 
of a permit Issued by the EPA to 
the Alyeska Pipeline Service Co. to 
operate the treatment plant.

Harold .Geren, 'chief of water 
permits and eorapliir.ee in the 
EPA’i  Seattle regional office, said 
he was trying to Determine wheth­
er tho Arco or BP transfen would 
Violate the permit. He also said the 

..agency was investigating the alio*
• gations that Exxon haa illegally 
, jisod the plorit to dispose of hazard­
ous wastes.

‘T a  Ending out a let about 
practices thot J didn’t know about, 
and the'first question that runs 
'through my mind is.- Why didn’t we 

' know about this when we granted 
this permit?” Geren said. “It’s be* 
home, very clear- to us we need to 
find out what common practice is"

The Exxon allegations threaten
• to .throw a' monkey wrench Into 
' negotiation* _-between Exxon and

state and federal officials seeking 
to settle civil litigation arising from 

•the Mareh.. 1389, oil spill from the 
; ‘£won Valdez,-according to law* 

ycrs familiar'With the talks. Such 1 
settlement had been expected as 
soon as this Week.

Alaska Auy.-Cen. Charles E. 
Coleiwas-en rout: to Washington 
on Tuesday..^ don/er with Exxon 
attorneys oh- the proposed settle­
ment, which reportedly could In­

clude a $t.2-bllUon payment hy 
Eaton. Gov. Walter J. Hickel was 
planning a visit to Washington to 
attend tha unveiling of President 
Bush’s new energy policy today. A  
spokesman would not say whether 
Hickel might take part In the 
Exxon talks u  well.

Notwithstanding the new alle­
gations, state officials remained 
optimistic that a Bettlement will be 
reached. ‘*1 am not aware of any 
effect this [news of the waate-wa* 
ter shipment] may have,** Alaska 
Deputy Alty, Gen. Douglas L. 
Blankenship said, ‘fit’s an ongoing 
negotiation process.”

& a letter sent last week to U.S. 
AUy. Gen. RlcK&rd L  Thornburgh 
and IS A  Administrator William K, 
Reilly, former oil tanker broker 
Charles Hamel alleged that Exxon 
has accepted hazardous liquid 
•wastes from barges or tankers in 
California, then shipped them to 
ballast water of empty oil tankers 
north to Alaska.There, tho ballast was run 
through AJyeska’s Ballast Water Treatment plant But because the 
plant is designed only ta separata 
oil from water, much of the waste 
was dumped untreated Into Valdez 
Harbor, a violation of federal regu­
lations, Hamel alleged.

On Tuesday, EPA spokesman 
David ’ohen said the letter has 
teen received and turned over to. 
EPA investigators. ''It Is being 
taken seriously and it is being 
looked into-as we look into any

allegation of this kind,” he said.
A  spokeswoman for Thornburgh 

said she was unaware of action to 
be taken by the Department of 
Jus tie* on Hamel’s accusations. 
Rep, George Miller (D-MArtino2 ), 
aetiog chair of the House Interior 
Committee, also received i  copy of 
Hamel's letter and expressed ‘ deep 
concern” about the allegations, a 
spokesman said.

■Meanwhile, in Alaska, several 
state legislators also wero taking 
the allegations seriously. State

‘ It’s become very deaf to 
us we need to find out 
what common practice

! f i  • *
HAAOID GSREN

£M Wilier Pvmils Chief

Rep. Cliff Davidson, a Democrat 
from Kodiak, said he was consider­
ing calling hearings of his resourc­
es committee.

He said he was also concerned 
about Arco'5 practices, since Har­
old C. Hrirtse, a former Arco trims, 
portation executive, has been 
named commissioner of Alaska's 
Department of Natural Resources 
by Hickel, the Ropubliean former 
T7 .S, interior secretary who took 
over the governor's office In Janu­
ary.

*



Investigation
la Ills letter, Kamel-who Is 

engaged in e scries of legal disputes 
wiFh Ewcon-sald that on Aug. 4. 
1388, about 8,000 tons of toxic 
wastes were transferred in' San 
Francisco Bay from the Exxon 
Galveston tanker to the Exxon 
Valdd The wastes, he said, mixed 
with 21,203 tons of ballast water 
and were pumped through the 
Alyeska treatment plant later In 
the month.

Some sort of transfer appears to 
be corroborated by a page from the 
notes kept by the Eicon Valdez's 
second mate, which were obtained 
from Exxon during a deposition in a 
court cast related to the Valdez 
cpiU.and released by attorneys ropr«*nting the plaintiffs suing 
Exxon.

The handwritten page~a record* 
of ship’s 'activities that month 
passed from a mate going off shift 
to the mate relieving him-con- 
tains a notation that the Exxon 
Valdez would "lighter," or trans­
fer, oil to the.Exxon Galveston 
"after we take [50,000 birrelJ In] 
tank washings from them." That's 
roughly 6WO tons.I f  such hazardous wastes were 
indeed disposed of through the 
Alyeska treatment plant, it would 
be t  violation of federal guidelines 
governing the plant’s operations, 
according to EPA officials. The 
plant Is not designed to treat such 
wastes.

Discharge of the wastes into 
Valdez Harbor could result in

i

. • ■ •"some very severe, acute toxic tilteta on the environment , . .  
and long-term, chronic effects as 
well," said Erik Olson, counsel with 
the National- Wildlife Federation, 
one 'Of several environmental 
groups suing Exxon over the 1989

xta state of Alaska is investigat­
ing Hamel's allegations. Water 
samples from the hold of another 
Exxon tanker docked in Valdez, the 
Exxon North Slope, were taken 
before noon Tuesday, according to 
Commissioner John A. Sandor of 
the Alaska Dept, of Environmental 
Conservation.On Tuesday, the Wall Street 
Journal quoted an Eocon spokes- * 
man admitting that the company 
shipped waste water to Alaska, but 
adding that such" shipments were 
wiihin federal guidelines. In an 
interview with The Times, Exxon 
spokesman Les Rogers read from a 
prepared statement disputing H i- 
mel's charges and maintaining that 
all discharges of ballast water fell 
within federal guidelines.

Also on Tuesday, officials at both 
Arco and BF confirmed that those 
companies have transferred oily 
ballast water or tank washings 
from one tanker to another for 
shipment to Alaska.

John Andes, a spokesman for 
British Petroleum’s American sub- . 
sidiary, said that it Is "common 
practice” to transfer tank washings 
from oil tankers cleaned out before 
going into dry dock, where tanker 
holds must be free of vapors and fumes.

Andes sa. ] that a tanker’s giant 
tanks are flushed first with crude

LOS ANGCIES TIMES

oil 8hd then with waicr„.io dean 
out oil residues. 'The/-resulting 
washings—including sludge—arc . 
then transferred to an Alaska- 
bound tanker for .disposal in Val­
dez, he said. •

He said that the company nor­
mally did not use solvents-*or 
detcrghms In the cleaning process.

Andes added that..BP believes. 
the process does not violate.federal 
guidelines. The tank washings -are 
easily treatable by the Alyeska 
plant and fail within the purview of 
the plant’s EPA .permit, no said. '

‘This is kind, of a,.tempest iri a 
teapot,” Andes said.' ••

Jerry Aspland, president of Arco 
Marine Inc,, Los- Angelcs-bascd Axeo’s shlpping-subridiary, aaidihe 
company had similarly transferred 
tank washings-.once from 4’ dry 
dock-bound tanker wono headed 
for Alaska. •

One other time, he- sald, a tanker 
transferred ballast water to anoth­
er during a ’'lightering” operation. 
As oil was pumped .from the first 
Ship to the second, ballast water 
was pumped back from the second 
to the first to balance.-the. two, 
Aspland explained. . • ■.

He termed "misguided" percep­
tions that 5Uch;wA3ie water would 
constitute a hazard. ’ I
. Heinze-who was-Aspland’s su­

perior before he left Arco to Join 
Nickel's administration—said he 
was not iw aif of Arco’S practices. 
But, he added, “There was no 
reason why I would be.”

Tim os tfaff wrttora MIeha*] Psnfc* 
In Lei Angela* and Rudy Abramson In Washington contributed to this story.



Lawmakers 
fault HickePs 
negotiating
E x x o n  d e a l  w o r t h  o n l y  h a l f . 

o f  s u m  s o u g h t ,  r e p o r t  c l a i m s

■ Fishermen. coastal towns grow wary as bigger
slayers near settlements In Exxon oil spill fight A9

■ Coastal Native villages condemn Hickel spill 
negotiations, threaten to blook deal A9

Ky DAVID FUTCH
TIMES WRTTtfl

JUNEAU — Legislators, left out of negotiations 
to settle Exxon oil spill lawsuits, are heating up 
their criticism of the governor for not telling them 
the details of settlement talks.

Tlw Boston Globe and. Wall Street Journal 
quoted unnamed sources citing 
details of settlement terms this 
week that legislators have been 
unable to pry from Gov, Walter 
J. Hickel arrf state Attorney Gen­
eral Chartae Cole.

Both officials have refused to 
dlecuM detalla of the talks.

"Frankly it makes me angry 
to see that we learn far mors in­
formation from the Boston Globe 
and the Wall Street Journal than Hickel 
we have been able to learn in 
Alaska," mid. Sen. Ariiis Sturgu- 
JewiW, E-Anchorage.

Hickel originally proposed 
that Exxon pay $13 billion to set­
tle state and federal government 
lawsuits stemming from the 
March I960 spill from the Exxon 
Valdez tanker in Prince William 
Sound.

But the Journal report pub­
lished Thursday placed the value 
of the settlement at less than II s»tur8u,™ a 
billion because Exxon would pay out the money 
over a period of time rather than In one lump sum.

•. V •• ••

V

The newspapers reported payments would span 
a decade with a 1300 million payment up front to set
up a fund to restore the Sound.

The Globe said the payments would be tax de­
ductible, with the initial payment followed by $100 
million the second year and $80 million a year for 
eight years.

The H00 million would cover costs Incurred by 
the state and federal government because of the 
aoUL the Journal story said.

Money would be allocated by three federal, trus­
tees and ooe state trustee, the Journal mid. Exxon 
and federal official* would not comment on the re-
porta.

Critics ety the Installment plan, because of infla­
tion, would net the state far lees money la real 
tanns than the tl trillion reportedly being sought by 
Hickel

"In real terms it’s  about half of Hlckal's pro- 
noend Cl hilllm mttlamenL Am! we don’t even

Reports
Continued from page A1

merclai fisherman and leader of 
tha Oil Reform Alliance, a group 
formed after the spill to lobby for 
changes In oil Industry practices,

Hickel would not discuss spe­
cifics of the settlement Thurs­
day, but denied legislators were 
being left out of talks taking 
place In Washington, D.C., where 
Cole is meeting with federal offi­
cials.

"They (legislators) are not 
being left in the dark," Hickel 
said. "We’re doing the best thing 
we can. We're trying to solve a 
very difficult problem."

Hickel has proposed settling 
state civil and federal criminal 
lawsuits against Exxon for H-2 
billion. Much of the money would 
buy private timber a m  in 
Print

the Legislature for review.
The bill would allow lawmak­

ers to prevent a settlement if 
they decide it Is not in the pub­
lic’s best Interest.

The bill gives the Legislature 
opportunity to review a proposed 
settlement for 60 days.

If necessary, a special session 
could be called to further study a 
settlement proposal. Details of a 
settlement would become public, 
the bill says.

"I don’t want to comment on 
the settlement until I’ve seen It," 
Omenberg said. "My mind Is 
open."

Gruenberg and the House Ju­
diciary Committee axe scheduled 
to hold a meeting with the attor­
ney general today to discuss the 
settlement.

Sen. Sturgulewski said Thurs­
day that besides legislators, the 
people moet affected by the radii, 
including residents and flsner-

nce William Sound and estab­
lish a conservation area and ma­
rine »park there.

At least one lawmaker, Rep. 
Cliff Davidson, D-Kodiak, said be 
felt like "a legislative mush­
room," In the dark without a clue
I bout the latest direction of set­
tlement talks.

"Nobody knows what's going 
m. None of us," Davidson said. 
“If the governor Is feeling good 
ibout this settlement, I wish he 
would tell us why because we 
(legislators) have spent the last 
iwo -years on this thing and 
here's a lot of pain.

"I’ve had my eyes open all 
tiong and I haven’t seen a piece 
it Information that I can go to 
h« bank of my constituency and 
tay we’re being taken care of."
1 D->. Max Gr

men who live and work near the 
Sound, have been left out of ne­
gotiations.

Sen. Pat Pourchot, D-Anchor­
age, said there is an Inherent 
danger Involved with having only 
three or four people involved In 
the negotiations.

The result could be someone 
forgetting certain aspects that 
should be Included In the final 
deal, Pourchot said.

"They are not going to bring a 
full range of views in and struc­
ture a deal trying to accommo­
date til these people," Pourchot 
•aid.

Hickel’s acting press secre­
tary Harry Gamble said the gov-

Rep. Max Gruenberg, D-An* 
thorage, made a move Thursday 
o bring the process Into the 
ipen.

At a House Judiciary Commit- 
ee meeting Thursday, Oruac- 
*rg offered a bill requiring any 
ettisment proposal be given to

emor has offered to talk with key 
legislators at their convenience.

There la a caveat. Gamble 
said he has no idea how much de­
tail Hickel can give to legisla­
tors.

"If we negotiate this In the 
press or bring in other groups 
we're likely to be in court for 
*ight or 20 years," Gamble said.

from
Thla report include# m ttvU ] 
m the AemxJated Preee.



informed in  (he future. A prli IV in Anchorage.
Mont of the criticism of 

the settlement talks in Alas-
woo’t be victims of Exxon’s 
secret deal. We won’t be sold 
out by the government.”

L A W S U I T S :  N a t i v e s ,  f i s h e r m e n  g e t  c l a s s r - a c t i o n  v o i c e j p ; c o u r t ;

I .Oontinyad Irom Pjqb e -1
fore filing suits In  federal 
court.

Holland baa ruled that On­
ly  people who can show ac­
tual physical damage from  
tbe; 11 m illion-gallon sp ill by 
the tanker Exxon Valdez can 
sue the o il company. Shor­
ten’* decision allows anyone 
owning a business or proper­

ty affected by the March 
1989 spill to sue.

The different approaches 
taken by the judges suggests 
that much of the spill litig a­
tion may be concentrated in  
state court.

A ttorney Lloyd M ille r, 
who represents the class of 
Alaska NaUvcs hurt by the 
spill as well as serving as 
liaison counsel for a ll the

plaintiffs, said Shorteil’s de­
cision also may promote set­
tlement talks.

“ I t  means Exxon .and 
Alyeska and the other defen­
dants must face the fu ll im ­
pact of the o il spill by meet­
ing in court a ll the Injured 
parties, a il the Alaska Na­
tives, a ll the fishermen, not 
merely those who hire a 
lawyer and file  a law suit.”

M iller said.
“It's  a tremendous victory 

and should be a sobering 
decision (fo r Exxon),”  he said.

“ It  should encourage, by 
a ll logic, settlement negotia­
tions between the parties, 
because the defendants can 
be sure they are negotiating 
w ith everybody who was in ­
jured by the sp ill.”

D E N A L I  N A T I O N A L  P A R K  A N D  P R E S E R V E

A tart force d  lap  National Park Service managers wtt hafcf 
aw tinga next month to gather jxiM c opinion concerning 
access M o Vw Kantirtne area of Denali National Parte and 
Praaarve. Tha meein g t  will fooua on throe topic*;
— The safety and adequacy d tfieeeM in g  park road.
— The current taw regangng acow a rid es along tha road.
—  The teaafcfltiy anti dawraMHy of alternative access to 

KanMehna. a  la m  area d  priirrtaly held mining clatma e l 
Nre wee! end o f  the park road.

Members d  t ie  teak force indud* Jim Parham. NFS executive 
asaMant to tire director; Bob Barbee, superintendent. Yellow  
stone Mationet Park; Don Ceatiaberry. NPS Midwest regional 
Jh actor; Boyd Evrsort. NPS Alaska regional director; Paul

DenaCL
Tha task fopoe to an outgrowth d  a  faB, 1990, meeting between 
NPS Director Jam es A tenour and members d  tfi# Alecks 
Congressional delegation. The group will vW  the park again 
• mb summer to se e  tire operation of the road end review 
ahamaHve ecoeee routes. By fall, the teak force wfll report their 
ftodtoge to the dkector d  the National Park Service.
A her meeting with stats d  Aiarta dfidala on February 19 In 
Juneau, the tart force wfB hold tin  fbllowing public meetings:
Fabruery 2D Anchorage 8  p.m. Anchorage Muaaum of

History and Art 
Fabntwy 21 Fairbanks 8  pm . Noel Wien Library

auditorium
February 22 Healy 5 p.m. Tri-Valley Community

A T T E N T I O N :
I m p o r t a n t  P u b l i c  

M e e t i n g !

Public Input Needed on 
Education Questionnaire

Aptotic <W*fc0"ti be htoJ far the WISE Proper-WVvtofl KWh Ska's*

Friday, February 15th -630 to &30 pm .
a t UAA C onsortium  Library B unding, R oom  1 1 8

Thepwpoaa d  tie Basing h teaofci puMempw m i  qHttooNMM*«Ml«a 
toBufeS Sfe w art to 1£M Anchorage torton «•**«■*<)(**>» one 
todntogsafetiwrtto lw s .  Anyone itomBlad in efectoonli enosur- 
artti to eamti e d  w p w  bek Idw  ebow whw Itod of iw to ro  tie tif ■ 
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_  •  ♦ *
r t i H l h ?  f.PPearS Cl0S* C° Sett,ln?civil litigation stemming from the 
Valdez oil spill. But environmental 
locates want the talks halted,

(5tor/on aJ)
• * •

CBS posted a big fourth-m1* - jss and • v*’ * ■

E x x o n  A p p e a r s  t o  B e  C l o s e  t o  S e t t l i n g  

V a l d e z  S u i t s  f o r  L e s s  T h a n  $ 1  B i l l i o n

By a lunna Sullivan 
Ana Richard B. Schmitt

Sl*ff Rrporlcrj #/TllK Wau.StuKKT JO V[\NAU

Exxon Corp. appears close to settling 
civil litigation stemming (rom (he Valdez 
oil spill, even as environmental advocates 
call (or i slowdown In negotiations.

Alaska Attorney General Charles Cole, 
who has been negotiating with the cum* 
pany along with federal agencies Involved 
In the case, went to Washington. D.C., to 
meet representatives of the federal agen­
cies. Alaska Gov. Walter J. Hickel Is ex­
pect'd to be In Washington by today. An 
agreement could be signed soon.

There Is also strong pressure to settle 
federal criminal charges against Exxon, 
but neither the company nor the Justice 
Department has Indicated that a plea bar­
gain Is Imminent. There hasn't yet been 
any contacts between Exxon and the Jus­
tice Department, Individuals fomlllar with 
the case said.

Individuals familiar with the talks say 
tentative terms of the settlement place the 
value at less than Jl billion because Exxon 
will pay out the money over a period of 
time rather than In a lump sum. Payments 
are expected to span pcsslbly 10 years, 
putting the present value of the settlement 
at no mdre than 5800 million by the most 
generous estimates. The settlement would 
be In addition to the 52.5 billion Exxon 
spent on the cleanup.
Breakdown of Payments

Of that amount 535 million would be al­
located to continue cleanup efforts this 
year. A 5200 million payment would be 
made up front to set up a restoration fund. 
Another 5150 million would be paid to 
cover costs Incurred by the state end fed*

<p-

lemt. CBS slashed Its quarterly dividend to 
25 cents a share from 51.10 a share.

CBS had warned last November about 
the quarterly loss and the expected deficit 
at the network In 1991, though the size and 
extent of the problems weren't clear until 
yesterday’s report But Wall Street, buoy­
ant on most stocks In recent days, took the 
bleak CBS numbers In stride. CBS shares 
closed at 5167.50, up 25 cents, In New York 
Stock Exchange composite trading yester­
day. They had fallen to the S1&3 range In 
the first week of February as the company 
completed Its repurchase of 44% of all 
shares outstanding.

In the latest quarter, the baseball write* 
t down Included 555 million for the first sea- 
'son of the contract and another Ills mil­
lion tn expected losses for the next three 
years of the total 11.06 billion package. 

For the year, CBS profit plunged 63% to 
SUM million, or 54.30 a share, from 5296.J 
million, or 511.51 a share. In 1989. Revenue 
rose 10% to 53.26 billion from 52.96 billion. 
The largest pari of the full-ycar earnings 
came from Interest Income, which pro­
vided 5152.2 million before taxes In 1990, 
down 16% from the Interest earned In 1969. 
Now that CBS's nearly 53 billion cash 
hoard has been reduced to ssoo million be-  „ - .. J i|._ J|,u-V ImultÛW lillAttÂA I — -

eral government relative to the spill, 
Money would be allocated by three federal 
trustees and one state trustee.

Mr. Cole said In an Interview late yes­
terday that no agreement had yet been 
reached on the amount or the terms of 
payment. "It’s been very hard bargaining: 
don't tlilhk It's Just a done deal." he said. 
"Negotiations could collapse on tny of a 
number of Issues. They’re hanging by a 
spider’s thread,"
- Exxon officials declined to comment on 
whether the company is In settlement 
talks.

Meanwhile, environmental groups are 
asking that talks be placed on hold until 
they can examine the data on which the 
settlement Is be based, according to Sarah 
Chasls, attorney for the Natural Resources 
Defense Council, which represents 11 envi­
ronmental groups that have litigation 
pending concerning the spill.

Lloyd Miller, an Anchorage lawyer, fig­
ures spacing the payments out over 10 
years gives the settlement an actual cur­
rent value of only about 5S30 million. Mr. 
Miller, a spokesman for lawyers who have 
filed scores of private civil suits against 
Exxon on behalf of fishermen and others, 
said Gov. Hickel disclosed the Installment 
plan to a group of community leaders In 
Juneau Tuesday.

"It is our opinion that a 5650 million set­
tlement Is a severe undervaluation of the 

, natural resources damage caused by the 
oil spill, and that If this deal goes through, 
the state and federal governments have 
been severely outdealed by Exxon," said 
Mr, Miller. He said It was also "Irresponsi­
ble" for the government to settle the case 
now beeause the full extent of the damage 
from the spill Isn't yet known.

On Friday, the Sierra dub Legal De­
fense Fund, along with the Natural Re­
sources Defense Council and the National 
Wildlife Federation, wrote to Gov. Hickel 
of their "serious concern" of settlement 
terms is reported by the media.
Exxon Ro l e  Cr i t i c i zed

Among the groups' concerns, according 
to Eric Jorgensen, an attorney for the Si­
erra Club fund tn Juneau, ts that the gov­
ernment might agree to allowing Exxon to 
have some say over how the settlement 
funds are disbursed.

In Washington, Justice Department offi­
cials publicly Insisted that prosecutors are 
continuing to prepare for a criminal trial 
beginning April 10. Exxon in recent weeks 
hasn't formally approached the depart­
ment about arranging a plea bargain to 
settle the criminal charges- Federal prose­
cutors weren't directly Involved In yester­
day's talks, although the Justice Depart­
ment Is monitoring those discussions.

Attorney General Dick Thornburgh, 
who bitterly resented criticism of the de­
partment's settlement ulki with Exxon 
last year, now wants it to be clear that 
Exxol not the agency, is seeking a plea ^E^n. stU], xiwrnburgh and. Ws
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Exxon Appears Close to Settling 
Civil Litigation on Valdez Spill

Continued From Page A3 
money deal to the risk of going to trial.
• It remains uncertain what terms the 
Justice Department would demand along 
With a guilty plea, One possible arrange­
ment would be for Exxon to agree to clas­
sify some-portion of Its monetary settle­
ment as a criminal fine, thereby conceding 
a degree of criminal culpability, It isn't 
known whether the fine would be added to 
the total civil settlement or would be 
drawn from that settlement 
. Another sticking point In the settlement 

negotiations might be objections raised by 
Charles Hamel, a former oil tanker broker 
who has been fighting Exxon and other 
major oil companies with interests In 
Alaska. Their disputes'focus on mutual 
business Interests Involving Mr. Hamel 
and the oil companies. In a letter to Mr. 
Thornburgh and Environmental Protection 
Agency chief William Reilly. Mr. Hamel

alleges that Exxon has been dumping haz­
ardous wastes Into Alaska's Prince Wil­
liam Sound. The letter says that tho dump­
ing occurred before and after the Exxon 
Valdez oil spill. ^

M r. Hamel Is calling for these allega­
tions to be examined In conjunction with 
the settlement negotiations.

California Rep. George Miller, who re­
ceived a copy of the letter, appears to 
agree on a need to slow down the talks; Re­
garding Mr. Hamel's allegations, Mr. 
Miller said. "I plan to Investigate these se­
rious charges and expect the Justice De­
partment to do the same."

a s  acting chairman of the House Inte­
rior Committee, Mr. Miller has Jurisdiction 
over Alaska lands, the Alaskan pipeline 
and offshore energy resources.

In his letter, Mr. Hamel specifically al­
leges that 50,000 barrels, or 8,000 tons, of 
hazardous waste was loaded Into the bal­
last tanks of the supertanker Exxon Valdez 
on Aug. 4. 19S8. The waste was taken to 
Alaska where it was unloaded Into the bal­
last water treatment plant at Valdez. How­
ever. because the plant wasn't designed to 
handle such wastes, the treated water was 
still contaminated when It was ejected 
back Into Valdez Harbor.

Mr. Hamel alleges that the Exxon Long 
Beach, sister ship to the now renamed Ex­
xon Valdez, continued that practice at 
least through last year. He claims that he 
has gathered Information on numerous vio­
lations from Exxon Insiders who are Irate 
about the practice.

A spokesman for Exxon said the ol! gi­
ant had no Immediate comment on Mr. Ha­
mel's allegations.

"Until Mr, Hamel offers evidence sup­
porting his waste dumping claim, we have 
nothing to work from," said a spokes­
woman for Alyeska Pipeline Service Co, 
which Is owned by seven oil companies. In­
cluding Exxon.''

- Paul M. Barrclt contributed to ibis 
article.

©003
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Exxon reportedly get^

By William P, Coughlin
GLOBE STAFF

The $1 billion Exxon Valdez oil 
spill settlement being completed by 
Exxon Corp., the federal govern­
ment and Alaska calls for payment 
over a period of years and the pay­
ments will be tax deductible, sources 
said yesterday.

Because the payments to a 
Prince William Sound Restoration 
Fund will be spread oû  the present 
dollar value of the $1 billion is only 
$660 million, the sources said.

The settlement reportedly will 
; also let the oD company deduct costs 

of all future cleanup from the fund. 
Some $160 million will be deduct* 

; ed from the fund to reimburse feder­
al and state agencies for cleanup 

1 costa already Incurred.
It also was revealed that the 

agreement gives Exxon a voice on 
any panel set up to decide how and 
where its restoration funds will be 

. spent in Prince William Sound.
1 In Congress, .US Rep. George 

Miller, a California Democrat and 
vice chairman of the Interior Affairs 
Committee, has demanded t lull 
briefing*’ from Attorney General 
Dick Thornburgh, one of the negoti­
ators, before any settlement is made 

' public. • •
In Alaska, critics condemned the 

reported settlement, focusing on 
Gov. Walter Hickel.

Riki Ott, a toxicologist who heads 
Alaska's Oil Reform Alliance, said: 
"It's apparent this state did not elect 
a governor. We elected instead an­
other lobbyist for the o3 industry,,. 
People are hot with him. A settle­
ment like this sells Alaska short," 

i Michael Wenig of Trustees for 
Alaska, an environmental law firm, 

; said; " I f  it is true that they can write 
this off, it is « total outrage. If the 
amount of money is such that after 
you pay for existing bills for damage 
assessment up to now, and whatever 

! cleanup still needs to be done, and 
after all that, there is nothing left for 

I restoration, then It is l  total traaedv.

• -i •
Wally Hickel deserves a lot of blani$ 
for this." ;a ;

A spokesman for Hickel said the’ ' 
governor would hot comment on the 
reported deal.

The Exxon payments to the fund; 
would be made in installments; $20T 
million the first year, $160 milllo.rf. 
the second and $80 million for the] 
last eight years. •*,

Because it will pay in install • 
ments, “Exxon gets to keep most oK 
Its money, on which it will accrue in$ 
terest," one source said. “It’s like'i, . 
company paying a worker only 
$10,000 of a $30,000 salary, then? . 
promising X amount-per-year 
that. J

•At Exxon USA headquarters in. . 
Texas, spokesman Les Rogera* ; 
speaking for vice president C.Mj : 
Harrison who has been Involved : 
negotiations, said: “Our instruction̂  
is we have no comment to anyonet ‘ 
about anything.** ’ ,

In Washington, a Justice Departs ; 
ment spokeswoman, Amy Casneif • 
said: “Nothing has changed .,. :
are pressing for an April 10 trial"' i 
Exxon was indicted on five criminaf i 
charges last winter. The triafl* i 
scheduled for April. ’ *<J

Asked if Attorney Genera  ̂ : 
Charles Cole of Alaska met yesterc, J 
day with Thornburgh, Casner saidjj ! 
“IVe no response to that" ; ’j I 

Neither Cole nor Harrison r* • 
turned telephone calls yesterday.
• Rep, Miller said he is concerned 

that the Alaskan fishing industry 
and mayors “may have been d t f *  
eluded’* from negotiations, and “tha . 
settlement may prejudice their abllftj 
ty to get fa ir compensation.*1 vj

He also said nil committee ww- 
probe charges that Exxon ii dumjWA 
Ing hazardous waste into the ballflẑ  
water of ships. SJ

These allegations were made in £  
latter delivered Tuesday to Thon£j» 
burgh and William Reilly, adminte-j 
trator of the Environmental Protect 
tion Agency, by a shipping broke#, 
based In Alexandria, Vs., Charle*!,.
Hu m ) -  i  -  -




