


Alaska Association Chiefs of Police

February 2, 1991

Representative Dave Donley 
Alaska State Legislature 
P. O. Box V (MS 3100)
Juneau, AK 99811

Dear Representative Donley,

As President of the Alaska Association of Chiefs of Police, I would 
like to extend our support for House Bill 105. The ability to 
prosecute multiple defendants and join charges against one 
defendant have long been hampered by existing court rules.

The result of this has been costly in terms of excessive trials. In 
some cases, the ability to prosecute is severely hindered, because 
certain types of evidence are excluded. The citizens of Alaska are 
the victims of this cumbersome system. They deserve better, and 
House Bill 105 would help balance the scales.

If I can be of any assistance, please contact me.

Sincerelv.

Duane S. Udland 
President
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TO: H ouse J u d i c i a r y  C o m m itte e

f r o m : C h r i s t i n e  S . S c h l e u s s  and J a m e s  H . McComas

RE: House B i l l  105

D e a r  C o m m it t e e  M em bers:

We a r e  a t t o r n e y s  p r a c t i c i n g  s u b s t a n t i a l l y  i n  t h e  a r e a  o f  

c r i m i n a l  la w  i n  A n c h o r a g e ,  A l a s k a .  M s . S c h l e u s s  h a s  p r a c t i c e d  f o r  

12 y e a r s  i n  t h e  s t a t e  a n d  f e d e r a l  c o u r t s  o f  A l a s k a .  M r .  McComas 

h a s  p r a c t i c e d  f o r  m ore t h a n  12 y e a r s  i n  s t a t e  and f e d e r a l  c o u r t s  i n  

W a s h in g t o n ,  D . C . ,  W i s c o n s i n ,  and A l a s k a .

We f i r s t  l e a r n e d  o f  t h e  e x i s t e n c e  o f  H o u s e  B i l l  1 0 5 ,  a n d  o f  a 

p r o p o s e d  h e a r i n g  on t h a t  b i l l ,  on F r i d a y ,  F e b r u a r y  8 ,  1 9 9 1 .  M r .  

McComas i m m e d i a t e l y  c o n t a c t e d  t h e  C o m m it t e e  s t a f f  and r e q u e s t e d  an 

o p p o r t u n i t y  t o  t e s t i f y  t e l e p h o n i c a l l y  i n  o p p o s i t i o n  t o  t h i s  b i l l ,  

s u b s e q u e n t l y ,  we w e re  i n f o r m e d  t h a t  n o  t e l e p h o n i c  t e s t i m o n y  w o u ld  

be p e r m i t t e d ,  b u t  t h a t  w r i t t e n  c o m m e n ts  c o u l d  be  s u b m i t t e d  b y  

t e l e f a x  t o  b e  r e a d  i n t o  t h e  r e c o r d .

T h e  s h o r t  n o t i c e  a n d  t i m e  c o n s t r a i n t s  h a v e  p r e v e n t e d  u s  f r o m  

p r e p a r i n g  e x t e n s i v e  w r i t t e n  c o m m e n ts . G i v e n  t h e  r a d i c a l  n a t u r e  o f  

t h e  p r o p o s e d  c h a n g e s  i n  c r i m i n a l  p r o c e d u r e  w h i c h  w o u ld  be e f f e c t e d  

b y  H o u s e  B i l l  1 0 5 ,  we u r g e  t h e  C o m m it t e e  t o  t a k e  m ore t i m e  i n  

c o n s i d e r i n g  t h i s  p r o p o s a l  and t o  a f f o r d  i n t e r e s t e d  i n d i v i d u a l s  and 

e n t i t i e s  on b o t h  s i d e s  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  an a d e q u a t e  

o p p o r t u n i t y  t o  a d d r e s s  t h e  im p o r t a n t  i s s u e s  r a i s e d  b y  t h i s  l e g i s l a t i o n .
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O u r i n i t i a l  r e v i e w  o f  t h i s  l e g i s l a t i o n  c o n v i n c e s  u s  t h a t  i t  i s  

n o t h i n g  m o re  t h a n  a P r o s e c u t o r ' s  R e l i e f  A c t .  E ach o f  t h e  t h r e e  

p r o p o s e d  c h a n g e s  w o u ld  make i t  e a s i e r  f o r  p r o s e c u t o r s  t o  c o n v i c t  

p r e s u m p t i v e l y  i n n o c e n t  i n d i v i d u a l s  i n  c a s e s  w h e r e  t h e  p r o o f  t h a t  

t h e  a c c u s e d  h a d  c o m m it t e d  t h e  c h a r g e d  o r i m e  w as w eak o r  i n s u f f i ­

c i e n t  s i m p l y  b y  a d m i t t i n g  u n f a i r l y  p r e j u d i c i a l  e v id e n c e  o r  

a l l e g a t i o n s  o f  o t h e r  c r i m e s  b y  t h e  a c c u s e d .  E v e n  i n  i t s  m o s t  

g e n e r a l  t e r m s ,  t h i s  p r o p o s a l  i s  o f f e n s i v e  t o  t h e  b a s i c  a s s u m p t io n s  

u n d e r l y i n g  o u r  a d v e r s a r y  c r i m i n a l  s y s te m .

T h e  f o c u s  o f  t h e  c r i m i n a l  t r i a l  h a s  b e e n ,  an d  s h o u l d  r e m a i n ,  

u p o n  t h e  s u f f i c i e n c y  o f  t h e  p r o o f  t h a t  a n  a c c u s e d  c i t i z e n  h a s  

c o m m it t e d  s p e c i f i c a l l y  c h a r g e d  o f f e n s e s .  I t  i s  t h e  o f f e n s e ,  n o t  

t h e  p e r s o n ,  w h ic h  h a s  a lw a y s  b e e n  t h e  f o c u s  o f  f a c t - f i n d i n g  i n  o u r  

c r i m i n a l  j u r i s p r u d e n c e .  T h i s  f o c u s  i s  o n e  o f  t h e  h a l l m a r k s  o f  o u r  

s y s t e m .  We do n o t  p e r m i t  t h e  r e a s o n i n g  p r o c e s s  t h a t  b e c a u s e  p e o p l e  

h a v e  d o n e  s o m e t h in g  w ro n g  i n  t h e  p a s t  t h e y  a r e  p r o b a b l y  g u i l t y  o f  

a p r e s e n t  o h a r g e .  Y e t ,  t h e  common t h r e a d  o f  t h e  p r o p o s a l s  

c o n t a i n e d  i n  H o u s e  B i l l  105 i s  t o  s e r i o u s l y  u n d e r c u t  t h i s  h i s t o r i ­

c a l  s t a r t i n g  p o i n t  and t o  g r e a t l y  e x p a n d  t h e  o c c a s i o n s  u p o n  w h ic h  

e v id e n c e  o f  o t h e r ,  b a r e l y  r e l e v a n t  o r  i r r e l e v a n t  a l l e g e d  c r i m i n a l  

a c t i v i t y  w o u ld  be  i n t r o d u c e d  i n  t r i a l s .

A l a s k a  C o u r t s  h a v e  l o n g  r e c o g n i z e d  t h e  t r e m e n d o u s  p o t e n t i a l  

f o r  u n f a i r  p r e j u d i c e  t o  t h e  a c c u s e d  w h ic h  a r i s e s  fr o m  t h e  i n t r o d u c ­

t i o n  o f  s u c h  o t h e r  c r i m e s  e v i d e n o e .  T h e  S uprem e C o u r t  h a s  

e x p l a i n e d  t h a t  im p r o p e r  a d m i s s i o n  o f  s u c h  e v i d e n c e  w i l l  " d i l u t f e )  

t h e  r e q u i r e m e n t  t h a t  p r e s e n t  g u i l t  b e  p r o v e d  b e y o n d  a r e a s o n a b l e  

d o u b t . "  O k s o k t a r u k  v .  S t a t e . 611 P . 2d 5 2 1 ,  524 ( A l a s k a  1 9 8 0 ) .

S uch e v i d e n c e  a l s o  d e n i e s  t h e  a c c u s e d  t h e  r i g h t  f a i r l y  t o  d e f e n d  

a g a i n s t  t h e  p a r t i c u l a r  c r i m e  c h a r g e d .  A d k i n s o n  v .  s t a t e . 611 P . 2d 

5 2 8 , 531 ( A l a s k a  1 9 8 0 ) .

A l a s k a  R u l e  o f  E v i d e n c e  4 0 4 ( b ) ( 1 ) ,  a s  p r e s e n t l y  c o n s t r u e d ,  

r e c o g n i z e s  t h e  t r e m e n d o u s  p o t e n t i a l  f o r  u n f a i r  p r e j u d i c e  t o  an 

a c c u s e d  p e r s o n  w h ic h  a r i s e s  f r o m  t h e  a d m i s s i o n  o f  e v i d e n o e  o f  o t h e r  

c r i m e s ,  w r o n g s ,  o r  b a d  a c t s ,  L e r o h e n s t e i n  v .  S t a t e , 697 P . 2d 312 

( A l a s k a  A p p , 1 9 8 5 ) ,  a f f ' d  S t a t e  v .  L e r o h e n s t e i n , 726  P . 2d  546 

( A la s k a  1 9 8 6 ) ,  c l e a r l y  a r t i c u l a t e s  w h a t  l a w y e r s  and j u d g e s  who d e a l
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d a i l y  i n  c r i m i n a l  t r i a l s  m u s t  c a n d i d l y  a d m i t  —  t h a t  t h e  i n t r o d u c ­

t i o n  o f  e v i d e n c e  t h a t  an a o o u s e d  p e r s o n  h a s  c o m m it t e d  o r  h a s  b e e n  

a c c u s e d  o f  c o m m i t t i n g  o t h e r  u n r e l a t e d  c r i m i n a l  a c t s  i n  t h e  p a s t  

f r e q u e n t l y  h a s  a n  o v e r r i d i n g  a n d  i n f l a m m a t o r y  e f f e c t  u p o n  j u r o r s .  

J u r o r s  n a t u r a l l y  t e n d  t o  a ssu m e t h a t  a p e r s o n  who h a s  c o m m it t e d  

o t h e r  w r o n g s  i s  m ore l i k e l y  t o  h a v e  c o m m i t t e d  t h e  w ro n g  c h a r g e d ,  

y e t  t h i s  s o r t  o f  p r o p e n s i t y - t o - c o m m i t - c r i m e  i n f e r e n c e  h a s  no p l a c e  

i n  o u r  j u r i s p r u d e n c e .  I n d e e d ,  e v e n  t h e  r u l e  a s  amended b y  HB 105 

d o e s  n o t  p u r p o r t  t o  o v e r t u r n  t h i s  b a s i c  a s s u m p t i o n .  Y e t ,  b y  

d e l i b e r a t e l y  e x p a n d i n g  t h e  o c c a s i o n s  o n  w h i c h  o t h e r  c r i m e s  e v i d e n c e  

may be  a d m i t t e d ,  t h e  p r o p o s e d  am endm ent o f  R u l e  404 c o n t a i n e d  i n  HB 

105 w o u ld ,  a s  a p r a c t i c a l  m a t t e r ,  g r e a t l y  i n c r e a s e  j u r y  m i s u s e  o f  

p r e s u m p t i v e l y  p r e j u d i c i a l  a n d  i n f l a m m a t o r y  i n f o r m a t i o n .  T h i s ,  i n  

t u r n ,  w o u ld  r e s u l t  i n  c o n v i c t i o n s  f o r  t h e  w r o n g  r e a s o n s .  I f  an 

a c c u s e d  p e r s o n  i s  fo u n d  g u i l t y ,  i t  s h o u l d  b e  o n  t h e  b a s i s  o f  p r o o f  

b e y o n d  a r e a s o n a b l e  d o u b t  w h ic h  l e g i t i m a t e l y  e s t a b l i s h e s  h i s  o r  h e r  

g u i l t  o f  t h e  c h a r g e d  o f f e n s e ,  n o t  on t h e  b a s i s  f o r  p r o p e n s i t y  

i n f e r e n c e s  o r  j u r o r  a n i m o s i t y  t o w a r d s  a " b a d  man" o r  " b a d  w om an".

T h e  J u d i c i a r y ,  n o t  t h e  L e g i s l a t u r e ,  a n d  n o t  t h e  D e p a r t m e n t  o f  

L aw , i s  i n  t h e  b e s t  p o s i t i o n  t o  a s s e s s  t h e  r e a l i t y  o f  t h e  im p a c t  o f  

t h e  i n t r o d u c t i o n  o f  o t h e r  c r i m e s  e v i d e n c e  u p o n  j u r o r s .  T h e  

j u d i c i a l  i n t e r p r e t a t i o n s  o f  R u l e  4 0 4 ( b )  b y  t h e  A l a s k a  A p p e l l a t e  

C o u r t s  r e f l e c t  c o n s i d e r e d  j u d i c i a l  j u d g m e n t s ,  b a s e d  u p o n  t h e  

e x p e r i e n c e  o f  r e v i e w i n g  h u n d r e d s  an d  h u n d r e d s  o f  i n s t a n c e s  c a s e s  

d e a l i n g  w i t h  t h e s e  i s s u e s .  T h a t  ju d g m e n t  i s  t h a t  t h e  i n t r o d u c t i o n  

o f  s u c h  i n h e r e n t l y  p r e j u d i c i a l  i n f o r m a t i o n  s h o u l d  b e  l i m i t e d  t o  

t h o s e  i n s t a n c e s  i n  w h ic h  t h e r e  i s  j e c d t i m a t e  p r o b a t i v e  v a l u e  w h i c h  

o u t w e i g h s  t h e  r i s k  t h a t  an  a c c u s e d  w i l l  b e  u n f a i r l y  c o n v i c t e d  f o r  

t h e  w ro n g  r e a s o n s .  We c o n c u r  i n  t h i s  j u d g m e n t .

U n d e r  4 0 4 ( b ) ,  a s  p r e s e n t l y  c o n s t r u e d ,  o t h e r  c r i m e s  e v i d e n c e  

w h i c h  i s  r e a l l y  o f f e r e d  f o r  a l e g i t i m a t e  r e a s o n  i s  r o u t i n e l y  

a d m i t t e d .  B u t  e v id e n c e  w i t h  t h e  p r i m a r y  e f f e c t  o f  u n f a i r l y  

p r e j u d i c i n g  t h e  j u r y  f o r  n o  l e g i t i m a t e  r e a s o n  i s  e x c l u d e d .

S t r o n g  la w  e n f o r c e m e n t  i s  c e r t a i n l y  a d e s i r a b l e  g o a l ,  a n d  a 

s t r o n g  p o l i t i c a l  f o r c e .  H o w e v e r ,  i n c r e a s e d  c o n v i c t i o n s  o b t a i n e d  by 

m e th o d s  w h i c h  p r o m o te  p r e j u d i c e ,  a n d  n o t  a c c u r a c y ,  i n  t h e  f a c t -
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f i n d i n g  p r o c e s s  s h o u l d  n o t  b e  c o n f u s e d  w i t h  t h a t  l a u d a b l e  g o a l .  We 

h a v e  a n  h i s t o r i c a l  c o m m itm e n t  t o  p r o t e c t i n g  t h e  i n n o c e n t  fr o m  

w r o n g f u l  c o n v i c t i o n  i n  t h i s  c o u n t r y .  We b a l a n c e  t h e  t r e m e n d o u s  

r e s o u r c e  a d v a n t a g e s  e n j o y e d  b y  t h e  S t a t e  i n  t h e  c r i m i n a l  s y s t e m  by 

a c c o r d i n g  r i g h t s  t o  t h e  a c c u s e d  w h ic h  g u a r a n t e e  t h a t  g u i l t  w i l ]  

o n l y  be  f o u n d  u p o n  p r o o f  b e y o n d  a r e a s o n a b l e  d o u b t  o f  a s p e c i f i c  

c h a r g e d  o f f e n s e .  L e g i s l a t i o n  l i k e  HB 105 u n d e r c u t s  t h e  c o n f i d e n c e  

t h a t  a l l  o f  u s  c a n  h a v e  i n  t h e  p r o p e r  f u n c t i o n i n g  o f  o u r  j u d i c i a l  

s y s t e m  b y  d r a m a t i c a l l y  a n d  s u b s t a n t i a l l y  i n c r e a s i n g  t h e  r i s k  t h a t  

t h e  in c r e a s e d  c o n v i c t i o n s  g a i n e d  b y  s u c h  l e g i s l a t i o n  w i l l  n o t  

c o m p o r t  w i t h  t h e  demands o f  f a i r n e s s  t o  w h ic h  we a r e  c o n s t i t u t i o n ­

a l l y  c o m m it t e d ,  b u t  w i l l  r a t h e r  r e f l e c t  a c o n v i c t i o n - a t - a n y - c o s t  

m e n t a l i t y .  T h i s  B i l l  w i l l  v e r y  l i k e l y  l e a d  t o  t h e  w r o n g f u l  

c o n v i c t i o n  o f  i n n o c e n t  p e o p l e  w hose o n l y  o f f e n s e  was t h a t  t h e y  d i d  

s o m e t h in g  w ro n g  i n  t h e  p a s t .

E q u a l l y  u n d e s i r a b l e ,  an d  p e r h a p s  m o re  r a d i c a l ,  i s  t h e  p r o p o s e d  

amendm ent t o  A l a s k a  R u l e  o f  c r i m i n a l  P r o c e d u r e  14 w h ic h  w o u ld  

c o d i f y  a l e g i s l a t i v e  ju d g m e n t  t h a t  “ s h o w in g  t h a t  e v i d e n c e  o f  one 

o f f e n s e  w o u ld  n o t  be a d m i s s i b l e  d u r i n g  a s e p a r a t e  t r i a l  o f  a j o i n e d  

o f f e n s e  o r  a c o - d e f e n d a n t  d o e s  n o t  c o n s t i t u t e  p r e j u d i c e  t h a t  

w a r r a n t s  r e l i e f  u n d e r  t h i s  r u l e , "  W h a t i n  t h e  w o r l d  i s  t h e  

e m p i r i c a l  b a s i s  f o r  s u c h  an o b v i o u s l y  w r o n g  a s s e r t i o n ?  I t  i s  

d i f f i c u l t  e n o u g h  f o r  an a c c u s e d  p e r s o n  t o  g e t  a f a i r  t r i a l  when 

e v i d e n c e  o f  c r i m e s  o t h e r  t h a n  t h e  c h a r g e d  o f f e n s e  i s  a d m i t t e d  

p u r p o r t e d l y  f o r  a  l e g i t i m a t e ,  r e l e v a n t  p u r p o s e .  T h e  am endm ent t o  

t h e  j o i n d e r  r u l e ,  h o w e v e r ,  p u r p o r t s  t o  e x c l u d e  f r o m  t h e  c a t e g o r y  o f  

p o t e n t i a l l y  u n f a i r l y  p r e j u d i c i a l  m a t e r i a l ,  t h e  j o i n d e r  f o r  t r i a l  o f  

w h o l l y  s e p a r a t e  c r i m e s  a s  t o  w h i c h  t h e r e  i s  n o t  e v e n  a c l a i m  o f  

i n t e r - a d m i s s i b i l i t y .  I n  s u c h  s i t u a t i o n s ,  t h e  l i k e l i h o o d  t h a t  t h e  

a c c u s e d  w o u ld  be  c o n v i c t e d  f o r  t h e  w r o n g  r e a s o n  —  t h a t  i s ,  an 

i n f e r e n c e  o f  c r i m i n a l  p r o p e n s i t y  o r  c o n c l u s i o n  t h a t  t h i s  i s  j u s t  a 

b a d  p e r s o n  n e e d i n g  p u n is h m e n t  —  i s  e x t r e m e l y  h i g h .  And s i n c e  t h e  

e v id e n c e  o f  e a c h  o f f e n s e  i s  a d m i t t e d l y  n o t  a d m i s s i b l e  t o  p r o v e  t h e  

o t h e r ,  t h e  a b s e n c e  o f  a l e g i t i m a t e  j u s t i f i c a t i o n  f o r  t h e  p r e j u d i c e  

i s  a p p a r e n t .

T h e  way R u l e  14 i s  p r e s e n t l y  a d m i n i s t e r e d ,  t h e  c o u r t  i s  f r e e  

t o  c o n s i d e r  t h e  e x t e n t  o f  p r e j u d i c e  w h ic h  may r e s u l t  f r o m  a j o i n t
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t r i a l  on c h a r g e s  w h e r e  t h e  p r o o f  i s  n o t  i n t e r a d m i s s i b l e ,  W h e re  t h e  

r i s k  o f  u n f a i r  p r e j u d i c e  i s  s l i g h t ,  t h e  c o u r t  may p e r m i t  a j o i n t  

t r i a l ♦ On t h e  o t h e r  h a n d ,  w h e re  o f f e n s e s  a r e  l i k e l y  t o  h a v e  a 

p r e j u d i c i a l  e f f e c t  u p o n  a f a i r  c o n s i d e r a t i o n  o f  e a c h  o t h e r  i f  t h e y  

a r e  t r i e d  t o g e t h e r ,  a n d  w h e re  t h e  e v i d e n c e  p e r t a i n i n g  t o  t h e  

s e p a r a t e  o f f e n s e s  c o u l d  n o t  be  a d m i t t e d  i n  s e p a r a t e  t r i a l s ,  t h e  

c o u r t  h a s  t h e  a u t h o r i t y  t o  p r e v e n t  w h a t  w o u ld  be t h e  o b v i o u s  an d  

u n f a i r  p r e j u d i c e  e n g e n d e r e d  b y  a j o i n t  t r i a l .

A n a d d i t i o n a l  and u n f o r t u n a t e  r e s u l t  o f  a m e n d in g  R u l e  14 a s  

p r o p o s e d  w o u ld  b e  t h e  l i k e l i h o o d  t h a t  p r o s e c u t o r s  w o u ld  o b t a i n  

i n d i c t m e n t s  c o n t a i n i n g  m u l t i p l e  o f f e n s e s  a s  t o  m any o f  w h i c h  t h e  

e v i d e n c e  w o u ld  b e  o f  d u b i o u s  s u f f i c i e n c y .  T h e  l i m i t a t i o n s  o f  R u l e  

4 0 4 ( b ) ( 1 )  c o u l d  b e  c i r c u m v e n t e d  a s  a p r a c t i c a l  m a t t e r  b y  s i m p l y  

c h a r g i n g  o t h e r  c r i m e  a l l e g a t i o n s  i n  t h e  i n d i c t m e n t .  T h e n ,  w h e t h e r  

t h e y  A ^ f e d p a p a r a t e l y  a d m i s s i b l e  o r  n o t ,  t h e  p r o s e c u t i o n  w o u ld  

a c h i < ^ ^ n e  t a c t i c a l ,  a d v a n t a g e  o f  a j o i n t  t r i a l  on  w h i c h  t h e  j u r y  

w o u ld  be e x p o s e d  t o  e v i d e n c e  w h ic h  w o u ld  f a c i l i t a t e  im p r o p e r  

i n f e r e n c e s  o f  c r i m i n a l  p r o p e n s i t y ^ o r  b a d  c h a r a c t e r .

I f  t h e r e  i s  p e r c e i v e d l & c ^ f ^  a p r o b le m  w i t h  t h e  c o n v i c t i o n  r a t e  

i n  c r i m i n a ^  t f f a l i f  i n  t h i s  s t a t e ,  t h e  a p p r o p r i a t e  s o l u t i o n  i s  n o t  

t o  c h a n g e ''  t h e  r u l e s  t o  make i t  e a s i e r  t o  u n f a i r l y  p r e j u d i c e  t h e  

p e o p l e  a c c u s e d .  T h e  s o l u t i o n s  l i e  i n  b e t t e r  i n v e s t i g a t i o n ,  

p r e p a r a t i o n ,  a d v o c a c y ,  a n d  e x e r c i s e  o f  d i s c r e t i o n  b y  s t a t e  

p r o s e c u t o r s .

s i n c e r e l y  y o u r s ,

LAW O FFIC ES OF SCHLEUSS & McCOMAS
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This b i l l  proposes significant changes 1n two areas of procedural criminal law. Thej 
Department of Law has previously proposed these changes 1n an attempt to persuade the 
legislature to overrule decisions of the Alaska Court of Appeals that the state does! 
not like. The legislature has wisely rejected these proposals 1n the past, and they 
should again be rejected.

A. Section 2 of HB 105 proposes to modify the Alaska Rules of Criminal Procedure 
regarding joinder of multiple defendants in a single t r ia l .  The express purpose stajted 
in Section ( l)(a )  1s to overrule Greiner v. State, 741 p.2d 662 (Alaska App. 1987). ■

The proposed rule misstates the significance of Greiner. Greiner is a fact-bound 
decision, based on the appellate court's conclusion that the evidence presented by the 
state established no real connection between the defendants. The proposed modification 
of the rule would not change the result 1n Greiner.
In Greiner, the Court of Appeals relied e xplic itly  on cases interpreting Federal 
Criminal"Rule 8(b), which at present is essentially identical to Alaska Criminal Rule 
8(b). Any claim that Alaska Rule 8(b) requires severance more frequently than the 
federal rule is simply erroneous. (There are many possible explanations why 
proportionately more jo int trials may occur in the federal system than in Alaska; the 
point here is that any difference is not due to a narrower reading of Rule 8(b) 1 n 
Alaska). I

When the rules regarding joinder are relaxed, the chances that unfair prejudice will- 
occur and that the defendant will not receive a fa ir  tr ia l increase greatly. The 
present rules exist to ensure that evidence from separate cases or related to other : 
defendants does not infect the process of fact-finding. Relaxing the joinder rules as 
to joint tr ia ls  for separate defendants can create a situation where a defendant 
against whom the state has a weak case can s t i l l  be convicted through guilt by 
association.

B, Section 3 of the b il l  proposes a change to Alaska Criminal Rule 14(b), which 
governs judges' discretion to sever for separate tr ia ls  charges previously joined under 
Criminal Rule 8. The "purpose" statement in Section (1)(b) misstates the current law. 
Contrary to the b i l l 's  statement, the Alaska Court of Appeals does not require that , 
evidence be completely mutually cross-admissible in order for charges to remain jolnjad 
for tr ia l.  In Mathis v. State, 778 P.2d 1161, 1167 (Alaska App. 1989), the Court of. 
Appeals stated " Pe rfe ct c ro s s - a dm i s s i b i 1 i ty of evidence is not required under Criminal 
Rule 8(b) as long as 'the counts . . .  are logically interrelated or involve overlapping 
proof,"' quoting United States v. Swift, 809 F.2d 320, 322 (6th Circuit 1987). As t̂ ie 
cite to Swift illustrates, the Alaska court tends to follow the federal law. See also 
Cjllins v. State, 778 P.2d 1171 (Alaska App. 1988) (allowing joinder of cases where 
evidence of one crime was relevant to establish the motive for other crimes, but there 
was no cross-admissibility). ,

One particular problem with the proposal is its  attempt to define what is or is not j 
prejudicial. Any attempt by a statute to legislate what 1s or is not prejudicial mu£t 
f a l l .  Prejudice can only sensibly be defined by a judge dealing with the specific 
facts of the case before him. The Court of Appeals has made clear that proving 
prejudice sufficient to require severance is a "heavy and d if f ic u lt  burden" for the 
defendant, and that the tria l court may take special steps, such as giving cautionary 
instructions, to minimize prejudice. Mathis v. State, 778 P.2d at 1167.

HB 105 ;
I



Trying multiple charges together can create a perception, even i f  the cases are weak', 
that the defendant must have done something wrong. This is similar to the old cliche 
that ’'where there is smoke there must be f ire."  Thus a jury may convict not because 
the case has been proven beyond a reasonable doubt, but because is seems that the 
person is generally deserving of punishment.

In summary, relaxing the rules of joinder accomplishes very l i t t l e  except to increase 
the potential for unfair prejudice. While some judicial economy would be realized J 
through advancement of these changes, i t  should be noted that over ninety percent of
the cases which are prosecuted do not result in tr ia ls .  |

C. Section 4 proposes changes to Alaska Evidence Rule 404(b)(1). The purpose sectijon 
notes two cases where specific "bad act" evidence was not allowed, but to call Alaska 
Rule of Evidence 404(b)(1) a "rule of exclusion" is misleading to people not famili'ajr 
with the criminal justice system. A review of the Alaska cases shows plainly that 
admission of bad act evidence is not substantially restricted by the courts' 
interpretations of the existing evidence rule; in fact there is widespread use of thjis 
evidence against defendants in the Alaska courts. For every Lerohenstein case where 
the appellate court has ruled that the tria l court impermissibly admitted prior bad ;act 
evidence, there are several cases where a defendant has unsuccessfully appealed his/jtier
conviction based on the prosecution's successful use of this type of evidence. See,;
e.g., Adkinson v. State, 611 P.2d 528 (Alaska App. 1980) (evidence regarding prior ; 
confrontation between defendant and trespassers admitted); Coleman v. State, 611 P.2d 
869 (Alaska 1980) (evidence of the circumstance of a prior rape committed by defendant 
was admitted); Dorman v. State, 622 P.2d 448 (Alaska 1981) (evidence of prior drug i(se 
by defendant admitted); Vessel! v. State 624 P.2d 275 (Alaska 1981) (defendant's 
conduct at a store after armed robbery of another store admitted); Burke v. State, 6i24 
P.2d 1240 (Alaska 1981) (evidence of defendant's prior sexual conduct with victim J 
admissible in statutory rape case); State v. Grogan, 628 P.2d 570 (Alaska 1981) 
(evidence that defendant previously vandalized an aircraft admitted); Davis v. State, 
635 P.2d 481 (Alaska App. 1982) (assaults previously committed against other women j 
admitted); Bidwell v. State, 656 P.2d 592 (Alaska App. 1982) (evidence of a previous; 
assault of a pharmacist and an attempt to pass a forged prescription admitted in a 
kidnapping case).

The above-cited cases are by no means a complete l is t  of the reported appellate 
decisions. See annotations to Alaska Rule of Evidence 404, Alaska Rules of Court, 3/990 
edition. Even a complete l i s t  of reported appellate decisions where the defendant' 
unsuccessfully argued that prior bad acts were admitted would represent just the tita of 
the iceberg. Trial courts around the state of Alaska regularly admit evidence of tfjis 
nature against a defendant. The exact number of cases in which this is true would ;he 
d if f ic u lt  to discern as not all cases are appealed and thus reported. Cases which '<ire 
appealed and where convictions are affirmed based on application of settled law appear 
frequently as memorandum decisions, and thus are not published opinions.

This proposed revision of the evidence rules is being advanced based on the contention 
that the Alaska Court of Appeals treats Alaska Rule of Evidence 404(b) as a rule of 
exclusion, whereas the federal system supposedly interprets the rule as one of 
Inclusion’. The fact of the matter 1s there 1s no unanimity either within the federal 
system or among the states. Among the federal courts, the Seventh Circuit, the Eigtjth 
Circuit and the District of Columbia have adhered to what some term the "exclusionary 
view". See, e.g., United States v. Foskey, 636 F.2d 517, 523-24 (DC Cir., 1980); UjS. 
v. DeJohn, 638 F.2d 1048, 1052 (7th C1r., 198l); U.S. v. Frederickson, 601 F.2d 1358, 
136$ (^th d r . ,  1979). The federal courts in the Third and Sixth Circuits are



undecided as to the Issue. See, e.g., U.S. v. Lebovitz, 669 F.2d 984 (3rd C1r., 198:2); 
U.S. v. Reed, 647 F,2d 678, iSjBS (6tn d r . ,  1981). The exclusionary rule apparently > 
prevails 1n most other jurisdictions. State v. Lerohenstein, 726 P.2d at 550 n.B, ■

■ (Rablnowitz dissenting)

Even though there is reference 1n appellate decisions to Alaska's exclusionary approach 
to 404(b) evidence, the case decisions and the evidence rule I ts e lf  suggest otherwise. 
The "such as" language 1n the existing rule makes clear that the enumerated 
non-propensity reasons for which bad act evidence may be admitted are illustrative, hot 
an exhaustive l is t .  I f  Alaska strictly applied the rule of exclusion, prior bad act! 
evidence would only come in against a defendant i f  i t  was relevant to "motive, 
opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake oir 
accident." Alaska Rule of Evidence 404(b)(1). A review of the reported decisions fn 
Alaska shows that our jurisdiction goes beyond that exclusionary view. For example,! in 
Patterson v. State, 732 P.2d 1102 (Alaska App. 1987), the Alaska Court of Appeals 
created the "lewd disposition" exception in a case involving sexual assault. See also 
Burke, dted supra. The Court of Appeals 1n Soper v. State, 731 P.2d 587 (Alaska Apjp. 
T587J, allowed in evidence of prior sexual assaults on members of an immediate family 
even though 1t did not fa ll  within the "motive" exception. See also Davis v. State !(j 
635 P.2d 481 (Alaska App. 1981) (a date rape case where the court allowed 1n evidence 
of prior sexual assaults by the defendant on similarly situated victims). Section ;
(1)(c) quotes Lerchenstein, but the short passage quoted leaves a false impression of
the case's holding. Far from prohibiting balancing, as the quote implies, Lerchenst'ein 
specifically states, "When a prior bad act. is relevant to a material fact other than 
propensity, the court may admit the evidence i f  . . .  balancing shows the evidence to be 
more probative than prejudicial." 697 P.2d at 315. A particularly undesirable change 
is the proposed change of one small word, from "may be admissible" to "is admissible". 
I t  is imperative to leave tria l judges with discretion under Evidence Rule 403 to 
preclude evidence which is time-consuming, cumulative, or too distracting from the :
central issues of the tr ia l .  !

I t  is also important to remember that Alaska Rule of Evidence 404(b)(1) must apply to 
both the prosecution and the defense. That is, the rule circumscribes a defendant's 
ability  to admit bad act evidence concerning state witnesses, as well as the state's) 
ability  to offer such evidence about the defendant and defense witnesses. The rule as 
currently written represents a reasonable accommodation of each side's a b ility  to 
present relevant evidence and the needs of both sides to prevent the tr ia l from  ̂
expanding with issues of marginal relevance but high potential to distract the jury 
from the real issues of the case.

In sum, the Lerchenstein opinion does not represent our courts' unwillingness to admit 
prior bad act evidence. Instead, the few cases prohibiting such evidence reflect the 
courts' careful study and treatment of this type of evidence and the need for 
determining these issues on a case by case basis. Given the already broad 
admissibility of "bad act" evidence, no change to the current law is necessary or 
desirable. Alaska Evidence Rule 404(b) guards against convicting defendants based ojn 
evidence they are bad people, as distinct from evidence that proves they committed the 
specific crime with which they are now charged. The rule 1s constitutionally based. 
Opening tr ia ls  too broadly to bad act evidence risks depriving the accused of the 
presumption of innocence and violates the federal and state constitutional guarantees 
of due process.



PEPLY TO:

tyC R IM IN AL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU, ALASKA 99811-0310 
PHONE: (907) 465-3428

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 318 
ANCHORAGE, ALASKA 99501-5993 

F e b r u a r y  1 1 ,  1991 p h o n e : (907) 279-7424

WALTER J. NICKEL, GOVERNOR

The H o n o r a b le  D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m it t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  Box V
J u n e a u ,  A l a s k a  99811

R e : HB 105 ( " F a c i l i t a t i n g  J o i n t  T r i a l s " )

D e a r  R e p r e s e n t a t i v e  D o n l e y :

By l e t t e r  d a t e d  J a n u a r y  3 1 ,  1 9 9 1 ,  y o u  h a v e  a s k e d  u s
w h e t h e r  we b e l i e v e  t h e r e  a r e  a n y  " l e g a l ,  c o n s t i t u t i o n a l ,  p o l i c y ,  o r  
p r a c t i c a l  p r o b le m s "  w i t h  t h e  a b o v e - r e f e r e n c e d  b i l l .  Y o u  h a v e  a l s o  
a s k e d  w h e t h e r  we s u p p o r t ,  o p p o s e ,  o r  a r e  d i s i n t e r e s t e d  i n  t h e  b i l l .

We a r e  u n a w a r e  o f  a n y  p r o b le m s  w i t h  t h i s  b i l l  and we 
s u p p o r t  i t s  p a s s a g e .  T h e  c o u r t  r u l e s  t h a t  w o u ld  be  am ended b y  t h i s  
l e g i s l a t i o n  r e s t r i c t  t h e  s t a t e ' s  a b i l i t y  t o  t r y  s e v e r a l  d e f e n d a n t s  
t o g e t h e r  o r  t o  t r y  a l l  c h a r g e s  a g a i n s t  a  s i n g l e  d e f e n d a n t  a t  o n e  
t i m e .  M u l t i p l e  t r i a l s  a r e  n o t  o n l y  e x p e n s i v e  f o r  t h e  g o v e r n m e n t ,  
b u t  t h e y  im p e d e  o u r  a b i l i t y  t o  o b t a i n  c o n v i c t i o n s .  T h i s  b i l l  w o u ld  
h e l p  s o l v e  t h e s e  p r o b l e m s .  I t  w o u ld  a l s o  make i t  e a s i e r  t o  l e t  t h e  
ju d g e  a n d  j u r y  k n o w , when r e l e v a n t ,  t h a t  t h e  d e f e n d a n t  h a s
c o m m it t e d  s i m i l a r  a c t s  i n  t h e  p a s t .  We b e l i e v e  t h a t  t h i s  b i l l  i s  
d e s ig n e d  t o  im p r o v e  t h e  c r i m i n a l  j u s t i c e  s y s te m  an d  t h a t  i t  w i l l  
h a v e  t h a t  e f f e c t .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  com m ent on t h i s  b i l l .
I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  t h a t  we may be a b l e  t o  a n s w e r ,
p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  u p o n  u s .

V e r y  t r u l y  y o u r s ,

CHARLES E . COLE 
ATTORNEY GENERAL

B y : ------------ ^ g o t ) ^
A s s i s t a n t  A t t o r n e y  G e n e r a l

MOK:me-019

03C31LH iy )  i>fin:e<ion recyclod pape> tj y C. D



REPLY TO:
feTCRIMINAL DIVISION CENTRAL OFFICE 

P.O. BOX KC
JUNEAU, ALASKA 99811-0310 
PHONE: (907) 465-3428

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 318 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

T h e  H o n o r a b l e  D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m it t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e : HB 105 ( J o i n d e r / S e v e r a n c e ;  E v i d e n c e  R u l e  4 0 4 ( b ) )

D e a r  R e p r e s e n t a t i v e  D o n l e y :

Y o u  h a v e  a s k e d  u s  t o  r e s p o n d  t o  t h e  l e t t e r s  o f  D e p u t y  
P u b l i c  D e f e n d e r  B a r b a r a  B r i n k  a n d  o f  S c h l e u s s  & M cCom as, b o t h  d a t e d  
F e b r u a r y  1 1 ,  1 9 9 1 ,  r e g a r d i n g  HB 1 0 5 .  T h i s  b i l l  p r o p o s e s  a m e n d m e n ts  
t o  t h r e e  c o u r t  r u l e s :  C r i m i n a l  R u l e  8 ( b ) ,  r e l a t i n g  t o  j o i n d e r  o f
o f f e n s e s  f o r  t r i a l ,  C r i m i n a l  R u l e  1 4 ,  r e l a t i n g  t o  t h e  s e v e r a n c e  o f  
j o i n e d  o f f e n s e s ,  a n d  E v id e n c e  R u l e  4 0 4 ( b ) ,  r e l a t i n g  t o  t h e  
a d m i s s i b i l i t y  o f  e v i d e n c e  o f  o t h e r  " c r i m e s ,  w r o n g s ,  o r  a c t s "  
c o m m it t e d  b y  t h e  d e f e n d a n t .  M s. B r i n k  a n d  t h e  f i r m  o f  S c h l e u s s  & 
McComas h a v e  e x p r e s s e d  c o n c e r n s  a b o u t  t h e s e  p r o p o s e d  a m e n d m e n ts  a n d  
a s k  t h a t  t h i s  l e g i s l a t i o n  b e  w i t h d r a w n .  We b e l i e v e  t h a t  t h e s e  
a m e n d m e n ts  w i l l  im p r o v e  t h e  c r i m i n a l  j u s t i c e  s y s t e m  a n d  we u r g e  t h e  
c o m m it t e e  t o  re c o m m e n d  p a s s a g e  o f  t h i s  b i l l .  O u r  s p e c i f i c  
r e s p o n s e s  t o  t h e  l e t t e r s  a r e  s e t  o u t  b e lo w .

Section 2. JOINDER. T h i s  s e c t i o n  ( f o l l o w i n g  t h e  
s t a t e m e n t  o f  p u r p o s e  i n  S e c t i o n  1 ) ,  am ends a n d  b r o a d e n s  C r i m i n a l  
R u l e  8 ( b )  t o  a l l o w  t h e  j o i n d e r  o f  c h a r g e s  a g a i n s t  m u l t i p l e  
d e f e n d a n t s  w hen t h e y  a r e  " p a r t i e s  t o  a n  e x p r e s s  o r  t a c i t  a g r e e m e n t  
t o  a i d  e a c h  o t h e r  t o  c o m m it  an  a c t  o r  t r a n s a c t i o n  c o n s t i t u t i n g  a 
c r i m i n a l  o f f e n s e  o r  o f f e n s e s . "  T h e  p u r p o s e  o f  t h e  a m e n d m e n t i s  t o  
c h a n g e  t h e  r e s u l t  i n  c a s e s  s u c h  a s  G r e i n e r  v .  S t a t e . 7 4 1  P . 2d 662 
( A l a s k a  A p p . 1 9 8 7 ) ,  s o  t h a t  j o i n d e r  o f  c h a r g e s  a g a i n s t  c o ­

d e f e n d a n t s  i s  p e r m i s s i b l e  when a t a c i t  j o i n t  v e n t u r e  c a n  be  
e s t a b l i s h e d .

T h i s  s e c t i o n  i s  n o t  a d d r e s s e d  b y  S c h l e u s s  & McComas. 
M s . B r i n k ,  h o w e v e r ,  a r g u e s  t h a t  t h e  s e c t i o n  i s  u n n e c e s s a r y  b e c a u s e  
G r e i n e r  v .  S t a t e  i s  a " f a c t - b a s e d  d e c i s i o n . "  We d i s a g r e e .  G r e i n e r  
w as c h a r g e d  i n  tw o  c o u n t s  o f  a f o u r - c o u n t  i n d i c t m e n t .  C o u n t  I  
c h a r g e d  G r e i n e r  a n d  "A " w i t h  d e l i v e r i n g  h e r o i n  o n  A u g u s t  2 2 .  C o u n t  
I I  c h a r g e d  " A , "  " B , "  a n d  "C " w i t h  d e l i v e r i n g  h e r o i n  o n  A u g u s t  2 3 r d .  
C o u n t  I I I  c h a r g e d  " A "  w i t h  d e l i v e r i n g  c o c a i n e  o n  A u g u s t  3 0 t h  a n d
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C o u n t  I V  c h a r g e d  G r e i n e r  w i t h  d e l i v e r i n g  o f  h e r o i n  i n  S e p t e m b e r  6. 
T h e  c o u r t  h e l d  t h a t  j o i n d e r  was i n a p p r o p r i a t e  a s  t o  G r e i n e r  d e s p i t e  
e v i d e n c e  t h a t  a l l  d e f e n d a n t s  w e r e  w i l l i n g  t o  s e l l  d r u g s ,  w e r e  w e l l  
a c q u a i n t e d ,  a n d  " c o o p e r a t e d  w i t h  e a c h  o t h e r  i n  i n d i v i d u a l  d r u g  
s a l e s . "  7 4 1  P . 2 d  a t  6 6 5 .

T h i s  t y p e  o f  s i t u a t i o n  i s  n o t  u n i q u e .  D r u g  s e l l e r s  
f r e q u e n t l y  a c t  i n  c o n c e r t .  Due t o  t h e  p r e c a u t i o n s  d r u g  d e a l e r s  
t a k e ,  i t  may o n l y  be  p o s s i b l e  t o  show  t h e y  a r e  a c t i n g  t o g e t h e r  b y  
c i r c u m s t a n t i a l  e v i d e n c e .  T h e p o s s i b i l i t y  o f  p r e j u d i c e ,  c a u s e d  b y  
t h e  s p i l l - o v e r  o f  e v i d e n c e  a s  m e n t i o n e d  b y  t h e  c r i t i c s  o f  t h e  b i l l ,  
c a n  b e  m e t  b y  i n s t r u c t i o n s  t e l l i n g  j u r o r s  t h e  r e a s o n s  w h y e v i d e n c e  
i s  a d m i t t e d  a n d  how  i t  s h o u l d  b e  c o n s i d e r e d .  L a r s o n  v .  S t a t e . 566 
P . 2 d  1 0 2 0 ,  10 2 2  ( A l a s k a  1 9 7 7 ) .  T h e  a d v a n t a g e  o f  j o i n d e r  i n  c a s e s  
s u c h  a s  t h e  a b o v e  i s  j u d i c i a l  e c o n o m y , w h ic h  h a s  b e e n  r e c o g n i z e d  b y  
t h e  A l a s k a  S u p re m e  C o u r t  a s  b e i n g  a l e g i t i m a t e  g o a l .  R i c h a r d s  v .  
S t a t e , 4 5 1  P . 2d 3 5 9  ( A l a s k a  1 9 6 9 ) .  J o i n d e r  w i l l  r e d u c e  t h e  n u m b e r 
o f  t r i a l s  i n  o u r  c ro w d e d  c o u r t s .  See R i c h a r d s o n  v .  M a r s h . 4 8 1  U.
S. 2 0 0 ,  2 0 9 ,  109 S.  C t .  1 7 0 2 ,  1708 ( 1 9 8 7 )  ( j o i n t  t r i a l s  p l a y  a
v i t a l  r o l e  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m ,  a c c o u n t i n g  f o r  a l m o s t  
o n e - t h i r d  o f  f e d e r a l  c r i m i n a l  t r i a l s  i n  t h e  l a s t  f i v e  y e a r s ) .

J o i n t  t r i a l s  i n v o l v i n g  m u l t i p l e  c h a r g e s  p l a y  a v i t a l  r o l e  
i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m .  T h e  e f f i c i e n c y  o f  t h e  s y s t e m  i s  
e n h a n c e d  b y  j o i n t  t r i a l s  b e c a u s e  t h e  s y s t e m  i s  n o t  r e q u i r e d  t o  
c o n d u c t  m u l t i p l e  t r i a l s  i n  w h i c h  much o f  t h e  same e v i d e n c e  i s  
p r e s e n t e d .  W i t n e s s e s  a r e  n o t  r e q u i r e d  t o  t e s t i f y  a t  m u l t i p l e  
t r i a l s ,  t h e r e b y  r e d u c i n g  t h e  i n c o n v e n i e n c e  a n d  t r a u m a  t o  t h e  
w i t n e s s e s .  T h e  p o s s i b i l i t y  o f  i n c o n s i s t e n t  v e r d i c t s  i s  a l s o  
d i m i n i s h e d  i n  j o i n t  t r i a l s ;  t h e  l a s t  t r i e d  d e f e n d a n t  i s  o t h e r w i s e  
a d v a n t a g e d  i n  s e e i n g  t h e  e v i d e n c e  p r e s e n t e d  b e f o r e h a n d .  C h a r g e s  
a g a i n s t  m u l t i p l e  d e f e n d a n t s  i n  m o s t  o t h e r  j u r i s d i c t i o n s ,  
p a r t i c u l a r l y  i n  c a s e s  i n v o l v i n g  c o n s p i r a c i e s ,  a r e  e f f i c i e n t l y  
h a n d l e d  i n  a  s i n g l e  t r i a l .

Section 3. Severance, S e c t i o n  t h r e e  o f  t l s  l e g i s l a t i o n  
w i l l  m ake t w o  c h a n g e s  t o  C r i m i n a l  R u l e  1 4 ,  g o v e r n .  " r e l i e f  f r o m
p r e j u d i c i a l  j o i n d e r . "  T h e  f i r s t  c h a n g e  i s  t h a t  i t  .tends t h e  r u l e  
t o  p r o v i d e  t h a t  r e l i e f  f r o m  p r e j u d i c i a l  j o i n d e r  i s  a p p r o p r i a t e  o n l y  
when t h e  s t a t e  o r  a d e f e n d a n t  i s  "unfairly" p r e j u d i c e d  b y  t h e  
j o i n d e r  o f  m u l t i p l e  o f f e n s e s  o r  d e f e n d a n t s .  T h e  i n s e r t i o n  o f  t h e  
w o rd  " u n f a i r l y "  i n  t h e  f i r s t  s e n t e n c e  o f  t h e  r u l e  w i l l  m ake i t  
c l e a r  t h a t  a d e f e n d a n t  m u s t  show m o re  t h a n  t h e  f a c t  o f  j o i n d e r  o f  
c h a r g e s  o r  c o - d e f e n d a n t s  t o  e s t a b l i s h  p r e j u d i c e .  I n s t e a d ,  b e f o r e  
m u l t i p l e  t r i a l s  a r e  o r d e r e d ,  t h e  d e f e n d a n t  m u s t  m ake show  t h a t  t h e  
j u r y  w i l l  n o t  b e  a b l e  t o  s o r t  o u t  t h e  e v i d e n c e  r e l a t i n g  t o  t h e  
d i f f e r e n t  c h a r g e s  o r  d e f e n d a n t s .

T h e  s e c o n d  c h a n g e  made b y  t h i s  s e c t i o n  i s  t h a t  i t  am ends 
R u l e  14 t o  make i t  c l e a r  t h a t  t h e  f a c t  t h a t  a l l  e v i d e n c e  o f  one  
o f f e n s e  w o u ld  n o t  b e  a d m i s s i b l e  a t  a s e p a r a t e  t r i a l  o f  a j o i n e d
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o f f e n s e  o r  c o - d e f e n d a n t  d o e s  n o t  i n  i t s e l f  c o n s t i t u t e  t h e  p r e j u d i c e  
t h a t  w a r r a n t s  a  s e v e r a n c e  o f  t h e  c h a r g e s .  I n s t e a d ,  t h e  d e f e n d a n t  
m u s t  e s t a b l i s h  u n f a i r  p r e j u d i c e  r e s u l t i n g  f r o m  t h e  j o i n d e r  t o  
w a r r a n t  s e v e r a n c e  u n d e r  R u l e  1 4 .  C o n t r a r y  t o  t h e  f e a r s  o f  M s. 
B r i n k  and S c h l e u s s  & McComas, t h i s  b i l l  d o e s  n o t  d i c t a t e  w h a t  
c o n s t i t u t e s  s u f f i c i e n t  p r e j u d i c e  t o  w a r r a n t  s e v e r a n c e ;  t h i s  i s  a 
m a t t e r  c o m m it t e d  t o  t h e  ju d g m e n t  o f  t h e  t r i a l  c o u r t s .

I t  a p p e a r s  t h a t  t h e  A l a s k a  C o u r t  o f  A p p e a ls  may h a v e  
r e c e n t l y  e m b ra c e d  t h e s e  c o n c e p t s  i n  Newcomb v .  S t a t e . 800 P . 2 d 9 3 5 ,  
943 ( A l a s k a  1 9 9 0 ) .  I n  Newcomb. t h e  c o u r t  s t a t e d :

Newcomb m e r e l y  a s s e r t s  t h a t  e v i d e n c e  o f  h i s  
K e n a i  a n d  A n c h o r a g e  c h a r g e s  w o u ld  n o t  h a v e  
b e e n  c r o s s - a d m i s s i b l e  i n  s e p a r a t e  t r i a l s .  T h e 
r e l e v a n t  q u e s t i o n ,  h o w e v e r ,  i s  w h e t h e r  Newcomb 
s u f f e r e d  a c t u a l  p r e j u d i c e  b y  j o i n d e r .
S e v e r a n c e  o f  c h a r g e s  i s  r e q u i r e d  when a l a c k  
o f  c r o s s - a d m i s s i b i l i t y  c r e a t e s  a n  a p p r e c i a b l e  
r i s k  o f  a c t u a l  p r e j u d i c e  f r o m  j o i n d e r . . . .  A 
l a c k  o f  c r o s s - a d m i s s i b i l i t y ,  h o w e v e r ,  d o e s  n o t  
i n e v i t a b l y  r e s u l t  i n  p r e j u d i c e .  The
l i k e l i h o o d  o f  p r e j u d i c e  m u s t  b e  e v a l u a t e d  on a 
c a s e - b y - c a s e  b a s i s .

80 0  P . 2d a t  9 4 3 .  T h e  am endm ent t o  C r i m i n a l  R u l e  14 p r o p o s e d  i n  
t h i s  l e g i s l a t i o n  w i l l  n o t  h a v e  t h e  f a r - r e a c h i n g  e f f e c t s  p r e d i c t e d  
b y  M s . B r i n k  a n d  S c h l e u s s  & McComas. I t  w i l l ,  h o w e v e r ,  s e r v e  t o  
c l a r i f y  t h e  la w  i n  t h i s  r e l a t i v e l y  n a r r o w  a r e a .

Section 3. Evidence Rule 404(b). S e c t i o n  t h r e e  o f  t h i s  
l e g i s l a t i o n  am ends A l a s k a  R u l e  o f  E v id e n c e  404 ( b ) ( 1 ) .  F e d e r a l  
E v i d e n c e  R u l e  4 0 4 ( b )  a n d  i t s  A l a s k a  c o u n t e r p a r t ,  A l a s k a  E v id e n c e  
R u l e  4 0 4 ( b ) ,  p r o v i d e  t h a t  e v i d e n c e  o f  p r i o r  a c t s  o f  t h e  d e f e n d a n t  
i s  n o t  a d m i s s i b l e  t o  p r o v e  c r i m i n a l  p r o p e n s i t y ,  b u t  t h a t  t h e  
e v i d e n c e  i s  a d m i s s i b l e  i f  i t  i s  r e l e v a n t  t o  p r o v e  a n  i s s u e  i n  t h e  
c a s e ,  s u c h  a s  m o t i v e  o r  i n t e n t .

T h e  f e d e r a l  c o u r t s  h a v e  a d o p t e d  a n  " i n c l u s i o n a r y "  
a p p r o a c h  t o  R u l e  4 0 4 ( b ) .  F o r  e x a m p le ,  i n  U n i t e d  S t a t e s  v .  M c K o v . 
7 7 1  F . 2 d  1 2 0 7 ,  1 2 1 3 - 1 4  ( 9 t h  C i r .  1 9 8 5 ) ,  t h e  c o u r t  n o t e d ,  "We p e r m i t  
t h e  a d m i s s i o n  o f  a n y  e v i d e n c e  o f  o t h e r  c r i m e s  o r  a c t s  r e l e v a n t  t o  
a n  i s s u e  i n  t h e  t r i a l ,  e x c e p t  w h e r e  t h e  e v i d e n c e  p r o v e s  o n l y  t h e  
d e f e n d a n t ' s  c r i m i n a l  d i s p o s i t i o n .  T h e  i n c l u s i o n a r y  a p p r o a c h  
r e c o g n i z e s  t h a t  e v i d e n c e  o f  o t h e r  c r i m e s  m ay be p r o b a t i v e  o n  i s s u e s  
t h a t  a r e  n o t  l i s t e d  s p e c i f i c a l l y  i n  R u l e  4 0 4 . "  ( e m p h a s is  i n  
o r i g i n a l ,  c i t a t i o n s  o m i t t e d ) .

A l a s k a  c o u r t s ,  on t h e  o t h e r  h a n d ,  t r e a t  R u l e  4 0 4 ( b )  a s  a 
r u l e  o f  e x c l u s i o n  —  t h e  e v i d e n c e  i s  p r e s u m e d  p r e j u d i c i a l  and 
i n a d m i s s i b l e  e v e n  i f  i t  i s  r e l e v a n t  t o  an  i s s u e  a t  t r i a l .  
L e r c h e n s t e i n  v .  S t a t e . 697 P . 2d 3 1 2 ,  315 & 318 n . 2  ( A l a s k a  A pp .
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1 9 8 5 ) ,  a f f ' d . S t a t e  v .  L e r c h e n s t e i n . 7 2 6  F . 2 d  5 4 6  ( 1 9 8 6 ) ;
O k s o k t a r u k  v .  S t a t e . 611  P . 2d 5 2 1 ,  5 2 4  ( A l a s k a  1 9 8 0 ) .  I n
L e r c h e n s t e i n . t h e  c o u r t  e x p l a i n e d  t h a t  " T h e  e x c l u s i o n a r y  p r o v i s i o n  
o f  E v i d e n c e  R u l e  4 0 4 ( b )  r e p r e s e n t s  t h e  ' p r e s u m p t i o n  i n  o u r  la w  t h a t  
t h e  p r e j u d i c i a l  e f f e c t  o f  i n t r o d u c i n g  a p r i o r  c r i m e  o u t w e i g h s  w h a t  
p r o b a t i v e  v a l u e  m ay e x i s t  w i t h  r e g a r d  t o  p r o p e n s i t y .  No c a s e  b y  
c a s e  b a l a n c i n g  i s  p e r m i t t e d . ' "  697 P . 2d a t  3 1 5 .

T h i s  l e g i s l a t i o n  w o u ld  b r i n g  A l a s k a ' s  E v i d e n c e  R u l e  
4 0 4 ( b )  i n t o  c o n s o n a n c e  w i t h  t h e  i n t e r p r e t a t i o n  g i v e n  t o  f e d e r a l  
r u l e  4 0 4 ( b ) . 1 I t  d o e s  t h i s  b y  e s t a b l i s h i n g  t h a t  e v i d e n c e  o f  o t h e r  
c r i m e s ,  w r o n g s ,  o r  a c t s  i s  i n a d m i s s i b l e  w h en  i t s  s o l e  p u r p o s e  i s  t o  
p r o v e  p r o p e n s i t y .  T h e  am e n dm en t a l s o  c l a r i f i e s  t h a t  t h e  
n o n p r o p e n s i t y  p u r p o s e s  f o r  i n t r o d u c i n g  s u c h  e v i d e n c e  t h a t  a r e  
e n u m e r a t e d  i n  t h e  r u l e  a r e  i l l u s t r a t i v e ,  r a t h e r  t h a n  i n c l u s i v e .

I n  h e r  l e t t e r ,  M s . B r i n k  s u g g e s t s  t h a t  i t  m ay b e  
m i s l e a d i n g  t o  c h a r a c t e r i z e  A l a s k a ' s  R u l e  4 0 4 ( b )  a s  a " r u l e  o f  
e x c l u s i o n , "  b e c a u s e  t h e r e  a r e  a n u m b e r  o f  r e p o r t e d  d e c i s i o n s  
a f f i r m i n g  t h e  a d m i s s i o n  o f  s u c h  e v i d e n c e  a t  t r i a l .  L e t t e r  o f  
B a r b a r a  B r i n k  a t  2 .  T h e  p h r a s e s  " r u l e  o f  e x c l u s i o n "  a n d  " r u l e  o f  
i n c l u s i o n , "  h o w e v e r ,  a r e  t e r m s  o f  a r t  t h a t  h a v e  s p e c i a l  m e a n in g  t o  
t h e  j u d i c i a r y .  T h e  i s s u e  i s  w h e t h e r  t h e r e  s h o u l d  b e  a p r e s u m p t i o n  
t h a t  t h e  e v i d e n c e  i s  i n a d m i s s i b l e .  We do n o t  b e l i e v e  s u c h  a

1 Ms. B r i n k  m i s t a k e n l y  c l a i m s  t h a t  t h e  f e d e r a l  c o u r t s  a r e  
s p l i t  o n  w h e t h e r  R u l e  4 0 4 ( b )  i s  a r u l e  o f  " i n c l u s i o n "  o r  
" e x c l u s i o n . "  R e s e a r c h  d i s c l o s e s  t h a t  t h e  F e d e r a l  C i r c u i t s  
u n a n i m o u s l y  v i e w  F e d e r a l  R u l e  4 0 4 (b)  a s  a r u l e  o f  i n c l u s i o n  r a t h e r  
t h a n  e x c l u s i o n .  I n  1 9 7 7 ,  L o u i s e l l  a n d  M u e l l e r ,  i n  t h e i r  t r e a t i s e  
F e d e r a l  E v i d e n c e  i n d i c a t e d  t h a t  F e d e r a l  R u l e  4 0 4 ( b )  s h o u l d  b e  
c h a r a c t e r i z e d  a s  a r u l e  o f  i n c l u s i o n  b e c a u s e  s o  many c o u r t s  a t  t h a t  
t i m e  a d m i t t e d  e v i d e n c e  o f  o t h e r  c r i m e s  f o r  p u r p o s e s  o t h e r  t h a n  
t h o s e  l i s t e d  i n  R u l e  4 0 4 ( b )  a s  a d o p t e d  b y  v a r i o u s  j u r i s d i c t i o n s .
2 L o u i s e l l  & M u e l l e r ,  F e d e r a l  E v i d e n c e . § 1 4 0  a t  1 7 2 - 1 7 3  ( 1 9 7 7 ) .
J u d g e  W e i n s t e i n ,  a n o t h e r  c o m m e n t a t o r ,  a l s o  c h a r a c t e r i z e s  F e d e r a l  
R u l e  4 0 4 ( b )  a s  a r u l e  o f  i n c l u s i o n .  2 J .  W e i n s t e i n  & M. B e r g e r ,  
W e i n s t e i n ' s E v id e n c e  § 4 0 4 [ 0 8 ] ,  a t  4 0 4 - 5 4 ,  5 5 .

T h e  c a s e s  c i t e d  i n  t h e  L o u i s e l l  an d  W e i n s t e i n  t r e a t i s e s  a n d  
t h e  m o s t  r e c e n t  s u p p l e m e n t s  t o  t h o s e  t r e a t i s e s  e s t a b l i s h  t h a t  t h e  
F e d e r a l  C i r c u i t  c o u r t s ,  w i t h  t h e  e x c e p t i o n  o f  t h e  D i s t r i c t  o f  
C o lu m b ia  C i r c u i t ,  h o l d  t h a t  R u l e  404 (b ) i s  a  r u l e  o f  i n c l u s i o n .  
M o r e o v e r ,  t h e  D i s t r i c t  o f  C o lu m b ia  h a s  s e e m i n g l y  j o i n e d  t h e  o t h e r  
c i r c u i t s ,  o v e r r u l i n g  U n i t e d  S t a t e s  v .  F o s k e v . 636  F . 2d 5 1 7 ,  5 2 3 - 5 2 4  
( D . C .  C i r .  1 9 8 0 )  ( t h e  c a s e  r e l i e d  o n  b y  M s . B r i n k ) ,  s u b  s i l e n t i o  i n  

U n i t e d  S t a t e s  v .  M i l l e r . 895 F . 2 d  1 4 3 1 ,  1 4 3 6  ( D . C .  C i r .  1 9 9 0 )  ( " a n y  
p u r p o s e  f o r  w h i c h  b a d - a c t s  e v i d e n c e  i s  i n t r o d u c e d  i s  a p r o p e r  
p u r p o s e  s o  l o n g  a s  t h e  e v i d e n c e  i s  n o t  o f f e r e d  s o l e l y  t o  p r o v e  
c h a r a c t e r " ) .
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p r e s u m p t i o n  is e i t h e r  n e c e s s a r y  o r  d e s i r a b l e .

A l a s k a ' s  e v i d e n c e  rules, as is t r u e  of t h e  e v i d e n c e  rule.s 
o f  all j u r i s d i c t i o n s ,  s t a r t s  w i t h  t h e  p r e s u m p t i o n  t h a t  a l l  r e l e v a n t  
e v i d e n c e  is a d m i s s i b l e .  E v i d e n c e  R u l e  402. T h a t  p r e s u m p t i o n ,  
h o w e v e r ,  is r e b u t t a b l e  a n d  r e l e v a n t  e v i d e n c e  m a y  b e  e x c l u d e d  "if 
i t s  p r o b a t i v e  v a l u e  is o u t w e i g h e d  b y  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e  
...." E v i d e n c e  R u l e  403. T h e  A l a s k a  c o u r t s  h a v e  i n t e r p r e t e d  R u l e  
404(b) t o  c r e a t e  a p r e s u m p t i o n  t h a t  e v i d e n c e  of  " p r i o r  b a d  a c t s "  is 
n o t  a d m i s s i b l e ,  e v e n  w h e n  t h e  j u d g e  f i n d s  t h a t  t h i s  e v i d e n c e  is 
r e l e v a n t  t o  t h e  c ase; i.e., t h a t  it t e n d s  to  p r o v e  a fact in 
d i s p u t e  a t  t h e  t r i a l  o f  t h e  c u r r e n t  c h a r g e . 2 H B  1 0 5  w o u l d  
e l i m i n a t e  t h e  p r e s u m p t i o n  of i n a d m i s s i b i l i t y .  I n s t e a d ,  o n c e  e g a i n  
r e l e v a n t  e v i d e n c e  w o u l d  b e  p r e s u m e d  a d m i s s i b l e .  I t  w o u l d  b e  
e x c l u d a b l e ,  h o w e v e r ,  u p o n  a s h o w i n g  of  u n f a i r  p r e j u d i c e .

Ms. B r i n k  e x p r e s s e s  c o n c e r n  a b o u t  t h e  c h a n g e  f r o m  " m a y  b e  
a d m i s s i b l e "  t o  "is a d m i s s i b l e , "  (page 3, l i n e  21, o f  H B  105), a n d  
s h e  a s s u m e s  t h a t  t h i s  c h a n g e  r e s t r i c t s  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  
t o  e x c l u d e  t h e  o f f e r e d  e v i d e n c e  e v e n  if it is u n f a i r l y  p r e j u d i c i a l ,  
t i m e - c o n s u m i n g ,  o r  c u m u l a t i v e .  L e t t e r  o f  B a r b a r a  B r i n k  a t  3. T h i s  
c o n c e r n ,  h o w e v e r ,  o v e r l o o k s  E v i d e n c e  R u l e  403, w h i c h  e s t a b l i s h e s  
t h e  c o u r t ' s  c o n t i n u e d  d i s c r e t i o n  t o  e x c l u d e  s u c h  e v i d e n c e  (on 
g r o u n d s  of p r e j u d i c e ,  c o n f u s i o n ,  o r  w a s t e  o f  t i m e ) .

W e  a g r e e  w i t h  S c h l e u s s  & M c C o m a s  t h a t  t h e  j u d i c i a r y  "is 
in  t h e  b e s t  p o s i t i o n  t o  a s s e s s  t h e  r e a l i t y  of t h e  i m p a c t  of t h e  
i n t r o d u c t i o n  of o t h e r  c r i m e s  e v i d e n c e  u p o n  j u r o r s . "  L e t t e r  a t  3. 
O n c e  ag a i n ,  E v i d e n c e  R u l e  403 g u a r a n t e e s  t h e  c o u r t  t h a t  d i s c r e t i o n .  
W e  s i m i l a r l y  a g r e e  t h a t  " p r i o r  b a d  a c t s "  s h o u l d  b e  a d m i t t e d  i n t o  
e v i d e n c e  o n l y  w h e n  " t h e r e  is [a] l e g i t i m a t e  p r o b a t i v e  v a l u e  w h i c h  
o u t w e i g h s  t h e  r i s k  t h a t  a n  a c c u s e d  w i t h  be  u n f a i r l y  c o n v i c t e d  f o r  
t h e  w r o n g  r e a s o n s . "  Id. T h i s  p r i n c i p l e  is n o t  j e o p a r d i z e d  b y  t h e  
a m e n d m e n t  t o  4 0 4 ( b ) ;  t h e  rule, t o g e t h e r  w i t h  R u l e  403, p l a i n l y  
r e q u i r e s  t h i s  t y p e  o f  b a l a n c i n g .  O n l y  e v i d e n c e  t h a t  is r e l e v a n t  t o  
a n  i s s u e  a t  t r i a l  is e v e r  a d m i s s i b l e  a n d  o u r  r u l e s  e n s u r e  t h a t  
u n f a i r l y  p r e j u d i c i a l  e v i d e n c e  w i l l  b e  e x c l u d e d .

2 E x p e r i e n c e d  p r o s e c u t o r s  i n  A l a s k a  u n i f o r m l y  r e p o r t  t h a t  
t r i a l  j u d g e s  s e l d o m  a p p r o v e  t h e  a d m i s s i o n  o f  o t h e r  c r i m e  e v i d e n c e  
u n d e r  e x i s t i n g  R u l e  4 0 4 ( b ) ;  i n s t e a d ,  t h e y  b e n d  o v e r  b a c k w a r d s  t o  
e x c l u d e  it in o r d e r  t o  c o m p l y  w i t h  t h e  p r e s u m p t i o n  t h a t  i t  is 
i n a d m i s s i b l e .  T r i a l  j u d g e s  n a t u r a l l y  d o  n o t  c a r e  t o  b e  r e v e r s e d  
a n d  t h e y  f r e q u e n t l y  r e l y  o n  t h e  p r e s u m p t i o n  t h a t  t h i s  e v i d e n c e  is 
i n a d m i s s i b l e  to  e x c l u d e  it w h e n  t h e  i s s u e  o f  a d m i s s i o n  p r e s e n t s  a 
c l o s e  q u e s t i o n .  T h e  d e c i s i o n s  b y  t r i a l  j u d g e s  c o n c e r n i n g  t h e  
a d m i s s i o n  o f  " o t h e r  c r i m e "  e v i d e n c e  are f r e q u e n t l y  e v e n  m o r e  
r e s t r i c t i v e  t h a n  t h e  d e c i s i o n s  of t h e  c o u r t  of a p p e a l s ,  w h i c h  a r e  
n o t i c e a b l y  m o r e  r e s t r i c t i v e  t h a n  o t h e r  j u r i s d i c t i o n s .
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W e  s h a r e  t h e  s e n t i m e n t  e x p r e s s e d  b y  S c h l e u s s  & M c C o m a s ,  
t h a t  t r i a l s  a r e  t o  d e t e r m i n e  w h e t h e r  t h e  d e f e n d a n t  c o m m i t t e d  t h e  
c h a r g e d  o f f e n s e ,  r a t h e r  t h a n  t o  d e t e r m i n e  w h e t h e r  t h e  d e f e n d a n t  is 
o r  h a s  i n  t h e  p a s t  b e e n  a "bad" p e r s o n .  I n  p r o v i n g  its case, 
h o w e v e r ,  t h e  s t a t e  s h o u l d  b e  a l l o w e d  t o  p r e s e n t  e v i d e n c e  t h a t  is 
r e l e v a n t  t o  t h e  c h a r g e s .  It s h o u l d  a l s o  b e  a l l o w e d  t o  j o i n
o f f e n s e s  o r  c o - d e f e n d a n t s  w h e n  t h e r e  is a l o g i c a l  r e a s o n  f o r  d o i n g  
s o  a n d  s e v e r a n c e  s h o u l d  b e  a v a i l a b l e  w h e n  t h a t  j o i n d e r  i s  u n f a i r l y  
p r e j u d i c i a l .  T h e  a m e n d m e n t s  p r o p o s e d  in H B  1 0 5  w i l l  b r i n g  A l a s k a  
i n t o  h a r m o n y  w i t h  t h e s e  p r i n c i p l e s  a n d  w i t h  t h e  law a s  i t  e x i s t s  i n  
m o s t  o t h e r  j u r i s d i c t i o n s .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  t h i s  bill. 
If  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  t h a t  w e  m a y  b e  a b l e  t o  a n s w e r ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  u p o n  us.

V e r y  t r u l y  y o u r s ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

I

By; )
MargatT O . K n u t h  

A s s i s t a n t  (^tbprney G e n e r a l



A L A S K A  N E T W O R K  

D O M E S T I C  V I O L E N C E  

S E X U A L  A S S A U L T
130 Seward, No. 301 * juneau, Alaska 99801 • (907)586-3650

Abusod Womon's Aid In Crisis (AWAIC); 
Advocates lor Viclims ol Violorice (AVV); 

Aiding Womon In Abuso and Rapo Emorgonclos (AWARE); 
Alaska Women's Resource Cenlor (AWRC); Arclic Womon In Crisis (AWIC); 

Bering Sea Women's Group (BSWG); Emmonak Womon's Shultor;
Kodiak Women's Resourco & Crisis Conlor (KWRCC); 

Manlilaq Roglonal Womon's Crisis Program; 
Tongass Community Counseling Center; Parent Aid Family Support Contor; 

Sale & Foar-Free Environment (SAFE); Sitkans Against Family Violence (SAFV);
Seward Lite Action Council (SLAC); Soutnwostorn Alaska Council 

(or the Prevention ol Child Sexual Assault (SWACPCSA);
South Peninsula Womon's Services (SPWS); 

Standing Togothor Against Rapo (STAR); Tundra Womon's Coalition (TWC);
Unalaskans Against Sexual Assault & Family Violence (USAFV);

Valley Women's Resource Center (VWRC); 
Women In Crisis Counseling & Assistance (WICCA); 

Womon In Safe Homos (WISH); Women's Resource & Crisis Center (WRCC)

F e b r u a r y  2 8 ,  1 9 9 1

J u d i c i a r y  C o m m i t t e e
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  C o m m i t t e e  M e m b e r s :

T h e  N e t w o r k  h a s  h a d  t h e  o p p o r t u n i t y  t o  d i s c u s s  i n f o r m a t i o n  
p r e s e n t e d  a t  t h e  r e c e n t  h e a r i n g  o f  H B  1 0 5  a n d  w o u l d  l i k e  t o  e x p r e s s  
i t s  s u p p o r t  f o r  t h e  b i l l .

I  h a v e  a t t a c h e d  s o m e  s t a t i s t i c s  o n  r a p e  c o m p i l e d  b y  t h e  U . S .
S e n a t e  J u d i c i a r y  C o m m i t t e e  w h i c h  s p e a k  t o  t h e  p r e v a l e n c e  o f  d a t e  o r
a c q u a i n t a n c e  r a p e .  T h e  m a j o r i t y  o f  s e x u a l  a s s a u l t  i s  n o t  s t r a n g e r
a s s a u l t  ( e x c e p t  f o r  v e r y  y o u n g  g i r l s )  b u t  i s  i n  f a c t  p e r p e t r a t e d  b y
s o m e o n e  w i t h  w h o m  t h e  v i c t i m  i s  a c q u a i n t e d .  W h e n  t h e s e  c a s e s  a r e
r e p o r t e d  a n d  c o m e  t o  t r i a l  t h e  p r i m a r y  i s s u e  a t  t r i a l  i s  t h a t  o f
c o n s e n t ,  a n d  j u r i e s  a r e  f a c e d  w i t h  a  c o n t e s t  o f  c r e d i o i l i t y  b e t w e e n
t h e  d e f e n d a n t  a n d  t h e  v i c t i m .

S t u d i e s  i n d i c a t e  t h a t  i t  i s  c o m m o n  f o r  r a p i s t s  t o  h a v e  m a n y  
v i c t i m s  p r i o r  t o  t h e  t i m e  t h e y  a r e  f i r s t  c o n v i c t e d  o f  t h e i r  f i r s t  
o f f e n s e ,  a n d  i n d e e d ,  t o  h a v e  r e c i d i v i s m  r a t e s  o f  a r o u n d  8 0 %  a f t e r  
t h a t  c o n v i c t i o n .  I t  i s  a l s o  t h e  c a s e  t h a t  r a p i s t s  o f t e n  d e v e l o p  a  
c o m m o n  p a t t e r n  o f  b e h a v i o r  i n  l o c a t i n g  a n d  a s s a u l t i n g  t h e i r  v i c t i m s .

W h e n  a  d e f e n d a n t  i s  a c c u s e d  o f  t h e  r a p e  a n d  a t t e m p t e d  r a p e  o f  3  
w o m e n  w i t h i n  t h e  p e r i o d  o f  o n e  m o n t h ,  a s  o c c u r r e d  i n  t h e  c a s e  o f
V e l e z  v .  S t a t e ,  a n d  a r g u e s  t h a t  h e  b e l i e v e d  t h a t  s e x  w a s  c o n s e n s u a l ,
i f  t h o s e  c a s e s  a r e  t r i e d  s i n g l y  t h e  j u r y  i s  d e p r i v e d  o f  v i t a l
i n f o r m a t i o n  a s  t o  t h e  d e f e n d a n t ' s  p a t t e r n  o f  a c t i o n s  a n d  s t a t e  o f  
m i n d .  T h e  N e t w o r k  b e l i e v e s  t h a t  t h e  r e s u l t  o f  s e p a r a t i o n  o f  t r i a l s  
i n  c a s e s  l i k e  V e l e z ,  i n  a n  a t t e m p t  t o  b e  j u s t  t o w a r d  t h e  d e f e n d a n t ,
i s  b e i n g  m a n i f e s t l y  u n j u s t  t o w a r d  v i c t i m s .



J u d i c i a r y  C o m m i t t e e  
P a g e  T w o

T h e  N e t w o r k  b e l i e v e s  t r i a l  j o i n d e r  i s  a l s o  a p p r o p r i a t e  w h e n  
t h e r e  a r e  m u l t i p l e  p e r p e t r a t o r s  a n d  a  s i n g l e  v i c t i m ;  i . e . ,  g a n g  
r a p e .  A f t e r  t h e  t r a u m a  o f  a  r a p e ,  m a n y  v i c t i m s  s i m p l y  c a n n o t  f a c e  
t h e  p r o s p e c t  o f  t r i a l  a n d  c r o s s - e x a m i n a t i o n  a s  i t  i s .  A s k i n g  a  r a p e  
v i c t i m ,  o r  c h i l d  s e x u a l  a s s a u l t  v i c t i m  t o  r e p e a t e d l y  t e s t i f y  a t  
s e p a r a t e  t r i a l s  i s  s o  t r a u m a t i c  t h a t  i t  c a n  p r e v e n t  p r o s e c u t i o n  
b e c a u s e  t h e  v i c t i m  s i m p l y  c a n n o t  g o  t h r o u g h  i t .

T h e  N e t w o r k  a p p r e c i a t e s  y o u r  c o n s i d e r a t i o n  o f  t h e s e  i s s u e s .

S  i n e e r e  1 y

C i n d y  S m i t h  
E x e c u t i v e  D i r e c t o r
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Although campus studtes suggest that 1,275 women were raped at America's 3 
largest universities in 1989, only 3 only those rapes were reported to police.

1 out ot every 7 women currently attending college has been raped.

486,000 of the girls now attending high school will have been raped before they 
graduate.

The average age of a rape victim is 18 1/2 years old. •

I,
Young women aged 16 to 19 are the most likely to be raped.

57% of college rape victims are attacked by dates.

Girls raped before age 18 are least likely to report to police about their victimization.

Girls aged 12 to 15 are the most likely to be raped by strangers.

Rape victims aged 12 to 19 are the least likely to receive hospital care.

Since 1974, the rate of assaults against young women (20 to 24) has jumped 48%. 
For men of the same age group, it has decreased 12%.

Compiled by the majority stall ol the Senate Judiciary Committee (August 29,1990)
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(Source: Koss, Woodruff, & Koss -  A Criminological Study)
(Released August 29

•i

Prevalence, of Bao^

1 in 5 adult women will raped at some point in their lives.

1 in 3.5 adult women will be attacked by a rapist.

1 in 7 of the women now in college have been raped.

1 in 4 of the women now in college have been attacked by a rapist.

Prevalence sd  Aoquginl ancg, fia a s.

More than half of college rape victims are attacked by dates.

More than 4 out of 5 rape victims know their attackers.

Immediate Phy s ical Consequences, sA Raas. ,t

1 in 15 rape victims contracts a sexually transmitted disease as a result of being raped.

1 in 15 rape victims becomes pregnant as a result of being raped.

Rep.9i-ti.nci al Rape

Rape remains the most under-reported of all major crimes: only 7% of all rapes are
reported to police. (By comparison, the reporting rate for robbery is 53%; a'sault,
46%; and burglary, 52%.)

Less than 5% of college women report incidences of rape to the police.

More than half of raped college women tell naanaof their victimization.

1-D,ci,d.e.n.c£ sA R m

The number of women raped in 1986 is 15 times higher than officially reported in the 
National Crime Survey.

The number of college women raped in 1986 is 14 times higher than officially reported 
in the National Crime Survey.

The definition of -rape" employed in these statistics is the one formulated by the FBI for its Uwlc’m Cnmo Report, 
winch is the narrowest official definition.



VICTIMS

R e p r e s e n t a t i v e  D a v e  D o n l e y
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

V i c t i m s  f o r  J u s t i c e  s u p p o r t s  H B  105. Paul 
S t o c k i e r ,  a n  e x - d i s t r i c t  a t t o r n e y  w h o  is o n  t h e  B o a r d  
of V i c t i m s  f o r  J u s t i c e  w i l l  be r e p r e s e n t i n g  V F J  o n  
t h i s  i m p o r t a n t  p u b l i c  h e a r i n g .

T h a n k  y o u  f o r  the 1991 A n t i - C r i m e  L e g i s l a t i v e  
p a c k a g e .  V i c t i m s  f o r  J u s t i c e  a n d  its m e m b e r s  w i l l  be 
r e s p o n d i n g  in t h e  up  c o m i n g  m o n t h s .  T h a n k  y o u  a n d  
y o u r  c o l l e a g u e s  f o r  all y o u r  h a r d  work.

S i n c e r e l y ,

( 9 0 7 )  2 7 8 - 0 9 7 7 6 1 9  E a s t  S t h  A v e n u e A n c h o r a g e ,  A l a s k a  9 9 5 0 1



BILL NO: HB 105 DATE: 2/8/91

TITLE: Amending Rules of Criminal
Procedure and Evidence

CONTACT: Gayle A. Horetskl
Deputy Commissioner 
465-4322

Because of the way the appellate courts 1n Alaska have Interpreted 
Alaska's court rules regarding joinder and severance of defendants and 
charges 1n criminal trials, many more separate trials have to oe held 1n 
Alaska criminal cases than would be required under the federal or other 
states' systems. This 1s a waste of public resources, and causes 
additional trauma for the Innocent victim, who may be required to testify 
1n two, three, or more trials.

Under present Interpretations of Alaska's Evidence Rule 404 (b) relevant 
evidence 1s withheld from the jury. Even though Alaska's Rule is 
virtually Identical with the federal evidence rule, It has been applied 
much more restrlctlvely 1n Alaska.

HB 105 would address both of these problems by making it clear that 
Alaska's court rules should be construed in a manner that would bring 
them Into conformity to the federal rules and those 1n other states. The 
DPS strongly supports HB 105 and believes passage of the bill would 
significantly Increase the efficiency of the criminal justice system 1n 
Alaska.

chard L. Burton 
Commlssioner



FISCAL NOTE

Revision Date: ____________________
Title: Amending Rules of Criminal
________ Procedure and Evidence
Sponsor: House Judiciary________
Requestor: House Judiciary______

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB 105

Department Affected: Public Safety
BRU: Alaska State_Troopers________
Component: Detachments____________

COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact None

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact anticipated

Prepared by:  Gavle A. Horetski________________________ Phone: 465-4322
Division: Commissioner'suffice  Date: 2/7/91

Approved by Commissioner: Richard L. Burton
Agency: Department of Public Safety V  Date: 2 / 8 / 9 1 _____

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, 6 Impacted Agency(ies).

Rev 10/90 Page 1 o f  L_



Date Referred: February 4, 1991 F U R T H E R  REFERRALS:

M O U S E  C O M M I T T E E  R E P r  T T

(7)
Finance

Date of Committee Action: 3 \ 
The JUDICIARY Committee considered: 

H O U S E  BILL NO. 105

H B  105

JOINT TRIALS/JOINT C H A R G E S

"An Act amending Rule 8(b) and Rule 14 of the Alaska Rules of Criminal Procedure to facilitate joint trials 

of multiple defendants and joint charges in criminal prosecutions and amending Rule 404(b)(1) of the Alaska 

Rules of Evidence as applicable to civil actions and criminal prosecutions."

R E C O M M E N D A T I O N S :  [ ] the same title

be replaced with [ ] a new title

[ ] have attached amendments(s) 

do pass 

[ ] do not pass 

[ ] no recommendations 

[ ] individual recommendations

[ ] additional referral to the_____________________________________ Committee

ADOPTS: letter of Intent

A T T A C H E S  N E W  FISCAL NOTE(s): 

[ ] fiscal impact__________________

CDepl) A P P R O V E S  PREVIOUS:

[ ] fiscal note(s)_______

(DepVDtie)

) juv zero fiscal noteCsuritS-t Pub.̂ StvE.. A f r X  [ ] zero fiscal note(s)
c?Pft -r ? 0

C h e c k  a p p r o p r i a t e  c o l u m n : D o  S o t  
Pass

N o  R e c Amend

X

*•

s ------- "X /■------ X

/  \  \

V

C h a i r m a n ’ s  S i g n a t u r e



FISCAL NOTE
STATE OF ALASKA Bill No. HB105

1991 LEGISLATIVE SESSION

Revision Date:_____________________________________
Title: An Act amending Rul8 8(b) and Rule 14
of the Alaska Rules of Criminal Procedure...

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courts

Sponsor:
Requestor:

Judiciary Committee
Judiciary Committee COMPONENT SERIAL NO. 000 I 000 000 I 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIFMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 O.C 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fiscal impact

/"V7 / " " V  ^
Prepared by: C. S. Christensen III, Staff Counsel ( 0 '- '__________  Phone: 264-8228
Division: Alaska Court System_________________________________________________Date: 02/08/91

Approved by: Arthur H. Snowden, II, Administrative Director jt^ - 7  —______
Agency: Alaska Court System_________________________________  Date: ̂  '  02/08/91
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1



FISCAL NOTE

Revision Date: ________________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB 105

Title: "An Act amending Rule 8 (b ) and 
Rule 1 4 . . -Rules of Criminal Procedure. 
Sponsor: House Judiciary Committee
Requestor: House Judiciary Committee

Department Affected: 
BRU: Prosecution

Department of Law

J 1 Component: Criminal Justice  Litigation

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - o - - 0 - - 0 - - o - ,

CAPITAL

REVENUE
FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:.
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

 --------------------------------------------------------Prepared By: Richard I .  Pegues, ffirector ______________  Phone: 465-3672________________
Division: Administrative S l i c e s /  j )  ^ ^ F e b r u a r y  11, 1991_________
Approved by Commissioner: Charles E . Cole^ttorney .<?ener9Jl________________________________
Agency: Department of Law_____________________________________________  Date: February 11, 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 10/90 Page _1  of 2



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  No. H B  105

H3 105 would overrule the Court of Appeals current holding in  Greiner 
v . State, governing the joinder of two or more defendants at t r ia l .  IF  the b i l l  
is  adopted, fewer tr ia ls  would be severed helping to conserve scarce prosecutor 
resources. This change w ill not have a f is c a l impact on the Department of Law, 
but i t  w il l  free-up some resources to better handle the criminal d iv is ion 's  
existing caseload.

page 2 of ___ 2



F I S C A L  N O T E

Revision Date: _________________________
Title: "An A c t  a m e n d i n g  Ru l e  8 (b)

a n d  R u l e  14 of A l a s k a  R u l e s . . . "

Sponsor: _(H) J u d i c i a r y  C o m m i t t e e -

Requestor: House J u d i c i a r y __________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB 10 5

Department Affected: A d m i n i s t r a t i o n

BRU: O f f i c e  o f  P u b l i c  A d vo ca cy
Component: O f f i c e  o f  P u b l i c  A d v o c a c y

C O M P O N E N T  S E R I A L  NO. 4 3

Expenditures/Revenues: (Thousands of Dollars)
O P E R A T I N G FY 92 F Y  93 FY 94 F Y  95 FY 96 F Y  97

P E R S O N A L  SERV I C E S 0 0 0 0 0 0

T R A V E L 0 0 0 0 0 0

C O N T R A C T U A L 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

E Q U I P M E N T 0 0 0 0 0 0

L A N D  & S T R U C T U R E S 0 0 0 0 0 0

G R A N T S .  CLAIMS 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 0 0 0 0 0 0

C A P I T A L 0 0 0 0 0 0

R E V E N U E 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D 0 0 0 0 0 0

F E D E R A L  F U N D S 0 0 0 0 0 0

O T H E R 0 0 0 0 0 0

T O T A L 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

P A R T - T I M E 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

Estimate of current year impact: N o n e _________ _____________________

ANALYSIS: (Attach a separate page if necessary.) see A t t a c h e d

Prepared By: Brgjtt^ M c G e e , P u b l i c  A d v o c a t e _________  Phone: 2 7 4 - 1 6 8 4

Division: O f f i c e  of P u b l i c  A d v o c a c y  _______  Date: /  2 / 8 / 9 1

Approved by Commissioner: M i l l e t t  K e l ler_

Agency: D e p a r t m e n t  of A d m i n i s t r a t i o n  ____________________  Date: ^ ' f 1

Da)e: ,  ________

Date: %
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, O M B ,  &  Impacted Agency(ies).

Rev 10/90 Page 1  of J L



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

For Bill/Resolution N o — HB 1 0 — ----

P a s s a g e  of this b i l l  will h a v e  no f i s c a l  i m p a c t  on O f f i c e  

o f  P u b l i c  A d v o c a c y  o p e r a t i o n s .

page. of



TliWAJL WU'i'i!
STATE OF ALASKA

1991 LEGISLATIVE SESSION
BILL NO. HB iOS |

Revision Date: Department Affected: Department ot Administration

Title:An Act amending Alaska Rules of Crircigfl^. Public Defender Aqencv
Procedures to ta c ilita te  jo in t tr ia ls  o i'm u lt lr  _
pie zre f'ettaancs-ana^joTtir'uimr^js1 tii clinrc-prbsecutio ftsi..----------------------------

Sponsor: ____________________________
Requestor: COMPONENT SERIAL NO.

E .'cpond itu roE /R ovenuec ' (T housands o< Do lla rs )

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 IFY97
PERSONAL SERVICES -0- -0- -0- -0- -0- j -o-
TRAVEL I
CONTRACTUAL
SUPPLIES . 1 ;
EQUIPMENT j
LAND & STRUCTURES 1
GRANTS. CLAIMS

IV
-MISCELLANEOUS

-0- -0-
1

TOTAL OPERATING -0- -0- -0- 1 -0-

CAPITAL -Q— -0- -0- -0- -0- -0-

REVENUE i0
 i1o
 

• 1i1

i01 i0 11o11o1

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0- ! -0-
FEDERAL FUNDS

l
i

OTHER i

TOTAL -0- -0- -0- -0- -0- : -o-

POSITIONS:
r\JLL TIMC 0 o _n_ -0- -0- J r . “ °‘  •
PART-TIME i
TEMPORARY -0— -o- -0- -0- -0- 1 -0-

Estlmato of ourrent year impact: Bone.

ANALYSIS: (Attach a seyaiaiu payo if necessary.)

John Salemi. Public DefenderPrupaiwJ By.
Division: Public Defender Agency

PhonA: _279-75Al. 
2/11/91

Approved by Commissioner: l i i l le t t  Ke lle r
Agency: Department of Administration U DatA*Date: ___

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(les).

Rev 10/90 Pa0* - i — 01 —L

p m s s a n



r the fim  incident, reversal 
.cted o f  the second incidenL 
d 1328 (Alaska App. 1913).
ailurt o f  the indictment to 
a defect only as to the form 
sufficient since the indict* 
f  defendant's actions that 
proper language regarding 
• caption o f  the indictment 
with attempted murder in 
t o f  the indictment to cor- 
er*o ». Stale, Op. No. 813,

"error in form " was prop, 
tment did not charge an 
substantial rights o f the 

.Op.No.454,437 P2d 333

I element o f  the crime o f 
under this rule to amend 
y allegations that matters 
imself are material to the 
witness. Beckley v. State,

ttempting to destroy evi- 
v the state to amend the 
iccalment o f  evidence on 
.•sted continuance by the 
in v. State, Op. No. 2021,

harged defendant with a 
.econd assault against the 
or, particularly since the 
jury to render a single 
uction requiring the jury 
committed one o f  the

• P2d 1004 (Alaska App.

ure o f the indictment to 
lefeet only as to the form 
fficienl since the indicl- 
defendanfs actions that 
jper language regarding 
jption o f  the indictment 
ilh attempted murder in 
i f  the indictment tocor-
• o r .  State, Op. No. 813.

to specify some o r the 
transporting females for 
Procuring a female for 

>t the sufficiency o f the 
•st ofjudgmenl. State r. 
•ka 1965).
inform the defendant of
pare a defense to avoid 

4*insi a second prosccu-
No. I960.603 P2d 468

It
j t l l lc  8 . Joinder of Offenses and of 

Defendants.
(a) Joinder of Offenses. Two or more offenses 

jnay be charged in the same indictment or informa­
tion in a separate court for each offense i f the 
offenses charged, whether felonies, misdemeanors 
or both,

(1) are o f the same or similar character and it can 
be determined before trial that it is likely that evi­
dence o f one charged offense would be admissible to 
prove another charged offense,

(2 ) arc based on the same act or transaction, or
(3 ) are based on two or more acts or transactions 

connected together or constituting pans o f a com­
mon scheme or plan.

(b) Joinder of Defendants. Two or more defend­
ants may be charged in the same indictment or infor­
mation if they are alleged to have participated in the 
same act or transaction or in the same series o f acts 
or transactions constituting an offense or offenses. 
Such defendants may be charged in one or more 
counts together or separately and all o f the defend­
ants need not be charged in each count. The disposi­
tion o f the indictment or information as to one o f 
several defendants joined in the same indictment or 
information shall not affect the right o f the stale to 
proceed against the other defendants.
(Adopted by SCO 4 October 4, 1959; amended by 
SCO 906 effective nunc pro tunc May 28, 1988)
Note: SCO 906 incorporated changes in Criminal Rule 8(a) made by 
the legislature inch. 66. §§8 and 9. SLA 1988. The legislation added 
the language in subparagraph (aXI). "and it can be determined 
before trial that it is likely that evidence of one charged ofTensc 
would be admissible to prove anotncr charged offense."

Annotations

Cases
Crime of uttering or publishing a forged msrrumenl and crime 

of procuring of olTenng forged instruments for recordation were 
properly charged in the same indictment in several counts. Cham­
bers *. State. Op. No. 237. 394 P2d 778 (Alaska 1964).

A complaint which charged defendant in one and the same 
count with the separate cnmesof failure to remain at the scene o f an 
accident [AS 28.35.050(a)| and failure to render assistance to pas- 
sengcr|AS 28.33.060(a)] was duplicitous. Drahosh v,Slate. Op. No. 
485.442 P2d 44 (Alaska 1968).

Prejudice must be shown before the Supreme Court will reverse 
on grounds that a trial judge erred < r abused his discretion in failing 
to order separate trials for difTerei t counts of an indictment. Rich­
ards v. Stale, Op. No. 527.451 P2d 359 (Alaska 1969).

An allegation that the joint trial oftwo counts for escape created 
in the jurors' minds the image o f defendant as criminally disposed 
toward escaping from jail is insufficient to raise the question 
whether the joint trial of the offenses prejudiced the defendant. 
Richards v. State, Op. No. 527. 451 P2d 359 (Alaska 1969).

The rationale underlying the prohibition o f duplicitous indict­
ments is to give notice to Ihe defendant o f exactly what charges he 
must defend against and to avoid the consequences of the inability 
o f the jury to indicate which way they are voting on each o f the 
charges. Kimble r. Stale, Op. No. 1184, 539 P2d 73 (Alaska 1975).

Propriety of joinder in cases where there are multiple defend­
ants must be tested by Criminal Rule 8(b) alone. Amldoa v. State, 
Op. No. 1434, 565 P2d I2<8 (Alaska 1977).

Where one defendant shot at p s  station shortly after he and his 
brother had attacked gas station attendant, their actions were "the 
same series ofactsor transactions," and it was proper (oconsolidate 
their trials. Larsoo *. State, Op. No. 1459, 566 P7d 1019 (Alaska 
1977).

Assault by firing a shot towards two people is a single offense 
and may be included in a single count. Larson ». State, Op. No. 
1502, 569 P2d 783(Alaslu 1977).

Offense o f robbery in the first degree for theft of taxi and offense 
of theft in the second degree for theft of apartment were closely 
connected and constituted parts ofa common scheme or plan, so as 
to justify charging both offenses in the same indictment. Nell v. 
Slate, Op. No. 77.642 P2d 1361 (Alaska App. 1982).

Where each larceny count against defendant involved airplane 
theft accomplished through his role as partner in aircraft company 
and all o f the thefts occurred within a five-week period, there was a 
common scheme or plan within the meaning o f this role justifying 
joinder of the offenses. Montes *. Stale, Op. No. 289. 669 P2d 961 
(Alaska App. 1983).

Antagonistic defenses do not ordinarily require severance; 
however, where the defenses are irreconcilable, that is. mutually 
exclusive to the extent that one must be disbelieved if  the other is to 
be believed, severance should be granted. Abdulbaqui v. State, Op. 
No. 659. 728 P2d 1211 (Alaska App. 1986).

Where codcfendants presented defenses which were different 
but not irreconcilable, trial coun did not abuse its discretion in 
refusing to grant severance. Abdulbaqui r State, Op. No. 659. 728 
P2d 1211 (Alaska App. 1986).

Trial court erred in denying severance o f two similar sexual 
asrault charges involving the same defendant where the evidence 
did not establish a common scheme or plan, whether or not the 
evidence o f the assault on each victim would have been admissible 
in a trial for assault on the other victim. Johnson t. State, Op. No. 
668. 730 P2d 175 (Alaska App. 1986).

Where the weapons that were the subject o f theft by receiving 
charges against defendant were also the subject of felon in posses­
sion charges against him. the charges stemmed from the same act or 
transaction, thus initial joinder of the offenses was proper. Elerson 
v. State. Op. No. 679. 732 P2d 192 (Alaska App. 1987).

Where prior conviction, admissible as an element o f felon in 
possession of firearm charges, would have been inadmissible in a 
separate trial on theft by receiving charges. trial court erred in 
deny ing defendant's severance motion without pursuing the alter­
native of bifurcation, requiring reversal of the theft by receiving 
conviction but not the felon in possession conviction. Elerson i.  
S u it.  Op. No. 679. 732 P2d 192 (Alaska App. 1987).

Unless joinder is permitted under this role, codcfendants may 
not be tried together. Greiner». State, Op. No. 736. 741 P2d 662 
(Alaska App. 1987).

Trial court committed reversible error in deny ing defendant’s 
motion to sever his tnal on Counts I and IV from that of this 
codefendants on Counts II and III. in which he was not charged, 
since although each count involved drug offenses and there was 
evidence that all defendants werewillingtoselldrogsand were well- 
acquainted and cooperated with each in individual drug sales, (here 
was no real evidence of a conspiracy, joint venture, or common 
scheme or plan justifying joinder. Greiner v. State. Op. No. 736,741 
P2d 662 (Alaska App. 1987).

Since the charges against defendant could properly have been 
joined in a single indictment, contemporaneous preservation of the 
same charges in separate indictments to the same grand jury did not 
violate defendant's due process right to an unbiased grand jury. 
Massey v. State, Op. No. 915,771 P2d 448 (Alaska App. 1989).

Wherever there is more than one defendant, the joinder of both 
defendants and issues is governed by the subsection o f this role 
pertaining to joinder of defendants; the subsection o f this role

2 1 9
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the prosecution were under such single indictment 
or information.
(Adopted by SCO 4 October 4,1959)

Annotations

C u ts
Propriety of joinder in cases where there are multiple defend­

ants must be tested by Criminal Rule 8(b) alone. Amldon r. State, 
Op. No. 1434. 565 P2d 1248 (Alaska 1977).

Where one defendant shot at gas station shortly after he and his 
brother had attacked station attendant, their actions were "the 
same series ofacts or transactions." and it was proper to consolidate 
their trials. Larson s. State, Op. No. 1459. 566 P2d 1019 (Alaska 
1977).

Rule 14. Relief From Prejudicial Joinder.

I f  it appears that a defendant or the state is preju­
diced by a joinder of offenses or of defendants in an 
indictment or information or by such joinder for 
trial together, the court may order an election or 
separate trials ofcounts, gram a severance o f defend- 
ants, or provide whatever olher relief justice 
requires. In ruling on a motion by a defendant for 
severance the court may order the attorney for the 
state to deliver to the court for inspection in camera 
any statements or confessions made by the defend­
ants which the state intends to introduce at the trial.
(Adopted by SCO 4 October 4. 1959; amended by 
SCO 98 effective September 16, 1968)

Annotations

Cases

This rule permits the mat court to order election or separate 
tnal of counts if  a defendant is prejudiced b\ the joinder, but a 
motion to sever counts noi made until after the jury had been 
selected and rwom. was properly denied in absence of a showing of 
sufficient cause and prejudice. State *. Sclmau, Op. No. 302. 406 
P2d 181 (Alaska 1965).

Prejudice must be shown before the Supreme Court will reverse 
on grounds that a tnal judge cried or abused his discretion in failing 
to order separate trials for different counts of an indictment. Rich­
ards v. State. Op. No. 527.451 P2d 359 (Alaska 1969).

An allegation that the joint trial of twocounts for escape created . 
in the jurors' minds the image of defendant ascnminally disposed 
toward escaping from jail is insufficient to raise the question 
whether the joint trial of the offenses prejudiced the defendant. 
Richards ». Slate. Op. No. 527.451 P2d 359 (Alaska 1969).

That defendant's tnal was consolidated with that ofhis brother, 
who had shot at gas station after the assault on attendant with which 
defendant was charged was not prejudicial in view o f instructions. 
Larson r. State. Op. No. 1459.566 P2d 1019 (Alaska 1977).

Trial coun did not abuse its discretion in denying defendant’s 
request for separate trials on twoofTcnses charged to him where the 
charges arose out of the same incident, where much o f the evidence 
pertaining to one charge would be relevant to the other, and where 
the public interest in avoiding duplicative trials might reasonably 
have been thought to outweigh any possible prejudice which might 
inhere in a combined trial. Catlett v. State, Op. No. 1752. 585 P2d 
553 (Alaska 1978).

Where co-defendant refused to take the stand, but by affidavit 
indicated that if  she were called in a court proceeding in which she 
was not a defendant she would testify in fa vorofonc of the other co- 
defendants. refusal to grant the latter co-defendant's motion for

severance was not enor where the proposed testimony was only 
marginally relevant. Hawley v. Stale, Op. No. 2137, P2d 1349 
(Alaska 1980).

Where defendant, charged with both (heft and robbery, had a 
good possibility o f being able to testify on the robbery charge 
without being cross-examined on the theft charge, his generalized 
fifth amendment argument for establishing his need to refrain from 
testifying on the theft charge was not sufficient to support a sever­
ance motion. Nell v. State, Op. No. 77.642 P2d 1361 (Alaska App. 
1982).

It was not error to deny severance on charges o f misdemeanor 
assault, felony assault and felony escape, where second assault 
occurred while police officers were arresting defendant for the first 
assault and the escape occurred shortly after defendant had been 
arrested. Maynird v. State. Op. No. 136.652 P2d 489 (Alaska App.
1982).

Where trial court has made a decision to deny severance under 
this rule, ucan be overturned only for abuse nfdiscrelion. Maynard 
v. State, Op. No. 136,652 P2d 489 (Alaska App. 1982).

Defendant's generalized fifth amendment argument, standing 
alone, did not suffice to show that joinder was prejudicial; a defend­
ant must make a convincing showing that he has both important 
testimony to give concerning one count and strong need to refrain 
from testifying on ihe other. Monies v. State, Op. No. 289,669 P2d 
961 (Alaska App. 1983).

Contention that severance should be routinely granted when­
ever an accused moves to sever similar offenses was rejected; on 
appeal, denial of a motion for severance will be reversed only when 
the court has abused its discretion and a showing of prejudice to the 
defendant has been made. Montes v. Slate, Op. No. 289, 669 P2d 
961 (Alaska App. 1983).

Trial coun erred in denying severance of two similar se*ual 
assault charges involving the same defendant where the evidence 
did not establish a common scheme or plan, whether or not the 
evidence of the assault on each victim would have been admissible 
in a tnal for assault on the other victim. Johnson v. State, Op. No. 
668. 730 P2d 175 (Alaska App. 1986).

Where pnor conviction, admissible as an element of felon in 
possession of firearm charges, would have been inadmissible in a 
separate trial on theft by receiving charges, tnal court erred in 
denting defendant's severance motion without pursuing the alter­
native of bifurcation, requiring reversal o f the theft by receiving 
conviction but not the felon in possession conviction. Elerson v. 
State. Op. No. 679. 732 P2d 192 (Alaska App. 1987).

B> wailing until the date of tnal to move for severance, defend­
ant waived his ability to do so. Knutson v. Stale, Op. No. 702.736 
P2d 775 (Alaska App. 1987).

Tri il coun did not err in joining cocaine charges with murder, 
kidnapping, and robbery' charges against iwoderendants. but did en 
in denying their timely motion to sever based upon prejudice. 
Mathis v. State, Op. No. 951. 778 P2d 1161 (Alaska App. 1989).

Trial coun erred in not granting defendants' motion to sever 
cocaine and murdercharges where substantial risk existed that their 
defense on the cocaine charges was severely prejudiced by the 
evidence of murder, accordingly, the appellate court vacated the 
cocaine convicnonsbut affirmed the murder convictions. Mathis v. 
Slate, Op. No. 951, 778 P2d 1161 (Alaska App. 1989).

Where defendant wascharged with a murder which occurred on 
August 5 and several murders which occurred on August 6, joinder 
oflhe offenses was proper, since the August 6 murders resulted from 
defendant's belief that he was going to be killed because ofhis role in 
the August 5 murder, furthermore, the trial court did not err in 
denying defendant’s motion for severance given the relevance of 
the August 5 murder to the August 6 murders and the absence ofany 
specific and convincing showing o f prejudice resulting from 
joinder. Collins r. State, Op. No. 962, 778 P2d 1171 (Alaska App. 
1989).

There was a cjose nexus between the drug charges against 
defendant and drug charges against his codcfendants, thus defend­
ant's argument that he was prejudiced by the trial court's failure to
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The probative value or polygraph evidence is insubstantial 
because the polygraph has not been proven reliable, thus the preju­
dicial impact it may have on a jury clearly outweighls its probative 
value;accordingly, trial court did not abuse itsdiscretion in refusing 
to admit defendant's polygraph results at trial. Haakason v. State, 
Op. No. 837.760 P2d 1030 (Alaska App. 1988).

The primary purpose of the Rape Shield Statute is to prevent 
the use of evidence o f past sexual conduct as proof of Ihe victim’s 
current willingness to consent; it is not intended to exclude evi­
dence of prior sexual conduct when such evidence is directly rele­
vant to establish bias, prejudice, or motive to fabricate. Daniels v. 
State, Op. No. 900. 767 P2d 1163 (Alaska App. 1989).

Where the defense witness in a DWI prosecution testified that 
she in fact had been driving the vehicle but traded places with the 
defendant because there was a warrant out for her arTest. the tnal 
court did not commit error in permitting the state to cross-examine 
the witness on her prior DWI arrest and license suspension, since 
the knowledge that her license was suspended was directly relevant 
to her willingness to drive and since any additional prejudice was 
slight considering that the defendant introduced the issue. Alward 
v. State, Op. No. 901. 767 P2d 1175 (Alaska App. 1989).

In trial of defendant for murder arising out o f an altercation 
between the defendant, the victim and the victim's brothers, where 
defendant claimed self-defense. Ihe trial coun did not err in pre­
venting defendant from cross-examining one of the brothers about 
a prior hindering prosecution charge (later dismissed) against that 
brother as evidence of bias under this rule, since although the 
evidence arguably demonstrated the brother's willingness to engage 
in illegal conduct to protect his brother, the trial judge's conclusion 
that the probative value of the evidence was outweighed by the 
danger of unfair prejudice was not unreasonable considering that 
the brother had admitted to burglary and thefi convictions and that 
defendant was still fully able to develop the brother's bias and 
interest in the case. Lerchenstein ». Slate, Op. No. 921. 770 P2d 
1150 (Alaska App. 1989).

Tnal coun committed plain error requiring reversal by permit­
ting questions concerning defendant's prearrest silence in the pres­
ence of police officers, silence w hich was at least as consistent with 
innocence as with guilt, without first determining whether the pro­
bative value of the challenged fine o f inquiry was outweighed by its 
potential for prejudicial impact. Silvernail v. state. Op. No. 945.777 
P2d 1169 (Alaska App. 1989).

There is a presumption that the prejudicial efTcct o f propensity 
evidence outweighs its probative value; when, however a prior bad 
act is relevant to a material fact other than propensity, the court 
may admit evidence of the prior bad act if it is more probative than 
prejudicial. Mathis v. Slate, Op. No. 951. 778 P2d 1161 (Alaska 
App. 1989).

In action against airline for property damage resulting from a 
runway collision at Anchorage International Airport where jury 
concluded that ihe airline's flight crew committed wilful miscon­
duct in taking off in fog without knowing where they were on the 
runway, lrialjudge did not err in excluding, on grounds of relevance 
and potential prejudice to plaintiff, evidence that ground naviga­
tion in foggy conditions was known by the FAA and the State to be a 
dangerous problem at the airport, since the difficulty o f taxiing in 
the fog was not a contested issue in the case and exclusion of the 
evidence did noi in fact prejudice the airline, which was allowed to 
introduce other evidence as to the confusion on the taxiways on the 
day of the crash. Korean Air Lines, Ltd. v. State, Op. No. 3492,779 
P2d 333 (Alaska 1989).

In murder trial, trial coun did not err in refusing to allow an 
Immigration Depanmenl investigator to testify for the defense 
regarding reports from unidentified informants of rumors that the 
victim's family had threatened to kill anyone who testified in favor 
o f Ihe defendant at trial: although Ihe testimony o f the informants 
themselves might not have been hearsay, the investigator's testi­
mony would have been; futhermorc. the probative value o f the 
investigator's testimony would have been outweighed by possible

confusion of issues and needless presentation o f cumulative 
dence. particularly since the prosecution's primary witness ag. 
defendant acknowledged her awamess of the rumors. Z*ci 
Sute, Op. No. 956, 779 P2d 795 (Alaska App. 1989).

The standard o f this rule, that relevant evidence cai 
excluded if  the probative value of the evidence is outweighc 
confusion of the issues or by considerations of undue delay, i* 
proper standard to apply in determining whether cross-exam 
lion should be allowed in criminal cases; the case law dealing i 
the issue of cross-examination in criminal cases does not cr- 
standards to replace this rule, but rather augment it. Brown v. St 
Op. No. 957, 779 P2d 801 (Alaska App. 1989).

In trial of a black defendant for misconduct involving a t 
trolled substance, trial court did not err in prohibiting him fi 
cross-examining the undercover officer involved in the case i 
cerning racial bias; because the evidence which would have b 
developed through the cross-examination was so marginally r 
bative. the judge's decision to exclude it due to possible confusto' 
the issues and delay was justified. Brown >. State. Op. No. 957. 
P2d 801 (Alaska App. 1989).

Tnal judge did not abuse his discretion in admittingevideno 
defendant's flight from the scene of the crime as evidence o f . 
consciousness of guilt. Charles v. State, Op. No. 963.780 P2d '■ 
(Alaska App. 1989).

In prosecution o f defendant for criminally negligent homici 
in failing to timely seek medical treatment for her child, siatemi 
by policeman in taped interview of defendant that the poll 
received several calls from people saying that defendant had abus. 
her child would have been unfairly prejudicial and therefore had 
be excised from the tape. Pinkerton v. State, Op. No. 996.784 PI 
671 (Alaska App. 1989).

In drunk driving prosecution, trial court did not err in adm 
ting an audio tape recording, which the police made when defen 
ant was arrested and while he was being transported to the poln 
station, despite the tape's poor quality; the jury could tell when ll 
voices on the tape were obscured by background noise and stat 
and would not conclude that the background noise and static wa 
slurred or garbled speech by defendant. Suiter v. State. Op. No. 99 
785 P2d 28 (Alaska App. 1989).

Rule 404. Character Evidence Not
Admissible to Prove Conduct— 
Exceptions—Other Crimes.

(a) Character Evidence Generally. Evidence of a 
person’s character or a trait ofhis character is not 
admissible for the purpose o f proving that he acted 
in conformity therewith on a particular occasion, 
except:

(1) Character ofAccused. Evidence o f a relevant 
trait ofhis character offered by an accused, or by the 
prosecution to rebut the same;

(2) Character o f Victim. Evidence o f a relevant 
trait o f character o f a victim o f crime offered by an 
accused, or by the prosecution to rebut the same, or 
evidence o f a character trait o f peacefulness of the 
victim offered by the prosecution in a homicide case 
to rebut evidence that the victim was the first 
aggressor, subjee* to the following procedure:

(i) When a party seeks to admit the evidence for 
any purpose, he must apply for an order o f the court 
at any time before or during the trial or preliminary 
hearing.
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Evidence olTcrtd by defendant to show reasonableness of 
defcndant'sipprehension of being in imminent danger from shoot­
ing victim is not relevant when defendant did not know of such 
evidence at the timeofthe shooting. Byrd v. State, Op. No. 2184. 
626 P2d 1057 (Alaska 1980).

Although the presentation ofirrelevant evidence as to the scope 
of burglaries is error, it is harmless error if  the presentation pro­
duces little or no prejudicial elfecl. Nelson v. Stale, Op. No. 2350. 
628 P2d 884 (Alaska 1981).

Admissibility of breathalyzer refusals should be determined on 
a case-by-case basis by weighing probative value against potential 
for unfair prejudice. Coleman v. State, Op. No. 229.658 P2d 1364 
(Alaska App. 1983).

In prosecution for murder, admission into evidence of a .380 
caliber automatic pistol owned by the defendant was not error even 
though expert testimony could not conclusively establish that the 
gun was the murder weapon. Bangs v. State, Op. No. 253. 663 P2d 
981 (Alaska App. 1983).

In drunk driving prosecution o f defendant who refused to sub­
mit to a breathalyzer examination, coun erred in excluding expen 
testimony for the defense concerning defendant’s blood alcohol 
level at the time ofhisarrcst. Quinto v. City and Borough of Juneau. 
Op. No. 265. 664 P2d 630 (Alaska App. 1983).

Defendant's conviction for sexual abuse of child was reversed 
because extensive evidence of prior consistent statements made by 
the victim was admitted at trial without any determination of its 
actual probative value and before any charge of recent fabrication 
or improper motive or influence was made against Ihe victim. Nitz 
v. State. Op. No. 629. 720 P2d 55 ( Alaska App. 1986).

Evidence ofconsistent statements made by a child abuse victim 
on prior occasions may be admitted to bolster the testimony of the 
victim in a case involving the sexual abuse of Ihe child, provided 
that it is actually relevant to rebut an express or implied charge of 
recent fabrication or improper motive or influence, and provided 
that its probative value outweighs us potential for prejudicial 
impact: before such evidence is admitted, howev er. the victim must 
testify and be subjected to a charge or recent fabrication or improper 
motive or influence; funhcrmorc when it appears that the alleged 
motive to testify falsely arose before the prior statement was made, 
the statement may be admitted only for the purpose of rehabilitat­
ing the victim’s credibility and may not be considered as substan- 
tiveevidenccofguill. N itzy Slate.Op No. 629. 720P2d 55(Alaska 
App. 19861

Rule 403. Exclusion of Relevant Evidence on 
Grounds of Prejudice, Confusion, 
or Waste of Time.

Although relevant, evidence may be excluded if 
its probative value is outweighed by the danger o f 
unfair prejudice, confusion o f the issues, or mislead­
ing the jury, or by considerations o f undue delay, 
waste o f time, or needless presentation o f 
cumulative evidence.
(Added by SCO 364 effective August 1. 1979)

Annotations

Casts
Where only prejudice was possibility that jury might misesti­

mate probative value of certain real evidence for slate’s case, even 
slight probative value outweighed such prejudice. Ebtn v. State, 
Op. No. 1920.599 P2d 700 (Alaska 1979).

Where informant's credibility was relatively unimportant 
because testimony was corroborated by police officer's evidence 
that informant had made written statement alleging informant’s 
testimony before grand jury in unrelated case was product o f police 
coercion was properly excluded, on grounds whatever relevancy

statement had to issueofinformant'scrcdibility was outweighed by 
likelihood it would confuse the issues, mislead jury and consume an 
undue amount of time. Taylor v. Stale, Op. No. 1932. 600 P2d 5 
(Alaska 1979).

Where defendant was charged with assault and battery, evi. 
dence that victim was 9 months pregnant was relevant and not 
unfairly prejudicial to right o f defendant. Rathbun r. Anchorage, 
Op. No. 1928, 599 P2d 751 (Alaska 1979).

Exclusion of relevant evidence concerning rape victim's poor 
grades and excessive school absenteeism w-as proper where other 
evidence had already made the jury aware of these factors. Alex­
ander v. State, Op. No. 2077.611 P2d 469 (Alaska 1980).

Evidence regarding prior confrontations between thedefendanl 
and trespassers was relevant and admissible to show that the 
defendant’s pointing o f a shotgun at the victim was not accidental 
or inadvertent. Adkinson v. State. Op. No. 2090. 611 P2d 528 
(Alaska 1980).

At trial for murder, it was reversible error for the tnal coun to 
exclude a journal written by the victim, parts o f which reflected a 
sense of menial instability and a violent nature. Keith v. State, Op. 
No. 2099.612 P2d 977 (Alaska 1980).

Evidence of the circumstances of a prior rape committed by the 
defendant was properly admitted for the purpose of providing Ihe 
identity of the assailant by showing a distinctive modus operandi 
employed in both the prior rape and the rape o f the current victim. 
Coleman v. State. Op. No. 2190. 621 P2d 869 (Alaska 1980).

Evidence of drug use by the accused was admissible where it 
established direct contact between the victim and the accused and 
indicated that the accused possessed sufficient amounts of cocaine 
for him to have invested more than pocket cash in his purchase 
from the victim. Dorman v. State. Op. No. 2272. 622 P2d 448 
(Alaska 1981).

The cvidenciarv rule precluding admission o f post-injury acci­
dents or design changes toward proof of negligence is inapplicable 
in products liability cases based on strict liability Caterpillar Trac­
tor Co. v. Beck. Op. No. 2304, 624 P2d 790 ( Alaska 1981)

In statutory rape case, evidence of defendant’s prior sexual 
conduct with victim was admissible. Burke». State. Op. No. 2194. 
624 P2d 1240 ( Alaska 1981).

Testimony and photographs concerning the physical condition 
of a child allegedly kidnapped by defendant from state custody were 
admissible to show moti ve for kidnapping. Crump v. Slate. Op. No. 
2309.625 P2d 857 (Alaska 1981).

It was not error for the court to allow a defendant charged with 
drunk driving to be cross-examined regarding a possible law suit 
against ihe City of Fairbanks arising out of the same incident upon 
which the drunk driving charge was based. Roth ». State, Op. No. 
13,626 P2d 583 (Alaska 1981).

The trial coun has considerable discretion in determining 
whether the probative value o f an admission by siience is out­
weighed bv the danger o f unfair prejudice. Doisher t. State. Op. No. 
30.632 P2d 242 (Alaska App. 1982).

Evidence that defendant, charged with driving while intoxi­
cated, refused to take the breathalyzer examination had possible 
probative value, and trial coun did not err in finding that the 
probative value outweighed the possibility o f prejudice. Williford v. 
Slate, Op. No. 148.653 P2d 339 (Alaska App. 1982).

Where the evidence in each of five rape and assault incidents 
was sufficiently similar and sufficiently unusual when viewed in its 
totality and in the common pattern it presented to constitute a 
modus operandi probative of defendant being the assailant in all 
instances, trial coun did not err in denying defendant's request for 
severance o f the various rape, burglary with intent to rape, and 
assault charges. Nix v. State, Op. No. 157, 653 P2d 1093 (Alaska 
App. 1982).

Defendant's contention that because his conviction for driving 
while intoxicated was predicated on his blood alcohol rale and not 
his driving it was error for the trial coun to admit evidence (hat he
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EV IDENCE RULES Rule 404
fji) The court shall conduct a hearing outside the
Agnce of the jury in order to determine whether 

(?!prt)bative value o f the evidence is outweighed by 
danger of unfair prejudice, confusion o f the 

r jL s , or unwarranted invasion o f the privacy o f the 
iS-tim. The hearing may be conducted in camera
Ljjp. there is a danger o f unwarranted invasion o f 

the privacy of the victim.
(iii) The court shall order what evidence may be 

introduced and the nature o f the questions which 
jhall be permitted.

(jv) In prosecutions for the crime o f sexual 
,jsault in any degree and attempt to commit sexual 
l5sault in any degree, evidence o f the victim’s con­
duct occurring more than one year before the date o f 
the offense charged is presumed to be inadmissible 
under this rule, in the absence of a persuasive show­
ing to the contrary.

(3) Character o f Witness. Evidence o f the char­
acter of a witness, as provided in Rules 607,608, and 
609.

(b) Other Crimes, Wrongs, or Acts.
( 1) Evidence of other crimes, wrongs, or acts is 

not admissible to prove the character o f a person in 
order to show that he acted in conformity therewith. 
It may. however, be admissible for other purposes, 
such as proof of motive, opportunity, intent, prepa­
ration, plan, knowledge, identity, or absence of mis­
take or accident.

(2) In a prosecution fora crime involving a phys­
ical or sexual assault or abuse of a minor, evidence o f 
other acts by the defendant toward the same or 
another child is admissible to show a common 
scheme or plan if admission o f the evidence is not 
precluded by another rule of evidence and if the 
prior offenses

(i) are not too remote in time;
(ii) are similar to the offense charged; and
(iii) were committed upon persons similar to the 

prosecuting witness.
(Added and amended by SCO 364 effective August 
1, 1979; amended by SCO 906 effective nunc pro 
tunc May 28,1988)
Note: SCO 906 incorporated changes in Evidence Rule 404 made 
by the legislature in ch. 66. §§ 8 and 9, SLA 1988. The legislation 
added subparagraph (bX2).

Annotations

Cases

In prosecution Tor negligent homicide of 18-month-old child, 
where no defense of accident or mistake was raised, admission of 
evidence that defendant had on a prior occassion beaten another 
child to the point ofleaving bell marks was reversible error. Harvey 
v. State, Op, No. 1996.604 P2d 586 (Alaska App. 1979).

Evidenceregardingpriorconfrontalions between the defendant 
and trespassers was relevant and admissible to show that the

defendant's pointing of a shotgun at the victim was not accidental 
or inadvertent. Adklnton v. State, Op. No. 2090, 611 P2d 528 
(Alaska App. 1980).

The giving ofa jury instruction which drew attention to possible 
prejudicial inadmissible information regarding the accused was 
prejudicial enur. Keith v. State, Op. No. 2099,612 P2d 977 (Alaska 
App. 1980).

A defendant may offer evidence o f a relevant character trait ofa 
victim without its having the effect o f granting to the prosecution 
the right to introduce evidence o f defendant's character. Keith v. 
State, Op. No. 2099,612 P2d 977 (Alaska 1980).

An unintentional reference at trial to defendant's probation did 
not violate this rule to the extent that a motion for mistrial should 
have been granted. Preston v. State, Op. No. 2146. 615 P2d 594 
(Alaska 1980).

Trial court's refusal to permit defendant and others to testify 
concerning alleged prior instances of violent conduct committed by 
the victim toward third panics was not abuse of discretion w here 
reputation and character evidence concerning the victim’s propen­
sity for violence had been admitted. Locsche v. State, Op. No. 2202, 
620 P2d 646 (Alaska 1980).

Evidence of the circumstances of a prior rape committed by the 
defendant was properly admitted for the purpose of proving the 
identity of ihe assailant by showing a distinctive modus operandi 
employed in both the prior rape and (he rape of the current victim. 
Coleman v. State. Op. No. 2190.621 P2d 869 (Alaska 1980).

Evidence of drug use by the accused was admissible where it 
established direct contact between the victim and the accused and 
indicated that the accused possessed sufficient amounts of cocaine 
for him to have invested more than pocket cash in his purchase 
from the victim. Doman v. State, Op. No. 2272. 622 448 (Alaska 
1981).

Defendant's conduct at a store minutes after the armed robbery 
of another store for which he was accused was admissible to show 
that he was the same man who robbed the first store. Vessel v. State. 
Op. No. 2295.624 P2d 275 (Alaska 1981).

In statutory rape case, evidence of defendant's prior sexual 
conduct with victim was admissible. Burke v. State, Op. No. 2194. 
624 P2d 1240 (Alaska 1981).

Evidence that defendant had previously vandalized the aircraft 
ofcustomers w ho refused to pay their bills is admissible to prove the 
motive and identity o f defendant as the one who vandalized plain­
tiffs' aircraft for their refusal to pav their bill. State v. Grogan. Op. 
No. 2356. 628 P2d 570 (Alaska 1981).

The admission of evidence proscribed by this rule is harmless 
erTor if the evidence docs not have a substantial influence on the 
jury's verdict. Fields v. State, Op. No. 2360. 629 P2d 46 (Alaska 
1981).

When a defendant through testimony places his intent in issue, 
evidence of similar assaults previously committed against other 
women by defendant isadmissible upon the issue ofintent. Davis v. 
State, Op. No. 23.635 P2d 481 (Alaska App. 1982).

In negligence action against waterbed manufacturer, it was 
error to allow testimony concerning post-accident conduct of man­
ufacturer in not recalling the product or issuing a warning Amtr. 
Nat. WatermattressCorp.v. Manville.Op. No. 2477.642 P2d 1330 
(Alaska 1982).

Trial court did not erT in refusing to sever assault charge, arising 
from an incident which look place on September 19. 1977. from 
murder charge based on an incident which occurred six days laier, 
since defendant's actions could be viewed as a continuing course of 
conduct and since the assault charge would have been admissible in 
the murder trial to prove criminal intent or motive or to show a 
common scheme or plan even if  the charges had been severed. 
Davidson v. State, Op. No. 78.642 P2d 1383. (Alaska App. 1982).

Where the evidence in each o f five rape and assault incidents 
was sufficiently similar and sufficiently unusual when viewed in its 
totality and in the common pattern it presented to constitute a 
modus operandi probative o f defendant being the assailant in all
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STATE of Alaska, Appellee.

No. 7729.
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April 5, 1985.

Defendant was convicted before the 
Superior Court, Third Judicial District, An­
chorage, J. Justin Ripley, J., of three 
counts of assault in the third degree and 
one count of murder in the first degree, 
and he appealed. The Court of Appeals, 
Coats, J., held that trial judge erred in 
admitting evidence of prior bad acts, con­
sisting of evidence that defendant broke 
into apartment of former employee and 
destroyed property, and evidence of de­
fendant’s verbal threats to kill former em­
ployee, since even assuming that such evi­
dence was relevant for a permissible pur­
pose, its prejudicial impact outweighed its 
probative value; moreover, error required 
reversal, since it could not be said that 
evidence did not appreciably affect ju ry’s 
verdict.

Reversed and remanded.

1. Criminal Law <3=369.2(1)
When a prior bad act is relevant to a 

material fact other than propensity, court 
may admit evidence of such act if balancing 
shows the evidence to be more probative 
than prejudicial. Rules of Evid., Rules 403, 
404(b).

2. Criminal Law <3=369.2(1)
In determining whether evidence of 

prior bad act may be admitted, trial court's 
inquiry is twofold: court must first deter­
mine thaf evidence sought to be admitted 
has relevance apart from propensity, and 
then pourt must determine that nonpropen- 
sity relevance outweighs the presumed 
highly prejudicial impact of the evidence; if 
there is no genuine nonpropensity rele­
vance, balancing step is never reached. 
Rules of Evid., Rules 403, 404(b).

3. Criminal Law <3=369.2(1)

In evaluating probative value of evi­
dence of prior acts, Court of Appeals may 
consider whether there was sufficient other 
evidence introduced for the same purpose.

4. Criminal Law <8=1144.12

A limiting curative instruction is gen­
erally presumed to be effective and to cure 
error.

5. Criminal Law <3=1169.5(3)

Instruction to jury to consider evidence 
of prior bad acts in form of testimony of 
telephone conversations during which de­
fendant allegedly threatened to kill former 
employee on morning of shooting of third 
party only as it related to whether defend­
ant carried a gun across street from his 
store to an auto body shop where shooting 
occurred and that jury should not consider 
it as evidence of propensity for threaten­
ing, violent or assaultive behavior on part 
of defendant was not sufficient to remove 
prejudice caused by the improperly admit­
ted evidence, since by its nature, the evi­
dence was likely to affect the jury more in 
their assessment of defendant’s tempera­
ment than to assist them in their factual 
finding of how a gun arrived a t scene of 
shooting.

6. Criminal Law <3=369.3

Trial judge in murder prosecution 
erred in admitting evidence of prior bad 
acts, consisting of evidence that defendant 
broke into apartment of former employee 
and destroyed property, and evidence of 
defendant's verbal threats to kill former 
employee, since even assuming that such 
evidence was relevant for a permissible 
purpose, its prejudicial impact outweighed 
its probative value; moreover, error re­
quired reversal, since it could not be said 
tha t evidence did not appreciably affect 
ju ry’s verdict. Rules of Evid., Rules 403, 
404(b).

Linda R. MacLean, Drathman & Weid- 
ner, Anchorage, for appellant
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Michael S. McLaughlin, Asst. Atty. Gen., 
Anchorage, and Norman C. Gorsuch, Atty. 
Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and 
SINGLETON, JJ.

OPINION 
COATS, Judge.
Adolph Lerchenstein was charged with 

three counts of assault in the third degree 
and one count of murder in the first de­
gree. Following a jury trial, Lerchenstein 
was convicted on all four counts and sen­
tenced to serve four years on one count o f 
assault, three years on each of the other 
two assault counts, and sixty years on the 
murder count, all to run concurrently. Ler­
chenstein appeals his conviction and his 
sentence, raising three points of error. 
First, he contends certain evidence of prior 
bad acts should have been excluded. Sec­
ond, he asserts that the trial court should 
have given his transitional jury instruction 
rather than the trial court’s. Third, he 
appeals his sentence as excessive.

On May 17, 1982, at approximately 1:00 
p.m., Adolph Lerchenstein, owner of Alert 
TV, phoned Custom Coach Auto Body, 
which is located across the street from 
Alert TV. He spoke with Michael Hoff­
man, a co-owner of the auto repair shop. 
Lerchenstein called to inquire about the 
progress of an estimate for repair work on 
his truck which he had left at Custom 
Coach a week earlier. When Hoffman in­
formed Lerchenstein that the estimate was
1. On direct exam ination Michael H o ffm an  gave 

this account o f  the phone conversation:
0 . And tell t ’ s about the conversation.
A. Okay. H e just— he called me up and he 
wanted to know  i f  I had his estimate com p let­
ed, and I explained to him  that I  didn't have it 
done yet, but I was still working on it and fo r  
some reason, he just started getting rea l rude 
and abrupt with me.
Q. What do you mean by that?
A. Well, he just started ranking on m y busi­
ness and asked me i f  I  was running a shoe­
string operation o r  something like that and I 
replied, you know, that I'm  working on  his 
estimate as much as I can and, you know , 
maybe it’d be another day o r  so before I  could 
get it done.

not ready, an argument ensued in which, 
according to Hoffman and not disputed by 
other evidence, Lerchenstein became ex­
tremely angry, and in a rash tone cursed 
Hoffman and made disparaging remarks 
about his business. Hoffman requested 
that Lerchenstein come get his truck.1

Lerchenstein sent an employee across 
the street to Custom Coach to retrieve the 
truck. When th? employee arrived, Hoff­
man told him that a thirty-five dollar stor­
age fee would be charged on the truck. 
Hoffman testified that he decided to charge 
this fee, which he did not customarily col­
lect, because he was angry about Lerchen- 
stein’s comments to him on the phone. The 
employee returned to Alert TV.

A short time later, Lerchenstein crossed 
the street and entered his truck. Michael 
Hof .nan approached the window of the 
truck with a bill and told Lerchenstein that 
he owed the storage fee. At this point, 
Hoffman testified, Lerchenstein "started
acting real erratical  [H]e was inside
the truck and he just started jumping up
and down ”  Hoffman testified he told
Lerchenstein that he was going to call the 
police, and then walked down the side of 
and behind the truck.

At this point the particular events giving 
rise to the charges occurred. Lerchenstein 
drove his truck in reverse (there was a 
large sand pile in front of the truck), strik­
ing Michael Hoffman and dragging him 
beneath the vehicle as Hoffman held on to 
the bumper. Lerchenstein stopped travel-

0 . H ow  did he react to that?
A. He didn't lik e  it. He flew  o ff and said 
something about you assholes o r something 
like that, and then fin a lly  I told him, I says, 
well, Adolph, I says, i f  that's the way you feel 
about it, why don't you just come and get 
you r truck, and , you know , no problem , you 
just go ahead and come over and pick it up 
and, you  know , and go ahead and take it 
somewhere else, matter o f fact, I prefer you 
do that.
Q. And he said?
A. H e ju s t said , w ell, okay, you butt fucker, 
i f  that's the way you want it, and then he 
hung up.
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ling in reverse and apparently began to 
shift to drive. The truck stalled. Around 
this time Don Hoffman, Ron Hoffman, and 
Lance DeSaw ran towards Lerchenstein’s 
truck. Michael Hoffman's brother, Don 
Hoffman, reached the truck on the passen­
ger’s side. Don Hoffman testified that he 
opened the door o f the cab and climbed 
partly onto the front seat of the truck. He 
then noticed a handgun on the seat. Ler­
chenstein picked up the gun and pointed it 
in Don Hoffman’s direction, but did not 
fire. Don Hoffman slid out of the truck. 
At about the same time another Hoffman 
brother, Ron, reached the driver’s side of 
the truck, along with DeSaw, co-owner of 
Custom Coach. Both reached in through 
the window on the driver’s side. Ron Hoff­
man had a cast on his wrist at che time. At 
some point after Don Hoffman slid out of 
the truck, Lerchenstein’s glasses were 
knocked off. Lerchenstein fired twice in 
the direction of Ron Hoffman and DeSaw, 
striking Ron Hoffman in the chest with one 
of the shots and fatally wounding him. 
Then, DeSaw testified, Lerchenstein point­
ed the gun directly at him, at which point 
DeSaw dropped to the ground.

Ron Hoffman ran to a nearby service 
station where he collapsed. Lerchenstein 
went to the same station, where he an­
nounced that he had just been assaulted, 
and made a “ 911" emergency telephone call 
reporting the “ assault." After the phone 
call, one witness testified, Lerchenstein 
walked over to the collapsed Ron Hoffman 
and said, “ lay there and die, you son of a 
bitch." When informed later that Hoffman 
had died, Lerchenstein commented to an 
investigating police officer, " It ’s tough, it 
happened, I don’t regret it"

While it was undisputed that Lerchen­
stein fired the shot which caused Ron Hoff­
man’s death, the state and the appellant 
characterize the preceding chain o f events 
quite differently. Under the defense theo­
ry, Michael Hoffman was struck by the 
truck by mistake, and Ron Hoffman was 
shot (and Don Hoffman and DeSaw as­
saulted) in perceived self-defense. The 
prosecution, rather, characterizes the 
events as an intentional overreaction by an

angered Lerchenstein. There was conflict 
as to whether Lerchenstein knew Michael 
Hoffman was behind the truck. Testimony 
conflicted as to whether the three men 
running toward the truck were yelling, 
"stop, stop" (testimony of Don Hoffman), 
and “ hey, you’re—you’re killing him, you 
know, he’s under the truck" (testimony of 
DeSaw), or “ hold him back, don’t let him 
get out of here”  (testimony of bystander). 
The defense presented testimony that one 
of the men struck Lerchenstein in the head 
before any shots were fired. Finally, 
whether the gun had been carried across 
the street by Lerchenstein that day or had 
been pulled out from under the seat o f the 
truck just prior to the shooting was an 
issue o f considerable disagreement, and an 
issue to which the parties and the court 
attached great significance.

EVIDENCE OF PRIOR BAD ACTS
Prior to trial, the defense moved to ex­

clude evidence concerning a dispute be­
tween Lerchenstein and his former employ­
ee, Henry Buchholz, including Buchholz’ 
testimony that Lerchenstein had destroyed 
property at Buchholz’ home the day before 
the Hoffman shooting, and evidence of 
three telephone conversations. The trial 
judge ruled that all o f this evidence except 
one o f the telephone conversations would 
be admitted.

The state was allowed to introduce evi­
dence that on the day prior to the shooting, 
Lerchenstein damaged a stereo, television, 
and car stereo at Buchholz’ apartment 
while Buchholz was not at home. The ap­
pliances were apparently “ acquired”  from 
Alert TV, and not fully paid for.

Evidence of a telephone conversation be­
tween Lerchenstein and Buchholz’ landlord, 
occurring about 9:00 or 9:30 a.m. on the 
day o f the shooting, was introduced. The 
landlord, Rand Walls, had been phoned by 
Lerchenstein. Walls testified that Ler­
chenstein shouted and cursed during the 
conversation, and that Lerchenstein com­
mented, when discussing Buchholtz, "I 
ought to get a gun and get the SOB."
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Walls said tha t the conversation did not 
involve any aggressive expressions toward 
him personally, and that the conversation 
ended on a friendly note.

Evidence of a phone conversation be­
tween Lerchenstein and Buchholz which 
took place at about noon on the day of the 
slooting was also introduced. Three wit­
nesses testified concerning this conversa­
tion. Buchholz testified that he had 
phoned Lerchenstein who, after hanging up 
on him several times, spoke to Buchholz 
"very irrationally and violently and [used] 
quite abusive language." Buchholz testi­
fied that Lerchenstein told him “he was 
pissed off because he thought I'd lied to 
him and though I’d stolen from him . . .  
and didn’t want to see me again." Buch­
holz’ account of the conversation included 
no mention of a gun or threat. Lerchen­
stein’s employee, Scott Thomas, overheard 
Lerchenstein’s side of the conversation and 
testified that while Lerchenstein’s tone was 
angry, no threats were made, and that Ler­
chenstein told him, “I don’t want anything 
else to do with you, all you’ve been for me 
is wrong, just don’t  come in my store any­
more." Fifteen-year-old David Stone, who 
later witnessed the shooting, was in Alert 
TV at the time of this conversation. His 
uncle, Dan Bishop, testified that Stone, 
upon leaving Alert TV, excitedly told Bish­
op that he had heard somebody talking on 
the phone about killing somebody.

The prosecution was not allowed to intro­
duce evidence of a third phone conversation 
in which Lerchenstein phoned his friend 
Dorothy Joy around midnight on the night 
preceding the shooting. According to the 
prosecution’s proffer, Joy would have testi-

2. Alaska Ru le o f  Evidence 403 provides:
Although relevant, evidence m ay be exc lud­

ed i f  its probative value is outweighed by the 
danger o f u n fa ir prejudice, con fu s ion  o f  the 
issues, o r m isleading the ju ry , o r  by consider­
ations o f undue delay, waste o f  tim e, o r  need­
less presentation o f  cumulative evidence.
In Oksoktaruk, the supreme cou rt he ld  that, 

when evidence o f  p r io r  m isconduct is involved , 
Evidence Ru le 404 (b ) modifies the n o rm a l ba l­
ancing process under Evidence R u le  403  by 
requiring the tria l cou rt to begin w ith the as­
sumption that the evidence shou ld be excluded. 
We recognize that A laska Rule o f  Evidence 404

fled that Lerchenstein told her “he was 
tired of being ripped off by everybody or 
he'd had enough of people screwing him 
over," and that i.e had gotten angry a t  Joy.

Alaska Rule of Evidence 404(b) provides:
(b) Other Crimes, Wrongs, o r Acts. Evi­
dence of other crimes, wrongs, or acts is 
not admissible to prove the character of 
a person in order to show that he acted 
in conformity therewith. I t may, how­
ever, be admissible for other purposes, 
such as proof of motive, opportunity, in­
tent, preparation, plan, knowledge, iden­
tity, or absence of mistake or accident.

[1,2] The exclusionary provision of Evi­
dence Rule 404(b) represents the “presump­
tion in our law that the prejudicial effect of 
introducing a prior crime outweighs what 
probative value may exist with regard to 
propensity. No case by case balancing is 
permitted." Oksoktaruk v. State, 611 P.2d 
521, 524 (Alaska 1980). When, however, a 
prior bad act is relevant to a material fact 
other than propensity, the court may admit 
the evidence if an Evidence Rule 403 bal­
ancing shows the evidence to be more pro­
bative than prejudicial.2 In making this 
balance, the Alaska Supreme Court has 
cautioned that ”[i]f prior crimes were 
found admissible whenever offered to 
prove a fact classified as material to the 
prosecution’s case, ‘the underlying policy of 
protecting the accused against unfair prej­
udice . . .  [would] evaporate through the 
interstices of the classification.’ ” Oksok­
taruk, 611 P.2d at 524, quoting E. Cleary, 
McCormick on Evidence § 190, at 453 (2d 
ed. 1972). The trial court’s inquiry, then, is 
two-fold. First, the court must determine

is based on Federal R u le  o f Evidence 404, and 
lh a l the prevailing view under federa l law is lo  
view Evidence Rule 404 as a ru le o f  inc lusion 
rather than exclusion. Thus, under the federa l 
rules, i f  the evidence o f  other misconduct is 
relevant fo r purposes other than propensity, the 
evidence is presumptively admissible. See, e.g., 
United States v. Long, 574 F.2d 761, 766 (3d 
C ir.1978). A laska Evidence Rule 404, however, 
is a "ru le  o f exclusion o f  evidence and not one 
o f admission." Oksoktaruk, 611 P.2d at 524, 
quoting United State: v, Burkhart, 458 F.2d 201, 
204 (10th C ir.1972); thus the opposite presum p­
tion arises.
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that the evidence sought to be admitted has 
relevance apart from propensity. Second, 
the court must determine that the nonpro­
pensity relevance outweighs the presumed 
highly prejudicial impact of the evidence. 
Freeman v. State, 486 P.2d 967, 977-79 
(Alaska 1971). If  there is no genuine non­
propensity relevance, the balancing step is 
never reached.

The trial court admitted the evidence as 
relevant to the question of whether Ler­
chenstein carried a gun from his store to 
Custom Coach in anticipation of a confron­
tation or pulled it from its customary stor­
age space under the seat.3 This factor 
bears on the issue of Lerchensiein’s intent. 
It is not at all clear, however, how the 
evidence of the Buchholz/Walls incidents is 
relevant to the question of the gun’s trans­
portation unless one indulges in precisely 
the type of inference-making that Evidence 
Rule 404(b) prohibits. The jury would have 
to conclude that since Lerchenstein’s ac­
tions and words showed a willingness to 
take the law into his own hands in his 
dispute with Buchholz, that he was likely to 
have acted that way with respect to Hoff­
man, and that it was consequently more 
likely that he carried the gun to the auto 
shop. This appears to be propensity rele­
vance, if relevance at all. While Lerchen­
stein’s behavior in these incidents may be 
generally probative of his angry and unrea­
sonable state of mind at the time of the 
offense, a proper nonpropensity relevance, 
the relevance is highly attenuated as to the 
question of whether Lerchenstein was actu­
ally armed when he went to reclaim his 
truck. Admission of the evidence cannot 
be supported by this point of relevance.

The state asserts that the testimony in 
question was properly admitted to show 
that Lerchenstein was likely to react vio­
lently and unlawfully in response to those 
he believed were treating him unfairly, re­
gardless of the severity of the threat to 
him. It cites to F rin k  v. State, 597 P.2d 
154 (Alaska 1979) and Adkinson v. State,

3. Nobody saw Lerchenstein take a gun across 
the street with him. At tria l, both prosecution 
and defense introduced circumstantia l evidence

611 P.2d 528 (Alaska), cert, denied, 449 
U.S. 876, 101 S.Ct 219-20, 66 L.Ed.2d 97 
(1980), in support of the admission of the 
evidence.

In Frink, the defendant was convicted of 
killing his former girlfriend’s lover. Along 
with considerable testimony about threats 
directed a t that lover, the prosecution was 
allowed to introduce testimony that two 
years earlier the defendant had fired a gun 
at the same former girlfriend’s then hus­
band. The supreme court held that this 
evidence was properly admitted:

Evidence of prior crimes is generally in­
admissible to show bad character of the 
accused, but is admissible if it is relevant 
to a material fact in the case at trial and 
if its probative value outweighs its preju­
dicial impact. Eubanks v. State, 516 
P.2d 726, 729 (Alaska 1973). McCormick 
on Evidence § 190 at 447-54 (2d ed.
1972). We agree with the state that this 
evidence was relevant to the issue of 
defendant’s motive for allegedly taking 
Hillier's [the victim] life, and also was 
probative of the defendant’s state of 
mind toward Hillier. Robert Check [the 
ex-husband] was a member of the class 
of persons to which Hillier belonged, that 
is, persons with whom Check [the former 
girlfriend] was romantically involved. 
The determination of whether the proba­
tive value of a piece of evidence out­
weighs its prejudicial impact is initially 
committed to the discretion of the trial 
judge, and we review the judge’s eviden­
tiary rulings for abuse of discretion___
We find no abuse in admission of evi­
dence relating to the [shooting] incident. 

597 P.2d at 169-70 (citations and footnote 
omitted).

In Adkinson, the defendant, charged 
with manslaughter in the shooting of a 
trespasser on his property, admitted the 
shooting but claimed it had been accidental 
asserting that he would never point a gun 
a t another person and had never done so. 
611 P.2d at 531. The supreme court held

suggesting that he did o r  did not take a gun with 
him.
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that evidence of two separate incidents 
when Adkinson had pointed a gun at sus­
pected trespassers on his land was properly 
admitted. The court in Adkinson found 
that Evidence Rule 404(b) did not bar the 
admission of this evidence because it was 
relevant to show a lack of accident or inad­
vertence. In doing so, it distinguished Ok­
soktaruk v. State, 611 P.2d 521 (Alaska 
1980), a companion case. Adkinson, 611 
P. 2d at 532.

In Oksoktaruk, the defendant was ar­
rested at 2:30 a.m. inside a photo lab. He 
allegedly told police he had entered to es­
cape the cold. At his trial for burglary, the 
state was permitted to introduce evidence 
o f a prior burglary committed by Oksokta­
ruk. Oksoktaruk, 611 P.2d at 523. The 
supreme court reversed Oksoktaruk’s con­
viction, finding that:

The nexus between Oksoktaruk’s bur­
glary of the fur store and his alleged 
burglary of the photo lab two years later 
does not meet the standard of relevance 
we have previously demanded. The only 
characteristic shared by the proven and 
alleged crimes is that both involve an 
intent to steal. The inference to be 
drawn by the jury, therefore, was simply 
that since Oksoktaruk once before in­
tended to steal, he was capable of formu­
lating the intent to steal from Kelly’s 
i noto Lab; the forbidden "guilt by pro­
pensity”  could be stated no differently. 

Id. at 525.
In Adkinson, Oksoktaruk is distin­

guished by the fact that “ Adkinson’s prior 
acts are ‘so related to the crime charged in 
point of time or circumstances that evi­
dence thereof is significantly useful in 
showing the defendant’s intent in connec­
tion with the crime charged.’ ”  Adkinson, 
611 P.2d at 532, quoting Oksoktaruk, 611 
P.2d at 521, quoting 1 C. Torcia, Whar­
ton's Criminal Evidence § 245, at 556 
(13th ed. 1972). See also Kugzruk v. 
State, 436 P.2d 962, 96&-67 (Alaska 1968) 
(witness’s testimony identifying defendant 
as person she had seen fumbling to open 
door of apartment which she knew was not 
his, admissible in case where that defend­

ant is accused of illegally entering a differ­
ent apartment of the same building on the 
same night).

The state contends that the victims in 
this case and Buchholz, the target of Ler- 
chenstein's earlier anger, were within "the 
same class of people . . . ,  a class created by 
Lerchenstein and composed of those who 
he thought were out to ‘screw him over’ or 
‘rip him o ff.’ ’ ’ The trial court also found 
the victims and Buchholz to be of the same 
"class of persons,’ ’ like the trespassers in 
Adkinson.

This stretches Frink and Adkinson too 
far. In those cases, the class was narrowiy 
defined, and the prior actions more closely 
akin to the alleged actions at issue. To 
expand upon those cases, by finding prior 
acts of the nature testified to in this case 
outside of the exclusion of Evidence Rule 
404(b), increases the danger that the rule 
will “ evaporate through the interstices." 
Oksoktaruk v. State, 611 P.2d at 524.

The state also argues, however, that the 
evidence admitted is relevant to Lerchen- 
stein's state of mind at the time of the 
offense. It wrs properly admitted, the 
state contends, v> show Lerchenstein’s ex­
plosive, overreact:ve mood immediately pri­
or to the shooting. As such it helped “set 
the stage”  for the shooting incident. See 
Dulier v. State, 511 P.2d 1058, 1061 (Alas­
ka 1973); McKee v. State, 488 P.2d 1039, 
1041 (Alaska 1971).

From the outset o f the trial, the primary 
issue in this case was whether Lerchen­
stein was acting in self-defense when he 
shot Ron Hoffman. In order to establish 
that Lerchenstein did not act in self-de­
fense, the state was entitled to rely on 
evidence indicating that, at the time of the 
shooting, he was angry, emotionally agitat­
ed, and extremely combative—in other 
words, that he was not acting reasonably. 
All of the challenged evidence concerning 
Lerchenstein’s dealings with Buchholz was 
at least marginally probative of Lerchen­
stein’s state of mind at the time of the 
offense. Since this evidence had specific 
relevance beyond its mere tendency to es­
tablish a propensity toward violence, its
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admission was not categorically precluded 
by Evidence Rule 404(b).

[3] Even if deemed relevant for a per­
missible purpose under Evidence Rule 
404(b), however, the evidence should only 
have been introduced if its probative value 
outweighed its prejudicial impact to such 
an extent that the presumption favoring 
exclusion was overcome.4 In evaluating 
the probative value of the evidence, this 
court may consider whether there was suf­
ficient other evidence introduced for the 
same purpose. See Fields v. State, 629 
P.2d 46, 48-52 (Alaska 1981); Frink v. 
State, 597 P.2d at 170-71.

The undisputed evidence presented at 
Lerchenstein’s trial showed that he was of 
an angry, verbally aggressive state of mind 
during the hour preceding the shooting.5 
The probative value of the prior acts testi­
mony as to state of mind is, then, to some 
extent cumulative. On the prejudice side 
of the balance stands the whole rationale 
fo r excluding prior bad acts generally: “ it 
is all too likely that a determinative infer­
ence of present guilt will be drawn from 
the fact of the prior act, thus diluting the 
requirement that present guilt be proved 
beyond a reasonable doubt.”  Oksoktaruk, 
611 P.2d at 524. “Tenuous or marginal 
probative value of prior crimes evidence 
must never be a llov . d to serve as an ex­
cuse for implanting prejudice in the minds 
o f the jury." Freeman v. State, 486 P.2d 
at 979.

The incidents testified to varied in their 
probative value and their prejudicial im­
pact The unauthorized entry of Buchholz’ 
apartment and destruction of his property 
on the day prior to the shooting was only 
marginally relevant to Lerchenstein’s state 
o f mind at the time of the shooting. It was 
also the most prejudicial information intro­
duced. Testimony concerning this incident 
should have been excluded. Similarly, evi­
dence of Lerchenstein’s verbal threats to 
kill Buchholz, although occurring closer in 
time to the shooting, was only marginally
4 . See supra note 2 . See also Oksoktaruk v.
State, 611 P-2d at 524; Freeman v. State, 486
PSLd at 979.

relevant to the reasonableness of Lerchen­
stein’s later conduct toward the Hoffman 
brothers and DeSaw. Express reference to 
these threats was unnecessary to establish 
that Lerchenstein's dealings with Buchholz 
had placed him in a hostile and combative 
frame of mind. There was no evidence of 
any similar threats in connection with the 
dispute that led to Lerchenstein’s convic­
tion. Evidence of Lerchenstein's verbal 
threats toward Buchholz was, however, po­
tentially highly prejudicial. This evidence 
literally invited the jury to conclude that 
Lerchenstein had a propensity toward vio­
lence, was dangerous, and therefore de­
served to be convicted even if the proof in 
this case tended to support his claim of 
self-defense.

[4 ,5 ] The trial court did instruct the 
jury to consider testimony of the telephone 
conversations regarding Buchholz on the 
morning of the shooting "only as it relates 
to whether or not Mr. Lerchenstein carried 
a gun across the street from his store to 
Custom Coach Auto Body when he went to 
pick up his truck" and not “ as evidence of a 
propensity for threatening, violent, or as­
saultive behavior on the part of Mr. Ler­
chenstein." A limiting curative instruction 
is generally presumed to be effective and 
to cure error, Roth v. State, 626 P.2d 583, 
585 (Alaska App.1981). However, we do 
not believe the instruction given here was 
sufficient to remove the prejudice present­
ed by the improperly admitted evidence. 
By its nature, the evidence was likely to 
affect the jury more in their assessment of 
Lerchenstein’s temperament than to assist 
them in their factual finding of how the 
gun arrived at the scene o f the shooting. 
Further, the instruction did not refer to 
perhaps the most prejudicial of the prior 
acts evidence, the fact that Lerchenstein 
broke into Buchholz’ residence and dam­
aged property in the residence the day pri­
or to the shooting.

While the evidence against Lerchenstein 
was strong, this case turned on the jury's
5. See, eg., supra note 1.
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acceptance of the prosecution’s view that 
the actions were intentional rather than a 
combination of mistake and a reasonable 
self-defense response. The prejudicial im­
pact of the evidence in question goes direct­
ly to that point. Despite the limiting in­
struction given by the court, “ [w]e cannot 
fairly say that the . . .  evidence did not 
appreciably affect the jury’s verdict 
against appellants.” Love v. State, 457 
P.2d 622, 632 (Alaska 1969).

[6 ] We find that Lerchenstein is enti­
tled to a reversal of his conviction because 
of the erroneous admission of evidence. I f  
this case is retried, evidence that Lerchen­
stein broke into Buchholz’ apartment and 
destroyed property, and evidence of Ler­
chenstein’s verbal threats to kill Buchholz, 
should be excluded. We conclude that the 
trial judge did not abuse his discretion in 
admitting other evidence concerning Ler­
chenstein’s angry and combative behavior 
immediately prior to the shooting incident.
Of course, if the case is retried, the trial 
judge should again weigh this latter evi­
dence and admit it only if its relevance to 
Lerchenstein’s state of mind at the time of 
the charged incident outweighs the danger 
of prejudice. Factors which the trial judge 
should consider include the proximity in 
time to the charged incident o f conversa-
6. See, eg., Dresnek v. State File No. A -19 , and Staael v. State, F ile  No. A-78.

tions or incidents testified to, the amount 
o f cumulative evidence, and the likelihood 
that the jury will use the evidence for the 
proper purpose, i.e., to evaluate the defend­
ant’s mood at the time of the charged inci­
dent.

PROPOSED JURY INSTRUCTION
Since we have decided that this case 

must be reversed, it is not necessary for us 
to reach Lerchenstein’s argument that his 
proposed instruction on jury consideration 
o f lesser-included offenses should have 
been accepted by the trial court.

This issue is before us in several other 
cases.6 I f  Lerchenstein is retried, we ex­
pect that our decision in some of those 
cases will be available to give guidance to 
the trial court.

We also do not reach the issue o f wheth­
er the sentence imposed was excessive.

REVERSED and REMANDED.

chenstein 
-he ju ry ’s
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OPINION 
PER CURIAM.
The opinion o f the court of appeals, Ler­

chenstein v. State, 697 P.2d 312 (Alaska 
App.1985), is affirmed for the reasons ex­
pressed therein.
1. The statement o f  facts in  this op in ion  is taken 

substantia lly from  the cou rt o f appeals' opinion .
2 . On direct exam ination M ichael H o ffm an  gave 

this account o f  the phone conversation:
Q. And te ll us about the conversation.
A. Okav. H e just— h.* ca lled me up and he 
wanted to know  11 Sis estimate complet­
ed, and I  explained to nim  that I  didn't have it 
done yet, but I  was s t i ll w ork ing  on it and fo r  
some reason , he just started getting rea l rude 
and abrupt with me.
Q. W hat d o  you m ean by that?
A. W e ll, he just started ra n t in s  on m y busi­
ness and asked me i f  I  was running a shoe­
string  operation o r  something like that and I 
rep lied , y ou  know , that Fm  working on  his 
estimate as much as I  can and, you -know ,

RABINOWITZ, Chief Justice, with whom 
BIJRKE, Justice, joins, dissenting.

Adolph Lerchenstein was charged with 
three counts of assault in the third degree 
and one count of murder in the first de­
gree. Following a jury trial, Lerchenstein 
was convicted on all four counts and sen­
tenced to serve four years on one count of 
assault, three years on each of the other 
two assault counts, and sixty years on the 
murder count, all to run concurrently. The 
court of appeals reversed his convictions on 
the ground that certain evidence of prior 
bad acts should have been excluded. Ler­
chenstein v. State, 697 P.2d 312 (Alaska 
App.1985). I would reverse the court of 
appeals and affirm the four convictions. 
FACTS

On May 17, 1982, at approximately 1:00 
p.m., Adolph Lerchenstein, owner of Alert 
TV, phoned Custom Coach Auto Body, 
which was located across the street from 
Alert TV.* He spoke with Michael Hoff­
man, a co-owner o f the auto repair shop. 
Lerchenstein called to inquire about the 
progress o f an estimate for repair work on 
his truck which he had left at Custom 
Coach a week earlier. When Hoffman in­
formed Lerchenstein that the estimate was 
not ready, an argument ensued in which, 
according to Hoffman and not disputed by 
other evidence, Lerchenstein became ex­
tremely angry, and in a rash tone cursed 
Hoffman and made disparaging remarks 
about his business. Hoffman requested 
that Lerchenstein come get his truck.1

maybe it'd be another day o r so be fo re  I  could 
get it done.
Q. H ow  did he react to  that?
A. H e didn't like  i t  H e flew  o f f  and said 
something about you assholes o r  something 
like th a t and then fin a lly  I  to ld  him , I  says, 
well, Adolph, I  says, i f  that's the way you feel 
about i t  why don't you  just come and get 
you r truck, and, you know , no p rob lem , you 
just go ahead and come over and pick it up 
and, you know , and go ahead and take It 
somewhere e lse , matter o f  fact, I  p re fe r you 
do th a t
Q. And he said?
A. H e just said well, okay , you butt fucker, If 
that's the way you want it, and then he hung 
up. (697  P.2d at 313 n. 1]
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Lerchenstein sent an employee across 
the street to Custom Coach to retrieve the 
truck. When the employee arrived, Hoff­
man told him that a thirty-five dollar stor­
age fee would be charged on the truck. 
Hoffman testified that he decided to charge 
this fee, which he did not customarily col­
lect, because he was angry about Lerchen­
stein's comments to him on the phone. The 
employee returned to Alert TV.

A short time later, Lerchenstein crossed 
the street and entered his truck. Michael 
Hoffman approached the window of the 
truck with a bill and told Lerchenstein that 
he owed the storage fee. At this point, 
Hoffman testified, Lerchenstein "started
acting real erratical  [H]e was inside
the truck and he just started jumping up
and down ”  Hoffman testified he told
Lerchenstein that he was going to call the 
police, and then walked down the side of 
and behind the truck.

At this point the particular events giving 
rise to the charges occurred. Lerchenstein 
drove his truck in reverse (there was a 
large sand pile in front of the truck), strik­
ing Michael Hoffman and dragging him 
beneath the vehicle as Hoffman held on to 
the bumper. Lerchenstein stopped travel­
ling in reverse and apparently began to 
shift to drive. The truck stalled. Around 
this time Don Hoffman, Ron Hoffman, and 
Lance DeSaw ran towards Lerchenstein’s 
truck. Michael Hoffman’s brother, Don 
Hoffman, reached the truck on the passen­
ger’s side. Don Hoffman testified that he 
opened the door o f the cab and climbed 
partly onto the front seat of the truck. He 
then noticed a handgun on the seat. Ler­
chenstein picked up the gun and pointed it 
in Don Hoffman’s direction, but did not 
fire. Don Hoffman slid out o f the truck. 
At about the same time another Hoffman 
brother, Ron, reached the driver's side of 
the truck, along with DeSaw, co-owner of 
Custom Coach. Both reached in through 
the window on the driver’s side. Ron Hoff­
man had a cast on his wrist at the time. At 
some point after Don Hoffman slid out of 
the truck, Lerchenstein’s glasses were 
knocked off. Lerchenstein fired twice in 
the direction o f Ron Hoffman and DeSaw,

striking Ron Hoffman in the chest with one 
of the shots and fatally wounding him. 
Then, DeSaw testified, Lerchenstein point­
ed the gun directly at him, at which point 
DeSaw dropped to the ground.

Ron Hoffman ran to a nearby service 
station where he collapsed. Lerchenstein 
went to the same station, where he an­
nounced that he had just been assaulted, 
and made a "911" emergency telephone call 
reporting the "assault.”  AJFter the phone 
call, one witness testified, Lerchenstein 
walked over to the collapsed Ron Hoffman 
and said, "lay there and die, you son of a 
bitch.”  When informed later that Hoffman 
had died, Lerchenstein commented to an 
investigating police officer, " It ’s tough, it 
happened, I don’t regret i t ”

While it was undisputed that Lerchen­
stein fired the shot that caused Ron Hoff­
man’s death, at trial the state and the 
defendant characterized the preceding 
chain o f events differently. Under the de­
fense theory, Lerchenstein struck Michael 
Hoffman with the truck by mistake and 
shot Ron Hoffman (and assaulted Don 
Hoffman and DeSaw) in perceived self-de­
fense. The state characterized the events 
as an intentional action by an angered Ler­
chenstein. There was conflicting evidence 
as to whether Lerchenstein knew Michael 
Hoffman was behind the truck. Testimony 
also conflicted as to whether the three men 

_  running toward the truck were yelling, 
“ stop, stop” (testimony of Don Hoffman), 
and “ hey, you’re—you're killing him, you 
know, he’s under the truck” (testimony of 
DeSaw), or “ hold him back, don’t let him 
get out of here" (testimony o f bystander). 
The defense presented testimony that one 
of the men struck Lerchenstein in the head 
before any shots were fired. F’inally, 
whether the gun had been carried across 
the street by Lerchenstein that day or had 
been pulled out from under the seat o f the 
truck just prior to the shooting was an 
issue of fact about which there was consid­
erable disagreement 
EVIDENCE OP PRIOR BAD ACTS

To rebut Lerchenstein's claim of self-de­
fense, the prosecution 30ught to introduce
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evidence that Lerchenstein was in an irra­
tional, violently angry mood the morning of 
the shooting and that he was particularly 
prone to lash out at those whom he per­
ceived to be "ripping him off.”  The state’s 
offer of proof consisted o f the testimony of 
Henry Buchholz, Lerchenstein’s former em­
ployee; Rand Walls, Buchholz’s landlord; 
and Dorothy Joy, Lerchenstein’s business 
neighbor. Each o f these witnesses had had 
a confrontation with Lerchenstein in the 
twelve hours preceding the shooting, and 
each characterized Lerchenstein’s conduct 
as irrational and upset.

Lerchenstein’s confrontation with Buch­
holz ended only one hour before the shoot­
ing. The day before the shooting Lerchen­
stein had gone to Buchholz’s apartment 
when he was not there and had damaged 
his television, a stereo system, as well as a 
tape player in Buchholz’s car. Buchholz 
apparently had acquired these items from 
Alert TV but had not fully paid for them. 
The morning of the shooting, Buchholz 
called Lerchenstein. Buchholz testified 
that Lerchenstein, after hanging up on 
Buchholz several times, spoke to him “ very 
irrationally and violently and [used] quite 
abusive language.”  Buchholz testified that 
Lerchenstein told him "he was pissed o ff 
because he thought I'd lied to him and 
thought I'd stolen from him . . .  and didn’t 
want to see me again.”  Buchholz’s ac­
count of the conversation included no men­
tion of a gun or threat. Lerchenstein’s 
employee, Scott Thomas, overheard Ler­
chenstein’s side o f the conversation and 
testified that while Lerchenstein’s tone was 
angry, no threats were made. He further 
testified that Lerchenstein told Buchholz, 
“ I don’t want anything else to do with you, 
all you’ve been fo r me is wrong, just don’t 
come in my store anymore.”  Fifteen-year- 
old David Stone, who later witnessed the 
shooting, was in Alert TV at the time o f 
this conversation. His uncle, Dan Bishop,
3. The superior cou rt did not a llow  the Stale to 

introduce evidence o f  a th ird  conversation that 
occurred when Lerchenstein telephoned h is 
friend Dorothy Joy  at about m idnight the night 
before the shooting. According to the prosecu­
tion's proffer, Joy  wou ld have testified that L e r­
chenstein told he r "he was tired  o f being ripped

testified that Stone, upon leaving Alert TV, 
excitedly told Bishop that he had heard 
somebody talking on the phone about kill­
ing somebody.

At trial the state also introduced evi­
dence of a telephone conversation between 
Lerchenstein and Buchholz’s landlord, 
Rand Walls. Lerchenstein phoned Walls at 
about 9:00 or 9:30 a.m. on the day of the 
shooting. Walls testified that Lerchenstein 
shouted and cursed during the conversa­
tion, and that Lerchenstein commented 
about Buchholz, “ I ought to get a gun and 
get the SOB.” Walls said that the conver­
sation did not involve any aggressive ex­
pressions toward him personally, and that 
the conversation ended on a friendly note.*

The state argued that the evidence of 
Lerchenstein’s angry, violent reactions to 
those he believed were taking advantage of 
him explained his violent, irrational reac­
tion when he learned that Michael Hoffman 
was charging him a $35 storage fee for an 
uncompleted estimate. In the state’s view 
this evidence was relevant to the issue of 
whether Lerchenstein had taken the pistol 
to the body shop expecting a confrontation 
as well as relevant to the issue of whether 
Lerchenstein honestly and reasonably be­
lieved that deadly force was necessary to 
save himself from death or serious physical 
injury.

Lerchenstein's position was that the evi­
dence was inadmissible because it was not 
offered for a permissible purpose. The 
defense further contended that Lerchen­
stein had had a "cooling down period” be­
tween his last conversation with Buchholz 
at noon and his telephone conversation 
with Michael Hoffman concerning the 
truck at 1:30 p.m.

The superior court ruled that the evi­
dence of Lerchenstein’s conversations with 
Buchholz and Walls was admissible, but

o f f  by everybody o r he'd had enough o f  people 
screw ing him  over," and that he had gotten 
ang ry at Joy . She would have also testified that 
Lerchenstein ’s anger upset her so much that she 
d id  not go to her business the day o f the shoot­
ing because she feared seeing him.
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that the evidence o f Lerehenotein’s conver­
sation with Joy should be excluded. The 
superior court also admitted testimony that 
Lerchenstein had damaged property in 
Buchholz’ apartment. On appeal, the court 
of appeals reversed Lerchenstein's convic­
tions, holding that the evidence of prior bad 
acts, although relevant to Lerchenstein’s 
state of mind, was inadmissible since its 
probative value did not outweigh its preju­
dicial impact 697 P.2d at 317-19.

Alaska Rule of Evidence 404(b) states: 
Other Crimes, Wrongs, o r Acts. Evi­

dence of other crimes, wronfs. or acts is 
not admissible to prove the character of 
a person in order to show that he acted 
in conformity therewith. I t  may, how­
ever, be admissible for other purposes, 
such as proof of motive, opportunity, in­
tent, preparation, plan, knowledge, iden­
tity, or absence o f mistake or accident
The determination of whether prior bad 

acts evidence is admissible involves a two 
step analysis. First, the court must deter­
mine whether the evidence sought to be 
admitted has relevance apart from propen­
sity under Evidence Rule 404(b); second, it 
must determine that the probative value of 
the evidence outweighs its prejudicial im­
pact under Evidence Rule 403.4 Fields v. 
State, 629 P.2d 46, 49 (Alaska 1981).

Although at trial the state never clearly 
articulated the purpose for which it offered 
the questioned evidence, in essence the of­
fer was to establish Lerchenstein's motive 
in shooting Ron Hoffman and in pointing 
the gun at Don Hoffman and Lance De­
Saw. The state sought to introduce this
4. Alaska R Jiv id . 403 provides:

Although relevant, evidence may be exclud­
ed i f  its probative va lue is outweighed by the 
danger oif un fa ir prejudice, con fusion  o f  the 
issues, o r m isleading the ju ry , o r  by consider­
ations o f undue delay, waste o f  time, o r  need­
less presentation o f  cum u lative evidence.

3. In  making the o ffe r  o f  p roo f, the prosecutor 
stated:

It's a heck o f  a lo t d iffe ren t case i f  a gun 
happens to be underneath and  he grabs fo r  it 
in self-defense as th ree peop le are com ing at 
him versus walking across the street, being in 
a bad mood, consciously tak ing  a gun.

evidence to demonstrate Lerchenstein’s in­
tense personal hostility toward those he 
perceived were taking advantage of him. 
See 2 J. Weinstein & M. Berger, Wein­
stein's Evidence § 404[14], at 404-108, 109 
(1985). (Evidence of other crimes has been 
admitted to show the likelihood of defend­
ant having committed the charged crime 
because he was filled with hostility. ) 5

The state argued that the prior bad acts 
were relevant to whether Lerchenstein had 
the gun with him when he crossed the 
street to go to the body shop and to Ler­
chenstein's state of mind at the time of the 
shooting. [697 P.2d at 316, 317] The supe­
rior court focused on the first issue, but 
both issues essentially are factors in deter­
mining Lerchenstein’s motive.6 Motive 
was fiercely disputed, and was material to 
the case because Lerchenstein claimed that 
he acted in self-defense.7

Since the evidence offered was relevant 
to Lerchenstein's motive in connection with 
the shooting and the assaults, the question 
then becomes whether its probative value 
outweighs its prejudicial impact under Rule 
403. Admission of evidence of prior bad 
acts is by its nature highly prejudicial and 
the outcome must be subject to careful 
scrutiny. Coleman v. State, 621 P.2d 869, 
874 (Aiaska 1980), cert, denied, 454 U.S. 
1090, 102 S.Ct 653, 70 L.Ed.2d 628 (1981). 
In Lerchenstein, the court of appeals ana­
lyzed the probity versus prejudice balance 
in a Rule 404(b) context as follows:

In Oksoktaruk, the supreme court 
held that, when evidence of prior miscon­
duct is involved, Evidence Rule 404(b) 
modifies the normal balancing process

6. Intent was not a m ateria l issue, since Lerchen­
stein did not contend that the shooting was 
accidental.

7. In  Wakaksan v. United States, 367 F.2d 639 
(8th C ir. 1966), cert denied, 386 \JS. 994, 87 S .C t 
1312, 18 L.Ed.2d 341 (1967 ), a p r io r conviction 
o f assault and battery against decedent was ad­
mitted where defendant claimed self-defense 
against charges o f  vo lun ta ry manslaughter. 
The court stated: "By arguing se lf defense the 
appellant's possible motives and mental attitude 
toward the victim  become especially im por­
tant." id. at 645-46 .
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under Evidence Rule 403 by requiring 
the trial court to begin with the assump­
tion that the evidence should be exclud­
ed.

697 P.2d at 315 n. 2.
Later in the opinion, the court of appeals 

elaborated:
Even if deemed relevant for a permis­

sible purpose under Evidence Rule 
404(b), however, the evidence should only 
have been introduced if its probative val­
ue outweighed its prejudicial impact to 
such an extent that the presumption fa­
voring exclusion was overcome.

697 P.2d at 318.
The presumption against admissibility 

explained in Oksoktaruk v. State, 611 P.2d 
521, 524 (Alaska 1980), is applicable to the 
first step of the Rule 404(b) analysis 
(whether the evidence has any relevance 
apart from propensity), not to the second 
(whether probative value outweighs its 
prejudicial impact), as the court of appeals 
stated above. In Oksoktaruk, we noted: 

[Ejven though a prior crime may show a 
propensity on the part of a defendant to 
commit crimes, which in turn is relevant 
to the question of present guilt, it is a 
presumption in our law that the preju­
dicial effect o f introducing a prior crime 
outweighs what probative value may ex­
ist with regard to propensity. No case 
by case balancing is permitted; a prior 
crime may not be admitted to show pro­
pensity.

611 P.2d at 524 (emphasis added).
In my view Oksoktaruk stands for the 

proposition that there is an irrebuttable 
presumption that the prejudicial effect out­
weighs the probative value of evidence of­
fered to show propensity. It was not in­
tended that this presumption affect the sec­
8. I  a lso disagree with the court o f  appeals' im ­

plication that the fact that A laska R-Evid. 404 is 
a "ru le o f exclusion" is a ground fo r  a modified 
balancing process. Lerchenstein, 697 P.2d at 
315 n. 2. Whether the courts o f  a particu lar 
jurisdiction consider the ru le  to be one o f inc lu ­
sion o r  exclusion again bears on the first step o f 
the Ru le 404 (b ) analysis, not the second.

In  federal practice, R u le  404 (b ) is an “ inclu- 
sionary" ru le, which admits a ll evidence o f  oth-

ond step of the Rule 404(b) analysis, the 
Rule 403 balancing of prejudicial impact 
and probative value of prior bad acts evi­
dence introduced to prove a material fact 
other than propensity.8

I now turn to whether the superior court 
erred in determining that the probative val­
ue of the prior bad acts evidence out­
weighed its prejudicial impact. This court 
will reverse the trial court’s resolution of 
this issue only upon a showing of a clear 
abuse of discretion. Ladd v. State, 568 
P.2d 9S0, 968 (Alaska 1977), cert, denied, 
435 U.S. 928, 98 S.Ct. 1498, 55 L.Ed.2d 524 
(1978); Newsom v. State, 533 P.2d 904, 908 
(Alaska 1975). In the case at bar I would 
hold that the superior court did not abuse 
its discretion in admitting the prior bad 
acts evidence which was relevant to Ler- 
cbenstein’s motive in pointing his gun at 
the body shop employees and in shooting 
Ron Hoffman.

Lerchenstein’s motive was a material is­
sue, and the state had substantial need for 
the prior bad acts evidence. Need is an 
important consideration, because it is the 
incremental probity of the evidence that 
must be balanced against its potential for 
undue prejudice. United States v. Beec- 
hum, 582 F.2d 898, 914 (5th Cir.1978), cert 
denied, 440 U.S. 920, 99 S.Ct. 1244, 59 
L.Ed.2d 472 (1979). Therefore, if the 
government has a strong case on the dis­
puted issue, the evidence o f a prior bad act 
may add little and consequently will be 
excluded more readily. Id.

Here the state needed to demonstrate 
Lerchenstei a’s intense hostility toward peo­
ple he perceived as "ripping him o f f ’ in 
order to rebut his claim of self-defense. 
There was very little evidence to support 
the state's position other than the testimo-

e r  crim es relevant to an issue in tria l, except 
that which tends to prove on ly  c rim ina l disposi­
tion . 2 J. Weinstein i t  M . Berger, supra 
§ 404 (08 ], at 404 -54 , 55. U nder the "exclusion­
a ry " ru le  prevailing in most o the r jurisd ictions, 
a l l other crim es evidence is excluded unless it is 
re levant to  specified facts and propositions, 
such as identity, motive, com m on scheme o r  
p lan , and know ledge. Id.



b) analysis, the 
ejudicial impact 
or bad acts evi- 
a material fact

e superior court 
oe probative val- 
s evidence out- 
act This court 
:'s resolution of 
wing o f a clear 
d v. State, 568 
7), cert, denied,
, 55 L.Ed.2d 524 
•33 P.2d 904, 908 
i at bar I would 
rt did not abuse 
' the prior bad 
relevant to Ler- 
.ting his gun at 
and in shooting

as a material is- 
stantial need for 
ce. Need is an 
•ecause it is the 
ie evidence that 
its potential for 
States v. Beec- 

ch Cir. 1978), cert 
I S.Ct. 1244, 59 
lerefore, if the 
case on the dis- 

>{ a prior bad act 
equently will be 
I

to demonstrate 
utility toward peo- 
ping him o f f ’ in 
. of self-defense, 
dence to support 
than the testimo-

ssue in  tria l, except 
n ly c rim ina l disposi- 

M . Berger, supra 
!nder the “ exclusion- 
t o ther ju risd ictions, 
excluded unless it is 

s and propositions, 
com m on scheme o r

S T A T E  v. L E R C H E N S T E I N

CIU M  734 r Jd 54* (Alulu 1986)
Alaska 5 5 1

ny about Lerchenstein’s actions in Buch­
holz1 apartment and about the content of 
the questioned telephone conversations 
which took place on the same day as the 
shooting. The state did produce indepen­
dent evidence suggesting that Lerchenstein 
carried the gun across the street, which 
contradicted his testimony and also tended 
to rebut his claim o f self-defense. Without 
the questioned evidence however, this evi­
dence did not establish Lerchenstein’s mo­
tive. I therefore conclude that the prior 
bad acts evidence was highly probative of a 
materia] issue in the case.

Adkinson v. State, 611 P.2d 528 (Alaska 
1980), lends support for this conclusion. 
Adkinson was convicted of manslaughter 
after a confrontation with trespassers on 
his land. The deceased’s two companions 
testified that Adkinson was upset as he 
approached them, that Adkinson was bellig­
erent, and that Adkinson pointed his gun 
directly at the deceased moments before it 
discharged. Adkinson testified that the 
weapon was pointed "to the side o f ’ the 
deceased and that the deceased was in an 
agitated state and attempted to grab the 
weapon from Adkinson’s hands, thereby 
pulling it towards himself when it dis­
charged. On rebuttal, the prosecution of­
fered the testimony of two witnesses who 
described two separate incidents when Ad­
kinson pointed a gun at suspected trespass­
ers on his land.

Adkinson argued on appeal to this court 
that the admission of evidence of purported 
prior similar acts toward trespassers was 
error because it was character evidence 
prohibited by Evidence Rule 404(b). Adkin­
son contended that the introduction of the 
evidence was for the purpose of portraying 
him as a person with a predisposition to 
commit that sort of crime. In upholding 
the admission of the evidence this court 
stated:

However, it is equally well-established 
that where the evidence of prior crimes 
or acts is relevant to a material fact in 
the case at trial, it does not fall within 
the prohibition. This court has admitted 
evidence of other crimes, wrongs, or acts

AkiU Rif. 728-731 P.2d—3

where it has been offered to prove mo­
tive, intent, identity or has "set the 
stage" for the crime being tried.

The trial judge ruled that this evidence 
regarding prior confrontations between 
Adkinson and trespassers was relevant 
to show that Adkinson’s pointing of his 
shotgun at Butts was not accidental or 
inadvertent. We agree with this deter­
mination. Here, unlike the situation 
presented in Oksoktaruk v. State, 611 
P.2d 521 (Alaska 1980) and Eubanks v. 
State, 516 P.2d 726, 729 (Alaska 1973), 
Adkinson’s prior acts are "so related to 
the crime charged in point of time or 
circumstances that evidence thereof is 
significantly useful in showing the de­
fendant’s intent in connection with the 
crime charged.”  However, this does not 
end the inquiry. As we stated in Eu­
banks v. State, 516 P.2d 726, 729 (Alaska
1973), “ [e]ven when such evidence is rele­
vant, the probative value must outweigh 
its prejudicial impact." This is a ques­
tion which is left to the trial court’s 
discretion, and reversal is required only 
where it is found that the trial court has 
abused that discretion.

It cannot be denied that the testimony 
by Banks and Blessington was highly 
damaging to the defense. The evidence 
was probative of a material fact in this 
case, ie., whether Adkinson intentionally 
pointed his gun at Butts. The testimony 
itself was clear and convincing. It ren­
dered Adkinson’s version of the incident 
much less believable in a case which 
largely turned upon his credibility and 
that of the other witnesses. While there 
is always a danger of jury misuse of this 
sort of evidence, in this case the evidence 
was not of the type to arouse the jury to 
“ overmastering hostility.”  We cannot 
find that the trial court abused its discre­
tion in admitting the evidence.

611 P.2d at 531, 532.
Prior bad acts evidence is always preju­

dicial. The risk of prejudice increases 
where the previous offense is similar to the 
offense for which the accused is presently
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on trial. See United, States v. Lavelle, 751
F.2d 1266, 1278 (D.C.Cir.) cert denied, —
U.S. --- , 106 S.Ct 62, 88 L.Ed.2d 51
(1985). The evidence of prior bad acts in 
this case is not totally dissimilar to the 
charged offense, but its similarity is not 
such that its prejudicial impact outweighs 
its probative value. The evidence indicated 
that Lerchenstein was so angered at Buch­
holz for failing to fully pay for the appli­
ances from his store that he went to Buch­
holz’s apartment and damaged them. 
While this evidence is prejudicial in its sug­
gestion that Lerchenstein is a violent per­
son, the implication is weakened by the 
vast difference between the act of damag­
ing a stereo and the act of shooting a 
person. Lerchenstein’s behavior during 
the two telephone conversations is less 
prejudicial because it consisted only of 
words, not acts. Buchholz testified that 
Lerchenstein spoke to him "very irrational­
ly and violently and [used] quite abusive 
language,” and that he said "he was pissed 
off because he thought I ’d lied to him and 
thought I'd stolen from him . . .  and didn't 
want to see me again.’ ’ Walls testified 
that Lerchenstein commented, when dis­
cussing Buchholz, “ I ought to get a gun 
and get the SOB.” The prejudicial impact 
of this statement is also lessened by the 
fact that it was an angry threat, not an act 
All this evidence was prejudicial to Ler­
chenstein, but not so prejudicial as to out­
weigh its value in proving his irrational, 
enraged state of mind when confronted 
with the perception that someone was seek­
ing to take advantage of him. Therefore, I 
would hold that the superior court did not 
abuse its discretion in admitting the prior 
bad acts evidence.

Frank ANNAS, Appellant, 
v.

STATE o f Alaska, Appellee.
No. A-954.

Court of Appeals of Alaska.
Oct. 10, 198G.

Defendant was convicted in the Third 
Judicial District Court, Palmer, Michael 
White, J., of driving while intoxicated, and 
he appealed. The Court of Appeals, Single­
ton, J., held that- (1) finding that defendant 
was not competent to represent himself 
was supported by evidence; (2 ) defendant 
was not entitled to be represented by lay 
counsel; (3) defendant’s refusal to cooper­
ate with public defender did not constitute 
good cause for delay in filing motions; (4) 
defendant's charge for driving while intoxi­
cated did not have to be severed for sepa­
rate trial from charge of refusing to sub­
mit to breath test; and (5) defendant was 
not entitled to withhold decision regarding 
breath test until his brother-in-law arrived 
at police station.

Affirmed.

1. Criminal Law <5=641.4(1)
Defendant, who is competent to do so, 

has right to waive counsel and represent 
himself.
2. Criminal Law <3=641.9

Finding that defendant was not compe­
tent to represent himself was supported by 
psychiatrist’s testimony that defendant 
was nonreader and that he had problems 
with his memory.
3. Criminal Law «=641.10(1)

“ Lay representation”  is not retained 
right under Constitution. Const. A rt 1, 
§§ 11, 21.

4. Criminal Law <*=€41.4(2)
Only defendants who knowingly, intel­

ligently, and voluntarily waive counsel, and 
are competent to waive attorney’s assist
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Degler also argued that "the conduct 
constituting the offense was among the 
least serious conduct included in the defini­
tion of the offense.”  AS 12.55.155(dX9).

Under former AS 11.15.240, Degler’s 
conduct would have constituted an attempt­
ed robbery. The current robbery statutes 
define the conduct of "taking o r attempt­
ing to take property from the immediate 
presence and control o f another”  as rob­
bery. AS 11.41.510 (emphasis added). De­
gler contends that an attempt has histori­
cally been considered less serious than a 
completed act of robbery. Therefore, he 
argues, the mitigator ox "least serious con­
duct”  should apply.

15,6 ] It can be argued that the reason 
attempted robbery was formerly a separate 
and less serious crime is because the con­
duct is inherently less harmful. However, 
robbery is essentially a crime against the 
person; it is not a property offense. Nell 
v. State, 642 P.2d 1361, 1365-66 and n. 6 
(Alaska App.1982). In the instant case, 
Degler pointed a loaded gun at the victim. 
The potential harm created by Degler’s 
conduct was not lessened because he re­
ceived no property. Therefore, Judge Han­
son was not clearly erroneous in rejecting 
this mitigator.

[7] Degler also argued that he was 
"motivated to commit the offense solely by 
an overwhelming compulsion to provide for 
emergency necessities fo r [his] immediate 
family.”  AS 12.55.155(dXll). Degler citeB 
no authority to support this mitigator. He 
Bimply argues that "[n]o motive for the 
crime was even suggested, other that [sic] 
Mr. Degler’s desperate desire to provide a 
decent home for his daughter...."

Judge Hanson rejected this mitigator, 
stating that AS 12.55.155(dXll) contem­
plated necessities such as food or water; it 
did not .include the desire to attend a future 
court proceeding. We find that Judge 
Hanson properly rejected this mitigator.

[8] Finally, relying on Dancer v. State, 
715 P.2d 1174 (Alaska App.1986), Degler 
argues that Judge Hanson erred in re­
fusing to refer his case to the three-judge 
panel. In Dancer, the sentencing judge

indicated that he believed that the pre­
sumptive sentence which applied to Dancer 
was unjust, yet refused to send the case to 
the panel because he had "concluded that 
referral would be futile.”  This court held 
that the trial court’s refusal to refer Danc­
er's case to the three-judge panel was plain 
error. 715 P.2d at 1188.

In Degler’s case, Judge Hanson appar­
ently found that the presumptive sentence 
was manifestly unjust Judge Hanson re­
marked, " I find that . . .  being required in 
this case to give Mr. Degler, as I've come 
to know him, 7 years simply makes no 
sense to me.”  Given these remarks, we 
conclude that this case is controlled by 
Dancer. We therefore find that Judge 
Hanson was required to send Degler's case 
to the three-judge panel along with his 
recommendations and findings. AS 12.55.- 
165-.175; Lloyd v. State, 672 P.2d 152, 
154-55 (Alaska App.1083).

The conviction is AFFIRMED; the sen­
tence is VACATED, and this case is RE­
MANDED to the superior court with di­
rections to enter an order referring the 
matter to the three-judge panel.

James GREINER, Appellant, 
v.

STATE o f Alaska, Appellee.
No. A-1036.

Court of Appeals of Alaska.
Aug. 21, 1987.

Defendant was convicted o f two counts 
o f misconduct involving a controlled sub­
stance in the second degree in the Superior 
Court, Third Judicial District, Rene J. Gon­
zalez and Eben H. Lewis, JJ., and defend­
ant appealed. The Court o f Appeals, 
Coats, J., held that (1) joinder o f counts 
which involved defendant with counts in-
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volving other defendants, which did not Before BRYNER, CJ., 
mention defendant, was erroneous, and (2) and SINGLETON, JJ. 
defendant failed to establish defense of 
entrapment

Reversed and remanded.
COATS, Judge.

Alaska 663
and C O A T S

OPINION

1. Criminal Law <8=622
Unless joinder is specifically permitted, 

codefendants may not be tried together. 
Rules Crim.Proc., Rule 8(b).
2. Criminal Law <8=622.2(8)

Joinder of the counts which involved 
defendant with the counts involving other 
defendants was improper where the other 
counts did not mention defendant and 
there was no real evidence o f a conspiracy, 
joint venture, or common scheme or plan. 
Rules Crim.Proc., Rule 8(b).
3. Criminal Law «=37(2), 330

Entrapment is an affirmative defense, 
and burden is on defendant to establish by 
a preponderance of evidence that police in­
duced defendant to commit offense by per­
suasion or inducement as would be effec­
tive to persuade an average person, other 
than one who is ready and willing, to com­
mit the offense.
4. Criminal Law <3=739-1(1), 1158(1)

Issue of entrapment is for court 
whose factual findings will not be reversed 
unless clearly erroneous.
5. Criminal Law-<8=569

Defendant failed to establish entrap­
ment despite his testimony that he sold 
heroin to officer because officer’s compan­
ion was complaining about feeling sick and 
needing drugs and that defendant &s 
addict sympathized with the man’s prob­
lems.

Sidney K. Bfllingslea, Asst Public De­
fender, Kenai, and Dana Fabe, Public De­
fender, Anchorage, for appellant

Robert D. Bacon, Asst Atty. Gen., Office 
of Sp. Prosecutions and Appeals, Anchor- 
age, and Grace Berg Schaible, Atty. Gen., 
Juneau, for appellee.
1. Junes Greiner wu apparently present during 
A W * Rap. 737-741 P-2d-14

James Greiner was convicted, following a 
jury trial, of two counts o f misconduct in­
volving a controlled substance in the sec­
ond degree. AS 11.71.020(a). Greiner was 
charged with selling heroin to undercover 
officer Wilbur E. Hooks on jVugust 22, 
1984, and September 6 , 1984. Greiner ap­
peals his convictions raising several issues. 
We conclude that the trial court did not err 
in finding that Greiner failed to establish 
the defense of entrapment. However, we 
conclude that the trial court erred in allow­
ing the counts which involved Greiner to be 
joined with counts involving other defend­
ants. We accordingly reverse Greiner’s 
convictions.

JOINDER
Greiner was indicted on two counts of a 

four-count indictment along with three oth­
er defendants, Darrel D. Frazier, Lamar 
Merrill, and Judy Alexander. Count I of 
the indictment charged Frazier and Greiner 
with delivering approximately one-half 
gram of heroin to Officer Hooks on or 
about the 22nd day of August, 1984. 
Count II charged Frazier, Merrill, and Al­
exander with delivering approximately one 
gram of heroin to Officer Hooks on or 
about the 23rd day of August, 1984. 
Count I I I  charged Frazier with delivering 
approximately two grams of cocaine to Of­
ficer Hooks on or about the 30th day of 
August, 1984.1 Count IV charged Greiner 
with delivering approximately one-eighth of 
a gram of heroin to Officer Hooks on or 
about the 6th day of September, 1984.

Greiner Bought to sever his trial on 
Counts I and IV from that of his codefend­
ants on Counts I I  and III, in which he was 
not charged. Greiner based his motion to 
sever on Alaska Rule of Criminal Proce­
dure 8(b), which provides in relevant part:

this trauwctlon but was not charged.
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Joinder o f Defendants. Two or more 
defendants may be charged in the same 
indictment or information if they are al­
leged to have participated in the same 
act or transaction or in the same series 
of acts or transactions constituting an 
offense or offenses.

Superior Court Judge Eben H. Lewis de­
nied Greiner's motion.

[ 1] Alaska Rule of Criminal Procedure 
8(b) is essentially identical to Federal Rule 
of Criminal Procedure 8(b). Consequently, 
we have turned to the federal cases and 
authorities interpreting Federal Rule 8(b) 
to interpret the Alaska rule. In general, 
the interpretations of Federal Criminal 
Rule 8(b) do not permit joinder of codefend­
ants who are charged with similar but un­
related acts. See 8 Moore’s Federal Prac­
tice § 8.06[2] (2d ed. 1987); 1 C. Wright, 
Federal Practice and Procedure § 144, at 
494-514 (2d ed. 1982); United States v. 
Velasquez, 772 F.2d 1348 (7th Cir.1985)
cert denied, —  U.S. , 106 S.Ct. 1211,
89 L.Ed.2d 323 (1986); United States v. 
Andrews, 765 F.2d 1491 (11th Cir.1985) 
cert denied 474 U.S. 1064, 106 S.Ct. 815, 
88 L.Ed.2'J 789 (1986); United States v. 
Perry, T il F.2d 985 (D.C.Cir.1984); United 
States v. Hatcher, 680 F.2d 438 (6th Cir. 
1982' Unless joinder is permitted under 
Rul< 8(b), codefendants may not be tried 
together. See, e.g., 1 C. Wright, supra 
§ 144, at 513.

[2] The difficult question under Rule 
8(b) is when can defendants be said to have 
engaged in "the same series of acts or 
transactions constituting an offense or of­
fenses.”  Generally, under the federal 
cases, the unifying factor is a conspiracy 
charge, although a conspiracy charge is not 
required. However, it appears that there 
must be a significant connection between 
the different acts charged, such as a com­
mon scheme or plan or joint venture, in 
order to permit counts involving different 
defendants to be joined. We find the fo l­
lowing discussion from Wright’s Federal 
Practice'and Procedure to be helpful:

No matter how similar offenses may be, 
they may not be joined in a case in which 
there is more than one defendant unless

they can be said to arise out of a series 
o f acts or transactions. Three kinds of 
situations may arise, but the principle 
just stated is controlling, and the same 
result should be reached, in each.

The simplest situation is that in which 
it is charged that one defendant commit­
ted an offense and that a second defend­
ant committed a similar offense, but 
there is no allegation that the two of­
fenses arose out of a series of transac­
tions in which both defendants partici­
pated. Joinder is not permitted. Next is 
the situation in which two defendants are 
jointly charged with committing an of­
fense, and there is an unrelated charge 
that on some other occasion one of the 
defendants committed a similar offense. 
Again joinder is not permitted. The final 
situation can be best presented by an 
illustration. An indictment against two 
defendants charges each of them in one 
count with having transported a stolen 
automobile from Oklahoma to Colorado, 
and in a second count charges each of 
them with having transported a stolen 
automobile from Colorado to Oregon. 
Unless the two incidents can be said to 
have been part of a series of acts or 
transactions, joinder is not permitted. 
There must be two trials, although the 
government has a choice of how to pro­
ceed. It may try both of the defendants 
for the Oklahoma to Colorado trip and in 
a separate trial try both of them for the 
Colorado to Oregon trip. Joinder in each 
case would be proper under Rule 8(b) 
since each of the defendants had partici­
pated in the transaction giving rise to 
each trial. Alternatively the government 
could try the first defendant charging 
both offenses and separately try the sec­
ond defendant charging both offenses. 
I f  it chooses to proceed in that fashion a 
single defendant would be involved in 
each case and the joinder as to bim of 
offenses of the same character would be 
authorized by Rule 8(a). The one thing 
the government cannot do is try both 
defendants on both charges in a single 
trial.
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There is good reason why this restric­
tion should apply. As stated by the Dis­
trict of Columbia Circuit 

When similar but unrelated offenses 
are jointly charged to a single defend­
ant, some prejudice almost necessarily 
results, and the same is true when 
several defendants are jointly charged 
with a single offense or related of­
fenses. Rule 8(a) permits the first sort 
of prejudice and Rule 8(b) the second. 
But the Rules do not permit cumula­
tion of prejudice by charging several 
defendants with similar but unrelated 
offenses.

1 C. Wright, Supra § 144, at 508-13 (foot­
notes omitted).

We have reviewed the record in this case 
and fail to see a sufficient connection be­
tween Counts II and III, which do not 
mention defendant Greiner, and the two 
counts in which he was charged. Although 
there was evidence that all the defendants 
were willing to sell drugs and were well-ac­
quainted and cooperated with each other in 
individual drug sales, there was no real 
evidence of a conspiracy, joint venture, or 
common scheme or plan. Rather, the evi­
dence suggests individuals who, either sep­
arately or in combination, made separate 
drug sales. Under these circumstances, 
joinder of the offenses was improper. We 
accordingly reverse Greiner’s convictions.

ENTRAPMENT 
Although our ruling on joinder disposes 

of this case, we must still review Greiner’s 
claim of entrapment I f  we found merit to 
his claim, he would be entitled to a dismis- 
C%\ ->f Count IV. The following is the 
iactual background necessary for a discus­
sion of the entrapment issue.

Greiner's Testimony
Greiner testified that Frazier was driving 

him to work when they saw Wilbur Hooks 
and Jerry Raygor. Frazier stopped and 
went over to their car. Greiner Btated that 
he is a heroin addict and knew that Raygor 
was also a heroin user. When Frazier and 
Greiner reached Hooks’ car, Raygor said

v. STATE Alaska 665
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that he was sick and asked if they knew 
where to get heroin. Greiner caid that he 
did, and agreed to go get drugs for Ray­
gor. Hooks, who was paying for the 
drugs, wag afraid to let Greiner leave with 
his money, so Greiner gave Hooks his per­
sonal heroin suppiy to hold until he re­
turned.

Greiner stated that he was unable to 
obtain more heroin and returned to Hooks’ 
car. He asked Hooks to return the heroin, 
but Hooks asked Greiner to sell him the 
bag that Hooks was holding. Greiner was 
reluctant because it was his personal sup­
ply, but eventually sold Hooks the bag. 
However, Greiner testified that he never 
received the money; Hooks handed the 
money to Frazier. Greiner testified that he 
sold Hooks the heroin because Raygor was 
complaining about feeling sick and needing 
drugs, and that he, as an addict, sympa­
thized with Raygor’s problems. Greiner 
contended that he would not have given up 
his personal heroin supply if Raygor had 
not said that he was sick.

Officer Hooks’ Testimony 
Officer Hooks testified that he and Ray­

gor were driving when Greiner flagged 
down Hooks’ car. Greiner handed Hooks a 
bag of heroin to examine. Frazier was 
present, but did not participate in the trans­
action.

Hooks told Greiner that he wanted more 
heroin than was in the bag that Greiner 
handed him. Greiner took $100 from 
Hooks to go obtain more heroin while 
Hooks held the first bag as collateral. 
Greiner returned without finding more her­
oin and agreed to sell Hooks the original 
bag. Hooks testified that Greiner kept the 
$100 which Hooks had given him and gave 
Hooks $50 in change. Officer Hooks de­
nied that Raygor said anything about being 
sick and stated that Raygor did not exhibit 
any symptoms of drug withdrawal.1

Judge Lewis concluded that there was no 
entrapment He found that the speed with 
which Greiner agreed to go get more her­
oin and the quickness of the sales transac-

2. Darrel Frazier, relying on his fifth amendment right, did not testify at the entrapment hearing.
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tion indicated a willingness on Greiner’s 
part to sell drugs. The court found that 
Officer Hooks was a more credible witness 
than Greiner and accepted Hooks’ version 
of the events. Judge Lewis found that he 
could not find entrapment "even granting 
Mr. Greiner the benefit of the doubt”

[3,4] Entrapment is an affirmative de­
fense. Alaska applies an objective stan­
dard and the burden is on the defendant to 
establish by a preponderance o f the evi­
dence that the police "induced the defend­
ant to commit the offense by persuasion or 
inducement as would be effective to per­
suade an average person, other than one 
who is ready and willing, to commit the 
offense.”  AS 11.81.450; Grossman v. 
State, 457 P.2d 226, 229 (Alaska 1969); 
Folsom v. State, 734 P.2d 1015, 1017 (Alas­
ka App.1987). The issue is for the court, 
not for the jury, and the trial court's factu­
al findings are to be reversed only if clear­
ly erroneous. 734 P.2d at 1017.
3. Given ou r decision that there was no entrap­

ment, even under Greiner’s version o f  the events 
surrounding Count IV , it fo llow s that G reiner 
was not prejudiced by his inab ility to ca ll Je rry

[5 ] In Folsom v. State, 734 P.2d 1016- 
18, on very similar facts, we concluded that 
the trial court did not err in rejecting an 
entrapment defense. In the instant case, 
Judge Lewis indicated that even under 
Greiner’s version of the facts, Greiner had 
not established an entrapment defense. 
For the reasons stated in Folsom, we con­
clude that the trial court did not err in 
rejecting the entrapment claim even if it 
accepted Greiner’s version o f the transac­
tion.1

Greiner's conviction is REVERSED and 
the case is REMANDED to the superior 
court.

Raygor as a witness at the entrapment hearing. 
We note, however, that the record does not 
reflect that G re iner made an attempt to call 
Raygor as a witness at the entrapment hearing.
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Santiago VELEZ, Appellant,
v.

STATE o f Alaska, Appellee.
No. A-1642.

Court of Appeals of Alaska.
Oct 7, 1988.

Defendant was convicted of sexual as­
sault and attempted sexual assault in the 
Superior Court, Third Judicial District, An­
chorage, Karl S. Johnstone, J., and he ap­
pealed. The Court of Appeals, Singleton, 
J., held that: (1) evidence of other sexual 
assaults by defendant could net be admit­
ted to show modus operandi in case ir 
which identity of defendant was not in is­
sue; (2 ) evidence of prior sexual assaults 
by defendant in case in which consent was 
the only issue was inadmissible propensity 
evidence; (3) probative value of evidence of 
sexual assault defendant’s prior sexual as­
saults to establish mens rea was more than 
outweighed by potential for prejudice; and
(4 ) sexual assault and attempted sexual 
assault charges involving different victims 
were improperly joined for trial.

Reversed.
Coats, J., filed concurring opinion.
Bryner, CJ., filed dissenting opinion.

1. Criminal Law <8=369.15
Proof of modus operandi by defendant 

charged with sexual assault and attempted 
sexual assault was not relevant to identify 
the defendant as the perpetrator of the 
offense in a case in which both victims 
knew the defendant Rules of Evid., Rules 
403, 404(b).
2. Criminal Law <8=369.8

In a sexual assault case in which con­
sent is the sole issue, the defendant’s past 
conduct is irrelevant to the victim’s state of 
mind unless the victim is aware of the 
conduct /
3. Criminal Law «=369.8

In case in which consent was the sole 
issue, sexual assault defendant’s conduct

VELEZ v. STATE Alaska 1297
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with his former girl friend was not relevant 
to show victim's state of mind absent any 
allegations that victim was aware of de­
fendant’s actions with girl friend or girl 
friend was aware of defendant’s actions 
with victim. Rules of Evid., Rule 404(b).
4. Criminal Law «=369.8

Although sexual assault defendant's 
activities with other women were marginal­
ly relevant to show how he conducted him­
self with each of his victims, and to that 
extent corroborated their testimony about 
his conduct with them, it was inadmissible 
propensity evidence. Rules of Evid., Rule 
404(b).
5. Criminal Law <8=371(9)

Probative value of evidence of prior 
sexually assaultive activity by sexual as­
sault defendant establishing mens rea was 
more than outweighed by potential for prej­
udice, which might result when jury faced 
with multiple accusers, although uncon­
vinced that any one accuser was accurate); 
describing her past experience, could never­
theless weigh the number of accusers’ tes­
timony and conclude that defendant de­
served punishment. Rules of Evid., Rule 
403.
6 . Criminal Law <^=620(6)

Sexual assault charges involving one 
victim were improperly joined with at­
tempted sexual assault charges involving 
another victim, the evidence of the experi­
ences were not cross-admissible to estab­
lish defendant’s propensity to commit sexu­
al assaults, State’s obligation to prove de­
fendant’s specific intent to commit sexual 
assault was clearly satisfied by unequivo­
cal evidence regarding defendant’s sexual 
motivation, and it was unnecessary to offer 
other evidence to clarify defendant's inten­
tions when he grabbed victim.
7. Criminal Law <8=369.8

Offering evidence o f attempted texual 
assault defendant’s statements to victim 
regarding his former girl friend’s accusa­
tion of rape and act of obtaining a restrain­
ing order against him was unjustified even 
though the testimony might be admissible 
to show that victim was frightened and to
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explain her lack of resistance, where evi­
dence was undisputed that victim success­
fully resisted defendant's attack.

R. Scott Taylor and Susan Orlansky, 
Asst. Public Defenders, and Dana Fabe, 
Public Defender, Anchorage, for appellant.

John A. Scukanec, Asst Atty. Gen., Of­
fice of Sp. Prosecutions and Appeals, An­
chorage, and Grace Berg Schaible, Atty. 
Gen., Juneau, for appellee.

Before BRYNER, CJ., and COATS 
and SINGLETON, JJ.

OPINION
SINGLETON, Judge.
Santiago Velez was charged in separate 

counts of an indictment with one count of 
sexual assault in the first degree, AS 11.- 
41.410(a)(1), and one count of attempted 
sexual assault in the first degree, AS 11.- 
31.100(a) and AS 11.41.410(a)(1). Each 
count involved a different incident and a 
different victim. He unsuccessfully sought 
severance of the two counts for trial and 
was convicted on both counts. Alaska 
R.Crim.P. 8, 14. He appeals, arguing that 
the trial court erred in denying his motions 
for a continuance and a severance, and that 
the trial court abused its discretion in ad­
mitting, over his objection, evidence of pri­
or uncharged sexual assaults.

Velez argues that we should apply our 
recent decision in -Johnson v. State, 730 
P.2d 175 (Alaska App.1986), in which we 
granted pretrial review of an order denying 
severance and reversed, concluding that 
automatic severance should be ordered in 
any case upon timely request by the de­
fendant where counts are joined solely on 
the basis that they are o f the same or 
similar character. See also Stevens v. 
State, 582 P.2d 621 (Alaska 1978). The 
state counters that Johnson was decided 
after Velez's trial and should not be given 
retroactive effect See Farlsigh v. An­
chorage, 728 P.2d 037 (Alaska 1986) (dis­
cussing circumstances under which a judi­
1. Our decision to reverse renders Velez's com ­

plaints about denial o f  a continuance m oot. I

cial decision should be given retroactive 
effect). The state argues that we should 
follow our prior decisions in which we have 
refused to find prejudicial error in denial of 
severance where evidence from each of the 
cases joined would have been cross-admissi­
ble. Sec Montes v. State, 669 P.2d 961, 966 
(Alaska App.1983); Nix v. State, 653 P.2d 
1093, 1095-96 & n. 3 (Alaska App.1982); 
Davidson v. State, 642 P.2d 1383,1390 n. 8 
(Alaska App.1982).

We conclude that the evidence regarding 
the two charges joined in this case was not 
cross-admissible. Velez therefore suffered 
prejudicial error without regard to the rule 
of Johnson. Accordingly, we reverse Ve­
lez’s convictions and remand this case for a 
new trial.1

FACTS
A number of women have reported that 

Velez assaulted them. Evidence of three 
incidents was presented at trial: a sexual 
assault on C.S. on October 24, 1985, an 
attempted sexual assault on GJ. on No­
vember 14, 1985, and a sexual assault on 
S.F. on November 23, 1985. The incidents 
with GJ. and S.F. were charged in the 
indictment, and the incident with C.S. was 
introduced in evidence as a prior bad act.

S.F. testified that she met Velez at a bar 
in Anchorage on November 19, 1985. Dur­
ing the evening she and Velez talked and 
danced. She mentioned that she had a car 
that needed painting, and Velez told her 
that he worked at a body shop and would 
be happy to give her an estimate on repairs 
if she would bring her car to the shop 
where he worked. Velez called S.F. a cou­
ple of nights later and asked her to go out 
with him. During this conversation, S.F. 
mentioned that one of her headlights was 
out, and Velez suggested that she bring 
her car to the shop the next day and he 
would fix it

On November 23, S.F. took her car to the 
body shop where Velez worked, and Velez 
completed the repairs by late afternoon. 
Velez, S.F., and several other individuals

w ill consider Velez's other arguments to the 
extent that they are like ly  to reoccur at retria l.
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then remained in the waiting room of the 
auto shop drinking beer and smoking mari­
juana. After everyone had left except for 
S.F. and Velez, he pushed her down onto 
the couch and removed her pants and un­
derpants. As she continued to struggle, 
Velez became more aggressive and forced 
S.F. to have intercourse with him. When 
he got up from the couch she attempted to 
get her clothing. He then wrestled her to 
the ground and assaulted her again. After 
this assault, Velez let S.F. leave. Later, 
after returning to her home, S.F. went to 
the hospital for an examination.

GJ. became acquainted with Velez at an 
Anchorage bar where she worked part-time 
as a nude dancer. Velez worked in an 
automobile body shop nearby and was a 
regular lunch-time customer at the bar. 
Velez visited G.J. and her boyfriend at 
GJ.’s trailer on several occasions and 
helped GJ.’s boyfriend work on his truck.

On November 14, 1985, GJ. went to the 
body shop where Velez worked to pick up a 
coat she had lent him while he was working 
on her boyfriend's truck. Velez drove GJ. 
home, stopping on the way to purchase 
blackberry brandy and beer. When they 
arrived at GJ.'s trailer, GJ. invited Velez 
to come in for a drink. After drinking the 
brandy and beer, Velez asked GJ. to per­
form a striptease dance for him. She re­
fused to dance. Velez made several sug­
gestive comments about wanting her body, 
referring to sexual intercourse. When she 
requested that he leave, he threw her down 
on the couch. Velez held her down with 
his knees and attempted to unbutton her 
shirt. GJ. screamed and told Velez to get 
out and leave her alone, but Velez struck 
her in the face and they continued to strug­
gle. G J. managed to get away and picked 
up the telephone, telling Velez she was 
going to call the police. After a few min­
utes, Velez left and, shortly thereafter, G J. 
called the nolice.
2. Alaska Evidence Ru le  4 04 (b ) provides;

Other Crimes, Wrongs, or Acts. Evidence o f 
other crimes, w rongs, o r  acts is not admissi­
ble to prove the character o f  a person in order 
to show that he acted in conform ity there­
with., It  may, however, be admissible fo r  
other purposes, such as p roo f o f  motive, op- 

A iuU  R«p. 7ei-785 P.24—7

Velez was charged with sexually assault­
ing S.F. and attempting to sexually assault 
GJ. These charges were joined for trial.

In addition, the jury heard from Velez’s 
former girlfriend, C.S., who testified as a 
rebuttal witness. C.S. testified that she 
met Velez in September 1985, at her place 
of employment. She indicated that he was 
friendly and would often come into the 
liquor store where she worked. Initially, 
she refused his invitations to go out, but 
eventually she succumbed and went out 
with him. She said he was a perfect gen­
tleman during their first few dates.

On October 24, 1985, approximately 
three weeks before the incident with G.J., 
Velez and C.S. spent the evening drinking 
with several other people at the body shop 
where Velez worked. Velez was drinking 
blackberry brandy and beer. Later that 
evening, Velez and C.S. drove to his apart­
ment and he invited her in for a drink. 
According to C.S., when they were in his 
apartment Velez became aggressive and 
tried to kiss her. She told him that she did 
not want to have sex with him. They 
struggled, and C.S. began to cry. Velez 
pulled C.S. down on the floor and forced 
her to have sexual intercourse. C.S. initial­
ly obtained a restraining order against Ve­
lez, but allowed it to be dismissed. She 
testified that she did not follow through 
with the restraining order or file formal 
charges against Velez because she was 
afraid of him.

DISCUSSION
Velez contends that the trial court erred 

in denying his motion for a severance. He 
argues that the testimony of G J . would not 
otherwise have been admissible in a trial of 
S.F.'s charges. He further argues that 
C.S.’s testimony should not have been ad­
mitted in trials of either GJ.’s charges or 
S.F.’s charges. See A.R.E. 404(b),1 403.s

portunity, intent, preparation, p lan, know l­
edge, identity, o r absence o f  m istake o r acci­
dent.

3. A laska Evidence Rule 403 provides:
Exclusion of Relevant Evidence on Grounds 

of Prejudice, Confusion, or Waste of Time.
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The appellate courts of Alaska have con­
sidered the admissibility, in sexual assault 
cases, of evidence that the accused sexually 
assaulted or attempted to sexually assault 
the victim or another person on other occa­
sions in a number of cases. See Burke v. 
State, 624 P.2d 1240, 1246-51 (Alaska 
1980); Freeman v. State, 486 P.2d 967, 
977-78 (Alaska 1971); Soper v. State, 731 
P.2d 587, 589-91 (Alaska App.1987); John­
son v. State, 730 P.2d 175 (Alaska App. 
1986); Johnson v. Stale, 727 P.2d 1062 
(Alaska App.1986); Bolden v. State, 720 
P.2d 957, 960-61 (Alaska App.1986); Plet- 
nikoff v. State, 719 P.2d 1039 (Alaska App. 
1986); Oswald v. State, 715 P,2d 276 (Alas­
ka App.1986); Moor v. Slate, 709 P.2d 498 
(Alaska App.1985).

In Lerchenstein v. State, 697 P.2d 312 
(Alaska App.1985), affd, 726 P.2d 546 
(Alaska 1986), we applied a two-step analy­
sis to determine whether prior bad acts 
evidence is admissible under Rule 404(b). 
First the court must determine if the evi­
dence sought to be admitted has relevance

Allhough relevant, evidence may be exclud­
ed if its probative value is outweighed by the 
danger o f un fair prejudice, confusion o f  the 
issues or misleading the ju ry , o r by considera­
tion o f undue delay, waste o f time, o r need­
less presentation o f cumulative evidence.

4. Precisely what this means, however, is open to 
some doubt. For present purposes, evidence is 
used to show propensity, and therefore violates 
Rule 404(b), whenever the ju ry  is asked to in fer 
from  the fact that a defendant engaged in cer­
tain conduct in the past that the defendant had 
a disposition o r propensity to engage in s im ila r 
conduct on other occasions, and to fu rther in fer 
that the defendant acted in accordance with that 
disposition by engaging in the conduct which 
constitutes one o r m ore o f the elements o f  the 
crime in question. See 22 C. W right 4t K . G ra­
ham, Federal Practice and Procedure § 5233-34 
(1978 & Supp.1987) (hereinafter C. W right & K . 
Graham).

5. Two observations are important. First, p ro­
pensity evidence is not excluded because it has 
too little probative value, but because it has too 
much:

The natural and inevitable tendency o f  the 
tribunal—whether judge o r  ju ry—is to give 
excessive weight to the vicious record o f 
crime thus exhibited and either to a llow  it to 
bear loo strongly on the present charge o r  to 
take the p roof o f it as justifying a condemna­
tion, irrespective o f  the accused's guilt o f  the 
present charge.

apart from showing the character of the 
defendant in order to show the defendant’s 
propensity to commit the crime in question. 
When evidence is offered solely to show 
propensity, it is inadmissible.4 If the court 
determines that the evidence has some rele­
vance apart from propensity, then it must 
determine if the nonpropensity relevance 
outweighs the prejudicial impact of the evi­
dence under Rule 403. Of course, if there 
is no genuine nonpropensitj relevance, the 
balancing step is never reached. 69ri P.2d 
at 315-16.1

[1] Alaska courts have frequently per­
mitted the state to introduce evidence of 
other sexual assaults to show modus oper­
andi, and thereby identify the defendant as 
the perpetrator of the offense when identi­
ty was a disputed issue. See Coleman v. 
State, 621 P.2d 869, 874-76 (Alaska 1980), 
cert, denied, 454 U.S. 1090, 102 S.Ct. 653, 
70 L.Ed.2d 628 (1981); Stevens v. State, 
582 P.2d 621, 628-29 (Alaska 1978); Nix v. 
State. 653 P.2d 1093, 1096-1100 (Alaska

1A J. W igmore, Evidence § 58.2 (T ille rs rev. ed.
1983) (citations omitted).

Second, in Alaska, the ru le prohibiting p rio r 
bad acts evidence under Rule 404(b) is one o f 
exclusion, not one o f inclusion. Oksoktaruk v. 
State. 611 P.2d 521, 524-25 & n. 9 (Alaska 1980). 
A ru le  o f inclusion allows use o f p rio r bad acts 
fo r  any purpose relevant to the prosecution's 
case except to show crim inal propensity. In  
contrast, a ru le o f exclusion precludes use o f 
p r io r bad acts evidence fo r  any purpose except a 
lim ited number o f generally recognized excep­
tions to the ru le . Thus, p rio r bad acts evidence 
is not admissible just because it is offered to 
prove a fact material to the prosecution's case 
other than propensity. It must fa ll within one 
o f the specifically recognized exceptions to the 
exclusionary ru le. Id. at 524. See also State v. 
Lerchenstein, 726 P.2d 546, 551 n. 8 (A laska 
1986) (Rabinow itz, C J., dissenting). The dis­
tinction between defining the rule as t ru le o f  
exclusion o r one o f  inclusion is discussed in 22 
C. W right St K. Graham, supra, § 5239 at 4 28 - 
35. R u le  404 (b ) is based upon a federal ru le  
that is generally interpreted as one o f  inclusion 
rather than exclusion. Moor v. State, 709 P.2d 
498, 505 -06 n. 5. In  Alaska, recognition o f  the 
exclusionary character o f Ru le 404(b ) requires 
substantially curtailing the discretion that tria l 
courts would otherwise have under Ru le 403 in 
determ ining whether to admit other crimes evi­
dence. Id But see Lerchenstein, 726 P.2d at 
550-51 (Rabinow itz, C J „  dissenting).
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App.1982). Identity is not an issue in this 
case because G.J. and S.F. both knew Ve­
lez. Therefore, proof of modus operandi 
is irrelevant.

In Burke, 624 P.2d at 1249-50, the su­
preme court recognized evidence of a "lewd 
disposition,” ie., propensity to engage in 
unlawful sexual activity, as a limited excep­
tion to Rule 404(b) akin to proof of motive. 
See Patterson v. State, 732 P.2d 1102, 1104 
(Alaska App.1987). The lewd disposition 
exception was limited to those cases in 
which the prior sexual acts involved the 
same victim as part of an ongoing relation­
ship consisting of several separate sexual 
acts, and in which evidence of the entire 
relationship was necessary in order to place 
the alleged incident in context and explain 
the victim's actions. Burke, 624 P.2d at 
1249-50. The supreme court cautioned, 
however, that the prejudicial effect of such 
testimony is substantial, and before admit­
ting it the trial court must carefully weigh
6. In context, motive can mean a sexual desire 

fo r the alleged victim o f the offense. Patterson,
732 P.2d at 1104. I f  the state seeks to show an 
illicit sexual interest in women generally, how­
ever, the evidence ceases to show motive and 
simply shows crim inal propensity. Oswald, 715 
P.2d at 279. Evidence regarding a motive to 
have intercourse with one woman does not le­
gitimately support an inference that the defend­
ant was motivated to have intercourse with a 
second woman. Pletnikoff, 719 P.2d at 1043. 
Using past incidents to show a willingness to 
force o r coerce another person to engage in 
sexual activity is p roo f o f propensity, not motive 
o r intent. Id.

The terms "motive" and "intent”  are frequent­
ly used interchangeably to mean goal, object, o r 
desired result. I f  the defendant concedes inter­
course and claims consent, however, the goal o f 
intercourse is not in dispute; the issues are 
whether the defendant recklessly disregarded 
the victim's lack o f  consent or used force o r  a 
threat o f force to coerce her. The term "intent" 
is also sometimes used to generally describe the 
defendant's mens rea. I w ill discuss the inter­
play between the defendant's mens rea and the 
consent defense later.

Rule 404(b) a lso allow s evidence o f other acts 
to show abxnee o f  mistake o r accident. Never­
theless, in the case o f date rape it is misleading 
to speak o f a consent defense as raising issues o f 
accident o r mistake. Id. at 1044 n. 4. In  con­
trast, in cases o f sexual contact, short o f Inter­
course, with children by a parent o r custodian, 
a true "mistake" o r  innocent motive defense 
may be interposed. See Freeman, 486 P.2d at 
978-79. When the conceded contact is unequiv-

STATE Alaska 1301
(AluluiApp. 1988)
the testimony’s probative value against its 
prejudicial effect. Id. at 1259-51.

In Soper, 731 P.2d at 599-91, we extend­
ed this lewd disposition exception to include 
sexual assaults on members of an immedi­
ate family under circumstances that would 
not fall within a “motive" exception.6 In 
Bolden and Moor we were asked to extend 
this exception to testimony regarding sexu­
al conduct with persons other than the vic­
tim and members of her immediate family 
who, nevertheless, had substantial similari­
ties to the victim, e.g., similar ages or sim­
ilar relationships to the accused. We de­
clined to do so. Bolden, 720 P.2d at 960; 
Moor, 709 P.2d at 506. In Bolden, Pletni­
koff, and Moor we also rejected the state’s 
arguments that such evidence was admissi­
ble based on its relevance to show common 
scheme or plan, motive,7 or to corroborate 
the prosecuting witness. See, e.g., Pletni­
koff, 719 P.2d at 1042-44. I adhere to 
those rulings.

oca lly  sexual, no such defense is plausible, and 
use o f such evidence to show intent violates the 
ru le o f  evidence now codified in Alaska Evi­
dence Ru le 403. Id at 979. Cf. Moor, 709 P.2d 
at 510 & n. 8 (because o f  the relationship be­
tween the defendant and the adolescent friend 
o f  his niece, it is not possible that he could have 
innocently, but inadvertently, digitally penetrat­
ed her vagina).

7 . We have declined to permit admission o f such 
evidence to show a "common plan." Plan is not 
an element o f sexual assault. To be admissible, 
a "plan" would have to be relevant to an ele­
ment o f the offense o r to a theory o f the de­
fense. In  the context o f a sexual assault, the 
term "p lan”  might be construed to include a 
situation in which the assailant had a pre-exist­
ing plan to meet women, seek sexual favors, and 
then sexually assault them i f  they refused. To 
admit evidence o f  other sexual assaults on this 
basis, however, underm ines the policy o f Rule 
404 (b ) by permitting the use o f evidence o f 
propensity to prove conduct. We have adhered 
to the view that admissibility under the ru le 
requires more than a showing that each incident 
is close in time, has common factors, and may 
be said to have been planned in the same way. 
To qualify under the common-plan exception to 
the ru le, we have required that each o f  the 
incidents b<. constituent parts o f  some overall 
scheme. See Bolden, 720 P.2d at 961 n. 2 ; Piet- 
nikofi 719 P.2d at 1043-44 & n. 2; Oswald, 715 
P.2d at 279-80 & n. 2; Moor, 709 P.2d at 506-07. 
In  reaching these conclusions, we have relied on 
the analysis in 22 C. Wright St K . G raham , supra 
§ 5244 at 359.
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The state, in partial reliance on Davis v. 
State, 635 P.2d 481 (Alaska App. 1981), asks 
that we recognize a general exception to 
Rule 404(b) to cover situations in which a 
defendant concedes genital intercourse, but 
claims that the alleged victim consented. 
Such an exception is particularly necessary, 
the state urges, in cases of date rape in 
which the victim’s testimony is uncorrob­
orated, and the defendant can show that 
the relationship with the victim was previ­
ously friendly and may even have involved 
prior corroborated or conceded instances of 
consensual sexual activity. When the inci­
dent occurs in privacy and the victim is 
coerced by the defendant’s greater 
strength or unconsummated threats of vio­
lence, the jury may have no basis for deter­
mining which version o f the incident is 
more worthy of belief. I f  the state is 
precluded from corroborating the victim’s 
testimony by showing that the defendant 
consistently forces sexual demands on ac­
quaintances, the state apparently concludes 
that many rapists will be acquitted and 
may even be encouraged to force their in­
tentions on other social acquaintances in 
the future. Similar concerns led the su­
preme court to create an exception to Rule 
404(b) for assaults on the same victim in 
Burke, which we extended to members of 
the immediate family in Soper*

We addressed this issue in Davis and 
concluded in part that, because the defend­
ant placed his intent in issue, the prosecu­
tion was justified in offering evidence of 
other sexual assaults to contradict the de­
fendant’s claim that his alleged victim con­
sented. 635 P.2d at 485. Davis, however, 
is distinguishable on its facts from this 
case. Davis was charged with kidnapping 
as well as sexual assault Davis and his
8. Courts in other ju risd ic tions are divided on 

this issue. A number o f  courts perm it evidence 
o f  sexual assault on o th e r women to rebut a 
consent defense in a specific case. See Stale v. 
Huey. 145 Ariz. 59, 699 P.2d 1290, 1292-93 
(1985); State v. Hampton, 529 P.2d 127, 130 
(Kan.1974), overruled on related grounds in 
State v. Cantrell, 673 P .2d 1147 (K an . 1983); 
Williams v. State, 95 Nev. 830, 603 P.2d 694, 
696-97 (1979); State v. Fears, 690 Or.App. 606, 
688 P.2d 88, 89 -90 (1 9 8 4 ); Stale v. Willis, 370 
N.WJZd 193, 198 (S .D .1985 ). See also People v. 
Salazar, 144 Cal.App.3d 799, 193 Ca l.Rp tr. 1, 8

companion came across the complaining 
witness, who was having difficulty with 
her car, and offered to give her a ride. 
Once inside the car, Davis made sexual 
overtures to the victim and ignored her 
resistance. Id. at 483. Ultimately, she 
was taken to an isolated spot and sexually 
assaulted. Id. at 484. In order to prove 
kidnapping under its theory o f the case, the 
state was compelled to show that Davis 
restrained his victim, intending to sexually 
assault her. Id. at 483 n. 2. Evidence of 
other occasions in which Davis and the 
same companion offered women rides and 
Davis then sexually assaulted them provid­
ed some evidence that Davis formed an 
intent to sexually assault his victim prior to 
restraining her, satisfying part of the 
state’s burden to prove kidnapping. In ad­
dition, it is possible that Davis and his 
companion had a pre-existing plan to pick 
up hitchhikers and other vulnerable young 
women and sexually assault them, which 
might qualify for admission as a common 
scheme or plan. Compare Davis, 635 P.2d 
at 485 n. 3 with Bolden, 720 P.2d at 961 n. 
2 and Oswald, 715 P.2d at 279-80 & n. 2.

Nevertheless, to the extent that Davis 
stands for the proposition that evidence of 
all prior sexual assaults by a defendant on 
similarly situated victims becomes admissi­
ble any time the defendant concedes sexual 
intercourse and argues that the complain­
ing witness consented, I believe Davis goes 
too far, and I would specifically disapprove, 
that holding.

Sexual assault in the first degree, based 
on the theory that one adult coerced anoth­
er adult into sexual intercourse, does not 
require any showing of sexual motive or 
interest beyond the act itself. Moor, 709

(1983); People v. Jackson, 110 Cal.App.3d 560, 
167 Cal.Rptr. 915, 918 (1980 ). But see People v. 
Tassell, 36 Cal.3d 77, 201 Cal.Rptr. 567, 679 P.2d 
1 (1984).

A number o f  courts reject s im ila r evidence 
when o ffe red  to rebut a defense based on con­
sent People v. Key, 153 Cal.App.3d 888, 203 
Cal.Rptr. 144, 147-50 (1984 ) (criticizing Salazar 
aud Jackson; State v. Saltarelli, 98 Wash.2d 358, 
655 P.2d 697, 699-701 (1982 ); Annotation, Ad­
missibility, in Rape Case, of Evidence that Ac­
cused Raped or Attempted to Rape Person Other 
Than Prosecutrix, 2 A.L.R. 4th 330 (1980 and 
Supp.1987).
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P.2d at 510 n. 8 . "In order to prove a 
violation of AS 11.41.410(aXl) [sexual as­
sault in the first degree], the state must 
prove that the defendant knowingly en­
gaged in sexual intercourse and recklessly 
disregarded his victim’s lack of consent." 
Reynolds v. State, 664 P.2d 621, 625 (Alas­
ka App.1983). In order to determine pre­
cisely what is at issue when it is contended 
that sexual intercourse took place "without 
consent,” we should look to the defining 
statute, AS 11.41.470, which provides in 
pertinent part:

Definitions. For purposes of sections 
AS 11.41.410-11.41.470 [sexual offenses], 
unless the context requires otherwise,

(3) "without consent" means that a 
person

(A) with or without resisting, is 
coerced by the use of force against a 
person or property, or by the express or 
implied threat of imminent death, immi­
nent physical injury, or imminent kidnap­
ping to be inflicted on anyone; or

(B) is incapacitated as a result of an 
act by the defendant.

Alaska Statute 11.81.900(b) defines "force" 
and "physical injury" as follows:

(22) “ Force" means any bodily impact, 
restraint, or confinement or the threat of 
imminent bodily impact, restraint, or con­
finement; "force” includes deadly and 
nondeadly force ....

(40) “ Physical injury” means a physi­
cal pain or an impairment of physical 
condition....
The code does not further define 

"coerced," and we must therefore look to 
general usage for its meaning. AS 01.10.- 
04 “ Coerce” means "to compel by 
threats or force,”  Oxford American Dic­
tionary 120 (1980), and "compel” means 
"to use force or influence to cause (a per­
son) to do something, U) allow no choice of 
action  A person compelled to do some-
9. G J. was apparently aware o f Velez’s actions 

with CS„ and S.F. was aware o f Velez’s actions 
with certain women in Illino is . This knowledge 
raises other issues which w ill be discussed later.

thing is forced to act against his or her 
will." Id. at 128.

Whenever consent is the sole issue, an 
act of sexual intercourse or penetration is 
presumed and three related questions are 
presented. First, what was the attitude or 
motivation of the complaining witness re­
garding the act of intercourse and, more 
particularly, was the alleged victim induced 
to assent by fear of one of the specific 
results set out in the statute, ie., fear of 
violence, kidnapping, or injury to property? 
Second, what conduct did the defendant 
engage in to coerce the alleged victim? 
Third, did the defendant consciously dis­
regard a substantial risk that the alleged 
victim failed to consent? Reynolds, 664 
P.2d at 625.

When we examine these three issues, it 
is clear that the defendant’s prior conduct 
is irrelevant to the first issue. It is rele­
vant to the second issue to the limited 
extent that the state can prove that the 
defendant has a disposition or propensity to 
engage in forcible sexual relations and act­
ed in accordance with that disposition or 
propensity by assaulting the complaining 
witness. The defendant’s prior conduct is 
only marginally relevant to the third issue.

[2 ,3 ] As to the first issue, the defend­
ant's past conduct is irrelevant to the vic­
tim’s state of inind unless the victim is 
aware of it. In the present case, it is not 
alleged that G.J. was aware of Velez’s ac­
tions with S.F., or S.F. aware of Velez’s 
actions with G.J.* Because a person’s state 
of mind cannot be affected by matters of 
which they are in ignorance, it necessarily 
follows that Velez’s conduct with S.F. was 
not relevant to show G.J.’s state of mind, 
and vice versa.

[4] The second issue turns on whether, 
and to what extent, Velez engaged in coer­
cive behavior or engaged in conduct likely 
to induce fear in his victim if she denied his 
request for sexual intercourse. Velez’s ac­
tivities with other women were marginally 
relevant to show how he conducted himself 
with each o f his victims, and to that extent

It does not make G J.'s experience cross-admissi­
b le with S.F.'s because they were in ignorance
o f  each other’s experiences.
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corroborated their testimony about his con­
duct with them, but this is pure propensity 
evidence, absolutely forbidden by Evidence 
Rule 404(b). Thus, the state cannot offer 
evidence that Velez coerced S.F. to support 
an inference that he had a disposition to 
force his affections on unwilling women, 
and then infer from that disposition that he 
forced his affections on G.J. Despite its 
relevance, this evidence is absolutely pre­
cluded. Lerchenstein, 697 P.2d at 315—16.

The final issue concerns the defendant’s 
mens rea. In context, this issue requires a
10. Shane v. Rhines, 672 P.2d 895, 899 n. 3 (A las­

ka 1983), and Abnisha »>. Stale, 705 P.2d 1261, 
1263-65 (Alaska App.1985), seem to suggest that 
a person's past experience when arrested fo r  
driving while intoxicated might be relevant to 
show recklessness when the person became in ­
toxicated and drove thereafter. See abo United 
States v. Fleming, 739 F.2d 945, 949 (4th Cir.
1984), cert, denied, 469 U.S. 1193, 105 S.Ct. 970, 
83 LEdJd  973 (1985 ). Past experiences o f be­
ing arrested while driving d runk may alert one 
to the risk that one presents to others when one 
is intoxicated and drives a car. At the least, it 
p. :v>»:es notice o f the community's disapproval 
o f drinking and driving. See Rhodes v. State, 
717 P.2d 422, 428 (A laska App.1986).

11. A drunk drive- always presents the same risk 
to the community at large. The risk does not 
depend on any particu lar potential victim's ac­
tions or responses. In  contrast, Velez presented 
a particular risk to certain o f  his acquaintances 
under certain circumstances. An arrest fo r  
drunk driving focuses the arrested driver's at­
tention on specific prohibited behavior. In con­
trast, the relationship between a charge o f  sexu­
al assault and specific prohibited behavior is 
more ambiguous. The probative value o f the 
reaction o f Velez's past social companions to his 
sexual overtures to show notice that his conduct 
created a substantial risk o f  coercing noncon­
senting partners into sexual activity depends 
upon how similar his conduct with each woman 
was. The issue comes down to the probability 
that V e la  rculd on several occasions be in ­
volved in conduct which his partners viewed as 
rape without his becoming aware o f  its true 
nature. See 22 C. W right & K . Graham, supra 
§ 5245.

Wright and G raham appear to be correct 
when they point out that use o f  p rio r crimes to 
show knowledge o r recklessness is somewhat 
cynical where no one would lack the knowledge 
in question. See id § 5245 n. 15 at 497 -98 
(Supp.1987). In  o rde r to find  that Velez’s expe­
riences with one woman should have alerted 
him to the risk o f nonconsensual intercourse 
with another woman, the ju r y  would have to 
find that Velez’s actions toward each woman 
was essentially the same. Each woman, how-

determination of whether Velez's actions 
with GJ. were relevant to show that he 
was aware of the substantial risk that S.F. 
did not consent to sexual intercourse.10 
Arguably, Velez’s past experiences with 
women who charged him with assault and 
battery and swore out restraining orders 
against him, particularly if the experiences 
were close in time to the charged offenses, 
might alert him to the risk that his dating 
behavior, if consistently and habitually pur­
sued, might result in sexual intercourse 
with nonconsenting partners." The evi­
dence in this case might therefore minimal-

ever, testified lo  a violent assault. V irtua lly , 
anyone should realize that such conduct would 
create a substantial risk that the resulting in ter­
course was coerced. I f  a ju ry  believed each 
complaining witness' testimony that she was 
vio lently attacked, it is un likely that it would, 
nevertheless, conclude that Velez did not realize 
the risk that his victims were not consenting to 
subsequent sexual relations. Thus, the rea l use 
o f the evidence is to establish the coercive con­
duct, not the accompanying mens rea. Under 
such circumstances, to argue that the evidence 
should be admissible (to show mens rea) ig­
nores the prohibition on character evidence to 
prove conduct contained in Alaska . . tdence 
Ru le 404(b).

Contrast the incidents in this case in which 
each alleged victim testified to overt coercive 
behavior punctuated with violence with a case 
in which each alleged victim denied that her 
assailant had overtly assaulted o r threatened 
her. I f  a number o f women, nevertheless, testi­
fied to common circumstances existing when 
they were alone with a common assailant which 
were innocuous viewed in isolation, but when 
considered together created an om inous atmo­
sphere effectively terrorizing them into invo lun ­
tary sexual activity, the evidence might have 
probative value outweighing its prejudicia l ef­
fect. Any one victim's testimony might be dis­
missed by the ju ry  as the product o f an overac­
tive morbid imagination. Viewed as a whole, 
however, the ju ry  might in fer that the defendant 
had successfully developed a procedure fo r 
communicating menace without overt violence. 
Such an inference would be highly probative o f 
an otherwise ambiguous o r  even innocent ap­
pearing state o f mind. The prejudice in such a 
hypothetical would be low because none o f  the 
victims would be testifying to any particu larly 
outrageous behavior. It is on ly when a ll o f  the 
testimony is viewed in context that inferences 
adverse to the defendant w ill be drawn. This 
hypothetical may also serve to illustrate Wig- 
m ore ’s doctrine o f “ chance" discussed in n. 13, 
infra. The fact that any one o r  even two o f  the 
alleged victims was terrified by the circumstanc­
es might well be dismissed as a mistake on her 
pan , but when three o r more witnesses testify
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ly satisfy the first prong of the Lerchen­
stein test and take the case out of Evi­
dence Role 404(b).

[5] I believe, however, that the proba­
tive vahie of this evidence to establish 
mens rea is more than outweighed by the 
potential for prejudice. A jury faced with 
multiple accusers may not be convinced 
that any one accuser is accurately describ­
ing his or her past experience, but may, 
nevertheless, weigh the numerous accus­
ers’ testimonies and conclude that the de­
fendant deserves punishment. Conse­
quently, the evidence cannot survive the 
balancing test required under Alaska Evi­
dence Rule 403. In any event, S.F.’s reac­
tions to Velez could not have put him on 
notice of G.J.’s lack of consent, because 
Velez encountered S.F. on November 23. 
although he allegedly assaulted G.J. nine 
days earlier on November 14, 1986.

[6] In order to justify denial o f sever­
ance, SF.’s and G.J.’s experiences with Ve­
lez must be cross-admissible. Because the 
foregoing analysis establishes that G.J.’s 
experiences were not admissible to prove 
S.F.’s complaints, severance was incorrect­
ly denied even if S.F.’s experience was ad­
missible to prove G.J.’s accusation. In 
reaching this conclusion, I recognize that 
Velez was charged with attempted sexual

lhai they were terrified by ihe defendant, ii 
becomes more like ly that there was some objec­
tive basis fo r  their fear. __

12. In Moor, we addressed the state's need fo r  
other-crimcs evidence and said:

In evaluating the probative value o f the 
evidence, (in o rder to balance probative value 
against prejudicia l effect under Evidence Ru le 
403] the court must consider whether o r not 
there was sufficient other evidence introduced 
fo r the same purpose. I f  sufficient o ther evi­
dence has been introduced, the evidence o f 
other crimes must be excluded so that "(t]enu- 
ous o r marginal probative value o f  p r io r 
crimes evidence [w ill] never be allowed to 
serve as an excuse fo r  implanting prejudice in 
the minds o f the ju ry .”

We do not suggest that, in o rd e r to be ad­
missible, other crimes evidence must be strict­
ly  necessary to the prosecution's case in the 
sense that fa ilu re  to admit the evidence would 
leave the case subject to a motion fo r  directed 
judgment o f acqu itta l.. . .  We do stress, how ­
ever, that the issue upon which the evidence is 
offered must be tru ly  disputed in the case. 
Thus, where the prosecution wishes to use the

STATE Alaska 1305
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assault of GJ., not with sexual assault. 
The state was therefore under an obli­
gation to prove Velez’s specific intent, ie., 
that his motive or goal with regard to his 
restraint of GJ. was to sexually assault 
her.

Arguably, under Davis, Velez’s experi­
ences with other women might have been 
relevant to prove intent if there was any 
doubt regarding his intentions. When the 
evidence establishes an assault and bat­
tery, but the assailant’s motive is unclear, 
evidence of prior acts may be relevant to 
show the assailant’s intentions regarding 
the assault on the occasion in question. 
GJ.’s testimony, however, was unequivocal 
regarding whether Velez's motivations 
were sexual. She testified that he asked 
her to do a striptease for him, that he put 
his arm around her, and that he told her 
that he had not had a v/oman in a while and 
wanted someone to hold him. Velez told 
her, "Come on, I want it and you want it 
too.”  He pushed her down on the couch, 
laid on top of her, and attempted to sepa­
rate her legs with his knees. Under the 
circumstances, if GJ. was telling the truth, 
Velez’s intentions were blatantly sexual, 
and it was unnecessary to offer other evi­
dence to clarify his intentions when he 
grabbed her.12 To use the other evidence

evidence to rebut an anticipated defense, the 
tria l court should seriously consider delaying 
the o ffe r until the prosecution's rebuttal in 
order to ensure that the anticipated defense 
w ill in fact be raised.

709 P.2d at 506 (citations om itted).
The supreme court considered a related ques­

tion in Mullins v. State, 608 P.2d 764 (A ir ska 
1980). Alaska C rim inal Rule 45 excludes from  
computation o f time before tria l, the delay re­
sulting from  a continuance granted to the prose­
cution because o f the "unavailability o f evidence 
materia l to the state's case.”  The court con­
strued "material" to mean "important o r neces­
sary to the prosecution's case," and not to be 
synonymous with "relevant.”  Id. at 767 (in ter­
preting Evidence Ru le  401). A sim ila r analysis 
should lead us to conclude that evidence o f a 
defendant’s other bad acts should on ly  be admit­
ted when it is important o r necessary to the 
prosecution's case. A.R.E. 403, 404 (b ). See also 
State v. Lerchenstein, 726 P.2d at 550 (Rabinow ­
itz, C J ., dissenting) (in  balancing prejudice 
against probative value, the prosecution’s need 
fo r  the evidence is an important consideration; 
i f  the government has a strong case on the



1306 Alaska 762 P A C I F I C  R E P O R T E R ,  2d S E R I E S

to corroborate her testimony that he vio­
lently assaulted her, is simply to rely on 
propensity evidence in violation of Ler­
chenstein.

One other issue may come up on retrial 
and should be addressed here. GJ. was 
permitted to testify that Velez told her 
about an incident involving his ex-girl- 
friend, C.S., in which Velez struck C.S. and 
forced himself upon her. She said he told 
her "he wanted her and he knew that she 
wanted him too." Velez allegedly told GJ. 
that his ex-girlfriend had accused him of 
rape and obtained a restraining order 
against him. These comments and Velez’s 
aggressive behavior frightened G.J. This 
evidence was offered to explain GJ.’s moti­
vation and fear of the defendant.

[7] Although resistance is no longer re­
quired to prove rexual assault, many jurors 
might disbelieve a nonresisting witness’ 
testimony that sexual intercourse was non- 
consensual. Thus, the evidence of Velez’s 
statements to GJ. regarding C.S.'s experi­
ences might be admissible to show that G J. 
was frightened and would explain her lack 
of resistance and why she might engage in

disputed issue, the evidence o f a p rio r bad act 
shouid be excluded m ore read ily ).

13. The trial court Found the evidence admissible 
as an exception to Ru le 404 (b )— "p roo f o f mo­
tive. intent, preparation, [o r ] p lan .”  We ad­
dressed a similar holding in Pletnikofj, where 
we said:

While there is some ove rlap  in the permissi­
ble uses o f other bad acts evidence, it is un­
likely that evidence w ou ld ever be admissible 
in a given case fo r a ll the reasons mentioned 
in A.R.E. 404(b). See Moot v. Slate, 709 P.2d 
498, 304-06 (Alaska App.1985). The tria l 
court should therefore ca re fu lly  evaluate the 
reasons offered fo r  adm issib ility and, i f  it 
finds the evidence adm issible, indicate the 
precise basis fo r its adm ission. A ju ry  should 
not be told that certain evidence is admitted 
fo r all the purposes spelled out in A .R .E  
404(b), i f  most o f those purposes are irre le­
vant to ihe case. See 22 C. W right Si K . 
Graham, Federal Practice and Procedure: Evi­
dence § 5240 at 479 (1 9 7 8 ) (re fe rring  to a 
failure to differentiate between the various 
purposes permitted under Federal Ru le o f Ev­
idence 404(b) as the “  ‘sm orgasbord ’ approach 
to analysis o f other crim es evidence"). 

Pletnikoff, 719 P.2d at 1042^43 n. 1.
14. In  State v. Willis, 370 N .W .2d 193 (S .D .1985), 

the court justified adm ission o f a p rio r sexual 
assault to rebut a consent defense and noted

sexual relations without consenting to 
them.15 As we stressed in Moor, however, 
evidence of other crimes or other bad acts 
may only be admitted when it is necessary 
to prove the point in issue. 709 P.2d at 
506. G J . testified that she vigorously re­
sisted Velez’s assault, and the evidence is 
undisputed that she was successful in this 
regard and that he left without engaging in 
sexual intercourse. Because G.J. did resist 
and successfully prevented sexual inter­
course, there was no justification ior offer­
ing evidence that would have explained her 
lack of resistance had she not resisted. I 
assume that this evidence will not come in. 
on retrial.

CONCLUSION
It is relatively easy to demonstrate that 

use of other sexual assaults to rebut a 
consent defense cannot be reconciled with 
Alaska Evidence Rules 403 and 404(b). 
Those courts which admit such evidence in 
fact ignore the rule they purport to apply. 
To follow their lead does violence to the 
policy underlying the rules.14

'hat when the crim ina l act is admitted, and 
innocence is claimed on the basis o f some miti­
gating or exculpatory factor, intent becomes a 
material issue. Id. at 198 n. 6 (citing 2 J. Wig- 
more, Evidence § 307 at 207 (3d ed. 1940)). 
Under this rationale, whenever a defendant re ­
lies upon justification as an a ffirm ative defense, 
the defendant's p rio r c rim ina l history comes 
into evidence. See AS 11.81.300-.4S0 (general 
principles o f justification). Thus, i f  the accused 
admits striking the victim , but cla im s self-de­
fense, any prior nonprovoked assaults would be 
admissible to refute the defense. See People v. 
Simon, 184 Cal.App.3d 125, 228 Ca l.Rp tr. 855, 
862-64 (1986) (W einer, J., concurring ). Alaska 
law would appear to be to the contrary. See 
Keith v. State, 612 P.2d 977, 984 -86 Si nn. 23 -27 
(A laska 1980); Lerchenstein, 697 P.2d at 314 -19 .

The dissent, and to a lesser degree the concur­
rence, is troubled by the doctrine o f  chance. 
See C. Wright & K . Graham , supra § 5242; I I  J. 
W igmore, Wigmorc on Evidence § 302 (Chad- 
bourn Rev. ed. 1974). That doctrine would ap­
pear inapplicable to this case fo r  a number o f 
reasons. I f  the defendant concedes o r  does not 
dispute a ll relevant conduct, but argues that the 
conduct and the result to which it leads oc­
curred by accident o r  chance, then a significant 
number o f other instances o f  identical conduct 
leading to identical results occurring in close 
proxim ity is relevant to disprove accident o r
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On the other hand, the state makes a 
compelling argument that problems of 
proof in date rape cases, coupled with the 
probative value of evidence of similar in­
stances to corroborate the victim’s testimo­
ny, warrant a special exception to Rule 
404(b) similar to the exception recognized 
in Burke and Soper. I recognize the force 
of this argument Considering our su­
preme court’3 consistent policy of restrict­
ing the use of other-crimes evidence, see, 
e.g., Oksoktaruk v. State, 611 P.2d 521 
(Alaska 1980), I believe that this argument 
roust be made to the supreme court, for it 
is that court that should adopt any excep­
tions to the policy established in Rules 403 
and 404(b).15

The judgment of the superior court is 
REVERSED and this case REMANDED 
for new trial.

COATS, Judge, concurring.
I join in the decision to reverse Velez’s 

conviction. My reasons for doing so are 
somewhat different from Judge Single­
ton’s. I will therefore briefly set out my 
separate view of this case.

In Lerchenstein v. State, 697 P.2d 312 
(Alaska App.1985), affd , 726 P.2d 546 
(Alaska 1986), we discussed the interplay

chance, if common sense indicates that so many 
instances could not have happened coincidental­
ly. Wigmore uses the example o f three shots 
fired in succession in the vicin ity o f an individu­
al. The first two na rrow ly  miss; the third 
strongly suggests an intent to in jure. Id. § 302 
at 241. The propensity ru le  is not violated by 
the use o f the evidence because the relevant 
results and the conduct causing those results is 
conceded and on ly the advertence o r  inadvert­
ence o f the accompanying conduct is in issue.
For this reason W igmore was prepared to per­
mit evidence o f s im ila r contemporaneous 
events, even i f  the actor was anonymous. Id 
§ 303 at 247-48. When, however, the relevant 
conduct leading to the resu lt in question is con­
tested, there is a risk that the ju ry  w ill use the 
evidence lo  in fer propensity and in fe r that the 
defendant engaged in the prohibited conduct by 
committing the offense because the defendant 
engaged in sim ila r conduct in the past. Such an 
inference is precluded by A .R.E. 404 (b ). In  
such cases, I  believe that the prejudice flow ing 
from admission o f  the evidence exceeds its p ro ­
bative value as a matter o f  law.

In  a case o f date rape when the defense is 
consent, part o f the relevant conduct is an act o f

STATE Alaska 1307
(AlukaApp. 19M)
between Alaska Evidence Rules 404(b) and 
403. The trial court’s inquiry, we deter­
mined, in cases dealing with evidence of 
prior bad actii <s two-fold. "First, the court 
must determine that the evidence sought to 
be admitted has relevance apart from pro­
pensity. Second, the court must determine 
that the nonpropensity relevance out­
weighs the presumed highly prejudicial 
impact o f the evidence. ”  697 P.2d at 315- 
16 (emphasis added).

Whenever a defendant defends a sexual 
assault case on the ground that the alleged 
victim consented, the defendant’s intent at 
the time the defendant engaged in the sex­
ual act becomes an issue in the case. In 
order to convict the defendant, the jury 
must find not only that the victim riid not 
consent, but also that the defendant reck­
lessly disregarded the victim’s lack of con­
sent. Therefore, Velez’s attack on S.F. 
was relevant to show his reckless disregard 
of whether G.J. consented. The case in­
volving GJ., however, really appears to be 
a question of whether the jury believed 
Velez or G.J. If the jury believed G.J., 
there was no question that Velez attempted 
to sexually assault her. I f  the jury be­
lieved Velez, there was no question that he 
did not. It is not inconceivable, of course,

sexual inlercourse which is norm ally conceded. 
As we have seen, however, although consent 
under Alaska law turns prim arily on the respec­
tive states o f mind o f the alleged assailant and 
the alleged victim, it also includes consideration 
o f the defendant's conduct as it might affect 
both parties' states o f mind. In fact, in cases o f 
alleged date rape the case will probably turn on 
whether the ju ry  believes that the defendant 
engaged in coercive conduct because such con­
duct. i f  established, would readily permit the 
ju ry  to *.••.-» that the alleged victim was, in fact, 
coerced and that the defendant knew o r  was 
aware o f a substantial risk that the alleged vic­
tim was being coerced at the time intercourse 
occurred. In  summary, when, as here, the only 
rea l issue is whether coercive conduct occurred, 
use o f  the law o f chance to prove that such 
conduct occurred violates the “propensity rule." 
R u le  404(b).

15. There is a growing literature devoted to prob­
lem s o f p roo f in date rape cases. See Estrich, 
Rape, 95 Yale L_J. 1087 (1986); Note, Culpable 
Mistake it. Jape: Eliminating the Defense of 
Unreasonable Mistake of Fact as to Victim Con­
sent, 89 D ick.LRev. 473 (1985).

I
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that the jury might try to reconcile the two 
stories. They might then conclude that
G.J. did not consent, but that she did not 
adequately convey her lack of consent to 
Velez. This seems unlikely, however, 
based on the facts of the case. GJ.’s testi­
mony was very strong concerning her re­
sistance and her communication of that re­
sistance to Velez.

Balanced against this relevance is the 
presumed highly prejudicial effect of evi­
dence of prior crimes. Faced with the tes­
timony of three alleged victims, each claim­
ing that Velez raped them, a jury would 
certainly tend to conclude that Velez was 
guilty because he stood accused by three 
different people. This use of the evidence 
to show propensity, however, is forbidden 
under Rule 404(b). It appears to me, there­
fore, that the relevance of the evidence of 
the two other sexual assaults was clearly 
outweighed by the prejudicial impact of 
that evidence. Accordingly, I join in the 
decision to reverse.1

BRYNER, Chief Judge, dissenting.
I am unable to agree with the majority of 

the court in this case. The majority’s deci-
1. I have little difficu lty distinguishing Da\is v. 
Slate, 635 P.2d 481 (Alaska App. 1981). Davis 
was charged with the kidnap and rape o f M.M. 
Davis and Smith gave M.M. a ride a fter her car 
had broken down. Davis and Sm ith then drove 
M.M. o ff to a secluded area where Davis raped 
her. At trial. Davis argued consent. Smith was 
permitted to testify that on two p rio r occasions 
he and Davis had given women rides and Davis 
had sexually attacked the women. The testimo­
ny was admissible to show Davis' intent when 
he picked up M.M. and to show why Sm ith 
acted as he did. Id. at 484. The testimony 
placed the incident with M .M. in a context. 
There was little danger that the ju ry  would 
convict Davis because he was being charged in 
three separate incidents by three separate vic­
tims because the other victims never testified. 
The question in Davis came down to whether 
the ju ry  believed Smith and M.M., o r  believed 
Davis. In Davis, the testimony concerning the 
prior incidents merely tended to flesh out 
Smith’s version o f the story.

1. Although the issue is couched in terms o f 
improper joinder, see Stevens v. State, 582 P.2d 
621 (Alasha 1978), and Johnson v. State, 730 
P.2d 175 (Alaska App.1986), it is c lear that Velez 
could have suffered no prejudice from  m isjo in­
der i f  evidence o f the two assaults with which

sion peremptorily overrides a sound exer­
cise of trial court discretion and unneces­
sarily bars the admission of highly relevant 
evidence of criminal intent in a case where 
the issue of intent has affirmatively been 
placed in dispute by the defendant

The pivotal issue in this case is the ad­
missibility of evidence of other misconduct 
in a sexual assault case when the defend­
ant affirmatively claims consent.1 Evi­
dence of three sexual assaults was admit­
ted against Velez. The first occurred on 
October 24, 1985, when Velez raped his 
girlfriend, C.S. The second occurred ap­
proximately three weeks later, on Novem­
ber 14, 1985, when Velez attempted to rape 
G J., a woman he met at an Anchorage bar. 
Nine days later, on November 23, 1985, the 
third assault occurred when Velez forcibly 
raped S.F., another woman he met at a bar. 
Velez was charged with attempted sexual 
assault in the first degree for the Novem­
ber 14 attack on G.J. and with sexual as­
sault in the first degree for the November 
23 attack on S.F.

The evidence at trial as to the first 
charged assault indicated that G.J. worked 
part-time as a dancer at a topless bar in

he was charged would have been cross-admissi­
ble in separate tria ls and, further, i f  evidence o f 
his initial, uncharged assault would have been 
admissible in both cases. See, e.g„ State v. 
York, 50 Wash.App. 446. 749 P.2d 683. 687-88 
(1987). Our holding in Johnson is not to the 
contrary. Johnson upholds the right o f auto­
matic severance when cases are joined solely on 
the basis o f the sim ilarity o f  the offenses 
charged. Im p lic it in the ru le o f  automatic sev­
erance adopted in Johnson is the recognition 
that adm issibility o f evidence o f other m iscon­
duct w ill often depend on the specific context in 
which the evidence is offered at tria l, and that it 
m ay therefore frequently be difficu lt to predict 
cross-admissibility with accuracy in advance o f  
tria l. Nothing in Johnson purports to establish 
a ru le  o f perse reversal in the event o f  im proper 
jo in d e r o r  to alter the usual rules governing 
harm less e rro r. When a tria l court errs in 
denying automatic severance and it appears, 
fo llow ing the tria l, that evidence o f each o f the 
jo in t charges would properly have been admissi­
ble in a separate tria l on the others, the e rro r in 
failing to grant an automalic severance w ill be 
harm less unless the defendant establishes some 
other specific prejudice stemming from  the m is­
jo inder. Here, Velez has shown no specific 
prejudice apart from  the possible lack o f cross­
admissibility.
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Archorage. Velez became acquainted with talked and danced
V E L E Z  v. S T A T E
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GJ. because he was a regular lunchtime 
customer at the bar where she danced. 
Velez visited GJ. and her boyfriend at 
GJ.’s trailer on several occasions and 
helped GJ.’s boyfriend work on his truck. 
On November 14, 1985, GJ. went to Ve­
lez’s body shop to pick up a coat. Velez 
drove GJ. nome, stopping on the way to 
purchase blackberry brandy and beer. 
When they arrived at GJ.’s trailer, she 
invited Velez in for a drink.

Velez told G.J. about an incident involv­
ing his former girlfriend in which he had 
hit her and forced himself upon her be­
cause "he wanted her and he knew that she 
wanted him.’’ He told G J. that his former 
girlfriend had accused him of rape and had 
obtained a restraining order against him.

After drinking the brandy and beer, Ve­
lez asked GJ. to dance for him. She re­
fused. Velez got up and put his arms 
around GJ., saying that he had not been 
with a woman for a while. GJ. kissed 
Velez on the cheek and told him to calm 
down, reminding him that she had a boy­
friend. Velez became more aggressive and 
held GJ. against himself. G.J. again told 
Velez to calm down or leave. She moved 
away from Velez and sat down on the 
couch. Velez approached GJ. again, say­
ing, “ come on, . . .  I want it and you want 
it too.” GJ. started to get up, but Velez 
pushed her back down on the couch. He 
lay on top of GJ. and attempted to sepa­
rate her legs with his knees, telling her, 
"come on, you know you want it.”  GJ. 
screamed and told Velez to get out. Velez 
struck her in the face, and they continued 
to struggle. Eventually, GJ. managed to 
get away for long enough to pick up the 
telephone. She threatened to call the po­
lice. Velez left the trailer.

GJ. reported the incident to the police. 
After an initial investigation, a misdemean­
or citation was issued against Velez for 
assault and battery, and the case was ap­
parently referred to the Anchorage Police 
Department for further investigation of 
more serious charges.

On November 19, 1985, Velez met S.F. at 
another Anchorage bar. Velez and S.F.

Velez invited S.F. to 
L ' g her car to his body shop to get an 
et Jmate on some work S.F. needed to have 
done. On November 23, 1985, S.F. went to 
the body shop to have a headlight repaired. 
Velez was at the shop with several other 
people. While Velez was installing the 
headlight, he suggested that S.F. and the 
shop owner's girlfriend buy some blackber­
ry brandy and beer, When they returned, 
everyone drank the brandy and beer and 
smoked marijuana. During this time, Ve­
lez mentioned to S.F. that he had charges 
pending against him in another state for 
assault and battery and that he had come 
to Alaska to get away from them.

After the others left the shop, S.F. asked 
Velez what she owed him for fixing her 
headlight. Velez replied, “A hug." S.F. 
gave Velez a hug and he pushed her down 
on the couch. S.F. said, “Nj," and began 
to struggle. Velez grabbed her by the 
throat and tried to remove her clothing.
S.F. tried to knee Velez in the groin; he 
said menacingly, "Don't you ever do that 
again.”  After removing S.F.’s pants and 
underwear, Velez had sexual intercourse 
with her. He got up and placed a blanket 
on the Door, dragged S.F. o ff the couch, 
and had sexual intercourse with her again. 
Velez subsequently permitted S.F. to leave.
S.F. reported the rape to the police later 
that evening.

Velez testified in his own behalf at trial. 
Concerning the November 14 attempted 
rape, he admitted hugging and kissing GJ. 
but claimed that she started screaming for 
no apparent reason, so he let go of her and 
she fell down. According to Velez, he left 
GJ.’s apartment soon thereafter when ef­
forts to calm her down proved unavailing. 
Velez did not deny making the statements 
to GJ. concerning his assault on a former 
girlfriend. He testified, however, that he 
had not been charged with rape as a result 
of the incident and that his former girl­
friend’s efforts to obtain a restraining or­
der had been dismissed because she failed 
to appear for a hearing. On croSs-examina- 
tion, Velez denied forcing his former girl­
friend to have sexual intercourse with him.
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Concerning the November 23 sexual as­
sault on S.F., Velez admitted having sexual 
intercourse but claimed that the episode 
was entirely consensual.

On rebuttal, the trial court permitted the 
state to call Velez’s former girlfriend, C.S., 
as a witness. C.S. testified that she met 
Velez in September 1985 and went out with 
L.ii several times. On October 24, 1985, 
she and Velez spent the evening drinking 
with several other people at the body shop; 
Velez was drinking blackberry brandy and 
beer. Later that evening, Velez invited her 
to his apartment for a drink. According to 
C.S., Velez became aggressive and tried to 
kiss her. She told him that she did rot 
want to have sex with him. They strug­
gled and C.S. began to cry. Velez pulled 
her down on the floor and forced her to 
have sexual intercourse. C.S. subsequent 
ly attempted to obtain a restraining order, 
but she did not follow through or file for­
mal charges of assault against Velez be­
cause she was afraid of him.

The jury convicted Velez of the attempt­
ed sexual assault on G.J. and of the sexual 
assault on S.F. He thereafter appealed. 
On appeal, Velez claims that, had separate 
trials been held on each of the two charges, 
evidence of his other two acts of sexual 
misconduct would have been inadmissible.

The proper starting point for analysis of 
Velez’s claim is Alaska Rule of Evidence 
404(b):

(b) Other Crimes, Wrongs, or Acts. 
Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character 
of a person in order to show that he 
acted in conformity therewith. It may, 
however, be admissible for other pur­
poses, such as proof of motive, opportu­
nity, intent, plan, knowledge, identity, or 
absence of mistake or accident 
The plain language of Rule 404(b) bars 

the use of evidence o f other misconduct 
only when it is admitted to prove the de­
fendant's character, and only when the pur­
2. AJLE. 403 provides:

Exclusion of Relevant Evidence on Grounds 
of Prejudice, Confusion, or Waste of Time.

Although relevant, evidence may be exclud­
ed i f  its probative value is outweighed by the

pose of proving character is to establish 
the defendant’s conduct in committing the 
offense charged. The rule does not oper­
ate to forbid evidence of other misconduct 
when it is relevant to show the defendant’s 
culpable mental state—or mens rea—as 
opposed to the defendant's conduc; -or ac­
tus reus:

Where the proof of other acts is of­
fered to show that the person engaged in 
the disputed conduct, the weak probative 
value of the evidence of other crimes, 
wrongs, or acts is swamped by the coun­
tervailing considerations of fairness and 
efficiency. Therefore, the general rule 
is, as stated in Rule 404(b), that other 
acts may not be used to prove the con­
duct of the actor. But once it has been 
shown by other evidence that the act was 
done and the issue is who did the act and 
with what mental state, the balance 
shifts. The probative worth of the evi­
dence when offered for some other pur­
pose may be higher, the need to prove 
the requisite mental state may be great­
er, and the prejudice to the defendant 
may be less. Hence, the balance cannot 
automatically be struck against admissi­
bility.

22 C. Wright & K. Graham, Federal Prac­
tice and Procedure § 5239 at 438-39 (1978) 
(hereinafter Wright & Graham).

When evidence of other misconduct is 
shown to have relevance to some issue 
other than the defendant's propensity for 
conduct similar to the conduct charged, ad­
mission of the evidence ‘ ‘is left to the appli­
cation of the normal rules of rele­
vance ”  Id. See also Huddleston v.
United States, —  U.S. ----- , 108 S.Ct.
1496, 99 L.Ed.2d 771 (1988). Primary 
among the "normal rules of relevance,” of 
course, is Alaska Rule of Evidence 403,1 
which permits the trial court, as a matter 
of discretion, to exclude relevant evidence 
when its probative value is outweighed by 
its potential for prejudicial impact Wright 
& Graham, § 5239 at 439. See also Ler-

danger o f un fa ir prejudice, confusion o f  the 
issues, o r  m isleading the ju ry , o r by con: ider- 
ations o f  undue delay, waste o f  time, o r  need- 
less presentation o f  cumulative evidence.
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(Alaska App.1985), affd, 7?,6 P.2d 546 
(Alaska 1986).

The issue of admissibility in the present 
case thus turns initially on the question 
whether, in relation to each of the two 
charges against Velez, the evidence of his 
other misconduct was relevant to prove 
something besides his propensity to commit 
the type of conduct charged. I f  some oth­
er legitimate relevance is established, 
A.R.E. 404(b) is inapplicable; the issue of 
admissibility shifts to the balancing formu­
la articulated in A.R.E. 403.

One of the purposes for which evidence 
of other misconduct is expressly allowed 
under A.R.E. 404(b) is to show intent. 
"The theory upon which evidence of other 
crimes is admissible on [the issue of intent] 
under Rule 404(b) is that its use on the 
mental element of the offense does not 
require an inference as to the character of 
the accused or as to his conduct.”  Wright 
& Graham, § 5242 at 487-88. This excep­
tion to A.R.E. 404(b) is broadly recognized 
and as broadly applied. See, e.g., Huddle­
ston, 108 S.Ct. 1496. Intent is one of the 
exceptions expressly listed in A.R.E. 404(b) 
and is thus clearly recognized under Alaska 
law, even though the rule has been charac­
terized as one of exclusion rather than in­
clusion. See Oksoktaruk v. State, 611 
P.2d 521, 524 (Alaska 1980).

Because the exception for intent might 
threaten to swallow the rule if too broadly 
applied, however, two limitations are com­
monly imposed. First, ” [t]he issue of in­
tent must be seriously disputed.”  Wright 
& Graham, § 5242 at 489. See also Free­
man v. State, 486 P.2d 967, 977 (Alaska 
1971). And, second, the evidence of other 
misconduct must be similar to the act of 
misconduct with which the accused is 
charged. Wright & Graham, § 5242 at 
490-92; Adkinson v. State, 611 P.2d 528, 
532 (Alaska 1980); Oksoktaruk, 611 P.2d 
at 524.

In the specific context of sexual assault 
cases where the defendant claims consent, 
there is abundant case law in other jurisdic­
tions allowing the admission of evidence 
showing similar sexual acts in order to

intent See, e.g., 
Oglen v. State, 440 So.2d 1172, 1176 (Ala. 
Cr.App.1983); People v. Salazar, 144 Cal. 
App.3d 799, 193 Cal.Rptr. 1, 7 (1983); Peo­
ple v. Jackson, 110 Cal.App.3d 560, 167 
Cal.Rptr. 915, 918-19 (1980); O'Neal v. 
State, 170 Ga.App. 637, 318 S.E.2d 66 , 67 
(1984); Baker v. State, 449 N.E.2d 1085, 
1088-89 (lnd.1983); State v. Gonzales, 217 
Kan. 159, 535 P.2d 988, 989-90 (1975); 
Williams v. State, 95 Nev. 830, 603 P.2d 
694, 697 (1979); State v. Fears, 69 Or.App. 
606, 688 P.2d 88, 89-90 (1984); State v. 
Willis, 370 N.W.2d 193, 198 (S.D.1985); 
Rodriguez v. State, 646 S.W.2d 539, 542 
(Tex.App. 1982); State v. York, 50 Wash. 
App. 446, 749 P.2d 683, 688-90 (1987). See 
generally, Annotation, Admissibility, in 
Rape Case, o f Evidence that Accused 
Raped or Attempted to Rape Person Oth­
er than Prosecutrix, 2 A.L.R. 4th 330, 
345-49 (1980).

In Alaska, the issue is squarely con­
trolled by Davis v. State, 635 P.2d 481 
(Alaska App.1981), a case that is virtually 
indistinguishable from Velez’s case. In 
Davis, we expressly approved the use of 
similar crimes evidence to prove the intent 
of the defendant, who was charged with 
sexual assault and kidnapping, and who 
affirmatively asserted the defense of con­
sent:

In the present case, when Davis took the 
stand and testified that he had engaged 
in sexual intercourse with M.M., but that 
the intercourse was consensual, he af­
firmatively and specifically placed in is­
sue his intent. Given this testimony, the 
highly probative nature of the evidence 
concerning recent similar assaults by 
Davis is manifest, and the trial court’s 
decision allowing the evidence to be 
heard by the jury is not an abuse of 
discretion.

Id. at 485 (citations omitted).
The majority of the court in this case is 

unable to decide whether to distinguish 
Davis or overrule it, so they attempt to do 
a little of both. The attempt to distinguish 
Davis is wholly unconvincing. While it is 
true that Davis was charged with kidnap­
ping, a specific intent crime, as well as with
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sexual assault, the passage from Davis 
quoted above makes it clear that our hold­
ing addressed the relevance o f Davis’ prior 
misconduct on the issue of his intent in 
committing the sexual assault, not on the 
issue of his intent in committing the kid­
napping. We found the evidence to be 
“ highly probative” on the issue of intent, 
and we found its relevance for that purpose 
to be “manifest.”  Id.

Moreover, our holding in Davis ad­
dressed the admissibility of the challenged 
evidence on the issue of intent, not, as the 
majority of the court implies, on the issue 
of common scheme or plan. Indeed, if com­
mon scheme or plan had been at issue in 
Davis, it would have been wholly unneces­
sary for this court to rely on the fact that 
Davis had expressly raised the defense of 
consent and thereby placed his intent in 
issue, because the common scheme or plan 
exception to A.R.E. 404(b) allows the use of 
other crimes evidence to prove either con­
duct or intent. See Wright & Graham, 
§ 5244 at 502 ("evidence of a plan may also 
be admissible to show the doing of the 
criminal act").

Judge Coats' concurrence suggests that 
it was necessary to explain Davis’ intent 
toward his victim. Yet, the need to explain 
Davis’ intent with respect to his victim was 
hardly greater than the need to explain 
Velez’s intent with respect to G.J. and S.F. 
Other bases for distinguishing Davis sug­
gested by Judge Coats are no more per­
suasive. To the extent that the actions of 
Smith, Davis’ accomplice, needed explana­
tion, that explanation could certainly have 
been provided without specific reference to 
the prior sexnal assaults. As in Davis, the 
evidence of Velez’s prior misconduct in this 
case placed his actions "in a context.”  Just 
as was the case in Davis, the issue of guilt 
here came down to a contest of credibility 
between the victims and the defense. And 
there is little reason to suspect that the 
evidence of prior sexual assault was any
3. In  addition. Key seems to place significance 

on the conclusion tnat, because the state bears 
the burden o f proving the lack o f consent to 
begin with, the fact that the defendant expressly 
raises a consent defense adds no new element to 
the state’s burden and therefore cannot be relied

less prejudicial in Davis—where it was 
presented through the testimony o f an ac­
complice who was an eyewitness—than it 
was in the present case—where it was 
presented through the testimony of the vic- 
dms themselves.

The reasons advanced in support o f over­
ruling Davis are equally unconvincing. In 
opposition to Davis and the numerous au­
thorities from other jurisdictions reaching 
like conclusions on similar facts, Judge Sin­
gleton's opinion cites two decisions: People 
v. Key, 153 Cal.App.3d 888, 203 Cal.Rptr. 
144, 147-50 (1984), and State v. Saltarelli, 
98 Wash.2d 358, 655 P.2d 697, 699-701 
(1982) (en banc).

These decisions are poorly reasoned. 
They begin with the premise that rape is a 
general intent crime, and they point out 
that a defendant who claims consent ad­
mits knowingly engaging in an act of sexu­
al intercourse. From this, the cases prema­
turely conclude that the defendant, by 
claiming consent, has admitted both the 
actus reus and the culpable mental state 
for the offense. They reason that the only 
fact remaining in dispute is the victim’s 
lack of consent—an issue which they as­
sume to be unrelated to the defendant’s 
mental state. See Key, 203 Cal.Rptr. at 
148; Saltarelli, 655 P.2d at 701. See also 
State v. Houghton, 272 N.W.2d 788, 791-92 
(S.D.1978) (overruled by State v. Willis, 
370 N.W.2d 193, 197-98 (S.D.1985)).

Atop this analytical foundation, Key, Sal­
tarelli, and similar cases build the conclu­
sion that defendants in rape cases who 
claim consent do not place their intent in 
issue. This conclusion is as shaky as its 
logical underpinnings are flawed. These 
cases are mistaken in two respects: first, 
in their understanding of the scope of the 
intent exception to Rule 404(b), and, sec­
ond, in vheir understanding of the elements 
o f the crime of rape—more particularly, 
the requirement that the state prove the 
victim’s lack of consent.1

on as a basis fo r  justifying the admission o f 
evidence that would not otherwise be permitted. 
Set Key, 203 Cal.Rptr. at 148. This reasoning, 
however, simply misinterprets the common re­
striction that lim its reliance on the intent excep­
tion to Rule 404(b) to cases in which intent is
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The starting point of analysis in Key and 
Saltarelli is that rape is a general intent 
crime. The underlying premise seems to 
be that the intent exception to Rule 404(b) 
has no application—or is at least of less 
significance—in cases involving only know­
ing or reckless conduct; the cases seem to 
assume that for the intent exception to 
apply, specific intent must somehow be at 
issue. This is simply incorrect. Rule 
404(b) uses the word ’ ’intent”  as a conve­
nient form of shorthand to denote any as­
pect of the accused's culpable mental state 
that is included as an element of the prose­
cution's case:

The ‘intent’ exception should be read 
broadly so as to cover any required men­
tal element of the crime whether malice 
or knowledge or the absence of mistake, 
accident, or duress or intoxication.

Wright & Graham, § 5242 at 487.
The second mistake made by Key and 

Saltarelli lies in their characterizing the 
state’s duty to prove lack of consent as one 
that deals only with the conduct of the 
victim and that has nothing to do with the 
culpable mental state of the accused. Even 
Judge Singleton’s opinion in the present 
case expressly disavows this view and ac­
knowledges that it amounts to a significant 
oversimplification.

Under Alaska law, the crime of rape— 
sexual assault in the first degree—is de­
fined to include any act of ‘‘sexual pen-

actually disputed. See Freeman v. Slate, 486 
P.2d 967, 977-78 (A laska 1971); W right & Gra- 
ham, § 5242 at 489 . The significance o f the 
defendant's reliance on a consent defense is not 
that it imposes on the state the duty to prove a 
new element, but ra ther that it places into actu­
al and serious dispute an element that, while 
there from the outset, might otherwise not have 
been actively contested.

4. Our interpretation in Reynolds was based on 
our previous ru ling  in Neitzel v. State, 655 P.2d 
325,329 (Alaska App.1982), where we construed 
the provisions o f  the Alaska Revised Crim inal 
Code governing general principles o f  crim inal 
respooibility. Under AS 11.81.600(a), the m ini­
mal requirement fo r  crim inal liab ility is “ con­
duct" involving a vo lun ta ry  act o r om ission. In 
all but rare instances, the prohibited conduct 
must be accompanied by a culpable mental 
state. AS 11.81.600(b ). Under AS 11.81.610, the

STATE Alaska 1313
(AlukaApp. 1988)
etration with another person without con­
sent of that person.”  AS 11.41.410(a)(1). 
We construed this provision in Reynolds v. 
State, 664 P.2d 621, 625 (Alaska App.1933). 
Under the interpretation we adopted in 
Reynolds, in order to prove the crime, the 
state must first show an act of sexual 
penetration by the defendant. This is the 
prohibited conduct, or actus reus, of the 
offense. The prosecution must next show 
that the victim did not consent. Lack of 
consent, a surrounding circumsti ice, com­
prises the second element of the state's 
case. As to each of these two elements, 
the state is required to prove the defend­
ant’s culpable mental state. With respect 
to the prohibited conduct—the act of sexual 
penetration—the state must show that the 
defendant acted knowingly. With respect 
to the surrounding circumstance—the vic­
tim’s lack of consent—the state must prove 
that the defendant acted recklessly.4

The state's duty to prove lack of consent 
thus actually encompasses a two-fold obli­
gation: the first portion of the duty deals 
with establishing the victim’s state of mind 
and conduct: the second portion addresses 
the defendant’s awareness of the victim’s 
conduct and state of mind, and the defend­
ant’s own subjective response to that 
awareness. These two aspects of lack of 
consent are inextricably interwoven, and, 
contrary to the conclusions reached in Key 
and Saltarelli, the second aspect plainly 
involves the defendant's intent—his culpa-

elements o f  any crime may be separated into 
fou r categories: conduct, surrounding circum­
stance, result, and culpable mental state. 
Where no specific provision fo r a culpable men­
tal state is made in the definition o f an offense, 
AS 11.81.610 makes the fo llow ing mental states 
applicable: fo r  conduct, the prosecution must 
show that the accused acted knowingly; fo r  a 
result o r  a circumstance, the prosecution must 
show that the defendant acted recklessly. The 
defin ition o f first-degree sexual assault, as set 
out in  AS 11.41.410(a )(1 ), does not specify a 
cu lpab le mental state. In  Reynolds, relying on 
Neitzel's interpretation o f  AS 11.81.600 and AS 
11.81.610, we concluded that, as to the prohibit­
ed conduct— sexual penetration— the applicable 
mental state is "knowingly"; as to the surround­
ing circumstance— lack o f consent— the applica­
ble mental state is "recklessly."
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ble mental state.5
It is precisely because the notion of con­

sent intertwines the victim’s willingness to 
consent and the defendant’s awareness of 
that willingness that a defendant cannot 
affirmatively invoke the former without 
also invoking the latter. Both are integral 
parts of the same fabric, and when a de­
fendant asserts that he committed an act of 
sexual penetration with the victim’s con­
sent, he also necessarily asserts his own 
good faith—that he acted with benign in­
tent, neither knowing of nor disregarding 
the victim’s lack of consent.

It follows that, when a defendant affirm­
atively claims consent, the issue of culpable 
mental state becomes actually and serious­
ly disputed: the state will r.ot prevail by 
convincing the jury merely of the victim’s 
subjective unwillingness to engage in sexu­
al penetration with the defendant, but it 
must also convince the jury that the de­
fendant knew of or recklessly disregarded 
the victim’s wishes. In these circumstanc­
es, evidence of other similar misconduct by 
the defendant should legitimately be avail­
able to the state—subject of course to the 
balancir; process of A.R.E. 403—to shed 
light on the defendant’s intent.

Although actually acknowledging that 
the notion of lack of consent incorporates 
the defendant’s intent, and although actual­
ly conceding—albeit reluctantly—that evi­
dence of similar misconduct may have rele­
vance on this issue, Judge Singleton’s opin­
ion in this case inexplicably adheres to
5. It might be argued that Key and Saltarelli arc 

distinguishable because Alaska construes its sex­
ual assault statute d iffe ren tly  from  California 
and Washington by requiring p ro o f o f reckless­
ness as the culpable mental slate the defendant 
must possess with regard to the victim's lack o f 
consent. No comparable wens rea requirement 
is expb'citly recognized in m any jurisdictions.
This distinction, however, does not restore the 
validity o f the analysis iD Key and Saltarelli.  ̂
Although Alaska may be unique in affirm ative ly 
requiring proof o f recklessness with respect to 
the victim's lack o f  consent, v irtu a lly  a ll ju ris ­
dictions recognize, at the very least, a reason­
able mistake o f fact defense as to the victim's 
lack o f consent. In  effect, then, v irtua lly  a ll 
jurisdictions recognize that the defendant must 
be shown to have acted at least negligently with 
respect to the victim's lack o f consent. Accord­
ing to Wright h G raham , absence o f mistake is 
among the aspects o f  culpable mental state in ­

cases like Key and Saltarelli, which 
wrongly reach exactly the opposite conclu­
sion. And in the same breath as Judge 
Singieton’s opinion acknowledges the theo­
retical relevance of evidence of other mis­
conduct on the issue of intent, it summarily 
dismisses the relevance as insignificant 
In the process, the opinion overlooks the 
limited reach of A.R.E. 404(b). The point 
made at the outset of this dissent bears 
repetition: Rule 404(b) operates to categor­
ically exclude evidence of other misconduct 
only when the sole relevance of that evi­
dence is to establish the defendant’s con­
duct by proving a propensity to engage in 
like conduct; once any relevance apart 
from propensity is established, Rule 404(b) 
ceases to operate as a prohibition, shifting 
the question of admissibility to the bal­
ancing process established in Rule 403.

The balancing test set out in A.R.E. 403, 
however, is one that is primarily for the 
trial court to apply. Alaska Northern De­
velopment, Inc. v. Alyeska Pipeline Ser­
vice Company, 666 P.2d 33, 42 (Alaska 
1983); Hawley v. State, 614 P.2d 1349, 
1361 (Alaska 1980); Dyer v. State, 666 P.2d 
438, 451 (Alaska App.1983). The opinions 
written by the majority of the court in this 
case give no meaningful deference to that 
court’s superior command over factual is­
sues. Neither opinion advances a satisfac­
tory explanation for the conclusion that the 
trial court abused its discretion in applying 
the balancing test.6

eluded in the intent exception to Rule 404 (b ). 
See W right & G raham , § 5242 at 487. Thus, 
even taking into account the potential d iffe r­
ences between Alaska law and the substantive 
provisions governing sexual assault in C a lifo r­
nia and Washington, Key and Saltarelli are in ­
correct in concluding that a consent defense 
does not place the defendant's intent in issue.

Judge Singleton's opin ion a lso somewhat 
clouds the issue with a discussion o f Alaska 
cases considering other exceptions to A.R.E. 
404 (b ). It discusses the “ lewd disposition”  ru le 
articu lated in Burke v. State, 624 P.2d 1240, 
1248-50 (A laska 1980), and subsequently ap­
plied by this court in Moor v. State, 709 P.2d 
498, 505 -07  (A laska App.1985), Bolden v. State, 
720 P.2d 957, 960-61 (A laska App.1986), and 
Soper v. State, 731 P.2d 587, 590-91 (A laska 
App.1987). A ll o f  these cases address a sui
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In summarily concluding that, for pur­
poses of proving the November 23 sexual 
assault of SJ., the probative value of Ve­
lez’s November 14 attempted assault on 
GJ. was "more than outweighed by the 
potential for prejudice,”  Judge Singleton’s 
opinion seems to assume that the only con­
ceivable relevance of Velez’s after ?ted as­
sault on GJ. lies in its tendency to show 
Velez’s recklessness by establishing that 
he had prior notice that his conduct was 
offensive to G J. and that he was therefore 
aware of a substantial and unjustifiable 
risk that similar conduct might be offen­
sive to S.F. This is certainly one point of 
relevance. Although I am far less willing 
than the majority of this court to dismiss 
out of hand the probative value of the 
evidence under this theory, the point is not 
determinative. For there is a separate the­
ory under which Velez’s attempted assault 
on GJ. is more directly relevant to prove 
his culpable mental state in assaulting S.F.

It is important to note preliminarily that 
the mere fact that the state was required 
to prove that Velez acted at least recklessly 
with regard to S.F.'s lack of consent could 
not preclude the presentation of evidence 
showing that he acted knowingly or inten­
tionally. Obviously, it would be irrational 
to argue that a man who deliberately raped 
a woman should thereafter be able to pre­
clude the state from proving his culpable 
mental state because the evidence estab­
lished that he acted intentionally rather 
than recklessly with regard to lack of con­
sent. Such situations are foreseen and
generis exception that is akin to the "motive" 
exception expressly p rovided fo r  in A.R.E. 
404(b); the exception perm its use o f evidence 
showing prior sexual contact between the de­
fendant and the victim , o r  a person close ly 
related to the victim, in  o rder to establish the 
existence o f a particu la r a ffin ity  between the 
defendant and the victim . This exception obvi­
ously has nothing to do with the issues o f  ad­
missibility presented here, and ou r decisions 
dealing with this exception are inapposite. 
Somewhat more pertinent Is o u r decision in 
Ptemikoff v. State, 719 P .2d 1039 (A laska App. 
1986), also discussed by Judge Singleton ’s op in ­
ion and relied on alm ost exclusively by Velez on 
appeal. Plctnikoff involved a sexual assault 
prosecution in which the defendant claimed 
consent The tria l court allowed evidence o f  a 
prior episode o f sexual contact between the de­

dealt with in the Alaska Revised Criminal 
Code, which expressly provides that reck­
lessness may be established not only by 
evidence of reckless conduct but also by 
evidence showing one of the higher levels 
of culpable mental state. Alaska Statute
11.81.610(c) states, in relevant part: " I f  
acting recklessly suffices to establish an 
element, that element also is established if 
a person acts intent'onally or knowingly.”

Because Velez placed his culpable mental 
state in issue by claiming S.F.’s consent, 
the state was entitled, under this provision, 
to establish that he acted with knowledge 
of S.F.’s lack of consent, The evidence of 
Velez's recent assault on G.J. did just that. 
Quite apart from its more tenuous tenden­
cy to show that Velez’s earlier attack on 
GJ. placed him on notice of the risk that
S.F. might find his advances offensive, the 
attack on G.J. tended to directly and force­
fully establish the probability that Velez 
was fully aware of S.F.’s state of mind and 
that he knowingly disregarded it.

This theory of relevance, commonly re­
ferred to as the theory of probabilities, has 
long been recognized as legitimate, 
Wright & Graham ascribe the theory of 
probabilities to Wigmore and make a point 
of noting that it is distinguishable from the 
use of evidence of other misconduct to 
show propensity:

The “ intent" exception should be read 
broadly so as to cover any required men­
tal element of the crime whether malice 
or knowledge or the absence of mistake, 
accident, duress or intoxication. The the-
fendant and another woman; it was undisputed, 
however, that the p rio r sexual contact was con­
sensual. In  reversing as violative o f A .R.E. 
404 (b ) the tria l court’s admission o f evidence 
dealing with the p rio r episode, ou r decision in 
Plctnikofl considered and rejected various o f  the 
listed exceptions to the ru le, including common 
scheme and plan, modus operandi, and motive. 
The intent exception, however, was not argued 
o r  considered as a theory o f relevance; the 
reason fo r  this seems apparent: because the 
p rio r incident o f sexual contact in Plctnikoff 
was acknowledged to have been consensual, it 
cou ld have had no conceivable relevance on the 
issue o f  intent. To the extent that Plctnikoff 
contains any discussion o f the intent exception 
to Ru le 404(b ), the discussion is c lea rly  dicta, 
addressing an issue that was not on ly unneces­
sary but also not raised.
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ory upon which evidence of other crimes 
is admissible on these issues under Rule 
404(b) is that its use on the mental ele­
ment of the offense does not require an 
inference as to the character of the ac­
cused or as to his conduct  As Wig­
more explains, the evidence of intent can 
be offered on the theory of probabilities. 
We can accept the defense that an ac­
cused car thief had a good faith belief 
that he had permission to take an auto­
mobile on one occasion but when the 
evidence shows that he made similar 
"mistakes” before, our doubts grow. It 
is the improbability of these fortuities 
rather than any inference as to the char­
acter of the accused that supports the 
belief in guilt 

Wright & Graham, § 5242 at 487-88 (foot­
notes omitted). It seems to me that this is 
the precise theory upon which we have 
previously found comparable proof to have 
manifest relevance as evidence of intent 
See Davis, 635 P.2d at 485.

Wright & Graham go on to observe that 
"[similarity of offenses is an important 
consideration when the evidence of other 
crimes is offered to prove intent on Wig- 
more’s theory of improbability [sic]." 
Wright & Graham, § 5242 at 491. In the 
present case Judge Johnstone correctly 
noted numerous points of factual similarity 
between Velez’s assault on S.F. and his 
earlier assault on G.J. Judge Johnstone 
also properly considered that the two 
crimes were closely related in time, occur­
ring within approximately two weeks of 
each other. Given the circumstantial and 
temporal similarity between the two of­
fenses, I see utterly no basis for concluding 
that Judge Johnstone abused his discretion 
in finding that the probative value of Ve­
lez’s prior attempted assault on GJ. was 
substantially outweighed by its potential 
for prejudicial impact 

In reaching a contrary conclusion and 
finding that the evidence of Velez’s other 
assaults was more prejudicial than proba­
tive, the majority of the court appears to 
misunderstand the relevance of the dis­
puted testimony under the theory of proba­
bilities. Ironically, it is perhaps because 
the disputed testimony has such forceful

weight as evidence of probability that the 
majority of the court confuses it with im­
permissible evidence of propensity.

Certainly, the evidence of Velez’s other 
sexual misconduct in this case must have 
had compelling impact, and in all likelihood 
it made the jury’s task a relatively simple 
one. Yet, the chief convincing force of the 
disputed testimony lay not in its indirect 
tendency to establish Velez's guilt by show­
ing that he was the type of person who 
committed sexual assaults and that he 
must therefore have acted in conformity 
with his character in committing the sexual 
assaults charged. Rather, the evidence 
had more obvious and immediate impact 
because it directly refuted Velez’s claim 
that he acted with innocent intent. That 
Velez might falsely be accused of rape 
after engaging in consensual sexual inter­
course with one woman would not, in the 
abstract, be implausible. But the evidence 
here showed that in a one-month period 
Velez engaged or attempted to engage in 
sexual intercourse with three separate 
women, all of whom claimed rape.

In light of this evidence, the probability 
that Velez acted out of a reasonable and 
good faith belief that he was engaging in 
consensual sexual intercourse seems stag­
geringly low. Crucially, the conclusion 
that Velez’s consent defense is improbable 
is one that derives exclusively from the 
sheer improbability of three false accusa­
tions arising under similar circumstances in 
such a short period of time. This conclu­
sion is distinct from and entirely indepen­
dent of any tendency of the disputed evi­
dence to show propensity; it does not entail 
the intermediate, and impermissible, infer­
ence that Velez is the type of person who 
commits rape and that he must therefore 
have committed the rapes with which he 
was charged: "It is the improbability of 
these fortuities rather than any inference 
as to the character o f the accused that 
supports the belief in guilt”  Id,

The force of the disputed testimony as 
evidence of probability is, in my view, far 
more compelling than its impact as evi­
dence of propensity. The mere fact that
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the evidence is compelling evidence of Ve­
lez’s guilt should hardly serve as a basis 
for its exclusion.

Under the theory of probabilities, more­
over, the evidence of Velez's sexual assault 
on S.F. is at least as relevant to establish 
his intent in committing the attempted as­
sault on GJ. as the evidence of the attempt 
on G J. is to show his intent in the assault 
on S.F. The chronological order of the two 
assaults is unimportant to probative value 
under the theory of probabilities, because 
the issue of whether Velez had "prior no­
tice” that his conduct was offensive simply 
is not germane. It is the fact of the two 
occurrences that renders the existence of 
the culpable mental state significantly 
more probable in each case, regardless of 
the order in which the offenses occurred. 
To the extent that there may be any dis­
tinction in probative value, the subsequent 
sexual assault would seem to have greater 
relevance as evidence of intent in the earli­
er case, because the earlier assault on GJ. 
was charged as an attempt, an offense 
involving specific intent.

The admissibility of the evidence relating 
to Velez’s uncharged October assault on
7. Velez also argues that the trial court erred in 

denying a motion for continuance made by his 
trial counsel. In requesting the continuance, 
however, Velez's trial counsel asserted o nly  a 
generalized need for additional time to prepare, 
without specifying any particular matter that 
remained to be done. On appeal, Velez has 
failed to point out any specific deficiency or 
omission as having resulted from inadequate 
preparation by trial counsel or from the denial 
of the requested continuance. Velez does not

his former girlfriend, C.S., remains to be 
considered. While the circumstantial sim­
ilarities of the October assault are perhaps 
not as great f  the similarities between the 
assaults on GJ. and S.F., they are none­
theless significant. The October assault 
was also closely related in time to the two 
charged offenses. Even more significant­
ly, the evidence of the October assault on 
C.S. was admitted on rebuttal, in direct 
response to testimony by Velez that inaccu­
rately explained his prior differences with 
C.S. In this context, admission of C.S.’s 
testimony concerning the prior offense was 
not an abuse of discretion.

Given the cross-admissibility of the chal­
lenged evidence of other misconduct, I 
would conclude that the trial court’s failure 
to grant a severance was, at most, harm­
less error.7 Accordingly, I would affirm 
Velez’s conviction.

claim that his trial counsel afforded him inef­
fective assistance. The lim e given to Velez's 
trial counsel for preparation prior to trial— a 
period o f approximately five weeks— is certainly 
not in and of itself so short as to give rise to an 
inference that effective assistance could not be 
provided. Absent a more specific showing o f 
prejudice, I would find no abuse o f discretion in 
the trial court's denial of Velez's motion for a 
continuance. Patterson v. Stale, 689 P.2d 146, 
148 (Alaska App.!984).
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Defense witnesses rebut
t m i

girl’s testimony in trial
By ANNA FARNESKI

Staff Writer
A man charged with raping a 12- 

year-old girl in 1988 didn’t live at 
the apartment where the girl 
claims the rape occurred until 1989, 
defense w itnesses testi f ied 
Wednesday in the trial of Christ­
opher Paschall.

According to Paschal]’s mother 
and university housing records, 
Paschall was living in Nerland Hall 
on the University of Alaska Fair­
banks campus in the fall of 1988.

Patricia Paschall and her son’s 
fo rm er  roommate testi f ied  
Wednesday as the defense began 
presenting its case to the jury. This 
trial is the first of eight the 21-vear- 
5ld Paschall faces in connection 
wlfh the alleged rape and sexual- 
abuse of 11 teen-age girls between 
1988 and 1990.

According to the state, Paschall 
lured the girl to his Judd Street 
apartment and raped her. In a 
series of tape-recorded interviews 
Paschall at first denied having any 
contact with the girl. He later said 
the girl performed oral sex on him 
and he could not recall if he used 
force.

Paschall is charged with two 
counts of first-degree sexual

assault and two counts of first- 
degree sexual abuse of a minor in 
connection with the incident.

However, according to defense 
attorney James Hackett, Paschall 
never had sex with the girl. Hackett 
said the girl, who is now 15, was told 
what to say by police. If the assault 
occurred in 1989, the girl would 
have been 13, and the jury could not 
convict Paschall of sexual abuse of 
a minor. A victim must be 12 years 
old or younger under that law.

The girl testified earlier this 
week that the assault occurred in 
the fall of 1988. Her mother testified 
the teen-ager told her about the 
assault in the spring of 1989 and she 
reported it to police.

In one tape-recorded conversa­
tion with Fairbanks police detec­
tives, Paschall said he and and the 
girl were intimate at the Flintstone 
Apartments on Judd Street. Pas­
chall changed his recollection ab­
out the incident more than once, in­
cluding how long his "fling”  with 
the girl lasted, what they did and 
when it happened.

But, according to Wednesday’s 
testimony, Paschall didn’t live at 
the apartment complex off South 
Cushman Street until a year later.

Pascha l l  did not test i fy  
Wednesday.

According to Paschall’s mother,: 
her son moved into the Flintstone 
Apartments in the fall of 1989 and! 
lived with a boyhood friend for; 
approximately two weeks at the* 
end of September and beginning of! 
October. Patricia Paschall said her 
son’s friend, Joey Robertson, 
leased the apartment and Christ­
opher Paschall paid him rent.

She told the jury that her son 
moved around town between va­
rious apartments and home during 
the past three years.

Robertson testified that he didn’t* 
move into the apartment until.' 
September 1989 and moved out in; 
late October. He said he had never* 
lived there before, and produced! 
copies of rent receipts. ;

Patricia Paschall also testified! 
about the blue car her son drove.! 
Earlier this week, the victim said- 
Paschall drove her from The Cen­
ter in a blue car. Patricia Paschall 
said she and her husband gave their; 
son a blue Dodge for Christmas in! 
1988, but that it was the only car! 
Christopher Paschall owned and; 
that he didn’t get to drive it until! 
after Dec. 27. I
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FAIRBANKS — Extensive 

newspaper coverage of Chris­
topher Paschall’s first trial on 
rape and sex abuse charges here 

•has forced the second one to be 
held in Anchorage, a Superior 
Court Judge has ruled.

Judge Jay ftodges ordered 
that the trial be moved to A n­
chorage next month because he 
said an impartial jury could not 
be found in Fairbanks. Forty- 
nine of 54 prospective jurors said 
on Wednesday that they had 
heard about Paschall’s first trial.

Paschall has been charged 
with raping and sexually abusing 
11 girls between 1988 and 1990. A  
total of eight trials is planned.

Earlier this week, a jury 
found him guilty of all charges in' 
the first trial.

Jury selection for the second 
trial began, on Wednesday. Pas­
chall is accused of .luring a .13-

year-old girl into liis car in 1989 
and assaulting lief. -

Hodges said he and attorneys 
would return to Fairbanks for 
the thlnTtrial and try to select^ 
jury there again. Tne first trial 
lasted one week.

Defense attorney James 
Hackett had requested that the 
trial be moved to apptfier city be­
cause of, pretrial publicity. Jury 
selection in the first trial was not 
difficult, but an article on the 
jury’s verdict was published on 
the front page of the Fairbanks 
Daily News-Miner Tuesday, and 
m a n y  of Wednesday’s jurors told 
the judge t h e y . ^ l ^ ^ . ^




