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T a s k  F o r c e  o n  M e d i a t i o n  
f o r  t h e  S u p r e m e  C o u r t  o f  A l a s k a

J u n e  8, 1990

C h i e f  J u s t i c e  W a r r e n  W. M a t t h e w s  
A l a s k a  S u p r e m e  C o u r t  
303 K  S t r e e t  
A n c h o r a g e ,  A l a s k a  99501

D e a r  C h i e f  J u s t i c e  M a t t h e w s :

W e  a r e  p l e a s e d  t o  t r a n s m i t  to y o u  t h e  final r e p o r t  o f  the 
M e d i a t i o n  T a s k  Force.

S incer e l y ,

S t e p h h n i e  J. Cole^S t e p h e n
C o - C h a i r

Honoop^ble M i c h a e l

M a r l a  N. G r e e n s t e i n Pam K i r k

Yy](uiKij
J e p e a n e  M o o r e

R e p o r t  fro«ri TfNbVc Fem,e.c>Nj (Y\cA\A-V-iors/



E x e c u t i v e  S u m m a r y

In the A l a s k a  C o u r t  System's f isca l y e a r  1989 b u d g e t  

a p p r o p r i a t i o n  d o c u m e n t  (May 1988), the A l a s k a  S t a t e  L e g i s l a t u r e  

i n s e r t e d  the f o l l o w i n g  provision:

It is the l e g i s l a t u r e ' s  intent that the c o u r t  

s y s t e m  e d u c a t e  judges, a t t o r n e y s  a n d  the 

p u b l i c  o n  t h e  p o t e n t i a l  b e n e f i t s  of

mediatio n. The c o u r t  s ystem s h o u l d  e v a l u a t e  

a n d  q u a n t i f y  the p o t e n t i a l  b e n e f i t s  to the

c o n s u m e r s  as w e l l  as the c o u r t  s y s t e m  of

mediat i o n ,  as an option.

In D e c e m b e r  1988, C h i e f  J u s t i c e  W a r r e n  M a t t h e w s  a p p o i n t e d  a 

T a s k  Force o n  Mediation, and a s k e d  the t a s k  force m e m b e r s  to 

focus on the uses, a v a i l a b i l i t y  and limits  of m ediat i o n ,  and to 

issue a r e p o r t  o n  the s u bj ect to the s u p r e m e  court. F a i r b a n k s  

Su p e r i o r  C o u r t  Judge N i e s j e  S t e i n k r u g e r  and D e p u t y  A d m i n i s t r a t i v e  

Di r e c t o r  S t e p h a n i e  Col e w e r e  d e s i g n a t e d  c o - c h a i r s  for the t a s k  

force. O t h e r  m e m b e r s  w e r e  P a t r i c k  J. McKay, an a t t o r n e y  in

p r iva te practice; P a m  Kirk, r e p r e s e n t i n g  the A l a s k a  D i s p u t e

Settleme nt A s s ociation; M a r l a  N. Greer.stein, a n  a t t o r n e y  w i t h  

r e s e a r c h  a d m i n i s t r a t i v e  e x p e r i e n c e  in a l t e r n a t e  d i s p u t e  

resol u t i o n  programs; B a r r o w  S u p e r i o r  C o u r t  J u d g e  M i c h a e l  I. 

Jeffery; and J e neane Moore, s e r v i n g  as t a s k  force reporter.



The t a s k  force h e l d  seven meeti n g s  b e t w e e n  F e b r u a r y  24, 1989 a n d  

M a y  29, 1990. The t a s k  force's final r eport includes the h i s t o r y  

of m e d i a t i o n  in A l a s k a  and c u r r e n t  p r a c t i c e s  w i t h i n  the c o u r t  

system, a n d  make s 10 r e c o m m e n d a t i o n s  to the s u prem e court:

1. The A l a s k a  Court S y s t e m  s h o u l d  u n d e r t a k e  a m e d i a t i o n  

p i l o t  project.

2. E f fort s s h oul d be m a d e  to p r o v i d e  for a w i d e r  

d i s t r i b u t i o n  of an e x i s t i n g  p ubli c i n f o r m a t i o n  p a m p h l e t  

a b o u t  mediation, and the A l a s k a  C o u r t  S y s t e m  s h o u l d  a s k  

the A l a s k a  Bar A s s o c i a t i o n  to form a s t a n d i n g  c o m m i t t e e  

o n  A l t e r n a t i v e  D i sp ute Resolution. The A l a s k a  C o u r t  

S y s t e m  s h o u l d  c o n s i d e r  p r e p a r i n g  p u b l i c  s e r v i c e  

a n n o u n c e m e n t s  about m e d i a t i o n  for radio b r o a d c a s t s  in 

r u r a l  Alaska.

f  3. T h e  A l a s k a  C o u r t  S y s t e m  should s e e k  a s t a t u t o r y  c h a n g e

to AS 25.20.090 to e nsur e the c o n f i d e n t i a l i t y  of the 

m e d i a t i o n  process.

4. T h e  A l a s k a  C ourt S y s t e m  s h o u l d  a d o p t  a new c o u r t  rule 

a l l o w i n g  for e x p a n d e d  use of mediation.

5. T h e  A l a s k a  Court S y s t e m  should m a k e  t r a i n i n g  about 

m e d i a t i o n  av ailable to judges.
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6. T h e  A l a s k a  Court System s hould e n c o u r a g e  judges to 

u t i l i z e  m e d i a t i o n  s e t t l e m e n t  techniques.

H |  7. T h e  A l a s k a  C o u r t  S y s t e m  s h o u l d  c o n s i d e r  i m p o s i n g  a

r e q u i r e m e n t  in p r e t r i a l  orders that a t t o r n e y s  a d v i s e  

t h e i r  c l i e n t s  of a v a i l a b l e  a l t e r a t i v e  d i s p u t e  

r e s o l u t i o n  services.

8. A  s y s t e m  s h o u l d  be d e v e l o p e d  w h i c h  allows for the 

p r o v i s i o n  of m e d i a t i o n  services to indigents.

9. T h e  A l a s k a  C o u r t  S y s t e m  s h ould s u p p o r t  local e f f o r t s  

t h r o u g h o u t  A l a s k a  to e s t a b l i s h  a n d  i m p l e m e n t  m e d i a t i o n  

a n d  c o n c i l i a t i o n  p r o g r a m s .

10. T h e  A l a s k a  S u p r e m e  C o u r t  s h o u l d  a p p o i n t  a s t a n d i n g  

c o m m i t t e e  o n  mediation.



The task force also r e c o m m e n d s  that the c o i ^ ^  s y s t e m  

ask the A l a s k a  Bar A s s o c i a t i o n  to f s t a n d i n g  

c o m m i t t e e  on Alter n a t e  D i s p u t e  R ^ ^ ^ f l o n ,  c o n s i s t i n g

of a t t o r n e y  members who 

m e d i a t i o n  services in

in f o s t e r i n g

The task f o i ^ ^ p P e c o m m e n d s  t h a t  the c o u r t  s y s t e m  

c o n s i d e r ^ g p P a r i n g  p ublic s e r v i c e  a n n o u n c e m e n t s  for 

r a d i o ^ ^ f a d c a s t s  in rural Alaska, s u g g e s t i n g  m e d i a t i o n  

al t e r n a t i v e  to court iJtion.

3. C o n f i d e n t i a l i t y  in m e d i a t i o n

Currently, AS 25.20.090 ("Factors for c o n s i d e r a t i o n  in 

a w a r d i n g  s hared c h i l d  custody") reads, in p e r t i n e n t  

part:

In d e t e r m i n i n g  w h e t h e r  to 
award s h ared c u s t o d y  of a child 
the c o u r t  shall c o n s ider....

(7) any findings a n d  r e c o m m e n d a t i o n s  
of a n e utral m e d i a t o r ; ...

The task force suggests t h a t  this s t atute as c u r r e n t l y  

w r i t t e n  endangers the m e d i a t i o n  process and runs 

c o n t r a r y  t o  t h e  m a j o r i t y  v i e w  t h a t  m e d i a t i o n  

c o m m u n i c a t i o n s  be kept confid e n t i a l .  T he m a j o r i t y  v i e w  

a l s o  d o e s  n o t  e n v i s i o n  a m e d i a t o r  m a k i n g  a 

r e c o m m e n d a t i o n  about the r e s o l u t i o n  of a dispute, 

s h o u l d  m e d i a t i o n  be t e r m i n a t e d  w i t h o u t  agreement. T h e  

m e d i a t o r ' s  role is to g uid e the parties to a m u t u a l  

decision, and not to impose a d e c i s i o n  (even in the 

form of a recommendation) u p o n  the p a rties if they 

c a n n o t  r e a c h  a decision.

T he task force recomm ends that the c o urt s y s t e m  s e e k  a 

s t a t u t o r y  c hange w hic h w o u l d  s ub stitute the term 

"custody investigator" for the term "neutral m e d i a t o r . "  

T h e  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  of a c u s t o d y
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i n v e s t i g a t o r  are m o r e  a p p r o p r i a t e  for the c o u r t 's 

co n s iderat ion.

In the future it may be n e c e s s a r y  to adopt st atutes to 

p r o v i d e  s p e c i f i c a l l y  for the c o n f i d e n t i a l i t y  of 

m e d i a t i o n  sessions.

4. E x p a n d e d  a u t h o r i t y  for m e d i a t i o n

Curren tly, referenc es in state statutes to the c o u r t ’s 

a u t h o r i t y  to refer cases to m e d i a t i o n  are l i m i t e c U t o  

s p e c i f i c  types o f  cases (for example, d i v o r c e s .) ^ B c h e  

t a s k  force recommend s that the s u p r e m e  court a d j ^ ^ t h e  

f o l l o w i n g  court rule, w h i c h  w o u l d  enable J ^ f c t s  to 

r e f e r  to m e d i a t i o n  all types of c i v i l  w h e n  a

judge d eterm i n e s  t h a t  such a r e f e ^ ^ R  w o u l d  be 

appropriate:

Pr o p o s e d  Civil Rul e

(a) Appli cation. A t  a O P ' t i m e  a f t e r  a c o m p l a i n t  is 

filed, a p a r t y  file a m o t i o n  w i t h  the c o u r t

r e q u e s t i n g  m e d j J R o n  of the a c t i o n  for the p u r p o s e  

of a c h i e v i n q ^ p m u t u a l l y  a g r e e a b l e  settlement. T h e
v

m o t i o n  m u s O F a d d r e s s  how the m e d i a t i o n  s h o u l d  be 

c o n d u c t i o n s  s p e c i f i e d  in p a r a g r a p h  (b), i n c l u d i n g  

the n O F s  of any a c c e p t a b l e  mediators. The c o u r t  

m a y ^ ^ d e r  m e d i a t i o n  in r e s p o n s e  to such a motion, 

o * o n  its o w n  motion, w h e n e v e r  it d e t e r m i n e s  that 

Fdiation m a y  r e s u l t  in a s e t t l e m e n t  of the 

'action.

Order. A c ourt o r d e r  of m e d i a t i o n  must state:
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JMasha (Court J^gstem
^ t a ie  of G la s h a  

OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S . CHRISTENSEN III Anchorage, AK 99501
StaM Counsel F e b r u a r y  15, 1991 (9 07 )264 -8228

303 K Street

The H o n o r a b l e  G e o r g i a n n a  L i n c o l n  
Co-Chairman, House H E S S  C o m m i t t e e  
P.O. B o x  V 
Juneau, A l a s k a  99811

Dear R e p r e s e n t a t i v e  Lincoln:

I am w r i t i n g  to reques t that the H E S S  C o m m i t t e e  s c h e d u l e  a 
h e a r i n g  on House Bil l 93, r e l a t i n g  to the factors for 
c o n s i d e r a t i o n  in a w a r d i n g  s h a r e d  c h i l d  custody, at its e a r l i e s t  
convenience. This bill was i n t r o d u c e d  at the request cf t h e  
A l a s k a  Court System.

In December, 1988, Chief J u s t i c e  W a r r e n  M a t the ws c r e a t e d  the T a s k  
Force on M e d i a t i o n  in r e s p o n s e  to an i n s t r u c t i o n  from the 
F i f t e e n t h  Legislature. The p u r p o s e  of the t a s k  force was to 
e v a l u a t e  the poten t i a l  b enefits of m e d i a t i o n  to consume rs and to 
the c o u r t  system. In its report, i s s u e d  in June, 1990, t he t a s k  
force r e c o m m e n d e d  the s t a t u t o r y  c h ange c o n t a i n e d  in HB 93.

Currently, AS 25.20.090 reads in p e r t i n e n t  part:

In d e t e r m i n i n g  w h e t h e r  to awa rd shared c u s t o d y  of 
a child the court shall c o n s i d e r

• • • •

(7) any findings and r e c o m m e n d a t i o n s  of a n e utral 
mediator;

A f t e r  study, the task force c o n c l u d e d  that this s t a t u t e  as 
c u r r e n t l y  w r i t t e n  endangers the m e d i a t i o n  process and runs

C o u r t  s y & f e m



T h e  H o n o r a b l e  P a t  C a r n e y
F e b r u a r y  1 5 ,  1 9 9 1
P a g e  2

c o n t r a r y  to the m a j o r i t y  v i e w  that m e d i a t i o n  c o m m u n i c a t i o n s  be 
kept confidential. The m a j o r i t y  v i e w  also does not e n v i s i o n  a 
m e d i a t o r  m a k i n g  a r e c o m m e n d a t i o n  about the r e s o l u t i o n  of a 
dispute, should m e d i a t i o n  be term in a t e d  w i t h o u t  agreement. The 
m e d i a t o r ' s  role is to guide the partie s to a m utu al decision, and  
not to impose a d e c i s i o n  (even in the form of a recommenda tion) 
u p o n  the parties if they c annot r e a c h  a decision.

T o  c o rr ect this problem, HB 93 w o u l d  substitute the term "custody 
i n v e s t i g a t o r  a p p o in ted by the court" for the ter m "neutral 
m e d i a t o r . "  The court s ys tem c u r r e ntly employs c u s t o d y  
in v e stigat ors who  are appoi nted in specific cases to a s s i s t  the 
c o u r t  in o b t a i n i n g  the facts n eeded to make c u s t o d y  decisions. 
Th e  findings and r e c o m mend ations of a c u s t o d y  i n v e s t i g a t o r  are 
m o r e  appropriate  for a court's c o n s i d e r a t i o n  t h a n  are the 
findings of a neutral mediator.

T h a n k  y o u  for y o u r  courtesy. Please contact m e  if you have any 
q u e s t i o n s  o r  comments c o n c e r n i n g  this legislation.

V e r y  t ruly  yours

C. S. C h r i s t e n s e n  III 
Staff Counsel

C S C : b h
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Re p r e s e n t a t i v e  G e o r g i a n n a  Lincoln, Co-Chair 
House HESS C o m m ittee 
PO B o x  V
Juneau, Ak. 99811

R®: House Bill 93

D e a r  R e p r e s e n t a t i v e  Lincoln,

The purpose of this letter la to inform y o u  that w e  are s t r o n g l y  
opposed  to House Bill 93: A n  act r e l a t i n g  to the factors to be
considere d w h e n  a w a r d i n g  s h a r e d  child custody.

As the law n o w  s t a n d s  b o t h  parties can u t i l i 2 e the eervicea of a 
nuetral m e d i a t o r  to m a k e  r e c o m m e n d a t i o n s  to the court r e g a r d i n g  if 
shared child c u s t o d y  is in the best interest of the chi*~iren), or the 
court m a y  appoint the C u s t o d y  I nvestigator's Office to m a k e  the 
recommendation.

i i
This bill w o u l d  e l i m i n a t e  the o p t i o n  for p a ren ts to u s e  a nuetral 
mediator, and w o u l d  r e quire the Custody Investi gator's Office to handle 
all cases.
We believe it w o u l d  be a s e r io us m i s t a k e  to r e qu ire judges a nd parents 
to use only the c u s t o d y  i n v est igators that w o r k  for the court s y s t e m  
because they are not a c c o u n t a b l e  for their  .decisions, are biased 
against fathers, and ca rry out t h e i r  investi gations in s e c r e c y  without 
either party h a v i n g  the o p t i o n  to r e c o r d  the interviews o r  to rebutt 
allegations m a d e  b y  the investigators.

On the other hand, nuetral m e d i a t o r s  in private practice are h e l d  
accountable for their work, a n d  if they are b i a s e d  the public simply 
stops u s i n g  t h e m  a n d  finds one w i t h  a g o o d  r e p u t a t i o n  for objectivity.

The Custody I n v e s tigator's O f f i c e  must be m o v e d  out of the s e c recy of 
the court s y s t e m  b e f o r e  the y are g i v e n  any additional power over • 
families and c h i l d r e n  in Alaska. This fact is s t a t e d  clear ly in 
te s t imony taken b y  the Senate F a m i l y  L a w  R e v i e w  T a s k  Force.- We w o u l d  
be h a p p y  to p r ov ide that i nform a t i o n  to y o u  upon request,

We appreciate  the o p p o r t u n i t y  to offer input on this important issue, 
and **e r e c o m m e n d  that this bill be tabled. It is b a d  publi c policy.

Sincerely,
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CS FOR HOUSE BILL NO. 93 (HES)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEG 'SLATURE - FIRST SESSION
BY T H E  HOUSE H EALTH , EDUCAT IO N  AND SO C IAL  SERV IC ES  C O M M IT T E E

OfTered:
R e ferred :

Sponso rs): HOUSE JU D IC IA R Y  C O M M IT T E E  BY REQUEST

A BILL 

FOR AN ACT ENTITLED

1 "An Act eliminating a requirement that a court consider the findings and recommendations

2  of a neutral mediator when awarding shared child custody."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 25.20.090 is amended to read:
5 Sec. 25.20.090. FACTORS FOR CONSIDERATION IN AWARDING SHARED CHILD
6 CUSTODY. In determining whether to award shared custody of a child* the court shall consider
7 (1) the child’s preference if the child is of sufficient age and capacity to form a

• 8 preference;
* 9 (2) the needs of the child;

«

10 (3) the stability of the home environment likely to be offered by each parent;
11 (4) the education of the child;
12 (5) the advantages of keeping the child in the community where the child
13 presently resides;
14 (6) the optimal time for the child to spend with each parent considering

•1- CSHB 93(HE5)
New Tex t U n d e r l i n e d  (DELETED TEXT BRACKETED]

c s  / / / 3  9  3  (T//&S} Hbr/c



1 (A) the actual time spent with each parent;
2 (B) the proximity of each parent to the other and to the school in which
3 the child is enrolled;
4 (C) the feasibility of travel between the parents;
5 (D) special needs unique to the child that may be better met by one parent
6 than the other,
7 (E) which parent is more likely to encourage frequent and continuing
8  contact with the other parent;
9 (7) [ANY FINDINGS AND RECOMMENDATIONS OF A NEUTRAL

10 MEDIATOR;
11 (8)] any evidence of domestic violence, child abuse, or child neglect in the
12 proposed custodial household or a history of violence between the parents;
13 [81 [(9)] evidence that substance abuse by either parent or other members of the
14 household directly affects the emotional or physical well-being of the child;
15 [9) [(10)] other factors die court considers pertinent.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 93(HES) •2*
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