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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB. 9___

Thi s b i l l  a m e n d s  A S  11.76 b y  a d d i n g  a n e w  sect io n  t h a t  p r o v i d e s  

that a p e r s o n  m a y  no t  p r o v i d e  t o b a c c o  to a n o t h e r  p e r s o n  w i t h o u t  c h a r g e  or for 

a n o m i n a l  fee, for the p u r p o s e  of p r o m o t i n g  r e t a i l  sales. T h e  b i l l  does 

a l l o w  a p e r s o n  to p r o v i d e  s mall s a m p l e s  of t o b a c c o  w i t ho u t  c h a r g e  or for a 

n o m i n a l  fee to a p e r s o n  19 y e a r s  of age o t  o l d e r  fo r  the p u r p o s e  of p r o m o t i n g  

r e t a i l  sales, if the s a m p l e s  are p r o v i d e d  in a r e t a i l  s t o r e  that s ells 

p r i m a r i l y  tobacco, or a t  trade s hows or c o n v e n t i o n s  fro m  w h i c h  the g e ne r a l  

p u b l i c  is ex c lu d e d ,  or i n  c o n j u n c t i o n  w i t h  a s e p a r a t e  sale o f  toba c c o  b y  a 

r e t a i l e r ,  m a n u f a c t u r e r ,  or d i s t r i b u t o r .

In the past,' the t o b a c c o  i n d u s t r y  r e p r e s e n t e d  that state 

j u r i s d i c t i o n  of tobacco p r o m o t i o n s  is p r e e m p t e d  b y  15 U.S.C. 1334( b ) ,  w h i c h  

p l a c e s  r e s p o n s i b i l i t y  fo r  r e g u l a t i n g  t o b a c c o  a d v e r t i s i n g  a t  the federal 

level. It is the D e p a r t m e n t  of L a w ' s  v i e w ,  h o w e v e r ,  that the d i s t r i b u t i o n  of 

f r e e  s a m p l e s  falls u n d e r  15 U.S . C .  1332(6), w h i c h  p l a c e s  the r e s p o n s i b i l i t y  

for th e  r e g u l a t i o n  of t h e  d i s t r i b u t i o n  of t o b ac c o ,  w h e t h e r  f o r  sale or not, 

at the s t a t e  level. I f  the b i l l  is a p p r o v e d  and is the n s u b s e q u e n t l y  

c h a l l e n g e d  in court, the d e p a r t m e n t  w i l l  h a n d l e  a c h a l l e n g e  u s i n g  its 

e x i s t i n g  staff. C o n s e q u e n t l y ,  f i s c a l  n o t e  c o s t s  ar e  not r e q u i r e d .

_L  of



[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to t h e ___ Comm ittee

A DO PTS letter o f  Intent

A TTA C H ES  N EW  F IS C A L  N O TE (s )

[ ] fisca l im pac t______________________
. . .  .

[ ] zero fisca l n o te ___________________
S IG N IN G  DO  P A S S :

A PPRO VES P R E V IO U S :
[ ] fiscal n o t e (s )______________________________

[ v f  zero fisca l note(s)
S IG N IN G  O TH ER  R E C O M M E N D A T IO N S :

Check appropriate column Amend

& /M A .

s Signature

(7)

Date o f  Committee Action: 3 - 5  \

The H E A LT H , E D U C A T IO N  A N D  SO C IA L  SE R V IC E S  Committee considered: HB_£
»iV ; t

H O U SE  B IL L  NO . 9 L IM IT  FR EE  SA M PLE S  O F  T O B A C C O  PR O D U C T S

"An A ct relating to tobacco."

^HOUSE COMMITTEE REP^TT
Date Referred: February 6, 1991 , FURTHER REFERRALS:

R E C O M M E N D A T IO N S : 
be replaced with 9
[ ] have attached amendments(s) 
[v f'c io  pass

\y { th e  same title 
.[ ] a new title

• v- t-.ii f



S ta te  o f  A la s k a

\

CO  C H A IR , H O USE  JU D IC IA R Y
V IC E -C H A IR . H O USE  LA B O R  A N D  CO M M ERCE

H O USE  H E A LT H . EDUC A T IO N  
AN D  SO C IA L  SERV ICES

C o m m i t t e e s

Representative M ax  F. G ruenberg , J r.
D istric t 11 

Spenard , U ppe r M id low n Anchorage

JU N tA U . A LA SKA  99811 
(907) 465-4712 
465-4968/4986 

(SESS ION )
914 C LAY  CO U RT  

A N C H O RA G E . A LA SKA  99503 
(907) 276-6844

M E M O R A N D U M

D A T E :  J a n u a r y  28,. 1 9 9 1

TO :  R e p r e s e n t a t i v e  M a x  G r u e n b e r g

f i >  ̂
F R O M :  M a r k  H a n d l e y  ' \

R E :  S e c t i o n a l  A n a l y s i s  o f  H B  9, " A n  A c t  r e l a t i n g  t o
T o b a c c o "

S e c t i o n  1

A S  1 1 . 7 6 . 1 0 0  (a) a m e n d s  s t a t u t e s  p r o h i b i t i n g  s a l e s  o f  t o b a c c o  
t o  p e r s o n s  u n d e r  t h e  a g e  o f  19 b y  c h a n g i n g  t h e  d e f i n i t i o n  o f  
t o b a c c o  t o  t h a t  u s e d  i n  t h e  s t a t e  r e v e n u e  s t a t u t e s .

S e c t i o n  2

A S  1 1 . 7 6 . 1 0 5  (a) a m e n d s  t h e  s t a t u t e  p r o h i b i t i n g  p o s s e s s i o n  o f  
t o b a c c o  b y  a p e r s o n  u n d e r  19 b y  c h a n g i n g  t h e  d e f i n i t i o n  o f  
t o b a c c o  t o  t h a t  u s e d  i n  t h e  r e v e n u e  s t a t u t e s .

S e c t i o n  3

A S  1 1 . 7 6 . 1 0 8  p r o h i b i t s  g i v i n g  a w a y  f r e e  s a m p l e s  o f  t o b a c c o  
f o r  t h e  p u r p o s e  o f  p r o m o t i n g  r e t a i l  s a l e s  e x c e p t  u n d e r  c e r t a i n  
c i r c u m s t a n c e s .

S e c t i o n  4

A S  1 1 . 8 1 . 9 0  (b) (58) d e f i n e s  t o b a c c o  i n  a l l  o f  t i t l e  1 1  a s
" c i g a r e t t e "  o r  " t o b a c c o  p r o d u c t "  a s  d e f i n e d  i n  t h e  r e v e n u e  
s t a t u e s .
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(hether the substance is packaged in a m a n n e r  normally used 

for controtted substances;

(D) evasivefciwtics or actions used by the owner or person in control 

of the substance detection by law enforcement authorities;

(E) the storage, packa^Thg^presentation, display of, or reference to 

a controlled substance with, nbac^or in connection with the activity 

involving the iriiacation controlled ftoh^tance.

(4) "manufacture" m e a n s  the productiolv^reparation, comp o u n d­

ing, processing, encapsulating, packaging or repftsl^aging, iabeling or 

relabeling, of an imitation controlled substance. (§ l c h - 4 1  SLA 1983; 
a m  § 11 ch 76 SLA 1990)

Effect of amendment*. — The 1990 tationa” for "or by representations"^!? 
amendment substituted "and by repreeen- paragraph (3).

Chapter 76. Miscellaneous Offenses.
Section
100. Selling or giving tobacco to a minor 
105. Poeae*aion of tobacco by a minor

Sec. 11.76.100. Selling or giving tobacco to a minor, (a) Except 

as provided in (0 of this section, a person commits the offense of sell­

ing or giving tobacco to a minor if the person is 19 years of age or older 

and

(1) knowingly sells, exchanges, or gives a cigarette, a cigar, tobacco, 

or a product containing tobacco to a person under 19 years of age; or

(2) maintain*; a vending machine that dispenses cigarettes, cigars, 

tobacco, or products containing tobacco and that is accessible to per­

sons under 19 years of age.

(b) Notwithstanding the provisions of (a) of this section, a person 

w h o  maintains a vending machine is not in violation of (a)(2) of this 

section if

(1) the vending machine is in a location that is generally supervised 

by a person w h o  maintains the vending machine, or an employee of 

the person, during the hours the machine is accessible;

(2) the vending machine is in a location where a person under 21 

years of age, other than an. employee of the owner of the premises, is 

not allowed entry by law unless accompanied by a parent, guardian, 

or spouse of the person w h o  is 21 years of age or older; or

(3) the vending machine is in a location where a person under 19 

years of age is not allowed entry by policy of the owner of the premises 

unless accompanied by a person 19 years of age or older.

(c) In this section, a person maintains a vending machine if the 

person own s  the machine or owns or controls a facility in which the 

machine is located.

(d) Selling or giving tobacco to a minor is a violation.

39
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§ 11.76.105 Alaska Statutes Supplement § 11.81.320 § 11.

(e) The court shall forward a record of each person convicted under 
this section who holds a business license endorsement under AS 
43.70.075, or who is an employee or agent of a person who holds a 
license endorsement under AS 43.70.075 to the Department of Com­
merce and Economic Development.

(f) The provisions of (a) of this section do not apply to a person who 
sells or gives tobacco to a minor, if the minor is a prisoner at an adult 
correctional facility. (§ 9 ch 166 SLA 1978; am § 2 ch 125 SLA 1988; 
am §§ 1, 2 ch 125 SLA 1990)

Effect of amendment*. — The 1990 
amendment added the exception at the be­

ginning of subsection la) and added sub­
sections (el and (0.

Sec. 11.76.105. Possession o f tobacco  by a  m inor, (a) A person 
under 19 years of age may not knowingly possess a cigarette, a cigar, 
tobacco, or a product containing tobacco in this state. This subsection 
does not apply to a person who is a prisoner a t an adult correctional 
facility.

(b) Possession of tobacco by a minor is a violation. (§ 3 ch 125 SLA 
1988; am § 3 ch 125 SLA 1990)

Effect of amendment*. — The 1990 
amendment, in subsection la), substituted 
"knowingly possess" for "purchase" and

added the second sentence, and substi­
tuted "Posseesion" for "Purchase" at the 
beginning of subsection (b). *
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Chapter 81. General Provisions.
A rticle
4. General Principlfce^of Justification (§ 11.81.335)
6. Definitions (§

A rticle 4. G en e rah f’rinc ip les  of Ju stifica tio n .

Section
335. Justification: Use of deadly force in 

defense of self

Sec. 11.81.320. Ju stifica tion : N ecessity.

NOTES TO D ECISIO N S

Defense unavailable. — In accord with Municipality of Anchorage, 787 P.2d 
1st paragraph of original. See Bird v. (Alaska Ct. App. 1990).



§ 50.150 Alaska Statutes § 43.50.170
O p in ioB ^  o f  a t to rn e y  general — In 

order to inaiBa that tobacco tax fund* are 
used moat effectively in being a part of 
major rehabilitation, construction and 
major repair projt^r the law requires 
that expenditures mW such fund* be 
made only after study arnlconcurrence by 
the city school board, the ciW council, and 
the commissioner of educatrfb* (now De­
partment of Education). 1962^ p . Att'y 
Gen., No. 24.

It ia necessary for the city council to 
concur by resolution in any expenditure of 
tobacco tax funds. 1962 Op. Att’y Gen., 
No. 24.

In addition to the approval of the city 
council, any disbursement of tobacco tax 
funds must be made with the authoriza­
tion of the local school board. 1962 Op. 
Att’y Gen., No. 24.

NOTES TO D ECISIO N S

Distribution to particu lar recipients 
not required. — There is no express re­
quirement in this section that school fund 
proceeds be didributed to any particular 
recipient and, in the view of the Alaska

jpreme Court, there are no grounds for 
implying such a requirement. Southwest 
Regw* School Dist. v. Department of 
Educ.,T33 P.2d 636 (Alaska 1986).

Sec. 43.50.150. A dm inistration, (a) The department shall
(1) adm inister this chapter; and
(2) collect, supervise, and enforce the collection o f^ ^ e s  due under 

this chapter and penalties as provided in AS 43.05.
(b) The departm ent may adopt regulations necessary f o r^ e  admin­

istration of this chapter. (§ 17 ch 187 SLA 1955; am § 39 ';n \ l3  SLA 
1980)

Sec. 43.50.160. C r im in a l p ena ltie s . [R epea led , § 46 ch 113 SLA  
1980. F o r  c u rre n t law , see A S  43.05.290.J

Sec. 43.50.170. Definitions. In AS 43.50.010 — 43.50.190, unless 
the context otherwise requires,

(1) "buyer” means a person who imports or acquires cigarettes for 
the person’s own consumption from any source other than a manufac­
turer, distributor, direct-buying retailer, or retailer;

(2) "cigarette" means a roll for smoking of any size or shape, made 
wholly or partly of tobacco, whether the tobacco is flavored, adulter­
ated, or mixed with another ingredient, if the wrapper or cover of the 
roll is maide of paper or a material other than tobacco;

(3) “direct-buying retailer” means a person who is engaged in the 
sale of cigarettes a t retail in this state, and who brings or causes to be 
brought cigarettes into the state;

(4) "distributor” means a person who brings cigarettes, or has ciga­
rettes brought into the state, and who sells or distributes at least 75 
per cent of the cigarettes to others for resale in the state;

(5) "licensee” means a person licensed under AS 43.50.010 — 
43.50.180;

(6) "m anufacturer” means a person who makes, fashions, or pro­
duces cigarettes for sale to distributors or other persons;

126



§ 43.50.370 Alaska Statutes § 43.50.390
Regulations. T h e  department shall adopt under 

the i‘iiliiii11ini i ul i i I inniiinm n|t  ([A S  44.62) reasonable regulations 

that it considers necessary to i m  i | iiiil'ITlIl' lilin isinna nf n 17! 43.50.300 

—  43.50.390. (§ 4 ch 125 S L A  1988)

Sec. 43.50.390. D efinitions. In AS 43.50.300 — 43.50.390
(1) "distributor” means a person who
(A) brings, or causes to be brought, a tobacco product into the state 

from outside the state for sale;
(B) makes, manufactures, or fabricates a tobacco product in the 

state for sale in the state; or
(C )  ships or transports a tobacco product to a retailer in the state for 

sale by the retailer;
(2) "licensee” means a distributor who is
(A) licensed under AS 43.50.320; or
(B) exempted by AS 43.50.320(g) from licensing under AS 

43.50.320;
_ (3) "the tax” means the tax levied by AS 43.50.300;
*3^ (4) "tobacco product” means

(A) a cigar;
(B) a  cheroot;
(C )  a stogie;
(D) a perique;
(E) snuff and snuff flour;
(F) smoking tobacco, including granulated, plug-cut, crimp-cut, 

ready-rubbed, and any form of tobacco suitable for smoking in a pipe 
or cigarette;

(G) chewing tobacco, including cavendish, twist, plug, scrap, and 
tobacco suitable for chewing; or

(H) an article or product made of tobacco or a tobacco substitute, 
but not including a cigarette a i defined in AS 43.50.170;

(5) "wholesale price” means the established price for which a manu­
facturer sells a tobacco product to a distributor, alter deduction of a 
discount or other reduction received by the distributor for quantity or 
cash. (5 4 ch 125 SLA 1988)

88. Oil and Gas Production Taxes and 
—~-Q^Surcharge.

A rticle
1. O il and Qaa Properties Production Taxae ( I I  43.Jy0ft-»»>A3.85.150)
2. Conservation Surcharge on O il ( I I  43.58.200 — 43.65.240)
3. General Proviaiona (I 43.56.900)

130
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D A T E

T O

F R O M :

R e p r e s e n t a t i v e  G e o r g i a n n a  L i n c o l n  
C o - C h a i r ,  H o u s e  H E S S  C o m m i t t e e

R e p r e s e n t a t i v e  M a x  G r u e n b e r g

F e b r u a r y  7, 1 9 9 1

S U B J E C T :  S c h e d u l i n g  o f  H B  9, t h e  A n t i - T o b a c c o  S a m p l e  B i l l

I w o u l d  v e r y  m u c h  a p p r e c i a t e  i t  i f  y o u  w o u l d  s c h e d u l e  H 3  9, 
t h e  A n t i - T o b a c c o  S a m p l e  B i l l ,  f o r  a  h e a r i n g  a s  s o o n  a s  i t  is 
p o s s i b l e .

U n d e r  t h e  p r e s e n t  l a w  i t  is l e g a l  t o  g i v e  a d u l t s  u n s o l i c i t e d  
f r e e  s a m p l e s  o f  c i g a r e t t e s  a n d  o t h e r  t o b a c c o  p r o d u c t s .

T h i s  b i l l  p r o h i b i t s  g i v i n g  a w a y  t o b a c c o  p r o d u c t s  i n  o r d e r  t o  
p r o m o t e  r e t a i l  s a l e s  e x c e p t  i n  l i m i t e d  c i r c u m s t a n c e s ,  s u c h  a s  

in t o b a c c o  s h o p s  o r  c o n v e n t i o n s .

D e a t h s  a n d  s e r i o u s  i l l n e s s e s  f r o m  t o b a c c o  u s e  a r e  s o m e  o f  
s o c i e t y ' s  m o s t  s e r i o u s  s u b s t a n c e  a b u s e  p r o b l e m s .  T h i s  b i l l  
d i s c o u r a g e s  t o b a c c o  u s e  b y  p r o h i b i t i n g  t h i s  t y p e  o f  a g g r e s s i v e  

m a r k e t i n g .

T h i s  i s  t h e  s a m e  b i l l  t h a t  p a s s e d  t h e  H o u s e  l a s t  y e a r  b y  a 

v o t e  o f  2 9 - 4  a s  H B  466.

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c a l l  m e  o r  M a r k  H a n d l e y ,  m y  
L e g i s l a t i v e  A s s i s t a n t  a t  e x t .  4 9 6 8 .

T h a n k  y o u .

^ P O A T S O / Z  S t m T ~
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House Judiciary Committee
P. O . B ox  V  

S ta te  C a p ito l 
Juneau , A la sk a  99811 

(9 0 7 ) 4 6 5 -4 9 9 0  
(9 0 7 ) 4 6 5 -4 7 1 2

J a n u a r y  28, 1 9 9 1

C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l  
P.O. B o x  K
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H B  9 —  P r o h i b i t i n g  t h e  f r e e  d i s t r i b u t i o n  o r  s a m p l i n g  o f
t o b a c c o  p r o d u c t s

D e a r  A t t o r n e y  G e n e r a l  C o l e :

L a s t  y e a r  t h e  A t t o r n e y  G e n e r a l  c o n c l u d e d  t h a t  H B  4 6 6  w a s  
n o t  p r e e m p t e d  b y  f e d e r a l  s t a t u t e  ( o p i n i o n  a t t a c h e d ) . T h e  J u d i c i a r y  
C o m m i t t e e  w o u l d  l i k e  a n  o p i n i o n  f r o m  y o u  a s  t o  w h e t h e r  H B  9, w h i c h  
is s u b s t a n t i a l l y  i d e n t i c a l  t o  l a s t  y e a r ' s  H B  466, i s  p r e e m p t e d  b y  
f e d e r a l  s t a t u t e .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  t h i s  r e q u e s t .

D a v e  D o n l e y ,  C h a i r

D D : l h o
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D E P A R T M E N T  O F  L A W

O F F I C E  O F  T H E  A  T T O R N E Y  G E N E R A  L 

M a r c h  2, 1 9 9 0

T h e  H o n .  M a x  G r u e n b e r g  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

C .
STEVE COWPER, GOVERNOR 

R E  P L  Y  T O :

□ 1 0 3 1  W  4 t h  A V E N U E  S U IT E  2 0 0  
A N C H O R A G E . A L A S K A  9 9 5 0 1 - 1 9 9 4  
P H O N E :  ( 9 0 7 )  2 7 6 - 3 5 5 0

F A X :  ( 9 0 7 )  2 7 6 - 3 6 9 7

□ 1 s t  N A T IO N A L  C E N T E R
1 0 0  C U S H M A N  ST . S U IT E  4 0 0  
F A IR B A N K S . A L A S K A  9 9 7 0 1 - 4 6 7 9  
P H O N E :  ( 9 0 7 )  4 5 2 - 1 5 6 8  

F A X :  ( 9 0 7 )  4 5 6 - 1 3 1 7

JS  R O . B O X  K - S T A T E  C A P IT O L  
J U N E A U . A L A S K A  9 9 8 1 1 - 0 3 0 0  
P H O N E :  ( 9 0 7 )  4 6 5 - 3 6 0 0  

F A X :  ( 9 0 7 )  4 6 3 - 5 2 9 5

Re: H B  4 6 6  —  ( p r o h i b i t i o n  o n  t h e
f r e e  d i s t r i b u t i o n  o r  s a m p l i n g  
o f  t c b a c c o  p r o d u c t s )

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

Y o u  h a v e  a s k e d  u s  i f  t h e  s t a t e  is p r e e m p t e d  b y  f e d e r a l  
l a w  f r o m  e n a c t i n g  a p r o h i b i t i o n  o n  t h e  f r e e  d i s t r i b u t i o n  o r  
s a m p l i n g  o f  t o b a c c o  p r o d u c t s .  T h e r e  is a p r o h i b i t i o n  a g a i n s t  
p r o v i d i n g  f r e e  t o b a c c o  i n  H B  466.

B e c a u s e  o f  t h e  s h o r t  p e r i o d  o f  t i m e  i n  w h i c h  o u r  r e s p o n s e  
h a s  b e e n  r e q u e s t e d ,  w e  h a v e  n o t  d o n e  a n  e x t e n s i v e  a n a l y s i s  o f  t h i s  
i s s u e .  H o w e v e r ,  o u r  i n i t i a l  r e v i e w  l e a d s  u s  t o  b e l i e v e  t h a t  w h i l e  
i t  m a y  b e  a c l o s e  q u e s t i o n ,  t h e r e  is a l e g i t i m a t e  a r g u m e n t  t h a t  t h e  
s t a t e  is n o t  p r e e m p t e d  b y  f e d e r a l  l a w  f r o m  e n a c t i n g  a p r o h i b i t i o n  
a g a i n s t  t h e  f r e e  d i s t r i b u t i o n  o r  s a m p l i n g  o f  t o b a c c o  p r o d u c t s .

U n d e r  t h e  s u p r e m a c y  c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u­
t i o n ,  A r t i c l e  VI, cl. 2, C o n g r e s s  c a n  p a s s  l a w s  t h a t  w i l l  c o m p l e t e­
l y  g o v e r n  a n  a r e a ,  t h u s  p r e e m p t i n g  a n y  s t a t e  a c t i o n  in t h a t  area. 

H o w e v e r ,  i n  d e t e r m i n i n g  w h e t h e r  s t a t e  a c t i o n  i s  p r e e m p t e d  in a n y  

p a r t i c u l a r  a r e a  w e  m u s t  a n a l y z e  w h e t h e r  t h e r e  i s  a n  a c t u a l  c o n f l i c t  
b e t w e e n  s t a t e  a n d  f e d e r a l  l e g i s l a t i o n  a n d  w h e t h e r  t h e r e  w a s  a n  
i n t e n t  b e h i n d  t h e  f e d e r a l  l e g i s l a t i o n  t o  p r e c l u d e  s t a t e  a c t i o n .  
S e e  F l o r i d a  L i m e  & A v o c a d o  G r o w e r s  v. P a u l . 3 7 3  U . S .  132 (1962).

H o u s e  B i l l  4 6 6  s t a t e s  ( w i t h  c e r t a i n  e x c e p t i o n s  f o r  
t o b a c c o  s t o r e s  a n d  t r a d e  c o n v e n t i o n s ) , " A  p e r s o n  m a y  n o t  p r o v i d e  
t o b a c c o  t o  a n o t h e r  p e r s o n  w i t h o u t  c h a r g e  o r  f o r  a n o m i n a l  fee, f o r  
t h e  p u r p o s e  o f  p r o m o t i n g  r e t a i l  s a l e s . "  H B  4 6 6 ,  p. 1, l i n e s  2 3 -  
25. F e d e r a l  s t a t u t e  p r o v i d e s  t h a t  " n o  r e q u i r e m e n t  o r  p r o h i b i t i o n  
b a s e d  o n  s m o k i n g  a n d  h e a l t h  s h a l l  b e  i m p o s e d  u n d e r  S t a t e  l a w  w i t h  
r e s p e c t  t o  t h e  a d v e r t i s i n g  o r  p r o m o t i o n  o f  a n y  c i g a r e t t e s  [when 
t h e  p a c k a g e s  a r e  p r o p e r l y  l a b e l l e d . "  15 U . S . C . A .  1 3 3 4 ( b )  (1970).

03-C5LH
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T h e  H o n .  M a x  G r u e n b e r g  M a r c h  2, 1 9 9 0
A l a s k a  S t a t e  L e g i s l a t u r e  P a g e  2

T h e  k e y  q u e s t i o n  is w h e t h e r  o r  n o t  g i v i n g  a w a y  t o b a c c o  is " a d v e r t i­
s i n g  o r  p r o m o t i o n . "  W h i l e  g i v i n g  a w a y  t o b a c c o  c o u l d  b e  c o n s i d e r e d  
p a r t  o f  a p r o m o t i o n a l  s c h e m e ,  i t  is n o t  " a d v e r t i s i n g "  i n  t h e  
t r a d i t i o n a l  s e n s e .  F u r t h e r m o r e ,  u n d e r  15 U . S . C . A .  1 3 3 2 ( 6 )  ( 1 9 7 0 ) ,  
C o n g r e s s  d e f i n e d  t h e  t e r m  " s a l e  o r  d i s t r i b u t i o n "  a s  " i n c l u d i n g  
s a m p l i n g  o r  a n y  o t h e r  d i s t r i b u t i o n  n o t  f o r  s a l e . "  I f  C o n g r e s s  h a d  
m e a n t  t o  p r e e m p t  s t a t e  a c t i o n  i n  t h i s  a r e a  i t  a r g u a b l y  w o u l d  h a v e  
u s e d  t h e  s a m e  t e r m s  ( " s a l e  o r  d i s t r i b u t i o n " )  i n  15 U . S . C . A .  1 3 3 4  (b) 
a n d  w o u l d  h a v e  c l e a r l y  s t a t e d  t h a t  s t a t e s  c a n n o t  i n t e r f e r e  w i t h  t h e
- s a l e — o r — d i s t r i b u t i o n -  o f — t o b a c c c n ----B y — n o t — d o i n g — so^— e v e n — thoughr
C o n g r e s s  h a s  o b v i o u s l y  t a k e n  a c t i o n  in t h i s  f i e l d ,  s t a t e s  d o  n o t  
a p p e a r  t o  b e  e x p l i c i t l y  f o r b i d d e n  f r o m  e n a c t i n g  l e g i s l a t i o n  
l i m i t i n g  t h e  d i s t r i b u t i o n  o f  t o b a c c o .

T h i s  a n a l y s i s  is f u r t h e r  s u p p o r t e d  b y  t h e  r u l e  o f  
s t a t u t o r y  c o n s t r u c t i o n  t h a t  s t a t e s :

W h e r e  o n e  s t a t u t e  d e a l s  w i t h  a s u b j e c t  i n  g e n e r a l  
t e r m s ,  a n d  a n o t h e r  d e a l s  w i t h  a  p a r t  o f  t h e  s a m e  
s u b j e c t  i n  a m o r e  d e t a i l e d  w a y ,  t h e  t w o  s h o u l d  b e  
h a r m o n i z e d  if p o s s i b l e ;  b u t  i f  t h e r e  is a n y  c o n ­
fli c t ,  t h e  l a t t e r  w i l l  p r e v a i l ,  r e g a r d l e s s  o f  
w h e t h e r  it w a s  p a s s e d  p r i o r  t o  t h e  g e n e r a l  s t a t u t e ,  
u n l e s s  it a p p e a r s  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  
m a k e  t h e  g e n e r a l  a c t  c o n t r o l l i n g .

2 A  C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  5 1 . 0 5 ,  a t  
3 1 5  ( 4 t h  ed. 1973) ( f o o t n o t e s  o m i t t e d ) ,  c i t e d  in S t a t e  v. G r e e n . 
5 8 6  P . 2 d  595, 6 0 2  ( A l a s k a  1 9 7 8 ) .

H o u s e  B i l l  4 6 6  a n d  f e d e r a l  l a w  c a n  b e  r e a d  i n  h a r m o n y  
w i t h  o n e  a n o t h e r .  P r o m o t i o n  is a g e n e r a l  t e r m ,  a n d  d o e s  n o t  
n e c e s a r i l y  c o v e r  t h e  d i s t r i b u t i o n  o f  a n  i t e m .  F u r t h e r m o r e ,  e v e n  
i f  t h e  t w o  l a w s  d i d  c o n f l i c t ,  p r o h i b i t i n g  t h e  d i s t r i b u t i o n  o f  
t o b a c c o  c o u l d  b e  f o u n d  t o  s i m p l y  s p e c i f y  i n  a " m o r e  d e t a i l e d  
m a n n e r "  s o m e t h i n g  t h a t  i s  n o t  a l l o w e d  u n d e r  t h e  g e n e r a l  a m b i t  o f  
" p r o m o t i o n . "

F i n a l l y ,  C o n g r e s s ' s  s t a t e m e n t  o f  i n t e n t  i n  15 U . S . C . A .  
1 3 3 1  d o e s  n o t  s p e c i f i c a l l y  p r e c l u d e  s t a t e s  f r o m  l i m i t i n g  d i s t r i b u ­
t i o n  o f  t o b a c c o .  R a t h e r ,  i t  p r e c l u d e s  t h e  s t a t e s  f r o m  e n a c t i n g  
" d i v e r s e ,  n o n u n i f o r m ,  a n d  c o n f u s i n g  c i g a r e t t e  l a b e l i n g  a n d  a d v e r ­
t i s i n g  r e g u l a t i o n s  w i t h  r e s p e c t  t o  a n y  r e l a t i o n s h i p  b e t w e e n  s m o k i n g  
a n d  h e a l t h . "  Id. A t  l e a s t  t h r e e  o t h e r  s t a t e s  h a v e  e n a c t e d  
s t a t u t e s  s i m i l a r  t o  t h e  o n e  p r o p o s e d  b y  H B  4 6 6 .  A s  w e  h a v e  n o t e d ,
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T h e  H o n .  M a x  G r u e n b e r g  M a r c h  2, 1 9 9 0
A l a s k a  S t a t e  L e g i s l a t u r e  P a g e  3

a l t h o u g h  i t  m a y  b e  a c l o s e  i s s u e ,  w e  b e l i e v e  t h e  b e t t e r  v i e w  is 
t h a t  s t a t e s  a r e  n o t  a u t o m a t i c a l l y  p r e e m p t e d  f r o m  e n a c t i n g  a 
r e s t r i c t i o n  o n  t h e  f r e e  d i s t r i b u t i o n  o f  t o b a c c o .

S i n c e r e l y  y o u r s ,

D O U G L A S  B. B A I L Y  
A T T O R N E Y  G E N E R A L

E l i z a b e t h  J. K e b t t u l a  
A s s i s t a n t  A t t o r n e y  G e n e r a l

E J K : j  f
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t  ̂ Dear Representative Gruenberg:
.-.V.

;;Thank you for y. jntroducing.y House Bill 466 prohibiting the 

■y :c distribution . of yfree ' samples of cigarettes, cigars, snuff, and

• other tobacco products In Alaska. As a physician I- am well aware

' of the detrimental health effects of tobacco products. Passage

■ of your biil  will lend a hand In the battle improving the health

. -  11.
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i-^Donald R. Lehmann, M.D., A.B.F.P.
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ROBERT C. HUNTER, M.D. 
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DONALD R. LEHMANN, M.D. 
FAM ILY PRACTICE
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D A T E :  F E B R U A R Y  2 7 ,  1 9 9 0

T O :  M E M B E R S  O F  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

A L A S K A  S T A T E  L E G I S L A T U R E

F R O M :  W A L T E R  L. H A Y S ,  E X E C U T I V E  D I R E C T O R

A M E R I C A N  L U N G  A S S O C I A T I O N  O F  A L A S K '

R E :  H B  4 6 6

I a m  w r i t i n g  i n  s u p p o r t  o f  H B  4 6 6  c u r r e n t l y  u n d e r  r e v i e w  b y  y o u r  

c o m m i t t e e .

T h e r e  i s  a n  i n c r e a s i n g  a w a r e n e s s  i n  o u r  s o c i e t y  a b o u t  t h e  h e a l t h  

h a z a r d s  o f  t o b a c c o  u s e .  T h e  N a t i o n a l  r e p o r t  b y  f o r m e r  S u r g e o n  

G e n e r a l  K o o p  t h a l  c a t e g o r i c a l l y  d e f i n e s  t o b a c c o  a s  a n  a d d i c t i v e  

s u b s t a n c e ,  t h e  r e c e n t  f e d e r a l  b i l l  t h a t  b a n s  s m o k i n g  o n  9 9 %  o f  a l l  

d o m e s t i c  a i r l i n e s  f l i g h t s  a n d  t h e  r e c e n t  s t a t e m e n t s  b y  H e a l t h  a n d  

W e l f a r e  S e c r e t a r y  S u l l i v a n  r e g a r d i n g  t h e  t a r g e t  m a r k e t i n g  o f  

I o b a c c o  p r o d u c t s  t o  s p e c i f i c  p o p u l a t i o n s  a r e  a l l  i n d i c a t i o n s  o f  t h e  

g r o w i n g  p u b l i c  a w a r e n e s s  o f  t h e  i s s u e s  r e l a t e d  t o  s m o k i n g  a n d  

h e a l t h .

T h e  p r o h i b i t i o n  o f  t h e  d i s t r i b u t i o n  o f  m o s t  t o b a c c o  s a m p l e s  w o u l d  

b e  a  p o s i t i v e  s t e p  f o r w a r d  f o r  A l a s k a .  C u r r e n t l y ,  M i n n e s o t a  a n d  

U t a h  h a v e  e n a c t e d  s u c h  l a w s .  S i m i l a r  l e g i s l a t i o n  h a s  b e e n  

i n t r o d u c e d  in N e w  Y o r k  a n d  W a s h i n g t o n .  I n  1 9 8 9 ,  N e b r a s k a  b a n n e d

t h e  d i s t r i b u t i o n  o f  s m o k e l e s s  t o b a c c o  p r o d u c t s .

A d d i t i o n a l l y ,  s i x t e e n  ( 1 6 )  m a jo r  m e t r o p o l i t a n  a r e a s  h a v e  la w s  
r e s t r i c t i n g  t h e  d i s t r i b u t i o n  o f  t o b a c c o  p r o d u c t  s a m p le s .  T h e s e  
c i t i e s  i n c l u d e :  A u s t i n ,  T e x a s ;  C a m b r id g e ,  M a s s ; C i n c i n n a t i ,  O h i o ;
A t l a n t a ,  G e o r g i a ;  A m h e r s t ,  M a s s ; a n d  S t .  P a u l ,  M in n .

T h e  s im p le  d o c u m e n te d  f a c t  i s  t h a t  a c c e s s  d o e s  im p a c t  c o n s u m p t i o n .  
We h a v e  c u r r e n t  r e p o r t  o f  r u r a l  A la s k a n  c o m m u n i t i e s  w h e re  6 0 - 7 0 %  o f  
o l d e r  t e e n s  a r e  r e g u l a r  s m o k e r s .

T h i s  a c t  w i l l  b e  a p o s i t i v e  s t e p  f o r w a r d  f o r  a l l  A l a s k a n s  i n  t h e  
r e g u l a t i o n  o f  an a d d i c t i v e  a n d  p o t e n t i a l  h a r m f u l  p r o d u c t  a nd  t h e  
p r o m o t i o n  o f  b e t t e r  c o m m u n i t y  h e a l t h .
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AMERICAN LUNG
27 February 1990

LUNG ASSOCIATION of ALASKA
Dedicated to the prevention and control of tunx disease

Representative Max F. G ruenberg, J r ., Co-Chair 
House Jud ic ia ry  Committee 
A laska  S tate Leg isla ture 
P.O. Box V
Juneau , A laska 99811
Dear Representative Gruenberg:
We have a serious drug problem in  Kotzebue th a t your comm ittee can help us fix. 
As you m ay know, tobacco products k i l l more Americans th an  a ll the other 
recreational drugs combined—nearly 400,000 people die a year from tobacco- 
re la ted  illnesses.
Most A laskans addicted to nicotine get hooked a t an e a r ly  age, and tha t is  how you 
can help w ith  your support of HB 141, which would license the sa le of tobacco 
products.
We have a problem in  Kotzebue w ith  one store in  p a r tic u la r th a t routinely se lls 
tobacco products to ch ildren . W hile most local score owners are responsible 
people who do not se ll tobacco to ch ildren , th is one store m ay be help ing to addict a 
whole new generation of children to nicotine. I f  th a t store needed a license to se ll 
tobacco products, the police would have a license to revoke i f  i t  broke the law.
We also support HB 466, which deals w ith  the d is tr ib u tio n  o f tobacco products, as 
w e ll as SB 222 (and its  counterpoint in  the House), which would further re stric t 
sm oking in  public p laces.
A ttitudes have changed d ram atica lly  about tobacco use in  our society in  the past 
few years. A laska has a lways been on the forefront of th is  movement, and your 
support o f th is leg is la tion  would demonstrate your comm itm ent to the anti-drug 
campaign in  America. Thank you.

^fohn C i eed, Kotzebue F ac ilita to r 
American Lung Association o f A laska

P h y llis  Short, Board Member, Kotzebue 
American Lung Association o f A laska
cc: W a lte r Hays

Senator A1 Adams 
Representative E ileen  MacLean
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Ketchikan, Alaska 99901

H J. Henrickson, M.D., F.A.A.FJP. 
DJE. Johnson, M.D., F.A.A.P.

Phone 225-5144

M arch 1 3 ,1 9 9 0

The H onorab le  M ax F . G ruenberg, Jr.
A laska State Legislature 
P .O . B o x  V  (M S  3 1 0 0 )
Juneau, A laska 99811

Dear Representative Gruenberg:

“ Thank y o u tb r y o n f le t ie r ”o rM arch_7Tahd fo r  sending me a copy o l  H ouse B i l l  4 6 6 . A t risk  o f  burdening 
you  with in fo rm ation  you  can't use, I  have taken the libe rty  o f  enc losing  quite a packet. I t  is not as 
overwhelm ing as it m ight lo ok , and I  w ill explain the sequence o f  things and what they are.

The first item is s e lf exp lanatory . The second item  is a set o f  statistics from  the W a ll Street Journal that 
showed that cigarette companies are increasing their in fla tion  adjusted prices, not s im p ly  their consumer 
price. C if° re tte s generated approxim ately 31 b illion  do lla rs fo r  the tobacco companies in 1982 , and netted 
the tobacc^ ^m pan ies 38  b illion  do lla rs in 1989! Excise taxing has not kept pace.

N ex t in this packet are severa l firs t  sheets on artic les from  the J o u rn a l o f  the  A m e ric an  M ed ica l 
A ssoc ia tion  o f  January 1989 . Starting smoking is decreasing among young men, w h ile  it is remaining 
about the same o r increasing s ligh tly  among young women. Sm oking  preva lence is declin ing in a ll 
educational groups, but is declining more among the higher educated. Pro jections to the year 2000  suggest 
that at current rates at least 3 0%  o f  those who have a high school education o r  less w ill be smokers, whereas 
less than 10%  o f  those who graduate from  college w ill smoke. A pp rox im ate ly  1.3 m illio n  people per year 
stop smoking, but about 1 m illion  start smoking, most o f  them young people.

Pregnant women smoked on ly  7 0%  as much as non-pregnant women, m ostly because pregnant women were 
m ore lik e ly  to have quit smoking than non-pregnant women. "H ow ever, unmarried pregnant white women 
were 4 0 %  more likely to smoke than their non-pregnant counteiparts."

Even with a program  that reduced illeg a l over-the-counter sale_of cigarettes to m inors, sales to m inors from  
vending machines were not reduced at a ll. An eye-tracking study showed that the com m ercia l artists 
em ployed by tobacco companies are very s k i ll fu l at keeping the warnings out o f  perception. B i l l board 
advertising also e ffective ly  excludes the surgeon general's warnings from  readability , and fo r  comparison, I 
have attached a headline from  the Sea ttle  Post In te llig en ce r that grabs attention much m ore e ffective ly .

The packet o f  articles that fo llow s is fo u r o f  the articles whose firs t sheets I  sent, and an editoria l on smoking 
from  JA M A . Please contact me o r R ic k  U rion  i f  you need any fu rthe r in form ation . The Health Sciences 
L ib rary in the University o f  A laska Anchorage can help you with getting articles from  the list o f  references.
Thank you again fo r  you r e ffo rts in this area.

DEJrbjh

cc: Representative Cheri Davis
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H J. Henrickson, M.D., F.A.A.FJ*. Phone 225-5144
D.E. Johnson, M.D., F.A.A.P.

February 22 , 1990

The Honorable Max Gruenberg 
A laska State Legislature 
P .O . B ox  V  (M S 3100 )
Juneau, A laska 99811

D ear Representative Gruenberg:
I  am  writing to fo llow -up our visit o f  last week, and to thank you fo r taking the time to meet with 
us. I appreciated the candor in our discussions, even when we do not always agree. I  am going to 
send letters on separate issues, so that things not get needlessly complicated fo r  you r staff. In  this 
letter I would like to address one o f  the issues that we did not have the opportunity to discuss, and 
on which I  believe that we have considerable agreement

I  am veiy appreciative fo r you r e ffo rts in discouraging tobacco use by everyone, particu la rly  by 
young people. Tobacco is clearly the prim ary "gateway" drug to other addictions. I  am outraged 
that the tobacco industry can spend two b illio n  do lla rs  a year to recruit the one m illio n  new 
smokers necessary to replace the 3 5 0 ,0 0 0  o r  so who die and the 650 ,000  o r so who quit each year. 
S ad ly , they are recruiting these new tobacco users from  those under 2 0  years o ld  a lm ost 
exc lusive ly . It is a hard-headed business decision that is worth $ 2000  per new sm oker to these 
megacorporations.
The artic le I  have attached is "A  Parting Sho t at Tobacco" from  the past Surgeon Genera l o f  the 
U SPH S , CTEverett K oop , M .D . H is references at the end o f  the article cite several usefu l studies. 
Further, the individual that he cites at the end, Rona ld  M . Davis, M .D ., is an outstanding physician 
w ho cou ld  provide considerable in fo rm ation  on  the sub jec t He is the d irector o f  the O ffic e  on  
Smoking and Health at CDC  listed on the fron t page o f  the article.
P lease fee l free to contact me pe rsona lly , o r  the A laska State M edica l A ssociation , i f  we can 
p rov ide any information o r assistance. I  appreciate you r willingness to be out in fron t on this issue 
that c learly  must be addressed responsibly and w ell.

D a v id  E . Johnson, M .D .

DEJ:b jh

Enclosure



CommentaryC

A Parting Shot at Tobacco
O N  S E P T E M B E R  13, 1989, I m ade m y last appearance as 
S u rg eon  G enera l b e fo re  the U S  C ong ress . 1 used the occasion 
to add ress the one issue w ith which p rev iou s Su rgeon s G ener­
a l and 1 have become most c lose ly associated : tobacco and 
hea lth . In  testim ony before the Subcom m ittee on T ran sp o rta ­
tion and H azardous Substances, C om m ittee  on E n e rg y  and 
C om m erce , U S  H ouse o f  R ep resen ta tive s , I  focused my re ­
m a rk s  on two topics tha t this subcom m ittee had considered in 
p rev iou s hearings: tobacco ad ve rtis ing  and ch ild ren^ access 
to  tobacco p roducts. T he purpose o f th is a rt ic le  is to  share  w ith 
a w id e r audience the comments I m ade a t tha t hearing .
T o b a c c o  A d ve rtis in g

The b ill introduced b y  Subcom m ittee C ha irm an  Thom as A . 
L u ken  (D , Ohio), H R  1250, would e lim ina te  a ll im age-based 
tobacco adve rtis ing  (a llow ing  on ly so -ca lled  tom bstone ad ve r­
tis ing ). On severa l occasions du ring  m y tenu re  as Surgeon  
G ene ra l, I endorsed p roposa ls th a t w ou ld  ban a ll tobacco 
ad ve rtis ing  and p rom otion . I ce rta in ly  su pp o rt the p roposa l to 
re s t r ic t  tobacco ad ve rtis ing  as a rea sonab le  com prom ise, a l­
though I  would continue to endorse a to ta l ad ve rtis ing  ban as a 
lon g -te rm  goal.

I t  is a curious public policy that w e, as a  society, a llow  the 
m ost im portan t p reventab le cause o f  death  to  be one o f  the 
most heav ily  advertised  consumer p roducts . I  know  tha t F irs t  
Am endm ent concerns have been exp ressed  abou t tobacco 
ad ve rtis ing  restric tion s . Opponents o f  these re s tric tion s  a r ­
gue th a t i f  a p roduct is legal to  s e ll, i t  shou ld  be legal to 
ad ve rtise . That argum en t, expressed in a  d if fe re n t way, says 
tha t i f  C ong ress wants to ban the a d ve rtis in g  o f a  p roduct, it 
f irs t  has to  ban the sa le o f that p roduct.

I  do not believe ou r Fbunding F a th e rs  w ou ld  have endorsed  
such a  na rrow  and in flex ib le  range o f  op tions fo r  C ong ress to 
consider. An adve rtis ing  ban seems to  m e to  be a reasonab le 
m idd le  g round between the status quo and a to ta l p roh ib ition  
o f  tobacco use, which no one se riou s ly  p roposes .

W h ile  I  am not a lega l scholar, I  u nde rs tand  th a t C ong ress 
has th e  c lea r au th o rity  to  p roh ib it deceptive a d ve rtis in g .1 In  
m y op in ion , much o f  todayfc adve rtis ing  f o r  tobacco p roducts 
is deceptive . M any advertisem ents p o r t ra y  sm oking  as a safe , 
i f  not h ea lth fu l, ac tiv ity , and no ad ve rtisem en ts  d isc lose many 
of the  se rious and extensive health e ffec ts  o f  sm oking , such as 
s tro k e  and nicotine addiction.

One o f  the m ore outrageous ad ve rtisem en ts  ( fo r  N ew port 
c ig a re tte s ) has used , fo r  at least a decade , the s logan  "A live

Dr Koop leceniiy *efi posilion as SufQOon General o l lh* US Public Healin 
Sendee Depanmeniol H e iw  and Human Sfl-vices HenownjsiJes-nBeinesaa Wd 
"  Reprint requests lo the Director. O tlcecn S'no*mg and Heaun, Centers lor D isease' 
Connol.P irti Bklg. Room M O. SGOOPsnersLn Rockville. MO20657.( a * Diseaŝ )

W ith  P le a su re ."  T h is is c le a r ly  a meBBagc designed to  under­
m ine the S u rgeon  G enera l's warn ing . I f  one considers smok­
e rs  who su ffe r from  lung cancer, em physem a, o rs t ro k e  caused 
by sm oking , t ru th  in ad ve rtis ing  would demand use o f the 
s logan "D y in g  in A g on y ”  instead o f  "A live  W ith  P le a su re ."

Two adve rtisem en ts in p a rtic u la r s tr ik e  m e as h igh ly ob jec­
tionab le  An adve rtisem en t fo r  K oo l c igare ttes c lea rly  ta rgets 
young peop le ; it shows a young-look ing  couple in teenage 
a t t ire , w ith macho an tiestab lishm ent facia l expressions, 
stand ing  n ex t to a  m oto rcyc le .1 A  recent Camel advertise­
m ent suggests violence against women. I t  describes and 
g raph ica lly  depicts the fo llow ing  "sm ooth dating move": “ Run 
in to the water, g rab  som eone and d rag  h e r back to the shore, 
as i f  you ’ ve Baved h e r  from  drowning . The m ore she kicks and 
scream s, the b e tte r"  ( Washington Post, J u ly  26, 1989:C1, 
C IO ). I t  is in te re sting  th a t Ph ilip  M o rris  associates V irg in ia 
S lim s w ith  women's lib e ra tion  ("Y ou ’ve Com e a Long Way, 
B aby"), w hereas R J  R eyno ld s , in the Cam el advertisem ent, 
tre a ts  women as i f  it w ere s t i ll the Age o f D inosau rs.

I  a lso  ob jec t to the  p rom otiona l p lacem ent o f c igarettes in 
m ovies, to which Congressm an Luken ' has app rop ria te ly  
d raw n atten tion . C ig a re tte  p rom otions placed in movies such 
as Superman I T ex  pose la rg e  num bers o f  ch ild ren and adoles­
cents to these messages. W hen these movies are shown on 
te lev ision , the ban on b roadcast c igare tte  advertising is 
circum vented.
A Rebuttal to tho Advertising Industry
• . .  Since re lea se  o f the 1989 Surgeon  G en e ra l’s re p o rt , Reduc­
ing the Health Consequences of Smoking: 25 Years of Pro­
gress,' ad ve rtis ing  in d u s try  trade associations and publica­
tions have taken quo ta tions from  the re p o r t  g ro ss ly  cut o f 
context. I  would lik e  to  d te  th ree exam p les and then set the 
record  stra igh t.

In  a w ritten  statem ent to  the Subcom m ittee on T ran spo rta ­
tion  and H aza rdou s Substances fo r  its  J u ly  2 5 ,1 9 8 9 , b earing , 
the p re s iden t o f  the Point-O f-Purchase .Advertising In stitu te  
a rgued  again st tobacco ad ve rtis ing  restric tion s by quoting 
from  the  re p o r t * '^ :
In the Surgeon General's 1989 Report, it states that T H E  MOST 
D IRECT APPROACH TO ASSESSING TH E RELATIONSHIP 
BETW EEN  ADVERTISING AND CIGARETTE CONSUMP­
TION HAS BEEN TO ASK CHILDREN OR ADULTS ABOUT 
FACTORS THAT INFLUENCED THEM TO SMOKE. THESE 
STUDIES TYPICA LLY FIND THAT ADVERTISING IS 
RANKED QUITE LOW ON THE LIST  OF RELEVANT FAC­
TORS (capitalization added by the Rjini-of-Puirhaae Advertising 
Institute),"

The w itness conven ien tly om itted  the next th ree sen­
tences. which are  as fo llow s11̂ ':

2B94 JAMA. November24 l*t)9-Vt'262,No.2G A Parting S7.o!a:Tocaccs-Kocp



Marketing experts have queatiom/ validity of this approach 
because conscious rvsponne to advefusing is deemed to be a poor 
index of actual response (Bergler 1981; Chapman 1986b As such, 
studies with a similar method and opposite findings also offer little 
insight into the actual effects of advertising. An example is a study by 
Fisher tnd Magnus (1981). which found that moat children believe 
tiiat cigarette ads encourage children to smoke.

Also in written testimony submitted to the subcommittee 
for the July hearing, the American Advertising Federation 
stated:
Even the Surgeon General's 1989 report, “Reducing the Health 
Consequences of Smoking," admits, There is no scientifically rigor­
ous study available to the public that provides a definitive answer to 
the basic question of whether advertising and promotion increase the 
level of tobacco consumption.”

Similarly, an article in Advertising Age (January 16, 198S) 
quoted the report as follows: “The extent of influence of 
advertising and promotion on the level of consumption is 
unknown and possibly unknowable,’ the report said."

The entire excerpt, including these statements taken out of 
context, is as follows (omitted portions italicized)*'"*'” 11’:
There is no scientifically rigorous study available to the public that 
provide* a definitive answer to the basic question of whether adver- 
tiaing and promotion increase the level of tobacco consumption. Given 
the complexity of the issue, none is likely to be forthcoming in the 
foreseeable future. The most comprehensive renew of both the direct 
and indirect mechanisms [whereby advertising may affect consump­
tionI concluded that the collective empirical, experiential, and logi­
cal eindence makes it mare likely than not that advertising and 
promotional activities do stimulate cigarette consumption. Howev­
er, that analysis also concluded that the extent of influence of adver­
tising and promotion on the level of consumption is unknown and 
x>ssib]y unknowable (Warner 1986b).

The major point being made in this paragraph of the report 
is that & perfectly designed study to prove that cigarette 
advertising increases cigarette consumption will probably 
never be performed because of the complexity of this issue. I 
would emphasize that absolute scientific proof is rarely avail­
able when studying humar. behavior. Humans do not beluive 
like the laws of physics. In medicine and in public health, we 
rarely await, and we would be foolish to await, definitive 
proof before taking appropriate action.

In the 1850b, John Snow ended an epidemic of cholera in 
London by removing the handle of the Broad Street pump, 30 
years before the bacterium that causes cholera was first 
identified. Fortunately, there was no Cholera Institute that 
lobbied against removal of the pump handle until it could be 
proved  that the water from that pump was causing cholera.

In my opinion, the burden of proof should be on the tobacco 
and advertising industries to show that advertising does not 
increase cigarette consumption. In the absence of such evi­
dence, advertising should not be allowed. Ibis shifting of the 
burden of proof would represent prudent public health policy 
for a product that kills S90000 Americans each year, when 
used exactly as intended.

Children’* Access to Tobacco Products
In May 1988,1 released tne Surgeon Generalb report, The 

fealth Consequences of Smoking: yicotine Addiction.1 In 
the preface to that report, I raised a number of important 
policy questions concerning the sale and distribution of tobac­
co products*'’'':

We a* citizen*, in c o n ^ ~  v ith our elected official*, civic leader*, and 
public health officer*,V .a id eaUbliah appropriate public polidea for 
how tobacco product* are sold and diatributcd in our society. W ith the 
evidence that tobacco is addicting, is it appropriite for tobacco prod­
ucts to be told through vending machines, which are easily accessible 
to children? Is It appropriate for free sample* d  tobacco products to 
be sent through the mail o r distributed on public property, where 
verification of age is d ifficu lt i f  not impossible? Should the sale r f  
tobacco be treated less seriously than the sale of alcoholic beverages, 
fo7 which a specific license is required (and revoked for repeated sales 
to minors!?

My answer to each of these three questions is “No." There 
is no logical reason why we should have a double standard for 
controlling the sale of tobacco and alcohol, the two major legal 
addicting drugs used in our society. Would we tolerate the 
sale of alcoholic beverages through vending machines? Would 
we allow free samples of alcoholic beverages to be sent 
through the mail or passed out on public property? Of course 
not. Why, then, should we be so permissive with the sale of 
tobacco, when 43 states have laws that prohibit *.he sale of 
tobacco to minors?

The issue of whether it is appropriate to sell tobacco 
products through vending machines is important for two 
reasons. First, vending machines are a powerful symbol that 
we do not take seriously the problem of cigarette sales to 
minors, Second, they allow children to have easy access to 
cigarettes. At the subcommittees July 1989 hearing, a repre­
sentative of the National Automatic Merchandising Associa­
tion testified that, "About 8 out of 10 cigarette vending 
machines are located where teenagers are not allowed or 
rarely frequent." Even if true—and I am not convinced it is— 
this is a poor argument against banning vending machine 
sales of cigarettes. Even 209t of the 374 000 cigarette vending 
machines in the United States (National Automatic Merchan­
dising Association estimate) represents a huge number of 
sites (75000) from which teenagers can readily obtain 
cigarettes . . . illegally.

I agree with past statements by the Department of Health 
and Human Services that controlling the sale of tobacco tv 
minors is a potentially effective strategy to prevent the initia­
tion of tobacco use among young people. It is disappointing 
that states have made so little effort to enforce existing laws 
banning the sale of tobacco to minors. As long as states take no 
action to enforce these laws, I support federal efforts to 
prevent the Bale of tobacco to minors.

C. E \ erett Koop, MD, ScD

I gratefully acknowledge Rorold M. Daria, MD, for bis assistance in tbs 
preparation of thia italement.
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' f u / i a n a  C h i e f s  C o n f e r e n c e ,  X L *.

1 2 2  F i r s t  A v e n u e  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1 - 4 8 9 7  

(9 0 7 )  4 5 2 - 8 2 5 1  
F a x  (9 0 7 )  4 5 1 - 8 9 3 6

M a r c h  2 9 ,  1 9 9 0

R e p r e s e n t a t i v e  B en  G r u s s e n d o r f  
C h a i r m a n ,  R u l e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V (MS 3 1 0 0 )
J u n e a u  AK 9 9 8 1 1

D e a r  C h a i r m a n  G r u s s e n d o r f :

T a n a n a  C h i e f s  C o n f e r e n c e ,  I n c .  (TCC) s u p p o r t s  HB 4 6 6 ,  a  b i l l  
p r o h i b i t i n g  d i s t r i b u t i o n  o f  f r e e  t o b a c c o  s a m p l e s .

We a r e  a l l  a w a r e  o f  t h e  h e a l t h  e f f e c t s  o f  t o b a c c o  
c o n s u m p t i o n .  T h e r e  e x i s t s  a  n e e d  t o  r e s t r i c t  f r e e  
d i s t r i b u t i o n  o f  t h e s e  p r o d u c t s  e s p e c i a l l y  t o  y o u n g  p e o p l e .  
T h e  t o b a c c o  i n d u s t r y  d e p e n d s  o n  y o u n g  p e o p l e  a s  t h e  new  
g e n e r a t i o n  o f  a d d i c t s .  S t u d i e s  s h o w  18% t o  *21% o f  a l l  h i g h  
s c h o o l  s t u d e n t s  a r e  s m o k e r s .  T e e n a g e r s  s p e n d  o v e r  o n e  
b i l l i o n  d o l l a r s  a  y e a r  o n  t o b a c c o .  I t  i s  m u c h  m o r e  
d i f f i c u l t  t o  s t a r t  s m o k i n g  a s  a n  a d u l t  t h a r .  i t  i s  t o  s t a r t  
a s  a  y o u n g  t e e n a g e r .

T h e  t o b a c c o  i n d u s t r y  a i m s  m u c h  o f  t h e i r  m a r k e t i n g  t e c h n i q u e s  
a t  t h e  t e e n a g e r  p o p u l a t i o n  -  i t  i s  t h e i r  g u a r a n t e e  t h a t  a 
s t e a d y  s t r e a m  o f  c u s t o m e r s  a r e  i n s u r e d .  A l a r g e  a m o u n t  o f  
t h e  m a r k e t i n g  m o n i e s  a r e  u s e d  t o  g i v e  a w a y  f r e e  s a m o l e s .  
T h e s e  s a m p l e s  a r e  g i v e n  a w a y  a t  s p o r t i n g  a n d  m u s i c  e v e n t s ,  
e v e n t s  t h a t  a r e  o f t e n  f r e q u e n t e d  b y  y o u n g  p e o p l e .  
D i s t r i b u t i o n  o f  f r e e  s a m p l e s  m a k e s  i t  m u c h  e a s i e r  f o r  o u r  
y o u t h  a n d  o t h e r s  t o  p i c k  u p  t h a t  c i g a r e t t e  f o r  t h e  f i r s t  
t i m e  a n d  s m o k e .

T a n a n a  C h i e f s  w a n t s  t o  m a k e  i t  d i f f i c u l t  t o  l e a r n  t o  s m o k e  
b y  s u p p o r t i n g  l e g i s l a t i o n  t h a t  p r o h i b i t s  t h i s  a c t i v i t y ,  t h a t  
p r o h i b i t s  s m o k i n g  i n  e d u c a t i o n a l  a n d  h e a l t h  f a c i l i t i e s ,  t h a t  
i n c r e a s e s  t a x e s  o n  t o b a c c o  p r o d u c t s ,  a n d  t o  p e n a l i z e  t h o s e  
e n t r e p r e n e u r s  w ho  s e l l  t o b a c c o  p r o d u c t s  t o  o u r  y o u t h .

\ C O P Y
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Y o u r  C o m m i t t e e  i s  t h e  l a s t  C o m m i t t e e  t o  r e v i e w  t h i s  b i l l  i n  
t h e  H o u s e .  Y o u r  e a r l i e s t  c o n s i d e r a t i o n  t o  s c h e d u l i n g  t h i s  
b i l l  w o u l d  b e  m u c h  a p p r e c i a t e d .  T h a n k  y o u .

S i n c e r e l y ,

TANANA C H IE FS CONFERENCE, IN C .

M i c h a e l  G r a f ,  D i r e c t o r  
C o m m u n i t y  H e a l t h  S e r v i c e s

L A C / d e

c c :  H o u s e  R u l e s  C o m m i t t e e  M e m b e r s
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N o  s m o k i n g
Industry message to kids isn 't enough

Pardon us if we’re not bowled over by the Tobacco 
Institute 's prom ise i t ’ll launch a campaign to 
discourage underage children from smoking.

It’s not that we question the industry's motives. 
Cynics might say the campaign is just a cheap way to 
spruce up the industry's image and head off calls for 
higher tobacco taxes and tighter restrictions on 
tobacco ads, sales and use. If you were really cynical, 
you might even worry that the campaign could 
increase appeal of smoking among more rebellious 
youth, by h ig h lig h tin g  the idea th a t  i t ’s an 
adults-only activity.

But we’ll give the industry the benefit of the 
doubt. It’s probably sincere in wanting to discourage 
kids from starting smoking — when they're kids. The 
tobacco industry would probably be just as happy if 
kids wait to start smoking as soon as they’re grown 
up.

We just wonder how effective the new campaign 
can possibly be. The industry already spends billions 
of dollars a year on ads tha t make smoking look like 
a glamorous, danger-free pastime. Any "D on’t 
smoke" ads aimed at youth will have as much effect 
as going down to the beach and hollering at a 
hurricane to stop.

So let's not rely on the Tobacco Institute’s modest 
campaign to do the job alone. Some steps Alaska has 
taken offer a good blueprint for other states and 
Congress:

Raise the smoking age to 19. Make vendors keep 
cigarette machines in places off limits to kids. Raise 
cigarette taxes enough to discourage young users.

Other steps would help, too. Free samples should 
be banned. Tobacco is powerfully addictive. If people 
are going to risk getting hooked, they should have to 
put their own money on the line.

Tobacco vendors should be licensed. If they  
habitually sell to minors, they should have their 
licenses yanked, just as offending liquor outlets do.

And then there's the m atter of neutralizing the 
industry's re len tless p arade of pro-smoking ads. 
California offers a novel approach. It devotes a 
sizable chunk of c ig a re tte  tax  proceeds to a 
no-holds-barred ad campaign that portrays smoking 
in all its disgusting, deathly glory.

If our society took all these steps, it would really 
send kids a message. It would tell them we're serious 
when we say cigarettes are hazardous to their health.
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D a te  R e fe rre d : J a n u a ry  21, 1991 F U R T H E R  R E F E R R A L S :

D a te  o f  C o m m itte e  A c tio n :  I

Finance

T h e  JU D IC IA R Y  C o m m itte e  c o n s id e re d : 

' H O U S E  B IL L  N O . 9 

’ "A n  A c t re la t in g  to  to b a c c o ."

H B  9

L IM IT  F R E E  S A M P L E S  O F  T O B A C C O  P R O D U C T S

R E C O M M E N D A T IO N S : 
b e  re p la c e d  w i t h _________
[ ] h av e  a tta c h e d  am endm en ts( s)
[ ] d o  p a s s  
[ ] d o  n o t p a s s

no  re c o m m en d a t io n s  
[ ] in d iv id u a l re c o m m e n d a t io n s  
[ ] a d d itio n a l re fe r ra l to  t h e _____

[ ] th e  s a m e  tid e  
.[ ] a  n ew  t id e

C o m m itte e

A D O P T S : le t te r  o f  In te n t

A T T A C H E S  N E W  F IS C A L  N O TE(s): ^  A P P R O V E S  P R E V IO U S : w o * )

[ ] f is c a l im p a c t ______________________________________  [ ] f is c a l n o te ( s ) _____________________________

fyQ z e ro  f is ca l n o te  S o l e l y  [ ] z e ro  f is ca l n o te ( s ) __________________

P A S S : S IG N IN G  O T H E R  R E C O M M E N D A T IO N S :

Chairman’ s Signature
(JUD/G/Stfzy yzt-po/ZT



A l a s k a  B > t a t e  H i e i j i f i l a t u n :
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COMM ITTEE O f : HEALTH. EDUCATION 
AND SOCIAL SERV ICES

D A T E :  M a rch  5. I ‘J 9 1 P L A C E : Capitol Room 106

SU B JECT  O F  MEETING:

I IB 9 L IM IT  TREE SAMPLES OP TOBACCO  
PRODUCTS




