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D ear S p ea k er  G r u s s e n d o r f :

U n d er th e a u th o r ity  o f  a r t .  I l l ,  s e c .  18, o f  the A la sk a  C o n s t itu t io n , I am 
tra n sm ittin g  a b ill th at w ill im p rov e  o u r  crim inal ju s t ic e  sy stem  b y  m ak in g  a s e r ie s  
o f  ta ilo red  am endm ents to  th e  s ta te 's  laws g o v e r n in g  crim inal p r o s e c u t io n s .

S ectio n  1 am ends th e  s ta te 's  a ccom p lice  liab ility  s ta tu te  to  p r o v id e  th a t an 
a ccom p lice  is  lia b le  f o r  th e  c o n d u c t  o f  th e  p e r s o n  th e  a ccom p lice  a id s  o r  a b e ts  i f  
th e  a ccom p lice  a c ts  w ith  th e  cu lp a b le  m ental sta te  w ith  r e s p e c t  to  th e  r e s u lt  th a t 
is  s u ff ic ie n t  f o r  th e  com m ission  o f  th e  c r im e . T h is  am endm ent is  in  r e s p o n s e  to  
th e  c o u r t  o f  a p p e a ls ' r e c e n t  d e c is io n  in  E chols v .  S ta te , O p . N o. 1164 (A la sk a  
A p p .  O c t . 4 , 1 9 9 1 ), w h ich  m akes it m ore d iff ic u lt  to  p r o s e c u te  an  a ccom p lice  th an  
it  is  to  p r o s e c u te  th e  p r in c ip a l . T h e  c o u r t  ru le d  th a t , e v e n  th o u g h  a p r in c ip a l 
m ay b e  liab le  f o r  r e c k le s s ly  c a u s in g  se r io u s  p h y s ic a l in ju r y , a p e r s o n  w ho a id s  
an d  a b e ts  th e  p r in c ip a l  ca n  b e  crim in ally  liab le  o n ly  i f  the p e r s o n  in te n d e d  the 
p r in c ip a l to ca u s e  s e r io u s  p h y s ic a l in ju r y .

S e ctio n s  2 a n d  3 am end th e  s ta te 's  h in d e r in g  p r o s e c u t io n  s ta tu tes  to  m ake it 
crim inal to r e n d e r  a s s is ta n c e , n o t ju s t  to  a p e r s o n  k n ow n  to  h a v e  com m itted  a 
cr im e , b u t  a lso  to  a p e r s o n  k n ow n  to  h a v e  b een  ch a r g e d  w ith  a c r im e . T h is  
am endm ent w ill h a lt th o se  p e r s o n s  w ho h a v e  h in d e re d  a p r o s e c u t io n  from  a r g u in g  
th a t , a lth o u g h  th e y  kn ew  th e  p e r s o n  th e y  w ere a s s is t in g  w as c h a r g e d  w ith  a 
cr im e , th e y  d id  n o t  b e lie v e  th a t the p e r s o n  was g u ilt y .

S ection  4 p r e v e n ts  a c o n v ic t e d , in ca rc e ra te d  p e r s o n  from  s e c u r in g  a re le a se  on  
ba il s im ply  b y  f i l in g  an a p p lica tio n  fo r  p o s t -c o n v ic t io n  r e l ie f .  In s te a d , the 
am endm ent w ou ld  r e q u ir e  th e  c o u r t  to ru le  on  th e  m erits o f  th e  a p p lica tio n  a n d  to 
f in d  th at the p e r s o n  is e n t it le d  to r e l ie f  b e fo r e  th e  p e r s o n  m ay b e  r e le a s e d .

S ectio n  5 m akes a d e fe n d a n t 's  v io la tion  o f  co n d it io n s  o f  re lea se  a m isdem eanor 
o f f e n s e .  Not o n ly  w ill th is  e n co u ra g e  g re a te r  com plian ce  b y  a d e fe n d a n t  w ith  
c o u r t -o r d e r e d  c o n d it io n s , b u t  it  may a lso  p rom p t co u r ts  to  re le a se  a d e fe n d a n t  on  
ba il m ore f r e q u e n t ly ,  k n o w in g  that the d e fe n d a n t has g o o d  re a so n  to  com p ly  w ith  
th e  co n d it io n s  th e  co u r t  im p o se s . T h is  am endm ent cou ld  h e lp  ea se  th e  s ta te 's  
p r is o n  o v e r - c r o w d in g  s itu a t io n .
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S e ct io n s  6 and 27 e x p a n d  the p e rm iss ib le  ca ses  in  w h ich  h e a rsa y  e v id e n c e  m ay b e  
p r e s e n te d  in  a g ra n d  ju r y  p r o c e e d in g  from  p ro s e c u t io n s  f o r  sex u a l o f fe n s e s  to  all 
fe lo n y  c a s e s . C ircu m sta n ces  m ust in d ica te  that th e  sta tem en t is  re lia b le  a n d  th e  
w itn e ss  m ust e ith e r  t e s t i fy  at th e  p r o c e e d in g s  o r  b e  a v a ila b le  to  t e s t i fy  a t t r ia l . 
F u rth e rm o re , th e  g ra n d  ju r y  is  g iv e n  th e  a b ility  to  r e q u ir e  th e  p r o s e c u t in g  
a t to r n e y  to  p r o d u c e  th e  w itn ess  w h ose  statem ent is  b e in g  o f fe r e d  in to  e v id e n c e .  
F o r  y e a r s ,  fe d e r a l c o u r ts  h a v e  p erm itted  h ea rsa y  in  g ra n d  ju r y  p r o c e e d in g s ;  th is  
b ill  w ou ld  allow  th e same p r a c t ic e  in  s ta te  p r o c e e d in g s .

S ection s  7 , 8 ,  an d  9 am end s ta te  law to a d d re s s  th e p r o c e e d in g s  a g a in s t  a 
d e fe n d a n t  who is  perm anently  in com p eten t to stan d  tr ia l. E x is t in g  law a llow s 
c o u r ts  to  commit fo r  as lo n g  as 180 d a y s  a n y  d e fen d a n t w ho is in com p eten t to 
s ta n d  tr ia l. A t th e  en d  o f  that tim e, i f  the ch a rg e d  o ffe n s e  d oes  n o t  in v o lv e  
f o r c e ,  it  m ust b e  d ism issed  an d  the s ta te  may p r o c e e d  w ith  c iv il com m itm ent 
p r o c e e d in g s  i f  th e  s ta te  co n s id e r s  it a p p ro p r ia te . I f  th e  ch a rg e  d o e s  in v o lv e  
fo r c e  an d  the d e fe n d a n t  p r e s e n ts  a su b sta n tia l d a n g e r  to o th e r s , th e  c o u r t  m ay 
con tin u e  the d e fe n d a n t 's  com m itm ent f o r  an ad d ition a l s ix  m on th s.. A t th e  e n d  o f 
th a t tim e, the c h a r g e s  m ust b e  d ism issed  an d  the d e fe n d a n t  may b e  c iv i l ly  
com m itted . U n d er e x is t in g  law , w h e n e v e r  the d e fe n d a n t becom es co m p e te n t , th e  
c h a r g e s  may b e  r e in s t a t e d .

T h is  b ill am ends th e  law f o r  p erm a n en tly  in com p eten t d e fe n d a n ts  w ho p r e s e n t  a 
su b sta n tia l d a n g e r  to  o th e rs  an d  w ho a re  ch a rg e d  w ith  a crim e in v o lv in g  f o r c e .
A t th e  e n d  o f  th e  a d d ition a l s ix -m o n th  commitment a u th o r ize d  b y  p r e s e n t  
A S  1 2 .4 7 .1 1 0 ( b ) , th e  co u r t  is  r e q u ir e d  to  hold  a h e a r in g  to  determ in e w h e th e r  th e 
d e fe n d a n t  is p erm a n en tly  in com p eten t. I f  the d e fe n d a n t is  fo u n d  p e rm a n e n tly  
in co m p e te n t, th e  ca se  a g a in st the d e fe n d a n t on th e  u n d e r ly in g  ch a rg e s  p r o c e e d s  
to  a d ju d ica t io n , d e sp ite  th e  d e fe n d a n t 's  in co m p e te n cy . I f  th e  sta te  p r o v e s  th e  
c h a r g e s  b e y o n d  a re a so n a b le  d o u b t , th e  d e fen d a n t is  th e n  com m itted as th o u g h  he 
h a d  b e e n  fo u n d  n ot g u ilty  b y  re a so n  o f  in sa n ity  u n d e r  e x is t in g  law . T h e r e a ft e r ,  
th e  r ig h ts  and p r o c e d u r e s  a p p lica b le  to th ose  fou n d  n ot g u ilty  b y  re a s o n  o f  
in sa n ity  w ill a p p ly  to  th e  d e fe n d a n t .

T h is  new  p r o c e d u r e ,  w h ich  is recom m en ded  b y  th e  M odel Penal C o d e , 
a ccom p lish es  tw o e n d s . F ir s t , it r e s o lv e s  th e ch a rg e s  a g a in st the d e fe n d a n t  
w ith in  a y e a r ; a com m itted d e fe n d a n t m ay n o lo n g e r  b e  t r ie d  y e a rs  a fte r  th e  
ch a rg e s  w ere f i le d .  S e c o n d , th is  p r o c e d u r e  p r o v id e s  a m ore a p p ro p r ia te  
d is p o s it io n  fo r  p erm a n en tly  in com p eten t d e fen d a n ts  w ho p r e s e n t  a d a n g e r  to  
o th e rs  and  h a ve  b e e n  fo u n d  g u ilty  o f  a se r io u s  v io le n t  cr im e . T h e  c iv il  
com m itm ent, w h ich  is  a p p ro p r ia te  f o r  p e r s o n s  w ho a re  n ot d a n g e r o u s , is  r e p la c e d  
b y  the commitment p r o c e e d in g s  a p p lied  to a d e fen d a n t fo u n d  n ot g u ilty  b y  re a so n  
o f  in s a n ity . T h e  d e fe n d a n t m ay be  h e ld  in  c u s to d y  b y  th e  com m ission er o f  h ea lth  
an d  socia l s e r v ic e s  f o r  as lo n g  as th e d e fen d a n t co u ld  h ave  b een  im p riso n e d  on  
th e  crim inal c h a r g e s . T h e  d e fen d a n t may b e  re lea sed  u p o n  p r o v in g  th a t he o r  sh e  
no lo n g e r  s u ffe r s  from  a m ental illn ess  th at cau ses  th e  d e fe n d a n t to  b e  d a n g e r o u s  
to th e  p u b lic . T h e  d e fe n d a n t may a lso  b e  con d ition a lly  re lea sed  i f  he  o r  sh e  ca n  
b e  a d eq u a te ly  co n tro lle d  an d  trea ted  in  the com m unity w ith  p r o p e r  s u p e r v is io n .

T h e Honorable Ben G ru ssen d orf
F eb ru ary  24, 1992
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S e ct io n s  10 an d  11 am end the sta tu te  g o v e r n in g  su sp e n d e d  im p osition s  o f  
s e n te n c e . C u rre n t law a llow s a co u r t  to  s u s p e n d  the im position  o f  s e n te n c e , an d  
p la ce  th e  d e fe n d a n t on  p r o b a t io n , fo r  a p e r io d  o f  time equ a l to  th e  maximum 
p e r io d  o f  im prisonm ent th a t co u ld  b e  im p osed  f o r  the o f fe n s e .  T h is  m eans th a t , 
w h en  a c o u r t  su sp e n d s  im p osition  o f  s e n te n c e  f o r  a c lass B m isdem eanor o f f e n s e ,  
th e  c o u r t  m ay do so  fo r  o n ly  90 d a y s . T h is  m akes some c o u r ts  re lu c ta n t  to  g ra n t  
a s u s p e n d e d  im position  o f  s e n te n ce  fo r  c la ss  B m isd em ean ors, b e ca u s e  the 
d e fe n d a n t  can  b s  p la ce d  on p ro b a t io n  f o r  o n ly  su ch  a sh o rt  p e r io d  o f  tim e.
S ectio n  10 am ends the law  to allow  im p osition  o f  a se n ten ce  to  b e  s u s p e n d e d  f o r  as 
lo n g  as on e  y e a r , ev e n  i f  the  maximum p e r io d  o f  im prisonm ent th at co u ld  b e  
im p osed  is  le ss  than one y e a r .  S ection  11 c la r ifie s  c o n fu s in g  la n g u a g e  in  
AS 1 2 . 5 5 . 0 8 5 ( c ) ,  g o v e r n in g  the p e r io d  d u r in g  w hich  the c o u r t  may im pose 
s e n te n ce  fo llo w in g  the re v o c a t io n  o f  a s u s p e n d e d  im position  o f  s e n te n c e .

S e ctio n s  12, 13, 21, and 23 ch a n g e  the law s g o v e r n in g  p lea  a g reem en ts  b e tw e e n  
d e fe n d a n ts  an d  the s ta te . U n d er e x is t in g  law , i f  a d e fen d a n t e n te rs  in to  an 
a g reem en t w ith  the sta te  that he o r  sh e  sh o u ld  re c e iv e  a p a r t icu la r  s e n te n c e , th e  
co u r t  m ay re s p o n d  in  a n y  o f  th re e  w a y s : F ir s t , it may a c c e p t  th e  agreem en t a n d  
s e n te n c e  th e  d e fen d a n t a c c o r d in g ly ;  s e c o n d , it may re je c t  th e  a greem en t an d  
allow  th e  d e fe n d a n t to  w ith d raw  his o r  h e r  p lea  and  p r o c e e d  to  t r ia l ; an d  t h i r d , it  
m ay a c c e p t  th e  agreem en t b u t  im pose a le s s e r  sen ten ce  th an  w as a g re e d  to  b y  th e  
p a r t ie s . T h e se  se ct io n s  rem ove  the th ird  op tion  s c  th a t, i f  the co u r t  co n c lu d e s  
th a t th e  a g r e e d -u p o n  s e n te n c e  is too  h a r s h , th e co u rt  may o n ly  r e je c t  th e  
a g reem en t and  re tu rn  th e  p a rt ie s  to  th e ir  ea r lie r  p o s it io n s . T h e se  se c t io n s  a lso  
c la r i fy  th a t a d e fen d a n t w ho a g re e s  to  a p a rt icu la r  se n ten ce  ca n n ot appea l th a t 
s e n te n ce  as b e in g  e x c e s s iv e ,  n o r  may he o r  sh e se e k  p o s t -c o n v ic t io n  m od ifica tion  
f o r  a r e d u c t io n  o f th e  s e n te n ce  from  th e tr ia l c o u r t .

S e ctio n  14 co n ce rn s  d e fe n d a n ts  who are  s u b je c t  to  p resu m p tiv e  s e n te n c in g  
b e ca u s e  o f  th e ir  p r io r  c o n v ic t io n s . U n d er  cu r re n t  -lave, i f  a d e fe n d a n t  d en ies  th e  
p r io r  c o n v ic t io n s , a h e a r in g  is  s ch e d u le d  b e fo r e  th e  co u r t  to  r e s o lv e  th e  m a tter . 
T h is  am endm ent sim ply r e q u ir e s  the d e fe n d a n t  to make the den ia l u n d e r  o a th .
T h is  is  in te n d e d  to elim inate fr iv o lo u s  d e n ia ls , w h ich  are  m ore re a d ily  made w h en  
th e d e fe n d a n t  is not u n d e r  oath  and thus n ot su b je ct  to p r o s e c u t io n  f o r  p e r ju r y .

S e ctio n  15 a d d re sse s  th e s e n te n c in g  a g g r a v a to r  se t out in 
AS 12.55.. 155 ( c )  (18)  ( A ) , w h ich  a pp lies  in  assau lt cases w hen  the o f fe n s e  w as 
com m itted  aga in st a s p o u s e , a form er s p o u s e ,  o r  a member o f  the  so c ia l u n it 
co m p r ise d  o f  th ose  l iv in g  to g e th e r  in  th e  same d w ellin g  as th e  d e fe n d a n t . T h is  
s e c t io n  a d d s  form er m em bers o f  the h o u se h o ld  to the s ta tu te 's  l is t ,  to k e e p  p a r ity  
w ith  th e s ta tu te ’s in c lu s io n  o f  form er s p o u s e s .

S ectio n  16 am ends AS 1 8 . 8 5 . 1 2 0 ( c ) ,  w h ich  g o v e r n s  ju d gm en ts  e n te re d  b y  th e  
c o u r t  a g a in s t  in d ig en t crim in al d e fe n d a n ts  fo r  the co s t  o f  d e fe n s e  co u n se l 
p r o v id e d  b y  th e s ta te . T h is  s e ct io n  re m ov es  the p r o v is io n  in  the s ta tu te  th a t 
p r o h ib its  the state from  e x e c u t in g  on a ju d g m en t aga in st an  in ca rc e ra te d  
d e fe n d a n t  u n til th ree  y e a rs  fo llo w in g  th e  d e fe n d a n t 's  re lea se  u n less  th e  s ta te



p e tit io n s  th e  c o u r t  f o r  a sp e c ia l o r d e r  and  sh ow s g o o d  ca u se  f o r  i t .  T h e r e  d oes  
n o t  a p p ea r  to  b e  a n y  re a so n  to  ca te g o r ica lly  d e la y  f o r  th re e  y e a r s  a n y  r e c o v e r y  
o n  th e  c o u r t 's  ju d g m e n t .

S e ctio n  17 c o r r e c t s  an  o v e r s ig h t  in  the d is c r e t io n a r y  p a ro le  s ta tu te , w h ich  
p r o h ib its  a p r is o n e r  from  b e in g  re le a se d  u n til th e  p r is o n e r  has s e r v e d  a n y  
m an d atory  s e n te n ce  o r  a p re su m p tiv e  se n te n ce  im p osed  f o r  a c la ss  A  o r  
u n c la s s if ie d  fe lo n y  o f f e n s e .  A lth o u g h  c it in g  th e  s ta tu tes  f o r  b o th  m a n d a tory  
minimum an d  p re su m p tiv e  s e n te n ce s  fo r  c la ss  A and  u n c la s s ifie d  f e lo n y  o f f e n s e s , 
A S  3 3 . 1 6 . 1 0 0 ( d )  r e fe r s  o n ly  to  th e  m andatory minimum s e n te n c e s . T h is  
am endm ent m akes an e x p lic it  r e fe r e n c e  to  the p re su m p tiv e  s e n t e n c e s ,  as w ell.

S ection s  18 , 19 , an d  24 a u th o r ize  the u se  o f  h e a rsa y  e v id e n ce  in  th e  p o r t io n  o f  a 
h e a r in g  to d eterm in e  w h eth er  p r o b a b le  cau se  e x is ts  that a m inor is  d e lin q u e n t  in  
co n n e c t io n  w ith  ce r ta in  se x u a l o f f e n s e s . T h is  is  a n a logou s to  th e  u s e  o f  h e a rs a y  
e v id e n ce  in  g ra n d  ju r y  p r o c e e d in g s  aga in st a d u lt s . E x is t in g  law a u th o r iz e s  th e  
u se  o f  h e a rs a y  e v id e n c e  at g ra n d  ju r y  p r o c e e d in g s  on  sex u a l o f f e n s e s .

S e ctio n  22 am ends R u le  o f  Crim inal P ro ce d u re  2 4 ( d )  to  g iv e  d e fe n d a n ts  th e  same 
n u m ber o f  p e r e m p to r y  ch a lle n g e s  in  fe lo n y  ca ses  as th e  sta te  h a s . C u r r e n t ly , 
d e fe n d a n ts  a re  g iv e n  1 0 , com p a red  w ith the s ta te 's  s ix .  T h e  am endm ent d oes  n o t  
ch a n g e  th e  p r o v is io n  in  R u le 2 4 ( d )  that a u th orizes  co u r ts  to a llow  d e fe n d a n ts  
a d d ition a l p e r e m p to r y  ch a lle n g e s  w hen tw o o r  m ore d e fe n d a n ts  a re  jo in e d  to g e th e r  
f o r  tr ia l.

S ection  25 am en ds R u le  o f  E v id e n ce  609 (b )  to e x te n d  from  f iv e  to  te n  y e a r s  the 
p e r io d  o f  tim e d u r in g  w h ich  a w itn e ss 's  co n v ic t io n  f o r  a crim e o f  d is h o n e s ty  m ay 
b e  u se d  to  im p ea ch  th e  w itn e s s . It also m easures th e  time p e r io d  fro m  th e  date  o f  
th e  p e r s o n 's  u n co n d it io n a l d is c h a r g e  on  the o f f e n s e ,  ra th e r  th a n  fro m  th e  date o f  
th e  c o n v ic t io n .

S ection  26 am en ds th e  c o u r t  ru le s  to p ro h ib it  an e x p e r t  w itn ess  from  o f fe r in g  an  
o p in ion  on  th e  ultim ate is su e  o f  fa c t  as to w h eth er a d e fe n d a n t d id  o r  d id  n ot h a v e  
th e  n e c e s s a r y  m ental s ta te  o r  con d ition  to  commit th e  crim e c h a r g e d  o r  to  
co n s t itu te  a d e fe n s e  to the crim e ch a r g e d . In s te a d , th is is su e  is  to  b e  le ft  to th e  
t r ie r  o f  fa c t .

T h e se  am endm ents a re  all d e s ig n e d  to make crim inal p r o s e c u t io n s  fa ir e r  a n d  m ore 
e f fe c t iv e  in  th is  s ta te . M any, i f  n ot all,' do n o th in g  m ore than le v e l th e  p la y in g  
f ie ld  fo r  th e  s ta te . T h is  is an a p p ro p r ia te  time to  d o  s o .

I u r g e  y o u r  fa v o r a b le  a ct io n  on  th e  b ill .

T h e H onorable Ben G ru ssen d orf
F ebru ary  24, 1992
Page 4

v S in ce re ly ,

G o v e rn o r



AN OVERVIEW OF HB 554 AND 555—THE GOVERNOR’S CRIME BILLS

HB 554 will provide important tools in the war against drugs.

The bill

□  creates a new crime o f  conspiracy fo r  murder, kidnapping and felony drug offenses. 
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in 
Alaska, as well. (Sections 1 and 2)

□  creates a new crime targeting small drug rings, by making it a class A  felony to be 
involved in three or more drug offenses committed with two or m ore other people under your 
direction. In other words, this makes it a crime to be the leader o f  a three-person drug ring. 
Much o f  the drug activity in Alaska is conducted by these small rings. Existing law only deals 
with larger drug rings involving five or m ore drug offenses committed with five or more 
additional people. Creating this lesser offense will give the state greater flexibility in dealing 
with small drug rings. (Section 3)

□  provides increased penalties in cases o f  large amounts o f  drugs. The bill raises the 
penalty for sale o f  cocaine (and related offenses) from  a class B to a class A  felony offense when 
the quantity exceeds 500 grams (over one pound). It also makes it a class A  felony to deliver 
five grams (about 40 dosage units) or more o f  "crack ." (Section 3) The bill also raises the 
penalty for sale o f  marijuana (and related offenses) from  a class C to a class B felony offense 
when the quantity exceeds 10 kilograms (over 20 pounds). (Section 4) These types o f  quantity- 
specific offenses are used successfully in federal prosecutions.

□  creates a new crime o f  money laundering, making it a felony to deal with money 
known to be derived from drug violations. This hits drug traffickers where it hurts— in the 
pocketbook. I f  drug dealers cannot find anyone who will take their money, because o f  the risk 
o f  criminal prosecution and forfeiture o f  assets, their enterprises w ill becom e far less profitable 
and less desirable. (Section 5)

□  prohibits possession o f  drugs by consumption, by defining "possession" f ^ s o  that a 
person who has ingested drugs is subject to prosecution to the same extent as those who are 
found with drugs in their pockets, cars or at their house. This w ill have the effect o f  reversing 
a court o f  appeals decision, which held that a person cannot be prosecuted for "possession by 
consumption." As the Legislative Affairs Agency has noted, "it seems illogical to punish a 
person possessing a drug for personal use before it is used, but not to punish that person when 
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State 
Legislature (October 1991). (Section 6)
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AN OVERVIEW OF HB 554 AND 555—THE GOVERNOR’S CRIME BILLS

HB 555 improves the criminal justice system and "levels the playing field" for the state by 
making a series of amendments to laws governing criminal prosecutions.

The bill

□  amends court rules to give the state the same number o f  peremptory juror challenges 
in felony cases as the defendant. Defendants are now given ten; the state only six. (Section 22)

□  makes it easier to collect court-ordered costs from criminal defendants. (Section 16)

□  makes needed changes in the laws governing plea agreements between defendants and 
the state, and provides that a defendant who agrees to a particular sentence cannot appeal that 
sentence as being excessive, or seek post-conviction modification for a reduction o f  the sentence. 
(Sections 12, 13, 21, and 23)

□  reverses a recent court o f  appeals decision that has made it more difficult to prosecute 
an accom plice than it is to prosecute the person who committed the crime. (Section 1)

□  prevents a convicted, incarcerated person from securing a release on bail simply by 
filing an application for post-conviction relief. (Section 4)

□  makes it a crime to violate conditions o f  release. Not only will this encourage greater 
compliance by a defendant with court-ordered conditions, but it may also prompt courts to 
release a defendant on bail more frequently, and thus reduce jail overcrowding, knowing that 
the defendant has good reason to com ply with the conditions the court imposes. (Section 5)

□  expands the permissible cases in which reliable hearsay evidence may be presented 
in a grand jury proceeding. Circumstances must indicate that the statement is reliable and the 
witness must either testify at the proceedings or be available to testify at trial. F or years, federal 
courts have permitted hearsay in grand jury proceedings; this bill would allow the same practice 
in state proceedings. (Sections 6 and 27) The bill also authorizes the use o f  reliable hearsay 
evidence to determine whether probable cause exists that a minor is delinquent in connection 
with certain sexual offenses. (Sections 18, 19, and 24)

The bill also
□  corrects problems encountered in dealing with defendants who are permanently 

incompetent to stand trial.(Sections 7 , 8, and 9) □  gives courts additional flexibility in 
suspending imposition o f  sentence in minor criminal matters. (Sections 10 and 11) □  amends 
the state’ s hindering prosecution statutes to make it criminal to render assistance, not just to a 
person known to have committed a crime, but also to a person known to have been charged with 
a crime. (Sections 2 and 3) □  simplifies m m e sentencing proceedings by creating a disincentive 
for  defendants to lie about their prior criminal record. (Section 14) □  expands current law to 
make it an aggravated offense to assault former household members.(Section 15) □  amends 
court rules to extend from five to ten years the period o f  time during which a witness’ s 
conviction for a crime o f  dishonesty may be used to impeach the witness. (Section 25)

This bill makes criminal prosecutions fairer and more effective.



Department o f  Law 
Proposed Amendment to HB 555 

April 30, 1992

Delete Sections 7, 8, and 9 (page 3, line 27 to page 5 , line 25) and replace with:

* Sec. 7 . AS 12 .47 .110(b) is amended to read:

(b) On or before the expiration o f  the initial 90-day period o f  commitment the 

court shall conduct a hearing to determine whether or not the defendant remains 

incompetent. I f  the court finds by a preponderance o f  the evidence that the defendant 

remains incompetent, the court may recommit the defendant for  a second period o f  90
I
t

days. The court shall determine at the expiration o f  the second 90-day period whether 

the defendant has becom e competent. I f  at the expiration o f  the second 90-day period 

the court determines that the defendant continues to be incompetent to stand trial, the 

charges against the defendant shall be dismissed without prejudice and continued 

commitment o f  the defendant shall be governed by the provisions relating to civil 

commitments under AS 47.30.700 -  47.30.915 unless the defendant is charged with a 

crim e involving force against a person and the court finds that the defendant presents a 

substantial danger o f  physical injury to other persons and that there is a substantial 

probability that the defendant will regain competency within a reasonable period o f  time, 

in which case the court may extend the period o f  commitment for an additional six 

months. I f  the defendant remains incompetent at the expiration o f  the additional six-

month period the charges shall be dismissed without prejudice and either civil

commitment proceedings shall be instituted or the court shall order the release o f  the

- 1 -



defendant. I f  the defendant remains incompetent for five years after the charges have 

been dismissed under this subsection, the defendant may not be charged again for an 

offense arising out o f  the facts alleged in the original charges, except i f  the original 

charge is a class a felony or unclassified felony. I f  the defendant is civilly com m itted 

under this section, the victim  o f  the crim e an d  the prosecuting attorney ’ s o ffice  shall 

be notified b v  the com m issioner o f  health and social services 30 days b e fore  the 

defendant is d ischarged. W ith  respect to  the notice prov id ed  to the victim , the 

procedures specified in AS 12.47.100(1)) -(d ) shall apply.



Alaska Action Trust
P.O. Box 102-323 • Anchorage. Alaska 99510 
Office: 540 L Street. Suite 104 • Anchorage 

(907) 258-4040

P O S IT IO N  PAPER 

HOUSE B IL L  NO. 555 

(G o v e r n o r  H i c k e l ' s  C r im e  B i l l  N o . 2)

W it h  c e r t a i n  e x c e p t io n s  d is c u s s e d  i n  t h i s  P o s i t i o n  P a p e r , 

t h e  A la s k a  A c t io n  T r u s t  o p p o s e s  H o u s e  B i l l  N o . 5 5 5 .

SEC TIO N  1 : T h is  S e c t io n  i s  in t e n d e d  t o  o v e r r u l e  t h e

d e c is i o n  b y  t h e  A la s k a  C o u r t  o f  A p p e a ls  i n  E c h o ls  v .  S t a t e , ______

P . 2d _________ ( A la s k a  A p p . 1 9 9 1 ) .  T h e  p u r p o s e  o f  t h i s  am endm ent i s

t o  le s s e n  t h e  p r o o f  r e q u ir e d  t o  c o n v i c t  som eone a s  a n  a c c o m p lic e  t o  

a c r im e .  I t  w i l l  i n e v i t a b l y  r e s u l t  i n  g r e a t e r  n u m b e rs  o f  p e o p le  

b e in g  p r o s e c u t e d  a s  a c c o m p lic e s  t o  c r im e .  T h e  la w  a s  i t  i s  w r i t t e n  

now , and  c o n s t r u e d  i n  E c h o l s , i s  t h a t  t h e  p r o s e c u t o r  m u s t p r o v e  

t h a t  t h e  a c c o m p lic e  h a s  in t e n d e d  t h e  a c t s  w h ic h  m ake u p  t h e  c r im e  

r a t h e r  t h a n  a c t i n g  w i t h  a l e s s e r  m e n t a l  s t a t e .

A s p r e s e n t l y  w r i t t e n ,  t h e  la w  i s  t h e  f a i r  w ay t o  c o n v i c t  

o f  c r im e s  a p e r s o n  who d o e s  n o t  a c t u a l l y  c o m m it t h e  a c t ,  b u t  i s  

in s t e a d  g u i l t y  b e c a u s e  h e  w as a h e l p e r  o f  som eone who c o m m itte d  t h e  

a c t .  B e c a u s e  h i s  c u l p a b i l i t y  i s  l e s s  t h a n  t h e  a c t u a l  p e r s o n  who 

c o m m itte d  t h e  c r i m i n a l  a c t ,  h e  s h o u ld  n o t  b e  fo u n d  c r i m i n a l l y  

l i a b l e  u n le s s  h e  in t e n d e d  t h e  a c t  t o  o c c u r  w h ic h  w as a c r im e .

E v e n  a s  w r i t t e n ,  t h e  la w  d o e s  n o t ,  a n d  s h o u ld  n o t ,  

r e q u ir e  t h e  s t a t e  t o  p r o v e  t h a t  t h e  h e lp e r  in t e n d e d  t o  c o m m it a

A i

T
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c r im e .  I n s t e a d ,  a l l  t h a t  i s  r e q u ir e d  i s  t h a t  t h e  h e lp e r  in t e n d e d  

f o r  p a r t i c u l a r  a c t s  t o  b e  d o n e , w h ic h  a c t s  h a d  b e e n  d e f in e d  b y  t h e  

la w  a s  c r i m i n a l  a c t s .

No c h a n g e  t o  AS 1 1 .1 6 . 1 1 0  i s  n e c e s s a r y .  T h e  la w  w o rk s  

w e l l  a s  w r i t t e n  a n d  f a i r l y  d i f f e r e n t i a t e s  b e tw e e n  t h o s e  who c o m m it 

c r i m i n a l  a c t s ,  a n d  t h o s e  who h e lp  p e o p le  who c o m m it c r i m i n a l  a c t s .  

C e r t a i n l y ,  t h i s  s e c t i o n  i s  b e t t e r  t h a n  a d o p t in g  a n y  o f  t h e  

c o n s p ir a c y  b i l l s  b e in g  p r o p o s e d , b u t  e v e n  t h i s  s e c t i o n  g o e s  t o o  

f a r .

SEC TIO N  2 :  T h e  A la s k a  A c t io n  T r u s t  h a s  no o p p o s i t io n

t o  t h e  c h a n g e s  p r o p o s e d  i n  S e c t io n  2 w h ic h  amend AS 1 1 . 5 6 . 7 7 0 ( a ) .

SEC TIO N  3 : T h e  A la s k a  A c t io n  T r u s t  h a s  no o p p o s i t i o n

t o  t h e  S e c t io n  3 w i t h  t h e  p r o p o s e d  a m en dm en ts t o  AS 1 1 . 5 6 . 7 8 0 ( a ) .

SEC TIO N  4 ; S e c t io n  4 s h o u ld  n o t  b e  a d o p te d  b y  t h e

l e g i s l a t u r e .  T h is  S e c t io n  i s  v e r y  p o o r l y  d r a f t e d  a n d  i t  i s  u n c le a r  

w h e th e r  t h e  b i l l  w o u ld  a c t  t o  d e n y  b a i l  t o  a l l  p e o p le  p e n d in g  

a p p e a l ,  o r  o n l y  t o  p e o p le  who h a v e  h a d  t h e i r  a p p e a ls  d e n ie d  an d  a r e  

f i l i n g  C r i m i n a l  R u le  35 m o t io n s .  I n  a n y  c a s e , a s  p r e s e n t l y  w r i t t e n  

u n d e r  AS 1 2 . 3 0 . 0 4 0 ( b )  a p e r s o n  who i s  c o n v ic t e d  o f  a n  u n c l a s s i f i e d  

f e l o n y  o r  a C la s s  A f e l o n y  i s  a lr e a d y  d e n ie d  b a i l  a f t e r  h i s  

c o n v i c t i o n  e v e n  i f  h e  f i l e s  a R u le  35 m o t io n .  T h e r e  i s  a b s o l u t e l y  

no r e a s o n  t o  d e n y  b a i l  t o  a l l  i n d i v i d u a l s  c o n v ic t e d  o f  a c r im e ,  

h o w e v e r  m in o r ,  i n c l u d i n g ,  a p p a r e n t l y  m is d e m e a n o r s , a n d  who a r e  no
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d a n g e r  t o  t h e i r  c o m m u n it ie s .  T h e  la w  a s  w r i t t e n  p r o v id e s  a d e q u a te  

p r o t e c t i o n  a g a i n s t  t h e  r e l e a s e  a f t e r  c o n v i c t i o n  o f  d a n g e r o u s  

o f f e n d e r s .

A s i t  i s ,  p o s t - c o n v i c t i o n  b a i l  f o r  i n d i v i d u a l s  c o n v ic t e d  

o f  l e s s  s e r i o u s  c r im e s  i s  n o t  a m a t t e r  o f  r i g h t .  V e r y  fe w  

i n d i v i d u a l s  who h a v e  l o s t  t h e i r  a p p e a ls  a n d  h a v e  b e e n  o r d e r e d  t o  

s e r v e  t h e i r  s e n te n c e s  w o u ld  b e  g r a n t e d  b a i l  p e n d in g  a R u le  35 

m o t io n .  F o r  t h o s e  r a r e  i n d i v i d u a l s  c o n v ic t e d  o f  C la s s  B a n d  l e s s  

s e r i o u s  o f f e n s e s  who h a v e  a p o s s i b l y  m e r i t o r i o u s  R u le  35 m o t io n ,  a 

ju d g e  s h o u ld  h a v e  d i s c r e t i o n  t o  g r a n t  b a i l .  O t h e r w is e  t h e y  w o u ld  

s e r v e  t h e i r  e n t i r e  s e n te n c e  b e f o r e  a d e c i s i o n  c o u ld  b e  made o n  t h e  

m e r i t s  o f  t h e  m o t io n .

SEC TIO N  5 ;  T h e  p r o p o s e d  am endm ent AS 1 2 . 3 0 . 0 6 0 ( a ) (1)

m akes c l e a r  t h a t  p u n is h m e n t  f o r  f a i l u r e  t o  a p p e a r  o n  a f e l o n y  i s  a 

C la s s  C f e l o n y ,  a n d  t h e r e f o r e ,  s u b j e c t  t o  p r e s u m p t iv e  s e n t e n c in g .  

T o  t h e  e x t e n t  t h a t  t h i s  am endm ent c h a n g e s  la n g u a g e  fr o m  a g e n e r a l ­

iz e d  s e n te n c e  o f  n o t  m ore  t h a n  f i v e  y e a r s  t o  a s e n te n c e  t o  a C la s s  

C f e l o n y ,  t h e  T r u s t  h a s  n o  o p p o s i t i o n  t o  t h e  a m e n d m e n t.

T h e  p r o p o s e d  am endm ent t o  AS 1 2 . 3 0 . 0 6 0 ( a ) ( 2 )  i s  a b ad  

id e a .  To m ake t h e  p u n is h m e n t  f o r  f a i l u r e  t o  a p p e a r  on a C la s s  B 

m is d e m e a n o r  ( s u b j e c t  t o  a m axim um  s e n t e n c e  o f  90 d a y s ) , a s e n te n c e  

o f  o n e  y e a r  i s  a r b i t r a r y  a n d  u n f a i r .  A p e r s o n  s h o u ld  n o t  be 

p u n is h e d  m o re  h a r s h l y  f o r  f a i l u r e  t o  a p p e a r  f o r  a m in o r  m is d e m e a n o r  

t h a n  t h e  m axim um  s e n te n c e  i f  c o n v ic t e d  o f  t h e  m is d e m e a n o r  i t s e l f .

HB555\dm - Page 3



T h e  a m e n d m e n t  p r o p o s e d  in AS  1 2 . 3 0 . 0 3 0 ( b )  is a v e r y  b a d  

i d e a  a n d  s h o u l d  b e  r e j e c t e d .  It s h o u l d  r e m a i n  d i s c r e t i o n a r y  w i t h  

t h e  j u d g e  h e a r i n g  t h e  f a c t s  a n d  e x t e n u a t i n g  c i r c u m s t a n c e s  t o  d e c i d e  

w h e t h e r  a n  i n d i v i d u a l  s h o u l d  f o r f e i t  h i s  s e c u r i t y  f o r  a n y  v i o l a t i o n  

o f  a c o n d i t i o n  o f  r e l e a s e .  T h e s e  p r o v i s i o n s  w i l l  m a k e  b a i l  

b o n d s m e n  m u c h  l e s s  w i l l i n g  t o  u n d e r w r i t e  b a i l  b e c a u s e  o f  t h e  

i n c r e a s e d  l i k e l i h o o d  t h e  b a i l  w i l l  b e  f o r f e i t e d .  I n e v i t a b l y ,  t h i s  

p r o v i s i o n  w i l l  c a u s e  t r e m e n d o u s  a n d  t o t a l l y  u n n e c e s s a r y  o v e r c r o w d­

in g  of t h e  jails. B o n d s m e n  w i l l  b e  u n w i l l i n g  t o  r u n  t h e  r i s k  of  

l o s i n g  a b o n d  f o r  a n y  m i n o r  v i o l a t i o n  o f  a c o n d i t i o n  of r e l e a s e .

E v e n  a m i n o r  v i o l a t i o n  of  b a i l  w o u l d  r e s u l t  in a p e r s o n  

l o s i n g  t h e i r  b ail, a n d  b e i n g  c h a r g e d  w i t h  a n e w  c r i m e .  A n y t i m e  a 

n e w  c r i m e  is c r e a t e d ,  m o r e  p e o p l e  g o  t o  jail.

A  p e r s o n  w h o  s u b s t a n t i a l l y  v i o l a t e s  b a i l  is a l r e a d y  

s u b j e c t  t o  b e  r e m a n d e d  to  c u s t o d y .  T h i s  r i s k  o f  a r e m a n d  t o  

c u s t o d y  is a n  a d e q u a t e  d e t e r r e n t  t o  i n d i v i d u a l s  w h o  m i g h t  c o n s i d e r  

v i o l a t i n g  bail. M a k i n g  it a n e w  c r i m e  t o  v i o l a t e  bail, n o  m a t t e r  

h o w  m i n o r  t h e  v i o l a t i o n ,  is u n f a i r  a n d  u n n e c e s s a r y .  In a d d i t i o n ,  

it is v e r y  l i k e l y  t h a t  t h i s  s t a t u t e  w i l l  n o t  b e  a p p l i e d  f a i r l y  t o  

a l l  d e f e n d a n t s ,  b u t  w i l l  b e  u s e d  t o  d i s c r i m i n a t e  a g a i n s t  c e r t a i n  

g r o u p s ,  l i k e l y  h a v i n g  s u c h  d i s c r i m i n a t i o n  b a s e d  o n  l i f e s t y l e  a n d  

l o c a t i o n .  I t  w i l l  m u c h  m o r e  l i k e l y  r e s u l t  in a g r e a t e r  n u m b e r  of 

p r o s e c u t i o n s  f o r  b a i l  v i o l a t i o n s  f o r  r u r a l  A l a s k a n s  w h o s e  p r e c i s e  

w h e r e a b o u t s  a n d  t h e  c o n d i t i o n s  o f  b a i l  a r e  k n o w n  t o  m o s t  p e o p l e  

w i t h i n  t h e  s m a l l  r u r a l  c o m m u n i t y .
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S E C T I O N  6; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s

p e r m i t t i n g  t h e  c i t i z e n s  o f  A l a s k a  t o  b e  i n d i c t e d  f o r  f e l o n y  c r i m e s  

w h e r e  t h e  o n l y  i n f o r m a t i o n  h e a r d  b y  t h e  g r a n d  j u r y  is h e a r s a y .  In 

m o s t  i n s t a n c e s ,  h e a r s a y  e v i d e n c e  is e x c l u d e d  f r o m  t r i a l  a n d  g r a n d  

j u r y  b e c a u s e  o f  t h e  r e c o g n i z e d  f a c t  t h a t  it is u n r e l i a b l e .  T o  t h e  

e x t e n t  it is r e l i a b l e ,  h e a r s a y  is a l r e a d y  a d m i t t e d  u n d e r  t h e  

e x c e p t i o n s  t o  t h e  h e a r s a y  r u l e  as s e t  o u t  in E v i d e n c e  R u l e  8 01, 

802, 803, a n d  804.

T h e r e  is a b s o l u t e l y  n o  j u s t i f i c a t i o n  f o r  p e r m i t t i n g  t h e  

i n d i c t m e n t  o f  a c i t i z e n  in a c a s e  w h e r e  t h e  g r a n d  j u r y  h a s  n o  

o p p o r t u n i t y  t o  h e a r  t h e  e v i d e n c e  b e i n g  u s e d  a g a i n s t  a p e r s o n  a n d  

thus, j u d g e  f o r  i t s e l f  w h e t h e r  t h e  e v i d e n c e  is s t r o n g  e n o u g h  to 

m e r i t  a f e l o n y  p r o s e c u t i o n .  T h i s  S e c t i o n  g r e a t l y  i n c r e a s e s  t h e  

r i s k  t h a t  c i t i z e n s  of t h i s  s t a t e  w i l l  b e  p r o s e c u t e d  b a s e d  o n  

u n t r u e ,  u n r e l i a b l e  e v i d e n c e  w h i c h  w o u l d  n o t  b e  a d e q u a t e  to  j u s t i f y  

p r o s e c u t i o n  if t h e  g r a n d  j u r o r s  h e a r d  f o r  t h e m s e l v e s  t h e  t e s t i m o n y  

f r o m  t h o s e  w h o  h a v e  f i r s t  h a n d  k n o w l e d g e  o f  t h e  facts.

T h i s  S e c t i o n  w o u l d  v i o l a t e  t h e  p r o t e c t i o n  p r o v i d e d  in 

A l a s k a 1s C o n s t i t u t i o n  t h a t  an  i n d i v i d u a l  c a n  o n l y  b e  c h a r g e d  w i t h  

a f e l o n y  if a g r a n d  j u r y  f i n d s  t h e r e  is s u f f i c i e n t  e v i d e n c e  t o  

c h a r g e  a n  i n d i v i d u a l  w i t h  a felo n y .  T h e  g r a n d  j u r y ' s  m o s t  

i m p o r t a n t  j o b  is t o  s c r e e n  o u t  c a s e s  w h e r e  t h e r e  is n o t  s u f f i c i e n t  

e v i d e n c e  t o  j u s t i f y  a c o n v i c t i o n .  I f  g o v e r n m e n t  a g e n t s  a r e  

p e r m i t t e d  t o  c o m e  in a n d  t e l l  s e c o n d  a n d  t h i r d  h a n d  t h e i r  v e r s i o n
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of  w h a t  t h e  e v i d e n c e  m a y  be, i n n o c e n t  p e o p l e  w i l l  b e  w r o n g l y  

p r o s e c u t e d .

T h i s  a m e n d m e n t  w i l l  n o t  l e s s e n  a n y  f i n a n c i a l  b u r d e n  t o  

t h e  st a t e .  T h i s  is so b e c a u s e  C r i m i n a l  R u l e  6 a l r e a d y  p e r m i t s  

t e l e p h o n i c  t e s t i m o n y  o f  o u t - o f - t o w n  w i t n e s s e s .  I n  a d d i t i o n ,  e x p e r t  

r e p o r t s  c a n  a l r e a d y  b e  p r e s e n t e d  w i t h o u t  t h e  e x p e n s e  o f  r e q u i r i n g  

t h e  e x p e r t  t o  t e s t i f y .

S E C T I O N  7 t h r o u g h  9: T h e s e  p r o p o s e d  r e v i s i o n  c r e a t e

a n e w  c a t e g o r y  o f  " p e r m a n e n t l y  i n c o m p e t e n t  d e f e n d a n t s . "  T h e s e  

p r o p o s e d  a m e n d m e n t s  a r e  a m a j o r  c h a n g e  f r o m  c u r r e n t  law, w h i c h  

r e q u i r e s  c i v i l  c o m m i t m e n t  p r o c e d u r e s  if a p e r s o n  r e m a i n s  i n c o m p e­

tent.

T h e  p r o p o s e d  a m e n d m e n t  u n n e c e s s a r i l y  c o m p l i c a t e s  a 

d i f f i c u l t  a r e a  a n d  o f f e r s  no  v i a b l e  s o l u t i o n .  E s s e n t i a l l y ,  t h e  

r e s u l t  o f  t h e  p r o p o s e d  a m e n d m e n t s  is t h a t  i n c o m p e t e n t  i n d i v i d u a l s  

w o u l d  b e  f o r c e d  t o  b e  t r i e d  o n  t h e  c h a r g e s  and, if c o n v i c t e d ,  b e  

c o m m i t t e d  a n d  t r e a t e d  as if f o u n d  n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y .

T h e  p r o p o s e d  c h a r g e s  a r e  v e r y  l i k e l y  u n c o n s t i t u t i o n a l .  

T h e y  w o u l d  r e s u l t  in i n c o m p e t e n t  i n d i v i d u a l s  b e i n g  r e q u i r e d  t o  g o  

t o  t r i a l  a n d  d e f e n d  a g a i n s t  t h e  c a s e s  a g a i n s t  them. S i n c e  t h e  l a w  

c l e a r l y  p r o h i b i t s  t h e  t r i a l  of  i n c o m p e t e n t  i n d i v i d u a l s ,  t h i s  e f f o r t  

t o  c i r c u m v e n t  t h a t  l a w  w o u l d  f a i l  o n  c o n s t i t u t i o n a l  g r o u n d s .

S E C T I O N S  10 T H R O U G H  13: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o

o p p o s i t i o n s  t o  t h e  a m e n d m e n t s  p r o p o s e d  in S e c t i o n s  10 t h r o u g h  13.
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p r o p o s e d  a m e n d m e n t s  t o  A S  1 2 . 5 5 . 1 4 5 ( c ) .  M o s t  d e n i a l s  o f  p r i o r  

c o n v i c t i o n s  a r e  m a d e  b y  c o u n s e l  a n d  a r e  b a s e d  o n  l e g a l  a r g u m e n t s  

c o n c e r n i n g  t h e  i n v a l i d i t y  o f  t h e  p r i o r  c o n v i c t i o n .  I n c l u d e d  a m o n g  

g r o u n d s  f o r  d e n y i n g  t h e  v a l i d i t y  o f  t h e  p r i o r  c o n v i c t i o n  a r e  t h a t  

t h e  e l e m e n t s  a r e  n o t  t h e  s a m e  a s  t h e  e l e m e n t s  o f  a f e l o n y  u n d e r  

A l a s k a  law, t h a t  t h e  d e f e n d a n t  d i d  n o t  w a i v e  h i s  r i g h t  t o  c o u n s e l  

in t h e  p r i o r  case, a n d  t h a t  t h e  d e f e n d a n t  w a s  d e n i e d  h i s  r i g h t  t o  

a j u r y  t r i a l  i n  t h e  p r i o r  case. T h e r e  a r e  m a n y  o t h e r  s i m i l a r  l e g a l  

g r o u n d s  f o r  d e n y i n g  t h e  v a l i d i t y  o f  a p r i o r  c o n v i c t i o n .  It is 

u n c l e a r  h o w  t h e  o a t h  r e q u i r e m e n t  w o u l d  a p p l y  to  l e g a l  d e n i a l s .  T h e  

p r o p o s e d  a m e n d m e n t  w o u l d  a d d  n o t h i n g  a n d  w o u l d  u n n e c e s s a r i l y  

c o n f u s e  t h i s  p r o c e d u r e .

S E C T I O N  15: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  A S  1 2 . 5 5 . 1 5 5 ( c ) (18) p r o p o s e d  i n  S e c t i o n  15.

S E C T I O N  16; T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  p r o p o s e d  i n  S e c t i o n  16.

S E C T I O N  17: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  A S  3 3 . 1 6 . 1 0 0 ( b )  p r o p o s e d  i n  S e c t i o n  17.

S E C T I O N S  18 A N D  19; T h e  A l a s k a  A c t i o n  T r u s t  h a s  no 

p o s i t i o n  o n  t h e  p r o p o s e d  a m e n d m e n t s  t o  A S  4 7 . 1 0 . 1 4 0  p r o p o s e d  in 

S e c t i o n s  18 a n d  19.

S E C T I O N  20: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  t h e  A p p e l l a t e  R u l e s  p r o p o s e d  i n  S e c t i o n  20.

SECTION 1 4 :  T he  A l a s k a  A c t i o n  T r u s t  o p p o s e s  t h e
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t o  t h e  a m e n d m e n t  t o  C r i m i n a l  R u l e  11(e) p r o p o s e d  in S e c t i o n  21.

S E C T I O N  22; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s  

t h e  p r o p o s e d  a m e n d m e n t  t o  C r i m i n a l  R u l e  24(d) p r o p o s e d  in S e c t i o n  

22. C r i m i n a l  R u l e  24, w h i c h  a l l o w s  t h e  s t a t e  s i x  p e r e m p t o r y  

c h a l l e n g e s  a n d  t h e  d e f e n s e  t e n  p e r e m p t o r y  c h a l l e n g e s  in f e l o n y  j u r y  

t r i a l s  is b a s e d  o n  F e d e r a l  C r i m i n a l  R u l e  24, w h i c h  a l s o  a l l o w s  t h e  

s a m e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  t o  t h e  p r o s e c u t i o n  a n d  t o  t h e  

d e f e n s e .

O v e r  t h e  y e a r s ,  in 1962 a n d  1976, r e c o m m e n d a t i o n s  h a v e  

b e e n  m a d e  t o  C o n g r e s s  t h a t  it g i v e  t h e s e  s a m e  n u m b e r  of  p e r e m p t o r y  

c h a l l e n g e s  t o  t h e  p r o s e c u t i o n  as t o  t h e  d e f e n s e  b y  r e d u c i n g  f r o m  

t e n  t o  s i x  t h e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  a l l o w e d  t o  t h e  

d e f e n s e .  C o n g r e s s  r e j e c t e d  t h e  p r o p o s a l .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  n o t e d  t h a t  p r o s e c u t o r s  u s e d  

t h e  p e r e m p t o r y  c h a l l e n g e  to  s y s t e m a t i c a l l y  e x c l u d e  c l a s s e s  of 

p e o p l e .  T h e  d e f e n s e  d i d  not. T h e r e f o r e ,  C o n g r e s s  c o n c l u d e d  t h a t  

p r o v i d i n g  e a c h  s i d e  w i t h  a n  e q u a l  n u m b e r  of  p e r e m p t o r y  c h a l l e n g e s  

w a s  a b a d  idea. S e e  t h e  N o t e s  f r o m  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ,  

95 C o n g r e s s  1 s t  S e s s i o n  (1977).

I t  is n o t  o f t e n  t h a t  t h e  d e f e n s e  m u s t  u s e  all t e n  

p e r e m p t o r y  c h a l l e n g e s .  T h e y  a r e  o n l y  u s e d  in c a s e s  w e r e  t h e r e  is 

e x t r e m e  p u b l i c i t y  w h i c h  c a u s e s  t h e  j u r y  p a n e l  t o  b e  p r e j u d i c e d  

a g a i n s t  a p a r t i c u l a r  d e f e n d a n t  o r  in s m a l l  c o m m u n i t i e s  w h e r e  m a n y  

m e m b e r s  o f  t h e  j u r y  p a n e l  w i l l  a l r e a d y  k n o w  t h e  d e f e n d a n t  a n d  k n o w

SECTION 2 1 :  The  A la s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n
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t h e  a l l e g a t i o n s  a g a i n s t  h i m  t h r o u g h  c o m m u n i t y  n e w s  s o u r c e s .  

E l i m i n a t i o n  o f  t h e  a d d i t i o n a l  p e r e m p t o r y  c h a l l e n g e s  w i l l  m e a n  t h a t  

d e f e n s e  a t t o r n e y s  w i l l  b e  r e q u i r e d  t o  r e l y  t o  a m u c h  g r e a t e r  e x t e n t  

o n  c h a l l e n g e s  f o r  cause. T h e  p r o c e s s  f o r  c h a l l e n g i n g  a j u r o r  f o r  

c a u s e  is v e r y  t i m e  c o n s u m i n g .  E l i m i n a t i n g  t h e  n u m b e r  o f  p e r e m p t o r y  

c h a l l e n g e s  w i l l  l e n g t h e n  j u r y  s e l e c t i o n ,  n o t  s h o r t e n  it.

s e c t i o n  23: T h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  t h e

a m e n d m e n t s  t o  C r i m i n a l  R u l e  35(a) p r o p o s e d  in S e c t i o n  23. T h i s  

R u l e  p r o h i b i t s  a n y  m o d i f i c a t i o n  t o  a p l e a  b a r g a i n e d  s e n t e n c e .  T h e  

p r o b l e m  is t h a t  s o m e t i m e s  t h e  s t a t e  a n d  t h e  d e f e n s e  a g r e e  t o  

c e r t a i n  m o d i f i c a t i c n s  of  s e n t e n c e .  I n  c a s e s  w h e r e  b o t h  s i d e s  a g r e e  

t h a t  a m o d i f i c a t i o n  t o  a p l e a  b a r g a i n e d  s e n t e n c e  is a p p r o p r i a t e ,  

p e r h a p s  t o  p r o v i d e  f o r  a c i r c u m s t a n c e  o v e r l o o k e d  b y  t h e  p a r t i e s  at 

t h e  t i m e  o f  t h e  p l e a  b a r g a i n ,  a m o d i f i c a t i o n  w o u l d  b e  i m p o s s i b l e .

T h i s  a m e n d m e n t  is u n n e c e s s a r y  b e c a u s e  p l e a  b a r g a i n e d  

s e n t e n c e s  a r e  n e v e r  m o d i f i e d  o v e r  t h e  p r o s e c u t i o n s  o b j e c t i o n .  If 

a n  a m e n d m e n t  is d e e m e d  n e c e s s a r y ,  it s h o u l d  s p e c i f i c a l l y  a l l o w  

m o d i f i c a t i o n s  w h e r e  b o t h  t h e  s t a t e  a n d  t h e  d e f e n s e  a g r e e  t o  t h e  

m o d i f i c a t i o n .

S E C T I O N  24: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  p o s i t i o n  o n

t h e  a m e n d m e n t s  t o  C o u r t  D e l i n q u e n c y  R u l e  10(c) as p r o p o s e d  in 

S e c t i o n  24.

S E C T I O N  25; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s

t h e  a m e n d m e n t s  t o  E v i d e n c e  R u l e  609(b) as p r o p o s e d  in  S e c t i o n  25. 

T h i s  p r o p o s a l  a p p l i e s  t o  b o t h  c i v i l  a n d  c r i m i n a l  t r i a l s .  C u r r e n t l y
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A l a s k a  E v i d e n c e  R u l e  609 p r o v i d e s  t h a t  e v i d e n c e  o f  a c o n v i c t i o n  of 

a c r i m e  o f  d i s h o n e s t y  o r  f a l s e  s t a t e m e n t  is a d m i s s i b l e  if n o  m o r e  

t h a n  f i v e  y e a r s  h a v e  e l a p s e d  s i n c e  t h e  d a t e  o f  c o n v i c t i o n .  If 

n e c e s s a r y  f o r  a f a i r  d e t e r m i n a t i o n  o f  t h e  case, e v i d e n c e  of  o l d e r  

c o n v i c t i o n s  m a y  b e  a d m i t t e d  w i t h  r e s p e c t  t o  w i t n e s s e s  o t h e r  t h a n  

t h e  d e f e n d a n t .

T h e  C o m m e n t a r y  t o  E v i d e n c e  R u l e  609 t e l l s  t h a t  t h e  

d r a f t e r s  o f  t h e  e v i d e n c e  r u l e  t h o u g h t f u l l y  a n d  c a r e f u l l y  c o n s i d e r e d  

all a v a i l a b l e  t i m e  d a t e s  a n d  d e t e r m i n e d  t h a t  c o n v i c t i o n s  m o r e  t h a n  

f i v e  y e a r s  o l d  a r e  g e n e r a l l y  s t a l e  a n d  n o t  p r o b a t i v e  o f  a w i t n e s s e s  

c r e d i b i l i t y .  T h e  d r a f t e r s  t o l d  a t i m e  l i m i t  s h o r t e r  t h a n  t h e  

f e d e r a l  t i m e  b e c a u s e  t h e y  c o n c l u d e d  a s h o r t e r  t i m e  w a s  a c u r r e n t  

r e f l e c t i o n  o f  t h e  c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y  e n j o y e d  b y  t h e  

c i t i z e n s  of A l a s k a .

T h e  p r o p o s e d  a m e n d m e n t  w o u l d  b e  e x t r e m e l y  d e t r i m e n t a l  to 

c i v i l  p l a i n t i f f s .  F o r  e x a m p l e ,  t h e  v i c t i m  o f  a n  a u t o m o b i l e  

a c c i d e n t ,  t h e  v i c t i m  o f  a p h y s i c a l  o r  a s e x u a l  a s s a u l t ,  a n d  t h e  

v i c t i m  o f  o t h e r  k i n d s  of  n e g l i g e n t  o r  i n t e n t i o n a l  m i s c o n d u c t  s h o u l d  

n o t  b e  f o r c e d  t o  e x p l a i n  a w a y  t o  a j u r y  a n  old, i r r e l e v a n t  

c o n v i c t i o n .  T h e  j u r y  s h o u l d  f o c u s  o n  t h e  i s s u e s  a t  tr i a l ,  n o t  on 

s o m e  s k e l e t o n  f r o m  a t e n  y e a r  o l d  c l o s e t .  T h e  s a m e  is t r u e  for 

c r i m i n a l  d e f e n d a n t s ,  a n d  f o r  w i t n e s s e s  f o r  a l l  sides.

S E C T I O N  26: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

to  t h e  a m e n d m e n t s  t o  E v i d e n c e  R u l e  704 p r o p o s e d  in S e c t i o n  26.
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"An Act relating to criminal law and procedure; relating to proceedings regarding delinquent minors; and 
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Procedure 6, 11, 24, and 35, Alaska Supreme Court Delinquency Rule 10, and Alaska Supreme Court Rules o f  

Evidence 609 and 704; and providing for an effective date."
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

ISU biii v c.oijn:

(H) Publish Date: 2 -2 4 -9 2 ,

Revision Date:______________________________

Title: ‘An Act relating to criminal law and procedure:. .  .*

Sponsor: Governor___________________________

Requestor Rules Committee____________________

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Administration

BRU: Office of Public Advocacy
Component Office of Public Advocacy

COMPONENT SERIAL NO.

OPERATING FY 93 F ( 94 FY 95 FY 96 FY 97 FY 93

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 o •

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

I REVENUE
% FUND SOURCE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME o 0 0 0 0 0 I

PART-TIME 0 0 0 0 0 0 I
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact None_________

ANALYSIS: (Attach a separate page If necessary.)

Prepared by: Brant McGee. Director Phone: 274-1684
Division: Office of Public Advocacy 1 Date: January 22.1992

Approved by Commissioner. Nancy Bear Use/a 
Agency. Administration_____________

Distribution (by preparer): Leg. Fin., Legislative'

Rev 10/07/91
1A£GSaO2308A.to

m x .

T ^ i / b / i o  4 - J t / o c a c o i

/
Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
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S T A T E  O F A L A S K A  

1992 L E G IS L A T IV E  S E S S IO N

Revision Date:_____________________

Appellate Procedure 215.. .*

Sponsor:___________________________
Requestor______________________ _

Expenditures/Revenues: (Thousands of Dollars)

Din version:

Tlile: 'An Act relatino to criminal law and proceedings regarding 

delinquent minors: and amendr>o Alaska Supreme Court Rule of

(H) Publish Date: 2 -2 4 -9 2  

Department Affected: Administration_____________________
BRU: Public Defender Agency

Component: Public Defender Agency

COMPONENT SERIAL NO. 1 fi a 1

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 o

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME I o o o 0 0 0

PART-TIME I o o o o 0 0

TEMPORARY 0 o o 0 0 0

Estimate of current year impact.

ANALYSIS: (Attach a separate page if necessary.)
While some fiscal impact may be felt with respect to public counsel services, no hard figures can be generated. As such, a zero fiscal note is
hping cnhmitteri_______________________________

Prepared by: John B. Salemi Public Defender Phone: 279-7541
Date: February 4,1992

AoDroved by Commissioner: Nancv Bear Usera\
Agency: Administration ^ y r ---------------------

Date: -2 -^ 5  /V  v-—

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91
6/leg92/03726.KP/l
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STATE OF A LA S K A
1992 LEGISLATIVE SESSION

£ i .u  V f e ' u . w . ' l .  -----  _______

(H) Publish Date: 2 -2 4 -9 2

Revision Date: _____________________________  Department Affected: C o rre ctio n s
ThJe'. "An A ct r e la t in g  to c r im in a l BRU: __________ Statew ide Operations

law and p ro ce d u re .. ____________________  Component: V arious _
Sponsor: Bv Reouest o f the Governor _________________________

Requestor: O ffic e  o f the Governor_______  COMPONENT SERIAL NO. | _ _ | ________
EXPENDITURES/REVENUES: (Thousands of Dolars)

OPERATING FY 93 FY 34 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES .

TRAVEL
CONTRACTUAL •

SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE
FUND SOURCE:_______________

i  FUNDING: (Thousands of Dolars)
GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL I I

POSITIONS:
FULL-T1ME !
PART-TIME 1 1

TEMPORARY 1 1

Estimate of current year impact:

Prepared By: Carl N ic k e l. D ire c to r
Division: A d m in is tra t iv e  S e rv ic e s

Approved by Commissioner:
Agency: Department o f  C o rre c t io n s

. • *«xr. tc ,.w‘ • ve '̂•e.rsw' /r»* r? >.». yeutaKi » IaV • ■ > w.fv atr'i
Dbtribt/boo (b y  pc*p«r»r): L*g. F tn „ L*gwUtiv« S p c m o r ,\^ # ^ w to r , OMB/DBR, G ov . L *gb . O fc^ & lmp*ct»d A goncy ik# ).
R.V 10/7/31 P«g.J_o(J_

£ a /  •& - C o r r e c t i o n s



rto — *— • *> o  i l
Bill version: n b  0 0 0

STATE OF ALASKA
1992 LEGISLATIVE SESSION

(H) Publish Date: 2 -2 4 -9 2

Revision Date:
Title: “ r e l a t i n g  t o  c r i m i n a l  la w  an d  

p r o c e d u r e . . . a m e n d in g . . .C o u r t  R u l e s . . 

Sponsor: R u le s  b y  R e q u e s t  o f  G o v e rn o r

Requestor: O f f i c e  o f  t h e  G o v e rn o r______

EXPENDITURES/REVENUES: (Thousands of Dolars)

 __ Department Affected:
gpjj.  P r o s e cution

D e p a r t m e n t  o f  L a w

Component: A3-1

COMPONENT SERIAL NO.
85 t h r o u g h  91

OPERATING FY 93 FY 34 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Doiars)
GENERAL FUND - 0 - - 0 - - 0 - - 0 - 1oii01

FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 1 I 1

POSITIONS:
FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -  i
PART-TIME f 1

TEMPORARY 1 1

Estimate of current year impact:_
ANALYSIS: (Attach a separate paj

P l e a s e  s e e

0  ' /  /

jo  if necessary.)

th e  a t t a c h e d  a n a l y s i s .

f  D. . . .........................J\  i c L «—ii IM=>
Prepared By: R ic h a r d  L , P e g u e s ,  P A rec tt o r  Phone: 4 6 5 -3 6 7 2 ____________

Division: A d m i n i s t ^ t i v e ^ q r \ ^ c e ^  . Date: F e b r u a r y  1 8 ,  1992

Approved by Commissioner: ---------C h a r l e s  E . C olfy, A t t o r n e y  G e n e r a l

Agency: ____________ D e p a rtm e n t o f  L a w ____________________________________ Date: F e b r u a r y  1 8 , 1 9 1-

Diatribiroon (by prepared: Log. Fin., Legielativa Sponsor. Requ*«tor, OMB/DBR, Gov. Logia. 0(c., & Impacted Agency(iea).

Rev 10/7/S 1 / 9 1 /  ■&- l a w  Page__1___oI 6
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F o r  B i l l / R e s o l u t i o n  No. ______________

CONTINUATION of FISCAL NOTE ANALYSIS

T h e  b i l l  d e a l s  w i t h  t a i l o r e d  a m e n d m e n t s  t o  t h e  s t a t e  l a w s  
g o v e r n i n g  c r i m i n a l  p r o s e c u t i o n s .  S o m e  a m e n d m e n t s  w e r e  p r o p o s e d  b y  
t h i s  d e p a r t m e n t  t o  r e s p o n d  t o  c o u r t  c a s e s .  A l l  o f  t h e  a m e n d m e n t s  
w e r e  d e s i g n e d  t o  m a k e  c r i m i n a l  p r o s e c u t i o n s  f a i r e r  a n d  m o r e  
e f f e c t i v e  i n  t h e  s t a t e .  T h e  b i l l  i s  d e s i g n e d  t o  l e v e l  t h e  p l a y i n g  
f i e l d  b e t w e e n  s t a t e  a n d  c r i m i n a l  d e f e n d a n t s .  T h e  e n d  r e s u l t  is t o  
g i v e  t h e  p u b l i c  m o r e  c o n f i d e n c e  in t h e  s t a t e ' s  a b i l i t i e s  t o  
p r o s e c u t e  c r i m i n a l  d e f e n d a n t s .  T h e  d e p a r t m e n t ' s  s e c t i o n - b y - s e c t i o n  
a n a l y s i s  f o l l o w s  b e l o w .

S e c t i o n  1 . S e c t i o n  1 a m e n d s  A l a s k a ' s  a c c o m p l i c e  l i a b i l i t y  s t a t u t e  
t o  p r o v i d e  t h a t  a n  a c c o m p l i c e  is l i a b l e  f o r  t h e  c o n d u c t  of t h e  
p e r s o n  h e  a i d s  o r  a b e t s  i f  h e  a c t s  w i t h  t h e  c u l p a b l e  m e n t a l  s t a t e  
w i t h  r e s p e c t  t o  t h e  r e s u l t  t h a t  is s u f f i c i e n t  f o r  t h e  c o m m i s s i o n  of 
t h e  c r i m e .  T h i s  a m e n d m e n t  is i n  r e s p o n s e  t o  t h e  c o u r t  o f  a p p e a l s '  
r e c e n t  d e c i s i o n  i n  E c h o l s  v. S t a t e . Op. No. 1 1 6 4  ( A l a s k a  A p p .  Oct. 
4, 1 9 9 1 ) ,  w h i c h  n o w  m a k e s  i t  m o r e  d i f f i c u l t  t o  p r o s e c u t e  an 
a c c o m p l i c e  t h a n  i t  is t o  p r o s e c u t e  t h e  p r i n c i p a l .  T h e  e f f e c t  of 
t h e  a m e n d m e n t  is t o  r e v e r s e  t h e  c o u r t ' s  d e c i s i o n  and, t h e r e f o r e ,  
t h i s  c h a n g e  w i l l  n o t  h a v e  a n y  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n s  2 a n d  3 . S e c t i o n s  2 a n d  3 a m e n d  t h e  s t a t e ' s  h i n d e r i n g  
p r o s e c u t i o n  s t a t u t e s  t o  m a k e  i t  c r i m i n a l  t o  r e n d e r  a s s i s t a n c e ,  n o t  
j u s t  t o  a p e r s o n  k n o w n  t o  h a v e  c o m m i t t e d  a c r i m e ,  b u t  a l s o  t o  a 
p e r s o n  k n o w n  t o  h a v e  b e e n  c h a r g e d  w i t h  a c r i m e .  T h i s  w i l l  h a l t  
t h o s e  w h o  h a v e  h i n d e r e d  a p r o s e c u t i o n  f r o m  a r g u i n g  t h a t ,  a l t h o u g h  
t h e y  k n e w  t h e  p e r s o n  t h e y  w e r e  a s s i s t i n g  w a s  c h a r g e d  w i t h  a crime, 
t h e y  d i d  n o t  b e l i e v e  t h a t  t h e  p e r s o n  w a s  g u i l t y .  T h i s  a m e n d m e n t  is 
n o r  s i g n i f i c a n t  e n o u g h  t o  h a v e  a f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  4 . S e c t i o n  4 p r e v e n t s  a c o n v i c t e d ,  i n c a r c e r a t e d  p e r s o n  
f r o m  s e c u r i n g  a r e l e a s e  o n  b a i l  s i m p l y  b y  f i l i n g  a n  a p p l i c a t i o n  f o r  
p o s t - c o n v i c r i o n  r e l i e f .  I n s t e a d ,  t h e  c o u r t  m u s t  r u l e  o n  t h e  m e r i t s  
o f  t h e  a p p l i c a t i o n  a n d  f i n d  t h a t  t h e  p e r s o n  i s  e n t i t l e d  t o  r e l i e f  
b e f o r e  t h e  p e r s o n  m a y  b e  r e l e a s e d .  T h i s  is a c u s t o d y  p r o v i s i o n  a n d  
w i l l  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  5 . S e c t i o n  5 m a k e s  a d e f e n d a n t ' s  v i o l a t i o n  o f  c o n d i t i o n s  
o f  r e l e a s e  a m i s d e m e a n o r  o f f e n s e .  N o t  o n l y  w i l l  t h i s  e n c o u r a g e  
g r e a t e r  c o m p l i a n c e  b y  d e f e n d a n t s  w i t h  c o u r t - o r d e r e d  c o n d i t i o n s ,  b u t  
i t  m a y  a l s o  p r o m p t  c o u r t s  t o  r e l e a s e  d e f e n d a n t s  o n  b a i l  m o r e  
f r e q u e n t l y ,  k n o w i n g  t h a t  t h e  d e f e n d a n t  h a s  g o o d  r e a s o n  t o  c o m p l y  
w i t h  t h e  c o n d i t i o n s  it i m p o s e s .  T h i s  c o u l d  h e l p  e a s e  t h e  s t a t e ' s  
p r i s o n  o v e r - c r o w d i n g  s i t u a t i o n .  T h i s  is a s e n t e n c i n g  p r o v i s i o n .  
I t  w i l l  n o t  h a v e  a n  i m p a c t  o n  t h e  D e p a r t m e n t  o f  Law.

S e c t i o n s  6 a n d  2 6 . S e c t i o n s  6 a n d  27 e x p a n d  t h e  p e r m i s s i b l e  c a s e s  
i n  w h i c h  h e a r s a y  e v i d e n c e  m a y  b e  p r e s e n t e d  i n  a g r a n d  j u r y  
p r o c e e d i n g  f r o m  p r o s e c u t i o n s  f o r  s e x u a l  o f f e n s e s  t o  a l l  f e l o n y

p a g e  2 o f  ____ 6



CONTINUATION - of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  No.

ca s e s .  C i r c u m s t a n c e s  m u s t  i n d i c a t e  t h a t  t h e  s t a t e m e n t  is r e l i a b l e  
a n d  t h e  w i t n e s s  m u s t  e i t h e r  t e s t i f y  a t  t h e  p r o c e e d i n g s  o r  be 
a v a i l a b l e  t o  t e s t i f y  a t  t r i a l .  F u r t h e r m o r e ,  t h e  g r a n d  j u r y  is 
g i v e n  t h e  a b i l i t y  t o  r e q u i r e  t h e  p r o s e c u t i n g  a t t o r n e y  t o  p r o d u c e  
t h e  w i t n e s s  w h o s e  t e s t i m o n y  is b e i n g  o f f e r e d  i n t o  e v i d e n c e .  
F e d e r a l  c o u r t s  h a v e  f o r  y e a r s  p e r m i t t e d  h e a r s a y  i n  g r a n d  j u r y  
p r o c e e d i n g s ;  t h i s  w o u l d  a l l o w  t h e  s a m e  p r a c t i c e  i n  s t a t e  
p r o c e e d i n g s .  T h i s  is a p r o c e d u r a l  p r o v i s i o n  a n d  w i l l  n o t  h a v e  a 
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n s  7. 8 a n d  9 . S e c t i o n s  7, 8, a n d  9 a m e n d  A l a s k a  l a w  to
a d d r e s s  t h e  p r o c e e d i n g s  a g a i n s t  a d e f e n d a n t  w h o  is p e r m a n e n t l y  
i n c o m p e t e n t  t o  s t a n d  t r i a l .  E x i s t i n g  l a w  a l l o w s  c o u r t s  t o  c o m m i t  
f o r  as l o n g  as 1 8 0  d a y s  a n y  d e f e n d a n t  w h o  is  i n c o m p e t e n t  t o  s t a n d  
tr i a l .  A t  t h e  e n d  o f  t h a t  t ime, i f  t h e  c h a r g e d  o f f e n s e  d o e s  n o t  
i n v o l v e  v i o l e n c e ,  it m u s t  be  d i s m i s s e d  a n d  t h e  s t a t e  m a y  p r o c e e d  
w i t h  c i v i l  c o m m i t m e n t  p r o c e e d i n g s  if it  d e e m s  i t  a p p r o p r i a t e .  If 
t h e  c h a r g e  d o e s  i n v o l v e  v i o l e n c e  a n d  t h e  d e f e n d a n t  p r e s e n t s  a 
s u b s t a n t i a l  d a n g e r  t o  o t h e r s ,  t h e  c o u r t  m a y  c o n t i n u e  t h e  
d e f e n d a n t ' s  c o m m i t m e n t  f o r  a n  a d d i t i o n a l  s i x  m o n t h s .  A t  t h e  e n d  of 
t h a t  t i m e ,  t h e  c h a r g e s  m u s t  b e  d i s m i s s e d  a n d  t h e  d e f e n d a n t  m a y  be 
c i v i l l y  c o m m i t t e d .  U n d e r  e x i s t i n g  law, w h e n e v e r  t h e  d e f e n d a n t  
b e c o m e s  c o m p e t e n t ,  t h e  c h a r g e s  m a y  b e  r e i n s t a t e d .

T h i s  b i l l  a m e n d s  t h e  l a w  f o r  p e r m a n e n t l y  i n c o m p e t e n t  
d e f e n d a n t s  w h o  p r e s e n t  a s u b s t a n t i a l  d a n g e r  t o  o t h e r s  a n d  w h o  are 
c h a r g e d  w i t h  a f e l o n y  i n v o l v i n g  f o r c e .  A t  t h e  e n d  of t h e  
a d d i t i o n a l  s i x - m o n t h  c o m m i t m e n t  a u t h o r i z e d  b y  A S  1 2 . 4 7 . 1 1 0 ( b ) ,  t h e  
c o u r t  i s  r e q u i r e d  t o  h o l d  a h e a r i n g  t o  d e t e r m i n e  w h e t h e r  t h e  
d e f e n d a n t  is p e r m a n e n t l y  i n c o m p e t e n t .  If t h e  d e f e n d a n t  is f o u n d  
p e r m a n e n t l y  i n c o m p e t e n t ,  t h e  c a s e  a g a i n s t  t h e  d e f e n d a n t  o n  t h e  
u n d e r l y i n g  c h a r g e s  p r o c e e d s  t o  t r i a l ,  d e s p i t e  t h e  d e f e n d a n t ' s  
i n c o m p e t e n c y .  I f  t h e  s t a t e  p r o v e s  t h e  c h a r g e s  b e y o n d  a r e a s o n a b l e  
d o u b t ,  t h e  d e f e n d a n t  is t h e n  c o m m i t t e d  as  t h o u g h  h e  h a d  b e e n  f o u n d  
n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y  u n d e r  e x i s t i n g  law. T h e r e a f t e r ,  
t h e  r i g h t s  a n d  p r o c e d u r e s  a p p l i c a b l e  t o  t h o s e  f o u n d  n o t  g u i l t y  by 
r e a s o n  o f  i n s a n i t y  w i l l  a p p l y  t o  t h e  d e f e n d a n t .

T h i s  n e w  p r o c e d u r e ,  w h i c h  is r e c o m m e n d e d  b y  t h e  M o d e l  P e n a l  
C ode, a c c o m p l i s h e s  t w o  e nds. F i r s t ,  i t  r e s o l v e s  t h e  c h a r g e s  
a g a i n s t  t h e  d e f e n d a n t  w i t h i n  a y e a r ;  a c o m m i t t e d  d e f e n d a n t  m a y  no 
l o n g e r  b e  t r i e d  y e a r s  a f t e r  t h e  c h a r g e s  w e r e  f i l e d .  S e c o n d ,  t h i s  
p r o c e d u r e  p r o v i d e s  a m o r e  a p p r o p r i a t e  d i s p o s i t i o n  f o r  p e r m a n e n t l y  
i n c o m p e t e n t  d e f e n d a n t s  w h o  p r e s e n t  a d a n g e r  t o  o t h e r s  a n d  h a v e  b e e n  
f o u n d  g u i l t y  of a s e r i o u s  v i o l e n t  c r i m e .  T h e  c i v i l  c o m m i t m e n t ,  
w h i c h  is  a p p r o p r i a t e  f o r  p e r s o n s  w h o  a r e  n o t  d a n g e r o u s ,  is r e p l a c e d  
b y  t h e  c o m m i t m e n t  p r o c e e d i n g s  a p p l i e d  t o  d e f e n d a n t s  f o u n d  not 
g u i l t y  b y  r e a s o n  of i n s a n i t y .  T h e  d e f e n d a n t  m a y  b e  h e l d  i n  c u s t o d y
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by  t h e  c o m m i s s i o n e r  o f  h e a l t h  a n d  s o c i a l  s e r v i c e s  f o r  a s  l o n g  as 
t h e  d e f e n d a n t  c o u l d  h a v e  b e e n  i m p r i s o n e d  o n  t h e  c r i m i n a l  c h a r g e s .  
T h e  d e f e n d a n t  m a y  be r e l e a s e d  u p o n  p r o v i n g  t h a t  h e  n o  l o n g e r  
s u f f e r s  f r o m  a m e n t a l  i l l n e s s  t h a t  c a u s e s  h i m  t o  b e  d a n g e r o u s  t o  
t h e  p u b l i c .  T h e  d e f e n d a n t  m a y  a l s o  b e  c o n d i t i o n a l l y  r e l e a s e d  i f  h e  
or s h e  c a n  b e  a d e q u a t e l y  c o n t r o l l e d  a n d  t r e a t e d  in t h e  c o m m u n i t y  
w i t h  p r o p e r  s u p e r v i s i o n .  T h e s e  a m e n d m e n t s  p r o v i d e  f o r  m o r e  o r d e r l y  
a n d  a p p r o p r i a t e  h a n d l i n g  of c r i m i n a l  c h a r g e s  a g a i n s t  p e r m a n e n t l y  
i n c o m p e t e n t  d e f e n d a n t s  a n d  s h o u l d  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  
d e p a r t m e n t . "

S e c t i o n s  .10 a n d  1 1 . S e c t i o n s  10 a n d  11 a m e n d  t h e  s t a t u t e  g o v e r n i n g  
s u s p e n d e d  i m p o s i t i o n s  of s e n t e n c e .  C u r r e n t  l a w  a l l o w s  a c o u r t  t o  
s u s p e n d  t h e  i m p o s i t i o n  o f  s e n t e n c e ,  a n d  p l a c e  t h e  d e f e n d a n t  o n  
p r o b a t i o n ,  f o r  a p e r i o d  o f  t i m e  e q u a l  t o  t h e  m a x i m u m  p e r i o d  of  
i m p r i s o n m e n t  t h a t  c o u l d  b e  i m p o s e d  f o r  t h e  o f f e n s e .  T h i s  m e a n s  
that, w h e n  a c o u r t  s u s p e n d s  i m p o s i t i o n  o f  s e n t e n c e  f o r  a c l a s s  B 
m i s d e m e a n o r  o f f e n s e ,  i t  m a y  d o  s o  f o r  o n l y  9 0 d a y s .  T h i s  m a k e s  
s o m e  c o u r t s  r e l u c t a n t  to  g r a n t  a n  S I S  f o r  c l a s s  B m i s d e m e a n o r s ,  
b e c a u s e  t h e  d e f e n d a n t  c a n  be p l a c e d  o n  p r o b a t i o n  f o r  o n l y  s u c h  a 
s h o r t  p e r i o d  o f  t i m e .  S e c t i o n  10 a m e n d s  t h e  s t a t u t e  t o  e x t e n d  t h e  
m i n i m u m  l e n g t h  o f  t i m e  t h a t  i m p o s i t i o n  o f  a s e n t e n c e  m a y  s u s p e n d e d  
to  a p e r i o d  of  o n e  y e a r .  S e c t i o n  11 c l a r i f i e s  c o n f u s i n g  l a n g u a g e  
in A S  1 2 . 5 5 . 0 8 5 ( c ) , g o v e r n i n g  t h e  p e r i o d  d u r i n g  w h i c h  t h e  c o u r t  m a y  
i m p o s e  s e n t e n c e  f o l l o w i n g  t h e  r e v o c a t i o n  o f  a n  SIS. T h e s e  SIS 
p r o c e d u r a l  c h a n g e s  w i l l  n o t  h a v e  a f i s c a l  i m p a c t .

S e e r  ions 12. 12. 21. a n d  2 5 . S e c t i o n s  12, 12, 21, a n d  23 c h a n g e
t h e  l a w s  g o v e r n i n g  p l e a  a g r e e m e n t s  b e r w e e n  d e f e n d a n t s  a n d  t h e  
state. U n d e r  e x i s t i n g  law, if a d e f e n d a n t  e n t e r s  i n t o  an  a g r e e m e n t  
w i t h  t h e  s t a t e  t h a t  h e  s h o u l d  r e c e i v e  a p a r t i c u l a r  s e n t e n c e ,  t h e  
c o u r t  m a y  r e s p o n d  in a n y  of t h r e e  w a ys: F i r s t ,  i t  m a y  a c c e p t  t h e  
a g r e e m e n t  a n d  s e n t e n c e  t h e  d e f e n d a n t  a c c o r d i n g l y ;  s e c o n d ,  i t  m a y  
r e j e e r  t h e  a g r e e m e n t  a n d  a l l o w  t h e  d e f e n d a n t  t o  w i t h d r a w  h i s  p l e a  
and p r o c e e d  t o  t r i a l ;  a n d  th i r d ,  i t  m a y  a c c e p t  t h e  a g r e e m e n t ,  b u t  
i m p o s e  a l e s s e r  s e n t e n c e  t h a n  w a s  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e s e  
s e c r i o n s  r e m o v e  t h e  t h i r d  o p t i o n  s o  t hat, if t h e  c o u r t  b e l i e v e s  
t h a t  r h e  a g r e e d - u p o n  s e n t e n c e  is t o o  h a r s h ,  it m a y  o n l y  r e j e c t  t h e  
a g r e e m e n t  a n d  r e t u r n  t h e  p a r t i e s  t o  t h e i r  e a r l i e r  p o s i t i o n s .  T h e s e  
s e c t i o n s  a l s o  c l a r i f y  t h a t  a d e f e n d a n t  w h o  a g r e e s  t o  a p a r t i c u l a r  
s e n t e n c e  c a n n o t  a p p e a l  t h a t  s e n t e n c e  as b e i n g  e x c e s s i v e ,  n o r  m a y  h e  
or  she s e e k  p o s t - c o n v i c t i o n  m o d i f i c a t i o n  ( r e d u c t i o n )  of  t h e  
s e n t e n c e  f r o m  t h e  t r i a l  c o u r t .  T h e s e  c h a n g e s  w i l l  n o t  h a v e  a 
s i g n i f i c a n t  f i s c a l  i m p a c t  on t h e  d e p a r t m e n t .

S e c t i o n  1 4 . S e c t i o n  14 c o n c e r n s  d e f e n d a n t s  w h o  a r e  s u b j e c t  t o  
p r e s u m p t i v e  s e n t e n c i n g  b e c a u s e  of t h e i r  p r i o r  c o n v i c t i o n s .  U n d e r  
c u r r e n t  law, if a d e f e n d a n t  d e n i e s  t h e  p r i o r  c o n v i c t i o n s ,  a h e a r i n g  
is s c h e d u l e d  b e f o r e  t h e  c o u r t  t o  r e s o l v e  t h e  m a t t e r .  T h i s
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a m e n d m e n t  s i m p l y  r e q u i r e s  t h e  d e f e n d a n t  t o  m a k e  t h e  d e n i a l  u n d e r  
oath. T h i s  is i n t e n d e d  t o  e l i m i n a t e  f r i v o l o u s  d e n i a l s ,  w h i c h  a r e  
m o r e  r e a d i l y  m a d e  w h e n  t h e  d e f e n d a n t  is n o t  u n d e r  o a t h  a n d  t h u s  n o t  
s u b j e c t  t o  p r o s e c u t i o n  f o r  p e r j u r y .  T h i s  p r o c e d u r a l  a m e n d m e n t  w i l l  
n o t  h a v e  a f i s c a l  i m p a c t .

S e c t i o n  1 5 . S e c t i o n  15 a d d r e s s e s  t h e  s e n t e n c i n g  a g g r a v a t o r  s e t  o u t  
in AS  1 2 . 5 5 . 1 5 5 ( c ) (18) (A) , w h i c h  a p p l i e s  i n  a s s a u l t  c a s e s  w h e n  t h e  
o f f e n s e  w a s  c o m m i t t e d  a g a i n s t  a s p o u s e ,  a f o r m e r  s p o u s e ,  or a 
m e m b e r  of t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  
s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t .  T h i s  s e c t i o n  a d d s  f o r m e r  m e m b e r s  
of  t h e  h o u s e h o l d  t o  t h e  s t a t u t e ' s  list, t o  k e e p  p a r i t y  w i t h  t h e  
s t a t u t e ' s  i n c l u s i o n  of f o r m e r  s p o u s e s .  T h i s  is a s e n t e n c i n g  
p r o v i s i o n  a n d  i t  w i l l  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  1 6 . S e c t i o n  16 a m e n d s  A S  1 8 . 8 5 . 1 2 0 ( c ) ,  w h i c h  g o v e r n s  
j u d g m e n t s  e n t e r e d  b y  t h e  c o u r t  a g a i n s t  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  
f o r  t h e  c o s t  o f  d e f e n s e  c o u n s e l  p r o v i d e d  b y  t h e  s t a t e .  T h i s  
s e c t i o n  r e m o v e s  t h e  p r o v i s i o n  i n  t h e  s t a t u t e  t h a t  p r o h i b i t s  t h e  
s t a t e  f r o m  e x e c u t i n g  o n  a j u d g m e n t  a g a i n s t  a n  i n c a r c e r a t e d  
d e f e n d a n t  u n t i l  t h r e e  y e a r s  f o l l o w i n g  t h e  d e f e n d a n t ' s  r e l e a s e  
u n l e s s  t h e  s t a t e  p e t i t i o n s  t h e  c o u r t  f o r  a s p e c i a l  o r d e r  a n d  s h o w  
g o o d  c a u s e  f o r  it. T h e r e  d o e s  n o t  a p p e a r  t o  b e  a n y  r e a s o n  t o  
c a t e g o r i c a l l y  d e l a y  f o r  t h r e e  y e a r s  a n y  r e c o v e r y  o n  t h e  c o u r t ' s  
j u d g m e n t .  T h i s  a m e n d m e n t  w i l l  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  
d e p a r t m e n t .  I t  s h o u l d  e n h a n c e  r e c o v e r i e s  f o r  t h e  s t a t e  t r e a s u r y .

S e c t i o n  1 7 . S e c t i o n  17 c o r r e c t s  a n  o v e r s i g h t  i n  t h e  d i s c r e t i o n a r y  
p a r o l e  s t a t u t e ,  w h i c h  p r o h i b i t s  a p r i s o n e r  f r o m  b e i n g  r e l e a s e d  
u n t i l  t h e  p r i s o n e r  h a s  s e r v e d  any m a n d a t o r y  s e n t e n c e  o r  a 
p r e s u m p t i v e  s e n t e n c e  i m p o s e d  f o r  a c l a s s  A  o r  u n c l a s s i f i e d  o f f e n s e .  
A l t h o u g h  c i t i n g  t h e  s t a t u t e s  f o r  b o t h  m a n d a t o r y  m i n i m u m  a n d  
p r e s u m p t i v e  s e n t e n c e s  f o r  c l a s s  A  a n d  u n c l a s s i f i e d  o f f e n s e s ,  
A S  3 2 . 1 6 . 1 0 0 ( d )  r e f e r s  o n l y  t o  t h e  m a n d a t o r y  m i n i m u m  s e n t e n c e s .  
T h i s  a m e n d m e n t  m a k e s  an  e x p l i c i t  r e f e r e n c e  t o  t h e  p r e s u m p t i v e  
s e n t e n c e s ,  a s  w e l l .  T h i s  is a t e c h n i c a l  a m e n d m e n t  a n d  w i l l  n o t  
h a v e  a f i s c a l  i m p a c t .

S e c t i o n s  18. 19 a n d  2 4 . S e c t i o n s  18, 19, a n d  24 a u t h o r i z e  t h e  u s e  
of h e a r s a y  e v i d e n c e  i n  t h e  p r o b a b l e  c a u s e  p o r t i o n  o f  a d e t e n t i o n  
h e a r i n g  a g a i n s t  a j u v e n i l e  b e i n g  p r o s e c u t e d  f o r  a s e x u a l  o f f e n s e .  
T h i s  is a n a l o g o u s  t o  t h e  u s e  of  h e a r s a y  e v i d e n c e  in  g r a n d  j u r y  
p r o c e e d i n g s  a g a i n s t  a d u l t s .  E x i s t i n g  l a w  a u t h o r i z e s  t h e  u s e  o f  
h e a r s a y  e v i d e n c e  at  g r a n d  j u r y  p r o c e e d i n g s  o n  s e x u a l  o f f e n s e s .  
T h i s  a m e n d m e n t  w i l l  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 2 . S e c t i o n  22 a m e n d s  C r i m i n a l  R u l e  24(d) to g i v e  
d e f e n d a n t s  t h e  s a m e  n u m b e r  of p e r e m p t o r y  c h a l l e n g e s  i n  f e l o n y  c a s e s  
as t h e  s t a t e  has. C u r r e n t l y ,  d e f e n d a n t s  a r e  g i v e n  ten, c o m p a r e d
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w i t h  t h e  s t a t e ' s  six. T h e  a m e n d m e n t  d o e s  n o t  c h a n g e  t h e  p r o v i s i o n  
i n  R u l e  2 4 (d) t h a t  a u t h o r i z e s  c o u r t s  t o  a l l o w  d e f e n d a n t s  a d d i t i o n a l  
p e r e m p t o r y  c h a l l e n g e s  w h e n  t w o  o r  m o r e  a r e  j o i n e d  t o g e t h e r  f o r  
t r i a l .  T h i s  i s  a p r o c e d u r a l  a m e n d m e n t ,  a n d  i t  w i l l  n o t  h a v e  a 
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 5 . S e c t i o n  25 e x t e n d s  f r o m  f i v e  t o  t e n  y e a r s  t h e  p e r i o d  
o f  t i m e  d u r i n g  w h i c h  a w i t n e s s ' s  c o n v i c t i o n  f o r  a c r i m e  of 
d i s h o n e s t y  m a y  b e  u s e d  t o  i m p e a c h  t h e  w i t n e s s .  I t  a l s o  m e a s u r e s  
t h e  t i m e  p e r i o d  f r o m  t h e  d a t e  of t h e  p e r s o n ' s  u n c o n d i t i o n a l
d i s c h a r g e  on t h e  o f f e n s e ,  r a t h e r  t h a n  f r o m  t h e  d a t e  o f  t h e
c o n v i c t i o n .  T h i s  is  a p r o c e d u r a l  a m e n d m e n t .  T h e r e  w i l l  n o t  o e  a 
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 6 . S e c t i o n  26 a m e n d s  t h e  R u l e s  o f  E v i d e n c e  t o - p r o h i b i t  a n  
e x p e r t  w i t n e s s  f r o m  o f f e r i n g  an  o p i n i o n  o n  t h e  u l t i m a t e  i s s u e  of  
f a c t  a s  t o  w h e t h e r  a d e f e n d a n t  d i d  o r  d i d  n o t  h a v e  t h e  n e c e s s a r y  
m e n t a l  s t a t e  o r  c o n d i t i o n  t o  c o m m i t  t h e  c r i m e  c h a r g e d  o r  t o  
c o n s t i t u t e  a d e f e n s e  t o  t h e  c r i m e  c h a r g e d .  I n s t e a d ,  t h i s  i s s u e  is
t o  b e  l e f t  t o  t h e  t r i e r  of  f a c t .  T h i s  is a p r o c e d u r a l  a m e n d m e n t
a n d  i t  w i l l  n o t  h a v e  a f i s c a l  i m p a c t .
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CS FOR HOUSE BILL NO. 555 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BELL 

FOR AN ACT ENTITLED

1 "An Act relating to criminal law and procedure; relating to proceedings regarding

2 delinquent minors; and amending Alaska Supreme Court Rule of Appellate Procedure 215,

3 Alaska Supreme Court Rules of Criminal Procedure 6, 11, 24, and 35, Alaska Supreme

4 Court Delinquency Rule 10, and Alaska Supreme Court Rules of Evidence 609 and 704;

5 and providing for an effective date."

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

7 * Section 1. AS 11.16.110 is amended by adding a new subsection to read:

8 (b) When causing a particular result is an element of an offense, a person who aids or

9 abets another in planning or committing the offense is legally accountable for the conduct of the

10 other if the person acts with the culpable mental state with respect to the result that is sufficient

11 for the commission of the offense.

12 * Sec. 2. AS 11.56.770(a) is amended to read:

13 (a) A person commits the crime of hindering prosecution in the first degree if the person

-1-
New Text Underlined [DELETED TEXT BRACKETED]

C S H B  555( )



1 renders assistance to a person who has been charged with or has committed a crime punishable

2 as a felony with intent to

3 (1) hinder the apprehension, prosecution, conviction, or punishment of that person;

4 or

5 (2) assist that person in profiting or benefiting from the commission of the crime.

6 * Sec. 3. AS 11.56.780(a) is amended to read:

7 (a) A person commits the crime of hindering prosecution in the second degree if the

8 person renders assistance to another who has been charged with or has committed a crime

9 punishable by imprisonment for more than 90 days, with intent to

10 (1) hinder the apprehension, prosecution, conviction, or punishment of the other

11 person; or

12 (2) assist the other person in profiting or benefiting from the commission of the

13 crime.

14 * Sec. 4. AS 12.30.040(b) is amended to read:

15 (b) Notwithstanding the provisions of (a) of this section,

16 i l l  ^  a person has been convicted of an offense that [WHICH] is an unclassified

17 felony or a class A felony, the person may not be released on bail either before sentencing or

18 pending appeal!

19  (2) if a person has been convicted of any offense and has applied for post-

20 conviction r elief, t* jerson may not be released on bail unless the court rules on the merits

21 of the ap. _ id  finds that the person is entitled to post-conviction relief.

22 * Sec. 5. AS 12.30.060 is amended to read:

23 Sec. 12.30.060. VIOLATION OF CONDITIONS. A person released under the provisions

24 of this chapter who wilfully fails to appear before a court or judicial officer as required forfeits

25 [SHALL INCUR A FORFEITURE OF] any security that [WHICH] was given or pledged for

26 the person’s release and if the person was released

27 (1) in connection with a charge of felony, or while awaiting sentence or pending

28 appeal after conviction of an offense, is guilty of a class C felony [AND UPON CONVICTION

29 IS PUNISHABLE BY A FINE OF NOT MORE THAN $5,000 OR BY IMPRISONMENT FOR

30 NOT MORE THAN FIVE YEARS, OR BY BOTH];

3 1  (2) in connection with a charge of misdemeanor, is guilty of a class A
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1 misdemeanor [AND UPON CONVICTION IS PUNISHABLE BY A FINE OF NOT MORE

2 THAN THE MAXIMUM PROVIDED FOR THE MISDEMEANOR, OR BY IMPRISONMENT

3 FOR NOT MORE THAN ONE YEAR, OR BY BOTH]; or

4 (3) for appearance as a material witness, is guilty of a class A misdemeanor

5 [AND UPON CONVICTION IS PUNISHABLE BY A FINE OF NOT MORE THAN $1,000,

6 OR BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BY BOTH].

7 * Sec. 6. AS 12.30.060 is amended by adding a new subsection to read:

8 (b) A person released under the provisions of this chapter who wilfully violates a

9 condition of release forfeits any security that was given or pledged for the person’s release, and

10 is guilty of a class A misdemeanor.

11 * Sec. 7. AS 12.40.110(a) is amended to read:

12 (a) In a criminal prosecution [FOR AN OFFENSE UNDER AS 11.41.410 - 11.41.440

13 OR 11.41.455], hearsay evident of a statement related to the offense, not otherwise admissible,

14 [MADE BY A CHILD WHO IS THE VICTIM OF THE OFFENSE] may be admitted into

15 evidence before the grand jury if

1 6  (1) the circumstances of the statement indicate its reliability; and

17 (2) [THE CHILD IS UNDER 10 YEARS OF AGE WHEN THE HEARSAY

18 EVIDENCE IS SOUGHT TO BE ADMITTED;

19 (3) ADDITIONAL EVIDENCE IS INTRODUCED TO CORROBORATE THE

20 STATEMENT; AND

21 (4)] the witness [CHILD] testifies at the grand jury proceeding or the witness

22 [CHILD] will be available to testify at trial.

23 * Sec. 8. AS 12.40.110 is amended by adding a new subsection to read:

24 (c) The prosecuting attorney shall advise the grand jury that it may require the

25 prosecuting attorney to produce the witness whose statement is being introduced into evidence.

26 * Sec. 9. AS 12.47.110(b) is amended to read:

27 (b) On or before the expiration of the initial 90-day period of commitment! the court shall

28 conduct a hearing to determine whether or not the defendant remains incompetent. If the court

29 finds by a preponderance of the evidence that the defendant remains incompetent, the court may

30 recommit the defendant for a second period of 90 days. The court shall determine at the

31 expiration of the second 90-day period whether the defendant has become competent If at the
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1 expiration of the second 90-day period the court determines that the defendant continues to be

2 incompetent to stand trial, the charges against the defendant shall be dismissed without prejudice

3 and continued commitment of the defendant shall be governed by the provisions relating to civil

4 commitments under AS 47.30.700 - 47.30.915 unless the defendant is charged with a crime

5 involving force against a person and the court finds that the defendant presents a substantial

6 danger of physical injury to other persons and that there is a substantial probability that the

7 defendant will regain competency within a reasonable period of time, in which case the court

8 may extend the period of commitment for an additional six months. If the defendant remains

9 incompetent at the expiration of the additional six-month period, the charges shall be dismissed

10 without prejudice and either civil commitment proceedings shall be instituted or the court shall

11 order the release of the defendant. If the defendant remains incompetent for five years after the

12 charges have been dismissed under this subsection, the defendant may not be charged again for

13 an offense arising out of the facts alleged in the original charges, except if the original charge

14 is a class A felony or unclassified felony. If the defendant is civilly committed under this

15 section, the victim of the crime and the prosecuting attorney’s office shall be notified bv the

16 commissioner of health and social services 30 days before the defendant is discharged. With

17 respect to the notice provided to the victim, the procedures specified in AS 12.47.100(b) -

18 (d) apply.

19 * Sec. 10. AS 12.55.085(a) is amended to read:

20 (a) Except as provided in (f) of this section, if it appears that there are circumstances in

21 mitigation of the punishment [,] or that the ends of justice will be served, the court may, in its

22 discretion, suspend the imposition of sentence and may direct that the suspension continue for

23 a period of time, not exceeding the maximum term of sentence that may be imposed or a period

24 of one year, whichever is greater, and upon the terms and conditions that the court determines,

25 and shall place the person on probation, under the charge and supervision of the probation officer

26 of the court during the suspension.

27 * Sec. 11. AS 12.55.085(c) is amended to read:

28 (c) Upon the revocation and termination of the probation, the court may pronounce

29 sentence at any time within the maximum probation period authorized bv this section

30 [AFTER THE SUSPENSION OF THE SENTENCE WITHIN THE LONGEST PERIOD FOR

31 WHICH THE DEFENDANT MIGHT HAVE BEEN SENTENCED], subject to the limitation
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1 specified in AS 12.55.086(c).

2 * Sec. 12. AS 12.55.120(a) is amended to read:

3 (a) A sentence of imprisonn ■. lawfully imposed by the superior court for a term or for

4 aggregate terms of one year or more may be appealed to the court of appeals by the defendant

5 on the ground that the sentence is excessive, unless the sentence was imposed in accordance

6 with a plea agreement establishing either a specific or maximum sentence to be served bv

7  the defendant. If a plea agreement provided for a minimum sentence, the defendant may

8 appeal only that portion of the sentence that exceeds the minimum sentence provided for

9 in the plea agreement. By appealing a sentence under this section, the defendant waives the

10 right to plead that by a revision of the sentence resulting from the appeal the defendant has been

11 twice placed in jeopardy fcr the same offense.

12 * Sec. 13. AS 12.55.120(d) is amended to read:

1 3  (d) A sentence of imprisonment lawfully imposed by the district court for a term or for

14 aggregate terms exceeding 90 days may be appealed to the superior court by the defendant on

15 the ground that the sentence is excessive, unless the sentence was imposed in accordance with

1 6  a plea agreement establishing either a specific or maximum sentence to be served bv the

1 7  defendant. If a plea agreement provided for a minimum sentence, the defendant may

18 appeal only that portion of the sentence that exceeds the minimum sentence provided for

19 in the plea agreement. By appealing a sentence under this section, the defendant waives the

20 right to plead that by a revision of the sentence resulting from the appeal the defendant has been

21 twice placed in jeopardy for the same offense. A sentence of imprisonment lawfully imposed

22 by the district court may be appealed to the superior court by the state on the ground that the

23 sentence is too lenient; however, when a sentence is appealed by the state, the court may not

24 increase the sentence but may express its approval or disapproval of the sentence and its reasons

25 in a written opinion.

26 * Sec. 14. AS 12.55.145(c) is amended to read:

27 (c) If the defendant denies the authen^city of a prior judgment of conviction, that the

28 defendant is the person named in the judgment, that the elements of a prior offense cc.nmitted

29 in another jurisdiction are substantially identical to those of a felony defined as such under

30 Alaska law, or that a prior conviction occurred within the period specified in (a)(1) of this section

31 or if the defendant alleges that two or more purportedly separate prior convictions should be
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1 considered a single conviction under (a)(3) of this section, die defendant shall file with the court

2 and serve on the prosecuting attorney notice of denial no later than 10 days before the date set

3 for imposition of sentence. The notice of denial shall be made under oath and must include

4 a concise statement of the grounds relied upon. The notice of denial [AND] may be supported

5 by affidavit or other documentary evidence.

6 * Sec, 15. AS 12.55.155(c)(18) is amended to read:

7 (18) the offense was a crime

8 (A) specified in AS 11.41 and was committed against a spouse, a former

9 spouse, or a member or former member of the social unit comprised of those living

10 together in the same dwelling as the defendant; or

11 (B) specified in AS 11.41.410 - 11.41.460 and was committed against a

12 minor, and the defendant has engaged in the same or similar conduct involving the same

13 or another victim who was a minor;

14 * Sec. 16* AS 18.85.120(c) is amended to read:

15 (c) Upon the person’s conviction, the court may enter a judgment that a person for whom

16 counsel is appointed pay for the necessary services and facilities of representation and court costs

17 (, BUT EXECUTION OF THE JUDGMENT MAY NOT COMMENCE UNTIL THREE YEARS

18 AFTER RELEASE OF THE DEFENDANT FROM INCARCERATION UNLESS FOR GOOD

19 CAUSE SHOWN, THE COURT CONSIDERS IT APPROPRIATE TO EXECUTE EARLIER].

20 Upon a showing of financial hardship, the court shall allow a person subject to a judgment

21 entered under this subsection to make payments under a payment schedule. Payments made

22 under this subsection shall be paid into the state general fund.

23 * Sec. 17. AS 33.16.100(d) is amended to read:

24 (d) A prisoner who is sentenced for a term under AS 12.55.125(a), (b), (c), or (i) may

25 not be released on discretionary parole until the prisoner has served the mandatory minimum or

26 presumptive term under AS 12.55.125(a), (b), (c), or (i), at least one-third of the period of

27 confinement imposed, or any minimum term set under AS 12.55.115 at sentencing, whichever

28 is greater.

29 * Sec. 18. AS 47.10.140(c) is amended to read:

30 (c) The court shall immediately, and in no event more than 48 hours later, hold a hearing

31 at which the minor and the minor’s parents or guardian if they can be found shall be present.
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1 The court shall determine whether probable cause exists for believing the minor to be delinquent.

2 The court shall inform the minor of the reasons alleged to constitute probable cause and the

3 reasons alleged to authorize the minor’s detention. The minor is entitled to counsel and to

4 confrontation of.adverse witnesses, except as otherwise provided in this section.

5 * Sec. 19. AS 47.10.140 is amended by adding new subsections to read:

6 (h) In a hearing under this section relating to an offense described in AS 11.41.410 -

7 11.41.440 or 11.41.455, hearsay evidence of a statement related to the offense, not of rwise

8 admissible, made by a child who is the victim of the offense, may be admitted into evidence in

9 the probable cause portion of that hearing if

10 (1) the circumstances of the statement indicate its reliability;

11  (2) the child who made the statement is under 10 years of age when the hearsay

12 evidence is sought to be admitted;

1 3  (3) additional evidence is introduced to corroborate the statement; and

1 4  (4) the child who made the statement testifies at the probable cause portion of the

15 hearing or will be available to testify at trial.

16 (i) In this section, "statement" means an oral or written assertion or nonverbal conduct

17 if the nonverbal conduct is intended as an assertion.

18 * Sec. 20. Rule 215, Alaska Rules of Appellate Procedure, is repealed and readopted to read:

19  Rule 215. SENTENCE APPEAL, (a) NOTIFICATION OF RIGHT TO APPEAL

20 SENTENCE. At the time of imposition of any sentence of imprisonment of 45 days or more,

21 the judge shall inform the defendant as follows:

22 (1) If a sentence was imposed pursuant to a plea agreement under Criminal Rule

23 11(e)(1)(A) or (B), or if an agreed-upon minimum sentence was imposed pursuant to a plea

24 agreement under Criminal Rule 11(e)(1)(C), that the defendant has no right to appeal the

25 sentence;

26 (2) If a sentence was imposed that is greater than the minimum sentence agreed

27 upon pursuant to a plea agreement under Criminal Rule 11(e)(1)(C),

28 (A) that the defendant may appeal as excessive only that portion of the

29 sentence that exceeds the minimum sentence provided for in the plea agreement;

30 (B) that, upon such an appeal, the appellate court may reduce or increase

3 1  the sentence and that, by appealing the sentence under this rule, the defendant waives the
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1 right to plead that a revision of the sentence resulting from the appeal places the

2  defendant twice in jeopardy for the same offense; and

3  (C) that if the defendant wants counsel and is unable to pay for the

4  services of an attorney, the court will appoint an attorney to represent the defendant on

5  the appeal;

6  (3) If there was no plea agreement under Criminal Rule 11(e)(1)(A), (B), or (Q,

7  (A) that the sentence may be appealed on the ground that it is excessive;

8 (B) that upon such an appeal the appellate court may reduce or increase

9 the sentence, and that by appealing the sentence under this rule, the defendant waives the

10  right to plead that a revision of the sentence resulting from the appeal places the

11  defendant twice in jeopardy for the same offense; and

1 2  (C) that if the defendant wants counsel and is unable to pay for the

1 3  services of an attorney, the court will appoint an attorney to represent the defendant on

14 the appeal.

15 * Sec. 21. Rule 6, Alaska Rules of Criminal Procedure, is amended by adding a new paragraph to

16 read:

17 (u) TELEPHONIC TESTIMONY.

18 (1) A witness may participate telephonically in grand jury proceedings.

19  (2) If a witness participates telephonically in grand jury proceedings, after the

2 0  witness is sworn, the prosecuting attorney shall require the witness to

2 1  (A) state the location from which the witness is testifying and verify that

2 2  the witness is alone in a private room with the door closed;

23 (B) verify that all extensions for the telephone from which the witness is

24 testifying are not in use; and

25 (C) confirm that the witness will notify the grand jury immediately if any

26 person enters the room while the witness is testifying or if the witness becomes aware

27 that an extension for the telephone is put into use while the witness is participating

28 telephonically.

29 * Sec. 22. Rule 11(e)(1), Alaska Rules of Criminal Procedure, is amended to read:

30 (1) In General. The attorney for the state and the attorney for the defendant or

3 1  the defendant when acting pro se may engage in discussions with a view toward reaching an
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1 agreement that, upon the entering of a plea of guilty or nolo contendere to a charged offense or

2  to a lesser or related offense, the attorney for the state will move for dismissal of other charges,

3  or will recommend or agree not to oppose the imposition of a particular sentence, with the

4  understanding that such a recommendation or request is not binding upon the court. The

5  parties may also reach an agreement that

6  (A) a specific sentence is the appropriate disposition of the case:

7  (B) a sentence equal to or less than a specified maximum is the

8 appropriate disposition; or

9  (C) a sentence equal to or greater than a specified minimum is the

10  appropriate disposition [OR WILL DO BOTH].

11 * Sec. 23. Rule 11(e)(2), Alaska Rules of Criminal Procedure, is amended to read:

1 2  (2) Notice of Such Agreement. If the parties reach a plea agreement whereby a

13 plea of guilty or nolo contendere will be entered by the defendant in the expectation that a

14 specific sentence will be imposed or other charges before the court will be dismissed, then the

15 court shall require the disclosure of the agreement in open court at the time the plea is offered.

16 If the agreement is of the type specified in subparagraphs (e)(1)(A), (B), or (C), [ONCE THE

17 AGREEMENT HAS BEEN DISCLOSED] the court may accept or reject the agreement, or may

18 defer its decision to accept or reject the agreement until there has been an opportunity to

19  consider the [RECEIPT OF A] presentence report If the agreement provides that the

2 0  attorney for the state will recommend a particular sentence or not oppose the defendant’s

2 1  request for a particular sentence, the court shall advise the defendant that if the court does

2 2  not accept the recommendation or request, the defendant nevertheless has no right to

23 withdraw the plea.

24 * Sec. 24. Rule 11(e)(3), Alaska Rules of Criminal Procedure, is amended to read:

25 (3) Acceptance of Plea. If the court accepts the plea agreement, the court shall

26 inform the defendant that the judgment and sentence will embody [EITHER] the disposition

27 provided for in the plea agreement. If the agreement is of the type specified in subparagraph

28 (e)(1)(A) or (B), the court shall advise the defendant that the defendant waives the right to

29 appeal the sentence as excessive and waives the right to seek reduction of the sentence

30 under Criminal Rule 35(a). If the agreement is of the tvpe specified in subparagraph

3 1  (e)(1)(C), the court shall advise the defendant that the defendant waives the right to appeal
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1 as excessive that portion of the sentence that does not exceed the agreed-upon minimum and

2 that the defendant waives the right to seek reduction of the sentence below the agreed-upon

3 minimum [OR ANOTHER DISPOSITION MORE FAVORABLE TO THE DEFENDANT].

4 * Sec. 25. Rule 11(e)(4), Alaska Rules of Criminal Procedure, is amended to read:

5 (4) Rejection of Plea. If the court rejects the plea agreement, the court shall inform the

6 parties of this fact and advise the attorney for the state and the defendant personally in open

7 court that the court is not bound by the plea agreement. If the court concludes that the case

8 warrants a harsher sentence than that provided for in the plea agreement, the [THE] court

9 shall then afford the defendant the opportunity to withdraw his plea, and advise the defendant that

10 if he persists in his plea of guilty or nolo contendere, the disposition of the case may be less

11 favorable to the defendant than that contemplated by the plea agreement. If the court concludes

12 that the case warrants a more lenient sentence than that provided for in the plea agreement,

1 3  the court shall then afford the state the opportunity to withdraw from the agreement and

1 4  advise the state that, if the state does not withdraw, the disposition of the case may be more

15 favorable to the defendant than that contemplated by the plea agreement.

16 * Sec. 26. Rule 24(d), Alaska Rules of Criminal Procedure, is amended to read:

1 7  (d) PEREMPTORY CHALLENGES. A party who waives peremptory challenge as to

18 the jurors in the box does not thereby lose the challenge but may exercise it as to new jurors who

19 may be called. A juror peremptorily challenged is excused without cause. If the offense is

20 punishable by imprisonment for more than one year, each side [THE STATE] is entitled to 6

21 peremptory challenges [AND THE DEFENDANT OR DEFENDANTS JOINTLY TO 10

22 PEREMPTORY CHALLENGES]. If the offense charged is punishable by imprisonment for not

23 more than one year, or by fine or both, each side is entided to 3 peremptory challenges. If there

24 is more than one defendant, the court may allow the defendants additional peremptory challenges

25 and permit them to be exercised separately or joindy.

26 * Sec. 27. Rule 35(a), Alaska Rules of Criminal Procedure, is amended to read:

27 (a) CORRECTION OR REDUCTION OF SENTENCE. The court may correct an illegal

28 sentence at any time. The court may reduce a sentence, other than one imposed under

29 Criminal Rule 11(e)(1)(A) or (B), within 120 days of the day it is imposed. If the defendant

30 takes an appeal, and the judgment is affirmed or the appeal is dismissed, the court also may

31 reduce a sentence witiiin 120 days of the day on which jurisdiction over the case is returned to
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1 the trial court under Appellate Rule 507(b), unless the defendant petitions the United States

2 Supreme Court for certiorari, in which case the 120 days commences on the day that the Supreme

3 Court denies relief. No sentence imposed pursuant to a plea agreement under Criminal Rule

4  11(e)(1)(A) or (B) may be reduced under this rule. No sentence imposed pursuant to a plea

5 agreement under Criminal Rule 11(e)(1)(C) may be reduced below the minimum specified

6 in the plea agreement

7 * Sec. 28. Rule 10(c), Alaska Delinquency Rules, is amended to read:

8 (c) TEMPORARY DETENTION HEARING. Hearsay evidence of a statement which

9 is not otherwise admissible under the Evidence Rules is not admissible to prove probable cause

10 at a temporary detention hearing. In this paragraph, ''statement" means an oral or written

11 assertion or nonverbal conduct if the nonverbal conduct is intended as an assertion.

12 However,

13 H i otherwise inadmissible hearsay evidence of a statement may be admitted

14 under the standard stated in paragraph (b) of this rule on the issue of whether the minor should

15 be removed from the home or detained; and

1 6  (2) in a hearing for an offense under AS 11.41.410 - 11.41.440 or 11.41.455,

1 7  hearsay evidence of a statement related to the offense, not otherwise admissible, made by

18 a child who is the victim of the offense, may be admitted into evidence in the probable

19 cause portion of the hearing if

20 (A) the circumstances of the statement indicate its reliability;

21 (B) the child who made the statement is under 10 years of age when

22 the hearsay evidence is sought to be admitted;

23 (C) additional evidence is introduced to corroborate the statement;

24 and

25 (D) the child who made the statement testifies at the probable cause

26 portion of the hearing or will be available to testify at the adjudication hearing.

27 * Sec. 29. Rule 609(b), Alaska Rules of Evidence, is amended to read:

28 (b) TIME LIMIT. Evidence of a conviction under tins rule is inadmissible if a period

29 of more than ten [FIVE] years has elapsed since the date of the person's unconditional

30 discharge on the offense [CONVICTION]. The court may, however, allow evidence of the

31 conviction of the witness other than the accused in a criminal case after more than ten [FIVE]
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1 years have elapsed if the court is satisfied that admission in evidence is necessary for a fair

2 determination of the case.

3 * Sec. 30. Rule 704, Alaska Rules of Evidence, is amended to read:

4 Rule 704, OPINION ON ULTIMATE ISSUE. Testimony in the form of an opinion or

5 inference otherwise admissible is not objectionable because it embraces an ultimate issue to be

6 decided by the trier of fact. However, an expert witness testifying as to the mental state or

7 condition of a defendant in a criminal case may not state or imply an opinion as to whether

8 the defendant did or did not have the mental state or condition constituting an element of

9 the crime charged or of a defense. This issue is to be determined bv the trier of fact.

10 * Sec. 31. The provisions of sec. 7 of this Act have the effect of amending Rule 6(r), Alaska Rules

11 of Criminal Procedure, by changing the circumstances under which hearsay evidence may be introduced

12 in grand jury proceedings.

13 * Sec. 32. Section 7 and secs. 20 - 31 of this Act take effect only if sec. 7 arid secs. 20 - 31 of this

14 Act receive the two-thirds majority vote of each house required by art IV, sec. 15, Constitution of the

15 State of Alaska.

16 * Sec. 33. This Act takes effect July 1, 1992.
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