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February 18, 1992

The Honorable Georgianna Lincoln
House of Representatives
Alaska State Legislature

Re: State Conspiracy Laws
Violent Crime, Drugs, Guns and Fraud
Law Enforcement Coordinating Committee

Dear Ms. Lincoln:

It is important that the eLegislature enact conspiracy laws to
address violent crime, drugs, guns and fraud. This is an area of
criminal law that has been neglected by the State for too long.
Organized crime in Alaska must be adequately addressed.

Enclosed for your review is my article that was published in "The
Anchorage Times" this past Saturday. The article sets forth my
position on the need for State conspiracy laws.

It is vitally important for the welfare of the citizens of this
State and local law enforcement that conspiracy laws are enacted
this session. The laws should adequately address Alaska'a growing
organized complex criminal element.

Please do not hesitate to contact me if | may be of assistance. |
w ill be happy to meet with you. Your assistance and support is
greatly appreciated by law enforcement and all concerned Alaska

citizens..

Best Wishes.

WEVLEY WILLIAM SHEA
United States Attorney

WWS:kjm
Enclosure
cc: Chuck Farmer, Coordinator
Law Enforcement Coordinating Committee

211-3224
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OFFICE OF THE GOVERNOR
JITINENTI

February 24, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am
transmitting a bill relating to various criminal offenses. This bill will give the
state much-needed tools to prosecute serious criminals fairly and effectively.

Sections 1 and 2 make it a crime to conspire to commit murder, kidnapping, or a
felony drug offense. This type of law has provided a useful tool in the federal
war on drugs and it could prove effective in Alaska, as well.

Section 3 makes it a class A felony to engage in a continuing criminal enterprise
involving three or more drug offenses committed with two or more other people.
E xisting law makes it an unclassified felony offense to engage in this type of
conspiracy when it involves five-or more drug offenses committed with five or
more additional people. Creating this lesser offense when fewer people and
transactions are involved will give the state greater flexibility in dealing with
small drug rings.

Section 3 also elevates the manufacture or delivery of cocaine, or the possession
of cocaine with the intent to manufacture or deliver, from a class B to a class A
felony offense when the quantity involved exceeds 500 grams. It also makes it a
class A felony to manufacture or deliver, or possess with the intent to
manufacture or deliver, five grams or more of a substance containing "crack."

Section 4 elevates the manufacture or delivery of marijuana, or the possession of
marijuana with the intent to manufacture or deliver, from a class C to a class B
felony offense when the quantity involved exceeds 10 kilograms.

Section 5 creates the crime of money laundering, making it a felony to take, give,
transport, or conduct a financial transaction involving money or other intangible
property known to be derived from drug violations. Advocates of money
laundering statutes maintain that this hits drug traffickers where it hurts — in
the pocketbook. If drug dealers cannot find anyone who will take their money
because of the risk of criminal prosecution and forfeiture of assets, their
enterprises will become far less profitable and less desirable.
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Section 6 defines "cocaine base,” used in sec. 3, as including "crack." It also
defines "possession"” for drug offenses so that persons who have ingested drugs
are subject to prosecution to the same extent as those who are found with drugs
in the pockets of their clothing or at their house. This will have the effect of
reversing a recent court of appeals decision, which held that a person cannot be
prosecuted for "possession by consumption.” Statev. Thronsen, 809 P.2d 941
(Alaska App. 1991). As the Legislative Affairs Agency has noted in its recent
report to you, "it seems illogical to punish a person possessing a drug for
personal use before it is used, but not to punish that person when he or she has
just used it." Legislative Affairs Agency Report to the Seventeenth State
Legislature (October 1991) at p. 17.

Section 7 strengthens the state's existing "Imitation Controlled Substance Act" by
providing that it is not a defense to possessing or distributing illegal imitation
drugs that the person believes the imitations are the real thing. There is no
reason for a person who has one type of illegal substance to be immune from
prosecution because he or she thought it was a different illegal substance.

Section 8 makes a technical amendment to the criminal statutes to ensure that a
person prosecuted for distributing or possessing less than a certain weight of a
substance containing a controlled substance cannot escape conviction by proving
that the weight was more than that alleged.

This bill has been designed to create tough new laws to combat drugs and violent
crime. If enacted, it will give the state the tools it needs to prosecute serious
criminals fairly and effectively.

l urge your favorable action on this bill.
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March 11, 1992

Representative Dave Donley
Chairman, House Judiciary Committee
Room 122, Capitol

P.0. Box V

Juneau, AK 99811

RE: DRUG CONSPIRACY LAWS

Dear Representative Donley:

Why 1is it that Alaska 1is the only state in America that doesn®t make
it a crime to conspire to distripute crack?? What 1is it going to

take to get the Alaska Legislature to be serious about drugs??

Drug conspiracy laws are one of the most basic and fundamental tools

available to fight the war on drugs. Yet for too 1long now the
Alaska Legislature has made our police fight the crack dealers with
one hand tied behind their backs. It"s time for a change. It 1is

time to fix this situation.

I invite you to personally visit my neighborhood- Mountain View- and
see just how these crack sellers are threatening our neighborhood,
our children, and all of our futures. And then you should give the
citizens and police of Alaska the drug conspiracy laws we need in
order to fight back.

For many years now the Senate Judiciary Committee has voted to give
Alaska the drug conspiracy Jlaws we need to stop these <criminals.

But consistently, year after year, these Bills have been stopped
cold in the House. As Chairman, vyou can change that. We need your
help. I urge you to support HB 554 and HB 555 1immediately. Get

them out of the Health Committee- and through your Committee— NOW!

cc: Rep. Part Carney
Chairman, House HESS Committee

Rep. Georgianna Lincoln

Senator Rick Halford



March 23, 1991

Rep. Georgianna Lincoln, Co-Chairman
Health, Education and £ocial Services Comrn.

Room 112

State Capito Bldg.
P.O0O Box V

Juneau, AK. 99811

Dear Rep. Lincoln:

Public Safety and Public Heal th are the basic
responsibilities of government. Where they are joined the
issue is of the utmost iImportance.

The responsibility of all members of the State
Legislature 1is to ensure the strength and integrity of State
Health and Safety programs. Without vigilance to meet the
current challenges and to strengthen the State®"s resolve to
protect present and future generations from Crime and
Disease, all else fTails.

Communications keeps us abreast of progress made
throughout the country. Recent legal progress has added to
the arsenal aligned against Drug pushers and distribution.

Every city and town in Alaska 1is effected and every
other State in the Union makes it a crime to conspire to
distribute unregistered drugs.

There can be no excuse Tfor 1inaction on HB 544 and
HB 555. There is no more urgent issue before our
neighborhoods, parents, and our school districts than
creating the Legal environment to move aggressively against
the drug cartels.

Use your position to move these bills through the
present Legislature with your DO PASS, as promptly as
possible Anticipate and prevent delays.

Your st ruly,
Ph il .V Htiwar

Box 140309
Anchorage, AK 99514



AN OVERVIEW OF HB 554 AND 555—THE GOVERNOR’S CRIME BILLS

HB 554 will provide important tools in the war against drugs.

The bill

O creates a new crime of conspiracy for murder, kidnapping and felony drug offenses.
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in
Alaska, as well. (Sections 1 and 2)

O creates a new crime targeting small drug rings, by making it a class A felony to be
involved in three or more drug offenses committed with two or more other people under your
direction. In other words, this makes it a crime to be the leader of a three-person drug ring.
Much of the drug activity in Alaska is conducted by these small rings. Existing law only deals
with larger drug rings involving five or more drug offenses committed with five or more
additional people. Creating this lesser offense will give the state greater flexibility in dealing
with small drug rings. (Section 3)

O provides increased penalties in cases of large amounts of drugs. The bill raises the
penalty for sale of cocaine (and related offenses) from a class B to a class A felony offense when
the quantity exceeds 500 grams (over one pound). It also makes it a class A felony to deliver
five grams (about 40 dosage units) or more of "crack." (Section 3) The bill also raises the
penalty for sale of marijuana (and related offenses) from a class C to a class B felony offense
when the quantity exceeds 10 Kilograms (over 20 pounds). (Section 4) These types of quantity-
specific offenses are used successfully in federal prosecutions.

O creates a new crime of money laundering, making it a felony to deal with money
known to be derived from drug violations. This hits drug traffickers where it hurts—in the
pocketbook. If drug dealers cannot find anyone who will take their money, because of the risk
of criminal prosecution and forfeiture of assets, their enterprises will become far less profitable
and less desirable. (Section 5)

O prohibits possession of drugs by consumption, by defining "possession” f~ so thata
person who has ingested drugs is subject to prosecution to the same extent as those who are
found with drugs in their pockets, cars or at their house. This will have the effect of reversing
a court of appeals decision, which held that a person cannot be prosecuted for "possession by
consumption.” As the Legislative Affairs Agency has noted, "it seems illogical to punish a
person possessing a drug for personal use before it is used, but not to punish that person when
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State
Legislature (October 1991). (Section 6)
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May 1, 1992

Representative Georgianna Lincoln

Co-Chairman Health, Education and Social
Services Committee

House of Representative

Alaska State Legislature

State Capitol, Room 112

Juneau, Alaska 99801-1182

Representative Pat Carney

Co-Chairman Health, Education and Social
Services Committee

House of Representatives

State Capitol, Room 104

Juneau, Alaska 99801-1182

RE: House B ill 554 and 555

Dear Representatives Carney and Lincoln:

I am writing on behalf of the Alaska Action Trust. We strongly
oppose HB 554 and 555, Governor Hickel's first and second crime
bills. We believe the bills are detrimental to the well being of the

people of this state and should not be adopted by the legislature.
On behalf of the Trust it is my reguest that you kindly consider and
distribute to all members of your committee the enclosed Position
Papers prepared by the Criminal Section of the Alaska Action Trust.

In addition, the Trust requests that these two bills be
scheduled for additional hearings in front of the Committee and that
a member of the Trust be given an opportunity to testify in detail
regarding the Trust's positions on the bills.

~“hank you for considering the matters raised in this letter. |
would much appreciate it if a member of one of your staffs could
contact me at the above number to arrange a time for a member of the
Trust to testify. Thank you for your consideration.

Sincerely yours

;USS & McCOMAS

Christine S. Schleuss

€S5S:3842\dm
Enclosure



Alaska Action Trust

P.O.Box 10232M = Anchorage, Akiska 99510
Office: 540 LSlreet. Suite 104 ° Anchorage
(907) 258-4040

POSITION PAPER
HOUSE BILL NO. 554

(Governor Hickel’s Crime B ill No. 1)

The Alaska Action Trust strongly opposes House B ill No.
554 and urges that it not be adopted by the legislature.
SECTION 1: This Section creates a new state conspira-

cy crime applicable to murder offenses, kidnapping offenses, and

all felony drug offenses. Alaska should not adopt a conspiracy
law . It is unneeded. Present law enables the state to prosecute
those who help individuals commit crimes (accomplice liab ility),
those who attempt to commit crimes (attempt lia b ility), and those
who seek to have others commit crimes (solicitation). Every act

which should be subject to criminal prosecution can effectively be
prosecuted under the accomplice, attempt, and solicitation
statutes. See AS 11.31.110(a), AS 11.31.110(2)(b). Under these
statutes, law enforcement offices already have the tools available
to them to intervene in ongoing criminal activity, stop it, and
prosecute it even if the target crime has not been completed.
These act as a very effective punishment against group criminal

activity.

HEBANOM - Page 1



There can be absolutely no doubt that adding the crime of

conspiracy w ill greatly increase the number of individuals being
prosecuted and w ill inevitably increase the costs of prosecution
and defense. Conspiracy investigations, and inevitably, conspiracy
trials, are much more time-consuming and more complicated than
trials on the underlying offenses. It is wrong to claim that
conspiracy charges w ill consolidate into a single trial a number of
drug charges. Under the Bruton decision anytime any defendant

gives a statement to the police, that defendant's trial must be
severed from the other pending trials. That rule w ill not change
because of a conspiracy law, because statements to police and other

individuals not part of the conspiracy are not within the co-

conspirators exception to the hearsay rule. Thus, they would not
be admissible at any joint trial. For example, the Gustafson/
Cheelv cases ongoing in Federal Court w ill not be tried as a single
consolidated case. Each defendant who gave a statement to the
police will likely have his or her case severed from the others.

Under the changes to Criminal Rules 12 and 16, and to
Evidence Rule 404 (b), the legislature has already made provision to

join together as many charges and cases against a particular

defendant as is constitutionally permitted. No further consolida-
tion of charges or co-defendants w ill be accomplished by a
conspiracy law. Instead, all trials w ill become far more expen-
sive, because they w ill be far longer and more complicated.
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Moreover, the proposed conspiracy language w ill include
defendants who should not appropriately be prosecuted for crimes.
For example, under the proposed law, if two nineteen year olds
agreed to purchase some marijuana, and one of them made a telephone
call to someone he thought might sell him some marijuana, but no
one answered the phone, the crime would be a completed felony drug
conspiracy. This minor conduct, where society is not harmed,
should not be criminally prosecuted. Instead, the Ilaw should
remain as it is, and a person must engage in a "substantial step"”
toward commission of an offense before he can be prosecuted for
attempting to commit the offense.

Unfortunately, conspiracy laws are often cruelly used to
prosecute family members of individuals suspected of drug offenses.
The prosecution can then very effectively pressure the family to
cause some individuals to plead guilty in exchange for dismissing
charges against other family members. Alaska should not allow its
laws to be so turned against innocent family members. The fact
that some members of the family may be suspected drug dealers is no
justification for destroying the lives of innocent family members
by accusing them of being part of some fabricated conspiracy.

SECTION 2: This Section implements Section 1.
Because Section 1 should be rejected, this Section should also be
rejected.

SECTION 3: The proposed increases in penalties for

various cocaine and "crack" cocaine offenses are unnecessary. The

HBEBANIM - Page 3



one proposal arguably justified is the increase in penalty for
manufacture, delivery, or possession with intention to delivery 500
or more grams of cocaine. Increasing the penalty for possession of
over a pound of cocaine from a Class B felony to a Class A felony,
may be appropriate because this would focus on punishing major
cocaine dealers.

The proposed changes making it a Class A felony to
manufacture, deliver, or possess with intent to deliver five grams
of "crack"” cocaine should be rejected. Other than to wunfairly
target minorities and poor people, there is no justification for
making it a Class A felony to deliver five grams of "crack" cocaine
at the same time that delivery of cocaine only becomes a Class A
felony when the amount involved is 500 grams. Those who sell small
amounts of "crack" <cocaine are most likely addicts themselves
selling small amounts of drugs to pay for their drug habits. For
these individuals, convicted of their first felony drug offense,
efforts to rehabilitate them should be of greater focus than
efforts to isolate them. Implementation of this proposed Section
w ill cause substantial, absolutely unnecessary and counterproduc-
tive overcrowding of Alaska's prison system.

Recently the Minnesota Supreme Court ruled unconstitu-
tional on equal protection grounds a statute which equated 3 grams
of "crack"™ cocaine with ten grams of regular cocaine. The court
ruled that this disparite treatment violated equal protection. The

court recognized that the statute had an unfair impact on minori-
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ties. In Minnesota 97% of the defendants charged with possession
of "crack"™ cocaine are black, whereas 80% of those charged with
possession of regular cocaine are white. The court held that there

was no justification for this disparate treatment which would

inevitably have an unfair racial impact. State v. Russell.
N.W.2d (Minn. 1991).

Certainly sale of "crack"™ ~cocaine is very serious.
However, 5 grams of "crack" <cocaine is little more than an

individual might use personally and as noted, is likely the amount
that an addict would sell to support his own habit. First
offenders possessing this small amount should not be given
mandatory sentences, but should be allowed the potential for
rehabilitative sentence available when the offense is prosecuted as
a Class B felony.

The same is true of efforts to lessen the elements for
proof of continuing criminal enterprise so that all that would now
be required are three or more drug offenses where the defendant
acted in concert with at least two other people. This section
would make defendants involved in minor drug sales, most likely
those addicted to drugs, who are selling small amounts to support
their personal consumption, guilty of Class A felonies. Again,
this <conduct, while certainly deserving of felony punishment,
should not be subject to the harsh presumptive penalties reserved
for the most serious offenders under the penalty provisions

allocated for those who commit Class A felonies.
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In addition to unnecessarily increasing the penalties for

offenders who should s till be considered potential subjects for
rehabilitation, these sections will result in tremendous expense
for the state. Because the penalties are so great, inevitably
defendants w ill be unwilling to plead guilty to the charges but
w ill fight them. There w ill be more trials, longer trials, and

much more vigorous defenses.

SECTION 4; Possession with intent to deliver
marijuana should remain a Class C felony. Given the studies that
show that marijuana has a less harmful effect on society than other
drugs, its possession should certainly be a felony, but it should
remain a Class C felony and not a Class B felony.

SECTION 5: This Section creates the crime of money
laundering and makes it a felony to receive, acquire, or conduct
any transaction involving proceeds which an individual knows come
from drug violations. (Knowledge includes awareness of a substan-
tial probability that a fact exists. AS 11.81.900(a)(2))

This proposal contains very broad language that likely

w ill not survive a constitutional due process challenge. It is
very poorly drafted. The broad criminal liab ility imposed by this
statute w ill make it much less likely that private attorneys w ill
be willing to represent an individual charged with the <crime

because of the risk that funds allocated for attorney's fees will
be confiscated and the risk that the attorney might also be

criminally prosecuted. The result will be that the defense of a
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large number of cases presently being handled by the private bar
w ill be thrown on public agencies. The inevitable expense to the
state of paying for these increased defenses w ill be enormous.

In addition, as was noted above in connection with the
potential abuse of conspiracy laws, law enforcement has frequently,
cruell/ and unfairly, used money laundering statutes to prosecute
innocent family members whose only act was to assist a family
member in obtaining representation by taking funds to an attorney
to pay for the representation.

In addition to being used against family members,
attorneys, and other defense experts who are paid as part of a

defense team for someone who retains private counsel, this law w ill

also impose criminal liability on other individuals, such as
bankers, if there is a "substantial probability"™ that the money
came from an illegal source. Anyone v/ho accepts money as part of
his day-to-day business transactions w ill be at risk of prosecu-

tion, and the risk of prosecution is unfair and unnecessary.
SECTION 6: This b ill overrules State v. Thronson, 809
P.2d 941 (Alaska App. 1991). An apparent misreading of the actual
holding of the Thronson decision may be what has caused the
Governor to propose this Section and caused other similar proposed
amendments to the law defining possession of drugs. Thronson was
charged with possession of cocaine in his body because he tested
positive for cocaine during a urine test. The court ruled that a

defendant could not be convicted for possession of cocaine in his
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body on grounds that a person who has cocaine in his body has no
control over the cocaine and could not meet the legal definition of
possession. The court also explained that Thronson could have been
convicted for possession of cocaine at the time he actually
ingested the cocaine which caused him to have the positive
urinalysis. However, mistakenly the state did not charge him with
that offense.

Thus, as it stands, an individual can be charged with
possession of cocaine at the time that he ingested the cocaine. A
subsequent urine test would certainly be admissible evidence of
guilt. Therefore, the proposed changes should be rejected as
unnecessary. They w ill be used to prosecute poor people and
minorities, those who most often take drugs when not in the privacy
of their own homes.

In addition, this b ill will discourage anyone who has

used a controlled substance and needs medical attention from

obtaining medical help. A person w ill be afraid that the medical
attention w ill result in a drug test and in a criminal prosecution.
The same w ill be true of anyone suffering from a drug addiction who

might have sought treatment. Such treatment almost always includes

urinalysis. A person w ill not seek the treatment he needs when he
knows the treatment w ill include tests which could result in a
criminally prosecution. The Trust is aware of no other state with
a broad "internal possession” drug law like that proposed here.

HEBNOM - Pae 8



Implementing this offense w ill result in a host of new
criminal prosecutions. Everytime someone on probation tests
positive for drugs, a new criminal charge w ill be brought against
him. These individuals are already subject to a probation
revocation proceeding and can be summarily returned to ja il if that
is necessary to protect the public. Sometimes it is more appropri-
ate to continue with more intensive treatment, which is a far less

expensive remedy and can sometimes effectively result in the person

being rehabilitated into a non-criminal. A new criminal charge
w ill only result in tremendous overcrowding of jails, more expense
to the state, and virtually no deterrent to drugusers. The only
deterrent w ill be to those who might otherwise seek help for their

drug problems.

SECTION 7: The Alaska Action Trust has no position on

the amendments proposed in Section 7.

SECTIONS 8: The Alaska Action Trust has no position on

the amendments proposed in Sections 8.

SECTIONS 9 THROUGH 17; The Alaska Action Trust
vigorously opposes these sections. They create new provisions for
wiretapping and bugging of private communications. The practical

effect of these sections is to allow the secret listening and

recording of the conversations of a "target"” with anyone with whom

a "target" communicates, even though that person is completely
innocent and unconnected with any illegal doings. Everyone in this
state w ill be subject to having their privacy invaded and recorded,
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even when he or she no idea that his or her friend, associate, or
acquaintance is a "target". The b ill will also allow the state to
break into private premises, including homes and offices, as often
as they need to, to install and remove bugging equipment. Alaska
has been proud of and has traditionally protected the constitution -
al guaranty of all Alaskans to their right to privacy. These
proposed sections would violate the Alaska constitutional right to
privacy. It would violate the ruling of Glass v. State, 583 P.2d
872, r'hg 596 P.2d 10 (Alaska 1978), as follows:

Alaska's Constitution mandates that its people

be free from invasions of privacy by means of

surreptitious monitoring of conversations.

This proposal is a bad idea and should be rejected.

HEBNIM - Page 10



HSCAL NOTE No. 5
STATE OF ALASKA Bill Version: HB 55A
(H) Publish Date: 2-24-92

1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Public Safety
Title: Criminal Justice Reform BRU:  Alaska State Trooners
Component: Criminal Investigations Bureau

Sponsor: Rules
Requestor: Governor COMPONENT SERIAL NO. 8

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- ‘0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- -0- -0- 0-
REVENUE -0- -O- -0- -0- -0- -0-

FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL -0- -0- -0- -0- -0- -O-

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

No substantial fiscal inpact upon the Alaska State Troopers is anticipated.

Prepared By: Gaylp A._Hnretski Phone: 465-4372
Division: Commissioner** Offfoy- Da(e: 7HR/37_

Approved by Commissioner: \ Richard L Burton

Agency: Department of Public Safety \' N Date: 2/1ft<37_
Distribution (by preparer): Leg. FHn. Legislative Sponsor, Requ”or. NV B/DBf-GovLegi«™Ofc.. & Impacted Agencv(ies).




STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

)Titie: "An Act relating to murder. .. creating the crims of conspiracy.*

Sponsor
Requestor

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93
PERSONAL SERVICES 1290
TRAVEL 50
CONTRACTUAL 135
SUPPLIES 20
EQUIPMENT 30

LAND &STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 1525

CAPITAL

REVENUE
FUND SOURCE:

J

FUNDING: (Thousands of Dollars)
GENERAL FUND 1525
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 1525

POSITIONS:

FULL-TIME 20
PART-TIME

TEMPORARY

Estimate of current year impact _

ANALYSIS: (Attach a separate page if necessary.)
See attached.

Prepared by. John B. Salem'. Public Delender
Division:  Public Defender Aoencv

Approved bv Commissioner Nancv Bear Usera X

o e HP'

FY 94
132.9
5.2
139
21

1541

1541

1541

2.0

IsO xi.

biii Version:

(H) Publish Date:

Department Affected:  Adninistration
BRU: Public Defender Agency
Component: Public Delender Agency

COMPONENT SERIAL NO.

FY 95
1369
54
143
22

0

158.8

158.8

158.8

20

FY %
1410
56
147
2.3

0

163.6

163.6

163.6

20

Phone: 2797541
Date: January 31.1992

Cate:

v 17

FY 97
145.2
5.8
151
24

168.5

168.5

168.5

20

distrintion by pgae): Leg. ., Leosskatine Soosor, Regestor, OVB/DBR, Gov. Leais. ., & Inpected Aeo/(iss).

Rev 10/07/1
LILEGIZOA08 kplt

2-24-92

FY 98
149.6
6.0
155
25

1735

1736

1736

20
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FISCAL ANALYSIS - LAW LOG 92-003.9

TITLE: I1An Act relating, to murder ... creating the crime of
spnspiraea-"

This document is not intended as an analysis of the proposed
legislation. It only discusses the fiscal impact passage of this
b ill would have on the Public Defender Agency.

Sections I and 2 - These sections create the new <crime of
conspiracy wherein two or more people involved in a homicide,
kidnapping or felony drug offense are subject to prosecution
separately under conspiracy theory. A conspiracy statute
considerably broadens the pool of prospective criminal defendants
as concerns a criminal enterprise. Typically conspiracy charges
involve, from a defense perspective, considerable pretrial motion
work, pretrial hearings and ultimately a lengthy trial. In most
instances where individuals are charged in a conspiracy the Public
Defender Agency w ill only represent one alleged co-conspirator.
Because of conflict of interest other individuals charged w ill be
referred to the Office of Public Advocacy. Based on testimony
before certain legislative committees it is anticipated that law
enforcement and the prosecution w ill make significant use of a new
conspiracy law. W hile there have been no figures provided from the
Department of Law regarding conspiracy case projections this agency
anticipates some impact on its caseload and a significant impact on
the amount of work an attorney would invest in a conspiracy case.

Section 3 - This section allows the Department of Law to charge
individuals in a ."continuing criminal enterprise” using a lesser
number of offenses than is currently prescribed by current law.
Furthermore the number of individuals involved under the new
proposal is also set at a lower threshold number. The law is
apparently directed toward individuals involved in small drug
distribution schemes. The Department of Law concedes that
"creating this lesser offense when fewer people and transactions
are involved w ill give the state greater fle xibility in small drug
rings." The end result w ill be the making of more cases.

The impact such a change in the law w ill have on the Public
Defender Agency is similar to that described above as relates to
conspiracy. 3oth of these changes in the Ilaw w ill increase the

number of'cases in that a new crime is being added to the books and
a current criminal description is being given wider application.
In order to meet the additional workload the Public Defender Agency

requests one attorney w ith felony level experience and one
paralegal to wundertake representation of clients who would be
charged under these new statutes. As most conspiracy cases w ill
emanate from urban areas the attorney would likely be sited in
Anchorage. Some travel might be involved to handle conspiracy-type
cases in other locations in the state. A contractual budget is
also being requested in that these cases w ill be litigated in

Superior Court.
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Section 4. This section, along with certain parts of Section 3
above, restructures certain of the drug offenses in terms of the
potential penalty. Certain offenses are given a higher sanction.
Fiscal impact is unknown.

Section 5. This section establishes a new crime which can best be
described as "money laundering". It is unknown to what extent the
Department of Law w ill rely wupon this new offense to make cases.
Fiscal impact unknown.

Section 6. This section of the b ill permits prosecution of
individuals for "internal possession of drugs". Depending upon the
policy of the Department of Law this proposal <could have a
tremendous impact on the Public Defender Agency. A significant
percentage of individuals on felony probation are required' to
undergo drug screening through wurinalysis. Sadly, many of them
"come up dirty" (test positively for the presence of controlled
substances in their blood/urine). |If each of these were prosecuted
as new felony crimes caseloads, especially in urban areas, would
significantly rise. Defending these cases would be very expensive
in that hearings would have to be <conducted challenging the
accuracy of the test results, the methodology, the scientific
theory underlying drug screens etc. Trials would not be uncommon
in that many of these individuals would have prior felony
convictions and thus would be facing mandatory prison terms:. When
the stakes get higher more trials are likely.

In summary this b ill w ill undoubtedly have some fiscal impact on
the Public Defender Agency. Depending on the approach taken by the
Department of Law the impact could be dramatic. In that the Public
Defender Agency is already operating above maximum capacity in
terms of its caseload any further increase in its workload must be
accompanied by additional resources.

BUDGET ANALYSIS

100: Attorney 111 (Anchorage) 76.7
Paralegal Il (Anchorage) 52.3
129.0
200: Travel 5.0
300: Contractual (O ffice space
experts, communications) 13.5
400: Supplies 2.0
500: Equipment (one-time) 3.0
152.5

A:legis/LLS20039 30f 5



I&ilion Title .
Attorney J1l1
limr .Stains iil.iV Moulin
i’l-T 12.0

TYI’'E of Exri-NDiruni-: Amotml
Sjljiy 55,969
liciicfit} 21), 733
Premium Pay *
Oll.cr

llilnl Pctjoriiil Services 76,702 76,702
Iacl 5.000
Contractual 10.000 -
Cotmnndilics _ J,000
Enuimncenl.... 1,500
O£

9.aor
idndino sodhck row totai.cosr

IVilcfai Receipts  JNQR2_
i;.i[ Match “  1001'
Generd Fund____ 1004 % . 202

1A Jl;ceit»if [0Q7

Oil* Receipt!_ifjfij
Oilier

RciiucfH For
Neiv Position

HitU Pub1llc Defender Agency

COMI ONEHI =Pnblic Defender Agency

Na of foilllons Unil

fiance /Step
22/A

Election District

rx

location
ita

Justification

Tlicj ijevi crine of conspiracy) changes ;In the law concerning
"continuing criminal enterprise” and internal possession
of drug cases”" will, at Llio very leant create additional
cases in the urban areas of Lhe state, ihe one felony
level attorney and paralegal requested to meet these
increases 1is considered a conservative fiscal response

to this criminal justice reform hill.

AGENCY Department of Adnitnistration



Position Title
i Paralegal Assistant

rime Stilus SL.ilf Months

12.0

TYPE Of* EXPENDITURE
5eal.nr
|lon-Aal|
I Tpipiiini 17v
Oilier
kil PcrS0itd Servirrs
Havel
Owttreclii.il
Cninmmlilirs
Enuinuteiil
Other
D)Ll Coil
___ FUNDING SOURCE FOI? TOMI. COST

36,930
15,320

52.257

ALl flcconls  101)2
G.F. Match |0iq
Gener il pond 1001
1A Receipts 1007
nil* iicccinii mr.i
Other

Keanes! For AGENCY
New Position IH U
COMPONENT

Amount

52,257
3.500 -
1,000
1,500

50,257

58.257

Department of Administration

—.Public Defender Agency

Public Defender Agency

No. of Positions ]] Range 1Step ib«iMi nGu -
location Election District

F.BA 7
Jollification
The new crime of conspiracy, changes in the. law concerning
"continuing criminal enterprise™ and internal possession
of drug cases will, at ine very least create additional

in the urban areas of the state. The on. felony
requested to meet these

cases
.level attorney and paralegal

increases in considered a conservative fiscal response
to Iliis criminal justice reform bill.
Page .of N
>
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:
/ Title: 'An Act relating to murder creating the crime of
conspiracy...
Sponsor: Governor___
Requestor Rules Committee

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93
PERSONAL SERVICES 123.7
TRAVEL
CONTRACTUAL 3011
SUPPLIES 20
EQUIPMENT 110

LAND &STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 5178

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND 517.8
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 517.8

POSITIONS:

FULL-TIME 20
PART-TIME

TEMPORARY

Estimate of current year impact: None.

ANALYSIS: (Attach a separate page if necessary.)
See attached.

Prepared by: Brant McGee. Public Advocacy

Division: Office of Public Advocacy |

Approved by Commissioner: Nancy Bear Usera HF) .

Agency: Administration i
v

FY 94
128.6

3911
21

5218

521.8

521.8

20

ji

Bill Version:

HB 554

(H) Publish Date:

Department Affected:  Administration
BRU: Office of Public Advocacy
Component: Office of Public Advocacy

COMPONENT SERIAL NO.

FY 95
1337

406.7
22
0

542.6

542.6

542.6

20

FY 96
139.0

4230
2.3
0

564.3

564.3

564.3

20

Phone: 274-1684
Date: January 21.1992

Cate:

/11 7A

FY 97
144.6

4399
24

586.9

586.9

586.9

20

Distriition (by prgae):  Leg. A, Legsskatine Soosor, Reguestor, OVB/DBR, Gov. Legis. Ofc., & Inpected Apo/(ies).

Rev 10/07/91
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cqgecu
fra fart

2-24-92

FY 93
1504

4575
25

610.4

6104

610.4

20
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FISCAL NOTE

STATE OF ALASKA BILL NO. 554
L992 LEGISLATIVE SESSION

\NALYSIS: (continued)

his omnibus criminal justice reform bill, requested by the Department of Law, creates several new offenses whose prosecution will have a dramatic fiscal
tipact on the Office of Public Advocacy. '1116 following analysis will deal solely with the fiscal ramifications of the adoption of the individual sections of

is proposed hill.

actions 1 and 2 create a new crime on "conspiracy" under which two or more people involved in a homicide, kidnapping, or felony drug offense would
e prosecutable for this separate crime. Thti ourpose of the W' Is to create another crime under which persons not currently prosecutable can be
rosecuted. Further, and most importantly from tne usual perspective of this agency, these new defendants will be tried together in a single trial. Such
charge will inevitably give rise to conflicts of interests among defendants which mandate the legal representation of each defendant by a single attomey
' agency.

he Office of Public Advocacy (OPA) is responsible for providing representation for those with whom the Alaska Public Defender Agency has a conflict
linterest. The great majority of defendants prosecuted under conspiracy laws will be found by the court to be indigent and qualified for Public Defender
id CPA services. By definition, because the statute is designed to prosecute two or more people, the Office of Public Advocacy will be responsible for
roviding representation to one or more alleged co-conspirators in the great majority of the cases prosecuted under this new section. For example, if the
Jaska Public Defender Agency is appointed to represent defendant number one in a conspiracy case, OPA will be appointed to provide representation,
robably by a staff attorney, to defendant number two, and through contract counsel, to all other codefendants in a particular case.

ection 3 of the proposed hill is also intended to allow for the prosecution of multiple codefendants. This section will make it easier for the Department
f Law to charge individuals engaging in a "continuing criminal enterprise™ by lowering the number of offenses and the number of the individuals involved
omthat now specified in current law. The Department of Law states, ‘Creating this lesser offense when fewer people and transactions are involved will
ve the State greater flexibility in small drug rings." This new lawwill, in addition to the conspiracy law described above, allow prosecutors to make more
iminal charges against more defendants who are alleged to be involved in a particular series of events. In short on the same facts the Department of
awwill be able to charge more people with more crimes.

ost drug rings are "small." Drug dealers typically know only those from whom they purchase the drugs and to whom they sell the drugs. For example,

re street dealer does not know the importer. Because this law only involves the requirement that a defendant engage with two or more people, rather
ran the five individuals specified in current law, the facts from which the Department of Law can prosecute for a “continuing criminal enterprise™ will arise
irmore frequently.

ie same fiscal analysis provided in relation to the new conspiracy law applies with equal force to this new crime. Cases filed under conspiracy statutes
i the federal level and in other states routinely involve substantial attorney time, particularly for the preparation of pretrial motions. Due to the fact that
:a Department of Law investigation activity will probably focus on urban areas, the Office of Public Advocacy is requesting one experienced attomey and
legal secretary in Anchorage to handle representation of clients charged under the bill. Because the staff attomey can represent but one.codefendant

agiven case, the Office of Public Advocacy must contractwith private counsel for the representation of all other codefendants determined to be indigent
/ the court

is anticipated that the complexity of this litigation will dictate high contract costs, which are estimated at 815,000 per defendant. The Department of Law
as not estimated the number of prosecutions it will initiate during FY 93 or subsequent years under either the new conspiracy statute or new continuing
iminal enterprise statute. The projected $375,000 in contract costs is thus based on the assumption that the Office of Public Advocacy will only be
isponsible for 25 codefenoants charged under these statutes for which it cannot provide staff representation during the coming fiscal year.

should be noted that conspiracy prosecutions are far more expensive to defend than to prosecute. The nature of the allegation means that two, and

sually more, defendants-each represented by separate counsel-will be prosecuted by one or two Assistant District Attorneys. For example, in a typical
mspiracy prosecution, the Department of Law and the Public Defender Agency will each be paying for one attomey, while the Office of Public Advocacy
il be responsible for providing counsel to all cf the remaining codefendants.

ie latter portion of Section 3 and Section 4 reclassify certain drug offenses to the next higher category of offenses, thus making the defendants eligible
r higher penalties. While the higher penalties may influence the defendant's decision to insist upon a jury trial, it is not possible to quantify the extent

ieRoa/oaeoe. KP.te



FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

\
)

towhich such a trend would impose additional costs on this agency.

Section 5 creates the new crime of 'money laundering' and makes it a felony to take, give, transport, or conduct a financial transaction involving money
for other property known to be derived from the drug violations. The section is drafted with extraordinarily broad language and could be used to prosecute
the spouses and children of dreg dealers, as well as anyone who provides a service or sells an item to a known drug dealer. Given the broad sweep of
the language of this section, the number of people prosecuted under it will depend upon policy determinations of the Department of Law that have notyet
been announced.

Section 6 of the bill redefines the crime of possession of drugs in an apparent effort to allow prosecution of persons who ingest drugs within their body.
Whether this will result in additional new felony cases in which OPA will be obliged to provide defense services will also depend on policy determinations
by the Department of Law. Itis now quite common for individuals on felony probation to be subjected to petitions to revoke their probation based on the
positive results of a drug test. Typically, the filing of such petitions to revoke probation do not also involve prosecution for possession of drugs. If the
Department of Law chose to prosecute such cases as new crimes, the impact on caseloads could be quite dramatic. However, wilhout knowing the extern
towhich probation violators and others might be subjected to new prosecutions for possession, it is not possible to accurately estimate the fiscal impact
of this provision of OPA.

Sections 7 and 8 could have no conceivable fiscal impact on the operations of the Office of Public Advocacy.

6/L.eg92/02209.KP/3
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Position Title
Attormey IV

Time Status Staff Months
PFT 120

TYPE OF EXPENDITURE
Salary
lleneflts
Premium Pay
Other
Total Personal Services

Travel
Cortractual
Commodities
Equipment
Other

Total Cost

FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
CLP. Match 1003
General Fund 1004
-A Receipts 1007
CIP Receipts w
Other

102209.wp/l

Request For
New Position

L1 920039

No. of Positions Range / Step Barg. Unit
24/A PX
Location Election District
Anchorage-EFIA
AMOUNT Justification
64.0  The Anchorage Office of Public Advacacy presently has four attorney positions devoted to
»e  criminal defense. These attorneys are also handling several major cases outside the Anchorage
area as staff coverage and travel Is more cost effective than contracting major cases to private
attorneys In rural areas. Current caseloads indicate that these four attorneys cannot absorb the
additional eases which would result from this legislation. It Is necessary that an additional
866  attorney be added to the Anchorage staff to cover the resultant increased caseload.
34
10
3.6
94.6
94.6
AGENCY  ADMINISTRATION | Fy 93
BRU  Office of Public Advocacy
COMPONENT  Office of Public Advocacy | Page of 5 1 Nt

| Revised Date:
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Position Title

Legal Secretary |
Time Status Staff Months

PFf 120

TYI'F. OP EXPENDITURE
Salary
Benefits
Premium Pay
Other
Total Personal Services

Travel
Contractual (Office Space)
Commodities
Equipment
Other

Total Cost

FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
G.F. Match 1003
General Fund 1004
I-A Receipts 1007
CIP Receipts 1061
Other

6/1/02209.wp/2

LL924*
No. of Positions Range / Step Barg. Unit
10/A GG
Location Election District
Anchorage-EUA 8
AMOUNT Justification
251 The Anchorage Office of Public Advocacy presently has three legal secretag/iositions providing
100  clerical support, 15 professional positions, six VISTA volunteers, and the VGAL program. The
addition of an attorney with a full caseload necessitates the addition of another secretary. The
cIeHcaI workload generated by an additional attorney cannot be absorbed by the current clerical
staff,
31
2.1
10
14
487
48.2

Request For
New Position

AGENCY  ADMINISTRATION
IIRU  Off.00Ca Public Advocacy
COMPONENT  Office of Public Advocacy

Page
Revised Date:

FY 93
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RSCALNOTE No. 3
Bill Version: 554

(H) Publish Date: 2-24-92

STATE OF ALASKA
1992 LEGtSLATTVE SESSION

Ravision Data: DapartmantAffactad: Department of Corrections
TMa: "An Act-_relai.inQ .tg murder. JOSL  BRU: Statewide Programs

napping, and controfled substances.l  component: Various

Sponsor:

Raquastor: Governor COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolan)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 525.6 525.6 1.180.4 1,180.4 1.180.4
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATMG 525.6 525.6 1.018.4 1.180.4 1.180.4 1,180.4

CAPITAL

REVENUE
FUND SOURCE:

FUNOMG: (Thousands of Dolan)

GENERAL FUND 525.6 525.6 1.018.4 1.180.4 1.180.4 1.180.4

FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 525.6 525.6 1.018.4 1.180.4 1.180.4 1.180.4
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 n 0 n 0

TEMPORARY — 0 0 0
Estimate of currant yfpr impact: 0

ANALYSIS: (Attach a ssparate paga If nacassary.)
' Please see the attached Analysis.

praparad By: ~ Diane SchenRer, Legislative Liaison Phona: 465-3376
Division: Commissioner's Office Data: 02/20/92
Approved by Commission..: Lond Haroes, C om m SSion et fC -
Agancy:  Department o* Corrections pata:  02/20/92

3brftMrdon {by prcpcrar): L*g. Fin., LogWatSra Sponsor, Roguactor. OMB/DBR, Ocv. L*ax. Ofc., 4 Impacted AjancyiU*-.
v 10/7/si A v5"02”~, (0 Corrections



CONTINUATION OF FISCAL ANALYSIS

BILL: Lawlog 92-0039 "An Act relating to murder, kidnapping,
controlled substances and im itation controlled substances offenses;
creating the crime of conspiracy and the crime of money laundering;
amending a provision relating to general principles of criminal
liability ."

Sections 1 and 2: These sections make it a crime to conspire to
commit murder, Kkidnapping, or a felony drug offense. Because
conspiracies to commit murder or kidnapping are rare, the major
impact of the <conspiracy Ilaw would probably result from drug

offenses. The Department of Law predicts that the conspiracy law
w ill facilitate more effective prosecution of cases involving
multiple defendants and may encourage defendants to cooperate with
the state to get reduced charges. The result w ill probably be more

offenders sentenced for drug charges, but not necessarily sentenced
for longer periods of time. On December 31, 1991, a "snapshot"”
prisoner profile indicated there were 158 offenders incarcerated on

felony drug offenses. If the conspiracy law results in a ten
percent increase, approximately 16 additional offenders would be
expected. The majority of drug offenders are incarcerated for
Misconduct Involving a Controlled Substance in the Third Degree, a
Class B felony. The mean sentence for such a charge is estimated
to be 20.1 months. With a deduction of one third of the sentence
for statutory good time, the actual time served would be slightly
over one year. Sixteen offenders serving one additional year
would result in 5,840 additional bed-days. If the offenders were

housed in community residential center beds, at an average daily
cost of $45.00 per day, the additional contract cost per year would
be $262,800.00.

Section 3: This section makes it a Class A felony to engage in a
continuing criminal enterprise involving three or more drug
offenses committed with two or more other people. This section
also elevates certain offenses involving cocaine from a Class B to
a Class A felony. The Department of Law estimates that
approximately 30 to 40 cases per year would be prosecuted which
would be subject to the new penalties. The following analysis is

based on a conservative estimate of 30 such cases per year. Based
on information- from the Department of Law and the Alaska Judicial
Council, it"is estimated that the average sentence for these types
of offensefcwould increase from about three years to five years.
Allowing for“statutory good time deductions of one third of the
sentence, the actual incarceration time would go from 24 months to

40 months, an increase of 16 months of incarceration per case. The
effects of the xxl on the prison population, therefor, would not
be felt for twc ars. The effects would then be as follows:

FY 95: 30 offenders who would have been released under current law
would remain incarcerated, based on a five year sentence received
in FY 93. (30 X 365 = 10,950 pr.ison-days)

page 2 of 4



CONTINUATION OF FISCAL ANALYSIS: LAV/LOG 92-0039

FY 96: 30 offenders who would have been released under current law
remain incarcerated, based on a five year sentence received in FY
94. This is in addition to 30 offenders (convicted in FY 93)
finishing the remaining 4 months of their sentence (30 X 365 =
10,950; plus 30 X 120 = 3600. Total additional prison-days =
14,550)

Tha FY 96 figure would be repeated in FY 97 and FY 98, assuming the
same rate of convictions resulting in five year, rather than three
year sentences.

It is assumed that during the last 16 months of these sentences
that the offenders would be eligible for placement on furlough to
a community residential center and/or residential drug treatment
program. The average statewide cost for such beds is approximately
$45.00 per day. Therefor, 10,950 additional bed-days in FY 95
would cost $492,750.00. Each succeeding year would be $654,7 '7.00
per year in additional contract beds.

Section 4: This section elevates certain crimes involving large
quantities of marijuana from a Class C to a Class B felony. In a
"snapshot" inmate profile on December 31, 1991, there were 34
inmates incarcerated for MICS 1V, a Class C felony. MICS IV
includes possession of an ounce or more of marijuana, as well as a
long list of other drug offenses. It is assumed that marijuana
offenses make up a small percentage of the 34 MICS IV population,
based on the extensive list of offenses included in this category.
According to the Alaska Judicial Council, the mean sentence length
for MICS IV is estimated to be about 12 months. If ten per cent

(10 %) of the MICS IV offenses involved large amounts of marijuana,
and would therefor be elevated to a Class B felony, that would be

about 3 or 4 cases per year. Because the amount of marijuana
addressed is quite large, it is assumed that such offenders would
be at the high end of the sentencing range for Class C felonies
under current law. Combined with the small number of anticipated
cases, this would result in minimal fiscal impact for the

Department. --

Section 5: -~fhis Section creates the crime of money laundering and

makes it a Class C felony. Because this section creates a new
crime, it is difficult to estimate the number of cases which w ill
result in prison/probation sentences. Based on an assessment from

the Department of Law, this type of offense is expected to occur
infrequently and therefor impact the Department of Corrections

minimally.

page 3 of 4
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Section 6: This Section defines "cocaine base" to include crack.
It also reverses the recent Thronsen decision which held that a
person cannot be prosecuted for "possession by consumption.l In
Thronsen. the police had a search warrent for a house which
authorized them to look for drugs/paraphernalia. The defendant was
present and appeared to have ingested drugs, so his blood and urine

were tested and confirmed the presence of cocaine. He was charged
with possession of paraphernalia as well as possession of cocaine
in his blood system. The jury found him not guilty on the syringe
charge and the possession by consumption charge was overturned by
the courts. The circumstances of this case suggest that charges of
"possession by consumption”™ w ill stengthen the State's ability to
win convictions in drug cases. If this increases the number of
felony drug offenders by ten percent, approximately 16 offenders
per year w ill be incarcerated for an average of 12 additional
months. If the Department contracted for additional community

residential center beds to accomodate this increase, the cost would
be 16 offenders X 365 days X $45.00 = $262,800.00.

Sections 7 and 8: These sections eliminate certain defenses to
offenses involving controlled substances and are not expected to
impact the Department fiscally.

The above-mentioned estimates are based on contract community beds
since it cannot be accurately predicted when the increases in
incarceration days w ill actually result in adding new prison beds
to the current correctional system, based on this b ill alone.
Therefor, using the daily cost of a prison bed for each additional
bed-day would not accurately reflect budget increases, since the
cost of each existing bed is already reflected in the Department's
budget. However, any increase in the number or lengths of prison
or probation sentences w ill accelerate the need for additional
prison construction, additional correctional staff and additional
probation officers. The probation population is currently growing
at a rate of about 4% per year. The prison population is currently
remaining fairly stable.
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CONTINUATION of FISCAL NOTE ANALYSIS

For BilllResolution No.

This b ill amends several criminal statutes dealing with
murder, kidnapping and drug offenses, and with new crimes relating
to conspiracy and money laundering. A section by section analysis

follows below.

Section 1 and Section 2. These sections amend AS 11.31, adding a
new section making it a crime to conspire with one or more other
persons to commit murder, kidnapping or a felony drug offense.
These amendments permit the state to stop conspirators short of
committing the more serious offense, while permitting the state to
prosecute the offenders on conspiracy charges. In major drug
prosecutions, the state would be permitted to join several drug
dealing offenses with the consipiracy offense, thereby laying out
major drug trafficking schemes in a single trial. This ability to
consolidate drug charges would reduce the number of trials that are
now sometimes required.

For instance, the major effect of a conspiracy law is to
permit the introduction of additional evidence in a trial. Thus
the jury is permitted to hear, for example, more evidence about the
overall drug operation, rather than being limited to evidence about

specific drug sales on specific dates. The jury does not therefore
view those sales in isolation, but is allowed to see the "big
picture”, and the state's case is made stronger. We believe that
defendants charged under the conspiracy law w ill cooperate with the
state to try to get a reduced charge, and therefore fewer trials
w ill occur. Another potential cost-savings is that multiple
defendants charged with conspiracy w ill be able to be tried in a
joint trial, rather than separate trials as is usually the practice
now.

To the extent that the crime of conspiracy w ill be added

as another charge, along with the target offense (for example,
charging someone with both murder and conspiracy to commit murder),

the fiscal impact is not likedy to be great. Similarly, if the
crime of conspiracy is charged in cases where current law would
allow charging as an accomplice (AS 11.16.110), there w ill not be
much additional cost. The department believes that even in cases
that cannot be charged under current law, there w ill not be a
significant increase in the number of cases due to the conspiracy
law because they w ill be offset by the efficiencies discussed
above. Therefore, these amendments should not have a fiscal
impact.

Section 3. This section makes it a class A felcny to engage in a
continuing criminal enterprise involving three or more drug
offenses committed with two or more other people. E xisting law
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For BilllResolution No.

makes it an unclassified felony offense to engage in this type of
conspiracy when it involves five or more drug offenses committed
with five or more additional people. Creating this lesser offense
when fewer people and transactions are involved w ill permit
prosecution of small drug rings.

Section 3 also elevates the manufacture or delivery of

cocaine, or the possession of cocaine with the intent to
manufacture or deliver, from a class B to a class A felony offense
when the quantity involved exceeds 500 grams. It also makes it a
class A felony to manufacture or deliver, or possess with the
intent to manufacture or deliver, five grams or more of a substance
containing "crack." The conspiracy provisions in this section
w ill, again, permit us to consolidate charges against small drug
rings, and for that reason should not result in a fiscal impact for
the department. The other provisions elevating the penalty for

manufacturing and dealing of cocaine exceeding 500 grams, and
making it a class A felony to manufacture or deliver five grams or
more of a substance containing "crack" deal with sentencing and
should also not have a fiscal impact.

Section 4. This section elevates the delivery of marijuana or the
possession of marijuana with the intent to deliver from a class C
to a class B felony offense when the quantity involved exceeds 10
kilograms. This is a sentencing provision and should not cause a
fiscal impact for the department.

Section 5. This section creates a money laundering crime, making
it a class C felony to take money known to be derived from drug
violations. This amendment is intended to bolt the door before it
is opened. There w ill not be a fiscal impact.

Section 6. This section defines "cocaine base,” used in Section 3,
as including "crack." It also defines "possession" for drug

offenses so that a person who has ingested drugs is subject to
prosecution to the same extent as those who are found with drugs in

their clothes' pockets or at their house. This w ill have the
effect of reversing a Court of Appeals decision, which held that a
person cannot be prosecuted for "possession by consumption.” This
change returns the law to its interpretation prior to the Court of
Appeals decision and, consequently, there w ill not be a fiscal
impact.

Section 7. This section strengthens the state's existing
"Im itation Controlled Substance Act" by providing that it is not a
defense to possessing or distributing illegal imitation drugs that
the person believes the imitations are the real thing. This
amendment, which prevents a person who has one type of illegal
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substance from being immune from prosecution because he or she
thought it was a different illegal substance, w ill not have a
fiscal impact.

Section 8. This section makes a technical amendment to the
criminal statutes to ensure that a person prosecuted for
distributing or possessing less than a certain weight of a
controlled substance cannot escape conviction by proving that the
weight was more than that alleged. This technical amendment w ill
not have a fiscal impact.
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