


S T A T E  O F  A L A S K A
1 9 9 1  L E G I S L A T I V E  S E S S IO N

F I S C A L  N O T E
B i n  N o .  H B  2 4

Rev is ion  D a te :____________________________________
T itle: An Act re la tin g  to HIV te s t in g  for

Sponsor:
R equesto r:

ce rta in  se x u a l o ffen de rs
Sharp , G ruenberg
Sharp

D epartm en t A ffectP 1:
BRU: _________
Com ponents:

A la sk a  C ourt S ystem  
T ria l C ou rts

COM PONENT SER IA L  NC, 000 | 000 000 I 768

EXPEND ITURES/REVENUES: (T housands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY  96 FY 97

PERSONAL SERV IC ES
TRAVEL
CONTRACTUAL
SUPPL IES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (T housands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estim ate of cu rren t yea r impact: None

ANALYSIS: (Attach a  sep a ra te  page if n e ce ssa ry )  

No fisca l im pact.

/ /  " ■" •Prepared by: C . S . C h ris ten sen  III, S ta ff C oun se l ' • ' ..-Phone: 264-8228
Division: A la ska  Court System  Date: 02/06/91

Approved by: Arthur H. Snow den , II, A dm in istra tive  D irecto r —
Agency: A la ska  Court S ystem  Date: ^  / 02/06/91
Distribution (by p re p a re r ) : Leg is la tive  F in a n c e , Leg is la tive  S p o n s o r , R e q u e s to r , O M B , & Im pac ted  A gen cy (ie s ).
R e v  1 0 /9 0  P a g e  1 o f 1

P K  -  C o o o - v



F IS C A L  N O T E

S T A T E  O F  A L A S K A  1 B IL L  N O . H .B . 24
1991 L E G IS L A T IV E  S E S S IO N

Revision Date:  1 _  Department Affected: C o r r e c t io n s _________
Title: "An A c t r e l a t i n g  t o  H IV  t e s t i n g  . o r  BRU: _________________________________________

c e r t a i n  s e x u a l  o f f e n d e r s . . . . e f f e c t i v e  d a t ^Jompongpf
Sponsor: R ep . S h a rp __________________________   _ _ _ _ _ _ _ _ _
Requestor:   COMPONENT SER IAL  NO. | 1 |

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL _ -o- -0- -0- -0- .. -«T , . -0-

REVENUE -o- " -0- ... -o- -0- -0- -0-

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estim ate of current year impact:.

Approved by Comm issioner: --<7
Agency:  D ep a r tm e n t o f  C o r r e c t io r i s

S V.
Date: 02-12-91

Distribution (by p rep a re r): Leg is la tive F inance , Leg is la tive S p on so r , R eques to r, OM B, & Im pacted A gen cy (ie s ).
R ev  1 0 /9 0  P a g e  _1___o f ___1_

-  -©• — C O r  re .c -V \ .0 *< ^



F ISC A L  'NOTE

1991
STATE OF ALASKA
LEG ISLA T IVE  SE SS IO N

Revis ion  Date: ___________________________
T i t l e :  An Act r e la t i n g  to  HIV te s t in g
f o r  c e r ta in  sexual o f f e n d e r s :  . . . _____
Sponsor: Reps. Sharp & Gruenberg
Requestor: H. HESS_____________________

EXPENDITURES/REVENUES:

B IL L  NO. HB 24

Department A f fe c te d :  Pub lic  Sa fe ty
BRU: A laska S ta te  Troopers_________
Component: Detachments

------------------------  COMPONENT SERIAL NO.
(Thousands o f  D o l l a r s )  ( I n f l a t i o n  not Inc luded )

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND i  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -  0 - -  0 - -  0 - -  0 - -  0 - -  0 -

CAPITAL -  0 - -  0 - W 0 - -  0 - -  0 - -  0 -

REVENUE -  0 - -  0 - -  0 - -  0 - -  0 - -  0 -
FUNDING: (Thousands o f  D o l l a r s )
GENERAL FUND
FEDERAL FUNDS
OTHER/PROG RCPT
TOTAL -  0 - -  0 - -  0 - .. 0 - -  0 - -  0 -

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate o f  cu rren t y e a r  impact None.
ANALYSIS: (Attach a sepa ra te  page 1 f  necessary )

No f i s c a l  Impact 1s a n t ic ip a te d .

Prepared by: Gavle A. H o re tsk l__________________________  Phone: 465 -4322_______________
D iv is io n :  Comm lss loner1 s ^ O f f l c e ___________________ Date : 2 /14 /91_______________
Approved by Commissioner:  Richard L. Burton
Agency: Department o f  P u b l ic  S a fe ty  - - - - - - -  p a te : 2/14/91

D i s t r i b u t i o n  (by p re p a re r ) : L e g i s l a t i v e  Finance, L e g i s la t i v e  Sponsor, Reques to r , 0MB, I  Impacted Agenc y ( ie s ) .

Rev 1 0 / 9 0  CDVSA -  8 7  P a g e  1 o f  1



f*. TELECOPY COVER SHEET
Fairbanks Legislative Information Office

Office • (907| 4 5 2 - 4 4 4 8 ^ ^  Fan • (»07) 456-3348

MAR 12 '9 1  0 8 --4 2 :L lO  -  FA IRBA N KS P . 1/2

TO: FAX:________________ PHONE: 9 b * ’ - S 9 S 9
FRO M :______________________________  PHONE:_______________________

IN STR U C TIO N S: U )a j^ .  1 fk 6 L ,* « 4  j U O  H  tiZ S S  T < L .

V REC EIVED : Date s J j 'i / f J  Time_,

SENT: Date Time

DISPO SA L OF ORIGINAL: Discard_____  Hold for Pickup
NUM BER OF PAGES: <2- ____________  (Not counting cover sheet)

s e n t  s y :___ _____________________



i/2 '9 1  0 9 : 4 0 - L IO  -  FA IRB filS /S
7 * w.*

t P .  2 /2

My name i s  L i n d a  L i n s o n .  I  am a  b o a r d  member and  t h e  m o s t  r e c e n t  
p a s t - p r a s i d e n t  o f  t h e  F a i r b a n k s  NOWrand c o n s i d e r  m y s e l f  a s t r o n g  
f e m i n i s t .  I  h a v e  w o rk e d  f o r  m o s t  o f  my a d u l t  l i f e  i n  v a r i o u s  human 
s e r v i c e s ,  i n c l u d i n g  d o m e s t i c  v i o l e n c e  and  s e x u a l  a s s a u l t  and  
c h i l d r e n ' s  m e n t a l  h e a l t h  s e r v i c e s .  Among my c o - w o r k e r s , ,  c l i e n t s  
and  f r i e n d s  a r e  many p e o p l e  who h a v e  b e en , s e x u a l l y  a s s a u l t e d  -  
c h i l d r e n  who h a v e  b e e n  m o le s t e d - ,  a d u l t s  who. h a v e - b e e n  r a p e d ,  e t c .
I  am v e r y ,  v e r y  c o n c e r n e d  a b o u t  t h e  s p r e a d  o f .A ID S ,  i n  g e n e r a l  and  
a p p r e c i a t e  . th e  a d d i t i o n a l  t r a u m a  t h i s -  r i s k  c o u l d  im p o s e  on . a  
v i c t i m  o f  s e x u a l  a s s a u l t .  I  a l s o  h a v e  many f r i e n d s  and  c p . rw c r k e r s  
who a r e  h e a l t h  c a r e  and  c o r r e c t i o n s  w o r k e r s .
I ’ am" a l s o  o n e ' o f  t h e  p e o p l e  who" r e c e i v e d ' t r a i n i n g  b y  o u r  l o c a l  Red 
C r o s s  to . be  .a. s p e a k e r , f o r  t h e  A m e r ic a n  Red  C r o s s  A ID S  S p e a k e r s '  
B u r e a u /  I  f e e l  I  m u s t  b r i n g  t o  b e a r  a l l  o f -m y  t r a i n i n g - a n d  
e x p e r i e n c e  i n  s e x u a l  a s s a u l t  and  A IDS  p r e v e n t i o n  an d  t e l l  y o u  t h a t  
H ou se  B i l l  2 4  w i l l  n o t  he lp .- a - s in g le ^ .o n e , .  o f  my f r i e n d s ,  w h o -h a v e  
b e e n  m o l e s t e d  o r  r a p a d , . w i l l , - h o t ^  h e l p ,  p r e v e n t  t h e  s p r e a d -  o f ,  A IDS  
t o  a s i n g l e  o n e  o f  my f r i e n d s ’ who a r e * h e a l t h  c a r e  a n d  c o r r e c t i o n s  
w o r k e r s  and  a c t u a l l y  c a n n o t  h e l p  p r e v e n t - t h e  $ p r e a d .  o f  t h e  .A ID S  
v i r u s '  a t . ‘ a l i ' ' .~~ -;' ; . ~ V I / '' •
Any v i c t im  o f  s e x u a l  a s S a u l t ' l s  ' i i r t h ' e "  s'aiie“ 'p 6 1 i t io h ~ 'a 5 ’ an y  o t h e r  
p e r s o n  who h a s , v o l u n t a r i l y ;  o r . i n v o l u n t a r i l y , .engaged  - I n  b e h a v i o r s  
t h a t  p u t  them  a t  h ig h  r i s k .  f o r .  c o n t r a c t i n g .  HIV..r.c T h ey  m u s t  g e t  
t e s t e d  f o r '  H IV . i f  t h e y  w an t  t o  know i f  t h e y  h a v e  .b e e n . i n f e c t e d  
w i t h  t h i s  v i r u s .  T h e r e  i s *  s im p l y  n o . way t o  ju d g e  t h e  r i s k  t h a t  a 
v i c t i m ' i s  e xp o ised  t o  by  know ing-, t h e -  H IV  s t a t u s - o f - t h e  o f f e n d e r .  I  
know f r o m  my t r a i n i n g  t h a t  some p e o p l e . h a v e  b e en  i n f e c t e d  f r o m  a 
o n e - t im e  s e x u a l  c o n t a c t  w i t h : someoneA.who i s  H IV f . .  . . T h e r e  a r e - i j s l s o  
p e o p l e  who h a v e  b e e n  s e x u a l l y  a c t i v e  f o r  y e a r s  w i t h ' - a n  i n f e c t e d  
p a r t n e r  and  h a v e  n o t  c o n t r a c t e d  t h e  d i s e a s e .  T h i s  v i r u s  i s  t h a t
u n p r e d i c t a b l e .  • ;
I  v e r y  much w an t  t o  s e e  p r o t o c o l s - d e v e l o p e d  by a l l - c o u n s e l i n g ,  
p r o g r a m s  t o  i n f o r m  a l l  a d u l t s  who a r e  s e x u a l l y  a s s a u l t e d  a n d  
p a r e n t s  o f  c h i l d r e n  who a r e  a s s a u l t e d  o f  t h e  o n l y  e f f e c t i v e  way t o  
f i n d  o u t  i f  t h e y \ h a v e  t h e  H IV  v i r u s  -  t h e y  m u s t . b ^ t e s t e d .  . - :
I  r e a l i z e  t h e  p r o c e s s  t h i s  b i l l  o u t l i n e s  f o r - g e t t i n g . a n .  o f f e n d e r  
t e s t e d  i s  o p t i o n a l  and  v o l u n t a r y  on t h e  p a r t  o f  t h e  v i c t i m , ' b u t  
why h a v e  t h e s e  a l r e a d y  t r a u m a t i z e d  p e o p l e  go  t h r o u g h -  a h e a r i n g  
p r o c e s s  w h i c h ,  no  m a t t e r  how s im p l e ,  w o u ld  b e  an  a d d i t i o n a l  s t r e s s  
on  them  and  w o u ld  b e  c o m p l e t e l y  u s e l e s s  i n  d e t e rm i n i n g  i f  t h e  
v i c t im  h a s  t h e  AI.DS v i r u s ?  I  am a l s o  a f r a i d  t h e  v e r y  e x i s t e n c e  o f  
t h i s  k i n d  o f  l e g i s l a t i o n ,  t h i s  k i n d  o f  h e a r i n g  p r o c e s s ,  may 
f a l s e l y  r e a s s u r e  a  v i c t i m  t h a t  h e  o r  s h e  d o e s  n o t  n e e d  t o  b e  
t e s t e d ,  w h ic h  c o u ld  p r e v e n t  an i n f e c t e d  p e r s o n  f r o m  r e c e i v i n g  t h e  
e a r l y  t r e a t m e n t  t h a t  some H IV+ p e o p l e  c h o o s e .  M e d i c a l  and

S u m m a r y  o f  t e s t i m o n y  g i v e n ' ' H a r c f T  6 ,  1 9 9 1  t o  H o u s e  H E S S  c o m m i t t e d
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c o r r e c t i o n s  p e r s o n n e l  s h o u l d  a l s o  f o l l o w  t h e i r  p r o t o c o l s  f o r  
d e a l i n g  w i t h  a l l  p a t i e n t s  and  o f f e n d e r s .  T h ey  m u s t  b e  e d u c a t e d  a s  
t o  w h a t  h ig h  r i s k  b e h a v i o r s  a r e  and  f o l l o w  t h e  u n i v e r s a l  
^ • iw ^aau t ion s  f o r  p r e v e n t i n g  i n f e c t i o n .
M r . S h a r p  h a s  c i t e d  t u b e r c u l o s i s  <TB) t e s t i n g  a s  cn e x am p le  o f  
t e s t i n g  f o r  a c om m un ic a b le  d i s e a s e ;  t h a t  we a l r e a d y  r e q u i r e  o f  some 
p o p u l a t i o n s .  The e t h i c a l  and  l e g a l  b a s i s  f o r  im p o s in g  s u ch  
t e s t i n g  i s  and  a lw a y s  h a s  b e e n  t h e  e x i s t e n c e  o f  an  o v e rw h e lm in g  
p u b l i c  h e a l t h  c o n c e r n .  T h i s  c o n c e r n  i s  i n  t u r n  b a s e d  on s e v e r a l  

• f a c t *  : - - * • « • • • • -  - . . . .
1 .  I B  c a n  b e  s p r e a d  by c a s u a l  c o n t a c t  w i t h  an  i n f e c t e d  p e r s o n
2 .  T h o s e  who a r e  f o u n d ;  t o  h a v e  t u b e r c u l o s i s  c a n  be t r e a t e d  and  
r e c o v e r  f r o m  TB , and

" 3 .  The s p r e a d  o f  :TB c an  b e  p r e v e n t e d '  f r o m  s p r e a d i n g  t h r o u g h  an 
•'- i n s t i t u t i o n  i f  i n f e c t e d  p e o p l e  a r e  i d e n t i f i e d .  • • ;  •
•' N o n e - q f  t h e s e  t h i n g s  a r e  t r u e  o f  t h e -H IV  v i r u s  o r  A ID S  and  - 

t h e r e f o r e  t h e r e  i s  no o v e rw h e lm in g  p u b l i c  h e a l t h  i n t e r e s t  i n  
p r o v i d i n g  a m echan ism  t o  g e t  a n y o n e  t e s t e d  a g a i n s t  t h e i r  w i l l .

. , : i  : ; - .■ —  ••• ■- • •••• ...•
. . , . . . . . . .- T  u n d e r s t a n d  t h a t  t h e r e ' a r e  la w s -  s im i l a i r  t o  t h i s ' b i l l  o n ' t h e ' b o o k s  

i n  o t h e r  s t a t e s .  I  a s s u r e  y o u  t h a t  t h o B e  la w s .  a t e . n o t  h e l p i n g  
a n y o n e  i n  t h o s e  s t a t e s  o i t h e r .  We i n  A l a s k a  a r e  p r o u d  o f  o u r

- i n d e p e n d e n c e  f o rm  t h e  ma-.xs e r - a * i n « « c ; t h a t  i o m o t im u =  h ap p an a  
o u t s i d e ;  - P l e a s e  d o n ' t  be  n a i v e  a b o u t  - t h i s  s u b j e c t . • E d u c a t e  
• y o u r s e l v e s  a b o u t  t h e  e f f e c t i v e  w ays  t o  p r e v e n t  A IDS  i n  A l a s k a .  I

- •• ■think o u r - g o a l s  a r e - t h e  same and  I  a p p r e c i a t e  y o u r  c p n c e r n ,  b u t  HB
2 4  w i l l  u n f o r t u n a t e l y  n o t  h e l p  a n y o n e .
T h ank  y o u  f o r  t a k i n g  t h e  t im e  t o  r e a d  my c om m en ts . P l e a s e  f e e l  
f r e e  t o  c a l l  me o r  w r i t e  w i t h  any  q u e s t i o n s  a t  a l l .  I  c a n  f i n d  
a n s w e r s  o r  make s u r e  y ou  f i n d  them  e v e n  i f  I  d o n ' t  know m y s e l f .
L i n d a  L i n s o n  
8 7 1  G o ld m in e  T r a i l  

• F a i r b a n k s ,  AK 997 J .2  
• 4 3 7 - 3 3 0 8  h - “  :' 
4 3 G - 1 0 7 0  w
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T E S T IM O N Y  TO TH E  H O U SE
H E A L T H , E D U C A T IO N  AND S O C IA L  S E R V IC E  C O M M IT T E E

D a t e :  M a rch  6 ,  1 9 9 1
G iv e n  b y :  S u san  S t e p h e n s o n
R e p r e s e n t i n g :  SHANTI o f  J u n e a u
SHANTI o f  J u n e a u  i s  an o r g a n i z a t i o n  c o m m it t e d  t o  p r o v i d i n g  
a c c u r a t e ,  u p - t o - d a t e  A IDS e d u c a t i o n  i n  J u n e a u  and o t h e r  
S o u t h e a s t  c o m m u n i t i e s ,  and t o  p r o v i d i n g  s u p p o r t  t o  p e r s o n s  
whose  l i v e s  h a v e  b een  im p a c te d  by  A ID S .
We depend  upon  c u r r e n t  m e d i c a l  i n f o r m a t i o n  f r o m  t h e  C e n t e r s  
f o r  D i s e a s e  C o n t r o l  and f r o m  t h e  S t a t e  o f  A la s k a  D e p a r tm e n t  
o f  H e a l t h  ai i  S o c i a l  S e r v i c e s ,  e s p e c i a l l y  t h e  S e c t i o n  o f  
E p i d e m i o l o g y .  We s t r i v e  t o  m ee t o u r  c l i e n t s  e m o t i o n a l  and
p r a c t i c a l  n e e d s  w i t h  t h e  h i g h e s t  d e g r e e  o f  c o n f i d e n t i a l i t y .
Our g o a l  i s  t o  l e s s e n  p e o p l e s '  f e a r s  a b o u t  A IDS  and  t o  
l e s s e n  t h e  f e a r s  o f  p e o p l e  who h a v e  c o n t r a c t e d  t h e  A IDS 
v i r u s .
We and o u r  c o l l e a g u e s  o p p o s e  HB24 f o r  £ v a r i e t y  o f  r e a s o n s .
The b i l l  h a s  an a i r  o f  p a n i c  w h ich  we f e e l  i s  d e t r i m e n t a l  t o  
t h e  v e r y  p e r s o n s  i t  i n t e n d s  t o  d e f e n d .  I t  p r o p o s e s  f o r c e d  
t e s t i n g  o f  a c o n v i c t e d  p e r s o n ;  an a c t ,  w h ic h  i f  n e g o t i a t e d  
p r o f e s s i o n a l l y ,  c o u ld  r e a p  f a r  g r e a t e r  and  e a r l i e r  b e n e f i t s  
f o r  n o t  o n l y  t h e  v i c t i m ,  b u t  i n d e e d ,  a l l  c o n t a c t s  made by  
t h e  p e r s o n  c h a r g e d .  We f e e l  t h a t  t h i s  b i l l ,  w h ic h  v i o l a t e s  
an i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y ,  w i l l  n o t  b e n e f i t  t h e  
v i c t im  and w i l l  n o t  d e t e r  t h e  s p r e a d  o f  t h e  H IV  v i r u s .
T e s t i n g  i n d i c a t e s  t h e  p r e s e n c e  o f  a n t i b o d i e s  i n  t h e  b l o o d .  
I t  t a k e s  a w indow  p e r i o d  o f  s i x  w eek s  t o  s i x  m on th s  t o  
d e v e lo p  t h e  a n t i b o d i e s .  C o n v i c t i o n  o f  an a c c u s e d  p e r s o n  
w i l l ,  i n  a l l  p r o b a b i l i t y ,  t a k e  s e v e r a l  m on th s  a s  w e l l .  The 
a p p r o p r i a t e  r e s p o n s e  i s  t o  a s s u m e ,  a s  h e a l t h  c a r e  
p r o f e s s i o n a l s  now d o ,  t h a t  t h e  e x p o s u r e  was made t o  t h e  H IV  
v i r u s ,  and t o  t a k e  p r e c a u t i o n a r y  m e a s u r e s .
I t  i s ,  o f  c o u r s e ,  p o s s i b l e  t h a t  a r a p i s t  c a n  c o n t r a c t  t h e  
H IV v i r u s  f r o m  h i s  v i c t i m .  W i t h o u t  a b a s e l i n e  t e s t  on e  i s  
n o t  a b l e  t o  c o n f i r m  who may h a v e  g i v e n  t h e  v i r u s  t o  whom.
The l e g a l i t i e s  o f  t h e  m a n d a to r y  t e s t i n g  c o u ld  l e a d  t h e  
v i c t i m  t o  l i t i g a t i o n  e x p o s i n g  h e r  a t t a c k ,  h e r  p o t e n t i a l  
s t a t u s  o f  H IV + , h e r  own b e h a v i o r ,  t o  m a n d a t o r y  t e s t i n g  
o f  t h e  v i c t i m  and s o  f o r t h ,  ad i n f i n i t u m .  T h e s e  p o t e n t i a l s  
l e a d  n o t  t o  p r o t e c t i n g  t h e  v i c t i m ,  b u t  t o  f u r t h e r  t r a u m a .
B e c a u s e  o f  t h e  w indow  p e r i o d ,  a m a n d a t o r y  t e s t  o f  t h e  
p e r p e t r a t o r  c o u ld  r e a d  n e g a t i v e .  T h i s  w o u ld  g i v e  t h e  v i c t im  
a f a l s e  s e n s e  o f  a s s u r a n c e .
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A t e s t  o f  t h e  p e r p e t r a t o r  p r o v i d e s  i n f o r m a t i o n  a b o u t  t h e  
p e r p e t r a t o r .  I t  p r o v i d e s  no i n f o r m a t i o n  a b o u t  t h e  v i c t i m .  

✓j^The b i l l  m e n t io n s  t h e  e x c h a n g e  o f  s a l i v a .  I t  w ou ld  r e q u i r e  
a p p r o x im a t e l y  two q u a r t s  o f  s a l i v a  t o  p l a c e  a p e r s o n  a t  
r i s k .
The b i l l  s p e c i f i e s  a l e n g t h y  p r o c e s s  o f  n o t i f i c a t i o n  —  " t h e  
o f f i c e r  i n  c h a rg e  o f  t h e  f a c i l i t y  s h a l l  n o t i f y  a l l  
e m p lo y e e s ,  m e d i c a l  p e r s o n n e l ,  c o n t r a c t  p e r s o n n e l ,  and
v o l u n t e e r s  p r o v i d i n g  s e r v i c e s  a t  t h e  f a c i l i t y  who h a v e  o r  
may h a v e  d i r e c t  c o n t a c t  w i t h  , t h e  in m a t e  o r  m in o r  i n  
q u e s t i o n . "  At p r e s e n t  t h e r e  a r e  s t a t e  a g e n c i e s  w o r k i n g  
a g a i n s t  s u c h  p u b l i c  n o t i f i c a t i o n  i n  w o r k p l a c e s ,  c u l l i n g  t h a t  
p r a c t i c e  d i s c r i m i n a t o r y .  I t  p r o m o t e s  a m i s u n d e r s t a n d i n g  o f  
t h e  t r a n s m i s s i o n  o f  t h e  d i s e a s e  a s  d o e s  t h e  u se  o f  t h e  word  
" s a l i v a "  i n  t h i s  b i l l .
T h i s  b i l l  p r o p o s e s  an  i n v a s i v e  m e d i c a l  t e c h n i q u e  on a 
p o t e n t i a l l y  u n w i l l i n g  human b e i n g .
F a r  b e t t e r  t o  p r o v i d e  c o u n s e l i n g  f o r  t h e  p e r p e t r a t o r  a t  t h e  
t im e  o f  t h e  a r r e s t .  H is  c o - o p e r a t i o n  c an  p r o v i d e  a b a s e l i n e  
t e s t ,  and p o t e n t i a l l y  i n f o r m a t i o n  r e g a r d i n g  h i s  b e h a v i o r  and 
t h e r e f o r e  p a r t n e r  n o t i f i c a t i o n .  The m e th o d s  w h ich  h a v e  b een  
im p lem e n te d  by o u r  h e a l t h  c a r e  p r o f e s s i o n a l s  a r e  f o u n d  t o  be 
e f f e c t i v e .  I n v o l u n t a r y  t e s t i n g  i s  n o t  c o n d u c i v e  t o  
c o - o p e r a t i o n .
HB24 a l i g n s  d e v i a n t  b e h a v i o r  w i t h  t h e  A IDS e p i d e m i c .  I t  
d o e s  v i r t u a l l y  n o t h i n g  t o  b e n e f i t  t h e  v i c t i m .  I t  p r o m o t e s  
n e g a t i v e  c o n n o t a t i o n s  t o  an a l r e a d y  s t i g m a t i z e d  p o p u l a t i o n .  
We f e e l  t h a t  t h e  fu n d s  w h ich  w o u ld  g o  t o  im p le m e n t in g  t h i s  
a c t  w ou ld  be f a r  b e t t e r  s p e n t  on e d u c a t i o n .  I t  i s  t h e  
h ig h  r i s k  b e h a v i o r s  w h ich  c o n t i n u e  t o  p e r p e t r a t e  t h i s  
e p id e m ic  and w h ich  must be c h a n g e d .
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Good Morning. My name is Mark Tumeo. I am a co-founder and past Chair of the 
Interior AIDS Association. I currently serve on the Board of Directors and am here 
to testify on behalf of the Chair of the Board, Ms. Susan Mclnnis, and the Board of 
Directors of the Interior AIDS Association. We are strongly opposed to House Bill 
24, the bill that would require HIV-testing of individuals convicted of sexual 
assault, without the individuals consent, and mandates notification of the 
convicted individual's spouse, the the victim of the offense, the victim's legal 
custodian, and the commissioner of corrections of the results of the test. We urge 
all legislators to oppose this bill, and ask the sponsors to withdraw it.
We are sure that the sponsors of the bill feel they are working towards a solution 
to the spread of HIV and, most importantly, towards the protection of victims of 
sexual assault. We applaud these goals. However, House Bill 24 will achieve 
neither. In fact, it will hurt victims of sexual assault and impede the efforts of 
organizations working to educate our communities on the risk of AIDS.

Our first and foremost concern must be with the victims of sexual abuse. House 
Bill 24 will do nothing for these victims. Consider first what HIV testing is, and is 
not. An HIV test will indicate if a person is positive AT THE TIME OF THE TEST. 
A test four months after an assault, the minimum time for sexual assault conviction 
after an arrest, will not indicate whether the person was positive at the time the 
sexual assault occurred. It is quite possible that a. person convicted of a sexual 
assault may have contracted the virus AFTER the crime. And to what advantage is 
the knowledge that the assailant has tested positive for HIV, regardless of when 
the disease was contracted. It says absolutely nothing about the status of the 
victim !! A positive test of a convicted sexual assailant, several months to a year 
after the crime, will only serve to further traumatize the victim of a sexual assault.

Anybody who has been sexually assaulted should be tested the day of the assault, to 
ensure that the person assaulted was not ALREADY POSITIVE for HIV before the 
assault, and then tested again six-weeks afterwards - the maximum incubation 
period before antibodies for HIV are produced. No convictions will be completed 
within six weeks. In fact, in cases of stranger rape, an arrest may not even have 
been made by this point. By the time of a conviction, if it is achieved, the victim 
should have ALREADY BEEN TESTED, CONFIDENTIALLY AND VOLUNTARILY, so 
that appropriate health protection methods could already be underway. There is 
NO ADVANTAGE to a victim of sexual assault to force the convicted assailant to be 
tested, nor in sharing the results of this test with anyone.



We must also consider the effect this bill will have on others infected with HIV. 
House Bill 24 promotes the dangerous illusion that we are dealing with AIDS, but 
it will only force people away from the realization that they are particularly 
vulnerable. This bill will further stigmatize HIV-positive individuals by once again 
associating the illness with 'deviant' or illegal behavior. Worse, it will promote the 
illusion that the 'average' person is not at-risk for AIDS. The fact is ■"hat a person 
who commits rape is less likely to be a carrier than anyone who has sex with 
prostitutes or is promiscuous. HIV-infection is growing at its fastest rate among 
young women between the ages of 18 and 30 - not from sexual assault or drug use, 
but from consentual sexual relations !! The second highest rate of infection is 
among teenagers, an equally high rate for men and women, once again from 
consentual sexual contact. By furthering the false impression that only victims of 
sexual assault are at-risk, or that only those who are rapists, gay or drug-users are 
HIV-positive, is to place one more barrier in the way of effective AIDS education, 
and to help condemn cur teenagers, especially young women, to death.

House Bill 24 is also an example of the type of potential state-sanctioned violation 
of personal rights that all HIV-positive individuals fear. The argument that AIDS 
should be treated like any other sexually transmitted disease when it comes to 
testing and reporting is fellatios and based on a misunderstanding of the AIDS 
epidemic. AIDS is NOT like other sexually transmitted diseases. Most notably, it 
is not curable. More important, however, is that individuals with other sexually 
transmitted diseases are not singled out by society for discrimination. People do 
not loose their jobs if they are diagnosed with gonorrhea; they are not denied 
housing, insurance, or medical care if they are found to have syphilis: and no other 
diagnosis of a sexually transmitted disease will subjec-; a rapist to a potential 
murder charge or result in isolation from the general prison population. With a 
diagnosis of HIV-positive, these are common occurrences.



The violation of an individual's right to privacy, a right guaranteed in our State 
constitution, as proposed in House Bill 24, will not benefit the victim of a sexual 
assault nor help stem the spread of AIDS. Its only possible effect is a punitive one 
for the convicted individual. In a nation that is struggling to reduce 
discrimination against populations that are identified closely with HIV, we cannot 
tolerate an obvious violation of an individuals right to privacy when it comes to 
HIV-testing. We would do much more to help victim and criminal alike by better 
educating the prison population about the dangers of HIV. As much as we dislike 
the idea, we should make condoms and voluntary CONFIDENTIAL HIV-testing 
available in prisons. We must educate the prison population and give them the 
necessary tools, so that THEY can stop the spread of HIV among themselves. We 
know that personal knowledge of one’s own HIV status can help an individual take 
steps to change behaviors, remain healthy, and extend life. Behavior change is the 
only way to stop the spread of this disease, not mandatory testing and violation of 
confidence.
While AIDS education, the availability of condoms, and promotion of voluntary HIV- 
testing in prisons are important goals for a limited target group, we must not 
ignore the fact that it is our sisters and brothers, spouses, loved ones, family 
members and friends who are really at the greatest risk. Groups like the Interior 
AIDS Association, the Anchorage AIDS Assistance Association, and Shanti Juneau, 
are doing a great deal to educate local high-risk groups. In Fairbanks, the IAA is 
working with gay and bisexual males, teens, women at-risk and IV drug users. We 
are also actively educating the general population. These efforts will continue, and 
we hope the legislature will assist us in continuing our efforts.

You as legislators and we in grass-roots organizations such as the IAA, have an 
immense responsibility to reach out to society with education, encouragement for 
voluntary testing, and information on prevention of transmission of HIV, so that 
people realize that it is our teens, young men and women, gay, bisexual or straight, 
single or married, that this virus is threatening and killing: it is not the behavior 
of sexual assailant that this putting this nation, our state and our communities at 
risk, it is sexual behavior in GENERAL. Punitive measures against a reviled 
subgroup of the population will not prevent the spread of HIV nor provide 
assistance or solace to victims of sexual assault.. House Bill 24 will only further 
hamper out efforts, will result in punitive isolation of individuals in prisons, and 
will cause unnecessary and painful hysteria among the already traumatized victims 
of sexual assault.



We encourage our law makers, especially the sponsors of House Bill 24, to 
withdraw this bill and support legislation or resolutions that will encourage 
statewide education regarding HIV, promote voluntary, confidential HIV-testing, 
and support alternative testing sites, while at the same time protecting the civil 
rights and privacy of individuals who are HIV-positive.

I thank you for your time this morning, and for your willingness to address the 
difficult issues surrounding the AIDS epidemic. I stand ready to answer any 
questions you may have.
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Codf~kon  f f^ ru 'n s -/ s&A/Vua-D A -SS^ lC U I f f a / ' n  )< !& )-  ^ £ 3 .  -L a . / a  a
5arO'\»or o f  a  .s4rcAr>c^/f r ° o p £ - ,

X  cpptxss-^ i o  - fV iO s  b '  \ L  shouJj ftol a  f\d c aiwd~} Mds\Jcd%
VH\I ftybVv-^ o - f  cxi^\jone , X-T 4 k /  o - f f b w W  V s  ' k . s 'W  ^ X f e r  c tJ / iU 'c^ on  u>* cannti
pfDvj-t AW/-^ UML\jP 0^ o i^ \ £ j  Otcu ('e.u&n to-*

wJ/uvd -fo oudImV4 f-/ a d iVffy cL-€̂ > occur aw oa^ our <AM.dX.ej>), tfl 1/
^ o X r u  ^  A .uerv/ pnv<c fc  c k c f s f c n .

- * X  tcmoLe.r54zLwJ 4 k u >  bi l l  b  - f o r  4k j>  l / i c r h  m s t .  f\bSoMxH {s
0: a/wc^ ^coij-tfoj - f r o m  i f f o  £ - f k c 4 s  i s  a  k a n ^  - p r o o f s ,
i f  4 k j  o - f f b w X o r  dU-ko K a o ?  / 4 / 1 /  ̂ a k ’ dv n erf fr\w ) ‘-froM dku  V X o f
bOketfkw i/i cdw u)t II H tof'-d  ZTo5^ #-*' 4 ^  Uicbt-* f\JLtd5'{b (d>

4  4Ajba^.^ f f o f  3 y p k ' L b ,  t j D n ^ r r  f o r ^  c  K  l a M y d X ^  ru v o '  o 'X k ^ r  ^ K k 3 t J 2 j^ |
i d  '<x^.a-s-e^  ̂ 4 ix j*  \ / ic 4 i ' jM  A ou J  O j^ > o  /\H^ds ho d&bkd-

W iv^

M \D

» -

b> VN U J \  \\ cU' htrtkA.v^ - fo r  HVu? \Jic\s J.a  n  m  * l\ 1 - r  4.
f.’tl/l/M n-f 4 V ( C f 4 -JL£./ \i )/> 5 n.-V rs , ^  V ^  W  «X>VX I A ^ T i  t l W ^ ^ X  O  A

j cLy\u. L u  v w  0uv\ i n - V r ;  a  a

r>Av)a(v | oV 4 V f  c ' f f e . ,4 i U ‘ , VA* (MLclA SOcl&d-b C-V\flL\M\tLO ^ O 'X k c t '  ^^\koJ}uSScLixAd
' S innP f?^  ° °  G . f >XctJX - ftN ° 1uH rAv U ^  V '€AU lc« t?v t cKaVX i^  -\c sprcA<2-<4 cOO'fTfUvdb'tbL/ 

b l 9 n e d -  S 6 t i ^ S > ^  , ro it flp A s ^  4 f t  ,__________________ ^  V  r  iA . , » --J"— . r-ToctifiAi* \ 'Testifier ' /
 T £ y a

Representing (Optional)

Address
3 a i d £ l 2 3 9
Phone No.

9/86 Legislative Informalton OKice

-  _  _ . . k
c P  A t U \ r4cCMa3i^ 
■Vo KCLwkvij ; r\4>/Nvj 

-fcv HW  
, its  Mixnclct-k
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HB24 T e s t im o n y  
R e p r e s e n t a t i v e  B fe r t  S h a r p

I  h a v e  i n t r o d u c e d  H B 24 , w h ic h  w o u ld  m ake H IV  t e s t i n g  m a n d a t o r y  
f o r  p e r s o n s  c o n v i c t e d  o f  s e x u a l  o f f e n s e s .  T e s t  r e s u l t s  w o u ld  b e  
made a v a i l a b l e  t o  t h e  C o m m is s i o n e r  o f  C o r r e c t i o n s  a n d ,  u p on  
r e q u e s t ,  t o  t h e  v i c t i m  o r  t h e  s p o u s e  o f  t h e  o f f e n d e r .

S e x u a l  o f f e n s e s  a r e  r e c o g n i z e d  a s  o n e  o f  t h e  m o s t  o f f e n s i v e  
i n  o u r  n a t i o n .  I t  i s  a p p a l l i n g  when o n e  c o n s i d e r s  t h a t  w i t h h o l d i n g  
l i f e  t h r e a t e n i n g  i n f o r m a t i o n  f r o m  a v i c t i m  who i s  s t r u g g l i n g  t o  
o v e r c o m e  t h e  e f f e c t s  o f  a n  a s s a u l t ,  e s s e n t i a l l y  a l l o w s  a n  o f f e n d e r  
t o  c o n t i n u e  m e n t a l l y  a t t a c k i n g  t h e  v i c t i m  l o n g  a f t e r  t h e  p h y s i c a l  
a s s a u l t .

S t u d i e s  i n d i c a t e  t h a t  f e a r  o f  e x p o s u r e  t o  t h e  A IDS  v i r u s  i s  
m o re  p r o n o u n c e d  when i n t i m a t e  c o n t a c t  i s  i n v o l u n t a r y .  T o  s u b j e c t  
i v i c t i m  t o  t h e  a d d e d  s t r e s s  o f  " n o t  k n o w in g "  i s  i n e q u i t a b l e  and  

c r u e l  j u s t i c e .
HB24 r e q u i r e s  t h a t  t h e  o f f e n d e r  b e  t e s t e d .  T h e  v i c t i m  may 

r e c e i v e  t h e  t e s t  r e s u l t s  u p o n  r e q u e s t .  Many b e l i e v e  t h i s
i n f o r m a t i o n  n e e d s  t o  b e  made a v a i l a b l e  t o  h e l p  m i n im i z e  t h e  
v i c t i m ' s  t r a u m a  and  a i d  i n  r e c o v e r y .

HB24 a l s o  p r o v i d e s  t h e  t e s t  r e s u l t s  b e  p r o v i d e d  t o  t h e  
C o m m is s i o n e r  o f  C o r r e c t i o n s .  T h e  F e d e r a l  B u r e a u  o f  P r i s o n s  r e p o r t s  
t h a t  up  t o  20% o f  t h e  p r i s o n  p o p u l a t i o n  a r e  t a r g e t s  o f  a g g r e s s i v e  
s e x u a l  a c t s  d u r i n g  t h e i r  i n c a r c e r a t i o n .  M a n d a t o r y  t e s t i n g  w i l l  
p r o v i d e  t h e  D e p a r tm e n t  o f  C o r r e c t i o n s  w i t h  v i t a l  i n f o r m a t i o n  i n

H E S S  c o m m i t t e e
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m ak in g  d e c i s i o n s  c o n c e r n i n g  h o u s i n g ,  c o u n s e l l i n g ,  a n d  p r o v i d i n g  
m e d i c a l  t r e a t m e n t  t o  o f f e n d e r s  who t e s t  p o s i t i v e .

The D e p a r tm e n t  o f  C o r r e c t i o n s  h a s  i n d i c a t e d  t h a t  p r i s o n e r s  i n  
t h e  A l a s k a  p r i s o n  s y s t e m  a r e  p r e s e n t l y  g i v e n  a m e d i c a l  e x a m i n a t i o n  
i f  t h e i r  p r i s o n  s t a y  e x c e e d s  14 d a y s .  T h i s  exam i n c l u d e s  r o u t i n e  
b l o o d  t e s t s  f o r  H e p a t i t i s .

Some h a v e  e x p r e s s e d  c o n c e r n s  t h a t  i t  w o u ld  b e  m o re  u n f a i r  t o  
p r o v i d e  a  v i c t i m  w i t h  f a l s e  r e s u l t s  b e c a u s e  t h e  m e th o d s  o f  t e s t i n g  
a r e  i n a c c u r a t e .  A 1 9 8 9  s t u d y  c o n c lu d e s  t h a t  new t e s t  p r o c e d u r e s  
a r e  a v a i l a b l e  t h a t  v i r t u a l l y  e l i m i n a t e  f a l s e  p o s i t i v e  r e s u l t s ,  
t h e r e b y  p u t t i n g  t h e s e  c o n c e r n s  t o  r e s t .

I n  a d d r e s s i n g  t h e  F o u r t h  Amendment q u e s t i o n ,  c o u r t s  h a v e  
d e t e rm in e d  t h a t  a  g o v e r n m e n t ' s  i n t e r e s t  i n  p r o t e c t i n g  t h e  h e a l t h  
an d  s a f e t y  o f  t h e  g e n e r a l  p u b l i c  o u tw e ig h  t h e  c r i m i n a l ' s  p r i v a c y  
r i g h t s ,  a n d  t h e r e f o r e  a d m i n i s t r a t i v e  s e a r c h  may b e  c o n d u c t e d  
w i t h o u t  a w a r r a n t .  C o u r t s  h a v e  h e l d  t h a t  " b l o o d  t e s t s  a r e  n o t  a 
s i g n i f i c a n t  i n t r u s i o n  i n t o  t h e  i n d i v i d u a l ' s  p r i v a c y  b e c a u s e  t h e y  
h a v e  b ecom e ' r o u t i n e  i n  o u r  e v e r y d a y  l i f e . ' "

Y o u r  b i l l  p a c k e t s  h a v e  i n f o r m a t i o n  a d d r e s s i n g  t h e s e  i s s u e s .
R e c e n t  s t u d i e s  a l s o  i n d i c a t e  t h a t  e a r l y  t r e a t m e n t  w o u ld ,  among 

o t h e r  t h i n g s ,  r e d u c e  t h e  p o s s i b i l i t y  o f  an H I V - i n f e c t e d  i n d i v i d u a l  
a c t u a l l y  c o n t r a c t i n g  A ID S .

Many s t a t e s  h a v e  a d d r e s s e d  t h i s  i s s u e .  B y  1 9 8 7 ,  14  s t a t e s  
e n a c t e d  l e g i s l a t i o n  o n  t h e  i s s u e  o f  a n t i b o d y  t e s t i n g .  T o d a y  t h e r e  
a r e  a t  l e a s t  29  c r i m i n a l  a n d  c i v i l  s t a t u t e s  c o n c e r n i n g  t h i s  t o p i c ,  
a n d  a t  l e a s t  12  s t a t e s  h a v e  e n a c t e d  l e g i s l a t i o n  d i r e c t l y  c o n c e r n i n g  
m a n d a t o r y  H IV  t e s t i n g .



H IV  i s  n o t  a p o l i t i c a l  d e b a t e  o r  o p i n i o n  -  i t  i s  a l i f e  
t h r e a t e n i n g  i l l n e s s .  When i t  t h r e a t e n s  t h e  l i v e s  o f  i n n o c e n t  
v i c t i m s ,  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t h a t  g o v e r n m e n t  t o  s t e p  i n  
a n d  t a k e  a c t i o n .

I  u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h i s  l e g i s l a t i o n .



0 0  dY K Z + l^  to w c *

43 ‘^ 3  '?s i "xv ;-vW£
Yes. The most common screening test is called 
ELISA (enzyme-linked immunosorbent assay). This 
test is now considered to be better than 99 percent 
accurate when testing people who have antibodies 
to the AIDS virus (HIV). In all cases, another more 
specific test, such as the Western blot, should be 
performed to confirm the accuracy of reactive ELISA 
test results.

If your test result is negative, a repeat test, at a 
later date, may be recommended because of the 
time it takes the body to form antibodies.
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:'*• Make certain that HIV/AIDS counseling is pro­
vided both before and after the test. Fear and worry 
about the test are very common feelings, both 
before the test and while waiting for the result. 
Counseling is important for a clear understanding of 
what your test result means.
’>  In all states, your test result is kept confidential 
and will not prevent you from legally getting mar­
ried. In some states, your test result must be 
reported to the public health department. Ask your 
doctor or someone at the testing center you select 
about the rules on reporting test results in your 
area.
■>- Some test sites do not keep your name on file 
and only release your test result to you in person.
-  A positive HIV antibody test in your 

medical/dental record may need to be confirmed, 
possibly preventing you from obtaining a new 
individual health insurance policy.
- DO NOT donate blood in order to be 

tested. If you believe you may be infected, do 
not donate blood, plasma, body tissue, or organs.

Contact your local public health department.
AIDS service organization. Red Cross chapter, or

doctor s office for m 
and HIV/AIDS counst 
available for people 
AIDS or HIVrelated

iiizi u n  i
Know the facts 
and AIDS. I'se w 
yourself. Teach youi 
about HIYy AIDS.
Set a compassic 
Show support and 
are infected with H! 
Remember, you can 
friend.
Become a volun
Red Cross or AIDS 
how you can help.
Sponsor a bloot
(Make sure you me 
donating blood.) Thi 
that it is impossible . .{IDS by donating b. 
healthy volunteers s; 
Sponsor an HIV/ 
donate money.

. '.r . . . s r s  m k
* Your local chapu
-  The National All 

(toll free): l-SOO-3-t- 
persons, Linea Nadi 
For hcarmg-impuire 
I-SUO-AIDS- TTY.
- Your doctor or I*.
- Your local or sta
- Your local AIDS
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A c q u i r e d  I m m u n o d e f i c i e n c y  S y n d r o m e

S t a t e  L e g i s l a t i v e  A c t i v i t y
l lilnry II Lewis. JD

M O RE  than •ISO b ills have I wen introduced in state legis­
la tu res in 1937, on the subject o f acquired immunodeficiency 
syndrome (A ID S ). This Hurry o f .legislative activity rc llects 
the serious public health concern raised by this disease in 
eve ry  part o f the country (see "References").

S tate statutes re la ting  to the subject o f A ID S  were first 
enacted in HIM. Most o f the early  laws created statewide task 
forces to in form  and educate the public. Since that time, 
statutes have been enacted on a wide variety o f A ID S -re la ted  
topics. The in form ation included herein based on a review 
through Oct (>, 1987, focus on ten m a jo r subject areas that 
have become m atters o f state law (Table). The categories 
highlighted, as well as •xample.s o f states that have enacted 
laws on each o f these issues, a re (1) antibody testing, (2 ) blood 
and blood products, (II) confidentiality, (4 ) employment, (5 ) 
housing, (II) in formed consent, (7 ) insurance, (8 ) m arriage , (9 ) 
prison population, and (10) reporting .

It  should be noted that state regulation constitutes another 
means by which policymakers have responded to the A ID S  
crisis . This is pa rticu la rly  true with respect to regulations 
developed by state insurance commissioners and state pub ik  
health departm ent reporting  requirements. Such regulations 
usua lly  c a rry  with them  the force o f law.
ANTIBODY TESTING

A number o f states have legislated on the issue o f antibody 
testing. In  Illino is , a bill was sent to the governor that would 
have required health care w orkers with a diagnosed case o f 
A ID S  o r  A ID S -re la ted  complex (A RC ), o r  one who tests 
positive fo r the antibody, to notify  the ir employers. Failu re to 
no tify  the employer would have constituted grounds fo r loss o f 
licensure. The bill was amendatorily vetoed by the governor.

O ther state laws that deal with antibody testing have been 
enacted on the fo llow ing issues:

rioni ini* Department ot Stale Legislation, Division ol Legislative Activities 
American Medico' Association. C 'cngo 
ncpimt loouesls to Ocpjnmcni ot State Legislation. OiviSion ol Legislative 

Activities. American Modnw Assocuton 530 N Dearborn St. Chicago. IL GOtilO (Ms 
Liwul

Requiring hlond hunks, hospitals, and o ther storage 
fitc ities to lest fo r the A ID S  antibody (C a lifo rn ia , Illino is .
Ok tltoina, TVnnessre, TVxns, and Wisconsin).

estab lishm ent o f a lternative testing sites fo r vo luntary 
se t'log ic  testing (C a liforn ia and F lo rida )

Requiring surgeons, physicians, funera l d irectors, and 
hit ttl hanks, etc, when authorized to remove o rgans for 
do' ation, o r  to  receive semen fo r artificia l insemination 
purposes, to test fo r the presence o f the A ID S  antibody in the 
donated organ o r  semen (Delaware, Idaho, Illino is , Rhode 
ls h m l, V irginia, and Wisconsin).

.. Requiring individuals convicted o f prostitution to ,h e  
scieened fo r sexually transm itted diseases (STD s) and |>er- 
mi .ting anyone arrested fo r prostitution to request screening 
fo r STD s , including presence o f the A ID S  antibody (F lo rid a ).

■>. Authorizing the secretary o f the s ta le  hoard o f health o r 
a local health official who believes th a lan  individual may have 
it communicable o r  o ther disease that is a danger to health , to 
as < the individual fo r w ritten in formed consent to Is ; ex­
amined to prevent the transm ission o f the disease to o thers. I f  
th • individual, when requested, refuses such an examination, 
th- • examination may be compelled only on a court o rd e r based 
ot: c lea r and convincing evidence o f a serious and present 
health threat to others posed by the individual (Ind iana).

!. D irecting the state department o f health to provide 
ci tlidential screening and confirm atory testing a t the request 
o: "persons a t high r isk ,"  ie, homosexuals, b isexuals, and 
intravenous drug users, o f contracting A ID S , by ,con tract ' 
w .’.h private physicians,.a lternate screening sites, o r  clinical •. * 
la 'in ratorics (Iowa).

7. Perm itting lhe d irec tor o f the local o r state departm ent 
ol health who knows o r has reason to believe, through medical 
o r epidemiologic information, that a person is infected with 
ti a A ID S  v irus and is a danger to tlic public, to issue an o rd e r 
requ iring such a person to be examined and tested to deter- 
n (ne whether he o r she is so infected (C o lorado).

3. Empowering the d irector o f the state departm ent o f 
h. a lth  to promulgate ru les and regulations .that requ ire  the 
t. sting fo r A ID S , w ithout w ritten perm ission, in the case o f a

2410 JAMA, Nov 6. 1987-Vol 250. No .17 Acquired Immuncdclicicncy Syndiorio—Lews •



loyislalion SfXicilicaHy AikJtusaing AIDS*

Minnesota

M ississimm

Ml. AX*I
Montana

Nulxaska

N ovckJq

Now HampshmiNow Jorsoy
Now Mo*co

Now York

North CuioJma

North Dakota

Ohio

i i III mu i Cslapt ry
Prison » Population

,

suu AntibodyTasting UkxxJ Confidentiality Employment IntormodHousing Consont Insurance Marriagê IU|Hirtlng
AlabamaAlaskaA/i/ona jArV anvil /
(.nhkidMa X X X X / X / / /

X X X /
Ĉcmoctcvl X
Dftliiwdio X i
Distncl nt CuJumlwa X

Honda X X X X X X *
GlKX(J)Q X X
Havwni X X X X •ktalio X X

Illinois X X X X X

liKkuna X X

k>wu X X A X

Kansas ,
Konlutky X X

Louisiana X X

Mdiivo X X

MnryltirxJ . X • X

Massachusetts X X X

Michigan X

Oklahoma X X

Oregon X X X

Pennsylvania X X

Rhodo Island X X X

Soulh Carolina

South Dakota X

Tonnossuo X X X

To*03 X X X X

Ulah X

Vermont

Virginia X . X

Washington

VAjsI Virginia X

Wisconsin X X X  X X X
Wyoming

•The mkxmalion contained in this chart rotors only to logislaion and no< to admimslralrvc reguL lions. AIDS indicates ocquucd invmjnodulcioncY syiwiiotno
»

newborn child when there is a high index o f medical suspicion 
by h istory o r  physical examination that the child may have 
contracted the human immunodeficiency v irus infection in 
utero o r at birth (Rhode Island).
BLOOD

In  the overwhelm ing m a jo rity  o f states, processing, s to r­
age, and d istribution o f blood constitutes a service and not a

s a le . ' 
do no 
gence 
neecs 
im m i 
Othe. 
the f  1

‘hus, implied w arran ties o f fitness and merchantability 
apply, and liab ility  is ini|>oscd p rim arily  where negli- 
exists on the p a rt o f the processor o r d istributor. ( I t  is 
;iry  to exam ine each state ’s law to determ ine i f  the 
'.ity covers the blood bank, hospita l, physician, etc.) 
state legislation concerning blood has been enacted on 
lowing issues:
Ulow ing a parent to designate his o r her donated blond
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Lau ie rb a ch

C S  F O R  H O U S E  B I L L  N O . 2 4  ( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

B Y

Offered:
Referred:
Sponsors): REPRESENTATIVES SHARP, Gruenberg, Zawackl

A B I L L

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  to  b lo o d  te s ts  fo r  p e r s o n s  c h a r g e d  w i th  v io la t in g  l a w s ;  a n d  p r o v id in g

2 f o r  a n  e f fec t iv e  d a te . "

3  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4 * S e c t io n  I .  L E G IS L A T IV E  F IN D IN G S ;  IN T E N T ,  (a) T h e  leg is la tu re  f in d s  that A ID S - re la te d

5  co n d i t io n s  a n d  o th e r  c o m m u n ic a b le  d isea se s  p o se  a  m a jo r  th rea t  to  the  p u b l ic  h ea l th  and  safety . T h e6 leg is la tu re  a lso  f in d s  tha t  the hea lth  an d  sa fe ty  o f  the  pub lic ,  v ic t im s  o f  sexua l  c r im es ,  a n d  peace

7  o ff ice rs ,  f i re f ig h te rs ,  a n d  cu s to d ia l  p e rso n n e l  w h o  m a y  c o m e  in to  co n ta c t  w ith  in fec ted  p erso n s ,  h a v e  not8 b een  a d e q u a te ly  p ro te c te d  by  law .

9  (b ) T h e  p u rp o s e  o f  this A c t  is to re q u ire  tha t  in fo rm a tio n  tha t  m a y  be v i ta l  to  m e  h ea lth  and10 s a fe ty  o f  the p u b l ic ,  v ic t im s  o f  ce r ta in  c r im e s ,  ce r ta in  d e fen d an ts  an d  m in o rs ,  a n d  cu s to d ia l  p e rso n n e l ,11 c u s to d ia l  m e d ic a l  p e rso n n e l ,  p ea ce  o ff icers ,  f ire f igh ters ,  an d  e m e rg e n c y  m ed ica l  p e rso n n e l  p u t  a t  risk12 in the  c o u r s e  o f  th e ir  o ff ic ia l  du ties ,  be o b ta in e d  an d  d isc lo sed  in an ap p ro p r ia te  m a n n e r  in  o rd e r  that

13 p re c a u t io n s  c a n  b e  taken  to  p re se rv e  th e ir  hea lth  a n d  the hea lth  o f  o th e rs  o r  in  o r d e r  fo r  these  p e rso n s

14 to  b e  re l ie v e d  f ro m  g ro u n m ^ ss  fea r  o f  in fec t ion .

-1.
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1 * S ec .  2 .  A S  18.15 is am en d e d  by  add ing  n ew  sec tions to read :

2  A R T IC L E  3A . B L O O D  T E S T S  O F  C E R T A IN  D E F E N D A N T S .

3  Sec. 18.15.250. SEXUAL OFFENSES, (a) A defendant charged in a crim inal com plaint

4  fi led  w ith  a  m ag is tra te  o r  co u r t  w ith  a v io la t ion  o f  AS 11 .41 .410  - 11 .41 .440  an d  a  m in o r  w ith

5  re s p e c t  to  w h o m  a  pet i t ion  has  been  filed in  a  ju v e n i le  c o u r t  a l leg in g  v io la t io n  o f  A S  11 .41 .410  -6 11 .41 .440 ,  shall  b e  su b jec t  to  an  o rd e r  o f  a  co u r t  h a v in g  ju r isd ic t io n  o f  the  co m p la in t  o r  petition

7  re q u ir in g  tes ting  as  p ro v id ed  in  A S 18 .15 .250  - 18 .15.290.8 (b) A n  a l leged  v ic t im  listed in the c o m p la in t  o r  pe ti t ion ,  o r  the p ro secu tin g  a i to m e y  at

9 the re q u e s t  o f  an  a lleged  v ic t im , m ay  pe ti t ion  the co u r t  fo r  an  o rd e r  au th o r ized  u n d e r  th is  sec tion .

*0  (c) T h e  co u r t  sha ll  p ro m p tly  co n d u c t  a  h ea r in g  u p o n  a  p e t i t ion  f iled  u n d e r  (b) o f  this

11 sec tion .  I f  the c o u r t  finds that  p ro b ab le  cau se  ex ists  to  b e l iev e  tha t  a p o ss ib le  tran sfe r  o f  b lood ,12 sa l iv a ,  s em en ,  o r  o th e r  bod ily  fluid  took  p lace  be tw een  the d e fen d an t  o r  m in o r  an d  the a lleged

13 v ic t im  in an ac t  fo r  w hich  the d efen d an t  o r  m in o r  is ch a rg e d  u n d e r  (a) o f  this sec tion ,  the co u r t

14 sha l l  o rd e r  that the d e fen d an t  o r  m in o r  p ro v id e  tw o  sp ec im e n s  o f  b lo o d  fo r  testing  as  p ro v id ed

15 in  A S  18 .15 .250  - 18.15.290.

16  (d) C o p ie s  o f  the b lo o d  test resu lts  shall be sen t  to  th e  d e fen d an t  o r  m in o r ,  each

17 re q u e s t in g  v ic t im  o r  the v ic t im ’s d es ignee  and , i f  the d e fen d an t  o r  m in o r  is incarcera ted  o r

18 d e ta in e d ,  to  the o f f ic e r  in c h a rg e  and  the c h ie f  m ed ica l  o f f ic e r  o f  the  fac il ity  in  w h ich  the person

19 is  in ca rce ra ted  o r  deta ined .

2 0  Sec. 18 .15 .260 . A S S A U L T S  O N  C E R T A IN  P E R S O N S ,  (a) A p e rso n  ch a rg e d  in  a21 c r im in a l  co m p la in t  f i led  w ith  a m ag is tra te  o r  cou r t  an d  a m in o r  w ith  re sp ec t  to  w h o m  a peti t ion22 has  b een  filed  in  ju v en i le  court,  in  w h ich  it is a l leged  in w h o le  o r  in  p a r t  tha t  the d e fe n d a n t  o r

2 3  m in o r  in te rfe red  w ith  the o ff ic ia l  du ties  o f  a peace  o ff icer ,  fire figh ter,  o r  e m e rg e n c y  m edica l

2 4  p e r so n  by  biting , scra tch ing ,  sp itting , o r  t ransferring  b lo o d  o r  o th e r  b o d ily  f lu ids o n ,  upon, o r

2 5  th ro u g h  the sk in  o r  m em b ra n es  o f  a  peace  officer,  f i re figh ter,  o r  em e rg e n c y  m ed ica l  p e rso n  shall

2 6  b e  su b je c t  to an o rd e r  o f  a  co u r t  hav ing  ju r isd ic t io n  o f  the co m p la in t  o r  pe ti t ion  re q u ir in g  testing

2 7  as  p ro v id e d  in A S  18 .15 .250  - 18.15.290.

2 8  (b) T h e  p e a c e  off icer,  f irefighter,  em erg en cy  m e d ic a l  person  o r  the  em p lo y in g  ag en cy ,

2 9  o ff ice r ,  o r  en t i ty  m a y  peti t ion  the co u r t  fo r  an  o rd e r  au th o r iz ed  u n d e r  th is  section .

3 0  (c) T h e  c o u r t  shall  p ro m p tly  co n d u c t  a  h ea r in g  u p o n  a  p e t i t io n  fi led  u n d e r  (b) o f  this

31  sec tio n .  I f  the c o u r t  finds that p ro b a b le  ca u se  exists to  b e l iev e  that a  p o s s ib le  t ran sfe r  o f  b lood ,

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 sa l iv a ,  s em en ,  o r  o th e r  bodily  f lu id  took  p lace  be tw een  the d e fen d an t  o r  m in o r  and  the  peace2 o f f ic e r ,  f i re f ig h te r ,  o r  em erg en cy  m ed ica l  perso n ,  as spec if ied  in this sec tion ,  the co u r t  sha l l  o rd e r

3  th a t  th e  d e f e n d a n t  o r  m in o r  p ro v id e  tw o  sp ec im en s  o f  b lood  fo r  te s t ing  as p ro v id e d  in ’

4  A S  1 8 .1 5 .2 5 0  - 18 .15 .290 .

5  (d )  C o p ie s  o f  the tes t  re su lts  shall be  s en t  to  the d e fen d an t  o r  m in o r ,  each  peace  off icer,6 f i re f ig h te r ,  a n d  e m e rg e n c y  m e d ic a l  p e rso n  n a m e d  in the pe ti t ion  a n d  the  em p lo y in g  ag en cy ,

7  o ff ice r ,  o r  en t i ty ,  a n d  i f  the d e fe n d a n t  o r  m in o r  is in carcera ted  o r  de ta in ed ,  to  the o f f ic e r  in8 c h a rg e  a n d  the c h i e f  m ed ica l  o f f ic e r  o f  the  facil ity  in  w h ich  the p e rso n  is in ca rce ra ted  o r

9 d e ta in e d .

10  S ec .  18 .15 .270 . T E S T IN G ; T E S T  R E S U L T S ,  (a) T h e  w i th d raw a l  o f  b lood  fo r  a  test

11 u n d e r  A S  1 8 .1 5 .2 5 0  - 18 .15 .290  sha ll  be p e r fo rm e d  in a m ed ica lly  a p p ro v e d  m anner .  O n ly  a

12  p h y s ic ia n  l ic en se d  u n d e r  A S 0 8 .6 4 ,  regis '.ered nurse , l icensed  p rac t ica l  nurse , o r  ce r t i f ied

1 3  e m e r g e n c y  m e d ic a l  techn ic ian  m a y  w ith d raw  b lo o d  sp ec im e n s  fo r  the p u rp o se s  o f  AS 18 .15 .250  -

1 4  18 .15 .290 .

15  (b )  T h e  c o u r t  sha ll  o rd e r  that  the b lo o d  sp ec im e n s  w ith d raw n  u n d e r  A S  18 .15 .250  -

16  1 8 .1 5 .2 9 0  be t ra n sm it te d  to a l ic en se d  m ed ica l  labo ra to ry  an d  that  tests  be co n d u c ted  o n  them

1 7  f o r  m e d ic a l ly  a c c e p te d  in d ica t io n s  o f  ex p o su re  to  o r  in fec tion  by  the h u m a n  im m u n o d e f ic ien c y

1 8  v i ru s  (HTV) an d  o th e r  c o m m u n ic a b le  d iseases  fo r  w h ich  m ed ica l ly  a p p ro v ed  tes ting  is re ad i ly  and

1 9  e c o n o m ic a l ly  a v a ila b le  as  d e te rm in e d  by the  court.

2 0  (c) C o p ie s  o f  tes t  re su lts  tha t  ind ica te  ex p o su re  to o r  in fec tion  b y  the H IV  v irus  o r  o th e r21 c o m m u n ic a b le  d is e a s e s  sh a l l  a lso  b e  transm it ted  to  the d epa rtm en t.

2 2  (d) T h e  tes t  re su lts  sha ll  be  sen t  to the  d e s ig n a te d  rec ip ien ts  w ith  the fo l lo w in g

2 3  d i s c l a i m e r

2 4  T h e  tests w e re  co n d u c te d  in  a  m ed ica l ly  a p p ro v ed  m a n n e r

2 5  b u t  tests  c a n n o t  d e te rm in e  e x p o su re  to  o r  in fec t ion  by  the

2 6  HTV v iru s  o r  o th e r  co m m u n ic a b le  d isease s  w ith  ab so lu te

2 7  ac cu ra cy .  P e rso n s  rece iv in g  this tes t  re su lt  sh o u ld  co n t in u e

2 8  to  m o n i to r  the ir  o w n  hea lth  an d  sh o u ld  co n su l t  a  p h y s ic ian

2 9  as  app rop ria te .

3 0  (e) I f  th e  p e rso n  sub jec t  to  the  test is a m inor ,  co p ie s  o f  the tes t  re su l t  shall a lso  be  sent

3 1  to  the  m i n o r ’s p a re n ts  o r  guard ian .
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1 (f) T h e  c o u r t  sha ll  o rd e r  all p e rsons,  o th e r  than  fh e  test sub ject ,  w h o  re ce iv e  tes t  resu lts

2  u n d e r  A S  1 8 .1 5 .2 5 0 -  18 .15 .290  to  m a in ta in  the co n f id e n t ia l i ty  o f  p e r so n a l  id en t i fy in g  d a ta

3  re la t in g  to the tes t  re su lts  e x c ep t  fo r  d isc lo su res  th a t  m ay  be  n ecessa ry  to o b ta in  m e d ic a l  o r

4  p sy ch o lo g ica l  ca re  o r  advice .

5  (g ) T h e  sp ec im e n s  an d  the  resu lts  o f  tes ts  o rd e re d  u n d e r  A S  1 8 .1 5 .2 5 0  - 1 8 .1 5 .2 9 0  are6 n o t  ad m is s ib le  ev id en c e  in a c r im in a l  o r  ju v e n i l e  p ro c eed in g .

7  (h) A  p e rso n  p e r fo rm in g  tes ting , t ran sm it t in g  test re su lts ,  o r  d is c lo s in g  in fo rm a t io n  u n d e r8 A S  1 8 .1 5 .2 5 0  - 18 .1 5 .2 9 0  is im m u n e  from  c iv i l  l iab ili ty  fo r  an  ac tion  u n d e r ta k en  in a c co rd a n ce

9 w ith  the p ro v is io n s  o f  A S  18 .15 .250  - 18 .15 .290 .

10  Sec. 18 .15 .280 . P E R S O N S  IN  C U S T O D Y , (a) M e d ic a l  p e rso n n e l  e m p lo y e d  by, u n d e r11 c o n t ra c t  to, o r  r e ce iv in g  p a y m e n t  f ro m  the sta te ,  an  a g e n c y  o f  the state , o r  a  m u n ic ip a l i ty  to12 p ro v id e  se rv ic e  a t  a  s ta te  p r ison ,  m u n ic ip a l  ja i l ,  ju v e n i le  d e ten t io n  fac i l i ty ,  o r  o th e r  facility ,

13 in c lu d in g  a  h ea lth  fac il ity ,  in  w h ich  adu lts  a re  h e ld  in  c u s to d y  o r  m in o rs  are d e ta in ed ,  o r  m ed ica l

14  p e r s o n n e l  e m p lo y e d ,  u n d e r  con trac t ,  o r  re ce iv in g  p a y m e n t  to  p ro v id e  se rv ices  to  p e r so n s  in

15  c u s to d y  o r  d e ta in e d  a t  any  o f  these facilit ies ,  w h o  re ce iv e s  in fo rm a tio n  as  s p ec if ie d  in  this sec tion

16 th a t  an  in m a te  o r  m in o r  a t  the  facil ity  has  b ee n  e x p o s e d  to  o r  in fec ted  b y  th e  H IV  v iru s  o r  has

17  a  c o m m u n ic a b le  d isease ,  sha ll  c o m m u n ic a te  th is  in fo rm a t io n  to  the  o f f ic e r  in  ch a rg e  o f  the

18  fac i l i ty  in w h ich  th e  in m a te  o r  m in o r  is  in  c u s to d y  o r  d e ta in ed .

19  (b) In fo rm a tio n  su b jec t  to  d isc lo su re  u n d e r  (a) o f  th is  sec tio n  i t , 'd u d es  the fo l lo w in g :  a

2 0  la b o ra to ry  tes t  tha t  in d ica te s  ex p o su re  to  o r  in fec t ion  by  th e  H IV  v irus  o r  o th e r  c o m m u n ic a b le21 d isease s ;  a  s ta te m e n t  by  the  in m ate  o r  m in o r  to m e d ic a l  p e rso n n e l  th a t  th e  in m a te  o r  m in o r  has

2 2  ADDS o r  an A ID S - re la te d  co n d i t io n ,  has  te s ted  p o s i t iv e  fo r  the H IV  v irus ,  h as  b een  e x p o s e d  to

2 3  th e  H IV  v irus ,  o r  h a s  any  c o m m u n ic a b le  d isease ;  the re su lts  o f  a  m ed ica l  ex a m in a t io n  o r  tes t  that

2 4  in d ica te s  that the  in m a te  o r  m in o r  h as  tes ted  p o s i t iv e  fo r  an t ib o d ies  to  th e  A ID S  virus , has  been

2 5  e x p o s e d  to  the H IV  v irus ,  has  an  A ID S -re la te d  co n d i t io n ,  o r  is in fec ted  w ith  A ID S  o r  an y

2 6  c o m m u n ic a b le  d isease ;  p ro v id ed ,  tha t  in fo rm a tio n  s u b je c t  to  d isc lo su re  d o e s  n o t  in c lu d e

2 7  in fo rm a t io n  c o m m u n ic a te d  to  o r  o b ta in e d  by  a  sc ien tif ic  re sea rc h  s tu d y  u n d e r  p r io r  w ri t ten

2 8  a p p ro v a l  e x p re ss ly  w a iv in g  d isc lo su re  u n d e r  th is  sec t io n  by  th e  o ff ic e r  in c h a rg e  o f  the  facility .

2 9  (c) T h e  o f f ic e r  in  ch a rg e  o f  the  fac i l i ty  sh a l l  no tify  all em p lo y ee s ,  m e d ic a l  p e rso n n e l ,

3 0  c o n t ra c t  p e rso n n e l ,  a n d  v o lu n tee rs  p ro v id in g  se rv ic e s  a t  the fa c i l i ty  w h o  h a v e  o r  m a y  h av e  d irec t

3 1  c o n ta c t  w i th  the in m a te  o r  m in o r  in  q u es t io n ,  o r  w ith  b o d i ly  f lu id s  f ro m  the  in m a te  o r  m in o r ,  o f
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1 th e  su b s tan ce  o f  th e  in fo rm ation  rece iv ed  u n d e r  (a) a n d  (b) o f  this sec t io n  so  th a t  th o se  p e rso n s2 c a n  tak e  ap p ro p r ia te  ac tion  to  p ro v id e  fo r  the  care  o f  the in m a te  o r  m in o r ,  the sa fe ty  o f  o th e r

3  in m a te s  o r  m in o rs ,  and  th e ir  o w n  safety .

4  (d) T h e  o f f ic e r  in ch a rg e  a n d  all p e r so n s  to  w h o m  in fo rm a t io n  is d isc lo sed  u n d e r  this

5  s ec t io n  shall m a in ta in  the confiden tia li ty  o f  p e rso n a l  id en tify in g  d a ta  re g a rd in g  the  in fo rm a t io n ,6 e x c e p t  f o r  d isc lo su re  au th o r ized  u n d e r  this sec tio n  o r  as  m a y  be n e c e s sa ry  to  o b ta in  m e d ic a l  o r

7  p s y c h o lo g ic a l  ca re  o r  advice .

8 (e) A  p e r so n  w h o  in ten tiona lly  d isc lo ses  p e rso n a l  id en t i fy in g  d a ta  re g a rd in g  in fo rm a tio n

9 o b ta in e d  u n d e r  th is  sec tion  to  a p e rso n  w h o  is  no t  a  p ea ce  o f f ic e r  o r  an  e m p lo y e e  o f  a  federa l ,10 s ta te ,  o r  loca l p u b l ic  hea lth  agency ,  ex cep t  as  au th o r iz ed  u n d e r  this sec tion ,  b y  c o u r t  o rd e r ,  w ith

11 th e  w ri t ten  c o n s e n t  o f  the pa t ien t ,  o r  as o th e rw ise  au th o r iz ed  by  law ,  is  g u i l ty  o f  a  c la s s  A12 m isd e m e a n o r .

1 3  Sec .  18 .15 .290 . D E F IN IT IO N S .  In A S  1 8 .15 .250  -  18 .15 .290 ,

14  ( 1) "A ID S "  m e a n s  A cq u ired  Im m u n e  D e f ic ie n c y  S y n d ro m e ;

15  (2) "HTV" m e a n s  the H u m a n  Im m u n o d e f ic ie n c y  V irus .

1 6  * S ec .  3 .  T h is  A c t  tak e s  e f fec t  im m ed ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0 (c ) .
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C S H B  2 4  

S E C T I O N A L  A N A L Y S I S

S e c t i o n  1. S e t s  f o r t h  t h e  l e g i s l a t i v e  f i n d i n g s  a n d  i n t e n t  

r e l a t i n g  t o  A I D S  a n d  o t h e r  c o m m u n i c a b l e  d i s e a s e s  a s  t h e y  p e r t a i n  

t o  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  p u b l i c ,  v i c t i m s  o f  c e r t a i n  c r i m e s  

a n d  e m p l o y e e s  p u t  a t  r i s k  i n  t h e  c o u r s e  o f  t h e i r  o f f i c i a l  d u t i e s .

S e c t i o n  2. A d d s  a  n e w  s e c t i o n  t o  A S  1 8 . 1 5 .  ( H e a l t h  & S a f e t y )  
t o  a l l o w  b l o o d  t e s t s  o f  c e r t a i n  d e f e n d a n t s .

S e c .  1 8 . 1 5 . 2 5 0  S e x u a l  o f f e n s e s .

a  & b) V i c t i m s  o f  a  s e x u a l  a s s a u l t  m a y  p e t i t i o n  t h e  c o u r t  

f o r  a n  o r d e r  r e q u i r i n g  t h e  d e f e n d a n t  c h a r g e d  o f  t h e  o f f e n s e  t o  

s u b m i t  t o  a  b l o o d  t e s t  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  p r e s e n c e  

o f  t h e  h u m a n  i m m u n o d e f i c i e n c y  v i r u s  (HIV) a n d  o t h e r  c o m m u n i c a b l e  
d i s e a s e s .

c) T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  t o  d e t e r m i n e  i f  

p r o b a b l e  c a u s e  e x i s t s  t o  b e l i e v e  t h e r e  w a s  a n  e x c h a n g e  o f  b o d y  
f l u i d s  a n d  i s s u e  a n  o r d e r  a c c o r d i n g l y .

d) T e s t  r e s u l t s  s h a l l  b e  d i s c l o s e d  t o  d e f e n d a n t ,  t h e  

v i c t i m  o r  t h e  v i c t i m ' s  d e s i g n e e ,  a n d  t h e  c h i e f  m e d i c a l  o f f i c e r  o f  

t h e  f a c i l i t y  i n  w h i c h  t h e  p e r s o n  i s  i n c a r c e r a t e d  o r  d e t a i n e d .

S e c .  1 8 . 1 5 . 2 5 0  A s s a u l t s  o n  c e r t a i n  p e r s o n s .

a  & b) P e a c e  o f f i c e r s ,  f i r e f i g h t e r s ,  o r  e m e r g e n c y  m e d i c a l  

p e r s o n n e l  w h o  a r e  v i c t i m s  o f  a n  a s s a u l t  w h e r e  t h e r e  i s  a n  e x c h a n g e  

o f  b o d y  f l u i d s  m a y  p e t i t i o n  t h e  c o u r t  f o r  a n  o r d e r  r e q u i r i n g  t h e  

d e f e n d a n t  c h a r g e d  o f  t h e  o f f e n s e  t o  s u b m i t  t o  a  b l o o d  t e s t  f o r  t h e  

p u r p o s e  o f  d e t e r m i n i n g  t h e  p r e s e n c e  o f  t h e  h u m a n  i m m u n o d e f i c i e n c y  

v i r u s  ( H I V )  a n d  o t h e r  c o m m u n i c a b l e  d i s e a s e s .

c) T h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  t o  d e t e r m i n e  i f  

p r o b a b l e  c a u s e  e x i s t s  t o  b e l i e v e  t h e r e  w a s  a n  e x c h a n g e  o f  b o d y  

f l u i d s  a n d  i s s u e  a n  o r d e r  a c c o r d i n g l y .

d) T e s t  r e s u l t s  s h a l l  b e  d i s c l o s e d  t o  d e f e n d a n t ,  t h e  

p e t i t i o n e r ,  a n d  t h e  o f f i c e r  i n  c h a r g e  o f  t h e  f a c i l i t y  i n  w h i c h  

p e r s o n  i s  i n c a r c e r a t e d  o r  d e t a i n e d .

REPRESENTING 
GOLDEN HEART 

OF ALASKA
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a  & b) O u t l i n e s  p r o c e d u r e s  f o r  w h i c h  t e s t i n g  m a y  b e  
p e r f o r m e d  a n d  t h e  t y p e s  o f  t e s t s  t o  b e  c o n d u c t e d .

c) T e s t  r e s u l t s  s h a l l  b e  p r o v i d e d  t o  D e p a r t m e n t  o f  H e a l t h  
& S o c i a l  S e r v i c e s .

d) D i s c l a i m e r  s h a l l  b e  p r o v i d e d  t o  r e c i p i e n t s  o f  t h e  t e s t  

r e s u l t s  w h i c h  s t a t e  t h a t  r e s u l t s  a r e  n o t  a b s o l u t e l y  a c c u r a t e  a n d  

p e r s o n s  r e c e i v i n g  r e s u l t s  s h o u l d  m o n i t o r  t h e i r  o w n  h e a l t h  a n d  
c o n s u l t  a  p h y s i c i a n  a s  a p p r o p r i a t e .

e) M i n o r ' s  p r o v i s i o n  -  t e s t  r e s u l t s  o f  a  m i n o r  s h a l l  b e  

d i s c l o s e d  t o  p a r e n t  o r  g u a r d i a n .

f) A l l  p e r s o n s  r e c e i v i n g  t e s t  r e s u l t s  m u s t  m a i n t a i n

c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  r e c e i v e d  e x c e p t  a s  n e c e s s a r y  t o  
r e c e i v e  m e d i c a l  o r  p s y c h o l o g i c a l  c a r e .

g) S p e c i m e n s  a n d  r e s u l t s  a r e  n o t  a d m i s s i b l e  e v i d e n c e  i n  
a  c r i m i n a l  o r  j u v e n i l e  p r o c e e d i n g .

h) C i v i l  l i a b i l i t y  i m m u n i t y  t o  a l l  p e r s o n s  p e r f o r m i n g  

t e s t i n g ,  t r a n s m i t t i n g  t e s t  r e s u l t s ,  o r  d i s c l o s i n g  i n f o r m a t i o n  i n  
a c c o r d a n c e  w i t h  p r o v i s i o n s  o f  t h i s  l a w .

S e c .  1 8 . 1 5 . 2 8 0 .  P e r s o n s  i n  c u s t o d y .

a  & b) M e d i c a l  p e r s o n n e l  w h o  h a v e  k n o w l e d g e  o f  a n
i n m a t e ' s  ( i n c l u d i n g  m i n o r s )  e x p o s u r e  t o  o r  i n f e c t i o n  b y  t h e  H I V  

v i r u s  o r  o t h e r  c o m m u n i c a b l e  d i s e a s e ,  i n c l u d i n g  a  p o s i t i v e  t e s t  

r e s u l t  o r  a  s t a t e m e n t  m a d e  t o  t h e  m e d i c a l  p e r s o n n e l ,  m u s t  c o n v e y  

t h i s  i n f o r m a t i o n  t o  t h e  o f f i c e r  i n  c h a r g e  o f  t h e  f a c i l i t y  w h e r e  t h e  
p e r s o n  i s  i n c a r c e r a t e d  o r  d e t a i n e d .

c) T h e  o f f i c e r  i n  c h a r g e  o f  t h e  f a c i l i t y  m u s t  n o t i f y  a l l  

e m p l o y e e s ,  m e d i c a l  p e r s o n n e l ,  c o n t r a c t  p e r s o n n e l ,  a n d  v o l u n t e e r s  

p r o v i d i n g  s e r v i c e s  a t  t h e  f a c i l i t y  w h o  m a y  h a v e  d i r e c t  c o n t a c t  w i t h
t h e  i n m a t e  o r  m i n o r  i n  q u e s t i o n  s o  t h a t  a p p r o p r i a t e  a c t i o n  f o r
p r o t e c t i o n  a n d  s a f e t y  c a n  b e  t a k e n .

d) C o n f i d e n t i a l i t y  m u s t  b e  m a i n t a i n e d  e x c e p t  a s  

n e c e s s a r y  t o  o b t a i n  m e d i c a l  o r  p s y c h o l o g i c a l  c a r e .

e) P e r s o n s  w h o  i n t e n t i o n a l l y  d i s c l o s e  p e r s o n a l  

i d e n t i f y i n g  d a t a  r e g a r d i n g  i n f o r m a t i o n  o b t a i n e d  u n d e r  t h i s  s e c t i o n  
a r e  g u i l t y  o f  a  c l a s s  A  m i s d e m e a n o r .

S e c t i o n a l  A n a l y s i s
C S H B 2 4
P a g e  2

Sec. 1 8 . 1 5 . 2 7 0 .  T e s t i n g  a n d  t e s t  r e s u l t s .

Sec. 1 8 . 1 5 . 2 9 0 .  D e f i n i t i o n s
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C S H B 2 4

O n e  o f  t h e  m o s t  s i g n i f i c a n t  e l e m e n t s  o f  s t a t e  g o v e r n m e n t  i s  

i t s  d u t y  t o  p r o t e c t  t h e  p u b l i c  f r o m  t h e  s p r e a d  o f  c o m m u n i c a b l e  

d i s e a s e s .  A l a s k a  l a w  u p h o l d s  t h i s  o b l i g a t i o n  b y  r e q u i r i n g  b l o o d  

t e s t s  o f  p r e g n a n t  w o m e n  t o  d e t e r m i n e  t h e  p r e s e n c e  o f  s y p h i l i s  (AS 

1 8 . 1 5 . 1 5 0 ) .  A n d ,  w h e r e  i t  i s  b e l i e v e d  t o  b e  n e c e s s a r y  t o  p r e s e r v e  

a n d  p r o t e c t  p u b l i c  h e a l t h ,  p e r s o n s  c a n  a l s o  b e  o r d e r e d  t o  s u b m i t  

t o  a n  e x a m i n a t i o n  t o  d e t e c t  t h e  p r e s e n c e  o f  t u b e r c u l o s i s .  (AS 

1 8 . 1 5 . 1 3 5 ) .

C S H B  2 4  i s  d e s i g n e d  t o  s a f e g u a r d  c e r t a i n  c r i m e  v i c t i m s  a n d  

p u b l i c  s a f e t y  p e r s o n n e l  b y  m a k i n g  a v a i l a b l e  i n f o r m a t i o n  r e g a r d i n g  

r i s k s  t o  t h e i r  h e a l t h  a n d  r e l i e v i n g  t h e m  o f  f e a r  o f  i n f e c t i o n  f r o m  

a l l  c o m m u n i c a b l e  d i s e a s e s  i n c l u d i n g  A I D S .

A l a s k a ' s  d u t y  t o  p r o t e c t  c r i m e  v i c t i m s ,  p e a c e  o f f i c e r s ,  a n d  

e m e r g e n c y  p e r s o n n e l  i s  s u b s t a n t i a l .  T h e r e f o r e ,  i t  i s  n o t  

u n r e a s o n a b l e  t o  w a r r a n t  b l o o d  t e s t i n g  o f  d e f e n d a n t s  c h a r g e d  w i t h  

c e r t a i n  c r i m e s  t o  d e t e r m i n e  t h e  p r e s e n c e  o f  t h e  h u m a n  

i m m u n o d e f i c i e n c y  v i r u s  (HIV) a n d  o t h e r  c o m m u n i c a b l e  d i s e a s e s .

I t  i s  k n o w n  t h a t  A I D S  a n t i b o d i e s  m a y  u s u a l l y  b e  d e t e c t e d  i n  

t h e  b l o o d  a n y w h e r e  f r o m  t w o  w e e k s  t o  t h r e e  m o n t h s  a f t e r  i n f e c t i o n ,

REPRESENTING 
GOLDEN HEART 

OF ALASKA



a n d  s o m e t i m e s  l o n g e r .  I f  t h e  d e f e n d a n t  d i d  i n f e c t  t h e  v i c t i m  w i t h  

A I D S ,  b u t  t h e  p r e s e n c e  o f  a n t i b o d i e s  c a n n o t  y e t  b e  d e t e c t e d  i n  t h e  

v i c t i m ' s  b l o o d ,  t h e  v i c t i m  m a y  i n f e c t  s o m e o n e  e l s e  b e f o r e  l e a r n i n g  

h e  c a r r i e s  t h e  A I D S  v i r u s .  T h e r e f o r e ,  t h e  m o s t  t i m e l y  w a y  t o  f i n d  

o u t  w h e t h e r  t h e  d e f e n d a n t  m a y  h a v e  i n f e c t e d  t h e  v i c t i m  i s  t o  t e s t  

t h e  d e f e n d a n t .  T h e  r i s k  o f  i n f e c t i n g  o t h e r s  g i v e s  a d d e d  w e i g h t  t o  

t h e  g o v e r n m e n t 's i n t e r e s t  i n  t e s t i n g  d e f e n d a n t s  c h a r g e d  w i t h  

c r i m e s .

T h e  i m p l i e d  i n t r u s i o n  f r o m  a  c o u r t  m a n d a t e d  b l o o d  t e s t  i s  

f u r t h e r  m i n i m i z e d  w h e n  c o m p a r e d  t o  t h e  a d v a n t a g e s  t h a t  m a y  b e  

g a i n e d  f r o m  i n f o r m i n g  a  c r i m e  v i c t i m  a s  w e l l  a s  t h e  o f f e n d e r  

w h e t h e r  h e  i s  a t  r i s k  f o r  i n f e c t i o n  w i t h  A I D S .  M o s t  r e c e n t

i n f o r m a t i o n  i n d i c a t e s  e a r l y  d e t e c t i o n  a n d  t r e a t m e n t  i s  e x t r e m e l y

a d v a n t a g e o u s .

T h e  g r e a t  d a n g e r  A I D S  p r e s e n t s  t o  o u r  s o c i e t y  a n d  t h e  r a p i d  

s p r e a d  o f  t h e  d i s e a s e  i n  r e c e n t  y e a r s  p r e s e n t s  t h e  g o v e r n m e n t  w i t h  

a  s t r o n g  i n t e r e s t  i n  e s t a b l i s h i n g  g r e a t e r  h e a l t h  s a f e t y  s t a n d a r d s .  

C S H B  2 4  d o e s  j u s t  t h a t .

H I V  i s  n o t  a  p o l i t i c a l  d e b a t e  o r  o p i n i o n  -  i t  i s  a  l i f e  

t h r e a t e n i n g  i l l n e s s .  W h e n  i t  t h r e a t e n s  t h e  l i v e s  o f  i n n o c e n t

v i c t i m s ,  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t h a t  g o v e r n m e n t  s t e p  i n  a n d

t a k e  a c t i o n .

S p o n s o r  S t a t e m e n t
C S H B 2 4
P a g e  2
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F R O M :  R e p r e s e n t a t i v e  B e r t  S h a r p

D A T E :  M a r c h  4, 1 9 9 1

S U B J : C S H B 2 4  d a t e d  3 / 1 / 9 1

B e f o r e  y o u  i s  a  n e w  d r a f t  o f  H B 2 4 ,  d a t e d  3 / 1 / 9 1 .  T h e  c h a n g e s  

t o  t h i s  b i l l  o c c u r  o n  p a g e  2, l i n e  1 7  w h e r e  " o r  t h e  v i c t i m ' s  

d e s i g n e e 11 w a s  a d d e d ;  a n d  p a g e  2, l i n e  2 0 ,  "A s s a u l t s  o n  C e r t a i n  

P e r s o n s " w a s  a d d e d  a n d  [ A S S A U L T S  O N  P U B L I C  O F F I C I A L S  A N D  M E D I C A L  

P E R S O N N E L ]  w a s  d e l e t e d .
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OF ALASKASponsor STmt - CS/s-BoZ'/C }



2 - / 3  - 9 /

M ik e  M e a th

6 6 0  W i l c o x  A v e n u e  # 2 0  

F a i r b a n k s ,  A la s k a  9 9 7 0 9

B e r t  S h a r p  

S ta te  H o u s e  

P .O .  B o x  V  

J u n e a u .  A la s k a 9 9 8 1 1

D e a r  Sir:

T h i s  le t te r  is  t o  e x p r e s s  m y  s u p p o r t  o f  p r o p o s e d  H o u s e  Bill 2 4 .  I  fu l ly  s u p p o r t  th is  

p r o p o s a l  w h i c h  w o u l d  m a k e  I H V  tes t in g  m a n d a t o r y  f o r  p e r s o n s  c o n v ic t e d  o f  

s e x u a l  o f f e n s e s .  T h e  r e s u l t s  o f  s u c h  tes ts  s h o u ld  b e  a v a i la b le  to  the  v ic t im , the 

v ic t im 's  le g a l  g u a r d ia n  a n d  th e  s p o u s e  o f  the  o f f e n d e r .  A  v ic t im ’s in ab i l i ty  to  a c c e s s  

to  a n  o f f e n d e r ' s  I1I V  r e s u l t s  s t a n d s  as  a m a j o r  o b s ta c le  to  the p r o c e s s  o f  h e a l in g  

a n d  r ee s ta b lis h in g  a s e n s e  o f  security . ' I h e  p r o p o s e d  le g is la t io n  is  a s ig n  to  th e  

p u b l i c  th a t  o u r  c r im in a l  ju s t ic e  s y s t e m  m a y  b e g in  to  r e c o g n iz e  v ic t im 's  r ig h ts .  I 

w o u l d  s u p p o r t  a n v  le g is la t io n  that  w o u l d  i m p r o v e  v i c t im 's  r ig h ts  w i th o u t  in f r in g in g  

o n  th e  c iv i l  l ib e r t ie s  o f  th e  a c c u s e d .  T h e  p r o p o s e d  H o u s e  Bill 2 4 ,  o n  i t 's  fa ce ,  d o e s  

n o t  a p p e a r  t o  p o s e  a n y  th rea t  to  a c o n v ic t e d  s e x u a l  o f f e n d e r ’s c o n s t i tu t io n a l  r ig h ts .  

T h a n k  y o u  f o r  y o u r  lim e a n d  c o n s id e r a t io n .

Sincerely,

M ik e  M e a th

/ s A t s c . ^ u p p o v - V



Jil l  C o n w a y

6 6 0  W i l c o x  A v e n u e  # 2 0  

F a i r b a n k s ,  A la s k a  9 9 7 0 9

B e r t  S h a r p  

S ta te  H o u s e  

P .O .  B o x  V

J u n e a u ,  A la s k a  9 9 8 1 1  

D e a r  Sir:

This le t te r  is  r e g a r d i n g  the  p r o p o s e d  H o u s e  B ill  2 4 .  I  w h o l e h e a r t e d l y  s u p p o r t  th is  

p r o p o s a l  w h ic h  w o u l d  m a k e  H I V  te s t in g  m a n d a t o r y  f o r  p e r s o n s  c o n v ic t e d  o f  

s e x u a l  o f f e n s e s .  T h e  r e s u l t s  o f  s u c h  te s ts  s h o u l d  b e  a v a i la b le  to  the  v ic t im , the 

v ic t im ’s  lega l  g u a r d i a n  a n d  the  s p o u s e  o f  the  o f f e n d e r .  A  v ic t im 's  in a b i l i ty  to  a c c e s s  

to  an  o f f e n d e r ’s  H I V  re s u l t s  s t a n d s  a s  a m a j o r  o b s ta c le  t o  th e  p r o c e s s  o f  h ea l in g  

a n d  r ee s tab lis h in g  a s e n s e  o f  security . T h e  p r o p o s e d  le g is la t io n  is  a s i g n  to  th e  

p u b l i c  th a t  o u r  c r im in a l  ju s t ic e  s y s t e m  is  b e g in n in g  to  r e c o g n i z e  v i c t im 's  r ig h ts .  I  

w o u l d  s u p p o r t  a n y  le g is la t io n  th a t  w o u l d  i m p r o v e  v i c t im 's  r ig h ts  w i th o u t  in f r in g in g  

o n  th e  c iv i l  l ib e r t ie s  o f  th e  a c c u s e d .  T h e  p r o p o s e d  H o u s e  Bill  2 4 ,  o n  i t 's  fa ce ,  d o e s  

n o t  a p p e a r  to  p o s e  a n y  th rea t  to  a  c o n v ic t e d  s e x u a l  o f f e n d e r ' s  c o n s t i tu t io n a l  r ig h ts .  

T h a n k  y o u  f o r  y o u r  t im e  a n d  c o n s id e r a t io n .

S in c e re ly ,

J i l l  C o n w a y
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BUrntse o f  iR ep reuen ta tiues

T O R e p r e s e n t a t i v e  P a t  C a r n e y  

C o - C h a i r  H E S S  C o m m i t t e e

M E M O R A N D U M

R e p r e s e n t a t i v e  G e o r g i a n n a  L i n c o l n  
C o - C h a i r  H E S S  C o m m i t t e e

D A T E :  J a n u a r y  25, 1 9 9 1

S U B J : S c h e d u l i n g  r e q u e s t

F R O M R e p r e s e n t a t i v e  B e r t  S h a r p

I r e s p e c t f u l l y  r e q u e s t  a  h e a r i n g  t o  b e  s c h e d u l e d  a s  s o o n  a s  

p o s s i b l e  o n  H B 2 4 ,  A I D S  T e s t i n g  f o r  S e x  O f f e n d e r s .  I n  v i e w  o f  t h e  

i n c r e a s i n g  n u m b e r  o f  s e x u a l  o f f e n s e s  o c c u r r i n g  i n  o u r  S t a t e ,  I f e e l  

i t  i s  c r i t i c a l  t h a t  t h i s  l e g i s l a t i o n  b e  r e v i e w e d  a n d  p a s s e d  o u t  o f  

c o m m i t t e e  w i t h  a l l  d u e  s p e e d .

H B 2 4  w o u l d  r e q u i r e  m a n d a t o r y  H I V  t e s t i n g  f o r  a l l  c o n v i c t e d  

s e x u a l  o f f e n d e r s .  R e s u l t s  o f  t h i s  t e s t  w o u l d  b e  m a d e  a v a i l a b l e  t o  

t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  i n  t h e  i n t e r e s t  o f  p r o t e c t i n g  o t h e r  

i n m a t e s ,  t h e  s p o u s e  o f  t h e  o f f e n d e r ,  a n d  t h e  v i c t i m  o r  t h e  v i c t i m ' s  

l e g a l  c u s t o d i a n .

I h a v e  p r e p a r e d  a  C S  f o r  c o m m i t t e e  c o n s i d e r a t i o n .  T h e  o n l y  

c h a n g e  i s  t h a t  n o t i f i c a t i o n  t o  t h e  v i c t i m  o r  t h e  s p o u s e  s h a l l  b e  

u p o n  r e q u e s t .

A  f i s c a l  n o t e  h a s  b e e n  r e q u e s t e d .

REPRESENTING 
GOLDEN HEAnT 

OF ALASKA
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R e n e e  H e r b s t  
99 02  A f o g n a k  C i r c l e  
E a g l e  R i v e r  A K  9 9 5 7 7  
F e b r u a r y  5, 1 9 9 1

Bert S h a r p  
S t a t e  H o u s e  
P O B o x  V
J u n e a u  A K  9 9 8 1 1  

D e a r  Mr. S ha r p :

I s u p p o r t  th e h o u s e  b i l l  24. I t h i n k  it is i m p e r a t i v e  t h a t  this
be p a s s e d .  It is u n f a i r  th at  v i c t i m s  of m o l e s t a t i o n  o r  r a p e  no t
k n o w  o f  o t h e r  h o r r o r s  tha t m a y  b e f a l l  t h e m  b e s i d e s  the t r a u m a  o f 
the  ev en t .  It is t i m e  to p a y  s o m e  a t t e n t i o n  to v i c t i m s '  r i g h t s
e s p e c i a l l y  as it is t h o s e  s a m e  v i c t i m s  th at  v o t e  f o r  the
l e g i s l a t o r s .  G i v e  us al l a c h a n c e .

S i n c e r e l y ,

tm iW
(enee H e r b s t

O fn

OJH, y  I ' f o u i / r w w  < U  M

■jMxi



P . O .  B o x  " 2 8 8 4  
F a i r b a n k s .  ° ° " C ?  
1 F e b r u a r y  1 9 9 i

Dear  B e r t  S h a r p :

I  am w r i t i n g  t o  t h a n k  y o u  f o r  p r o p o s i n g  H B 2 4 .  a n a  I  
p l a n  t o  w r i t e  t o  o t h e r  l e g i s l a t o r s  t o  s o l i c i t  t h e i r  s u p p o r t  
f o r  y o u r  e f f o r t s .

I t  i s  a  t r i u m p h  o f  t w i s t e d  r e a s o n i n g  t h a t  a t  t h i s  t i m e  
r a p i s t s  a n d  m o l e s t e r s  a r e .  i n  e f f e c t ,  a l l o w e d  t o  c o n t i n u e  
t h e i r  t o r t u r e  a n d  p o w e r  o v e r  t h e i r  v i c t i m s  l o n g  a f t e r  t h e  
p h y s i c a l  a s s a u l t  h a s  e n d e d .  ;

A g a i n ,  my  a p p r e c i a t i o n  f o r  s u p p o r t i n g  l e g i s l a t i o n  t h a t  
i s  i m p o r t a n t  f o r  a l i  w o m e n .



P.O. Box "2884 
F a i r b a n k s .  9 9 7 G T  
1 F e b r u a r y  1991

D e a r  3 e r t  S h a r p :

Thank you fo r  p ro p o s in g  HB24, I o n ly  hope cha t o th e r  
l e g i s l a t o r s  h a v e  the c o u r a g e  to s u p p o r t  the Dill.

U n t i l  r e c e n t l y  I  w a s  n o t  a w a r e  t h a t  v i c t i m s  o f  r a p e  a n a  
i n c e s t  w e r e  n o t  a l l o w e d  a c c e s s  t o  t h e  r e s u l t s  o f  H I V  t e s t s

forffifi'd on sn<?if c i oio r.no inol©9 t - e fS i  i t  i?
i n c o n c e i v a b l e  t h a t  a t  t h i s  t i m e  r a p i s t s  a n d  m o l e s t e r s  a r e .  
i n  e f f e c t ,  a l l o w e d  t o  c o n t i n u e  t h e i r  c o n t r o l  o f  t h e i r  
v i c t l n v ' s  l i v e s  l o n g  a f t e r  t h e  p h y s i c a l  a s s a u l t  h a s  e n d e d .

My a p p r e c i a t i o n  f o r  y o u r  f a r s i g h t e d n e s s  i n  p r o p o s i n g  
t h i s  l e g i s l a t i o n  b e f o r e  i t  b e c a m e  a  p o p u l a r  i s s u e .

S i n c e r e l y .  -S ’.
T e d  S .  S p o n s e l
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BHd u b e  o f  E s p r E B E n t a t i u E B

M  E M O  R  A  N D U M D e c e m b e r  1 7 ,  1 9 9 0

S U B J : A I D S  T e s t i n g  f o r  S e x u a l  O f f e n d e r s  ( W . O .  1 7 - L S 0 2 3 3 )

T O :  T e r r i  L a u t e r b a c h ,  L e g i s l a t i v e  C o u n s e l

F R O M :  R e p r e s e n t a t i v e  B e r t  S h a r p

M y  p r i m a r y  i n t e n t  i n  p r o p o s i n g  t h i s  l e g i s l a t i o n  i s  t o  m a k e  t h i s  

i n f o r m a t i o n  a v a i l a b l e  t o  t h e  v i c t i m  o r  t h e  o f f e n d e r ' s  s p o u s e .  I n  

a d d i t i o n ,  i t  w o u l d  b e  m a d e  a v a i l a b l e  t o  p r i s o n  o f f i c i a l s  t o  a l l o w  

f o r  p o s s i b l e  s e g r e g a t i o n  a n d  m e d i c a l  t r e a t m e n t .

I u n d e r s t a n d  t h a t  t h i s  m a y  r a i s e  c o n s t i t u t i o n a l  p r i v a c y  i s s u e s .  

H o w e v e r ,  I  b e l i e v e  t h a t  t h r e s h h o l d  w a s  c r o s s e d  w i t h  t h e  

e s t a b l i s h m e n t  o f  m a n d a t o r y  D W I  b r e a t h a l y z e r  a n d  b l o o d  t e s t s  f o r  

p e r s o n s  c h a r g e d  w i t h  D W I  o f f e n s e s .

T h e  l e g i s l a t i o n  w o u l d  p r o v i d e  f o r  t e s t i n g  f o r  a n  H I V  p o s i t i v e  
r e s p o n s e  a s  w e l l  a s  f u l l - b l o w n  A I D S .

P l e a s e  r e v i s e  t h e  b i l l  a c c o r d i n g l y ,  a n d  l e t  m e  k n o w  i f  I c a n

p r o v i d e  y o u  w i t h  f u r t h e r  c l a r i f i c a t i o n .

REPRESENTING 
GOLDEN HEART 

C F  ALASKA
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P .O .  B o x  Y, J u n e a u , A la s k a  9 9 8 1 1  
( 9 0 7 )  4 6 5 - 3 8 6 7  o r  4 6 5 - 2 4 5 0  
F A X  ( 9 0 7 )  4 6 5 - 2 0 2 9

D e liv e r ie s  t o :  2 4 0  M a in  S tree t 
C o u r t  F la z a , R o o m  5 0 0  

M a i l S t o p  3 1 0 1

M E M O R A N D U M N o v e m b e r  28, 1990

S U B J E C T :

T O :

F R O M :

A I D S  T e s t i n g  f o r  S e x u a l  O f f e n d e r s  ( W .O .  N o .  1 7 -L S 0 2 3 3 )

R e p r e s e n t a t i v e  B e r t  S h a r p

T e r r i  L a u t e r b a c h  \iN^—
L e g is la t iv e  C o u n s e l

E n c l o s e d  is a  d r a f t  r e l a t in g  t o  A I D S  te s t in g  fo r  s e x u a l  o f f e n d e r s .

Y o u  will n o t e  t h a t  t h e  d r a f t  o n ly  r e q u i r e s  te s t in g ,  a s  y o u  r e q u e s t e d ,  a n d  it m a k e s  t h e  
r e s u l t s  o f  t h e  te s t s  c o n f id e n t ia l .  I t  d o e s  n o t  p r o v id e  t h a t  th e  r e s u l t s  o f  t h e  t e s t  b e  
c o m m u n i c a t e d  to  a n y o n e .

I h a v e  e x p a n d e d  t h e  d r a f t  b e y o n d  " rap is ts "  to  in c lu d e  all d e g r e e s  o f  s e x u a l  a s s a u l t  a n d  
s e x u a l  a b u s e  o f  a  m in o r .  T h i s  is in  k e e p in g  w i th  a  r e c e n t l y  e n a c t e d  W a s h i n g t o n  law, 
a  c o p y  o f  w h ic h  is a t t a c h e d .  T h e  W a s h in g t o n  law  a ls o  r e q u i r e s  t e s t in g  f o r  c e r t a in  
d r u g  o f f e n d e r s  a n d  p r o s t i t u t i o n  o f f e n d e r s  a n d  c o u n s e l in g  f o r  t h e  p e r s o n s  w h o  a r e  
t e s t e d ,  b u t  I h a v e  n o t  a d d e d  th o s e  p r o v i s io n s  to  y o u r  bill.

Y o u  r e q u e s t e d  a  d i s c u s s io n  o f  t h e  le g a l  r a m i f i c a t io n s  o f  t h e  d r a f t .  I s s u e s  r a i s e d  b y  
m a n d a t o r y  t e s t i n g  lie  in  t h e  a r e a  o f  p r iv a c y  f o r  t h e  m o s t  p a r t .  A  b l o o d  t e s t  is a n  
i n t ru s io n  in to  t h e  b o d y ,  a n  a r e a  f o r  w h ic h  so c ie ty  r e c o g n iz e s  a n  e x p e c t a t i o n  o f  
p r iv acy .  T h e r e f o r e ,  t h e r e  a r e  is su es  r a i s e d  u n d e r  a r t .  I, s e c .  22, C o n s t i t u t i o n  o f  t h e  
S t a t e  o f  A la s k a ,  w h ic h  r e c o g n iz e s  a  s p e c if ic  r ig h t  o f  p r iv acy ,  a n d  u n d e r  t h e  f e d e r a l  
c o n s t i tu t io n ,  w h ic h  h a s  b e e n  i n t e r p r e t e d  to  g r a n t  a n  im p l ie d  r ig h t  o f  p r iv a c y  u n d e r  
s e v e r a l  d i f f e r e n t  p ro v is io n s .

T h e r e  w o u ld  b e  a d d i t i o n a l  p r iv a c y  is su e s  r a i s e d  if, i n s t e a d  o f  s im p ly  t e s t in g  th e  
o f f e n d e r s ,  y o u r  bill a ls o  p r o v i d e d  fo r  s h a r in g  in f o r m a t i o n  a b o u t  t h e  t e s t  w i th  a n y o n e  
e ls e ,  fo r  in s t a n c e ,  t h e  v ic t im  o f  t h e  a s s a u l t  o r  a b u s e  o r  t h e  w a r d e n  o f  t h e  p r i s o n .

I c a n n o t  g ive  y o u  a  full d i s c u s s io n  o f  t h e  c o n s t i t u t i o n a l i t y  o f  y o u r  p r o p o s a l  u n ti l  I 
u n d e r s t a n d  t h e  p u r p o s e  f o r  w h ic h  y o u  w o u ld  r e q u i r e  A I D S  te s t in g .  Is t h e  p u r p o s e  
to  c o u n s e l  i n m a t e s  b e f o r e  t h e y  r e t u r n  to  s o c ie ty ?  Is t h e  p u r p o s e  t o  a l lo w  s e g r e g a t i o n  
in p r i s o n ?  Is t h e  p u r p o s e  to  i n f o rm  t h e  v ic t im  o r  t h e  o f f e n d e r ’s s p o u s e  o r  o t h e r
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P O .  B o x  Y, J u n e a u , A la s k a  9 9 8 1 1  D e l iv e r ie s  t o :  2 4 0  M a in  S tre e t
( 9 0 7 )  4 6 5 - 1 8 6 7  n r  4 6 5 - 2 4 5 0  C o u r t  P la z a , R o o m  5 0 0
F A X  ( 9 0 7 )  4 6 5 - 2 0 2 9  M a i l S to p  3 1 0 1

M E M O R A N D U M  D e c e m b e r  21, 1990

S U B J E C T :  H I V +  T e s t in g  f o r  S e x u a l  O f f e n d e r s  ( W o r k  O r d e r  N o .
7 L S -0 2 3 3 )

R e p r e s e n t a t i v e  B e r t  S h a r p

T e r r i  L a u t e r b a c h  
L eg is la t iv e  C o u n s e l

E n c l o s e d  is a  n e w  d ra f t  o f  y o u r  bill r e la t in g  to  H I V +  te s t in g  f o r  s ex u a l  o f f e n d e r s .

A s  y o u  r e q u e s t e d ,  I h a v e  e x p a n d e d  th e  d r a f t ’s s c o p e  to  in c lu d e  H I V +  tes t ing ,  n o t  j u s t  
A I D S  te s t in g .  I h a v e  a lso  p r o v id e d  fo r  s h a r in g  th e  r e s u l t s  o f  t h e  t e s t  w i th  th e  p e r s o n s  
y o u  r e q u e s t e d .

I m u s t  a d v is e  y o u  t h a t  th e  p r iv ac y  issu es  I r a i s e d  in m y  f irs t  m e m o  a r e  p r o b a b ly  n o t  
t h e  s a m e  s o r t  t h a t  a r e  r a is e d  by th e  D W I  t e s t in g  a r e a  t h a t  y o u  m e n t io n e d .  T e s t i n g  
fo l lo w in g  s u s p ic io n  o f  D W I  is a n  in v es t ig a t iv e  t e c h n i q u e  f o r  g a th e r in g  e v i d e n c e  o f  a  
c r im e ;  h a v in g  A I D S  o r  H I V +  b lo o d  is n o t  a  c r im e .  A lso ,  D W I  b lo o d  tes ts  a r e  n o t  
m a n d a t o r y ,  a n d  e v e n  b r e a t h  te s t s  ca n  b e  r e fu s e d ,  a l t h o u g h  w i th  a  p en a lty .  S o ,  t h e  
in t ru s iv e  a s p e c t  o f  th is  bill is s ig n if ican tly  g r e a t e r  ( b l o o d  t e s t  vs. b r e a t h  te s t )  a n d  f o r  
a  d i f f e r e n t  p u r p o s e  (p u b l ic  h e a l th  vs. c r im in a l  in v e s t ig a t io n )  t h a n  th e  in t ru s iv e n e s s  
r e l a t e d  to  D W I  in v es t ig a t io n s .

A ll  th is  is n o t  t o  say  t h a t  y o u r  d ra f t ,  if e n a c t e d  in to  law , w o u ld  b e  to ta l ly  in d e f e n s ib le .  
T h e r e  o b v io u s ly  a r e  s o m e  im p lic a t io n s  f o r  p u b l i c  h e a l th .  I j u s t  w a n t  to  le t  y o u  k n o w  
t h a t  t h e  p r iv a c y  a n d  po licy  c o n s id e r a t io n s  in v o lv ed  in  D W I  c a s e s  a r e  n o t  r e a l ly  th e  
s a m e  a s  t h o s e  in v o lv ed  in H I V +  te s t in g  s o  D W I  p r e c e d e n t s  w o u ld  n o t  b e  v e ry  
h e lp fu l  in s u p p o r t i n g  y o u r  bill if it w e re  t e s t e d  in c o u r t .

L e t  m e  k n o w  if I c a n  b e  o f  f u r t h e r  a s s is ta n c e .

T M L : m i
9 0 -0 1 6 .m a i

T O :

F R O M :

E n c l o s u r e
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70.24.310 T itle  70 RC W : Public Health and Sa fe ty

prevention, transm ission, and tre a tm en t o f A ID S  and 
shall not be required fo r employees who are covered by 
comparable ru les adopted under o ther sections o f th is 
chap ter. In  adopting rules under th is section, the depa rt­
m ent shall consider infection con tro l s tanda rds and edu­
ca tio na l m a te r ia ls  a va ilab le  from  ap p ro p ria te  
professional associations and p ro fe ssiona lly  prepared 
publications. [1988 c 206 § 608.]

70.24.320 Counse ling and te s t in g  A ID S  and
H IV  Definitions. Unless the con tex t c learly requires
otherw ise, the defin itions in th is section apply th rough ­
ou t th is chapter.

(1 ) 'P re te s t counseling" m eans counseling aimed a t 
'lelping the individual understand ways to reduce the 
risk  o f H IV  infection, the n a tu re  and purpose o f the 
tests, the significance o f the re su its , and the potential 
dangers o f the disease, and to assess the individual's 
ab ility  to cope with the results.

(2 ) ' Posttest counseling" m ean s fu rth e r counseling 
following testing usually directed toward increasing the 
individual's understanding o f th e  human im munodefi­
ciency virus infection, changing th e  individual's behav­
ior, and, i f  necessary, encourag ing the ind ividual to 
no tify  persons with whom there h a s been contact capable 
o f spread ing H IV .

(3 ) "A ID S  counseling" means counseling d irected to­
ward increasing the individual's understand ing o f ac­
quired immunodeficiency syndrom e and changing the 
individual's behavior.

(4 ) "H IV  te s tin g " means a te s t indicative o f in fecticr. 
with the human immunodeficiency v iru s as specific',! by 
the board o f health by rule. [1988 c 206 § 701.]

70.24.325 Counseling and te s tin g  Insurance re­
quirements. (1 ) T h is  section sha ll apply to counseling 
and consent fo r H IV  testing adm in iste red  as p a rt o f an 
app lication  fo r coverage au th o rized  under T i t le  48 
RC W .

(2 ) Persons subject to regulation under T itle  48 R C W  
who are requesting an insured, a sub sc ribe r, o r a poten­
tial insured or subscriber to fu rn ish  the resu lts o f an 
H IV  test fo r underw riting purposes as a condition fo r 
obtaining or renewing coverage u nd e r an insurance con­
trac t. health care service con trac t, or health m ain te­
nance organization agreement sha ll:

(a )  Provide w ritten  information to  the individual prior 
to being tested which explains:

( i )  W hat an H IV  test is;
( i i )  Behaviors th a t place a person a t risk fo r H IV  

infection;
( i i i )  T h a t the purpose o f H IV  te s t in g  in th is se ttin g  is 

to determ ine e lig ib ility  for coverage;
(iv ) The potential risks o f H IV  te s tin g ; and
(v ) Where to obtain H IV  pretest counseling.
(b ) Obtain informed specific w ritte n  consent .for an 

H IV  test. The w ritten informed consen t sha :l include:
( i )  An explanation o f the con fiden tia l trea tm en t o f the 

test results which lim its access to th e  resu lts to persons
(Title 70 RCW— p 20]

involved in handling o r de te rm in ing applications fo r cov­
erage o r claim s o f the app lican t o r cla im ant and to those 
persons designated under (c ) ( i i i )  o f th is subsection; and

(i i )  Requirements unde r (c ) ( i i i )  o f th is subsection.
(c ) E s tab lish  procedures to in fo rm  an applicant o f the 

following:
( i )  T h a t po st-te s t counseling, as specified under W A C  

248-100-209(4 ), is requ ired  i f  an H IV  test is positive or 
indeterm inate;

( i i )  T h a t p o st-te s t counseling occurs a t the tim e a 
positive o r indeterm inate H IV  test resu lt is given to the 
tested individual;

( i i i )  T h a t the applican t m ay designate a health care 
provider or health care agency to whom the insurer, the 
health care service con trac to r, o r health maintenance 
organization will provide positive or indeterm inate test 
re su lts fo r in terp re ta tion  and p o s t-te s t counseling. When 
an applican t does not id en tify  a designated health care 
p rovider or health care  agency and the applicant's test 
resu lts a re  cither positive or indeterm inate, the insurer, 
the health  care service con trac to r, o r health maintenance 
organ ization shall p rovide the test resu lts to the local 
health departm ent fo r in te rp re ta tion  and po s t-te s t coun­
seling; and

(iv ) T h a t positive o r inde term inate H IV  te s t results 
shall not be sen t d irec tly  to the applicant. [1989 c 387 § 1-]

70.24.330 H IV  te s tin g  Consent, exceptions. No
person may undergo H IV  testing w ithout the person's 
consent except:

(1 ) P u rsu an t to R C W  7.70.065 fo r incom peten t 
persons;

(2 ) In  sercprevalcncc studies where neither the per­
sons whose blood is be ing tested know the te s t resu lts 
nor the persons conducting the tests know who is under­
go ing testing ;

(3 ) I f  the departm en t o f labor and industries d e te r­
mines th a t it is re levan t, in which case payments made 
under T i t le  51 RCW  m ay  be conditioned on the tak ing 
o f an H IV  antibody te s t; or

(4 ) A s  otherwise exp re ssly  au thorized by th is chapter. 
[1988 c 206 § 702.]

70.24.340 Convicted persons M andato ry testing
and counseling fo r c e rta in  offenses Employees sub­
s tan tia l exposure to bodily fluids Procedure. (1 ) Lo ­
cal health  departm ents authorized under th is chapter 
sha ll conduct or cause to  be conducted p re te st counsel­
ing, H IV  testing, and p o stte st counseling o f a ll persons:

(a )  Convicted o f a sexua l o ffense under chap ter 9A.44 
R C W ;

(b ) Convicted o f p ro s titu tio n  or offenses re la ting to 
p rostitu tion  under chap te r 9A.88 R C W ; or

(c ) Convicted o f d ru g  offenses under chap ter 69.50 
R C W  i f  the court determ ines a t the time o f conviction 
th a t the related drug o ffen se  is one associated with the 
use o f hypoderm ic needles. *

(2 ) Such  testing sha ll be conducted as soon as possible 
a fte r sentencing and sha ll be so ordered by the sentenc­
ing judge.

(1989 Ed.)
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Im e n t ’s p ro tec t io n  
n in a t io n  o f  recent 
ia t  m u s t  be m e t  to 
s t ing  s t a tu te ,  
it o f  th e  p eo p le  to 
:ts, a g a in s t  unrea- 
• . .”9a In Katz u. 
/ e rn m e n ta l  ac tion 
active a n d  reason- 
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c r im in a l  p roceed-  
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reserve public health. 
C o n s t i tu t io n a l Q ues-

1 (19891.
967) (stating th a t the 
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ntext of a warrantless

im erber v. California,

:ro. .‘37 U.S. a t 523. 
rran ts snail issue, hut 
mend. IV,

i f

fit

I
.•g.
rK.

V *

i s s u e tK a J u d ic ia l  w a r r a n t  based  on p r o b a b le  cau se .10* F o r  a s e a r c h ,w e r r ^  
r a n t  to  issTle-dn a  c r im in a l  co n tex t ,  t h e r e  m u s t  be probab .le- 'cause  to 
believe t h a t  a c m n e ^ h a s  been or is b e in g  c o m m i t t e d ^ '  C onverse ly ,  if 
t h e  s e a rc h  i s -d e e m e d  a d m in is t r a t iv e ,  w a r r a n t e d ' ’in s p e c t  p re m ise s  or 
p e r so n s  a re  is su ed  w h e n  t h e h s ^ r e  r e a s o n a b le  legis la tive  or a d m i n i s t r a ­
t iv e  s t a n d a r d s  t h a t  au th o r iz e  thegjfeHjJfrusions.108 F u r th e rm o re ,  so m e c i r ­
c u m s ta n c e s  will ju s t i f y  a  v^jardmless a d m in i s t r a t i v e  s e a r c h .107 T h u s ,  the  
s t a n d a r d s  t h a t  a u t ly H r i fe c r im in a l  a n d  a d m in i s t r a t iv e  sea rch es  d iffe r  
a n d  p e r h a p s  a p ^ s s  rigorous in th e  l a t t e r .  W h e th e r  a  s e a rc h  o f  an  ind i-  
v id u a l ’s t ik r tm  is reaso n ab le ,  th e re fo re ,  d e p e n d s  on  w h e th e r  th e  s e a rc h  is 
c r irnkfa l  o r  a d m in i s t r a t iv e  in n a tu r e .108

A. Standards Governing Criminal Searches Under the; Fourth
Amendment  • "

In  Schmerber v. California109 t h e  S u p r e m e  C o u r t  h e ld  t h a t  c o m p u l ­
so ry  a d m in i s t r a t io n  o f  a  b lood  te s t  is a  s e a rc h  u n d e r  th e  fo u r th  a m e n d ­
m e n t .110 W h ile  t h e  C o u r t  d e te rm in e d  t h a t  th e  police in v e s t ig a t io n  o f  a 
v e h ic u la r  h o m ic id e  h a d  p rov ided  p r o b a b le  cause  to  be lieve  t h a t  th e  d e ­
f e n d a n t  h a d  b e e n  d r iv in g  while in to x ic a te d ,  th e  d e f e n d a n t ’s b lood  a lc o ­
h o l  t e s t  w as c o n d u c te d  w i th o u t  a w a r r a n t .111 T h e  C o u r t  he ld ,  how ever ,  
t h a t  u n d e r  th e s e  c i rc u m sta n ces  a w a r r a n t l e s s  s e a rc h  w as  re a s o n a b le  b e ­
c a u se  th e  ev id en ce  o f  d ru n k  driv ing  w o u ld  have  b ee n  lo s t  by  th e  t im e  
t h e  police h a d  o b ta in e d  a sea rch  w a r r a n t .112 T h e re fo re ,  p ro m o t io n  o f  a  
le g i t im a te  g o v e r n m e n ta l  in te re s t  o u tw e ig h e d  th e  in t ru s io n  in to  th e  d e ­
f e n d a n t ’s p rivacy .

Schmerber d e m o n s t r a te s  t h a t  if  t h e  t e s t  o f  a n  in d iv id u a l ’s b lo o d  is 
i n t e n d e d  to  d isco v e r  a n d  secure ev id en c e  for use  in  a c r im in a l  p r o c e e d ­
ing, th e  g o v e r n m e n t  m u s t  o b ta in  a s e a r c h  w a r r a n t  fo u n d e d  on  p ro b a b le  
c a u se  t h a t  th e  t e s t  will yield  ev idence  o f  a  c r im e  u n less  a t im e  d e la y  
w o u ld  re su l t  in  loss o f  th e  evidence a l t o g e th e r .113 Schmerber a n d  its 
p r o g e n y ,114 how ever ,  s h e d  litt le  light o n  t h e  re a so n a b le n e s s  o f  a  b lood

104. S k in n e r . 109 S. Ct. a t 1414.
105. See  C am a ra . 387 U.S. a t 534; Note. M a n d a t o r y  A ID S  T e s tin g , s u p ra  note 3. a t 1424.
106. C am a ra . 387 U.S. a t 538.
107. S ee  Note. M a n d a to r y  A ID S  Testing , s u p r a  note 3, a t 1424; see a ls o  in f r a  notes 124-64 

and  accompanying text.
108. Note, M a n d a to r y  A ID S  T esting , su p ra  n o te  3. a t  1424.
109. 384 U.S. 757 (1966).
110. Id . a t 767.
111. Id . a t  768-69 & n.12.
112. Id . a t 770-71; see a ls o  Note. M an d a to ry  A ID S  T e s tin g , s u p ra  note 3. a t 1425 'no ting 

th a t th e  alcohol "would have d issipated from the d e fen d an t's  blood before a search w arran t could 
have been obtained").

113. Note. M a n d a to r y  A ID S  T esting , su p ra  n o te  3. a t  1427.
114. In W inston v. Lee. 470 U.S. 753 1 1985). th e  C ou rt refused to au thorize removal o f a

S-Fbwsoî  ‘Su.PPae.T *  \
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sea rch  in an a d m in i s t r a t iv e  s i tu a t io n .  A rguab ly ,  a p ro g ram  of 
m a n d a to r y  H IV  te s t in g  of sex  o ffenders  r e p re s e n t s  a  sea rch  t h a t  is m ore  
a d m in is t r a t iv e  t h a n  c r im in a l  in n a tu re .  B eca u se  th e  p r im a ry  p u rp o se  of 
m a n d a to r y  te s t in g  is to  p ro te c t  som e e le m e n t  or  s e g m e n t  o f  pub lic  
h e a l th  a n d  n o t  to  o b ta in  ev idence  to  be u sed  in a c r im in a l  p ro c e e d ­
in g ,116 one  m u s t  look  c lo s e ly 'a t  th e  way in  w h ich  th e  C o u r t  h as  d ev e l ­
o p e d  its do c tr in e  o f  a d m in i s t r a t iv e  sea rch e s  in o rd e r  to  fit m a n d a to r y  
H I V  te s t in g  for sex  o f fen d e rs  w ith in  th e  f o u r th  a m e n d m e n t  f ram ew ork .

B. Standards Governing Administrative Searches Under the Fourth
Amendment1. W a r r a n te d  S e a rc h e s

In  Camara v. Municipal Court116 t h e  S u p re m e  C o u r t  rev ersed  th e  
d e f e n d a n t ’s conv ic t ion ,  w h ich  was b ase d  o n  h is  re fu sa l  to  allow s t a t e  
h e a l t h  in sp ec to rs  to  c o n d u c t  a  w a r ra n t le s s  s e a rc h  o f  h is  h o m e  for h o u s ­
in g  code v io la t io n s.117 T h e  C o u r t  he ld  t h a t  a n  a d m in is t r a t iv e  s ea rch  
c o n d u c te d  to en fo rce  s t a t e  reg u la t io n s  in  t h e  p u b l ic  in te r e s t  c o n s t i tu te s  
a  s ign if ican t  in t ru s io n  on  fo u r th  a m e n d m e n t  in te re s ts .  W h e n  p e r fo rm e d  
w i th o u t  a  w a rran t ,  s u c h  a s ea rch  lacks th e  n ec e s sa ry  f o u r th  a m e n d m e n t  
s a fe g u a rd s .118 T h e  Camara C o u r t  d e c la re d  t h a t  a n  a d m in is t r a t iv e  
s e a rc h  w ould  be  r e a s o n a b le  on ly  if  p e r fo rm e d  o n  th e  bas is  o f  a  w a r r a n t  
t h a t  verifies th e  n e e d  for a n d  d e l in ea te s  t h e  sco p e  of th e  s e a r c h .119 T h e  
C o u r t  d id  n o t  im p o se  c r im in a l  sea rch  s t a n d a r d s  for p ro b a b le  cause  as  a 
r e q u i r e m e n t  for o b ta in in g  a n  a d m in is t r a t iv e  w a r ra n t .  R a th e r ,  th e  C o u r t  
so u g h t  to  s tr ike  a  b a lan c e  b e tw e en  th e  p u b l ic  a n d  p r iv a te  in te re s ts  im ­
p l ic a te d  in an  a d m in i s t r a t iv e  sea rch  by  h o ld in g  t h a t  th e r e  is p ro b a b le

bu lle t from the defendant's body th a t the Commonwealth of Virginia claimed would provide 
s trong  evidence of the d e fen d an t’s guilt. Because the surgery was dangerous to the defendant, the 
in trusion was more severe th an  the one sanctioned in S c h m e rb e r . S ee  id . a t 761 4  n.4. Further, 
because the Commonwealth had  substan tia l add it.m a l evidence th a t would convict th e  defendant, 
the Court declared th a t th e  invasion of the ae fendan t’3 body was unreasonable. Id . a t 767.

115. See su p ra  tex t accompanying notes 101-02. The P residen tial Commission on the H um an 
Immunodeficiency Virus Epidem ic recommended legislation th a t would make knowing, in tentional 
transm ission of HIV a crim inal otfense P re s id e n t ia l C om m is s io n , s u p ra  note 2. a t  120. In this 
respect, a m andatory HIV te s t of a sex offender could be seen as a crim inal search under the 
fourth  amendment, since the government would be seeking evidence useful in a crim inal proceed­
ing. A few states, including Florida, Idaho, Louisiana, and  Nevada, have passed crim inal s ta tu tes  
specifically intended to cover in tentional HIV transm ission. Id . Furthermore, some sta tes nave 
chosen to use a positive HIV test to increase sentences in sexual assau lt convictions wnen the 
defendan t was aware th a t he was HIV-infected a t the tim e of the attack. Hotftnan. .,upra note 4. ut
39.

116. 387 U.S. 523 (1967).
117. Id .
118. Id . at 534.
119. Id . a t 531-33 4  n. 10.
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ca u se  to  issue a w a r r a n t  to  in s p e c t  w h en  “ re a so n ab le  legis la tive  or a d ­
m in is t r a t iv e  s t a n d a r d s ” m a n d a te  th e  in s p e c t io n .120

T h e  p ro b a b le  cause  s t a n d a r d s  for an  a d m in is t r a t iv e  s ea rch  are r e la ­
t iv e ly  vague  as c o m p a re d  w i th  th o se  r e q u i r e d  in  the  c r im in a l  co n tex t .  
F o r  ex am p le ,  th e  Camara C o u r t  fo u n d  t h a t  th e  co n d it io n  o f  th e  s u r ­
ro u n d in g  area , th e  passage  o f  t im e ,  a n d  th e  n a tu r e  of th e  p rem ises  to  be 
in s p e c te d  are  re a so n a b le  leg is la tive  s t a n d a r d s  u p o n  w h ich  a sea rch  w a r ­
r a n t  ca n  issue.121 T h e  C o u r t  d id  n o t  d e m a n d  t h a t  a u th o r i t i e s  have e x ­
p re s s  know ledge  o f  th e  p r e m is e s ’ p a r t i c u la r  co n d i t io n  before  re q u e s t in g  
a  w a r r a n t .122 L eg is la tive  s ta n d a r d s ,  how ever ,  m u s t  be ra t io n a l  a n d  m u s t  
r e p r e s e n t  a valid  p u b l ic  in t e r e s t  in  o rd e r  t o  p ro v id e  p ro b a b le  cause  to  
issue  a  “ s u i ta b ly  r e s t r i c t e d ” a d m in i s t r a t iv e  s e a rc h  w a r r a n t.123

2. W a r r a n t l e s s  S e a rc h e s

T w e n ty  y ea rs  a f te r  Camara t h e  S u p r e m e  C o u r t  m o d if ied  i ts  s ta n c e  
on th e  issue of w h e th e r  a n  a d m in i s t r a t iv e  s e a rc h  could  be  re a so n a b le  if  
c o n d u c te d  w i th o u t  a  s e a rc h  w a r ra n t .  In  New  York u. Burger12* t h e  
C o u r t  e x p a n d e d  th e  scope  o f  a d m in i s t r a t iv e  sea rches  to  a llow  w a r r a n t ­
less  in sp ec t io n s  in  s i tu a t io n s  o f  sp ec ia l  n ee d :  s i tu a t io n s  in w h ich  i n d i ­
v id u a l  p r iv acy  in te re s t s  a re  w e a k e n e d ,  a n d  g o v e rn m e n ta l  in te re s ts  a re  
c o n c o m i ta n t ly  h e ig h te n e d .128 I n  u p h o ld in g  a  w a rran t le s s  in sp ec t io n  o f  
an  au to m o b i le  ju n k y a r d ,  th e  C o u r t  d e te r m in e d  t h a t  c losely re g u la te d  
in d u s t r i e s  su b je c te d  to  s u b s t a n t i a l  g o v e r n m e n ta l  o v e rs ig h t  h av e  a lo w ­
e re d  e x p e c ta t io n  o f  p r iv a c y .126

T h e  Burger m a jo r i ty  s t a t e d  t h a t  a  w a r ra n t le s s  in sp ec t io n  m ay  be 
re a s o n a b le  u n d e r  th e  fo u r th  a m e n d m e n t  i f  th re e  c r i te r ia  a re  m e t .  F ir s t ,  
fo llow ing  th e  Camara r a t io n a le ,127 t h e  g o v e rn m e n t  m u s t  d e m o n s t r a t e  
t h a t  a  s u b s ta n t ia l  s t a t e  i n te r e s t  ju s t if ie s  t h e  re g u la to ry  s c h e m e  u n d e r  
w h ich  th e  in sp ec tio n  is m a d e .128 S eco n d ,  th e  w a r ra n t le s s  in s p e c t io n  
m u s t  be necessa ry  to  f u r th e r  t h e  r e g u la to ry  s c h e m e .129 F in a l ly ,  th e  
s t a t e ’s in sp ec t io n  p ro g ra m  m u s t  be su ff ic ien tly  c e r ta in  a n d  re g u la r  in i ts  
a p p l ic a t io n  to  serve  as  a  c o n s t i tu t io n a l ly  a d e q u a te  s u b s t i t u t e  for a 
s e a rc h  w a r r a n t.130 T o  sa t is fy  th is  la s t  r e q u i r e m e n t ,  th e  p ro g ra m  of in-

1 2 0 . Id . a t 538.
121. Id .
122. Id .
123. Id . a t 539.
124. 482 U.S. 691 (1987).
125. Id . a t 702.
126. Id . a t 700.
127. See  su p ra  tex t accompanying notes 116-23.
128. B u rn e r , 482 U.S. a t 702.
129. Id .
130. Id . a t 703.
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sp e c t io n  m u s t  a le r t  a  p a r ty  to  th e  p o ss ib i l i ty  o f  be ing  su b je c t  to  a 
s ea rch ,  a n d  th e  s e a rc h  m u s t  be  l im i te d  in  t im e ,  p lace , a n d  sco p e.131

In  Burger th e  C o u r t  d id  n o t  d iscu ss  w h e th e r  th e  t h r e e  p a r t  r e a s o n ­
ab len e s s  t e s t  w ould  g o v ern  a d m in i s t r a t iv e  sea rch e s  o f  an  in d iv id u a l ’s 
bo d y  a n d  b o d y  flifids, b u t  tw o  y e a rs  la te r  th e  S u p re m e  C o u r t  c o n s id ­
e red  th i s  issue in Skinner v. Railway Labor Executives' Association.132 

F in d in g  t h a t  o n - th e - jo b  in to x ic a t io n  is a  s ig n if ican t  p ro b le m  in th e  ra i l ­
ro a d  in d u s t ry  and  t h a t  e m p lo y ee s  w ho  a b u s e  a lcohol a n d  d ru g s  c o n s t i ­
t u t e  a  se r io u s  t h r e a t  to  p u b l ic  sa fe ty ,  th e  C o u r t  u p h e ld  a d m in is t r a t iv e  
re g u la t io n s  m a n d a t in g  w a r r a n t l e s s  b lood  a n d  u r in e  te s t s  o f  em ployees  
w h o  a r e  involved  in sp ec if ied  a c c id e n t s .133 As in  Schmerber,13* th e  
C o u r t  co n f irm ed  t h a t  b lood ,  u r in e ,  a n d  b r e a t h  te s ts  a re  sea rch es  u n d e r  
th e  f o u r th  a m e n d m e n t .135 N o t in g  t h a t  a  p re s u m p t io n  in  favor  o f  a 
s e a rc h  w a r r a n t  is su ed  u p o n  a  d e g ree  o f  in d iv id u a l iz ed  su sp ic io n  s t i ll  ex ­
ists, t h e  C o u r t  o b se rv ed  t h a t  in d iv id u a l iz e d  su sp ic io n  is n o t  a  c o n s t i t u ­
t io n a l  re q u is i te  for  ev e ry  s e a r c h .138 I n s te a d ,  ju d ic ia l  review  o f  th e  
ra i l ro a d  i n d u s t r y ’s d ru g  t e s t in g  p ro g r a m  re q u ire s  a  b a lan c in g  t e s t  s im i­
la r  to  th o se  ap p l ie d  in  Camara131 a n d  Burger.133

In  Skinner t h e  C o u r t  o b s e rv e d  t h a t  sp ec ia l  n e e d s  n e c e s s i ta te d  a 
b a la n c in g  of g o v e rn m e n ta l  a n d  p r iv a te  in te re s t s  a n d  m a d e  w a r r a n t  r e ­
q u i r e m e n ts  im p ra c t ic a b le .139 H e re ,  as  in  Burger, th e  C o u r t  fo u n d  t h a t  
t h e  c u s to m a ry  g o v e rn m e n ta l  r e g u la t io n  of t h e  ra i l ro a d  in d u s t ry  h a d  
w e a k e n e d  p r iv acy  in te r e s t s  a n d  h e ig h te n e d  g o v e rn m e n ta l  in te re s ts  
t h e r e b y  m a k in g  a w a r ra n t le s s  s e a rc h  c o n s t i tu t io n a l ly  a c c e p ta b le .140 T h e  
C o u r t  h e ld  t h a t  a  s u b s t a n t i a l  s t a t e  i n te r e s t  in  re g u la t in g  th e  c o n d u c t  of  
r a i l ro a d  em ployees  ju s t i f ie d  t h e  r e g u la to ry  p ro g ra m  u n d e r  w h ich  th e  
s t a t e  a d m in is te re d  tox ico log ica l  t e s t s .141

131. Id .
132. 109 S. Ct. 1402 (1089).
133. Id . a t 1407, 1421-22. T he Federal Railroad A dm inistra tion found th a t from 1972 to 19S3 

a t least 21 significant tra in  accidents involved drug or alcohol intoxication, and th a t these inci­
den ts resu lted  in 25 fatalities, 61 injuries, and  damage to property  estim ated a t S19 million. Id . a t 
1407-08.

134. 384 U.S. 757 (1966).
135. S k in n e r , 109 S. Ct. a t 1412-18.
136. Id . a t 1417.
137. 387 U.S. 523 (1967).
138. 482 U.S. 691 (1987).
139. S k in n e r . 109 S. Ct. a t 1414.
140. Id.-, Note. M a n d a to r y  , \ I D S  T e s t in g , s u p ra  note 3. a t  1430-31.
141. T he Court remarked th a t the te s t regulations were in tended to reduce or elim inate acci­

den ts and o ther fatal incidents, and th a t th e  '‘governm ental in terest in ensuring the safety of the 
traveling public and of the employees them selves p lainly justilies proh ib iting covered employees 
from using alcohol or drugs on du ty  . . . .  T h is in terest also 'requirejs) and ju stiffies | the exercise 
of supervision to assure th a t the restric tions are in fact observed .'" S k in n e r . 109 S. Ct. a t 1415 
(quoting Gritfin v. Wisconsin. 483 U.S. .368. 875 (1987)).
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T h e  C o u r t  fu r th e r  fo u n d  t h a t  th e  w a rra n t le s s  in sp ec tio n  was n eces­
sary  to  im p le m e n t  th e  re g u la to ry  s c h e m e .112 B ecause  the re g u la t io n s  r e ­
lied p r in c ip a l ly  on b lood  te s ts  to  ev idence  re c e n t  d ru g  or a lcohol use 
p r io r  to  an  acc id en t ,  th e  C o u r t  d e te r m in e d  t h a t  a n y  de lay  in o b ta in in g  
a w a r r a n t  w ould  d e fe a t  th e  e f fec tiveness  of th e  b lood  assay  b ecau se  ev i­
d en ce  o f  d ru g  or a lcohol use  d e te r io ra te s  ra p id ly  in th e  b lo o d s t r e a m /43 
F u r th e r m o re ,  a l th o u g h  e m p lo y ee s  know  t h a t  an  a c c id e n t  will t r igger 
te s t in g ,  th e  u n p re d ic ta b i l i ty  o f  th e  o ccu rren ce  of such  an  e v e n t  e n ­
h an c es  th e  d e t e r r e n t  effect o f  t h e  p e n a l t ie s  for th e  use of d ru g s  or in ­
to x ic a n t s .144 T h u s ,  th e  Skinner in sp e c t io n  p ro g ra m  is reg u la r  e n o u g h  in 
a p p l ic a t io n  to  fu r th e r  th e  u n d e r ly in g  a d m in is t r a t iv e  sch em e  a n d  to 
a l e r t  th e  in d iv id u a l  o f  th e  p o ss ib i l i ty  o f  be in g  s u b je c t  to  a su i ta b ly  l im ­
i ted  sea rch .  B ecause  th e  g o v e r n m e n t ’s i n te r e s t  in  te s t in g  ra i l ro a d  e m ­
p loyees  o u tw e ig h ed  th e  e m p lo y e e s ’ ju s t i f ia b le  e x p e c ta t io n s  of p r iv acy  
u n d e r  th e s e  c i rc u m sta n ces ,  a n d  b ec au se  th e  Skinner w a rra n t le s s  in s p e c ­
t ion  p ro g r a m  m e t  th e  Barger s t a n d a r d s  for s u c h  a sch em e ,  th e  C o u r t  
fo u n d  n o  fo u r th  a m e n d m e n t  v io la t io n .148

T h e  C o u r t  followed a s im ila r  an a ly s is  in National Treasury E m  

ployees Union u. Von Raabuo w h e n  u p h o ld in g  a  susp ic ion less  d ru g  
te s t in g  p ro g ra m  for a n y  cu s to m s  officers w ho c a r r ie d  f irea rm s or who 
d i re c t ly  p a r t ic ip a te d  in  d ru g  in t e rd ic t io n .147 W hile  h o ld in g  t h a t  u r in e  
te s t in g  for illicit  d ru g  use  c lea rly  im p lica te s  th e  fo u r th  a m e n d m e n t .1*6 
th e  C o u r t  d e te rm in e d  t h a t  th e  re a l i t ie s  of  th e  w orkp lace  ju s t ify  c e r ta in  
p h y s ica l  in t ru s io n s  t h a t  m ig h t  be  u n re a s o n a b le  in o th e r  s i t u a t io n s .149 
F in d in g  t h a t  cu s to m s  em p lo y ees  p e r fo rm  a fu n c t io n  w hich  s u b s ta n t ia l ly  
im p a c ts  p u b lic  sa fe ty  a n d  w elfare  a n d  t h a t  t h e  s a fe ty  of each  em ployee  
d e p e n d s  large ly  on each  e m p lo y e e ’s t i tn ess  for th e  job ,  the  C o u r t  s t a t e d  
t h a t  th e se  in d iv id u a ls  sh o u ld  e x p e c t  so m e in q u ir ie s  t h a t  m ig h t  be i n t r u ­
sive in o th e r  c i rc u m s ta n c e s .130 C e r ta in  fo rm s  o f  p u b l ic  e m p lo y m e n t ,  th e  
m a jo r i ty  conc luded ,  r e s u l t  in a d im in is h e d  e x p e c ta t io n  of p r iv acy  even 
w i th  re s p e c t  to  in tru s iv e  p h y s ica l  s e a rc h e s .181 U l t im a te ly ,  u n d e r  these  
c i rc u m sta n c e s  th e  g o v e rn m e n t  h as  a co m p ell in g  in te re s t  in a s c e r ta in in g  
th e  t ru s tw o r th in e s s  a n d  fitness  o f  its d r u s  in te rd ic t io n  force t h a t  o u t ­

•riuce or elim inate acci- 
urine the saretv  or the 
me covered employees 
;ustn(ies| the exercise 

\er. :09 S. i.'t. a t 1415

142. See  id. a t 1421.
143. Id . a t 1420-21: see a ls o  S c h m e rb e r , 234 U.S. a t 770-71,
144. S k in n e r . 109 S. Ct. a t 1419-20.
145. Id . a t 141S-21.
146. 109 S. Ci. 1364 (1939).
147. Id . at 1397.
148. Id . a t 1390.
149. Id . at 1393.
150. Id . a t 1.194.
151. Id . at 1393.
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w eighs  in d iv id u a l  p r ivacy  e x p e c ta t io n s .152 P e r s u a d e d  t h a t  th e  d ru g  t e s t ­
ing  p ro g ra m  b o re  a  close a n d  s u b s t a n t i a l  r e la t io n  to  th e  g o v e r n m e n t ’s 
g o a l153 a n d  t h a t  t h e  reg u la t io n  c lea rly  in fo rm e d  th e  em ployee  of th e  r a ­
t io n a le  a n d  sco p e  of t h e ' t e s t ,154 t h e  C o u r t  a p p l ie d  th e  w a rran t le s s  
s e a rc h  s t a n d a r d s  o f  Burger a n d  re so lv ed  th e  ba lan c in g  te s t  be tw een  
p u b l ic  a n d  p r iv a te  in te re s ts  in  th e  g o v e r n m e n t ’s fa v o r.158

A t leas t  one  c o m m e n ta to r  h as  c o n te n d e d  t h a t  th e  Skinner a n d  Von 
Raab b a lan c in g  t e s t  w ould  ap p ly  to  c o u r t - o rd e r e d  H IV  te s t in g  as  well 
as  to  d ru g  t e s t in g .138 U n d e r  th i s  r a t io n a le ,  i n v o lu n ta ry  H IV  te s t s  would 
be  p e r m i t t e d  if  t h e  p h y s ica l  in t ru s io n  s e rv e d  a  spec ia l  g o v e rn m e n ta l  
n e e d  t h a t  o u tw e ig h e d  th e  in d iv id u a l ’s e x p e c ta t io n  o f  p r iv ac y .157 T h e  
S u p r e m e  C o u r t  h a s  y e t  to  co n s id e r  w h e th e r  c o m p u lso ry  H IV  tes t ing  
c a n  m e e t  t h a t  f o u r th  a m e n d m e n t  s t a n d a r d .188 In  Glover v. Eastern N e ­

braska Community Office of Retardation, 1 8 9  how ever,  one fe d e ra l  cou r t  
co n s id e re d  a  po licy  t h a t  m a n d a te d  H IV  te s t in g  as a  co n d i t io n  o f  s ta te  
e m p lo y m e n t.160

T h e  Glover c o u r t  co n s id e red  th e  c o n s t i tu t io n a l i ty  o f  a n  ag en cy  po l­
icy  t h a t  r e q u i r e d  ce r ta in  em p lo y ees  w h o  h a d  ex ten s iv e  c o n ta c t  w ith  
a g e n c y  c l ien ts  to  u n d e rg o  te s t in g  fo r H I V .181 T h e  c o u r t  fo u n d  t h a t  a l ­
t h o u g h  th e  leg is la tu re  m ig h t  h av e  e n a c t e d  th e  po licy  to  c o m b a t  th e  
s p r e a d  o f  H IV , ev id en ce  show ed  t h a t  t h e  r isk  o f  H I V  t ra n s m is s io n  b e ­
tw e e n  ag en cy  em p lo y ee s  a n d  c l ien ts  w as so  in s ig n if ic an t  t h a t  th e  policy 
h a d  no  real  e f fec t  in p re v e n t in g  th e  s p r e a d  of H I V .182 T h e  co u r t ,  th e r e ­
fore , dec id ed  t h a t  th e  g o v e r n m e n t ’s in te r e s t s  in p ro v id in g  a safe env i­
r o n m e n t  for ag e n cy  c lien ts  d id  n o t  o u tw e ig h  th e  e m p lo y e e s ’ reasonab le  
e x p e c ta t io n  o f  p r iv a c y  in th e i r  b lo o d .183 R e p e a t in g  t h a t  th e  g o v e rn m e n ­
ta l  in t ru s io n  m u s t  be re a so n ab le  in b o th  in c e p t io n  a n d  scope, th e  cou r t

152. Id . ac 1396.
153. Id . Presumably, the Court applied the S k in n e r  deterrence ra tionale to the  warrantless 

u rine testing in Von R a a b . T he m ajority rem arked th a t th e  petitioner's claim th a t such testing is 
inerfective and. therefore, no t conducive to the regulatory scheme was unfounded because it is 
extrem ely difficult for a drug user to a lte r the te s t resu lts by avoiding use of the  drug aftei the test 
d a te  is known. Id .

154. Id . a t 1394.
155. Id . a t 1396.
156. See  Crim. Just. Newsl., Apr. 17. 1989, a t 3.
157. Id . (sta tem ent of Judge Mary C. Morgan).
158. Note. M a n d a to r y  A ID S  T e s tin g , s u p ra  note 3. a t 1431.
159. 686 F. Supp. 243 (D. Neb. 1988).
160. The governing board of the E astern N ebraska Human Services Agency had adopieu s 

policy th a t required certa in  employees to subm it to m andato ry  testing for tuberculosis, hepatitis 
B, and HIV. Id . a t 244. In addition, the policy contained reporting  and disclosure requirements lor 
employees who know or suspect they have one of the diseases or are trea ted  for anv of them, .u

161. Id . a t 247.
162. Id . a t 249.
163. Id . a t 250.
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he ld  t h a t  th e  m a n d a to r y  b lood  te s t in g  policy  w as n o t  ju s t if ied  a t  its 
in c e p t io n  an d ,  th e re fo re ,  %vas a n  u n re a s o n a b le  s ea rch  in v io la t ion  of the  
fo u r th  a m e n d m e n t.164

$
f

>A7. A n A d m i n i s t r a t i v e  S c h e m e  f o r  M a n d a t o r y  A ID S  T e s t i n g :  
C a l i f o r n i a ’s  P r o p o s i t i o n  96 /

O n ^ I o v e m b e r  8, 1988, th e  C a l i fo rn ia  e le c to ra te  ap p ro v e d  a n  in i t ia ­
t ive  knowms^s P ro p o s i t io n  96. A d d e d  as C h a p t e r  1.20 to  t W C a l i f o r n i a  
H e a l th  an d  S ^ e t y  C o d e , '6* P ro p o s i t io n  96 en a b le s  v ic tim s o f  sexua l 
c r im e s  as  well a s 'sm rta in  peace  officers, f ire f igh ters ,  ancL em ergency  m e d ­
ical p e r s o n n e l  who n av e  b een  a s s a u l te d  in t h e i r  official c a p a c i ty  to  r e ­
q u e s t  H IV  te s t in g  o f  t h m r  a s s a i la n ts .166 T h e  P r o m o t i o n  96 H IV  t e s t  is 
a d m in i s t r a t iv e  in n a t u r e n ^ c a u s e  t h e  t e s t  is s tp d c tu re d  to  g a th e r  in fo r ­
m a t io n  t h a t  will be  u s e d  to  p r o te c t  th e  publLe>n e a l th ,  n o t  as  ev id en ce  in  
a  c r im in a l  p ro c e e d in g .167 T h e N H IV  test/is e s se n tia l ly  a  w a r ra n t le s s  
s e a rc h  t h a t  m a y  b e  an a lo g ized  toSffie a n a rc h  u p h e ld  in Burger.108 I t  is 
a lso  s im ila r  in n a tu r e  to  th e  physicM jv  in t ru s iv e  sea rch es  d iscu ssed  in  
Skinner169 a n d  Von Raab.110 f

U n d e r  P ro p o s i t io n  96 a s s ^ d l t  v ic t im s 'K m y  p e t i t io n  th e  c o u r t  fo r  a n  
o rd e r  a u th o r iz in g  c o m p u ls o ry  H IV  te s t in g  oN m i a s s a i la n t  ch a rg e d  w ith  
e i th e r  a  sexua l  a s s a u l t  o ^ w i t h  p h y s ica l  in te r f e re n c e  w ith  t h e  official d u ­
t ie s  o f  a  peace  o ff ice r / f i re f ig h te r ,  or e m e rg e n c y  m ed ica l  officer.171 U p o n  
s u c h  p e t i t io n ,  thm kfourt  will c o n d u c t  a  h e a r in g  to  d e te r m in e  w h e th e r  
p r o b a b le  cause>rxists  to  believe t h a t  a t r a n s f e r  o f  b o d y 'f lu id s  f ro m  th e  
d e f e n d a n t  t o / u i e  v ic t im  o cc u rre d  d u r in g  th e  a s s a u l t  or a l t e r c a t io n .172 
U p o n  finffirfg p ro b a b le  cause ,  t h e  c o u r t  will o r d e r  t h e  d e f e n a ^ t  to  u n ­
d e rg o  H IV  te s t in g .173 N.

B ^oposition  96 s t a t e s  t h a t  a  l icensed  m e d ic a l  l a b o ra to ry  will cqn- 
d m o t h e  H IV  te s t s174 a n d  t h a t  th e  re su l ts  o f  t h e  t e s t  will be  d isc losed  

/Sue d e f e n d a n t ,  th e  r e q u e s t in g  v ic tim , a n d  if  th e  d e f e n d a n t  is incarcer-

164. Id . T he court commended the agency’s adoption of a safety-oriented approach, bu t de ­
term ined  th a t achieving the  goal could not overshadow the im perm issible infringem ent on the per­
sonal lib erty  of the agency's employees. Id . a t 251.

165. Cal. Health & Safety Code §§ 199.95-199.99 (West Supp. 1990).
166. Id . §§ 199.96-199.97.
167. Id . §§ 199.95, 199.98(f): see a ls o  Note. M a n d a to ry  A ID S  T e s tin g , s u p ra  note 2. a t  1438.
168. 482 U.S. 691 (1987); see u Iso Note, M a n d a to r y  A ID S  T e s t in g , s u p ra  note 3. a t 1438.
169. 109 S. Ct. 1402 (1989): see  s u p ra  no tes 132-45 and accompanying text.
170 109 S. Ct. 1384 (1989); see s u p ra  notes 146-55 and accompanying text.
17’.. Cal. Health & Safety Cooe §§ 199.96-199.97 (West Supp. 1990).
1-2. Id .
1/3. Id .
.74. Proposition 96 specifies th a t partic ipating laboratories will conduct tes ts  for "m edically 

accented indications of exposure to or infection by" HIV. Id . 5 199.98(b). Presumably, th is lan ­
guage refers to the testing procedures discussed s u p ra  a t notes 55-64 and accompanying text.
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he ld  t h a t  th e  mand_at©ry b lo o d  te s t in g  policy  was n o t  ju s t if ied  a t  its 
in c e p t io n  a n d ^ h ^ r e f o r e ,  was a n  u n re a s o n a b le  sea rch  in  v io la t ion  of th e  
fo u t lh - 'a f f ie n d m e n t.154 '  ^

V. A n A dm inistrativ e  S c h e m e  for M andatory A ID S  T e st in g : 
C a lifo rn ia ’s P roposition  96

O n  N o v e m b e r  8, 1988, th e  C a lifo rn ia  e le c to ra te  a p p ro v ed  a n  in i t i a ­
t ive  k n o w n  as P ro p o s i t io n  96. A d d e d  as C h a p te r  1.20 to  th e  C a l i fo rn ia  
H e a l th  a n d  S a fe ty  C o d e ,165 P ro p o s i t io n  96 enab les  v ic tim s o f  sex u a l  
c r im es  as  well as c e r t a in  peace  officers, f irefigh ters ,  an d  em erg en cy  m e d ­
ica l  p e rso n n e l  w ho  h av e  b ee n  a s s a u l te d  in  th e i r  official c a p a c i ty  to  r e ­
q u e s t  HTV te s t in g  o f  t h e i r  a s s a i l a n t s .155 T h e  P ro p o s i t io n  96 H I V  te s t  is 
a d m in is t r a t iv e  in  n a t u r e  b ecau se  t h e  te s t  is s t r u c tu r e d  to  g a th e r  in fo r ­
m a t io n  t h a t  will b e  u s e d  to  p r o te c t  t h e  p u b l ic  h e a l th ,  n o t  as ev id en ce  in  
a  c r im in a l  p ro c e e d in g .197 T h e  H IV  te s t  is e ssen tia l ly  a w a r ra n t le s s  
s e a rc h  t h a t  m a y  be  an a lo g iz ed  to  t h e  sea rch  u p h e ld  in Burger.191 I t  is 
a lso  s im ila r  in n a tu r e  to  th e  p h y s ica l ly  in t ru s iv e  sea rches  d iscu ssed  in  
Skinner159 a n d  Von Raab.'10

U n d e r  P ro p o s i t io n  96 a s s a u l t  v ic t im s m a y  p e t i t io n  th e  c o u r t  for a n  
o r d e r  a u th o r iz in g  c o m p u ls o ry  H IV  te s t in g  o f  a n  a s s a i la n t  ch a rg e d  w i th  
e i th e r  a  sexua l  a s s a u l t  o r  w i th  p h y s ic a l  in te r fe ren c e  w ith  t h e  official d u ­
t ies  o f  a  peace officer, f i re figh ter ,  o r  em erg en cy  m ed ica l  officer.171 U p o n  
s u c h  p e t i t io n ,  th e  c o u r t  will c o n d u c t  a h ea r in g  to  d e te r m in e  w h e th e r  
p ro b a b le  cause ex is ts  to  believe t h a t  a  t r a n s f e r  o f  body  fluids f ro m  th e  
d e f e n d a n t  to  th e  v ic t im  o c c u r re d  d u r in g  t h e  a s s a u l t  o r  a l t e r c a t io n .177 
U p o n  f ind ing  p ro b a b le  cause ,  t h e  c o u r t  will o rd e r  th e  d e f e n d a n t  to u n ­
d erg o  H IV  te s t in g .177

P ro p o s i t io n  96 s t a t e s  t h a t  a  l icensed  m ed ica l  la b o ra to ry  will c o n ­
d u c t  th e  H IV  t e s t s174 a n d  t h a t  th e  re su lts  o f  th e  t e s t  will b e  d isc lo sed  to  
t h e  d e f e n d a n t ,  th e  r e q u e s t in g  v ic t im ,  a n d  i f  th e  d e f e n d a n t  is in ca rce r -

164. I d .  T he court commended the agency’s adoption of a safety-oriented approach, bu t d e ­
term ined  that, achieving the goal could no t overshadow the imperm issible in fringem ent on the p e r­
sonal liberty  of the agency's employees. Id . a t 251.

165. Cai.  Health & Safety Code $§ 199.95-199.99 (West Supp. 1990). ■
166. Id . §§ 199.96-199.97.
167. Id . §§ 199.95, 199.98(f): s e t  a ls o  Note. M a n d a to r y  A ID S  T e s tin g , s u p ra  no te 3. a t U38.
168. 482 U.S. 691 (1987); see  a iso  Note. M a n d a ta r y  A I D S  T e s tin g , s u p ra  note 3, a t 1433.
169. 109 S. Ct. 1402 (1989); see s u p ra  notes 132-45 and accompanying text.
170. 109 S. Ct. 1384 11989); see s u p ra  notes 146-55 and accompanying text.
171. Cal. Health & Safety Code §§ 199.96-199.97 (West Supp. 1990).
172. Id .
173. Id .
174. Proposition 96 specifies th a t partic ipating  laboratories will conduct tests for "m edically 

accepted indications of exposure to or infection by" HIV. Id . j 199.98(b). Presumaoly. this lan ­
guage refers to the testing procedures discussed s u p ra  j t  notes 55-64 and accompanying text.

^ P G r s ' S c e .  S U . P P C K T
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a te d ,  th e  in c a rc e ra t in g  f a c i l i ty .17* A d isc la im er  in fo rm in g  th e  re c ip ien t  
t h a t  th e  t e s t  m ay  be in a c c u ra te  a c co m p an ie s  th e  r e s u l t s .178 T e s t  re su lts  
w h ich  in d ic a te  t h a t  th e  d e f e n d a n t  h a s  b ee n  ex p o se d  to  or is in fec ted  
w i th  H IV  also  will be t r a n s m i t t e d  to  th e  C a lifo rn ia  S t a t e  D e p a r t m e n t  of 
H e a l th  S e rv ice s.177

P ro p o s i t io n  96 p ro v id e s  t h a t  a n y o n e  w ho rece ives  in fo rm a t io n  of 
th e  d e f e n d a n t ’s t e s t  r e s u l t s  u n d e r  th e  s t a tu t e  m u s t  m a in ta in  th e  confi­
d e n t i a l i ty  o f  an y  p e r so n a l  id e n t i fy in g  d a t a  re la t in g  to  th e  t e s t  re su lts  
e x c e p t  for  d isc losu re  n e c e s s a ry  to  o b ta in  m ed ica l  o r  psycho log ica l  
c a re .17* A n y  p e rso n  w ho  d isc loses  t e s t  re su lts  p u r s u a n t  to  a  s t a t u t o r y  
a u th o r iz a t io n  is im m u n e  f ro m  civil l iab i l i ty .17* F in a l ly ,  no  t e s t  re su lts  
o b ta in e d  p u r s u a n t  to  t h e  s t a t u t e  a re  a d m iss ib le  as  ev idence  in an y  
c r im in a l  o r  ju v en i le  p ro c e e d in g .180

P ro p o s i t io n  96 is d e c e p t iv e  b ecau se  i t  uses t h e  te rm  " p r o b a b le  
c a u s e "  to  ju s t i fy  a  s e a rc h  o f  a n  in d iv id u a l ’s blood. T h i s  t e rm  s e e m s  to  
su g g es t  t h a t  th e  s t a t u t e  a u th o r iz e s  a  c r im in a l  sea rch .  T h e  s t a t u t e ,  h o w ­
ever, does  n o t  a u th o r iz e  a  c o u r t  to  issue  a  te s t in g  o r d e r  b a se d  o n  p r o b a ­
ble  cau se  to  believe t h a t  a  c r im e  h a s  b een  c o m m i t t e d ,  b u t  in s te a d  on  
p ro b a b le  cau se  to  be lieve  t h a t  t h e r e  h a s  b e e n  a n  ex ch an g e  o f  b o d y  
flu ids  b e tw e e n  d e f e n d a n t  a n d  v ic t im .181 T h e  q u e s t io n  is w h e th e r  th is  
s t a n d a r d  e s tab l ish e s  a  su f f ic ie n t ly  a r t i c u la te d  leg is la tive  s c h e m e  t h a t  
m a k e s  th e  m a n d a to r y  A ID S  t e s t  a  c o n s t i tu t io n a l ly  le g i t im a te  w a r r a n t ­
less  a d m in is t r a t iv e  s e a r c h .182 I n  o th e r  .words, P ro p o s i t io n  96 m u s t  c o n ­
fo r m  to  th e  c r i te r ia  s e t  o u t  in  Burger a n d  u t i l ized  in  Skinner a n d  Von 
Raab in  o rd e r  for i ts  c o m p u ls o ry  H I V  te s t in g  to  b e  a  v a l id  a d m i n i s t r a ­

175. Cal. Health & Safety Code §§ 199.96-199.97 (West Supp. 1990). Disclosure to  the in ­
carcerating facility entails d isclosure only to  the  officer in charge and  the  chief medical officer of 
the  facility. Id . I t  the requesting v ictim  is a peace officer, a firefighter, or an emergency medical 
technician, the s ta tu te  also requires d isclosure of te s t results to the victim 's employing en tity . Id . § 
199.97. Finally, if  the defendan t is a m inor, th e  te s t results will be com m unicated to the  m inor's 
pa ren ts or guardian. Id . § 199.98(d).

176. The disclaimer states: "T h e  tes ts  were conducted in a medically approved m anner bu t 
tests cannot determ ine exposure to  or infection by AIDS . . . with absolu te accuracy. Persons 
receiving this tes t resu lt should con tinue to m onito r their own health  and  should consu lt a physi­
cian as app rop ria te ." Id . § 199.98(d).

177. Id . § 199.98(c).
178. Id . § 199.98(e).
179. Id . § 199.98(g).
180. Id . § 199.98(f).
181. Id . §§ 199.96-199.97. P roposition  96 does no t require th a t the cou rt issue a formal search 

w arran t in order to inspect the defendan t's  blood. T he court's only role in the  inspection process is 
to de term ine whether there is probable cause to believe th a t there was an exchange of body fluids 
betw een defendan t and victim, i.e.. th a t  the  adm in istra tive s tandards au thoriz ing the  search have 
been met. Thus, the intrusion here is analogous to the w arrantless search in H ew  Ya rn  u. B u rg e r . 
Note. M a n d a to r y  A JD S  T e s tin g , s u p ra  no te 3. a t 1438.

182. Note. M a n d a to r y  A ID S  T e s t in g , s u p ra  note 3, a t 1438.
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'o rm ing  th e  rec ip ien t 
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s u a n t  to  a  s ta tu to ry  
lally, n o  t e s t  resu lts  
as ev idence  in a n y

the te rm  “ p ro b ab le  
T h is  t e rm  seem s to  
i. T h e  s t a tu te ,  how- 
der b ase d  on p ro b a ­
ted , b u t  in s tead  on  

exchange  o f  body  
ion is w h e th e r  th is  
dative sch em e th a t  
leg i t im a te  w a rran t-  
i i t ion  96 m u s t  con- 
i  Skinner a n d  Von 
a va lid  a d m in is t r a -

-90). Disclosure to the in- 
chief medical orficer of 

or an emergency medical 
Vs employing entity. Id . § 
mumcated to the minor s

Hy approved manner but 
solute accuracy. Persons 
i should consult a physi-

t iv e  sea rch .
F o r  a m a n d a to r y  H IV  te s t  to  be va lid  u n d e r  th e  fo u r th  a m e n d ­

m e n t ,  th e  g o v e r n m e n t ’s in te r e s t  in c o n d u c t in g  th e  te s t  m u s t  o u tw e ig h  
th e  in d iv id u a l ’s e x p e c ta t io n  of p r iv acy  in his o r h e r  ow n b lo o d .183 I f  th e  
g o v e rn m e n t  c o n s t i tu t io n a l ly  can  u t i l ize  b lood  te s ts  fo r  e m p lo y m e n t  p u r ­
poses ,  fo r  a sc e r ta in in g  a d r iv e r ’s b lood  a lcoho l level, an d  for d e t e r m in ­
ing  f i tness  for m i l i ta ry  service, t h e  u n d e r ly in g  sa fe ty  ra t io n a le  
co n c e iv ab ly  could  be e x p a n d e d  to  in c lu d e  te s t in g  o f  p e rso n s  c h a rg ed  
w i th  a  c r im e  in o rd e r  to  p ro v id e  th e i r  v ic t im s  w ith  in fo rm a t io n  r e le v a n t  
to  th e  v ic t im s ’ h e a l th .184 U n d e r  s u c h  c i rc u m sta n c e s ,  th e  d e f e n d a n t  a r ­
g u a b ly  h as  a  l im i ted  e x p e c ta t io n  o f  p r ivacy .

F u r th e rm o re ,  t h e  s t a t e  has  a  s u b s t a n t i a l  a n d  p e r h a p s  co m p e l l in g  
i n t e r e s t  in  cu rb in g  th e  t ra n s m is s io n  o f  H I V  a n d  in p ro te c t in g  c r im e  v ic ­
t i m s .188 T h e  s t a t e ’s i n te r e s t  is re f lec ted  in  th e  p u rp o s e  of th e  r e g u la to ry  
p ro g ra m ,  w h ich  is to  a c q u ire  v i ta l  in fo rm a t io n  a n d  to  d isc lose  i t  a s  n e c ­
e s s a ry  to  allow in te re s te d  p a r t ie s  to  t a k e  p re c a u t io n s ,  o r  a l te rn a t iv e ly ,  
t o  re lieve  th e  p a r t ie s  f ro m  g ro u n d le s s  fe a r  o f  c o n t r a c t in g  th e  v i ru s .188 
A rg u a b ly ,  th e  in sp ec t io n  a u th o r iz e d  in  P ro p o s i t io n  96 f u r th e r s  th e  re g u ­
l a to r y  s ch e m e  c o n te m p la te d  in  th e  s t a tu t e :  th e  m a n d a to r y  t e s t  p u r p o r t s  
to  b e  a n  effective w ay  o f  a c h ie v in g  th e  s t a t u t e ’s s t a t e d  goal. T h e  q u e s ­
t i o n  is w h e th e r  th e  in s p e c t io n  s c h e m e  is n e c e s sa ry  to  f u r th e r  th e  re g u la ­
to r y  sch em e .  F i n a j y ,  b ec au se  th e  s t a t u t e  a le r t s  th e  in d iv id u a l  to  th e  
t im in g ,  m a n n e r ,  a n d  scope  o f  th e  m a n d a t o r y  H IV  te s t ,  th e  in s p e c t io n  
p ro g r a m  a p p e a r s  to  be su ff ic ien tly  re g u la r  in  i ts  a p p l ic a t io n  to  p ro v id e  a 
c o n s t i tu t io n a l ly  a d e q u a te  s u b s t i t u t e  for a  sea rch  w a r r a n t .  I f  a  c o u r t  
w e re  to  co n s id e r  P ro p o s i t io n  96 u n d e r  t h e  c r i te r ia  g o v e rn in g  th e  c o n s t i ­
t u t io n a l i t y  o f  a d m in is t r a t iv e  sea rch e s ,  i t  a p p e a r s  t h a t  th e  s t a t u t e  co u ld  
su rv iv e  f o u r th  a m e n d m e n t  s c r u t in y .187

w t issue a formal search 
;he inspection process is 
eschanqe of body riuids 
■oruinit the search have 
in .Yew Ya rn  v. Bu rn e r.

183. Id . a t  1-139 &  n.230.

184. Id . a t  1443.

185. S e e  Cal. H e a lt h  &  S a f e t v  C o d e  § 199.95 (W e st  S u p p . 1990).

186. Id .
187. Note. M a n d a to ry  A ID S  T e s t in g , s u p ra  note 3. a t  1445.
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MANDATORY AIDS TESTING: THE LEGAL, 
ETHICAL AND PRACTICAL ISSUES

A . A l y c e  W e r d e l *

By 1981, a n ew  w o r ld w id e  ep id e m ic  was reco g n ized .  T h is  
e p id e m ic  is k n o w n  as A c q u ire d  Im m u n o d e f ic ie n cy  S y n d ro m e  
(AIDS). T h e  W o r ld  H e a l th  O rg a n iz a t io n  (W H O ) es t im ates  
th a t  b e tw e e n  five a n d  te n  m ill ion  p e o p le  m ay b e  in fec ted  with 
th e  v i ru s , '  a n d  o v e r  o n e  m ill ion  will b e  killed by th e  virus by the  
y e a r  2 0 0 0 .2 T h e  n u m b e r  o f  A ID S cases is cu r ren t ly  d o u b l in g  
ev e ry  ten  m o n t h s .3 A n In te rn a t io n a l  S u m m it  o n  AIDS h e ld  in 
L o n d o n  w a rn ed :  “ T h e  AID S virus th re a te n s  h u n d re d s  o f  m il­
l ions  o f  lives a r o u n d  th e  w o r ld  a n d  is likely to  c rea te  a n  e x p lo ­
s ive ep id e m ic  fa r  in to  th e  n e x t  c e n tu ry .’’4 W ith  n o  vaccine  
p re s e n t ly  ava ilab le ,  o n e  way to  ha l t  th e  s p re a d  o f  th e  d isease  is 
to  a le r t  p e o p le  to  th e  p o ss ib le  d a n g e r  in th e  h o p e  th a t  they  will 
av o id  h ig h  risk b eh av io r .  M any  co u n tr ie s  have  d e v e lo p e d ,  o r  
a r e  in  th e  p ro c e s s  o f  d ev e lo p in g ,  laws to  co n t ro l  th e  s p re a d  o f  
th is  fatal v i ru s.5 O n e  sch e m e  p ro p o s e d  in th e  U n i te d  S ta tes  is 
m a n d a to r y  tes t ing .  T h is  a r t ic le  will ex a m in e  th e  practical ,  e th i ­
cal, a n d  legal c o n s id e ra t io n s  o f  m a n d a to ry  te s t in g  a m o n g  ce r­
ta in  h ig h  risk  p o p u la t io n s .  It  co n c lu d e s  th a t  te s t in g  sh o u ld  b e  
r e q u i r e d  a m o n g  th e  fo l lo w in g  g ro u p s :  (1) p r iso n e rs ,  (2) 
a r r e s te d  p ro s t i tu te s  a n d  d r u g  u se rs ,  a n d  (3) th o se  w ho  a t t e n d  
sexua lly  t ra n s m i t te d  d isease  a n d  d r u g  a b u s e  clinics.

• B.A. Human Biology, Stanford University 1986; J.D . University o f 
Notre Dame 1990.

I*  Gallo , Quest for a Vaccine, W o rld  H ea lth , March 1988, at 9.
2. Mesce, A I D S  Infection Rate is Declining: Report, S. Bend T rib ., Feb. 2, 

1990, at A2, col. 1.
3. Montefiore, AIDS: The Only Answer, The T imes (London), Aug. 10, 

1988, at 10, col. 2.
4. Prentice, Generations at Risk from 'Explosive A I D S  Epidemics', The T imes 

(London), Jan. 27, 1988, at 3, col. 1.
5. By March 1988, over fifty countries 'tad laws in force pertaining to 

A IDS. O ther countries have extended their public health codes or 
communicable disease statutes to apply to AIDS cases. Jayasuriya, AID S  
Related Health Legislation, 14 Commonwealth L. B u ll .  879 (1988).



I. Ba c k g r o u n d : S t a g e s  o f  t h e  V iral  I n f e c t io n  and 
C o m m o n  S y m pt o m s

A ID S  is c a u se d  by a v irus ,  k n o w n  as th e  H u m a n  Im m u ­
n o d ef ic ien cy  V irus  (H IV ). A virus  is d e f in ed  as a n  u l tram icro -  
sco p ic  p a ras i te ,  w hich  in v ad es  a  l iv ing cell a n d  takes  o v e r  its 
m e ta b o l ic  m ach in e ry  in  o r d e r  to  r e p r o d u c e .0 T h e  H IV  virus is 
a re t ro v iru s ;  a  re tro v iru s  ca n  easily in v ad e  th e  living cell " t u r n ­
in g  it in to  fac to r ies  fo r  m o r e  v i ru s e s.”7 H IV  in v ad es  a n d  m u lt i ­
p lies  w ith in  th e  w h ite  b lo o d  cells ( lym phocy tes)  w h ich  are 
fo u n d  in  th e  im m u n e  sys tem . 3t e i t h e r  d e s t ro y s  th e  h o s t  cell 
im m e d ia te ly  o r  lies d o r m a n t  fo r  a p e r io d  o f  tim e, d e lay in g  the 
o n s e t  o f  th e  d i s e a s e .8 N o  vacc ine  has  e v e r  b e e n  d e v e lo p e d  for 
a re t ro v ira l  d i s e a s e .9

T h e  h u m a n  im m u n e  sy s tem  is th e  b o d y ’s n a tu ra l  d e fen se  
ag a in s t  p o ten t ia l ly  h a rm fu l ,  in fec t io u s  m ic ro o rg a n is m s  (m ic ro ­
scop ic  life fo rm s) ,  su ch  a s  b ac te r ia ,  v iruses  a n d  fu n g i.10 T h e  
im m u n e  sy s tem  co n s is ts  o f  two types  o f  cells: T - ly m p h o cy lc s  
a n d  B -ly m p h o cy tes .  In  a h ea l th y  im m u n e  sys tem , th e  T -lym - 
p h o c y te s  re c o g n iz e  a n d  a t tack  fo re ig n  cells in  t h e  body , k now n  
as  a n t ig e n s .  T h e r e  a r e  tw o  types  o f  T - ly m p h o cy te s :  T -k il le r  
cells a n d  T - h e lp e r  (T-4) cells. T h e  T -k i l le r  cell b in d s  to  the 
a n t ig e n  a n d  kills it. T h e  T-4  cell h e lp s  th e  T -k i l le r  cell to  m u l t i ­
ply, so  th a t  th e r e  a r e  e n o u g h  k il le r  cells to  f igh t th e  fo re ig n  
ce lls.11 T h e  H IV  v irus  a t tacks  th e  b o d y ’s im m u n e  sy s tem  by 
d e s t ro y in g  th e  T -4  ce l ls.’2 As a re su lt ,  th e  T -k il le r  cells d o  n o t

... • %*«.»!. 4 | V W| ^

6 . J . Lancone, AIDS: Th e F a cts 22 (1988).
7. Id. at 43.
Genetic information coines the form  o f ribonucle ic acid (RNA) or 

desoxyribonucle ic acid (DNA). W righ t, A  IDS: A  Brief Overview, 12 Nova L. 
Rev. 973, 974-75 (1988). The genetic inform ation o f most viruses and a ll 
liv ing  th ings is norm ally found in the DNA, which replicates itse lf in to RNA 
when it is time to make a protein . Id. In  a re trovirus the genetic information 
is found in the RNA rather than the DNA. Id. When the virus attaches to the 
ce ll, it uses a special enzyme, reverse transcriptase, in o rder to copy its 
genetic information into the host c e ll’s DNA. At th is point, the v irus is able 
to replicate itse lf w ithin the host ce ll. Id.\J. Lancone, supra note 6 , at 43.

8 . M ann ,. .  for a Global Challenge, W o rld  H e a lth , March 1988, at 4, 5.
9. Yarchoan, M itsuya, & Broder, Clinical and Basic Advances in the 

Antiretroviral Therapy of H u m a n  Immunodeficiency Virus infection, 87 Am, J. Med. 
191 (1989) [here inafter Yarchoan 8c M itsuya ]. O ther re trovira l diseases 
include degenerative brain diseases and possib ly some types o f cancers. 
American M ed ica l A ssociation  Encyclopedia o f M edicine 1051 (1989;.

10. American M ed ica l A sso c ia tio n  Encyclopedia o f  Medicine, supra note 9, at 570.
11. Id. at 573.
12. J. Lancone, supra note 6 . at 27. The vira l antigens attach to the

multiply a n d  th e  im m u n e  sy s tem  is u n a b le  to  figlu in fe c t io n s .13 
Because th e  b o d y  has  a h ig h  n u m b e r  o f  T -4  cells, it is ea sy  for 
die virus to  s p re a d  o n c e  it is in t h e  s y s te m .14 W h e n  th e  virus 
lias d e s t ro y e d  th e  T -4  cells, t h e  im m u n e  sys tem  is w e ak en e d  
and g e rm s  th a t  n o rm ally  a r e  h a rm le ss  can  c r e a te  fatal 
d iseases.15

T h e r e  a r e  t h re e  s tages  o f  in fec tion : H IV  in fec tion ,  A ID S- 
re la ted  c o m p lex ,  a n d  fu ll-b low n A ID S .10 T h e  first s ta g e  o f  th e  
disease, H IV  in fec t ion ,  b e g in s  a t  th e  t im e th a t  th e  v irus  e n te r s  
the b o d y  a n d  b e g in s  to  a t tack  th e  T -4  cells. A t  th is  s tag e ,  H IV  
tests can  usually  d e te c t  a n t ib o d ie s  to  th e  v irus two to  e igh t 
weeks a f te r  th e  initial in fec t io n .17 A n t ib o d ie s  a r e  p ro te in s  m a n ­
u fac tu red  by T - ly m p h o cy te s  in  th e  im m u n e  sys tem  in r e s p o n s e  
to  a n  in fec t io n .18 T h e  ro le  o f  th e  a n t ib o d ie s  is to n eu t ra l iz e  th e  
viral a n t ig e n  (fo re ig n  p ro te in )  in  th e  b o d y .19 In  o r d e r  to  d o  
this, they  b lock th e  H IV  cells f rom  b in d in g  to  th e  T -4  ce lls.20 
H ow ever,  as th e  b o d y  c o n t in u e s  to  fight th e  H IV  in fec tion ,  
few er ; n d  few er an t ib o d ie s  a r e  p ro d u c e d  b ec au se  th e  virus 
des tro y s  th e  T -4  cells. As a re su lt ,  H IV  p a t ien ts  h av e  low 
co u n ts  o f  th e se  n eu tra l iz in g  a g e n ts21 a n d  a r e  u n a b le  to  f igh t o ff
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surface o f the T -4 cell; after they have attached, they are ab le to invade and
destroy the T-4 cell. Id. at 43-44, 47.

The H IV  virus attacks only the T-lymphocyics, not the B-lymphocytes. 
The immune system has two parts: humoral immunity and ce llu la r immunity. 
The humoral immunity re lics on the B-lymphocytes, while the ce llu la r 
immunity re lics on the T-lymphocytes. The T-lymphocytes attack vira lly  
infected cells or tumor cells. Therefore , th is artic le only addresses the ro le  o f 
T-lymphocytes in the immune system . American M ed ica l A ssociation
Encyclopedia o f Medicine, supra note 9, at 573.

13. American M ed ica l A ssociation  Encyclopedia o f M edicine, supra

note 9, at 573.
14. J . Lancone, sudra note 6 , at 44.
15. Id. at 48.16. O ther authors have d iv ided the disease into d ifferent classification 

systems which are typically more detailed than the one proposed in tin text. 
More detailed classification systems are usefu l fo r antiviral therapy analysis as 
•/ell as epidem io logical purposes. For a survey o f  these classification systems 
and a more detailed analysis o f their usefu lness, see Sm iley, H I V  Infection and 
AIDS: Definition and Classification of Disease, 12 Death Stu d . 399 (1988).

17. J . Lancone, supra note 6 . at 11. Note that there have been sporadic 
reports o f  delayed seroconversion (the time at which the body produces 
antibod ies lo  the virus). For a possible explanation and examples o f this rare 
phenomenon, see Moss 8c Bacchctti, Editorial Review, Natural History of H I V
Infection, 3 AIDS 55 (1989).

18. J. Lancone, supra note 6 , at 10.
19. American M ed ica l A sso c ia tio n  Encyclopedia o f Medicine, supra

note 9, at 115.
20. Yarchoan 8c M itsuya, supra note 9, at 191.
21. Id. There is some indirect evidence that persons with high counts



t h e  MIV in fec t ion .  B eca u se  th e  in fec ted  in d iv id u a l  m ay  n o t  
exh ib i t  e x te r io r  s igns o f  i l lness a t this s tag e ,  he  o r  s h e  m ay b e  
u n a w a re  o f  th e  in fec t io n .  T h i s  lack o f  aw a ren e s s  is par ticu la r ly  
d a n g e r o u s  in th e  A ID S  c o n te x t  s ince  a n y  in fec ted  p e r s o n  is 
ca p a b le  o f  s p r e a d in g  th e  d i s e a s e .22

T h e  s e c o n d  s ta g e  o f  in fec t ion ,  A ID S - ie la te d -c o m p le x ,  
b eg in s  at th e  t im e  th e  in fec ted  ind iv idua l exh ib i ts  s ig n s  o f  
im m u n o lo g ica l  d e fec ts  w hich  a r e  s im ila r  to  th o s e  o f  fu ll-b low n 
A ID S .23 H o w e v e r ,  a t  th is  s ta g e ,  th e se  d e fec ts  c a u s e  a less 
p ro f o u n d  w e ak en in g  o f  th e  im m u n e  sy s te m .24 R e s e a rc h e rs  a n d  
sc ien tis ts  d o  n o t  know  exactly  h o w  m any  p e o p le  will a d v a n c e  to  
th is  s t a g e ,25 b u t  a p p ro x im a te ly  3 5 0 ,0 0 0  A m e r ic a n s  hav e  
a d v a n c e d  to  th is  s ta g e  o f  th e  v iru s.20 T h e  v irus  can  b e  d e te c te d  
e i th e r  by  te s t in g  fo r  th e  a n t ib o d ie s  to  th e  v irus o r  by re c o g n iz ­
in g  th e  clinical sy m p to m s ,  w h ich  in c lu d e  sw o llen  g lan d s ,  u n e x ­
p la in ed  loss o f  a p p e t i t e  a n d  w e igh t  loss, heavy n ig h t  sw eats ,  
p e r s is te n t  a n d  c h r o n ic  d ia r rh e a ,  p e r s is te n t  d ry  c o u g h ,  w h ite  
sp o ts  o r  u n u s u a l  b lem ish es  o n  th e  m o u th ,  h a iry  leukop lak ia  (a 
p re c a n c e ro u s  c o n d i t io n ) ,  sh in g le s  a n d  ly m p h o m a .27

Full-b low n  A ID S  is th e  th i rd  a n d  final s ta g e  o f  in fec t ion .  
At this s tage ,  th e  im m u n e  sy s tem  is so  w eak  th a t  th e  b o d y  is 
u n a b le  to  fight o f f  o p p o r tu n i s t ic  in fe c t io n s .28 O p p o r tu n i s t i c  
in fec t io n s  r e f e r  to  th o s e  in fec t io n s  w h ich  o rd in a r i ly  d o  n o t  
cau se  d isease  in h u m a n  b e in g s .  H o w e v e r ,  d u e  to  th e  w e ak en e d  
im m u n e  sy s tem  o f  th e  A ID S  p a t ien t ,  th ey  can  cau se  d e a t h .20

158 NOTRE DAME JOURNAL OF LAW, ETHICS Ct PUBLIC POLICY |V o l. 5

o f these neu tra liz ing  agents have a better disease course , and the question 
remains whether adm in istering anti-HIV antibod ies would help AIDS 
patients suffering from  ARC symptoms. Id. For a fu rther d iscussion o f this 
theory, see Dr. Jonas Salk's approach in deve lop ing a vaccination to the virus, 
infra notes 257-260 and accompanying text,

22. P io l Sc Co lebunders, The Clinical Symptoms, W o rld  H e a lth , March 
1988, at 25, 26.

23. J . Lancone, supra note G, at 11.
24. Mann, supra note 8 , at 5.
25. Id. at 6 .
26. IOOConc. Rec. HG3G7 (daily ed. Ju ly 15, 1987) (statement o f Rep.

Dannemeyer).
27. J. Lancone, supra note 6 , at 12-13.
Leukoplakia is characterized by raised white patches on the mucous 

membrane o f the mouth or vu lva. Herpes zoster is the medical term for 
sh ingles, an infection o f the nerves which service certain areas o f the skin. It 
can cause a painful rash and b listers . Lymphoma is defined as "(a ]ny group 
o f tam ers in which the ce lls o f lymphoid tissues (found mainly in the lymph 
nodes and spleen) m ultip ly unchecked." American M f.d ica l A ssociation  
Encyclopedia o f M edicine, su p ra  note 9, at 638.

28 Piol & Colebunders, supra note 22, at 26.
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In fec t io n  a t  this s ta g e  m ay b e  c o n f irm e d  by te s t in g  fo r  a n t ib o ­
d ie s  to  th e  v irus  o r  by  r e c o g n iz in g  th e  clinical sy m p to m s  which 
in c lu d e  a  w e a k e n e d  a n d  d is f ig u red  b o d y ,  n e rv o u s  sys tem  d iso r ­
d e r s  r a n g in g  f ro m  fo rg e tfu ln e ss  to  d e m e n t ia ,  p n eu m o cy s tis  
ca rn i i  p n e u m o n ia  (a type  o f  p n e u m o n ia  c o m m o n  a m o n g  AIDS 
p a t ie n ts ) ,  s ev e re  d ia r rh e a ,  c e n tra l  n e rv o u s  system  infection, 
l ie rp e s  s im p le x  virus, tu b e rcu lo s is ,  k a p o s i ’a s a rc o m a  (m alignan t 
sk in  tu m o rs )  a n d  e m a c ia t io n .30 A ID S d e m e n t i a  can  affect any­
o n e  w h o  ca rries  th e  virus; it o ccu rs  in u p  to  seventy-five percen t  
o f  A ID S  ca ses .3' T h e  te rm  " d e m e n t i a ” re fe rs  to  a w ide ra n g e  o f  
sy m p to m s .  T h e  m i ld e r  s y m p to m s  in c lu d e  m u d d le d  th inking , 
a p a th y ,  irr itability ,  fo rg e tfu ln e ss ,  a n d  d e p re s s io n .  T h e  severe  
cases  u sually  in c lu d e  m o re  d ra m a t ic  s y m p to m s  su ch  as an 
" a c u t e  p sy ch o tic  s ta te  m a n ife s te d  by e u p h o r ia  a n d  h y p e rac t iv ­
ity."32 T h e r e  a r e  two types  o f  d e m e n t ia :  th a t  which directly 
afreets th e  c e n tr a l  n e rv o u s  sys tem , a n d  th a t  which d o e s  not. 
T h e  type  o f  d e m e n t i a  which d irec tly  affects th e  ce n tra l  nervous  
sy s tem  m ay b e  o n e  o f  th e  first s igns  o f  in fec t io n  b e c a u s e  it is 
b e l iev e d  to  o c c u r  a t  th e  t im e  o f  s e r o c o n v e r s io n  ( th e  t im e  at

30. J . Lancone, supra note 6 , at 14-16.
As infection progresses, fewer and fewer antibodies are produced. 

Therefore , the second two stages are more likely to be recognized by the 
c lin ica l symptoms than by testing for antibodies to the v irus.

C lin ica l symptoms re fer to the symptoms and source o f a disease as 
opposed to the laboratory find ings which refer to anatom ical changes. 
Stedman's M ed ica l D ictio n a ry  1308 (5th ed. 1982). In  other words, clinical 
symptoms refer to those which pertain to o r arc founded on actual 
observation and treatment o f the patients. T iie  S lo an e-D o rlan d  Annotat ed 
M e d ica l-L e g a l D ictio n a ry  149 (1987).

The prevalence o f certain opportunistic infections varies with the 
geographical area because the type o f  infection depends on the patient's 
exposure to m icrobial (short-lived) agents. For example, p^eurnocystis carnii 
pneumonia is the most common opportun istic in fection among Americans 
and Europeans, while the gastro-intestina) system is commonly afTectcd in 
A fricans w ith the disease. P io l 8c Co lebunders, supra note 22, at 26.

31. Adams, HIV-Related Dementia, N ursing T im es, Jan. 20, 1988. at 45. 
O ilie r estimates have been significantly lower. See e.g., Piot Sc Colebunders, 
supra note 22, at 26. The authors estimate that dementia occurs in 
approximately one-third o f a ll A IDS patients. However, they may not he 
in c lud ing  both types o f  dementia in their estimate, o r they may not be 
inc lud ing the m ilder symptoms, such as fo rgetfu lness or depression, in the 
defin ition o f dementia.

32. Raeburn, A I D S  Dementia hiziles Doctors, S. Uend T rib ., Nos. 6 , 1989, 
at A2, col. 1. Hoccllan, the D irectror o f Neuropsychology at San Francisco 
General Hospita l, said that those patients who experience the more severe 
symptoms "become very grandiose and de lu s iona l." Id.



which th e  im m u n e  sys tem  p ro d u c e s  a n t ib o d ie s  to  th e  v iru s).53 
B oth  types  o f  d e m e n t ia  c o n t in u e  u n ti l  d e a th .34

S cien tis ts  d o  n o t  k n o w  th e  exact p e r c e n ta g e  o f  in fec ted  
p e r s o n s  w ho  will d e v e lo p  lu l l-b low n  A ID S. A lth o u g h  early  
s tu d ie s  in d ica ted  th a t  o n ly  a m in o r i ty  m ay g o  o n  to  d e v e lo p  
clinical sy m p to m s  o f  A ID S, th e  la tency  p e r io d  a p p e a rs  to  hav e  
m is led  r e s e a r c h e r s .35 R ece n t  s tu d ie s  in d ic a te  th a t  in the  
a b s e n c e  o f  t r e a tm e n t ,  m o s t  in fec ted  p e r s o n s  will p ro g r e s s  to  
AID S, with a m e d ia n  t im e  o f  s ev e n  to  te n  years  f ro m  th e  t im e  o f  
in fec t io n .3*' O n e  r e p o r t  e s t im a te s  tha t  u p  to  n in e ty -e ig h t  p e r ­
cen t  o f  AID S v ictim s will d ie  less th a t  t h r e e  years  a f te r  
d ia g n o s is .37

II. T iif. M o d e  o f  V iral  T ra n sm is sio n  and 
H ig h  R isk  G ro u ps

T h e  H IV  virus  is t r a n r m i t t e d  th r o u g h  in fec ted  b o d y  
f lu id s.38 T h e  virus h a s  b e e n  d e f e c te d  in  b lo o d ,  s e m e n ,  vaginal 
fluids, b re a s t  milk, saliva, a n d  t e a r s .39 H o w ev er ,  th e re  a re  no  
r e p o r te d  cases o f  v iral t r a n s m is s io n  th r o u g h  tea rs '" ’ o r  saliva.41 
T h is  can  b e  e x p la in e d  by  th e  fact th a t  it lakes  a fairly la rg e  
a m o u n t  o f  th e  v irus  to  in fec t  a  h ea l th y  p e r s o n ,  a n d  th e  v irus  is 
fragile  o u ts id e  th e  h u m a n  b o d y .42 It is a lso  unlikely tha t

33. Adams, supra note 31, at 46.
31. Id. at 45-46.
35. Moss & Bacchctti, supra note 17, at 57.
36. Id. The D irector o f the American Medical Association (AMA) task 

force said that it may he “ very like ly" that almost a ll infected persons w ill go 
on to develop AIDS. Van de Kamp, The Cost of AIDS, L.A. Law., Sept. 1988, 
at 30, 32. A Ur. Crenshaw, while testifying before Congress, aid , "|ni|ost 
experts, inc lud ing Dr. G allo [one o f  the co-discoverers o f  the H IV  virus).
. . .agree that up to one hundred percent o f infected ind iv idua ls cou ld 
eventually d ie o f AIDS or ARC.” 100 Cong. Rec. 116370 (daily ed. Ju ly 15,
1987) (statement o f Dr. Crenshaw).

37. M cLaughlin , Ugal Issues in Health Care Settings, A I D S : Current State of 
the Law— An Overview, 3 J .L . Sc H e a lth  77, 79 (1988-1989). See also 100 Cong. 
Rec. 116368 (daily ed. Ju ly  15, 1987) (statement o f Mr. Dornnn) (as o f Ju ly  
1987, ninety-one percent o f  those diagnosed with AIDS between January and 

June 30, 1981, have died).
38. J. Langone, supra note 6 . at 83.
39. Summary: Recommendations for Preventing Transmission of Infection with 

Human T-I.yinpholropic Virus Type 111 Lymphadenopaihy-Associated Virus in the 

Workplace, 34 M okuid ity 8c M o r ta lity  W eekly Rep. 681, 682 (Nov. 15, 
1985); Selwyn, AIDS: W'hat is X o w  Known, Hosp. Prac ., May 15, 1986, at 67,
73.

40. Piot & Colebunders. supra note 22, at 26.
41. Smith, H I V  Transmitted by Kissing, 294 B r it .  Med. J . 1033 (1987).
42. J. I.ANGONE, supra note 6 , at 51, 70, 73. I f  one cub ic centimeter (ct)

o f b lood contain ing the H IV  virus is d ilu ted  in a quart o f water, and then one

in fec ted  fo o d  can  t ran sm it  (he  v irus  b e c a u s e  T - l  cells a re  u s u ­
ally n o t  fo u n d  in th e  d iges t ive  t r a c t.43 In g en e ra l ,  it is widely 
a c c e p te d  that  casual t ra n sm is s io n  o f  th e  virus, a l th o u g h  t h e o ­
re tica lly  p o ss ib le ,  is h igh ly  u n l ik e ly ."

T h e  virus can h e  t ra n s m i t te d  th ro u g h  sexua l activity, b lo o d  
t ran s fu s io n s ,  a n d  n e e d le  s h a r in g .'15 M o th e rs  can  t ran sm it  th e  
v im s to  th e i r  in fan ts  b e fo re  b ir th  ( in t rau te r in e ) ,  d u r in g  delivery  
(p e r ip a r lu m ) ,  a n d  p o ss ib ly  a f te r  b i r th  w hile  b re a s t - fe e d in g  with 
in fec ted  b reas t  m ilk.'10 H e te ro s e x u a l  t ran sm is s io n  o ccu rs  
t h ro u g h  p en ile -vag ina l  in te r c o u r s e .47 A l th o u g h  th e  virus is 
p r e s e n t  in  b o th  s e m e n  a n d  cervical l ln id ,48 it is t ran sm it te d  
m o re  efficiently f ro m  m e n  to  w o m e n  th an  f ro m  w o m en  to 
m e n .40 T h is  is m o s t  likely d u e  to  th e  fact th a t  m e n  in o cu la te  
w o m e n  with  a su b s tan t ia l  d o s e  o f  th e  virus d u r in g  sexual i n te r ­
c o u r s e ,50 a n d  w o m e n  n a tu ra l ly  re ta in  th e  b o d ily  s e c re t io n s .51
cc o f the so lu tion is in jected buck into d ie b lood o f a human or chimpanzee, it 
would not be a sufficient amount to infect either with the virus. Compare this 
to HBV, the virus responsib le fo r hepatitis B, which under the same 
circumstances, would cause infection. Id. at 73.

The fact that the v irus is very frag ile outside the body is supported not 
only by the fact that nobody has caught the disease on to ilet seats, 
doorknobs, o r shower sta lls , but it is a lso supported by scientific research. 
A lthough the virus thrives in a cool environment, it deactivates quick ly under 
heat and can be k illed by househo ld bleach. Id. at 70, 78; Ste in liilber, A ID S  
a n d  Em p loym en t: L e g a l a n d  Po licy  C ons ide ra tion s, 35 Fed. B a r fv News J. 377
(1988). When the virus was placed in a liu id- lilled test-tube at room 
temperature for twenty four hours, it has only a ten percent chance o f 
surviv ing . However, when placed in a water-based so lution o f human blood 
cells at room temperature, it is capable o f surviv ing up to fifteen days. J. 
1-angone, su p ra  note 6 , at 78.

43. J . Lancone, supra note 6 , at 44.
44. Id . at 75-78; Mann, su p ra  note 8, at 4. Hut see Cannon, C o im t r d  

S ta t is t ic a l A na lys is  Suggests C a s u a l T ransm iss ion  o f  A ID S  in  the A fr ic a n  S tudy  o f  the 
Cen ter f o r  D isease C o n tro l, 60 P sych o lo g ica l Rep. 177 (1987). The author 
corrects (he C.DC's statistical analysis va an African study and concludes tli.it 
the study does “not d isprove casual transm ission o f AIDS,. . .[and ] because 
the statistica l analysis was incorrectly done, evidence that tends to support 
casual transm ission was thereby suppressed." Id .

•15. Mann, su p ra  note 8, at 4.
•16. National In stitu te  o f Justice , H IV  In fection  a n d  A ID S :  D e fin ition s a n d  

M ean s  o f  T ransm iss ion , AIDS B u ll . ,  Aug. 1989. at 5. It is not clear when 
transm ission from mother to ch ild  lakes place. Some evidence indicates that 
it occurs as early as the first trim ester, while other evidence indicates 
infection after b irth . Yarchoan 8c Mitsuya, su p ra  note 9, at 197.

47. ). I.angone, supra note 6, at 83-84.
48. Id.
49. Zuckcrman, The Enigma o f  A ID S  Vaccines, AIDS L e tte r . Dec. 1988/ 

Jan. 1989, at 4.
50. Leishman, The Second S tage o f  the Ep idem ic : H eterosexua ls a n d  A ID S ,  

A tt-an tic M on th ly , Feb. 1988, at 39-40.



T h e r e  a r c  c u r re n t ly  t h r e e  b ro a d  p a t t e r n s  o f  H IV  in fec tion  
th ro u g h o u t  th e  w orld .  In  N o r th  A m er ica ,  W e s te rn  E u ro p e ,  
N ew Z ea land , a n d  m an y  u r b a n  a re a s  in L atin  A m erica ,  th e  d is ­
e a s e  is p r im ari ly  s p r e a d  th ro u g h  h o m o s e x u a l  an d  bi-sexual 
m e n  a n d  in t ra v e n o u s  (IV) d r u g  u s e r s .52 In  s o m e  m a jo r  cities, 
fifty to  sev en ty  p e r c e n t  o f  the  h o m o s e x u a l  m e n  a r e  a lread y  
in fec ted  w ith  th e  v iru s.53 H e te ro s e x u a l  t ra n sm is s io n  is in c re a s ­
in g  in  th e se  a re a s  as is th e  n u m b e r  o f  p e d ia t r ic  c a se s.54 T h e  
N a tio n a l  A c ad em y  o f  Sc iences  e s t im a te s  th a t  th e  m a jo r i ty  o f  
n ew  cases will c o n t in u e  to  c o m e  fro m  th e  c u r ren t ly  r e c o g n iz e d  
h ig h  risk g r o u p s .55

In  s u b -S a h a ra n  A frica a n d  in creas in g ly  in  L atin  A m er ica ,  
especia lly  th e  C a r ib b e a n ,  h e te ro s e x u a l  t ran sm is s io n  is th e  p r e ­
d o m in a n t  m o d e  o f  t r a n s m is s io n .50 In  L a tin  A m er ica ,  th e  v irus 
w as o r ig ina lly  s p r e a d  p rim ari ly  th r o u g h  h o m o s e x u a l  co n tac ts .  
H o w e v e r ,  th e  p a t t e r n  has  re cen t ly  sh if ted  a n d  is now  in c re a s ­
ingly  s p re a d  t h r o u g h  h e te r o s e x u a l  c o n ta c t s .57 In Africa, u p  to  
n in e ty  p e r c e n t  o f  th e  p ro s t i tu te s  a r e  in fe c te d .58 P ed ia t r ic  cases 
a r e  a lso  a  m a j o r  p ro b le m  b e c a u s e  f if teen  p e r c e n t  o r  m o re  o f  
th e  p r e g n a n t  w o m e n  a r e  in fe c te d .59 In fec t io n  th ro u g h  b lo o d  
c o n t in u e s  to b e  a p r o b le m  in a rea s  w h e re  th e  b lo o d  is n o t  r o u ­
tinely  s c r e e n e d  a n d  th e  n e e d le s  a r e  n o t  s te r i l iz ed .60
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51. Zuckcrman, supra note 49. at 4.
52. Id. at 6 .
53. 100 Cong. Rec. HG366 (daily e d .Ju ly  15, 1987) (statement o f Rep. 

Danncmeycr).
54. Van de Kamp, supra note 36, at 31. The National Academy o f 

Sciences estimates a seven-fold increase in heterosexual cases by 1991 and a
ten fo ld  increase o f  pediatric cases by the same year. Id.

55. Id. See a.'so notes 77-112 infra and accompanying text, which 
qua lify  th is prediction: A lthough the disease is like ly  to continue among the 
curren tly  recognized high nsk groups, IV  d rug users and heterosexuals who 
participate in unsafe sex w ill acco in t fo r a h igher percentage o f the cases. 
H igh risk heterosexuals include those who participate in unsafe sex and those 
whose partners are IV  d rug users or participate in unsafe sex.

56. Zuckcrman, supra note 49, at 6 .
57. H ilts, World A I D S  Epidemic Draws New I Yarning, N.Y. Time s, Dec. 1,

1989, at D19, co l. 1. In  some areas, men and women are equa lly  infected. 
The infection rate among women is ten percent in some countries in this 
region. Id.

58. Prentice, supra note 49, at 6 .
59. Zuckcrman, supra note 49. at 6 ; See also Pepin, P lummer, Bruuham,

Piot. Cameron 8c Ronald, The Interaction of H I V  Infection and Other Sexually

Transmitted Diseases: An Oppoitumty for Infection, 3 AIDS 3 (1988) [here inafter
Pepin 8c PlummerJ. In Kampala, seroprevalence among pregnant women has
increased from 10.8% in 1985 to 24.1?5> in 1987. Id.
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T h e  th ird  p a t te rn  o f  in fec t ion  is in N o r th  Africa, d ie  M id­
d le  East, E as te rn  E u ro p e ,  Asia a n d  th e  Pacific.01 T h e  HIV virus 
was n o t  re co g n ized  in th e se  a rea s  un til  th e  m id -1 9 8 0 s .  Its p re s ­
en c e  th e re  is d u e  m ainly  to  co n tac t  with co u n tr ie s  in g ro u p s  
o n e  a n d  two o r  th ro u g h  im p o r te d  in fec ted  b lo o d .02 H ow ever,  
th e  n u m b e r  o f  cases has d ram a tica l ly  in c reased  in s o m e  c o u n ­
tries in th e se  reg io n s .  T h a i la n d ,  w h c ie  th e re  w ere  virtually no 
cases a few years ag o ,  has  recen tly  r e p o r te d  tha t  th e  infection 
ra te  a m o n g  IV d r u g  users  has  r isen  f ro m  less than  o n e  percen t  
in 1987 to  forty  p e r c e n t  in 1989.03 T h is  is p ro b a b ly  d u e  to  the  
in c re a sed  p o p u la r i ty  o f  d r u g  u se  in T h a i la n d ,  Malaysia a n d  Pak­
is ta n .04 S o u th e a s t  Ind ia ,  w h e re  th e  d isea se  was a lso  virtually 
u n k n o w n  un til  recen tly ,  has  r e p o r te d  th a t  th ree  to seven  p e r ­
c e n t  o f  th e  p ro s t i tu te s  a re  in fec ted  with th e  v iru s.05

T h e  m o s t  d ra m a tic  in c re a se  o f  AIDS cases  in th e se  reg ions  
has  taken  p lace  in R o m an ia .  T h e  ep id em ic  exists p r e d o m i­
n an t ly  a m o n g  in fan ts  a n d  y o u n g  ch ild ren .  N icolae  C eau secu  
a n d  his g o v e r n m e n t  w ould  n o t  ad m it  tha t  this ep id em ic  existed  
b e c a u s e  they c o n s id e r e d  A ID S  a  capita lis t  d isease  w hich  hard ly  
ex is ted  in R o m a n ia .66 S in ce  th e  rev o lu t io n ,  several  s tud ies  
h av e  rev ea led  th e  severity  o f  th e  ep idem ic :  a t least seven  h u n ­
d re d  ch i ld re n  a rc  in fec ted  with th e  virus; a t  o n e  o rp h a n a g e ,  
n ine ty -tw o  o u t  o f  o n e  h u n d r e d  th irty  e ig h t  bab ies  te s te d  p o s i ­
tive fo r  th e  v i ru s .67 T h e r e  a r e  th r e e  re a s o n s  why this ep id em ic  
is p rim arily  a m o n g  ch i ld ren  a n d  infants: (1) hosp ita ls  u se  the  
o ld  p rac t ice  o f  in jec t in g  b lo o d  in to  the  in fan t 's  um bilica l co rd  
in  o r d e r  to  s t im u la te  its g ro w th ,  (2) b lo o d  d o n o rs  a re  no t 
sc re e n e d ,  a n d  (3) he«dlh ca re  p ro fess io n a ls  u se  c o n ta m in a te d  
sy ringes  o r  n e e d le s .68 T h e  W o r ld  H e a l th  O rg a n iz a t io n  has 
recen tly  s en t  d o c to r s  to  R o m a n ia  in o r d e r  to  d e te r m in e  th e  
e x te n t  o f  th e  e p id e m ic .69

T h e  c u r re n t  h ig h  risk g ro u p s  in th e  U n ited  S ta les  a re  
h o m o se x u a l  m e n  (s ix ty -th ree  p e r c e n t  o f  all cases), in t rav e n o u s

61. Id.

62. Id.

63. H ills , supra note 57, at D19.

64. Engelman, Advice /ilone Fails to Stop the Spread of AIDS, S. Bend T rih .. 
Nov. 2. 1989, at 7, col. 1.

65 Id

60, Purvi.-, Rumania‘s Other Tragedy, Time, Feb. 19, 1990, at 74.
67. Bohlcn, Romania's AID S  Babies: A  Legacy of Neglect, N.Y. lim es , Feb.

8. 199.), at A l,  col. 2.

6 8 . Id.
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(IV) d r u g  u se rs  (n in e te e n  p e r c e n t),70 a n d  h e te ro sex u a ls  w h o  d o  
no t  p ra c t ic e  “ sa fe  s e x "  ( fo u r  p e r c e n t).71 E x p e r ts  d e b a te  
w h e th e r  th e re  will be  a h e te ro s e x u a l  ex p lo s io n  o f  AIDS cases  in 
th e  w e s te rn  w o rld  s im ila r  to  th e  p h e n o m e n o n  th a t  co u n tr ie s  
such  as Africa have e x p e r ie n c e d .  T h e r e  a r e  severa l  co fac to rs  in 
Africa, w h e re  h ig h  risk b e h a v io r  su ch  as  an a l  in te rc o u rs e  is v ir­
tually a b s e n t ,  w hich  m ay ex p la in  why th e  I I IV  virus is s p re a d  
p r im ari ly  th r o u g h  h e te r o s e x u a l  c o n ta c ts .72 M ost o f  th e se  
co fac to rs  a r e  c o m m o n  on ly  a m o n g  specific h ig h  risk g ro u p s  in 
th e  U n i te d  S ta tes ,  n am e ly  p ro s t i tu te s  a n d  IV d ru g  use rs .  First, 
sexua lly  t r a n s m i t te d  d iseases  (ST D s),  which in c re a se  th e  risk o f  
t ran sm iss io n ,  a r e  m o re  p re v a le n t  a m o n g  th e  g e n e ra l  p o p u la ­
t ion  in Africa. S T D s  such  as syphilis , c h a n c ro id ,  gen ita l  h e rp e s ,  
g en i ta l  w arts ,  ch lam yd ia  t rac h o m a t is ,  a n d  g o n o r r h e a  a re  a s so c i­
a te d  w ith  H IV  in fec t ion ;  s o m e  a r e  m o r e  s t ro n g ly  asso c ia ted  
th a n  o t h e r s .73 G e n i ta l  u lc e r  d isease ,  w hich  e n h a n c e s  th e  effi­
ciency o f  t ra n sm is s io n  by p ro v id in g  a d irec t  e n t ry  in to  th e  
b lo o d s t r e a m ,  is a lso  m o r e  p re v a le n t  in Africa th a n  in the  
U n i te d  S ta te s  a n d  o t h e r  w e s te rn  c o u n t r i e s .7-1 T h e  la rg e  
n u m b e r  o f  p ro s t i tu te s ,  a h ig h  p e r c e n ta g e  o f  w h o m  a r e  in fec ted  
with  S T D s,  in tens ify  th e  p r e s e n c e  o f  th e se  c o fa c to rs.75 S eco n d ,

70. Hcrek 8c G lum , A n  Epidemic of Stigma, 43 Am. P sych o lo g ist 8 8 6 , 
887 (1988).

71. Johnson, Pethcrick, Davidson, B rcttlc , Hooker. Howard, McLean, 
O sborne, Robertson, Sonncx, TchamourolT, Shergo ld 8c Adler. Transmission oj 
IIIT In Ilelerosexuul Partners of Infected M e n  and M'omen, 3 AIDS 367 (1989) 
[here inafter Johnson &  PetherickJ; see also Center fo r Disease Contro l, Update: 
Heterosexual Transmission of Acquired Immunodeficiency Syndrome and H u m a n  

Immunodeficiency Tints Infection — United States, 262 J. Am. Med. A. 463 (1989). 
The CPC  estimates that thirty percent o f the women infected with the virus 
contracted it through heterosexual contacts. G insburg , More Women Face Life 
with AIDS, San Francisco Exam iner, Jan. 1, 1989, at A l,  col. 2.

72. Pepin & P lummer, supra note 59, at 3.
73. Id. at 3-6. STDs are likely to d irectly  increase the in fec iiv ily  ol 

seropositive ind iv idua ls o r enhance the suscep tib ility o f their contacts. Id. at
3.

74. Rosenberg & Weiner, hostilities and AIDS: A  Health Department 
Ihnority, 78 Am .J. Pud. H ea lth  418, 421 (1988).

Genita l u lceration is characterized by an eroded area o f the skin in the 
gen ita l area. In  men, the u lcer is located on the penis or the scrotum; in 
women, the u lce r is on the vu lva o r w ithin the vagina. The most common 
cause and type o f genital u lce r is an STD. American M ed ica l A ssociation  
Encyclopedia o f Medicine, supra note 9, at 485.

75. Pepin 8c Plummer, supra note 59. at 3-4. Prostitution is "m ore 
read ily availab le and accepted" in Central Africa. They are considered a 
reservo ir o f  disease, which is supported by the fo llow ing statistica l rates o l 
scroprcva lence among prostitutes in d ifferent parts o f Africa: twenty-seven 
percent in K insliasha, twenty-nine percent in Dar as Salaam, fifty-six percent 
in Malawi, sixty-eight percent in Uganda, eighty-eight percent in Nairobi, and
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th e re  r. e var ious cu ltu ra l  p ra c t ices  in Africa which m ay also  
e n h a n c e  th e  s p re a d  o f  AIDS a m o n g  h e te ro sex u a ls .  F o r  e x a m ­
ple,  A frican  w o m en  a re  c i rcu m cised  with un s te r i l ized  knives, 
r a z o r  b lad es ,  s h a rp  s to n e s ,  o r  b ro k e n  glass which can  cau se  
gen ita l  in fec tions ,  m e n s t ru a t io n  ir regu la r i t ie s ,  a n d  b lo o d  
c lo ts.70 If  th e re  is a “ h e te ro s e x u a l  e x p lo s io n "  o f  AIDS in th e  
U n ited  S ta les ,  it will m o s t  likely b e  ch a n n e le d  th ro u g h  IV d r u g  
users  a n d  p ro s t i tu te s .  T h e s e  g r o u p s  a lready  hav e  a h ig h  in fec­
t ion  ra te ,  a n d  they  p o ssess  m an y  o f  th e  cofac to rs  d iscu ssed  
ab o v e .  T h e  fo l low ing  d iscu ss io n  will exp la in  why p ro s t i tu te s ,  
IV d r u g  users ,  t i io se  w ho a t t e n d  S T D  clinics, a n d  p r i s o n e r s  a r e  
a t  a h e ig h te n e d  risk o f  in fec t ion  a n d ,  th e re fo re ,  sh o u ld  b e  
in c lu d ed  in th e  m a n d a to r y  te s t in g  sch em e .

(a) Prostitutes

A p ro s t i tu te  ex c h an g es  sex  fo r  m o n ey  o r  o th e r  i t e m s .77 
T h e y  a r e  c o n s id e r e d  a “ re se rv o i r  o f  in fec t io n”78 a n d  AIDS is 
n o  ex cep t io n .  T h e  ra le  o f  s c ro p rc v a le n c e  a m o n g  p ro s t i tu te s  
varies a m o n g  A m er ican  cities. It is as low as ze ro  p e r c e n t  in 
Las V egas ,  b u t  as h ig h  as six p e r c e n t  in San  F rancisco , sixi •- 
n in e  p e r c e n t  in N ew ark,70 a n d  fifty p e rc e n t  in W ashingtiL  * 
D.C. In  a r iulti-c iiy  s tudy, th e  C D C  fo u n d  th a t  th i r te e n  p e r ­
cen t  o f  fem a le  p ro s t i tu te s  w e re  in fec ted  with th e  H IV  v i ru s .81

P ro s t i tu te s  a re  a t the  h ig h es t  risk o f  in fec t ion  a m o n g  h e t e r ­
o s e x u a ls .82 M any p ro s t i tu te s  in th e  U n ited  S ta tes  a r e  in fec ted

eighty-eight percent in Rwanda. The different rales o f seroprevalence may
be because (I) the virus was in troduced to different areas at "'le ren t times,
and (2 ) the patterns o f prostitution, i.e . part-time prostitutes as opposed to
full-time prostitutes, vary in each region. Id. at 4.

76. J. Langone, supra note (i. at 89.
77. Rosenberg & Weiner, supra note 74, at 419.
78. Id.
79. I’epin 8c P lummer, supra note 59, at 4. In Nevada, p rostitution is 

legal in a ll hut live counties. I.c islm ian , su/ua note 50. at 47. The Board o f 
Health has been testing prostitutes for I I IV  infection since March 1986 as a 
condition o f employment. Center for Disease Control, Antibody to H u m a n  
Immunodeficiency Tints in Female Prostitutes, 36 M orb id ity  & M o rta i.iiy  W eekly 
Rep. 48, 50 (March 27, 1987). The women have weekly medical inspections 
and are tested fo r the virus once a month. I f  positive, (he woman is den ied 
employment. Lcishmnn, supra note 50, at 47. This explains why such a low 
number o f “offic ia l” prostitutes are H IV positive in I.as Vegas.

80. 100 Cong. Reg. EI726 (daily ed. May 5, 1987) (statement o f Rep. 
Dannemcyer). Th is statistic is based on a study conducted by Harvard 
University in Washington D.C. which found that thirteen o f twenty-six 
prostitutes had been infected with the H IV virus.

81. Center for Disease Control, supra note 71, at 467.
82. Hooykaas, l ’lig t, van Doornunt, van dcr Linden 8c Coutmho,



with  S T D s  w hich ,  as ex p la in e d  p rev io u s ly ,  a r e  oo fac to rs  in  th e  
t ra n sm is s io n  o f  the  v iru s.83 In  th e  U n i te d  S ta res ,  syphilis  a n d  
h e r p e s  a r e  h ig h  risk  fa c to rs,8-1 b e c a u s e  th ey  c a u se  g en ita l  u lc e r ­
a t io n  (o p e n  les ions) w hich  m ake  it e a s ie r  ro r  th e  v irus  to  e n te r  
th e  b l o o d s t r e a m .85 In  a d d i t io n ,  m a n y  p ro s t i tu te s  hav e  n u m e r ­
o u s  sexua l  e n c o u n te r s  w ith  p a r tn e r s  w h o m  they  a r e  u n a b le  to  
s c re e n ,  a n d  m an y  d o  n o t  u se  b a r r i e r  m e th o d s  o f  c o n t r a c e p ­
t i o n .80 A s tu d y  fo u n d  th a t  a n  a v e ra g e  p ro s t i tu te  h a d  u n p r o ­
te c te d  vag ina l i n te r c o u r s e  with o n e  h u n d r e d  a n d  sixty p a r tn e r s  
in fo u r  m o n t h s .87

P ro s t i tu te s  a r e  a lso  c o n s id e r e d  a h ig h  risk g r o u p  b ec au se  
th ey  o f te n  h av e  r e g u la r  n o n -p a y in g  r e la t io n s h ip s  with b o y ­
fr ie n d s  o r  h u s b a n d s  w h o  a re  IV d r u g  u s e r s88 o r  b ec au se  they 
a r e  IV  d r u g  u s e r s  th e m s e lv e s.89 In  a  r e c e n t  s tu d y  c o n d u c te d  by 
t h e  C D C , e ig h ty  p e r c e n t  o f  th e  p ro s t i tu te s  w ho  w ere  H IV - 
in fe c te d  r e p o r t e d  u s in g  IV  d r u g s .90 A m o n g  all p ro s t i tu te s ,

I (if) NOTRE DAME JOURNAL OF L iW . ETHICS t f  PtJISLIC I'OLICY (Vol. 5

Heterosexuals at Risk for IIIV: Differences Between Private and Commercial Partners in 

Sexual Behavior and Condom Use, 3 AIDS 525 (1989) [here inafter Hooykans &
P ligO .83. Rosenberg & W einer, supra note 74, at 418. A study in Atlanta 
found that 17 4 percent o f the prostitutes were infected with gonorrhea. 
O ther stud ies show an increased rate o f syphilis i r  7 -ostitutes than among (he 
general female population . Id

84. Id. at 421.
85. Cheang, Piot, Simonsen, Ronald, Gakinya, Ndinya-Achola & 

Brunham Female to Male Transmission of H u m a n  Immunodeficiency Virus Type 1: 

Risk Factors for Seroconversion in Men, L an ce t, Aug. 19, 1989, at 405. A recent 
study found that gen ita l u lce r disease increased the risk  o f transm ission from 
seropositive women to seronegative men du ring  vaginal intercourse. In  cases 
v:hcrc the woman was suffering from gen ital u lce r d isease, the authors 
a ttribu ted  these resu lts to the increased virus shedd ing in the female genital 
tract. T h is shedding is most like ly mediated by H IV-infected lymphocytes 
responding to the local inflammation in the gen ita l tract. The woman's 
sexua l partner would then come in to contact w ith the in fected b lood and 
exudate [d ischarged flu id  from blood ce lls into a tissue o r onto a tissue’s 
surface which is produced as a resu lt o f in flam mation ] w ith in the genital 
epithelium  [ce lts which cover the entire surface o f the body). In  the 
alternative , i f  the male was infected with gen ita l u lce r disease ai the time o f 
exposure to the H IV  infected woman, this cou ld act as a d irect portal entry 
into his svsicm . Id. at 40G.

8 G. Rosenberg fc W einer, supra note 74, at 418.
87. Hooykaas 8c P ligt, supra note 82, at 525.
8 8 . Rosenberg & Weiner, supra note 74, at 418.
89. Leishman, supra note 50, at 4G. In a multi-city study , eighty percent 

o f the infected prostitutes were IV drug users. Center for Disease Control. 
supia note 71. at 4G7.

90. Center for Disease Contro l, supra note 71, at 467. O ther studies in 
1-as Vegas found that most prostitutes and their pimps are on hard drugs and
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fifly-onc p e r c e n t  have  r e p o r t e d  IV d r u g  use  a n d  tw en ty-seven  
p e rc e n t  w e re  sexual p a r tn e r s  o f  H IV -in fec ted  m e n  o r  m e n  at 
risk o f  in fe c t io n .91 T h is  in te r r e la t io n s h ip  b e tw e en  p ro s t i tu te s  
a n d  IV d r u g  users  is im p o r ta n t  b e c a u s e  h e te ro se x u a l  t r a n sm is ­
s io n  see m s  to  o c c u r  m o r e  efficiently w h en  o n e  p e r s o n  is an  IV 
d r u g  u s e r .92 A m a n  h a s  a fifty p e r c e n t  ch a n ce  o f  b e c o m in g  
e x p o s e d  to  th e  H IV  virus in an  u n p r o t e c t e d  e n c o u n te r  w ith  a 
p r o s t i 'u t e  w h o  is also  a n  IV d r u g  u s e r .93 In  ad d i t io n ,  p ro s t i ­
tu te s  w h o  a r e  d r u g  a d d ic ts  a r e  m o s t  likely to  fo rg o  th e  c o n d o m  
fo r  a few e x t ra  d o l la r s.94

P ro s t i tu te s  a re  a h igh  risk g ro u p  n o t  only b e c a u se  they 
o f te n  ca rry  S T D s  w hich  e n h a n c e  th e  t ran sm iss io n  o f  th e  virus, 
b u t  a lso  b e c a u s e  o f  th e  in te r re la t io n s h ip  b e tw e en  p ro s t i tu te s  
a n d  IV d r u g  users .  T h is  in te r re la t io n s h ip  in c lu d es  p ro s t i tu te s  
w h o  u se  d ru g s  them se lves ,  a n d  th o s e  w h o  h av e  re la t io n sh ip s  
with  d ru g  users .  P ro s t i tu te s  co u ld  u n lea sh  th e  H IV  virus into  
th e  h e te r o s e x u a l  p o p u la t io n  fairly rap id ly , b ec au se  a h ig h  p e r ­
c e n ta g e  a r e  in fec ted  a n d  they  h a v e  m an y  ind isc r im ina te ,  
“ u n p r o t e c t e d "  h e te ro se x u a l  c o n ta c t s .95 F u r th e rm o re ,  d ru g  
d e p e n d e n t  p ro s t i tu te s ,  w h o  a r e  th e  m o s t  likely to  b e  in fec ted , 
a r e  a r r e s te d  r a th e r  f re q u e n t ly .96 T h e r e fo r e ,  th is p o p u la t io n  is 
r e a c h a b le  b e c a u s e  they  a r e  a lread y  w ith in  th e  h e a l th  ca re  sys­
tem  a d m in is te re d  by h e a l th  d e p a r t m e n t s .97 F o r  th e se  reaso n s ,  
p ro s t i tu te s  s h o u ld  b e  in c lu d ed  in th e  m a n d a to ry  tes t in g  
sch em e .

91. C enter for Disease Contro l, supra r.otc 79, at 48.
92. l.e isltm an, supra note 50, at 40. A 1986 study o f male to female 

transm ission reported that transm ission to partners o f IV  d rug users 
occurred in approximately th irty to seventy percent o f the cases, as opposed 
to partners o f hemophiliacs where it occurred in only ten percent o f the 
cases. Id.

93. Id. at 46.
94. Id.

95. But see M. Fumento, The M vrn o r H etero sexu a l AIDS (1990). 
The author d iscred its the forecast o f w idespread AIDS among the 
heterosexual population as a politica l maneuver to raise more money. He 
also suggests that it is the resu lt o f  a sensation-seeking press. However, there 
is an abundance o f  evidence to the contrary which indicates (hat there w ill in 
fact be a drastic increase in AIDS among heterosexuals. The majority o f 
these cases w ill be among prostitutes, IV drug users, and the heterosexual 
partners o f both prostitutes and IV  drug users.

96. K leinman, AIDS, lice, and Public Polity, 51 I.. & Contemp. I ’ rous. 
315, 353 (1988).

97. Rosenberg & Weiner, supra note 74, at 418.
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1 in rav en o u s  (IV) d ru g  u se rs  a c co u n t  fo r  n in e te e n  p e rcen t  
o f  all A ID S c a s e s.’"4 T h e  v irus  is n o w  s p re a d in g  fas tes t  a m o n g  
IV  d ru g  u se rs  a n d  ad d ic ts  w h o  p e r fo rm  a n o n y m o u s  sex  in 
e x c h a n g e  for d ru g s  in crack h o u s e s . "  In New York, fifty p e r ­
cen t  o f  alt AIDS cases  a rc  IV d r u g  u s e r s ,100 a n d  th e  n u m b e r  o f  
cases  a m o n g  this g ro u p  is e x p e c te d  to  o u t n u m b e r  th o s e  a m o n g  
h o m o s e x u a l  m e n  in th e  n ex t  few y ea rs.101

IV d ru g  u se rs  t ran sm it  th e  d isease  t h r o u g h  d r u g  p a r a p h e r ­
n a l i a .10-’ T h is  p ro c e s s  b e g in s  w h e n  th e  d r u g  u s e r  in jects  th e  
d ru g ,  usually  co c a in e  o r  h e r o in e ,  in to  his o r  h e r  veins  w ith  a n  
u n s te r i l e  n e e d le .103 IJIood is o f te n  r e ta in e d  in  th e  sy r in g e  a f te r  
th e  d ru g  u s e r  has  in jec ted  th e  d ru g ,  a n d  th is  re s id u a l  b lo o d  is 
t r a n s f e r r e d  to  th e  s u b s e q u e n t  u se rs  o f  th e  s a m e  n e e d le  o r  syr­
in g e .104 T h e  virus  can  s p r e a d  very quickly s in ce  s h a r in g  a n e e ­
d le  o n c e  is suffic ient to  t r a n s m it  th e  v iru s.105 U n fo r tu n a te ly ,  
this is a c o m m o n  p ra c t ic e  a m o n g  d r u g  u se rs ;  u p  to  n inety-five 
p e r c e n t  o f  th e  IV d r u g  u s e r s  in  Los A n g e le s  C o u n ty  have  
r e p o r t e d  s h a r in g  n e e d le s .100 B ehav iora l  fac to rs  c o m m o n  
a m o n g  IV d r u g  u se rs  can  also  in c re a s e  th e  r isk  o f  s p re a d in g  th e  
virus. F o r  ex a m p le ,  " s h o o t in g  g a l le r ie s ,” w hich  usually  exist in 
a b a n d o n e d  b u i ld in g s ,  p ro v id e  a lo ca t io n  w h e re  th e  d r u g  u se r  
can  buy th e  d ru g s ,  r e n t  th e  p a r a p h e rn a l ia ,  a n d  h ire  s o m e o n e  to 
a d m in is te r  th e  d r u g s  if  n e c e s s a ry .107 It  b e c o m e s  n ec essa ry  to  
h ire  s o m e o n e  to  a d m in is te r  th e  d ru g s  i f  th e  o n ly  r e m a in in g  
availab le  veins a r e  in th e  b u t to ck s  o r  th ig h s.108

T h e  n u m b e r  o f  A ID S  cases is in c re a s in g  rap id ly  a m o n g  IV 
d ru g  users .  T h e r e  is a h ig h  risk o f  t ra n sm is s io n  a m o n g  IV  d ru g  
u se rs  th ro u g h  n e e d le  sh a r in g .  M o re o v e r ,  th e r e  is a h ig h  risk  o f  
i r a n s m is s 'o n  to  in n o c e n t  v ic tim s, nam ely ,  th e i r  h e te ro s e x u a l

(b) Intravenous Dnig Users

98. Merck &: G lun t, supra note 70, at 887.
99. D r. Joseph a n d  A ID S  Testing , N.Y. T im es, Nov. 16, 1989, at A30, col 1.
100. A I D S  and Drugs. Shooting L'p, Econom ist, April 1, 1989, at 48.
: t) I . The Parliament of AIDS, Econom ist, June 17, 1989, at 97.
102. G inzburg , Intravenous Drug Abuses and H I V  Infections: A  Consequence of 

Then Actions, 14 L. Med. & H e a lth  C a re  268, 269 (1986).
103. Id. at 268.
104. Id. at 269. Drug users w ithdraw b lood into the syringe after 

i ii ic d io n  in o rder to ensure that a ll o f the d rug is in the ir system . T h is is 
olten referred to as "boo ting ." Id.

105. Id.

106. Muscola, L ieb, Iwnkoshi, M cA llister, Sim inowski, G iles, Run, 
Fannin & S lrantz, H I V  Seroprevalence in Intravenous Drug Users: I.os Angeles, 
California, DJS6, 79 A.m. J . Pub. H ea lth  81 (1989).

107. G inzburg , supra note 102, at 269.
108. Id.

p a r tn e r s  a n d  th e i r  ch i ld re n .  S ex u a l  p a r tn e r s  o f  IV  d r u g  u s e r s  
now  a c c o u n t  fo r  th e  m ajo ri ty  o f  h e te ro s e x u a l  z\IDS c a s e s .100 
T h e r e fo r e ,  !V d r u g  u se rs  sh o u ld  b e  in c lu d e d  in th e  m a n d a to r y  
s c r e e n in g  sch e m e .

(c) Sexually Transmitted Disease Clinics

H e te ro s e x u a ls  w ho  d o  n o t  p ra c t ic e  " s a fe  sc?." a r e  a lso  a 
h ig h  risk g r o u p .  T h e  p re v a le n c e  o f  H IV  in fec t io n  a m o n g  th o s e  
w h o  a t t e n d  sexua lly  t r a n s m i t te d  d ise a se  clin ics is rap id ly  
in c reas in g .  H e te ro s e x u a ls  w ho  a re  s e ro p o s i t iv e  a r e  u sua lly  IV 
d r u g  u se rs  o r  th e i r  sex u a l  p a r tn e r s  a r e  IV d r u g  u s e r s .110 In  a 
r e c e n t  s tu d y  o f  h e te r o s e x u a ls  a t a n  S T D  clinic, fo r ty -sev en  p e r ­
ce n t  o f  th e  IV d r u g  u se rs  w e re  H IV  posit ive , w h ile  th i r te e n  p e r ­
c e n t  o f  th o s e  w h o s e  sex  p a r tn e r s  w e re  IV d r u g  u se rs  w e re  H IV  
p o s i t iv e .111 In  a d d i t io n ,  th e  p ra c t ice  o f  t r a d in g  sex  fo r  d ru g s ,  
especia lly  fo r  crack , is g ro w in g  a t  ar. a l a r m in g  ra te .  In  a  S T D  
clinic in N ew  York, th ir ty  p e r c e n t  o f  th e  crack  u se rs ,  w ith  n o  
o th e r  h ig h  risk activity, te s ted  pos i t ive  fo r  A ID S .112

A h ig h  p e r c e n ta g e  o f  th o se  w h o  a t te n d  S T D  clinics a r e  a lso  
IV d r u g  u se rs  o r  crack  users .  B ecau se  S T D s  e n h a n c e  th e  t r a n s ­
m iss io n  o f  th e  v irus  a n d  IV d r u g  u se rs  a r e  a lso  a h ig h  risk 
g ro u p ,  th o se  w h o  a t t e n d  S T D  clinics a n d  d i u g  a b u s e  clinics 
sh o u ld  b e  in c lu d e d  in  th e  m a n d a to ry  te s t in g  sch em e .

(tl) Prisons

P riso n s  c re a te  a u n iq u e  p ro b le m  re g a rd in g  th e  s p re a d  o f  
A ID S, b e c a u se  seve ra l  h igh  risk g ro u p s  re s id e  in a c lo sed  en v i­
ro n m e n t .  T h e  C D C  w arns  that p r iso n s  will b e c o m e  a  " h o t b e d "  
o f  th e  v iru s ,113 b e c a u s e  IV  d r u g  u se rs  a n d  m a le  h o m o s e x u a ls

lti‘.Ul| MAMt.HI/lit Alt/S ItSIIM. lus

109. Dannemcyer & Franc, The Failure of AIDS-J revention Education, Pun. 
In te r e s t , Summer 1989, at 47, 57. As o f November 10, 1988, fifty-four 
percent o f A IDS cases among adults were associated with heterosexual d rug 
users, while 8.4 percent were linked to heterosexual contact alone. In  the 
Bronx, where d rug abuse is more prevalent than other areas o f the country, 
forty-eight percent o f the drug-free partners o f IV  d rug  users were I I IV  
infected. Most o f the heterosexual transm issions in these areas are from men 
to women. Women are four times as like ly as heterosexual men to obtain the 
disease from heterosexual contacts. Women often do  not know o f their 
partners high risk behavior un til they discover (hat they are infected with the
virus. Id. at 57-58.

110. Center fo r Disease Contro l, supra note 71, at 467.
1 1 1 . Id.
112. The Parliament uf AIDS, supra note 101, at 97.
113. Rowe, Death Row, AID S  is Turning Prison Into a Potential I hath 

Sentence, C a l. I .aw., Sept. 1987, at 49, 51.
It is curren tly  estim ated that approximately twenty-one thousand to
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m ak e  u p  a  significant p e r c e n ta g e  o f  in c o m in g  in m a te s . IH T h e  
m ajo ri ty  o f  A ID S cases  in p r iso n s  a r c  a m o n g  IV d r u g  u se rs ,  
m an y  o f  w h o m  a r e  in fec ted  b e fo re  e n te r in g  p r i s o n .1,5 P r iso n  
officials a r e  c o n c e rn e d  a b o u t  th e  h ig h  risk o f  t ran sm iss io n  
cau sed  by fo rced  o r  c o n s e n s u a l  h o m o s e x u a l  activity,1,0 v io len t 
o u tb u r s t s ,117 a n d  d r u g  u s e  w ith in  th e  p r iso n  w alls.1,8 T h is  c o n ­
ce rn  is am p lif ied  by  th e  fact th a t  th e r e  is a n  in c re ase  in th e  
n u m b e r  o f  h ig h  risk ind iv idua ls  e n t e r in g  p r iso n ,  especia lly  IV 
d ru g  u s e r s . 11® T h e  c o n c e n t ra t io n  o f  AIDS cases has  a lread y  
re a c h e d  h ig h  p e r c e n ta g e s  in  s o m e  cities. In N ew  Y ork  p risons ,  
m o re  th a n  fifty p e r c e n t  o f  all p r i s o n e r s ’ d e a th s  w e re  ca u sed  by 
A ID S .120 In  W a s h in g to n  D.C., u p  to  e ig h ty  p e rc e n t  w e re  
in fec ted  w ith  th e  v i ru s.121

T h e r e  is a h ig h  r isk  th a t  th e  a b o v e  g ro u p s  a r e  in fec ted  with 
th e  virus a n d  will t r a n s m it  it to  h ea l th y  ind iv iduals .  T h e y  a re  
r e a c h a b le  b ec au se  they  a r e  w ith in  th e  pub lic  h ea l th  ca re  sys­
tem . T h e r e f o r e ,  th e  m a n d a to ry  s c re e n in g  policy  sh o u ld  
in c lu d e  th e s e  g ro u p s .  T h e  n ex t  s ec t io n  will ana lyze  th e  p ra c t i ­
cality o f  ca r ry in g  o u t  s u c h  a  p ro p o sa l .

forty-two thousand prisoners nationw ide are infected w ith the virus. As o f 
October 1, 1987, there had been 1,964 cases o f full-blown AIDS in 
correctional institu tions. Gostin k  Curran, A I D S  Screening, Confidentiality, and 
thr Duly to Warn, 77 Am. J. Pub. H ea lth  361, 363 (1987).

114. Gostin & Curran, supra note 113, at 363 (1987).
115. Fordhain, AIDS, Facts and Fallacies, C o rre c tio n s Today, Feb.

1988, at 62. See also U.S. Dept, o f Justice, Prisoners and Drugs, U.S. Bureau o f 
Ju s t . S ta t is t ic s  B u ll . ,  March 23, at 1 (Thirty percent o f prisoners sampled 
had used heroine at some point in their lives).

116. Nacci k  Kane, Srx and Sexual Aggression in Federal Prisons 7 (Bureau 
o f Prison Policy, unpub lished report 1982) (Thirty-five to forty percent o f 
incarcerated males may have a homosexual experience. Twenty-eight 
percent o f  federal inmates reported homosexual experience). See also 100 
Cong. Rec. E l726 (May j ,  1987) (statement o f Rep. Dannemcyer).

117. G lass, PA-C, Hausler, Locifc lho lz, & Yesalis, Seroprei'alence of H I T  
Antibody Among Individuals Entering the Iowa Prison System, 78 Am. J . Pun. H ealth  

447 (1988).
118. K lcinman, supra note 96, at 364.
119. Powe, su p ra  note 112, at 51. In  o rder to address this problem , the 

National In stitu te  o f Justice has prescribed an AIDS education and training 
program fo r a ll crim inal ju s tic e  personnel and o(Tenders so that they “ lece ive 
accurate, tim ely, and regu la r information about A IDS ." See Hammett, A ID S  
a n d  l l l l '  T ra in in g  a n d  E duca tion  a n d  C r im in a l Ju stice  Agencies, AIDS B u ll . ,  Aug.

1989. a l l .
120. Gostin i t  Curran, supra note 113, at 363 (1987).
121. 100 Cong. Rf.c. E1726 (May 5, 19H7) (statement o f Rep. 

Dannemcyer). l  liis  statistic was reported by the th ie f medical officer at a

19'JO) MANDATORY AIDS TESTING 171

III. P ra ctica l  C o n s id e r a t io n s  o f  M andatory  T est in g : 
T h e  A dvantages  and  D isadvantages

In  o r d e r  fo r  m a n d a to ry  te s t in g  to  b e  practica l ,  th e  ad v an ­
tages  o f  t e s t in g  m u s t  o u tw e ig h  th e  d isad v an ta g es .  T h e  d isad ­
v an tag es  o f  te s t in g  a r e  ( 1) e r ro rs ,  in c lu d in g  fa lse  posit ives  and  
false nega tives ,  (2) cos t  o f  te s t in g ,  in c lu d in g  th e  o p p o r tu n i ty  
cost, (3) risk o f  d r iv in g  th e  d isease ,  u n d e r g r o u n d ,  an d  (4) 
s t ig m a  a n d  psycho log ica l  s tress  c a u sed  by a p o s i t iv e  tes t  result. 
T h e  ad v a n ta g e s  in c lu d e  (1) p ro v id in g  t r e a tm e n t  fo r  those  
infec '.cd w ith  th e  virits a n d  (2) p ro v id in g  re l iab le  ep id e m io lo g i ­
cal d a ta .  This sec tio n  will ev a lu a te  ea ch  o f  th e  ad v a n ta g e s  and  
d isa d v a n ta g e s  l is ted  ab o v e ,  a n d  it will c o n c lu d e  th a t  th e  ad v a n ­
tages  o u tw e ig h  th e  d isad v an ta g es .

A. Disadvantages of Mandatory Testing

1. E rro rs :  False  Positives a n d  False  N egatives

T h e  te.-tS ava ilab le  fo r  d e te c t in g  th e  H IV  virus a r e  n o t  p e r ­
fect. T h e y  can  p ro d u c e  tw o  types  o f  e r ro n e o u s  resu lts :  false 
posit ives  a n d  false n eg a tiv es .  A fa lse  pos i t ive  occu rs  w h en  a 
p e r s o n  tes ts  pos i t ive  fo r  th e  v irus  w h en ,  in fact, h e  o r  s h e  is not 
in fec ted .  False  pos i t ives  o c c u r  in  a lm o s t  all m ed ica l  t e s t s ,122 
b u t  they  a r e  o f  p a r t ic u la r  c o n c e r n  in  th e  AIDS co n te x t  b ecau se  
o f  th e  s e r io u s  im p lica t io n s  o f  te s t in g  posit ive . False negatives, 
o n  th e  o t h e r  h a n d ,  o c c u r  w hen  th e  le s t  r e n d e r s  a negative  
resu lt ,  b u t  th e  p e r s o n  is ac tua lly  in fec ted  with th e  virus. In 
su ch  a case, an  in fec ted  p e r s o n  m ay  u n k n o w in g ly  tran sm it  the 
d isease  to  a h ea l th y  ind iv idua l.

T h e  tw o  m o s t  c o m m o n  m e th o d s  o f  te s t in g  fo r th e  HIV 
virus  a r e  th e  E n zy m e-L in k ed  Im m u n o s o r b a n l  Assay (ELISA) 
te s t  a n d  th e  W e s te rn  B lo t tes t .  R e s e a rc h  g ro u p s  h av e  recently  
d e v e lo p e d  new  E L ISA -type  tes ts  w hich  a r e  m o re  a c cu ra te  than  
p rev io u s  im m u n o a ssay  te s t s .123 A p o s i t iv e  test re su lt  d o es  not 
necessarily  m e a n  tha t  th e  p e r s o n  will d ev e lo p  fu ll-b low n AIDS, 
h u t  it d o e s  m e a n  tha t  th e  in fec ted  p e r s o n  is ca p ab le  o f  t r a n s ­
m i t t in g  th e  d isease  to  a  h ea l th y  in d iv id u a l.12'1

T h e  F o o d  a n d  D ru g  A d m in is t r a t io n  (FDA) a p p r o v e d  th e  
ELISA  te s t  o n  M arch  2, 1 9 8 5 .125 T h i s  te s t  d e te c ts  th e  a n t ib o ­
d ies  to  th e  virus, th e  ea r l ies t  s ign o f  in fe c t io n .120 A n tibod ies

122. A I D S  Test Examined, Econom ist, Ju ly  2. 1988, at 90.
123. See infra notes 142-147 and accompanying text.
124. The test delects infection. Any infected person is capable of 

transm itting the disease. See supra note 22.
125. J . Lsngonk, supra note 6 , at 215.



c re a te d  by th e  b o d y ’s im m u n e  sys tem  b in d  to  th e  a n t ig e n s ,127 
th e  p ro te in  o n  th e  s u r fa c e  o f  th e  viral cell. T h e  ELISA  p ro c e ­
d u r e  is a s  follows: First,  t h e  lab o ra to ry  techn ic ians  d e ta c h  th e  
a n t ig e n s  f ro m  th e  in ac t iv a ted  H IV  virus a n d  p lace  th e m  o n  
p lastic  s h e e t s .128 N ext,  they  a d d  th e  b lo o d  sam p le  to  th e  plastic  
sh ee ts ;  i f  th e  b lo o d  is in fe c te d  it will co n ta in  a n t ib o d ie s  to th e  
virus w h ich  will b in d  to  th e  an t ig en s  o n  th e  p las t ic  s h e e t .129 
Finally, they  will co n f irm  th e  p re s e n c e  o f  th e  a n t ib o d ie s  by r in s ­
ing  th e  s a m p le  w ith  a ch em ica l  so lu t io n  which p ro d u c e s  a c o lo r  
re a c t io n  w h e n  it e n c o u n te r s  th e  an t ib o d ies .  T h is  p ro c e s s  can  
a lso  d e t e r m in e  th e  d e g r e e  o f  positiv ity.130 A  p e r s o n  is c o n s id ­
e re d  “ s e r o p o s i t iv e ” i f  a n t ib o d ie s  a r e  fo u n d  in  th e  b lo o d  
sam ple .

T h e  E L IS A  te s t  is e x t re m e ly  sens i t ive  b e c a u se  it  was d ev e l ­
o p e d  fo r  th e  p u r p o s e  o f  in c re a s in g  th e  safety  o f  th e  b lo o d  s u p ­
ply.131 It  is d e s ig n e d  to  identify  v irtually  all b lo o d  w hich  
co n ta in s  a n t ib o d ie s  to  th e  v i ru s.132 T h e r e f o r e ,  a m o n g  n o n -h ig h  
risk g ro u p s ,  it m ay  r e n d e r  a h ig h  n u m b e r  o f  fa lse  posit ives .  
S o m e  e s t im a te s  ind ica te  th a t  as m an y  as o n e -h a l f  to  tw o-th ird s  
o f  all p os i t ive  te s t  re su lts  in any  g iven  s a m p le  o f  b lo o d  d o n o rs  
may b e  fa lse  p o s i t iv e s.133 In  o r d e r  to  avoid  fa lse posit ives ,  
s e q u e n tia l  t e s t in g  is u sua lly  p e r fo rm e d .  I n  o th e r  w o rd s ,  i f  th e  
resu lts  o f  th e  E L IS A  te s t  a r e  posit ive , th e n  th e  te s t  is r e p e a te d  
two o r  th r e e  t im e s  in  o r d e r  to  co n f irm  th e  r e s u l t.13-1 I f  th e  
re su lt  is still pos i t ive ,  a  W e s te rn  B lo t tes t  is c o n d u c te d  to  c o n ­
firm this re su lt .
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127. Id.

128. Id. The H IV  virus is grown in a laboratory and treated with a 
detergent which k ills the v im s, d isso lves the ou ter coat, and breaks the rest 
into partly purified pieces. These pieces are pu l onto the p lastic sheet. BI D S  
Tat Examined, supra note 122, at 90.

129. J . L\ngone, supra note 6 , at 215.
130. Id\ see also A I D S  Test Examined, supra note 122, at 90.
131. Petriccianni, Licensed Tests for Antibody to H u m a n  T-Lymphotropic Virus 

Type III, 103 Annals In te rn a l Med. 726, 727 (1985). In  January o f 1985, the 
Uniied S ta les Health Service rccommen .d  screening a ll b lood donations. 
Gostin 8c Curran, supra note 113, at 319. Currently a ll donated tissue, b lood, 
organs, and semen are screened. Sm ith, H I T  Testing Is the Answser— What Is the 
Question?, 319 New E n c .J . Med. 1010, 1011 (1988).

"Sensitiv ity” in screening refers to the proportion o f ind iv idua ls with a 
positive test resu lt fo r the disease that the test is in tended to reveal, i.e., true 
positive resu lts as a propon.v,.i o f  the total o f true positives and false negative 
results. Stkdnian's M ed ica l D ictio n a rv , supra note 30, at 127-1.

132. J . 1-ancone, supra note 6 , at 217.
133. Id

134. A I D S  Test Examined, supra note 122, at 90.
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T h e  W e s ie rn  B lot is a m o re  a c c u ra te  lest.  It d e te c ts  each  
an t ib o d y  w hich  th e  im m u n e  system  p ro d u c e s  in  r e s p o n s e  to  
ea ch  o f  th e  v irus 's  m a in  p ro te in s  (an tig en s)  an d ,  th e re fo re ,  is 
less  likeh to  reac t  to  th e  w ro n g  a n t ib o d y .133 T h e  first s te p  in 
this p r o c e d u re  is to  c h a n g e  a so lu t io n  o f  an  inac t iva ted ,  l a b o r a ­
to ry -g ro w n  I I IV  virus in to  a  gel w hich  is th e n  p laced  b e tw e en  
tw o p ieces  o f  g la ss.130 A n  e lec tr ic  c u r r e n t  is ap p l ied  to  th e  gel 
w hich  fo rces  th e  m ain  p ro te in s  o f  th e  virus, th e  a n t ig en s ,  to  
s e p a ra te  a n d  fo rm  b o n d s  o n  th e  g e l.137 T h e  gel is r e m o v e d  a n d  
p lace d  o n to  s tr ips  o f  p a p e r .138 T h e  b lo o d  s p e c im e n  is a d d e d  to  
th e se s  s tr ip s ;  th o s e  w hich  d o  n o t  co n ta in  a n t ib o d ie s  to  th e  virus 
d o  n o t  re ac t  w ith th e  a n t ig e n s  w hile  th o se  which d o  co n ta in  
a n t ib o d ie s  will b in d  to  a  p a r t ic u la r  a n t ig e n .139 T h is  tes t  
r e q u ir e s  o v e rn ig h t  in c u b a t io n  an d  a skilled re s e a rc h e r  to  in te r ­
p r e t  th e  r e s u l t s .140 W h e n  a n  E L ISA  tes t  is c o n f irm e d  by a 
s u b s e q u e n t  W e s te rn  B lo t  T e s t ,  th e  re su l t  is 9 9 .9  p e r c e n t
re l ia b le .141

A lth o u g h  th e  s eq u e n tia l  te s t in g  p ro c e d u r e  o u t l in e d  a b o v e  
p ro d u c e s  re l iab le  re su lts ,  re s e a rc h e rs  c o n t in u e  to  sea rch  fo r  th e  
p e r fec t  test.  T h e  fu tu re  is likely to  b r in g  tests  w hich  will r e n d e r  
re su lts  a t  least  as a c c u ra te  as s eq u e n tia l  tes ting . In  ad d i t io n ,  
th ey  will cos t  less a n d  will b e  ea s ie r  to  in te rp re t  th a n  th e  W e s t ­
e r n  Blot. In  a r e c e n t  s tu d y ,  a new  te s t  ca lled  th e  re c o m b in a n t  
HIV-1 an t ig e n  ELISA  p a n e l ,  d e m o n s t r a te d  o n e  h u n d r e d  p e r ­
c e n t  sensitivity  a n d  specific ity  in d is t in g u ish in g  se ro p o s i t iv e  
f ro m  se ro n e g a t iv e  in d iv id u a ls .14'  T h e  au th o rs  o f  this s tudy  
c o n c lu d e d  th a t  this n ew  E L IS A  te s t in g  p r o c e d u r e  co u ld  “ virtu-

135. Id. The Western B lot is a more "specific" test which compensates 
fo r the sensitiv ity o f the ELISA test. "Specificity" in screening refers to the 
proportion o f ind iv iduals w ith a positive test resu lt fo r the disease that the 
test is in tended to reveal, i.e., true positives re su lt as a proportion o f the total 
true positive and false negative resu lts. Stedman's M ed ica l D ictio n a ry , 

supra note 30, at 1308.
136. A I D S  Test Examined, supra note 122, at 90.
137. Id.

138. Id 

13a. Id.

M0. Id.
141. Smith, supra note 131, at 1011. One study found the rate o f false 

positives to be 0.0007 percent, which renders a specificity o f 99.9993 percent.
Id. 142. NG, Chiang, Debouck, McGrath, Grove 8c M ills , Reliable 

Confirmation of Antibodies to the H u m a n  Immunodeficiency Virus Type I (HIV-I) with 

an Enzyme-Linked Immunoassay Using Recombinant Antigens Derived from IIIV-1 gag, 

pol, andenv Genes, 27 J. C lin ic a l M ic ro d io lo cv  977, 980 (1989) (hereinafter
NG 8c Chiang).
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ally e l im in a te  fa lse p o s i t iv e  r e s u l t s .”1,13 T h i s  p ro c e d u r e  
invo lves  u s in g  v a r io u s  a n t ig e n s  p ro d u c e d  by th e  I I IV  virus in 
o r d e r  to  accu ra te ly  d e te c t  h u m .m  a n t ib o d ie s  to  th e  virus. 144 
T h e  a d v a n ta g e s  o f  th is  tes t  in c lu d e  (1) h igh ly  sens i t ive  a n d  s p e ­
cific re s u l ts  fo r  d e te c t in g  a n t ib o d ie s  to  th e  H IV  virus , (2) few er 
in d e t e r m in a t e  re s u l t s  th an  th e  W e s te rn  B lot,  (3) th e  ability  to  
verify  m o r e  p o s i t iv e  re su lts  th a n  th e  W e s te rn  B lot, a n d  (4) a 
p r o c e d u r e  w h ich  easily  r e n d e r s  i t s e l f  to  a u to m a t io n .H5 
B eca u se  c u r r e n t  assays fo r  H IV  a n t ib o d ie s  h av e  sensit iv it ies  
a n d  specific ities  o f  9 9 .9  p e r c e n t  o r  g re a te r ,  th e  fu tu re  tes ts  a re  
likely to  vary th e  a n t ig e n  w hich  is u s e d  to  d e te c t  th e  an t ib o d ie s ,  
s in c e  th e  assay  p r o c e d u r e  i t s e l f  has  a lm o s t  n o  ro o m  fo r  
im p r o v e m e n t.146 M any  m a n u fa c tu re s  a re  c u r re n t ly  d e v e lo p in g  
s im p le ,  r a p id  assays w hich  can  b e  p e r f o r m e d  v irtually  an y ­
w h e re .  T h e s e  tes ts  s h o u ld  b e  ava ilab le  by 1 9 9 1 .147

T h e  o r ig in a l  E L IS A  tes t  is very  effective, b u t  its effec tive­
n e s s  in  p u r i fy in g  th e  b lo o d  su p p ly  is th e  very  r e a s o n  th a t ,  w h e n  
u s e d  by itself, it is ineffective  fo r  te s t in g  ind iv idua ls .  T h e  flaw is 
th e  h ig h  ra te  o f  fa lse  posit ives .  T h e  p r e s e n t  so lu t io n  is th e  
s e q u e n t ia l  t e s t in g  p r o c e d u re ,  w hich  uses  b o th  th e  E L ISA  a n d  
W e s te rn  B lo t  m e th o d s  to  r e n d e r  a  9 9 .9  p e r c e n t  re liab le  re su lt .  
T h e  n ew  te s t in g  p r o c e d u re s  will, a t  th e  very  leas t ,  m a tc h  th e  
re liab il i ty  o f  th e  seq u e n t ia l  p ro c e d u re .  M o re o v e r ,  th ey  will 
r e d u c e  t h e  co s t  a n d  a d m in is t ra t iv e  b u r d e n s  o f  th e  W e s te rn  B lot 
les t.

F a lse  p os i t ives  a r e  n o t  on ly  d u e  to  th e  te s t in g  p r o c e d u re ,  
b u t  a r e  a lso  a fu n c t io n  o f  th e  quali ty  o f  th e  la b o ra to ry  w h e re

143. Id. a i9 8 l.
144. Id. a i 980-81. Th is test u s ts  six recombinant proteins 

corresponding to large segm tn ts o f the H IV  gene products; these gene 
p roducts are antigens, substances which cause the human immune system i<> 
develop antibodies to the virus. When the scrum  sample o f  the ind iv idua l 
reacts with one o f the antigens, the serum is seropositive. Some antigens 
appear to be more accurate than others. For example, the Kp41 antigen 
demonstrated one hundred percent accuracy in determ in ing seropositive 
from seronegative ind iv idua ls . A lthough this antigen may be sufficient in 
itse lf, the authors suggest requ iring reactivity against more than one o f the 
gene products (antigens) in order to e lim inate false positives. Id.

145. Id

146. Gust & M askill, Diagnostic Tests for the H u m a n  Immunodeficiency Virus, 
151 M ed .J . A u stra lia  57, 58 (1989).

147. Id. For example, an immuno-dot b lo t assay was recently tested 
and proved to be inexpensive, rapid, and .e liab le  (highly sensitive and 
specific) fo r detecting H IV  antibodies. In  add ition , expensive and 
sophisticated equipment was not needed to carry out the lest. Xu, Corny, & 
Pazncr, A n  Immuno-dot Blot Assay for the Detection of Antibody to IIIV, 120 I.
r---------------------- 1 —  .  i -in /m om
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th e  tests  a re  c o n d u c te d .  T h e  b lo o d  sam p le s  a r e  o f ten  sen t  to 
p r iv a te  la b o ra to r ie s  w h e re  they  a r e  te s te d  for th e  virus. Dr. 
D an  B u r to n ,  C h ie f  o f  th e  D e p a r tm e n t  o f  V irus D iseases at the  
W a l te r  R eed  A rm y  In s t i tu te  o f  R esea tc h ,  said  th a t  ‘',t]he fact 
th a t  false p os i t ive  ra te s  a re  u n a c c e p la b ly  h ig h  in s o m e  p r iv a te  
s e c to r  l a b o ra to r ie s  is a d i rec t  c o n s e q u e n c e  o f  th e  feeb le  quality  
c o n t ro l  p ro g ra m s  im p le m e n te d  by civil p u b lic  h ea l th  a u th o r i ­
t ie s.”148 In  o r d e r  to  a d d re s s  this p ro b le m ,  th e  federa l  g o v e r n ­
m e n t  sh o u ld  se t  m in im u m  q u a li ty  la b o ra to ry  s ta n d a rd s .  In 
a d d i t io n ,  h e a l th  officials s h o u ld  p ro v id e  strict,  w ri t ten  p r o c e ­
d u ra l  g u id e l in es  fo r  th e  la b o ra to r ie s  to  follow.

As a  re su l t  o f  th e i r  r ig o ro u s  te s t in g  p ro c e d u re ,  th e  U n ited  
S ta le s  Military has  su c c e e d e d  in ach iev ing  an  ex trem e ly  h igh  
ra te  o f  accuracy. E ach  r e c r u i t ’s b lo o d  sa m p le  is te s ted  with 
ELISA. I f  th e  r e s u l t  is posit ive , th e  sam p le  is te s te d  aga in  with 
ELISA . I f  th e  s e c o n d  lest  is posit ive , a new  b lo o d  sam p le  is 
d ra w n  which is t e s te d  with W e s te rn  Blot. I f  the  re su lt  is p o s i ­
tive, th e  b lo o d  s a m p le  u n d e r g o e s  a se c o n d  W e s te rn  B lot test. 
Finally, i f  tha t  tent is posit ive , th e  rec ru i t  is c o n s id e te d  s e r o ­
p o s i t iv e .149 T h e  m ili ta ry  has  re ce iv ed  on ly  o n e  false pos it ive  
re su lt  a f te r  te s t in g  135 ,000  r e c ru i t s .150 Dr. Redfie ld  o f  th e  
W a lte r  R e e d  A rm y In s t i tu te  o f  R esea rch  said  th a t  th e  m ilitary  
has  im p ro v e d  its te s t  a n d  fa lse  pos i t ive  re su lts  a r e  now  o n e  in 
every  m il l io n .151 T h e  m ili ta ry ’s success  in e l im in a t in g  false 
pos i t ives  in d ica tes  tha t  this p r o b l e m  can b e  o v e rc o m e  if th e  lab ­
o ra to ry  follows a  th o ro u g h  p r o c e d u r e  a n d  m e e ts  th e  m in im u m  
qua li ty  s ta n d a rd s .

T h e  ra te  o f  fa lse pos it ives  rap id ly  d ec lin e s  w hen  te s t in g  
h ig h  risk g ro u p s  b e c a u se  th e r e  is a h ig h e r  p e r c e n ta g e  o f  
in fec ted  p e r s o n s  w ith in  th e  p o p u la t io n .152 T h e r e fo r e ,  if th e  
g o v e rn m e n t  r e q u ire s  H IV  te s t in g  a m o n g  co n v ic ted  p ro s t i tu te s ,  
IV  d ru g  u se rs ,  p r i so n  in m ates ,  a n d  th o se  w ho  a t te n d  S T D  a n d  
d r u g  a b u s e  clinics, th e  r a te  o f  false posit ives  will rap id ly  
d ec line .  T h u s ,  th e  te s t  will b e  m o re  th an  99 .9  p e r c e n t  accu ra te .  
Statistically, false pos it ives  will b e  v irtually  e l im in a ted ,  th e re b y  
e l im in a t in g  this p a r t ic u la r  d is a d v a n ta g e  o f  m a n d a to ry  tes ting .

148. Burke, A  Strategy to Prevent the Spread of AIDS, S a t. Eveninc Post, 
Nlay-June 1988, at 22.

149. Military AID S  Test Unusually Accurate, Washington Times, Oct. 13, 
1988, at A l ,  col. 1.

150. Id.

151. Id. . .
152. Gostin & Curran, supra note 113, at 361; Pctriccianni, supra note
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False n eg a tiv e s  p o s e  a n o t h e r  p r o b le m  to  m a n d a to r y  lesi- 
ing. False  n eg a tiv e s  o c c u r  w h e n  th e  in d iv id u a l  te s ts  n eg a tiv e  
fo r  d ie  v irus,  h u t  is in  fa r t  in fec ted .  T h is  is p ro b le m a tu  
b e c a u s e  th e  in fec ted  p e r s o n  has  a false s e n s e  o f  secu ri ty .  False  
n eg a tiv e s  c a n  o c c u r  in  tw o  s i tu a t io n s :  (1) W h e n  th e  p e r s o n  has  
o n ly  re cen t ly  b e c o m e  in fe c te d  with th e  v i ru s  a n d  h as  n o t  yet 
d e v e lo p e d  a n t ib o d ie s  to  th e  virus, a n d  (2) w h e n  th e  tes t  fails to  
re c o g n iz e  t h e  H IV  a n t ib o d ie s  in  th e  b lo o d  sam p le .  In  r e g a rd  
to  th e  first s i tu a t io n ,  th e  s o  ca lled  " w in d o w  p e r io d ” is usually  
on ly  a  few w e ek s  w ith  m o d e r n  a ssa y s.153 T h e s e  assays a r e  c a p a ­
b le  o f  d e te c t in g  th e  early  a n t ib o d ie s  to  th e  v irus  a n d  th e re fo re ,  
a r e  effective in  d e te c t in g  r e c e n t  in fe c t io n .15-4 A l th o u g h  cases  ol 
la te  s e r o c o n v e r s io n  h av e  b e e n  r e p o r t e d ,  th ey  a r e  r a r e .155 In 
r e g a rd  to  th e  s e c o n d  s i tu a t io n ,  it is h igh ly  unlikely  th a t  th e  t e s t ­
ing  p r o c e d u r e  will fail to  r e c o g n iz e  a n  H IV  a n t ib o d y  in  th e  
b lo o d  sam p le .  As e x p la in e d  ab o v e ,  th e  E L IS A  tes t  was d ev e l ­
o p e d  in  o r d e r  to  c r e a te  a safe  b lo o d  s u p r ' - ' ;  by its very  n a tu re ,  
it is m o r e  likely to  b e  o v e r  inc lus ive  r a th e r  m a n  u n d e r  inclusive. 
T h e r e fo r e ,  t h e  p r o b le m  o f  fa lse  n eg a tiv e s ,  a l th o u g h  rea l,  is n o t
g r e a t.156 I t  is n o t  a  suffic ien t r e a s o n  to  p ro h ib i t  m a n d a to r y  
tes ting .

2. T h e  C o s t  o f  H IV  T e s t i n g  (in T e r m s  o f  D o lla rs  a n d  Lives)

T h e  H IV  v irus  will co s t  an  e n o r m o u s  a m o u n t  in te rm s  o f  
b o th  d o l la rs  a n d  lives. T h e  C e n te r  fo r  D isea se  C o n t ro l  (C D C ) 
es t im a te s  th a t  b e tw e e n  o n e  a n d  o n e - a n d -a  h a l f  m ill ion  A m e r i ­
cans  a r e  in fe c te d  w ith  th e  v i ru s .157 In  N ew  Y o rk  City, th e  U.S. 
city w ith  th e  h ig h e s t  in fec t io n  ra te ,  a p p ro x im a te ly  o n e  o f  every  
fifteen p e r s o n s  ca rr ie s  th e  v i ru s.158 T h e  f u t u r e  o u t lo o k  is g rim . 
T h e  U n ited  S ta le s  P u b lic  H e a l th  S e rv ice  (P H S ) e s t im a te s  that  
by th e  e n d  o f  1992, th e r e  will b e  a p p ro x im a te ly  3 6 5 ,0 0 0  AID S

................ ,.. w« i.lll, LtllU.X SJ ft lit II. till It.) IVl.l

153. Gust & M askill, supra note 146, at 58.
154. Id. W hile most assays arc designed to de lec t total antibody or the 

imm unoglobulin (IgG), modern assays are designed to detect the M1V IgNl 
antibody; most o f the early an tibod ies belong to the la tter subclass. Id.155. Id.

156. Researchers at the CDC found that approximately one in every 
lo rty thousand were fa lse negatives. A I D S  Test Examined, supra note 122, at 90.

157. Zucherinan, supra note 49, at 8 . A new report recently reported 
that 1.4 m illion Americans w ill be infected by 1991. As o f December 31, 
1989, lu ll-blown A IDS  had been diagnosed in 117,781 Americans. By the 
year 2000, this report estimates 1.1 m illion AIDS cases and 1.1 m illion AIDS 
deaths. These figures do not in c lude  AIDS cases due to blood transfusions, 
hemophiliacs, and ch ild ren , which account fo r five percent o f a ll cases. 
Mesce, supra note 2, at A2.

158. J. Lancone, supra note 6 . at 67.

i * 1 ,
f cases in th e  U n i te d  S ta te s  a n d  2 6 3 ,0 0 0  p e o p le  will h av e  d ied  o f  

A ID S .15'1 In th is  s a m e  year,  th e r e  will h e  6 0 ,0 0 0  new cases an d  
6 5 ,0 0 0  d e a th s .11,41 In  1969, th e  F ed era l  ( ’.en te r  fo r  Disease 
C o n t ro l  e s t im a te d  tha t  3 5 ,0 0 0  p e o p le  w ou ld  d ie  f ro m  AIDS 
d u r in g  tha t  year,  as o p p o s e d  to  5 0 0 ,0 0 0  w ho  d ied  f ro m  c a n te r  
a n d  7 7 0 ,0 0 0  w h o  d ie d  f ro m  h e a r t  d is e a s e .14,1 H o w e v e r ,  th e  
n u m b e r  o f  A ID S  re la ted  d e a th s  will in c re a se  rap id ly  as th o se  
p re s e n t ly  in fec ted  d e v e lo p  A ID S -re la ted  illnesses, w h ile  d e a th s  
f ro m  o th e r  m a jo r  d isease s  r e m a in  s ta b le .1412

A lth o u g h  th e  d e a th  r a le  fo r  AIDS is n o t  as h igh  as  that fo r  
c a n c e r  o r  h e a r t  d isease ,  th e  cost o f  t re a t in g  th o se  with AIDS is 
ce r ta in ly  c o m p a ra b le .  In 1989, th e  fed e ra l  g o v e rn m e n t  s p e n t  
a n  e s t im a te d  2 .2  b illion  d o l la r s  o n  AID S, 1.3 o f  which was 
s p e n t  o n  re s e a rc h  a n d  p r e v e n t io n .14'3 In c o m p ar iso n ,  1.5 b il­
l ion  d o l la rs  was s p e n t  o n  re se a rc h  a n d  p re v e n t io n  o f  c a n ce r  
a n d  o n e  b il lion  was sp e n t  o n  h e a r t  d is e a s e .101 E v e re t t  K oop , 
th e  fo r m e r  S u r g e o n  G e n e ra l  o f  th e  U n ited  S ta tes ,  e s t im a ted  
th a t  th e  cos t  o f  t r e a t in g  A ID S  by 1991 will b e  ap p ro x im a te ly  
e ig h t  to  s ix teen  b il lion  d o l la rs  p e r  y e a r.1415 In  tha t  s a m e  year,  it 
is e s t im a te d  th a t  th e  n a t io n  will lose  fifty-five billion  d o l la rs  in 
loss o f  e a rn in g s  d u e  to  A ID S ,1410 an d  s p e n d  2.3 b illion  d o l la rs  
o n  re sea rc h ,  te s t in g ,  e d u c a t io n ,  an d  g en e ra l  s u p p o r t  se rv ­
ice s.107 T h e s e  e s t im a te s  o n ly  inc lude  th e  cost o f  AIDS p a t ien ts  
a n d  n o t  th e  cos t  o f  A R C  p a t ien ts .  A l th o u g h  c a n ce r  a n d  h ea r t  
d is e a se  p re s e n t ly  ca u se  fa r  m o re  d e a th  attd  disability  th an  
A ID S, by 1991 th e  cost  o f  t re a t in g  A ID S p a t ien ts  is e s t im a ted  
to  b e  h ig h e r  th an  tha t  o f  b o th  o f  th e  o th e r  two le ad in g  causes

o f  d e a th .
T h e  ac tu a l  cos t  o f  H IV  te s t in g  varies f ro m  r e p o r t  to  r e p o r t .  

T h e  ELISA les t  costs  as l i t t le  as th re e  to  e ig h t  d o lla rs ,  while th e  
W e s te rn  B lot tes t  costs  as m u c h  as fo r ty  to  seventy-five do i-

.....

159. Haney, Despite More Tools to Eight AIDS, Experts Fear for Urban Poor i it
'90s, S. Bend T r ill . , Oct. 30. 1989, at A l l .  col. 1.

1 0 0 . Id.161. Leary, A I D S  Outlay Et/uals that for Cancer and I lent t Disease, N.Y. 
T im es ,Jun e  15, 1989, at B13, col. I.

162. Id.

103. Id.

164. Id.165. A I D S  is Here to Stay, Wottt.t) H ea lth , Match 1988, at 27.
166. The Incalculable Cost of AIDS, Econom ist, March 12, 1988, at 63

Loss o f earn ings refers to that income the person would have produced it lit­
e r she bad lived  to life  expectancy. T h is estimate (55 million) probably does 
not take account o f  the cost o f  " la te  stage illn ess" — the cost o f what would 
have been spent on health care when the person became ill in o ld age.

167. Van de Kamp, supra note 36, at 32.



h irs.108 T l i e  U n ited  S ta te s  M ilitary h as  b e e n  ab le  to  ca rry  o u t  
H IV  te s t in g  w ith  an  a v e ra g e  o f  t h r e e  d o l la rs  p e r  p e r s o n .109 
T h e i r  low co s t  m ay  be  d u e  to  efficiency in n u m b e rs  a n d  th e  low 
ra te  ol pos i t ives  fo u n d  in  th e  first r o u n d  o f  ELISA testing , 
th e re b y  a b r o g a t in g  the  n e e d  to  c o n d u c t  fu r th e r  te s t in g  o n  th e  
b lo o d  sam p le .  H o w ev er ,  it is c o m m o n ly  ac c e p te d  th a t  m assive  
te s t in g  o f  th e  g en e ra l  p o p u la t io n  co u ld  b e  ca rr ied  o u t  a t  five 
d o l la rs  p e r  p e r s o n .170 A t this p r ice ,  it w o u ld  co s t  a p p r o x i ­
m ate ly  1.2 b il l ion  d o l la rs  to  s c re e n  every  p e r s o n  in  th e  co u n -  117.171 I f  th e  to ta l  d o l la r  co s t  o f  th e  d isease  in 1991 is 73.3 
b illion  d o l la r s ,172 the  co s t  o f  t e s t in g  th e  e n t i re  p o p u la t io n  
w o u ld  b e  a p p ro x im a te ly  o n e -s ix t ie th  o f  th e  to ta l  cos t  o f  
A ID S .173 T h e  co s t  o f  t e s t in g  th e  h ig h  risk g ro u p s  p r o p o s e d  in 
this a r t ic le  w o u ld  cost  s ignificantly  less th a n  1.2 b il lion  s ince 
they a c c o u n t  fo r  a  re la tive ly  sm all a m o u n t  o f  th e  to ta l  p o p u la ­
t i o n .174 T h e r e f o r e ,  th e  co s t  o f  te s t in g  is low in c o m p a r i so n  to 
th e  to ta l  co s t  o f  th is  d isease .

E v en  th o u g h  th e  cos t  o f  m a n d a to r y  te s t in g  is re la tive ly  low 
w h e n  c o m p a r e d  to  th e  to ta l  cos t  o f  A ID S , it is still an  o p p o r t  u ­
nity  cost;  ev e ry  d o l la r  s p e n t  o n  te s t in g  is u n av a ilab le  for  
re se a rc h ,  e d u c a t io n ,  a n d  t r e a tm e n t .  In  this c o n tex t ,  th e  co s t  o f
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168. A I D S  Tesl Examined, supra note 122, at 90.
169. Id
170. But ton, The Case for Mandatory A I D S  Testing, Indianapo lis Star, 

Sept. 14, 1987, at A9, col. 1.
171. Id.

172. See supra, notes 163-167 and accompanying text.
173. These calcu lations have been based on the fo llow ing numbers:

Cost o f treating AIDS patients =  up to 16 b illion
Loss o f  earnings =  approx 55 b illion
Research, etc. =  approx 2.3 b illion
TO TAL =  73.3 b illion

Cost o f testing the entire population at $5.00/person: 1.2 b illion
Burton, supra note 170, at A9.
Cost o r testing as compared to cost o f the disease: 1.2/73.3 =  approx. 

1/61.
174. The proposed scheme keeps the size o f the group which w ill

undergo testing down to a to lerab le lim it, because a large percentage o f
AIDS carriers, in c lud ing those in high risk groups, would not be tested. The
mandatory testing plan proposed in this article only requ ires testing arrested
prostitutes, arrested IV  drug users, prisoners, and those who attend STD and
IV  d rug use clin ics. Therefore, nianv persons in high risk groups w ill not be 
mandatorily tested, such as homosexual males and a ll o f the unarrested 
prostitutes and IV  d rug users (primarily because it is not practical — such a
plan could not rea listica lly  be carried out on an organized basis). T esting  is
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te s t in g  is s ign ifican tly  h ig h e r .  H o w ev er ,  this cost  can  b e  j u s t i ­
fied by th e  fact th a t  t e s t in g  fo r  th e  v irus  can  save  m o n ey  a n d  
p ro lo n g  lives in th e  lo n g  ru n .

I’e s l in g  m ay save th e  lives o f  u n in fe c te d  p e r s o n s  b ecau se  
s o m e  p e o p le  w h o  tes t  p o s i t iv e  fo r  t h e  virus m if  lit c h a n g e  th e ir  
c o n d u c t  i f  they  le a rn  th a t  they  can  in fec t  o th e rs .  In d e e d ,  the  
m a jo r i ty  o f  s tu d ie s  sh o w  th a t  H IV  te s t in g  is s so c ia tcd  with a 
r e d u c t io n  in h ig h  risk ac tiv ity.175 R e c e n t  r e p o r t s  a m o n g  m ale  
h o m o s e x u a ls  a n d  IV d r u g  u se rs  in d ica te  tha t  th o se  w ho a re  
a w are  o f  th e i r  p os i t ive  s ta tu s  r e d u c e  th e i r  h ig h  risk b e h a v io r.170 
T h e r e f o r e ,  t e s t in g  will r e d u c e  th e  r a le  o f  in fec tion  a n d  th e  cost 
o f  th e  d isease .

T h e  co s t  o f  t e s t in g  is n e u t ra l iz e d  by the  sav ings which 
re su l t  f ro m  early  t r e a tm e n t  o f  A ID S -R e la ted -C o n d i t io n s  
(ARC). T h e  ava ilab le  t r e a tm e n t  cos ts  less than  h o sp ita l iza t io n  
fo r  th e  p a r t ic u la r  c o n d i t io n .  F o r  ex am p le ,  ae ro so l iz ed  
p e n ta m id in e ,  w hich  p re v e n ts  p n e u m o c y s t i s  carnii  p n e u m o n ia ,  
th e  m a jo r  k il le r  o f  AID S victims, cos ts  ap p ro x im a te ly  o n e  h u n ­
d re d  d o l la rs  p e r  m o n t h .177 E x p e r ts  a g r e e  tha t  th e  cost  o f  this 
t r e a tm e n t  w o u ld  b e  offse t by sav ings in th e  cos t  o f  t rea t in g  
p n e u m o n i a .178 A typical p n e u m o n ia  h o sp ita l iz a t io n  costs  ten  
t h o u s a n d  d o l la rs ,  a n d  m o s t  A ID S  p a t ie n ts  have  tw o o r  th ree  
spe l ls  o f  th e  d isea se  b e f o re  they  s u c c u m b .179 T h e r e fo r e ,  a 
tw elve h u n d r e d  d o l la r  a n n u a l  cos t  o f  p ro v id in g  a e ro so l iz ed  
p e n ta m id in e  w o u ld  b e  o ffse t  by a sav ings in s u b s e q u e n t  h o s p i ­
ta liza tion  cos ts  by  as m u c h  as th ir ty  th o u s a n d  d o l la r s .180 In 
r e s p o n s e  to  th e  p o te n t ia l  sav ings, th e  U n i ted  S ta tes  A rm y  has 
ro u t in e ly  t r e a te d  all H IV -in fec te d  p e r s o n n e l  with ae ro so liz ed

175. Coates, S ta ll, Kecgles, Lo, Morin & McKusick, A I D S  Antibody 
Testing, 43 Am. P sych o i.o c ist 859 (1988) [here inafter Coates & Stall).

176. Id. at 860. In  this study , homosexual men who were aware o f their 
seropositive status after undergo ing antibody testing reduced unprotected 
anal receptive in tercourse to forty-two percent o f baseline, as opposed to 
sixty-two percent fo r the seronegative group, and fifty seven percent for the 
uninformed group fnot tested). These resu lts are ‘‘statistica lly sign ificant.” 
Id.

177. Sh ilts , U.S. M a y  Mandate Costly A I D S  Tests and Treatment, San 
Francisco Chron., June 7, 1989, at A7, col. 1. Pneumocystis carnii 
pneumonia was responsib le for seven thousand AIDS deaths in 1988. Id.

178. Id.

179. Id.

180. Id. U.S. Representative Henry Waxman, chairman o f the House 
Subcom inittce on Health and the Environment says. “ [i]h c  public, health 
experts shou ld be ta lk ing to the budget makers now to explain why we need . 
m illions for the test and preventive drugs today in order to save hundreds o f



p e n ta m id in e  s in ce  1 9 8 6 .181 As a re su lt ,  p n e u m o n ia  is ra re ly  
s e e n  a m o n g  H IV -in fec ted  m ilitary  p e r s o n n e l . lBa

AZT, th e  on ly  d ru g  cu r ren t ly  a p p r o v e d  by th e  FD A , can 
p ro lo n g  th e  lives o f  A ID S victims by  p o s tp o n in g  th e  o n s e t  o f  
th e  d isease . A p p ro x im a te ly  twenty-five th o u s a n d  o f  t h e  forty  
th o u s a n d  p a t ie n ts  w ho  hav e  fu ll-b low n A ID S  a r e  c u r re n t ly  tak- 
ing  A Z T ,183 a n d  it is e s t im a te d  th a t  at le a s t  6 0 0 ,0 0 0  in fec ted  
p e r s o n s  co u ld  p re se n t ly  bene fi t  f ro m  su ch  t r e a t m e n t.18'1 It 
cos ts  ap p ro x im a te ly  2 ,8 0 0  to  3 ,750  d o l la r s  p e r  y e t r ,  a n d  m an y  
p a t ien ts  may h av e  to take  this d ru g  fo r  y e a r s .185 H o w e v e r ,  th e  
co s t  o f  t r e a t in g  a n  A ID S p a t ie n t  av e rag e s  17 ,910  d o l la rs  p e r  
year.  H o sp i ta l iz a t io n  cos ts  a lo n e  a r e  a p p ro x im a te ly  s e v e n  h u n ­
d r e d  do lla rs  p e r  d a y .180 A l th o u g h  th e  co s t  o f  A Z T  is ex p en s iv e ,  
it is far less th a n  th e  h o sp i ta l iz a t io n  co s ts .  I n  a d d i t io n ,  i f  
p a t ien ts  a r e  t e s t e d  fo r  th e  v irus  a n d  re ce iv e  ea rly  t r e a tm e n t ,  th e  
b u r d e n  o n  p u b l ic  h osp ita ls  w o u ld  b e  a l lev ia ted .187 H e a l th  ca re  
officials hav e  recen t ly  s u p p o r te d  such  c la im s. Dr. D o u g las  
S h e n s o n  o f  M o n te f io re ,  w h o  p re d ic ts  th a t  o u r  h ea l th  c a re  sys­
te m  will b e  th ro w n  in to  ch a o s  in tw o o r  th r e e  years w h e n  th e  
la rg e s t  n u m b e r  o f  in fec ted  p e o p le  will b e c o m e  ill, says th a t  “ [i]f 
w e in te rv e n e  early , o n  a n  o u tp a t i e n t  basis, w e  can  k ee p  p e o p le  
f ro m  c ra sh in g  in to  th e  e m e rg e n c y  ro o m s  l a t e r .”188

T h e  cost  o f  te s t in g  a n d  t r e a t in g  A ID S -re la ted  i l lnesses  
to d ay  can save m o n e y  in h o sp i ta l iz a t io n  co s ts  to m o rro w .  As a 
g en e ra l  ru le ,  o u tp a t i e n t  ca re  costs  less th a n  in p a t ie n t  care . 
T h e r e  is li tt le  d o u b t  th a t  all AIDS p a t ie n ts  will s p e n d  l im e  in  
th e  h o sp ita l  p r io r  to  th e i r  d e a th .  H o w e v e r ,  i f  t r e a tm e n t  is 
a d m in is te re d  in th e  early  s tag es  o f  in fec t io n ,  th e  n u m b e r  o f  
hosp ita l  visits ca n  b e  re d u c e d .  M o re  im p o r ta n t ly ,  th e  lives o f
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181. Id .
182. I d
183. Kolata, S tro n g  E v idence D iscove red  th a t A Z T  H o ld s  O f f  A ID S ,  N.Y. 

T imes, Aug. 4, 1989, at A 1, col. 3.
184. H ills , A ID S  T reatm ent Costs P u t a t  $ 5  B i l l io n  a  Year, N.Y. T imes, 

Sept. 15, 1989, at A 18, col. 3.
185. The cost o f taking a fu ll dosage o f AZT was estimated in the past 

to be anywhere from 5,G00 do lla rs to 7,500 do llars. Kolata, U .S . H a lv e s  Dosage  
f o r  A ID S  D ru g , N.Y. T imes, Jan. 17/-1990, at B6 , col. 4; Freundlich & Siler, 
S o w  th a t A ID S  is T rea tab le , W h o ' ll P a y  the C ru sh in g  C os t? , Bus. Week, Sept. 11, 
1989, at 115. However, the recommended dosage has recently been cut in 
ha lf and, therefore, so has the cost. Kolata, s u p ra , at B6 .

186. The A ID S  P la g u e  Sp reads , Econom ist, Ju ly  15, 1989, at 23, 24.
187. Freundlich 8e Siler, su p ra  note 185, at 118. So far, the pub lic 

hospitals have carried the burden o f treating AIDS patients who have become 
seriously ill. The ave.age pub lic hospital lost more than 600,000 do lla rs in 
1987. I d

188. H ilts, su p ra  note 184. at A18,
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th e  victims can  b e  p r o lo n g e d  with early  t r e a tm e n t .  T h u s ,  b o th  
th e  in fec ted  a n d  u n in fe c te d  p o p u la t io n  b en e f i t  f ro m  tes t in g  
a n d  ea rly  t r e a tm e n t .  T h e s e  facts ju s t ify  th e  co s t  o f  te s ting .

3. M a n d a to ry  T e s t in g  Will D rive  th e  D isease  U n d e r g ro u n d

A n o th e r  a r g u m e n t  aga ins t  m a n d a to ry  te s t in g  is th a t  it will 
d r iv e  th e  d isease  u n d e r g r o u n d .  In  o th e r  w ords ,  it will d r iv e  
h ig h  risk ind  . idua ls  aw ay f ro m  th e  h ea l th  ca re  p ro fe ss io n a ls ,  
w ho  a r e  p rec ise ly  th e  p e o p le  they  sh o u ld  se e  in  th e  h o p e  tha t  
they  will co n v in ce  th e m  to c h a n g e  th e i r  ways. P r o p o n e n t s  o f  
this a r g u m e n t  a s se r t  th a t  v o lu n ta ry  te s t in g  a n d  e d u c a t io n  a lo n e  
a r e  suffic ient to  f igh t this d isease .  H o w ev er ,  th e se  tw o m e th o d s  
o f  c o n t ro l  h av e  b e e n  n o to r io u s ly  ineffective.

F irst,  s ta t is tics  in d ica te  th a t  th e  d isease  is a l read y  u n d e r ­
g ro u n d .  O n ly  five to  te n  p e r c e n t  o f  all H IV  in fec ted  p e r s o n s  in 
th e  U n ited  S ta tes  I n v e  b e e n  iden tif ied  th ro u g h  v o lu n ta ry  te s t ­
ing  a t a l te rn a t iv e  s . . p r o g r a m s .189 Thus,, n in e ty  to  n inety-five  
p e r c e n t  o f  th e  in fec ted  p e r s o n s  a r e  u n aw are  o f  th e i r  s ta tu s ,  a r e  
c o n ta g io u s  to  o th e r s ,  a n d  c o n t in u e  to  unkn o w in g ly  s p r e a d  th e  
d isease .  T h e  d isease ,  in  this sen se ,  c a n n o t  g o  m u c h  f u r th e r  
u n d e r g r o u n d .  V o lu n ta ry  te s t in g  can h a rd ly  b e  c la im ed  as a
success  th u s  far.

S e c o n d ,  v o lu n ta ry  te s t in g  is unlikely to  su cc eed  d u e  to  
h u m a n  n a tu re .  T h e  a r g u m e n t  ag a in s t  m a n d a to r y  te s t in g  is tha t  
h ig h  risk ind iv idua ls  w u1 re fu se  to  see  h e a l th  ca re  p ro fe s s io n a ls  
b e c a u s e  they  will b e  re q u i r e d  to  u n d e r g o  H IV  testing . In  o t h e r  
w o rd s ,  b ec au se  th ey  d o  n o t  w an t  to  know  i f  they  a r e  in fec ted  
w ith  a  fatal d isease ,  th ey  will avo id  h ea l th  c a re  c e n te rs .  H o w ­
e v e r ,  i f  this is t ru e ,  th e n  they necessar i ly  will n o t  su b m it  t h e m ­
selves to  voluntary ' tes t ing .  T h e r e fo r e ,  the  a r g u m e n t  in fav o r  o f  
v o lu n ta ry  te s t in g  necessarily  re fu te s  itself. T h is  r e a s o n in g  is 
scientifically s u p p o r t e d  as well. A re c e n t  s tu d y  fo u n d  th a t  the  
c u r r e n t  policy o f  ed u c a t io n ,  v o lu n ta ry  tes t ing ,  a n d  c o u n s e l in g  
d o e s  n o t  c o n s id e r  th e  re co g n iz e d  psycho log ica l  d e fe n s e  k n o w n  
as th e  ‘‘av o id an c e ,  re p re s s io n ,  a n d  d en ia l  [of] th e  k n o w le d g e  
tha t  o n e  has ,  o r  m ig h t  have , a fatal d isease  [which is] u s e d  by a 
h ig h  p e rc e n ta g e  o f  in d iv id u a ls."100 T h e  s tu d y  e s t im a te s  that

189. Burke, s u p ra  note 148, at 91; Burton, su p ra  note 170, at A9.
One study estim ated that only 75,000 carriers had been identified

through alternative site  programs, while another estimate that up to 1 2 0 , 0 0 0  
had been identified . E ither way, this is a very low percentage o f the estimated 
1.0 to 1.5 m illion estimated carriers in the United States,

190. Archer, P sych o log ica l Defenses a n d  C o n t ro l o f  A ID S ,  79 Am . J . Pub . 
Health 876, 878 (1989). In  a study invo lving 1700 high risk ind iv idua ls, 
sixty-eight percent dec lined to attend a session to d iscover their H IV status.



o v e r  h a l f  o f  h igh-risk  ind iv idua ls  will p ro b a b ly  avo id  te s t in g  
b e c a u se  o f  th e  a v o id an c e -d e n ia l  m ech a n ism .  B ased  o n  this 
es t im a te ,  m a n d a to ry  te s t in g  is likely to  iden tify  a m u ch  h ig h e r  
p e r c e n ta g e  o f  h ig h  risk ind iv idua ls  th a n  is v o lu n ta ry  te s t in g .191

T h i rd ,  e d u c a t io n  a lo n e  is a lso  unlikely  to  b e  successfu l in 
f igh ting  th e  AID S ep id em ic .  E d u c a t io n  is typically a im e d  a t 
h ig h  risk  g ro u p s ;  it tr ies  to  in fo rm  th e m  o f  risk re d u c t io n  m e t h ­
o d s ,  u l t im ate ly  a im in g  a t  p e r m a n e n t  b e h a v io r  m o d if ica t io n .  So  
far, th is a p p ro a c h  h a s  n o t  b e e n  su ccess fu l,102 e spec ia lly  a m o n g  
IV d r u g  u sers  a n d  a d o le sc en ts .  D ru g  u sers  a r e  th e  m o s t  diffi­
cu l t  h ig h  risk g r o u p  to  p e r s u a d e  to  m od ify  th e i r  b eh av io r .  A 
re c e n t  s tudy  fo u n d  th a t  m o s t  t e e n a g e  crack, u se rs  ra re ly  u se  
c o n d o m s  a n d  o v e r  o n e - th i rd  n e v e r  u se  th em , in sp i le  o f  th e  fact 
th a t  e ig h ty  p e r c e n t  u n d e r s to o d  th e i r  va lue  in p re v e n t in g  t r a n s ­
m iss io n  o f  th e  H IV  v i ru s.193

E d u ca t io n  has  n o t  b e e n  successfu l a m o n g  n o n -h ig h  risk 
g ro u p s  e ither T e e n a g e r s  have n o t  s ignificantly  a l te re d  th e i r  
sex u a l  p rac t ices ,  re g a rd le s s  o f  th e i r  in c re a sed  k n o w le d g e  a b o u t  
A ID S .19'1 T h i s  is t ru e  a m o n g  g ro u p s  with a h ig h  a n d  low  p re v a ­
len ce  o f  H IV  in fe c t io n .195 A d o le sc en ts  typically d en y  risk

In  another group, which agreed to g ive b lood , only twenty-six to forty-six 
percent failed to ask for their resu lt. Those who d id  ask fo r the ir status, d id  
so in o rder to modify their behavior i f  positive, presumably to protect others. 
Id . at 877.

191. Id . at 878.
192. Dr. Jonathan Mann, d irector o f the WHO g loba l I IDS program , 

says that despite AIDS prevention campaigns, the virus conti iucs to spread 
worldw ide. H ilts, su p ra  note 57, at D19.

193. Dannemeyer 8c Franc, su p ra  note 109, at 48. 1 ’..is study was 
conducted by a San Francisco physician who studied the sexual behavior o f 
two hundred teenagers. She found that twenty-seven percent reported 
having five or more sexual partners in th,- previous year, w ith twelve percent 
having more than ten partners. Id . (These research resu lts show the lack o f 
success o f education efforts alone; these te su lls  are not to be confused with 
the studies cited in notes 175-176, s u p ra , which refer to reported behavior 
modification after the ind iv idua l has learned o f his or her positive status.)

A lthough crack users do not in ject d in g s into their veins, an increasing 
number are finding (when they check into sexually transm itted disease 
clinics) that they arc infected with the H IV  virus. Th is is most like ly due to 
the fact that many addicts p rostitute themselves in return for crack. This 
theory is fu rther supported by the fact that other sexually transm itted 
diseases, such as syphilis and gonorrhea, are on the rise among crack addicts. 
A ID S  P la g u e  Sp read s , sup ra  note 186, at 23.

194. Kolata, A ID S  is Sp read in g  in Teenagers, A  New  T ren d  A la rm in g  lo  
Resea rche rs , N.Y. T imes, Oct. 8 . 1989, at 1, col. I . A lthough there are A IDS 
programs and lectures a. schools, they appear to have v irtua lly  no impact. Id . 
Teenagers who are infected said that they were not concerned about "sa fe 
sex” practices un til it was too late. Id .
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in sp ite  o f  th e i r  aw a ren e ss ;  this is am plif ied  in th e  AIDS con tex t 
b e c a u se  they  ra re ly  s e e  s o m e o n e  th e ir  ow n a g e  in fec ted  with 
th e  v iru s .190 T h e  lack o f  r e s p o n s e  to  ed u c a t io n  is o f  p a r ticu la r  
c o n c e rn  b ec au se  A ID S  cases a m o n g  te e n a g e rs  have  increased  
forty  p e r c e n t  in th e  last tw o y e a rs .197 F u r th e rm o re ,  an  equal 
n u m b e r  o f  m ales  a n d  fem ales  a re  in fe c te d ,198 which ind icates  
tha t  th e  virus is s p r e a d in g  a m o n g  th e  h e te ro s e x u a l  p o p u la t io n  
a t  a s ign ifican t ra te .

E d u c a t io n  has b e e n  ev en  less successful in  re a c h in g  m in o r ­
ity c o m m u n i t ie s .199 E d u c a t io n  a m o n g  th e  H isp an ic  p o p u la t io n  
has  largely  failed d u e  to  l a n g u a g e  a n d  cu ltu ra l  b a r r i e r s .200 
U n fo r tu n a te ly ,  in th is  d e c a d e ,  A ID S is e x p e c te d  to  b e c o m e  
m o re  p re v a le n t  a m o n g  p o o r  b lack  a n d  H isp an ic  h e te r o s e x u ­
a ls .201 T h e  virus will s p re a d  p r im ari ly  th ro u g h  n e e d le  sh a r in g  
a n d  sexua l  ac tivity.202 In  New Y ork  City this t r e n d  has  a lready  
m an ife s te d  itself: e ig h ty - fo u r  p e r c e n t  o f  th e  w o m en  with AIDS 
a r e  black o r  H isp an ic ,  as a re  n in e ty  p e r c e n t  o f  th e  ch i ld ren  with 
A ID S .203

S o m e  s tu d ies  in d ica te  th a t  ed u c a t io n  see m s  to  h av e  had  
so m e  effect in p e r s u a d in g  th e  m a le  h o m o se x u a l  p o p u la t io n  to 
m odify  th e i r  b eh av io r ,  a l th o u g h  m an y  still c o n t in u e  to  partici-

Irw in , S e xu a lly  Active Adolescents a n d  C ondom s: Changes O v e r O ne Year in
Know ledge, A ttitudes a n d  U se , 78 Am. J. Tub. H ea lt,/  460 (1988); Jones,
Waskin, Gerety, Skipper. H u ll & M irtz , Persistence o f  H ig h  R is k  S e x u a l Activ ity  
A m ong  H om osexu a l M en  in  the A rea  o f  L ow  Incidence Cj A ID S ,  14 Sexuau .y
Tran sm itted  Diseases 79 (1987); F lem ing, Cochi, S iecce Sc H ull, Acquired
Im m unodeficiency Synd rom e in  L ow  Incidence A reas : H ow  S a fe  Is  U n sa fe  S ex?, 258 I 
Am . Med. A. 785 (1987).

196. Kolata, su p ra  ;'ote 194, at A I.
197. Id . Four hunc,red and fifteen cases have been reported among 

teenagers (ages thirteen - nineteen). Id .
198. Id .
199. Dannemcyer 8c Franc, su p ra  note 109, at 50. Since 1982, the 

number o f A IDS cases has risen 3.8 times faster for blacks than whites. The 
J o u r n a l o f  the A m erican  M ed ic a l A ssociation  recently reported that "behavior has 
not changed much and HIV-seroprevalence has continued to c lim b" in San 
Francisco, even though pub lic health authorities have made “ strenuous 
educational and intervention efforts" to reach intravenous d rug  users. Id .

200. Navarro, A ID S  a n d  H isp an ic  P eop le : A T h rea t Ig n o red , N.Y. Times, 
Dec. 29. 1989, at A l,  col.2.

201. Haney, Despite M o re  Too ls  to F ig h t A ID S , Experts F e a r  f o r  the U rban  
P o o r  in  the "9 0 s , S. Rend T r ib ., Oct. 30, 1989, at A11, col. I.

202. Id . Although the rate o f infection has decreased among
homosexual males, the virus continues to spread through IV . d rug use,
especially among poor black and Hispanic males in the b ig cities; it is then
transm itted from them to their sex partners, who are mostly women. Id
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jkiic in b ig h  m k  lieliavitir.^*’* T h e  d isc re p a n c y  b e tw e e n  th e  
elic i t o l educav ion  011 th e  m a le  h o m o s e x u a l  c o m m u n i ty  a n d  IV 
d ru g  u sers  m ay h e  e x p la in e d  by th e  n a tu r e  o f  th e  g ro u p s :  d ru g  
users  h av e  an  ad d ic t iv e  h ab i t  w hich  they  a l re ad y  know  m ay kill 
th em , th e  a d d e d  risk o f  IIIV  in fec t ion  is n o t  suffic ient in cen tiv e  
to  change; th e i r  b eh av io r ;  h o m o s e x u a l  m ales ,  011 th e  o t h e r  
b an d ,  d o  jo t  h av e  ibis a d d i t io n a l  h ea l th  risk a n d ,  th e re fo re ,  a re  
m o re  u u  d v a t e d  to  u n d e r g o  b e h a v io r  m o d if ica t ion .

E d u c a t io n ’s fa ilu re  to  co n v in ce  p e o p le  to  m odify  th e i r  
b e h a v io r  is n o t  u n p r e c e d e n te d .  It has  no t  p ro v e n  co m p le te ly  
successfu l in o t h e r  h e a l th - r e la te d  a reas .  F o r  e x a m p le ,  th e  S u r ­
g e o n  G e n e ra l  h as  t r ie d  to  e d u c a te  th e  p u b lic  o n  th e  h e a l th  
p ro b le m s  a s so c ia te d  with sm o k in g .  M a n d a to ry  w a rn in g s  a r e  
p r in te d  011 every  p ac k ag e  o f  c ig a re t te s ,  a n d  th e  scientific f in d ­
ings o f  th e  A dv iso ry  C o m m i t t e e  to  th e  S u rg e o n  G e n e ra l  ar 
widely d is s e m in a te d  to  th e  pu b lic  th r o u g h  ex ten s iv e  p re s s  co v ­
e r a g e .*05 C o n s e q u e n t ly ,  th e  p re v a le n c e  o f  sm o k in g  has  
d r o p p e d  a p p ro x im a te ly  tw en ty  p e r c e n t  a m o n g  s o m e  p o p u la ­
t io n s .*00 1 lo w ev e r ,  in sp i te  o f  th e  fact th a t  sm o k in g  causes  lu n g  
ca n c e r  a n d  a n  in c re a s e d  risk o f  c e re b ro v a s c u la r  d isease  
(stroke);  fifty m ill ion  A m er ic an s  c o n t in u e  to  s m o k e .207 
A lth o u g h  e d u c a t io n  m ay  hav e  b e e n  successfu l in lo w er in g  the  
p e r c e n ta g e  o f  sm o k ers ,  it h as  far f ro m  e l im in a te d  th e  p ro b le m .  
T h e  N C A A ’s m a n d a to r y  d r u g  te s t in g  p ro g r a m  o f  co lleg e  a t h ­
le tes  a lso  i l lu s tra te s  th a t  e d u c a t io n  a lo n e  is n o t  suffic ient to  
in d u ce  b e h a v io r  m o d if ica t io n .  M any  a th le te s  c o n t in u e  to  u se  
s te ro id s  in sp i te  o f  th e  fact th a t  they  can  cau se  p sycho log ica l  
d i s o r d e r s ,*’0 risk o f  h e a r t  d isease ,  sexua l  a n d  r e p ro d u c t iv e  dis-

204. M arlin , Garcia 8c Beatrice, Sexual Behavior Changes and f i l l ’ Antibody 
in a ConorI of M e w  York City Cay Men. 79 Am. J. Puu. H e a lth  501, 502 (1989) 
Hie study found a 3.5 increase in risk reduction cfToris over a seven year 
pe iiod , yet nearly twenty percent continued to engage in unprotected 
receptive anal in tercourse. Id. at 502. See also Lcisltman, supra note 50, at 11. 
In reference to the homosexual community in-San Francisco, l)r. Constance 
W'ofsy, an inlectious-disease specialist at Sen Francisco General Hospital and 
an authority on AIDS, said, “ (w ]ith intense education efforts and 
extraordinary motivation you ca.: affect the behavior o f some people — in 
most cases only temporarily ." Id. Yet another study o f  homosexual me.
San Francisco, found that eighty percent knew that condoms helped prevent 
the transm ission of the virus, yet only six percent used them . Id.

205. Warner, Smoking and Health: A  25-Year Perspective, 79 Am. J. Pun. 
H e a lth  I I I  (1989).

2 ()ii. Id at M2. Smoking prevalence among men has fa llen from over 
lilty  percent in 1905 to close to th irty percent at present. Id.

207. Id. at M2.
208. Hartley, X C A A  lYeig/u Year-Hound. Random Ding Testing to Halt What

i<i!)ti| M . \ s n . m > n \  a i d s  n .s n x t ; lob

o rd e r s ,  liver d a m a g e ,  s tu n te d  g ro w th ,  a n d  p r e m a tu r e  d e a th .201' 1?rc a u s c  ed u c a t io n  a n d  reh ab i l i ta t io n  have p ro v e n  unsuccess fu l  
rtn th e i r  o w n ,210 th e  NCAA a n d  s o m e  un ivers i t ie s  have im p le ­
m e n te d  m a n d a to ry  d r u g  te s t in g  p ro g r a m s  fo r  co l leg e  
a th le te s .211

Past ex p e r ie n c e s  a n d  r e c e n t  s tu d ie s  ind ica te  tha t  e d u c a t io n  
a n d  v o lu n ta ry  te s t in g  a lo n e  a re  n o t  successful ir. co n v in c in g  
th o se  a t  risk to  m odify  th e ir  b eh a v io r .  M a n d a to ry  te s t in g  is 
likely to  p ro v id e  a m o r e  effective policy. P u b lic  policy sh o u ld  
n o t  lie d ev o id  o f  ed u c a t io n  a n d  co u n se l in g  all to g e th e r ,  b u t  it 
sh o u ld  focus o n  tes t ing .  An effective AID S p re v e n t io n  p r o ­
g ra m  w ou ld  in c o rp o r a te  all th r e e  s tra teg ies .

4. Social S tigm a

T h e  final a r g u m e n t  ag a in s t  m a n d a to ry  te s t in g  is th a t  it 
causes  social s t igm a. S tigm a is d e f in ed  as a m ark  o f  d isg rac e  o r  
r e p r o a c h .212 T h is  s t igm a is usually  cau sed  by o th e r  p e o p l e s ’ 
re ac t io n s  to  th o s e  with  AID S o r  th o se  w ho  a re  a t risk o f

M a n y  Call a Growing Use of Steroids, Chron. H igher Educ., Jan. 11,1989, at A35, 
col. 2 .

Psychological d isorders include a lternate anxiety attacks and depression, 
an increase in sex drive, schizophrenic d isorders, and an increase in 
aggressive behavior often leading to frenzied violence. Lamb, The 

Consequences of Anabolic Steroid Use, Sch o lastic . Coach, February 1989, at 81.
209. Lamb, supra note 208, at 81. In 1985, more than fifty percent >f 

M ichigan State University’s athletes tested positive for stero ids. Coch ian , 
Drug Testing of Athletes and the United States Constitution: Crisis and Conflict, 92 
D ick. L. Rev. 571, 574 ii.IO  (1988). In a more recent 1989 study among fifty- 
three varsity athletes at two institutions with major ath letic teams, seventeen 
percent reported stero id use alone. Pope, Katz & Champoux, Anabolic- 
Androgenic Steroid Use Among 1,010 College Men, Ptivs. & Sp o rts  Med.. Ju ly 
1988, at 75, 75-77. Drug abuse is also prevalent outside the co llege 
atmosphere, some studies indicate that up to filly  percent o f the ath letes at 
the O lympic games have used or do use stero ids. Everson, Ban Steroids? 
Ethics A'o, Health Yes!, 50 Musci.e & Fitn ess 170 (1989). The professional 
leagues do not show any improvement. B ill Fra lir, a lineman for the Atlanta 
Falcons who adm itted using stero ids while at the University o f P ittsburgh , 
estimates that up to seventy-five percent o f live league’s (NFL] lineman use 
drugs. Loderman, Witnesses Tell Senators Steroid Use Has Reached Epidemic 

Proportions Among Football Players, Chron. H igher Educ., May 17, 1989, at A38. 
col. 1 .

210. Begel, The Difficulty of Treating the Uivg Abusing Athlete, N.Y. T imes. 
Feb. 13, 1980, at E2. col. 1.

211. NCAA, T h e 1987-88 NCAA Drug T e stin g  Manual 111 (1987) 
(National Collegiate A th letic Association); Department o f In te rc o lle g ia te  
A th le t ic s , Univ. o f C a l., Los Angeles. P o licy  Statem ent Drug 
Education and T e stin g  Program fo r  UCI.A Stu dent A th le te s  (1987-
1988) (pamphlet).

212. W ebster's New W o rld  D ictio n ary 735 (2d concise ed. 1977).



A ID S .313 In  b a lan c in g  th e  social c o n s e q u e n c e s  o f  te s t in g  s t igm a 
ag a in s t  th e  benefits  o f  te s ting ,  th e  bene fi ts  c learly  o u iw e ig h  th e  
b u rd e n s .

F irs t ,  social s t ig m a  p a les  in s ign ificance  to  th e  fatal c o n s e ­
q u e n c e s  o f  th e  H IV  virus. T h o s e  w h o  a r e  aw a re  o f  th e i r  s e r o ­
p o s i t iv e  s ta tu s  can  n o t  on ly  save th e  lives o f  o th e r s  by 
m o d ify in g  th e i r  b eh av io r ,  b u t  they  can  a lso  p r o lo n g  th e i r  ow n  
lives. W i th o u t  an  ava ilab le  c u re ,  th e s e  a r e  th e  m o s t  effective 
m e a n s  to  limit th e  s p re a d  o f  th e  d isea se  a n d  to  h e lp  th o se  w a o  
a r e  a l re ad y  in fec ted .

S e c o n d ,  th e  c o n d u c t  th a t  is s e e n  as socially  s t igm a tiz ing  
a m o n g  th e  h ig h  risk g ro u p s  a t  issue  is v o lu n ta ry  co n d u c t .  H o w ­
ever ,  t h e  lives which m ay be saved  a r e  o f te n  in n o c e n t ,  such  as 
b ab ie s  b o r n  with  H IV  in fec t io n  a n d  sp o u s e s  w h o  a r e  u n aw are  
o f  th e i r  p a r t n e r ’s h ig h  risk b e h a v io r.2'4 T h e  fact th a t  s o m e o n e  
w ith in  a h ig h  risk g r o u p  is s t ig m a tized  is r e g re t ta b le ,  b u t  it is 
n o t  a su ffic ien t r e a s o n  to  re jec t  a m a n d a to ry  te s t in g  policy. 
F u r th e rm o re ,  pub lic  h ea l th  officials ca n  c o n t ro l  s t ig m a  by 
a d h e r in g  to  s tr ic t  con f iden tia li ty  ru les .

B. Advantages of Mandatory Testing

1. T h e  P a t ie n t  May R ece ive  T r e a tm e n t

M a n d a to ry  tes t in g  identif ies  th o s e  w h o  a r e  in fec ted  a n d  
e n a b le s  th e m  to  take a d v a n ta g e  o f  th e  t r e a tm e n t  p re sen t ly  
ava ilab le .  A l th o u g h  a t  o n e  t im e  te s t in g  m ay  h av e  o ffe red  n o t h ­
in g  b u t  fe a r  o f  d e a th  to  th o s e  w h o  u n d e r w e n t  tes t ing ,  this is n o t  
t h e  case  n o w . T h e r e  is still n o  c u re  o r  vaccine, b u t  th e re  a r e
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213. Hcrek & G lunt, supra noie 70. ai 887. See also Muhammad v. 
C a r lso r , 845 F.2d 175 (8 th C ir. 1988) (although the inmate was stigmatized 
by his confinement in the p rison’s AIDS un it, th is stigma arose from the 
pub lic fear and m isunderstanding o f the disease, not from the medical 
official's m isconduct and, therefore, the stigma d id  not rise to an 
in fringement on the inmate’s constitu tiona lly protected liberty inc lcresl) .

214. Because female d rug  addicts and females who have acquired the 
disease through heterosexual transm ission comprise an increased proportion 
o f new A IDS patients, a grow ing number o f ch ildren are born with I I IV  
infection. A recent study in New York City found that one in eighty infants is 
bom  to an HIV-infected mother. Approximately oric-third to one-half o f 
those babies w ill be seropositive. Yarchoan & M itsuya, supra note 9. at 197. 
See also Danncmeycr & Franc, supra note 109, where the authors document the 
fact that an increasing number o f women, who are not IV  d rug users, are 
acqu iring the disease from male IV  drug users.

Hemophiliacs are also innocent victim s who are at risk o f infection. 
However, due to the sensitiv ity o f the ELISA lest, the b lood supply is 
considered to be safe at this time. See supra notes 131-132 and accompanying
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m an y  fo rm s  o f  t r e a tm e n t  available. R esea rch e rs  a re  a lso  d ev e l­
o p in g  m an y  n ew  fo rm s  o f  t r e a tm e n t .

Initially, m an )  sc ien tis ts  th o u g h t  tha t  h u m a n  re trov ira l  
in fec t ions  w e re  in h e ren t ly  u n b e a ta b l e  b ec au se  n o  antiviral 
th e ra p y  h a d  ev e r  b e e n  es tab lished  fo r  a re tro v ira l  d isease  such  
as the  H IV  v iru s.2'5 H o w ev er ,  in r e c e n t  years various  fo rm s  o f  
re tro v ira l  t r e a tm e n t  h av e  b ec o m e  available a n d  re se a rc h e rs  a rc  
d e v e lo p in g  m an y  m o re .  T h is  sec tion  will d e s c r ib e  th e  t re a t­
m e n t  p re sen t ly  ava ilab le  as well as the  t r e a tm e n t  be ing  
d ev e lo p e d .

A Z T  ( a lso  knov/n as z id o v u d in e  o r  az id o th y m id in e)  is an 
an t i - re t ro v ira l  d ru g  (p rev en ts  re trov ira l  rep lica tion) w hich  is 
active ag a in s t  th e  H IV  v iru s.210 I t  h as  im p ro v ed  th e  survival 
r a te  a n d  quali ty  o f  life o f  H IV -in fec ted  p e r s o n s .2'7 F irst,  it 
r e d u ces  th e  f req u en cy  a n d  m orta li ty  o f  o p p o r tu n is t ic  in fec tions 
a n d  n e o p la sm s  ( tu m o rs ,  i.e. k ap o s i’s sa rcom a).  In  at leas t  o n e  
case, A Z T  ha.v b e e n  asso c ia ted  with, a n d  be lieved  to  b e  r e s p o n ­
sib le  for, th e  re g re s s io n  o f  A ID S -re la ted  k ap o s i’s s a r c o m a .218 
K a p o s i’s s a rc o m a  is th e  m o s t  c o m m o n  m a l ig n an t  tu m o r  suf­
fe red  by AID S p a t i e n t s .219 S eco n d ,  A Z T  im p ro v es  the  in te llec­
tual  fu n c t io n in g  o f  p a t ien ts  w ho suffer from  H IV -in d u ced  
d e m e n t ia  by s lo w in g  th e  co u rse  o f  n eu ro lo g ica l  d e te r io r a ­

215. Yarchoan & M itsuya, supra note 9, at 191.
216. Langtry & Campoli-Richards, Zidovudine, A  Review of Its 

Pharmacodynamic and Pharmacokinetic Properties, and Therapeutic Efficacy, 37 
D ru c s  408, 409 (1989).

217. Id. at 409. During the second phase o f the in itia l study on AZT, a 
total o f 282 patients with A IDS or ARC were random ly assigned to receive 
e ither AZT or placebo. Seven months later, one patient receiving AZT had 
d ied, compared with nineteen on the placebo. Those patients receiving AZT 
had overall better prognosis than those receiving the placebo. Yarchoan & 
M itsuya, supra note 9, at 195-96.

218. Langford, Ruf, Kunze, Pohle & Reicharl, Re/Session of Oral Kaposi's 
Sarcoma in a Case of AID S  on Zidovudine (AZT), 120 B r. J. D erm atolocy 709 
[here inafter Langford & Ruf). In  a recent study, a case o f oral Kaposi's 
Sarcoma (KS) regressed during therapy with AZT, which began five months 
a fter the first dermal and oral tumors were recognized. A fter six months ol 
treatment with AZT, the number o f T-helper cells increased and the KS 
lesions on the gingiva [gum s], uvula , body, and the face disappeared, The KS 
lesion on the hard palate regressed. Id.

Placebo-controlled studies have shown that AZT decreases mortality and 
frequency o f opportunistic infections in patients with AIDS or ARC. Patients 
on AZT had a significant improvement o f their immune function. In a study 
o f 284 patients with AIDS or ARC, KS lesions developed in sixteen. Six were 
patients on treatment with AZT and ten were in the placebo group. Id. at 
712.

219. Id

m



t io n .220 Finally, p a t ie n ts  w ho  hav e  taken  A Z T  h av e  e x p e r ­
ie n c e d  an  im p ro v e m e n t  in  th e i r  im m u n e  sy s tem  (an  in c re a se  in 
T -4  cells), a n d  they hav e  sh o w n  o t h e r  clinical s igns o f  im p ro v e ­
m en t ,  such  as  w e igh t  g a i n .221

A l th o u g h  A Z T  can  ca u se  s e v e re  s ide-e fiec ts ,  r e c e n t  d ev e l ­
o p m e n ts  h a v e  g rea t ly  d e c r e a s e d  th e  f req u e n c y  in  w hich  they 
a re  likely to  occur.  T h e  m o s t  c o m m o n  side-e ffect  is b o n e  m a r ­
row  s u p p r e s s io n .222 B ecau se  b o n e  m a r ro w  s u p p re s s io n  causes  
an e m ia ,  m an y  p a t ien ts  m u s t  h a v e  f r e q u e n t  b lo o d  t ran s fu s io n s  
in o r d e r  to  c o n t in u e  t r e a t m e n t .223 O th e r  s ide-e f iec ts  in c lu d e  
h ea d a c h e s  a n d  n a u s e a .224 F o r  m o s t  p a t ie n ts ,  th e  h ea d a c h e s  
a n d  n a u s e a  s u b s id e  a f te r  th e  first few w e ek s.225 T h e  s ide- 
efiects  u su a lly  o c c u r  a f te r  th e  p a t i e n t  h as  tak en  A Z T  f o r  severa l  
m o n th s .  I n  th e  p as t ,  s o m e  p a t ie n ts  h av e  h a d  to  d isc o n t in u e  
t r e a tm e n t  all  to g e th e r ,  w h ile  o th e r s  h av e  on ly  h a d  to  tak e  a 
lo w er  d o s e  o r  d i s c o n t in u e  t r e a tm e n t  fo r  a s h o r t  t im e .226 H o w ­
ever, t h e  seve ri ty  o f  th e  s id e-e f iec ts  m ay  n o  lo n g e r  p o s e  a p r o b ­
lem. T h e  g o v e r n m e n t  h a s  recen t ly  ha lv ed  th e  r e c o m m e n d e d  
d o s a g e  o f  A Z T , b e c a u se  t h e  lo w er  d o s e  is j u s t  as effective a n d  
d o es  n o t  c a u s e  s id e -e f iec ts.227 T h e  S e c re ta ry  o f  H e a l th  a n d  
H u m a n  Serv ices , D r. L o u is  W . Sullivan, sa id  th a t  few er 
p a t ie n ts  will h av e  to  d i s c o n t in u e  t r e a tm e n t  in th e  fu tu re  d u e  to 
s id e-e f iec ts.228 T o l e r a n c e  to  A Z T  m ay also  b e  im p ro v e d  i f  th e  
p a t ie n t  takes  th e  d r u g  in th  “ ea rly  s tag es  o f  th e  d ise a se  r a th e r  
th a n  w a it in g  u n ti l  A ID S - re ia te d  sy m p to m s  a p p e a r .  A  r e c e n t  
s tudy  fo u n d  th a t  less  th a n  five p e r c e n t  o f  th o s e  p a t ie n ts  w h o
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220. Langtry & Campoli-Richards, supra note 216, at 445; Yarchoan 8c 
Mitsuya, supra note 9, at 195. Evidence suggests that monocyte [w h ile  b lood 
cell]-dcrived ce lls [i.e., T-4 ce lls ] are the main target ce lls o f the H IV  virus.
A ZT ’s ab ility  to protect such ce lls against H IV  infection may be re la ted to the
improvement in dementia observed in patients who are given AZT. Id.

221. Yarchoan 8c M itsuya, supra note 9, at 195-96.
222. Id. at 196. Bone marrow is so ft fatly tissue found in bone cavities 

which is responsib le for p roducing most o f  the b lood cells; red bone marrow 
is responsib le fo r p roducing some o f the red b lood ce lls and most o f the 
white b lood  ce lls . American M ed ica l A ssociation  Encyclopedia o f 
M edicine, supra no te 9, at 195 (1989).

223. Kolata, supra note 185, at B6 .
224. Yarchoan and M itsuya, supra note 9, at 196.
225. Id.

226. Id.

227. Kolata, supra note 185, at B6 . A recent study sponsored by the 
National In s titu te  o f  A llergy and In fectious Disease found that A IDS patients 
who took the normal twelve hundred m illigram  dose o f A ZT  fo r the first 
month and then reduced their dosage to six hundred m illigram s per day d id  
ju s t as well as those who continued to take the h igher dose. Id.

228. Id.

b eg an  t r e a tm e n t  in th e  ea rly  s tag es  o f  t h e  d ise a se  h a d  se r io u s  
side-efiects ,  w hile  fifty p e r c e n t  o f  th o s e  p a t ien ts  w h o  w a ited  
until  th ey  h a d  full A ID S  h a d  to  d isc o n t in u e  t r e a tm e n t  d u e  to
se r io u s  s id e -e f iec ts.220

A Z T  h a s  b e e n  effec tive  in t r e a t in g  H IV -in fec te d  in d iv id u ­
als, a n d  p ro v id e s  p ro m is e  fo r  th e  f u t u r e .230 As n ew  t r e a tm e n t  
is .d ev e lo p ed ,  A Z T  m ay  b e  u sed  in c o m b in a t io n  with  o th e r  
d ru g s ,  t h e re b y  r e d u c in g  th e  f req u e n c y  o f  its s id e -e f iec ts.231 
T h r o u g h  s u c h  c o m b in a t io n  th e ra p y ,  s o m e  sc ien tis ts  be l ieve  
th a t  “ it m ay  b e  p o s s ib le  to  b o th  a m e l io ra te  H IV -re la te d  s y m p ­
to m s a n d  e x t e n d  th e  life s p a n  o f  in fec ted  in d iv id u a ls  to  th e  
p o in t  th a t  they  a p p r o a c h  th o s e  o f  u n in fe c te d  c o n t ro l  s u b ­
j e c t s .”232 C o m b in a t io n  th e ra p y  will also p re v e n t  p a t ie n ts  f ro m  
b e c o m in g  im m u n e  to  A Z T  t r e a tm e n t.233

T h e  F D A  has  r e c e n t ly  a p p r o v e d  th r e e  n ew  d r u g s  fo r  m a r ­
ke ting : ganc ic lov ir ,  a e ro s o l iz e d  p e n ta m id in e ,  a n d  f lu co n azo le .  
G an c ic lo v ir  is u sed  to  t r e a t  cy to m eg a lo v iru s  re t in i t is  (a s e v e re  
eye  in fe c t io n).234 A p p ro x im a te ly  twenty-five p e r c e n t  o f  all 
A ID S p a t ie n ts  a r e  afflic ted with th is  eye in fec t io n  w hich  o f te n  
cau ses  b l in d n e s s .235 A e ro so l iz ed  p e n ta m id in e  p re v e n ts  
p n e u m o c y s t i s  ca rn ii  p n e u m o n ia ,  th e  m a jo r  k il le r  o f  A ID S v ic­
t im s.236 F lu co n azo le ,  a  n ew  fu n g u s -f ig h tin g  d ru g ,  is successfu l 
in  f igh ting  c ry p to co cca l  m en in g i t is  an d  c a n d id ia s is.237 A lm o s t  
every  A ID S  p a t ie n t  d ev e lo p s  a fu n g a l  in fec t io n  a n d  a p p r o x i ­
m ate ly  t e n  p e r c e n t  h a v e  c ry p to co cca l  m in ing it is ,  w h ich  is a s e r i ­
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229. Kolata, supra note 183, at A l.
230. AZT may also be efFeciive as preventive medicine. Recent studies 

suggest that in some animals, immediate adm inistration o f  AZT may prevent 
the development o f re trovir.il infections. Some infected ind iv idua ls have 
recently taken AZT in the hope that it w ill prevent '‘.e onset o f the disease, 
but there is as yet no formal data to support this theory. Yarchoan & M itsuya,
supra note 9, at 197.231. Id. at 198. "A  de .rease in the overall toxicity may be attained i f
active drugs w ith d ifferent toxicitics arc com bined.” Id.

232. Id. at 197.233. Id. a t 198. Combination treatment prevents the emergence o f
resistant strains to the v irus . Id.

234. Go ldsm ith , A I D S  Drug Development, Availability Intensify, 262 J. A.
M. A. 452 (1989).235. Scligman,/ft Last, Quicker Access to A I D S  Drugs, Newsweek, Ju ly 10.
1989, at 76.236. Sh ills , supra note 177, at A7. See also the previous information on 
aeroso lized pentam idine and its success in preventing pneumonia, supra
notes 177-182 and accompanying text.

237. C imons, N e w  Drug Added to Anti-AIDS Arsenal, L.A . T im es, Jan. 30.
1990, at A6 , col. I; Kolata, A I D S  Drug is Approved After Clamor, N.Y. T im es,Jan .
30, 1990, at C5, col. 3.



o u s  in fec t io n  o n  th e  l in ing  o f  th e  b ra in .23H M o reo v er ,  th e  d r u g  
lias p ro v e n  to  h av e  very few side-ciTccis, a n d  th o se  that  d o  
o cc u r  a r e  usually  n o t  s e v e re .239

D o c to rs  a lso  u s e  r ita lin ,  a s t im u la n t  w h ich  is o f te n  p i e -  
sc r ib ed  fo r  h y p e rac t iv e  ch i ld re n ,  to  t rea t  A ID S p a t ien ts .  It 
im p ro v es  th e  p a t i e n t ’s m en ta l  h e a l th  a n d  em o t io n a l  s y m p ­
to m s .240 U n lik e  A Z T , ri ta l in  d o e s  n o t  fight th e  AIDS virus  
d irec tly . In s te a d ,  it im p ro v es  m o o d  a n d  c o n c e n t ra t io n .241 In  a 
r e c e n t  s tudy , n in e ty -sev en  p a t ie n ts  to o k  th e  d ru g ,  o f  w h o m  sev ­
en ty -six  p e r c e n t  d isp lay ed  m o d e r a t e  to  m a rk e d  im p ro v e m e n t  in  
e n e rg y ,  v ig o r  a n d  m o o d ;  a n d  s ix ty-seven  p e rc e n t  im p ro v e d  
th e i r  re a c t io n  tim e, in fo rm a t io n  p ro c e s s in g  sp ee d ,  a n d  l o n g ­
te rm  m e m o ry .242 A l th o u g h  this is n o t  a c u re  fo r  AIDS p a t ie n ts ,  
it is a way to  h e lp  th e m  g e t  " a n  e d g e  o n  w ha t  th ey ’ve g o t .”243

A lth o u g h  they a r e  n o t  l ic en se d  fo r  full u se ,  the  FD A  h as  
recen tly  p e r m i t t e d  e x p a n d e d  d is t r ib u t io n  o f  two new  d ru g s ,  
D D I (d id eo x y in o s in e )  a n d  e ry th r o p ro te in .  DDI, like A Z T , 
b locks re t ro v ir a l  r e p r o d u c t io n .244 I t  in te r fe re s  with re tro v ira l  
r e p ro d u c t io n  by “ in h ib i t in g  th e  syn thes is  o f  th e  viral g e n e t ic  
m a te r ia l.”245 In  r e c e n t  s tu d ies ,  seve ra l  p a t ien ts  exh ib i ted  m o r e  
th a n  e ig h ty  p e r c e n t  r e d u c t io n  o f  a n  A ID S virus p ro te in  in t h e i r  
s e ru m  c o n c e n t r a t i o n s .246 T h e s e  m  .uviduals a lso  e x p e r ie n c e d  
a n  in c re ase  in  th e i r  T -4  cell c o u n t  a n d  w e ig h t  gain, a clinical 
s ign  o f  i m p r o v e m e n t.247 M o re o v e r ,  in clinical trials th e  d r u g  
h as  n o t  p r o d u c e d  an y  / io u s  s ide-e lfec ts  a t  an y  d o sa g e  level,  
w hich  is e n c o u ra g in g  to  th o s e  p a t ie n ts  w h o  a r e  u n ab le  to  t o l e r ­
a te  A Z T .248 T h e  F D A  has  a lso  p e r m i t t e d  e x p a n d e d  d is t r ib u -
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238. Kolata, su p ra  note 185, at B6 .
239. C imons, su p ra  note 237, at A6 . Most o f the side-elfects are o .dy 

abdom inal d iscom fort and nausea. In  rare circumstances, they have inc luded 
live r damage, skin rashes, and live r fa ilure. Id .

240. S t im u la n t S a id  lo  E ase  P rob lem s F rom  A ID S ,  N.Y. T imes, May 8 , 1989, 
at A 16, col. 2 .

241. Id .
242. Id .
243. Id . Th i the statement o f Dr. W illiam  B rcilbart, assistant 

attending psychiatrist at Memorial tiloan-Kettering Cancer Center in New 
York.

244. M ew A ID S  Test Gets the G o -A head , Newsweek, Oct. 9, 1989, at 40.
245. Marx, N ew  A ID S  D ru g  Posses F i i s l  C lin ic a l Test, 21 Science .‘153

(1989).
246. Id .
247. Id .
248. Id . Last fa ll, researchers gave DDI to 2,600 people with A IDS or 

ARC in formal c lin ica l tria ls, provided free o f charge to those who cannot 
to lerate AZT. Scligman, su p ra  note 235, at 76. The resu lts o f the expanded

i. ,,i . .
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t ion  o f  e ry th ro p ro te in ,  a r e p r o d u c e d  fo rm  o f  a h o rm o n e  
p r o d u c e d  by the  k idneys ,  w h ich  is u sed  to  t rea t  A ID S -re la ted  
a n e m i a .210 T h e  d r u g  h a s  p ro v e d  successfu l in p re l im in a ry  
.studies.250

A n o th e r  new d r u g  c u r r e n t ly  b e in g  d e v e lo p e d  is th e  C l ) l -  
I"K40 c o m p o u n d .  T h e  I IIV v irus  b in d s  to  th e  T '-H e lp e r  cells in 
th e  i m m u n e  system . T h i s  b in d in g  o cc u rs  w h e n  th e  viral p ro ­
te in , g p l 2 0 ,  b inds to  th e  r e c e p t o r  on th e  T - H e l p e r  cell, known 
as C D 4 .251 T h e  C D 4  c o m p o u n d  p re v e n ts  the  v irus  from 
in fec t in g  th e  T - I I e lp e r  cell by in te r fe r in g  w ith  th e  b in d in g  of 
th e  H IV  virus to  th e  T - c e l l.252 F lo o d in g  th e  p a t i e n t ’s b o d y  with 
this c o m p o u n d  c rea te s  a “ d e c o y ”  which m ay p re v e n t  o r  re d u ce  
th e  s p r e a d  o f  the  v irus  to  h e a l th y  cells.253 In  o th e r  w o rd s ,  the 
IIIV  virus a t tach es  lo  th e  C D 4 cells r a th e r  th a n  d i e  T  cells in 
th e  im m u n e  system . S o m e  re se a rc h  g ro u p s  have fo u n d  that 
this c o m p o u n d  successfu lly  in h ib its  th e  in fec t io n  o f  T  cells by 
th e  I I IV  virus at c e r ta in  lev e ls.254 It is a lso  unlikely lo  cause 
b o n e  m a r ro w  toxicity like A Z T .255 In o r d e r  to  m ak e  this c o m ­
p o u n d  ev en  m o re  effective, sc ien tis ts  h av e  a t ta c h e d  a toxin, 
l ’E40, to  the  CD4 c o m p o u n d  w h ich  selectively  b in d s  to  th e  HIV 
cells a n d  th e n  kills t h e m .256 T h u s ,  this c o m p o u n d  m ay  p o te n ­
tially p r e v e n t  in fec tion  o f  h e a l th y  cells by th e  H IV  virus  as well 
as kill th e  cells a l re ad y  in fec ted .

W hile  d ru g s  take effect a f te r  th e  p e r s o n  b e c o m e s  infected  
with th e  virus, vaccines p r e v e n t  in fec t io n  in th e  first p lace . Dr.

ten lim es d ia l in the regu la r c lin ica l tria ls . However, this discrepancy can be
exp lained by the facl (hat those patients who take the d rug  on the expanded
access program are much sicker than those who take the drug in the clinical
tiin is. Most experts believe that the deaths are probably caused by the
disease rather than the drug . Kolata, M a n y  Recom m ended D ispu ted  A ID S  D rug ,
N.Y. T im es, Mar. 19, 1990, at A13, col. 4 (national ed.).

249. Scligman, su p ra  note 235, at 76.
250. Thompson, D ru g s  F rom  the U nde rg round s , Tim e, Ju ly  10, 1989, at 49.
251. M ilde r & Hoffmann, Synerg ism  Between H J I ' g p I 2 0  a n d  g p  120 -S jien J ie  

A ntibody  in  B lock in g  H um an  T  C e l l A c t iv a t io n , 245 S c i e n c e  1380 (1989).
252. Yarchoan & M itsuya, su p ra  note 9, at 192. “ In  the first step in the 

life cycle o f H IV , the virus b inds to the surface o f the target ce ll. I'here is 
substan tia l evidence that this u sua lly  involves the attachment o f the gp 1 2 0  
env g lycoprotein o f I I IV  to CD-I, a glycoprotein found on certain 1 
lymphocytes [T-4 cells o f the immune system ], monocytes, and o lhei ce lls .” 
I'here is evidence that a lternate receptors may exist, hut then significance is 
unclear at (his point. Id . at 191.

253. Scientists D eve lop in g  P o te n t ia l A ID S  D ru g , S . Bend I t  il>., June 8 , 1989, 
at H I, co l. 6 ,

254. S'archoan Sc M itsuya, su p ra  m ite 9, at 192.
255. Id



J o n a s  Salk, w h o  d e v e lo p e d  th e  p o l io  vaccine, is p r e s e n t ly  d ev e l ­
o p in g  a n  A ID S  vaccine. H e  p r o p o s e s  to  inject a n  in ac t iv a ted  
H IV  virus in to  th e  sy s tem  o f  an  in fec ted  p a t ie n t  in  t h e  h o p e  
th a t  it will b o l s t e r  th e i r  i m m u n e  sys tem , th e reb y  p re v e n t in g  th e  
p e r s o n  f ro m  d e v e lo p in g  full b lo w n  A ID S .257 In  s tu d ie s  which 
h e  a n d  his co l leag u es  h a v e  p e r f o r m e d  with  ch im p an z ees ,  tw o o f  
th e  th r e e  w e re  a b le  to  c le a r  th e  virus f ro m  th e ir  sy s tem  c o m ­
p le te ly .258 In  a r e c e n t  s tu d y  w ith  n in e te e n  A R C  p a t ie n ts  
in jec ted  w ith  t h e  in ac t iv a ted  virus, on ly  tw o h a v e  d e v e lo p e d  
fu ll-b low n A ID S w ith in  o n e  y ea r  o f  in je c t io n .259 T h e  im m u n e  
re s p o n se s  o f  th e s e  p a t ie n ts  h a v e  im p r o v e d .200

A re c e n t  s tu d y  r e p o r t e d  th e  p re l im in a ry  success  o f  a n o t h e r  
vaccine. T h is  vaccine  p r o t e c t e d  e ig h t  o f  n in e  m o n k ey s  a g a in s t  
th e  s im ian  A ID S  virus, a  v iru s  re la te d  to  th e  A ID S  v i ru s .201 
Each m o n k ey  w as g iv en  th r e e  in jec t ions  o f  the vaccine . F o u r  
m onkeys  w e re  in je c te d  with t h e  v irus  o n e  m o n th  la te r .  T h r e e  
o f  t h e  fo u r  s h o w e d  n o  s ig n  o f  in fec t ion ;  th e  fo u r th  b e c a m e  
in fec ted  b u t  s h o w e d  n o  sy m p to m s .  T h i r t e e n  m o n th s  later ,  
a n o th e r  five m o n k ey s  w e re  g iv en  th e  vaccine  fo l low ed  b y  an  
in jec t ion  o f  th e  v irus .  T h e s e  five m onkeys  r e m a in e d  
u n in fec ted .  S e v e n te e n  m o n k e y s  w h o  d id  n o t  rece ive  t h e  vac­
cine, b u t  w e re  in je c te d  w ith  th e  virus, d ied  w ith in  seven  
m o n th s .202 A l th o u g h  m o r e  re se a rc h  m u s t  b e  d o n e  b e f o r e  it
can b e  u s e d  o n  h u m a n s ,  t h e  p re l im in a ry  re su lts  a r e  very 
p rom is ing .

Finally, d o c to r s  a t  J o h n s  H o p k in s  S choo l  o f  M ed ic in e  
recen tly  r e p o r t e d  th a t  th ey  h a d  ac tua lly  c u re d  o n e  A ID S  p a t i e n t  
o f  th e  virus, a l th o u g h  h e  d ie d  la te r  o f  c a n c e r .203 T h e  p a t ie n t  
was su f fe r in g  f r o m  ly m p h o m a  w hich  is a c o m m o n  im m u n e  sys­
tem c a n c e r  a m o n g  AIDS p a t i e n t s .204 First, the  p a t i e n t  u n d e r ­
went c h e m o th e ra p y ,  w hich  kills n ea r ly  all o f  the  i m m u n e  cells 
in th e  b ody . T h e  p a t ie n t  was la t e r  g iven  a b o n e  m a r ro w  t r a n s ­
plan t a n d  A Z T  a t  th e  s a m e  t im e .  As a re su lt ,  th e  A Z T  p r e ­
v en ted  th e  few in fec ted  imi u n e  cells w hich  did su rv iv e  the  
c h e m o th e ra p y  f ro m  re p l ic a t in g  th e  v iru s .205 A p p ro x im a te ly

257. Goldsm ith , supra no te 234, at 4 5 3 .
258. Id.

259. Id.
260. Id.

261. H ilts, Tests of a Vaccine on Monkeys Offer N e w  Hope in A I D S  Fight, N.Y. Times, Dec. 8 , 1989, at A I , co l. 1.
262. Id.

263. Kolata, Physicians Rid a Man's Body of A I D S  Vims in Experiment, N.Y. Times, Dec. 19, 1989, at A l, col. 4.
264. Id.

265. Id.
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o n e  m o n th  la te r ,  th e  v irus  was n o t  p r e s e n t  in  e i th e r  the  
p a t i e n t ’s b lo o d  o r  b o n e  m arro w . T h e  d isad v an ta g es  o f  this 
t r e a tm e n t  a r e  (ha t ( 1) it is ex t re m e ly  ex p e n s iv e  (ap p ro x im a te ly  
$ 100,00 to  $200,000 p e r  t ra n s p la n t ) ,  a n d  (2) it is difficult to 
find  b o n e  m a r ro w  d o n o r s  w h o  m a tch  th e  t issue  o f  th e  p a t ien t  
( a p p ro x im a te ly  twenty-five p e r c e n t  c h a n c e  o f  m a tc h in g  a  sib­
l in g  an d  a tw en ty  p e r c e n t  c h a n c e  o f  m a tc h in g  a d o n o r).200 
H o w e v e r ,  th is  is th e  o n ly  case  in  w hich  th e  virus h as  b e e n  c o m ­
p le te ly  r e m o v e d  f ro m  a p a t i e n t ’s b o d y .  A f te r  f u r th e r  re sea rc h  
has  b e e n  c o n d u c te d ,  th e  p r o c e d u r e  m ay  b e c o m e  less

expens ive .
I t  is b e c o m in g  in c reas in g ly  a d v a n ta g e o u s  fo r  H IV  carrie rs  

to  k n o w  th e i r  s ta tu s  as ea r ly  a s  po ss ib le .  A l th o u g h  s o m e  d ru g s  
a r e  n o t  fully d e v e lo p e d ,  t h e re  is t r e a tm e n t  which is p re sen t ly  
ava ilab le  f o r  m an y  A ID S - re la te d  illnesses .  T h e s e  in c lu d e  a e ro ­
so lized  p e n ta m id in e ,  t r e a tm e n t  fo r  p n e u m o n ia ;  A Z T , which 
p r o lo n g s  th e  life o f  th e  p a t ie n t ;  gancic lovir ,  w hich  treats  
cy to m eg a lo v iru s ;  f lu co n azo le ,  w hich  t re a ts  m en in g i t is  and  
cand id ias is ;  an d  rita l in ,  w hich  im p ro v es  A ID S  p a t i e n t ’s m en ta l  
capab ilit ies .  As re s e a rc h e rs  d e v e lo p  th e s e  var ious  fo rm s  o f  
t r e a tm e n t ,  they  will b e  a b le  to  c o m b in e  th e s e  d ru g s  in to  a  form  
o f  th e ra p y  w hich  m ay b e  s u p e r io r  to  an y  s ing le  d r u g  used  
a lo n e .  Sc ien tis ts  hav e  a l re a d y  d ev ised  ce r ta in  co m b in a t io n s  
w h ich  in c lu d e  A Z T  as o n e  o f  th e  in g re d ie n ts .  T h e y  h o p e  that 
t h o s e  p a t ien ts  w h o  a r e  u n a b le  lo  tak e  la rg e  d o se s  o f  A Z T  will 
b e  ab le  to  to le ra te  it a t  a  r e d u c e d  level. I t  is a d v a n ta g e o u s  for 
p a t ie n ts  to  know  th e i r  s ta tu s  as  ea rly  as p o ss ib le  b e c a u s e  so m e 
fo rm s  o f  t r e a tm e n t ,  s u c h  as  A Z T , a r e  m o r e  effective i f  taken 
ea r ly  in th e  c o u r se  o f  th e  d isease .  E ar ly  d iag n o s is  a lso  alerts 
d o c to r s  to  look  fo r  ce r ta in  o p p o r tu n i s t ic  in fec t io n s  which  a re  
c o m m o n  in  A ID S p a t ien ts ,  s u c h  as tu b e rc u lo s is  o r  k a p o s i ’s s a r ­
co m a .  I f  th e se  in fec t io n s  a re  re co g n ized  early , th e  physic ian  is 
a b le  to  a d m in is te r  im m e d ia te  t r e a tm e n t  w hich  will p r o lo n g  the 
life o f  th e  p a t ien t .  D u e  to  t h e  new  fo rm s  o f  t r e a tm e n t ,  m any 
e x p e r t s  hav e  re c o g n iz e d  th a t  it is a d v a n ta g e o u s  to  I I IV  carriers  
to  k n o w  th e ir  s ta tu s  as early  as p o ss ib le .207

i cju u j ik/i<.*u . i»u jk< .a»ru . . . .  . .  .

266. Id.267. A llman, Experts on AIDS, Citing N e w  Data, Push for Testing, N.Y.
T im es, April 24, 1989, at A l ,  col. 1.

A fter in terview ing various A IDS experts, the authors summarized their
comments and explanations:Many experts are com ing tc believe that for people who carry the 

AIDS virus, bu t have not yet developed symptoms, treatment 
adm inistered at the moment the immune system first shows signs o f 
fa ilu re  can delay the onset o f  symptoms. A positive lest for H IV



2. E p id em io lo g ic a l  D a ta

M a n d a to ry  te s t in g  will h e lp  p ro v id e  re liab le  e p id e m io lo g i ­
cal da ta .  In  o r d e r  to  p lan  ra tio n a lly  fo r  th e  in c id en ce  o f  d is ­
ea se ,  it is n ec e ssa ry  to  k n o w  th e  m a g n i tu d e  o f  the p ro b le m .  
T h e  m o r e  th e  p u b l ic  o lhc ia ls  know  a b o u t  th e  s p re a d  o f  th e  d is ­
ea se ,  th e  e a s ie r  it is to  ra ise  a n d  d i s t r ib u te  fu n d s  a n d  to  p r e p a r e  
h o sp i ta ls  a n d  h e a l th  ca re  p ro fe ss io n a ls  fo r  m an a g in g  th is  d e v ­
a s ta t in g  virus.

In s u m ,  a r r e s t e d  p ro s t i tu te s  a n d  IV d r u g  u se rs ,  p r i so n e r s ,  
a n d  th o s e  w h o  a t t e n d  sexua lly  t r a n s m it te d  d isease  a n d  d ru g  
a b u s e  clinics s h o u ld  b e  t e s t e d  fo r  th e  H IV  virus b ec au se  th e  
a d v a n ta g e s  o u tw e ig h  th e  d isad v an ta g es .  M a n d a to ry  sc re e n in g  
will h e lp  r e d u c e  th e  s p re a d  o f  A ID S a n d  p r o lo n g  th e  lives o f  
t h e  victims. W h e n  a  k n o w n  H IV  c a r r ie r  d ev e lo p s  AIDS sy m p ­
to m s ,  th a t  p e r s o n  ca n  b e  p ro m p t ly  d ia g n o s e d  a n d  t re a te d .  
E ar ly  d iag n o s is  is a d v a n ta g e o u s  s ince  s o m e  fo rm s  o f  t r e a tm e n t  
a r e  m o re  effec tive  in th e  ea rly  s tag es  o f  th e  d isease .  M o re o v e r ,  
it is efficient to  te s t  th e s e  h ig h  risk p o p u la t io n s  b ec au se  they  a r e  
a l re a d y  w ith in  th e  h e a l th  ca re  system . B ecau se  each  o f  th e  h igh  
r isk  g ro u p s  is a t ta in a b le  a n d  early  t r e a tm e n t  is to  th e  a d v a n ta g e  
o f  b o th  th e  h e a l th y  a n d  th e  in fec ted ,  it is p rac tica l  to  co m p e l  
t h e m  to u n d e r g o  H IV  tes t ing .

IV. L egal  and  Et h ic a l  C o n sid e r a t io n s  of  
M andatory T e st in g

T h is  s e c t io n  will e x a m in e  th e  co n s t i tu t io n a l  a n d  e th ica l 
c o n s id e r a t io n s  o f  m a n d a to r y  tes t ing .  T h e  co n s t i tu t io n a l  issues 
in c lu d e  t h e  fifth a n d  f o u r te e n th  a m e n d m e n t  r igh t to  eq u a l  p r o ­
te c t io n  a n d  th e  f o u r th  a m e n t  m e n t  r igh t  to  privacy; in  th e  
p r i s o n  c o n te x t ,  th e  e ig h th  a m e n d m e n t  r ig h t  ag a in s t  c ru e l  a n d  
u n u s u a l  p u n i s h m e n t  is a lso  an  issue .  T h e  eth ica l  inqu iry  is 
w h e th e r  th e  s ta te  c a n  co m p e l  a n  ind iv idual to  u n d e r g o  
m a n d a to r y  te s t in g ,  a n d  i f  so ,  w ha t du ty  d o es  th e  ind iv idual 
h av e  to  co m p ly  w ith  su ch  a law.
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would signa l doctors that they shou ld closely monitor the status o f 
the immune system .

For example, Dr. Jonas A. Stm lman, an AIDS expert in Atlanta, said that 
"(w je 'vc come a long  way since the conventional wisdom three or fo ur years 
ago, o f what a difference it is going to make to get tested ." Th is message was 
also supported by Dr. Anthony S. Fauci, the director o f the Federal National 
In s titu te  o f Allerg)- and In fectious Diseases, who said that there is "no  ques­
tion" that it is advantageous for people to know whether they are infected 
with the AIDS v irus , because in some cases the patients may benefit from 
early treatments that could ward ofT infections and other complications as»• • t * IT 1 f I . T> O l «
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A. Ethic; ’ Considerations —  the Power of the State to Regulate 
Public Health and the Duly of the Individual to Comply

T h e  s ta te  t rad i t ionally  h as  th e  r ig h t  to  re g u la te  pub lic  
h ea l th  th ro u g h  its p o lice  p o w e r ,  which is r e s e rv e d  to  th e  s ta te  
u n d e r  th e  T e n t h  A m e n d m e n t  to  th e  U n i te d  S la tes  C o n s t i tu ­
t i o n .2'’8 T h e  s t a t e ’s po lice  p o w e r  in c lu d es  th e  p o w e r  lo  r e g u ­
la te  pub lic  h e a l th  a n d  sa fe ty.209 P u r s u a n t  to  this p o w e r ,  the 
s ta te  leg is la tu re  has  th e  p o w e r  to  pass  laws which im p ro v e  the 
h e a l th  a n d  w ell-be ing  o f  its c i t iz en s.270 In  a d d i t io n ,  th e  federa l  
g o v e rn m e n t  has  th e  p o w e r  lo  en a c t  r e g u la t io n s  which a r e  n ec ­
essa ry  to  p re v e n t  th e  s p re a d  o f  d iseases  ac ro ss  s ta te  o r  na t iona l  
b o r d e r s .2

Is th e  s ta te 's  p o w e r  to  c o m p e l  an  ind iv idua l to  u n d e rg o  
m a n d a to ry  te s t in g  p u r s u a n t  to  its po lice  p o w e r  an  uneth ica l  
d en ia l  o f  ind iv idua l f r e e d o m  o r  is it th e  eth ica l p ro m o t io n  o f  
th e  c o m m o n  g o o d ?  T h e  issue  in th is  in q u iry  involves th e  re la ­
t io n sh ip  b e tw e en  ind iv idual f r e e d o m  a n d  th e  c o m m o n  g o o d .

T h e r e  a re  m an y  d if fe ren t  def in i t ions  o f  f r e e d o m .272 T h ey  
r a n g e  f ro m  th e  n a tu ra l  r ig h ts  def in i t ion  o f  f r e e d o m  as self-

268. U.S. Const, amend. X. "The powers no i delegated to the United 
States by the Constitution , nor proh ibited by it, are reserved to the States 
respectively, or to the people"; Jacobson v. Massachusetts, 197 U.S. 11, 25 
(1905) (the state d id  not surrender its police power w iv.n it became a 
member o f the Union under the Constitution).

209. Jacobson v. Massachusetts, 197 U.S. 11. 25 (1905) ("(a]ccording 
to settled princip les, the police power o f a state must be held to embrace, at 
least, such reasonable regu la tions established d irectly by legislative 
enactment as w ill protect the pub lic health and the public safely").

270. Kleid v. Board o f Fulton, Ky. Indep . School Dist. 406 F. Supp. 902 
(W.D. Ky. 1976).

271. Public Health Service Act, 42 U.S.C. § 264 (West 1982) ("The 
Surgeon G ene ra l. . .  is authorized to make and enforce such regulations as in 
his judgm en t are necessary to prevent the introduction, transm ission, or 
spread o f communicable diseases from foreign countries into the States or 
possessions, or from one State o r possession in to any other State or 
possession”). See S iegel v. Shinnick, 219 F. Supp. 789 (E.D.N.Y. 1963) (the 
court found that it was necessary to iso late the ind iv idual in order to 
determ ine i f  he was infected with smallpox; this decision was based on the
fact that he was probably exposed to the disease overseas and his vaccination
was unsuccessful). To  date, the federal government has not included AIDS 
on the list o f communicable diseases which provides for apprehension, 
detention, or conditional release o f a lllic ted ind iv idua ls. However, under the 
power granted by the Imm igration and Nationality Act, 8  U .S.C . § P ' 2
( i 970 8e Supp, 1986), the federal regu lations provide for the denial o f a visa il 
the visa applicant tests positive for the H IV  virus. 42 C.F.R. § 34.2(b) (1987).

•272. See M. A o le r , The Idea o f Freedom (1961). .The author analyzes
the five defin itions o f freedom: Self-realization, self-perfection, self-

fw tlitin l lilwTiv and ro lle rfive  freedom .



p e r fe c t io n  to  l ib e r ta r ia n  d ef in i t ion  o f  f reed o m  as self-realiza­
t ion . This ar tic le  will u s e  th e  b ro a d  l ibe r ta r ian  def in i t ion  o f  
f r e ed o m , b e c a u se  it to le ra te s  t h e  fewest re s tra in ts  o n  individual 
b eh av io r .  In  o t h e r  w o rd s ,  it will b e  m o re  difficult to  ju s t ify  
re s tr ic t ive  leg is la t io n  u n d e r  th is  d e f in i t ion  o f  f r e e d o m  a n d ,  
th e re fo re ,  is th e  h ig h e s t  s ta n d a r d  th a t  a m a n d a to ry  tes t in g  
s c h e m e  w o u ld  hav e  to  m e e t .27:1

T h e  l ib e r ta r ia n  id ea  o f  f r e e d o m , w hich  is p o p u la r  in  th e  
A m er ic an  t rad i t io n ,  is t h e  " c i rc u m s ta n t ia l  f r e e d o m  o f  self-rea li­
z a t io n ."27'1 T h is  type  o f  f r e e d o m  is d e f in e d  as th a t  "w h ich  is 
p o s s e s s e d  by any  in d iv id u a l  w h o ,  u n d e r  fa v o rab le  c i rc u m ­
s tances ,  is a b le  to  act as h e  w ishes fo r  his ow n g o o d  as h e  see s  
i t."275 T h is  f r e e d o m  is c i rcu m stan tia l  b ecau se  it is wholly 
d e p e n d e n t  o n  fav o rab le  c i rc u m sta n ces ,  i.e. th o se  which will 
allow ind iv idua ls  to  act as  they  p lea se  fo r  th e i r  ow n  g o o d .27" 
A c ting  as o n e  wishes o r  d o in g  as  o n e  p leases  ex p re sse s  self- 
rea l iza t ion  w h e n  th e  in d iv id u a l’s wish is t ran s la te d  in to  ac tion ,  
a n d  th e  in d iv id u a l ’s ow n  g o o d ,  as  h e  o r  sh e  sees  it, is ach ieved  
by th e  a c t io n  p e r f o r m e d .-77 In  o t h e r  w o rd s ,  in d iv idua ls  ach ieve 
se lf - rea liza t io n  w h e n  they  a r e  p e r m i t t e d  to  ac t  as th ey  p lease .
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‘273. For example i f  freedom  were defined as self-perfection for the 
purposes o f th is paper, mandatory testing wor ld  be legitimate. Freedom as 
self-perfection is a "freedom  which is possessed by those . . . who, only 
through acqu ired  virtue o r w isdom , ir e  ab le to w ill or live  as they ought in 
> onform ity to the moral law or an ideal befitting human nature.” M. A d le r , 
supra note '272, at fi. Th is freedom is acquired by those whose state o f m ind 
o r character enables them to w ill as they ought (i.e. in accord w ith the moral 
or natural law). Id. The idea o f freedom as the righ t to achieve self-perfection 
must be d istingu ished from the idea o f freeo'om as license. Ind iv idua l 
freedom cannot be equated with the power to pursue any desire, fo r a desire 
may be righ t o r wrong depending on the extent lo  which it fu lf ills  a natural 
need. M. A d le r , Ten P h ilo so p h ic a l M is ta ke s 123-25 (1935). Humans by 
nature need those conditions which are necessary for them to achieve self- 
perfection. Id. A ll human beings naturally desire good health and need an 
environment free o f contagious, non-curable disease in order to be free. 
Since these na tura l needs a te  the basis o f natural rights, leg islation 
reasonably designed to promote pub lic health is va lid . Mandatory testing o f 
certain high risk groups for the HIV' virus would promote the pub lic health.

Ahhotigh freedom  as self-perfection may be the better view w ith regard 
to personal morality, this article must address the reality ihat a mandatory 
testing proposal must go through the politica l machinery in o rder to be 
enacted. There fo re , it must dea l w ith freedom in the contemporary 
American trad ition , which is the libertarian defin ition o f freedom .

274 M. A d le r , supra note 272, at 5.
275. Id.

270. Id. at 5-6.
277. Id. at (3.
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W h e n  f r e e d o m  is d e f in ed  in te rm s  o f  self-rea liza tion  in th e  
politica l a r e n a ,  the  g o v e rn m e n t  to le ra te s  a w ide variety o f  
b eh av io r .  H o w ev er ,  th e  l ib e r ta r ian  idea  o f  f r e e d o m  does  not 
san c tio n  a b s o lu te  ind iv idua l liberty. A l th o u g h  o n e  may start  
with th e  basic  a s s u m p t io n  th a t  every  ind iv idua l m ay ac t  as h e  o r  
s h e  p lease s  in o r d e r  to  ach ieve  p e r so n a l  d e v e lo p m e n t ,  living in 
a  society  still p laces  a n  o b l ig a t io n  u p o n  each  p e r so n  to  o b se rv e  
a ce r ta in  s ta n d a rd  o f  co n d u c t  tow ard  th e  o th e r  m e m b e rs  o f  
so c ie ty .278 T h is  s ta n d a rd  m a n d a te s  that  each  p e r so n  n o t  in te r ­
fe re  w ith  th e  r igh ts  o f  o th e rs ,  a n d  that  e a c h  p e r s o n  b e a r  his oi­
lier s h a r e  o f  th e  lab o rs  a n d  sacrifices n ecessa ry  in o rd e r  to  
d e f e n d  socie ty  o r  its m e m b e r s  f ro m  in ju ry  o r  m o le s ta t io n .279 
W h e n  a n  in d iv id u a l’s ac t io n  d o cs  pre judic ia lly  affect th e  righ ts  
o f  o th e rs ,  socie ty  has  ju r is d ic t io n  o v er  it an d  m ay limit it.280 
H o w ev er ,  soc ie ty  on ly  h as  such  co n tro l  o v e r  ind iv idua l ac tion  
w h e n  it affects th e  r ig h ts  o f  o th e r  m e m b e r s  o f  th e  co m m u n ity ,  
o th e rw ise  th e  ind iv idua l sh o u ld  b e  free  to  d o  th e  ac tion  an d  
ac cep t  th e  c o n s e q u e n c e s .281

A lth o u g h  this c o n c e p t  o f  f r e ed o m  to le ra te s  a w ide variety 
o f  h u m a n  ac tions, it still d o c s  n o t  to le ra te  that which in te rfe res  
with th e  r igh ts  o f  o th e rs .  W h e n  a p e r s o n  exercises  his o r  h e r  
f r e e d o m  to  th e  d e t r im e n t  o f  o th e rs ,  th e  g o v e rn m e n t  has  th e  
p o w e r  to  in te r fe re  w ith  ind iv idua l a u to n o m y .  M em b ers  o f  h igh  
risk  g ro u p s  m u s t  n o t  b e  p e rm i t te d  to exe rc ise  th e ir  f reed o m  to 
th e  d e t r im e n t  o f  o th e rs  by voluntarily  p a r t ic ip a t in g  in h igh  risk 
activity, m ak in g  la rge  claim s u p o n  soc ie ty 's  re so u rces ,  a n d  th en  
a r g u in g  tha t  they  h av e  n o  m o ra l  o b l ig a t io n  to  p r o m o te  th e  
c o m m o n  g o o d  o f  th e  co m m u n ity  by s u b m it t in g  to  re a so n a b le

278. J . M i l l ,  On Liberty, in T he  G re a t L e c a l P h ilo sop h e rs 380, 393
(C. Morris ed. 1985).

279. Id. ut 3 9 3 . I'liis duty not to interfere with the rights o f  others rises 
to the level o f a moral princip le. Those acts which in ju re others by 
encroaching on the rights o f others, damaging (he rights o f others, falsely 
dea ling with them, using unfair or ungenerous advantages over them, oi 
selfish ly absta in ing from protecting them against in jury are a! 1 morally 
reprehensib le actions and, in grave cases, shou ld  be subject to moral 
re tribu tion and punishment. Id. at 394, See also A. G ew ir t i i , H u m a n  Rights and 
the Prevention of Cancer, in Human R ig h ts  181 (1982). Gewirth argues that all 
persons have the right not lo have cancer ind icted upon them by the actions 
o f others. Th is assertion is based upon a moral princip le which is at the basis 
o f a civilized society: " I ’lu s is the princip le o f mutual trust, o f mutual respect 
for certain basic rights: that persons w ill not, in the normal course o f lile , 
knowingly inflict physical harm on one another, that they w ill abstain from 
such harms insofar as it is in the ir power to do so, insofar as they can 
in form cdly contro l their relevant conduct." Id. at 185.

280. J. M i l l ,  supra note 278, at 393.
281. Id.
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t e s t i n g  p r o c e d u r e s .  I n  e x a m i n i n g  t h e  p u b l i c  h e a l t h  q u e s t i o n s ,  

t h e  c o u r t s  h a v e  t r a d i t i o n a l l y  c h o s e n  t o  a p p l y  t h i s  l i n e  o f  

r e a s o n i n g .

T h e  s t a t e ’s p o w e r  t o  r e g u l a t e  p u b l i c  h e a l t h  is n o t  q u e s ­

t i o n e d .  C o u r t s  h a v e  h e l d  t h a t  o f  all t h e  d u t i e s  t h e  s t a t e  h a s ,  

n o n e  is m o r e  i m p o r t a n t  t h a n  t h e  p r o t e c t i o n  o f  p u b l i c  h e a l t h . 282 

J u d i c i a l  d e c i s i o n s  c o n c e r n i n g  t h e  p o w e r  t o  r e g u l a t e  p u b l i c  

h e a l t h  g r a n t  c o n s i d e r a b l e  d e f e r e n c e  t o  t h e  s t a t e . 2 8 3  M o r e o v e r ,  

c o u r t s  h a v e  i n t e r p r e t e d  t h e  s t a t e ’s p o w e r  t o  r e g u l a t e  p u b l i c  

h e a l t h  b r o a d l y . 284 T h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  p u b l i c  h e a l t h  is 

u s u a l l y  j u s t i f i e d  i n  o n e  o f  t w o  w a y s :  ( I )  T h e  s t a t e  h a s  a  legiti­

m a t e  i n t e r e s t  i n  p r o t e c t i n g  t h e  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e  o f  t h e  

c o m m u n i t y ,  w h i c h  i n c l u d e s  p r o t e c t i n g  s o c i e t y  f r o m  t h e  h a r m  o f  

a n  i n d i v i d u a l  a n d  p r e v e n t i n g  a n y  m e m b e r  o f  s o c i e t y  f r o m  

b e c o m i n g  a  b u r d e n  o n  o t h e r s ;  o r  ( 2) T h e  s t a t e  h a s  a  l e g i t i m a t e  

i n t e r e s t  i n  p r o t e c t i n g  t h e  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e  o f  a n y  o n e  

i n d i v i d u a l ,  w h i c h  i n c l u d e s  p r o t e c t i n g  t h e  i n d i v i d u a l  f r o m  self- 

i m p o s e d  h a r m . 28 5

T h e  s t a t e ' s  p o l i c e  p o w e r s  h a v e  b e e n  t h e  m o s t  b r o a d l y  

i n t e r p r e t e d  i n  t h e  c a s e s  w h e r e  t h e  s t a t e  is p r o t e c t i n g  t h i r d  p a r ­

ties f r o m  r i s k s  c r e a t e d  b y  i n d i v i d u a l  c o n d u c t . 2 8 6  I n  s u c h  c a s e s ,  

a l m o s t  all c o u r t s  h a v e  d e f e r r e d  t o  t h e  s t a t e  l e g i s l a t u r e . 2 8 7

2 8 2 .  Irw i n  v. A r r e n d a l e ,  1 1 7  G a .  A p p .  1, 1 5 9  S . E . 2 d  7 1 9 ,  7 2 4  (1967); 

B a r m o r e  v. R o b e r t s o n ,  3 0 2  III. 4 2 2 ,  1 3 4  N . E .  8 1 5  (1922).

2 8 3 .  D e r r i c k  v. O n t a r i o  C o m m u n i t y  H o s p . ,  4 7  Cal. A p p .  3 d  145, 151-

52. I ? 9  Cal. Rptr. 5 6 6 ,  5 7 0  ( 1 9 7 5 )  ("[t]he local public health officer is ve s t e d  

with c o n s i d e r a b l e  discretion as to w h a t  actions h e  s h o u l d  take to control the 

s p r e a d  o f  a n  infectious disease"); In R e  H a l k o ,  2 4 6  Cal. A p p .  2 d  5 5 3 ,  5 5 7 ,  5 1  

C a l  Rptr. 6 6 1 ,  6 6 4 - 6 5  ( 1 9 6 6 )  (the "(ljegislature is ve s t e d  with b r o a d  

discretion in d e t e r m i n i n g  w h a t  ar e  c o n t a g i o u s  diseases a n d  in a d o p t i n g  

m e a n s  for p r e v e n t i n g  t h e  s p r e a d  t h e r e o f "  a n d ,  therefore, “the cou r t  s h o u l d  

give it b r o a d  a n d  liberal c o n s t r u c t i o n”); B a r m o r e  v. R o b e r t s o n ,  3 0 2  III. 4 2 2 ,  

1 3 4  N . E .  8 1 5  ( 1 9 2 2 )  (the courts will n o t  interfere w i t h  the discretionary 

p o w e r  o f  the state to e n a c t  public health regulations un l e s s  they a r e  arbitrary, 

o p p r e s s i v e  o r  u n r e a s o n a b l e ) .

2 8 4 .  J a c o b s o n  v. M a s s a c h u s e t t s ,  1 9 7  U.S. 11 (1905). Justice H a r l a n  

said that the slate m a y  ena c t  " h e a l t h  laws o f  e v e r y  description." “( T ] h e  

police p o w e r  o f  a  state m u s t  b e  held to e m b r a c e ,  at least, s u c h  r e a s o n a b l e  

regulations established directly b y  legislative e n a c t m e n t s  as will protect the 

public health a n d  the public safety”. Id. at 25.

2 8 5 .  K. Wing, The Law and the Public's Health 2 0  (1985).
2 8 6 .  Id.

2 8 7 .  Id. at 25-26. See also In re H a l k o ,  2 1 6  Cal. A p p .  2 d  5 5 3 ,  556, 5-1 Cal.

Rptr. 6 6 1 .  6 6 3  ( 1 9 6 6 )  (the court u p h e l d  the m a n d a t o r ) 1 q u a r a n t i n e  provision

for ail tuberculosis patients as a  legitimate exercise o f  iis police p o w e r ;  it 

e m p h a s i z e d  that in t h e  area o f  public health, t h e  courts m u s t  d e f e r  to the

legislature in t h e  area o f  o f  public health regulations; "It is also the p r o v i n c e
r\f i k  a I rt »ti t l l lu r A  • rt » In r% m-AKrii-n f  -n r m mr| f 11 Sf* TO ( j Ofl f D a • !*■' t
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T h e r e f o r e ,  t h e  s t a t e  c a n  c o m p e l  a n  i n d i v i d u a l  s u s p e c t e d  o f  c a r ­

r y i n g  a  c o n t a g i o u s  d i s e a s e  t o  u n d e r g o  m e d i c a l  e x a m i n a t i o n ,  

q u a r a n t i n e ,  a n d  t r e a t m e n t . 2 8 8  B e c a u s e  t h e  A I D S  i s s u e  a l s o  

i n v o l v e s  t h e  s t a l e  p r o t e c t i n g  h e a l t h y  i n d i v i d u a l s  a g a i n s t  t h e

m e a s u r e s  ar e  n e c e s s a r y  for th e  protection o f  s u c h  interests"); B a r m o r e  v. 

R o b e r t s o n .  3 0 2  III. 4 2 2 ,  4 2 7 ,  1 3 4  N . E .  815, 8 1 7 ,  ( 1 9 2 2 )  (In ref e r e n c e  to a 

state q u a r a n t i n e  law, ( h e  court said that e a c h  state h a s  (he p o w e r  to pass 

public health l a w s  a n d  " s u c h  laws m u s t  b e  s u b m i t t e d  to b y  individuals fur the 

g o o d  o f  the public").

2 8 8 .  K. Wing, s u p r a  n o t e  2 8 5 ,  at 25-26. F o r  e x a m p l e ,  the state ran 

c o m p e l  children to u n d e r g o  m e d i c a l  e x a m i n a t i o n s  o r  vaccinations before 

a t t e n d i n g  school, a n d  it c a n  r e quire m a r r i a g e  license applicants to u n d e r g o  

certain m e d i c a l  e x a m i n a t i o n s .  Id. S o m e  stales require t h ose con v i c t e d  of 

sexual oirenses o r  prostitution to u n d e r g o  I I I V  a n t i b o d y  testing. E.g., Cal. I’enal Code § 1202.1 ( W e s t  S u p p .  1 9 8 9 )  ( p e r s o n s  c o n v i c t e d  o f  a sexual 

of fense m u s t  s u b m i t  to a court o r d e r e d  b l o o d  test for A I D S ) ;  Ft a. Stat. Ann. 
§ 7 9 6 . 0 8  ( W e s t  S u p p .  1 9 89) (requires all arrested prostitutes lo u n d e r g o  

s c r e e n i n g  for a sexually transmitted disease, as d e f i n e d  b y  the statute, w h ich 

m a y  i n c l u d e  A I D S  if th e  health d e p a r t m e n t  d e e m s  it necessary). See a h o  Irwin 

v. A r r e n d a l e ,  1 17 G a .  A p p .  1, 1 5 9  S . E . 2 d  7 1 9  ( 1 9 6 7 )  (it is within the state’s 

police p o w e r  to c o m p e l  p risoners to u n d e r g o  X - r a y  e x a m i n a t i o n  in o r d e r  to 

d e t e r m i n e  ir t h e y  h a v e  a  c o m m u n i c a b l e ,  contagious, o r  infectious disease, as 

l o n g  as there is a s o u n d  r e a s o n  for s u c h  examination).

T h e  state c a n  c o m p e l  t r e a t m e n t  in certain situations. See Brcithaupt v. 

A b r a m ,  3 5 2  U.S. 4 3 2  ( 1 9 5 7 )  (giving a  b l o o d  test to d r u n k  driver without his 

c o n s e n t  w h i l e  u n c o n s c i o u s  is constitutional); D u n n  v. W h i t e ,  8 8 0  F . 2 d  1 188 

( 1 0 t h  Cir. 1 9 8 9 )  ( n o n - c o n s e n s u a l  A I D S  testing d o e s  n o t  violate prisoner's 

constitutional rights); R e y n o l d s  v. M c N i c h o l s ,  4 8 8  F . 2 d  1 3 7 8  (10th Cir. 1973) 

( " h o l d  a n d  treat" laws w h i c h  require arrested prostitutes cither to take drugs 

for t r e a t m e n t  o f  v e n e r e a l  diseases o r  b e  d e t a i n e d  in jail for s u c h  treatment 

a r c  constitutional); E x  parte W o o d r u f f ,  9 0  Okla. C r i m  59. 2 1 0  P . 2 d  191 (1949) 

(statute requiring e x a m i n a t i o n  a n d  t r e a t m e n t  o f  p e r s o n s  arrested for sex 

c r i m e s  for vene r e a l  diseases is u p h e l d  as constitutional).

W h e n  a p e r s o n  infected w i t h  a  c o n t a g i o u s  disease e n d a n g e r s  the health 

o f  the c o m m u n i t y ,  m a n y  state legislatures p e r m i t  the health authorities to 

q u a r a n t i n e  the individual. E.g., Cal. Health & Safety Code § 3 1 8 6  ( W est 
S u p p .  1 9 8 7 )  (“[a]ny state a g e n c y  c o n d u c t i n g  a public hospital shall admit 

a c u t e  v e n e r e a l  disease cases, w h e n ,  in t h e  o p i n i o n  o f  the state o r  local health 

officer h a v i n g  jurisdiction, p e r s o n s  inferled with v e n e r e a l  disease m a y  b e  a 

m e n a c e  lo public health"); Cal. Health & Safety § 3 0 5 3  ( W e s t  S u p p .  1987) 

( " U p o n  b e i n g  i n f o r m e d  b y  a health officer o f  a n y  c o ntagious, infectious, ot 

c o m m u n i c a b l e  disease t h e  state d e p a r t m e n t  m a y  take s u c h  m e a s u r e s  as are 

n e c e s s a r y  to ascertain t h e  n a t u r e  o f  the disease a n d  p r e v e n t  its spread. T o  

that e n d ,  t he state d e p a r t m e n t  m a y ,  if it considers it p r o p e r ,  take possession 

o r  control o f  th e  b o d y  o f  a n y  living p e r s o n ,  o r  the c o r p s e  o f  a m  d e c e a s e d  

p e r s o n " ) .  See also Minn. Stat. Ann. § 144.12(7) ( W e s t  S u p p .  1987); N.Y. Pub. Health Law § 2 1 0 0  (Consol. 1986); O n t o  Rev. Code Ann. § 3 7 0 3 . 0 7  
( B a l d w i n  1982). T h e s e  laws h a v e  b e e n  u p h e l d  as constitutional. See In ir 

H a l k o ,  2 4 6  Cal. A p p .  2 d  5 53. 5 4  Cal. Rptr. 6 6 1  (I 9 6 0 )  (court u p h e l d  statute 

w h i c h  p r o v i d e d  that t h o s e  with p u l m o n a r y  tuberculosis, a n  infectious a n d  

c o m m u n i c a b l e  disease, m a y  b e  q u a r a n t i n e d  b y  health'officials p u r s u a n t  to a 

r e a s o n a b l e  belief that the p e r s o n  is infected). F o r  m o r e  i n f o r m a t i o n  o n  the



r i s k s  c r e a t e d  b y  t h i r d  p a r l i e s ,  its p o w e r  t o  r e g u l a t e  t h e  t r a n s ­

m i s s i o n  o f  t h e  v i r u s  s h o u l d  b e  g i v e n  b r o a d  d e f e r e n c e  b y  t h e  

c o u r t s .

T h e  s t a t e ’s p o w e r  t o  r e g u l a t e  a n  i n d i v i d u a l ’s c o n d u c t  i n  

o r d e r  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  is b e s t  a r t i c u l a t e d  i n  t h e  

l a n d m a r k  c a s e ,  J a c o b s o n  v. M a s s a c h u s e t t s , * ’8 9  w h e r e  t h e  

S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h e l d  t h a t  it w a s  w i t h i n  t h e  

s t a t e ' s  p o l i c e  p o w e r  t o  r e a u i r ?  a  c o m p u l s o r y  s m a l l - p o x  v a c c i n a ­

t i o n .  T h e  p l a i n t i f f  a r b ' ^  t h a t  a  c o m p u l s o r y  v a c c i n a t i o n  l a w  

w a s  a r b i t r a r y  a n d  o p p r e s s i v e  b e c a u s e  it w a s  “h o s t i l e  t o  e v e r y  

f r e e m a n  t o  c a r e  f o r  h i s  o w n  b o d y  a n d  h e a l t h  i n s u c h  a  w a y  a s  t o  

h i m  s e e s  b e s t  . . . .”* 9 0  I n  a n  o p i n i o n  d e l i v e r e d  b y  J u s t i c e  

M a r i a n ,  t h e  C o u r t  v e h e m e n t l y  r e j e c t e d  t h e  p l a i n t i f f’s a r g u m e n t .  

J u s t i c e  H a r l a n  e x p l a i n e d  t h e  p h i l o s o p h i c a l  a n d  p r a c t i c a l  b a s i s  

o f  t h e  s t a l e ’s p o w e r  t o  r e g u l a t e  p u b l i c  h e a l t h  a n d  s a f e t y :

B u t  t h e  l i b e r t y  s e c u r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  

S t a l e s  ‘,o  e v e r y  p e r s o n  w i t h i n  its j u r i s d i c t i o n  d o e s  n o t  

i m p o r t  a n  a b s o l u t e  r i g h t  i n  e a c h  p e r s o n  l o  b e ,  a t  all t i m e s  

a n d  i n  all c i r c u m s t a n c e s ,  w h o l l y  f r e e d  f r o m  restra i n t .  

T h e r e  a r e  m a n i f o l d  r e s t r a i n t s  t o  w h i c h  e v e r y  p e r s o n  is 

n e c e s s a r i l y  s u b j e c t  f o r  t h e  c o m m o n  g o o d .  O n  a n y  o t h e r  

b asis, o r g a n i z e d  s o c i e t y  c o u l d  n o t  e x i s t  w i t h  s a f e t y  t o  its 

m e m b e r s .  S o c i e t y  b a s e d  u p o n  t h e  r u l e  t h a t  e a c h  o n e  is a  

l a w  u n t o  h i m s e l f  w o u l d  s o o n  b e  c o n f r o n t e d  w i t h  d i s o r d e r  

a n d  a n a r c h y .  R e a l  l i b e r t y  f o r  all c o u l d  n o t  e x i s t  u n d e r  t h e  

o p e r a t i o n  o f  a  p r i n c i p l e  w h i c h  r e c o g n i z e s  t h e  r i g h t  o f  

e a c h  i n d i v i d u a l  p e r s o n  t o  u s e  hi s  o w n ,  w h e t h e r  i n  r e s p e c t  

o f  his p e r s o n  o r  h i s  p r o p e r t y ,  r e g a r d l e s s  o f  ! h e  i n j u r y  

w h i c h  m a y  b e  d o n e  t o  o t h e r s .  T h i s  c o u r t  h a s  r . o r e  t h a n  

o n c e  r e c o g n i z e d  it a s  a  f u n d a m e n t a l  p r i n c i p l e  t h a t  “p e r ­

s o n s  a n d  p r o p e r t y  a r e  s u b j e c t e d  t o  all k i n d s  o f  r e s t r a i n t s  

a n d  b u r d e n s  in o r d e r  t o  s e c u r e  t h e  g e n e r a l  c o m f o r t ,  

h e a l t h  a n d  p r o s p e r i t y  o f  t h e  state. . . . E v e n  l i b e r t y  itself, 

t h e  g r e a t e s t  o f  all r i ghts, is n o t  u n r e s t r i c t e d  l i c e n s e  t o  a c t  

a c c o r d i n g  t o  o n e ’s o w n  will. It is o n l y  f r e e d o m  f r o m  

r e s t r a i n t  u n d e r  c o n d i t i o n s  e s s e n t i a l  t o  t h e  e q u a l  e n j o y ­

m e n t  o f  t h e  s a m e  r i g h t s  b y  o t h e r s .  It is, t h e n ,  l i b e r t y  r e g ­

u l a t e d  b y  t h e  l a w . " 291
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p o w e r  o f  the stale to q u a r a n t i n e  individuals, s e e  K. W i n g ,  s u p r a  n o t e  2 8 5 ,  at 

•41-73.

2 8 9 .  J a c o b s o n  v. M a s s a c h u s e t t s ,  1 9 7  U.S. 11 (1905).

2 9 0 .  Id. at 26.

291. Id  a t 26-27.
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T h e  i d e a  t h a t  t h e  s t a t e  h a s  t h e  p o w e r  l o  e n a c t  r e g u l a t i o n s  ’ 

f o r  t h e  c o m m o n  g o o d ,  w h i l e  e v e r y  m e m b e r  h a s  t h e  d u l y  t o  

a b i d e  b y  t h e s e  r e g u l a t i o n s  w h e n  c e r t a i n  c o n d i t i o n s  a r e  m e t ,  is 

t h e  u n d e r l y i n g  c o n c e p t  o f  t h e  s t a l e ’s p o l i c e  p o w e r . 2 9 2  O f  

c o u r s e ,  t h i s  p o w e r  is n o t  u n r e s t r i c t e d .  T h e  r e g u l a t i o n s  m u s t  b e  

r e a s o n a b l e ;  if t h e y  r i s e  t o  t h e  l e v e l  o f  b e c o m i n g  a r b i t r a r y  o r  

u n r e a s o n a b l e  i n  l i g h t  o f  t h e  t h r e a t  t o  p u b l i c  h e a l t h ,  t h e n  t h e  

c o u r t  m u s t  i n t e r f e r e  i n  o r d e r  l o  p r o t e c t ,  p e r s o n s  s u b j e c t  t o  t h e  

r e g u l a t i o n . 29 3  I n  m o r e  r e c e n t  y e a r s ,  t h e  C o u r t  h a s  r e f i n e d  t h i s  

r e s t r i c t i o n .  If a  " f u n d a m e n t a l ” r i g h t  is a l  s l a k e ,  t h e n  r e g u l a ­

t i o n s  l i m i t i n g  t h e s e  r i g h t o  m a y  b e  j u s t i f i e d  o n l y  b y  a  c o m p e l l i n g  

s t a l e  i n t e r e s t  a n d  “l e g i s l a t i v e  e n a c t m e n t s  m u s t  b e  n a r r o w l y  tai­

l o r e d  t o  e n f o r c e  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t ,”2 9 '1 R e g u l a t i n g  

t h e  p u b l i c  h e a l t h  is a  c o m p e l l i n g  s t a t e  i n t e r e s t  in c e r t a i n  

c i r c u m s t a n c e s . 2 0 5

2 9 2 .  Justice H a r l a n ,  in J a c o b s o n ,  e m p h a s i z e d  t h e  d u t y  o f  the individual 

to c o m p l y  with the c o m p u l s o r y  vaccination law:

It is t h e  c a u s e  o f  a n  adult w h o ,  fo r  a u g h t  that a p p e a r s ,  w a s  h i m s e l f  in 

perfect health a n d  a fit subject o f  vaccination, a n d  yet, while 

r e m a i n i n g  in th e  c o m m u n i t y ,  r e f u s e d  lo o b e y  th e  statute a n d  d e ­

regulation a d o p t e d  in e x e c u t i o n  o f  its p r o v i s i o n s  for t h e  protection 

o f  the public health a n d  public safety, c o n f e s s e d l y  e n d a n g e r e d  b y  

th e  p r e s e n c e  o f  a  d a n g e r o u s  disease. Id. at 39.

2 9 3 .  Id. at 28, 3 8  (laws s h o u l d  n o t  b e  c o n s t r u e d  to lead to injustice, 

o p p r e s s i o n ,  o r  a n  a b s u r d  c o n s e q u e n c e ) .  See also J e w  H o  v. W i l l i a m s o n ,  1 0 3  F. 

10 ( N . D .  C a .  190 0 )  ( q u a r a n t i n e  invalid b e c a u s e  d i s c r iminatory as applied); In 

re H a l k o ,  2 4 6  Cal. 2 d  5 5 3 ,  5 1  Cal. Rptr. 6 6 1  ( 1 9 6 6 )  (the legislature's 

d e t e r m i n a t i o n  that a  particular regulation is n e c e s s a r y  to p rotect t h e  p ublic 

health is conclu s i v e  unless it is u n r e a s o n a b l e ,  a n  a b u s e  o f  discretion, o r  a 

violation o f  th e  individual's constitutional rights); D e A r y a n  v. Butler, 1 1 9  Cal. 

A p p .  2 d  6 7 4 ,  2 6 0  P . 2 d  9 8  ( 1 9 5 3 )  (legislature d e t e r m i n e s  m e a s u r e  n e c e s s a r y  

to protect p ublic health unless it is u n r e a s o n a b l e ) ,  cert, denied, 3 7 4  U . S .  1 0 1 2  

(1954); Patrick v. Riley, 2 0 9  Cal. 3 5 0 ,  2 8 7  P. 4 5 5  ( 1 9 3 0 )  (the c h a l l e n g e d  

regulation d i d  not rise to a n  a b u s e  o f  discretion b y  t h e  legislature).

2 9 4 .  See R o c  v. W a d e ,  4 1 0  U.S. 1 1 3  ( 1 9 7 3 )  (the right to privacy is a 

f u n d a m e n t a l  right); G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  U.S. 4 7 9 ,  4 8 5  (1 9 6 5 )  

(establishing the constitutional right to privacy).

2 9 5 .  City o f  A k r o n  v. A k r o n  C e n t e r  for R e p r o d u c t i v e  H e alth, 4 6 2  U.S. 

4 1 6  ( 1 9 8 2 )  (the state’s interest in h e a l t h  regulation b e c o m e s  c o m p e l l i n g  at 

a p p r o x i m a t e l y  th e  e n d  o f  th e  first trimester); R o e  v. W a d e ,  4 1 0  U.S. 113, 103- 

6 4  ( 1 9 7 3 )  (the state h a s  i m p o r t a n t  interests in s a f e g u a r d i n g  t h e  public health, 

in m a i n t a i n i n g  m e d i c a l  s t a n d a r d s  a n d  in protec t i n g  potential life; these 

interests b e c o m e  c o m p e l l i n g  at the p o i n t  o f  viability o f  the fetus); M o r r i s  v. 

T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  ( M . D .  Ala. 1 9 9 0 )  ( p r e v e n t i n g  the s p r e a d  o f  A I D S  

within a p r i s o n  is a controlling slate interest); Fla. W o m e n ' s  M e d i c a l  Clinic. 

Inc. v. S m i t h .  5 3 6  F. S u p p .  1 0 1 8  (S.D. Fla. 1 9 8 2 )  ( p r o m p t  a n d  p r o p e r  

disposal o f  fetal r e m a i n s  a n d  tissue resulting f r o m  th e  a b o r t i o n  d o e s  rise to 

the level o f  a c o m p e l l i n g  state interest in protec t i n g  t h e  public health).
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T h r o u g h  t h e  p o l i c e  p o w e r ,  t h e  s t a t e  a i m s  t o  s e c u r e  f r e e ­

d o m  a n d  w e l l - b e i n g  t o  all its c i t i z e n s .  T h e  s t a t e  m u s t  h a v e  t h e  

p o w e r  t o  c o m p e l  p e r s o n s  t o  c o m p l y  w i t h  c e r t a i n  h e a l t h  r e g u l a ­

t i o n s  i n  o r d e r  t o  p r o t e c t  t h e  h e a l t h  a n d  w e l l - b e i n g  o f  t h e  c o m ­

m u n i t y .  T h e  s t a t e  n o t  o n l y  h a s  t h e  p o w e r  t o  c o m p e l  p e r s o n s  l o  

u n d e r g o  m e d i c a l  c a r e  i n  o r d e r  t o  p r o t e c t  t h e  p u b l i c  h e a l t h ,  b u t  

it a l s o  h a s  t h e  d u t y  t o  d o  s o ; 2 9 0  if it w e r e  o t h e r w i s e ,  t h e  f r e e d o m  

o f  t h e  c o m m u n i t y  w o u l d  b e  j e o p a r d i z e d  b y  t h e  s e l f i s h  a c t i o n s  o f  

t h e  f e w  w h o  b e l i e v e  t h e i r  b e h a v i o r  is f r e e  f r o m  r e s t r a i n t .  P u r ­

s u a n t  t o  t h i s  d u t y  t o  p r o t e c t  t h e  p u b l i c  h e a l t h ,  t h e  g o v e r n m e n t  

h a s  t h e  p o w e r  t o  c o m p e l  s m a l l  p o x  v a c c i n a t i o n s , 2 9 7  it h a s  t h e  

p o w e r  t o  e n a c t  m u n i c i p a l  l a w s  w h i c h  p r e v e n t  m a n u f a c t u r e r s  

f r o m  e x p o s i n g  e m p l o y e e s  t o  c a n c e r o u s  risks,2 9 8  a n d  t h e  p o w e r  

t o  e n a c t  l a w s  w h i c h  r e g u l a t e  s m o k i n g  i n  o r d e r  t o  r e d u c e  t h e  

c a n c e r o u s  r i s k  o f  p a s s i v e  i n h a l a t i o n  t o  n o n s m o k e r s . 2 9 9  T h i s

2 9 6 .  J a c o b s o n  v. Massac h u s e t t s ,  1 9 7  U.S. 11, 2 9  ( 1 9 0 5 )  ( b e c a u s e  

society ha s  t h e  d u t y  to c o n s e r v e  the safety o f  its m e m b e r s ,  the individual, with 

respect to his liberty, m a y  b e  subject lo r e a s o n a b l e  regulations as the public 

safety requires); In re H a l k o ,  2 4 6  Cal. A p p .  2 d  553, 5 5 6 ,  5 4  Cal. Rptr. 61)1 

( 1 9 6 6 )  ("(l]he preservation o f  the public health is universally c o n c e d e d  to b e  

o n e  o f  the duties d e v o l v i n g  u p o n  t h e  state as a sovereignty, a n d  w h a t e v e r  

r e a s o n a b l y  t e n d s  to p r e s e r v e  the pu b l i c  health is a subject u p o n  w h i c h  the 

legislature, within its police p o w e r ,  m a y  take action"); B a r m o r e  v. R o b e r t s o n ,  

3 0 2  111. 4 2 2 ,  1 3 4  N . E .  8 1 5  (1922) (n [l]hai t h e  preservation o f  the public 

health is o n e  o f  the duties d e v o l v i n g  u p o n  the State as a s o v e r e i g n  p o w e r  will 

n o t  b e  q u e s t i o n e d .  . . . [t]he d u t y  to p r e s e r v e  the public health finds a m p l e  

s u p p o r t  in t h e  police p o w e r ,  w h i c h  is i n h e r e n t  in the State a n d  w h i c h  the 

State c a n n o t  surrender").

2 9 7 .  J a c o b s o n  v. M a s s a c h u s e t t s ,  1 9 7  U .S. 11, 2 9  (1905).

2 9 8 .  Se e G e w i r t h ,  H u m a n  Rights a n d  the Prevention o f  Cancer, in Human Rights, s u p r a  n o t e  2 7 9 ,  at 181-82. “E a c h  p e r s o n  has a basic h u m a n  right n o t  

to h a v e  c a n c e r  inflicted o n  h i m  b y  t h e  action o f  o t h e r  persons. . , . [cjach 

p e r s o n  [also] h a s  a right to h a v e  i n f o r m e d  control o v e r  the condit i o n s  

relevant to t h e  possible infliction o f  c a n c e r  o n  himself." T h e s e  rights are 

basic h u m a n  rights b e c a u s e  o f  their c o n n e c t i o n  with f r e e d o m  a n d  well-being, 

the t w o  n e c e s s a r y  c o n d itions o f  action a n d  o f  succcs'ful action. Id. S ee also 

Bailey v. D r e x e l  Fur n i t u r e  Co., 2 9 5  U.S. 2 0  ( 1 9 2 2 )  (the state h a s  the p o w e r  to 

regulate t h e  e m p l o y m e n t  o f  child labor, p r e s u m a b l y  in o r d e r  to protect the 

interests o f  th e  child).

2 9 9 .  Passive s m o k e  inhalation is associated w i t h  s u b s e q u e n t  health

p r o b l e m s ,  s u c h  as a n  increased i n cidence o f  l u n g  cancer. B y r d ,  S h a p i r o  &  

S c h e i d e r m a y e r ,  Passive S m o k i n g :  A  R e v i e w  o f  M e d i c a l  a n d  Ijegal Consequences, 7 9  Am J. Pun. Heai.tii 2 0 9  ( 1 9 8  9); See also W a ll, J o h n s o n ,  J a c o b  Sc B e n o w i i / ,  

C o t i n w e  in the S e rum, Saliva, a n d  I'rine o f  Nonsmo k e r s .  Passive Smokers, a n d  A i t n e  

Smokers, 7 8  Am. J. Pun. Health 6 9 9  ( 1 9 8 8 )  C o t i n i n e  is th e  m a j o r  

d e g r a d a t i o n  p r o d u c t  o f  nicotine m e t a b o l i s m .  In the s e r u m  a n d  saliva of n o n -  

s m o k e r s  w h o  lived with s m o k e r s ,  th e  c otinine levels w e r e  th e  s a m e  in b o t h  

the s m o k e r s  a n d  the n o n s m o k e r s .  M o r e o v e r ,  the cotinine levels w e r e  actually 

liieher in th e  urine s a m p l e s  o f  th e  n o n s m o k e r s .  Id. B a s e d  u p o n  s u c h

p o w e r  s h o u l d  n o w  b e  e x t e n d e d  t o  i n c l u d e  i n a n d a i o t y  t e s t i n g  o f  

c e r t a i n  h i g h  r i s k  g r o u p s . 3 0 0
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r e d u c e  t h e  risks lo n o n s m o k e r s .  T h e  fcdeial g o v e r n m e n t  h a s  recently p a s s e d  

a p e r m a n e n t  prohibition against s m o k i n g  o n  all airline flights, intrastatc a n d  

interstate, w h i c h  arc six h o u r s  o r  less in duration; or w h i c h  are b e t w e e n  a n y  

point in Alaska, a n d  a n y  point in H a w a i i ;  o r  a r c  within t h e  stale o f  A l a s k a  oi 

within t h e  state o f  H a w a i i ,  1 0 3  Stat. 1 0 9 8  (Feb. 1990). Several states h a w  

also p a s s e d  legislation restricting s m o k i n g  in public places. See Cal. Health 
Sc Safety Code § 2 5 9 4 ,  ( W e s t  1 9 8 4  8c S u p p . ) ;  Fla. Stat. Ann. § 3 8 0 . 2 0 1  

( W e s t  1986); Minn. Stat. Ann. § 5 4 4 . 4 1 4  ( W e s t  1989); N . Y .  Public Healiii Law § 1 3 3 9 - 0  ( M c K i n n e y ’S u p p .  1990).

3 0 0 .  A  related issue w h i c h  is b e y o n d  the s c o p e  o f  this p a p e r  is w h e t h e r  

the results o f  the H I V  tests s h o u l d  b e  r e p o r t e d  to the public health 

authorities. S e v e r a l  health authorities h a v e  recently c o m e  o u t  in favor ol 

m a k i n g  A I D S  a  re p o r t a b l e  disease. T h e  strongest a r g u m e n t  against s u c h  a 

policy is that it will drive the disease u n d e r g r o u n d .  H o w e v e r ,  a  recent study 

f o u n d  that r e p o r t i n g  ( h e  results o f  I IIV tests to public health officials d i d  not 

r e d u c e  th e  n u m b e r  o f  requ e s t s  for v o l u n t a r y  testing. I n  a n o t h e r  study, only 

o n e  p e r c e n t  g a v e  fear o f  disclosure as a r e a s o n  to avoid testing. A r cher, supra 

n o t e  190, at 8 7 6 .  Universal p a r t n e r  notification is receiving a lot o f  s u p p o r t  

recently. O n e  r e s e a r c h  g r o u p  recently f o u n d  that s u c h  a p r o g r a m  is 

"affordable, operationally m a n a g e a b l e ,  a n d  c a n  effectively r e a c h  h i g h  risk 

p e r s o n s . "  In addition, confidentiality p r o tections are attainable. T h e  g r o u p  

c o n c l u d e d  that p a r t n e r  notification s h o u l d  b e  a s t a n d a r d  public health 

practice in th e  efTort to control the s p r e a d  o f  the H I V  virus. Poiterat, 

S p e n c e r ,  W o o d h o u s e  Sc M u t h ,  P artner Notification in the Control o f  H u m a n  

Immunodeficiency Pirus, 7 9  Am.J. Pub. Health 8 7 4  (1989). See also, T h e  A I D S  

P l a g u e  Spreails, s u p r a  n o t e  186, at 24.

A s  the l a w  presently stand*, at least t w e l v e  states already require that 

health w o r k e r s  a n d  d o c t o  s re p o r t  A I D S  patients to health officials. A l t m a n ,  

N e w  Y o r k  H e a l t h  C h i e f  Proposes List o f  People C a r r y i n g  the A I D S  I'irvs, N.Y. T i m e s ,  

J u n e  6, 198 9 ,  at B5, col. 1. S o m e  states also require tracing the infected 

p e r s o n ’s sexual contacts o r  t h o s e  w i t h  w h o m  they h a v e  s h a r e d  n e e d b s .  

Recently, th e  N e w  Y o r k  City H e a l t h  C o m m i s s i o n e r ,  Dr. S t e p h e n  C. J o s e p h ,  

h a s  c o m e  o u t  in favor o f  confidential r e p o r t i n g  o f  all A I D S  patients to health 

authorities. T h e  p r o p o s a l  is as follows: D o c t o r s ,  hospital.*., a n d  clinics w o u l d  

report t h o s e  infected w i t h  the virus to t h e  H e a l t h  D e p a r t m e n t  w h i c h  w o u l d  

u s e  this list to r e a c h  all infected p e o p l e ,  notify their partners a n d  insure 

t h o r o u g h  tracing. T h o s e  w h o  ar e  infected w i t h  the virus w o u l d  b e  a s k e d  to 

p r o v i d e  th e  n a m e s  o f  their s exual contacts a n d  those w i t h  w h o m  they h a w  

s h a r e d  needles, so that tracing c o u l d  b e  carried o ut similarly to the tracing 

a n d  contact p r o c e d u r e  o f  o t h e r  S T D s .  H o w e v e r ,  the list o f  H I V  infected 

p e r s o n s  w o u l d  b e  kept sepa r a t e  f r o m  o t h e r  S T D  lists. Dr. J o s e p h  said ih.il 

there is n o t  a h i g h  risk o f  confidentiality e x p o s u r e  b a s e d  u p o n  the fact that 

”[p]ublic health h a s  d o n e  that [ p r e v e n t e d  confidential r e c o r d s  f r o m  being 

e x p o s e d ]  very well historically, a n d  t h e r e  ha s  n e v e r  b e e n  a leak f r o m  the N e w  

Y o r k  City H e a l t h  D e p a r t m e n t  o n  the n a m e  o f  a n y  A I D S  case." III. Dr. J o s e p h  

e m p h a s i z e s  that this p r o p o s a l  is for th e  benefit o f  the infected b e c a u s e  recent 

d e v e l o p m e n t s  h a v e  s h o w n  that it is a d v a n t a g e o u s  for t h o s e  at risk o f  infection 

to b e  i n f o r m e d  3s early as possible so that t h e y  c a n  obt a i n  t r e a t m e n t  if they
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T h e  c o n s t i t u t i o n a l  c h a l l e n g e s  w h i c h  m o s t  c o m m o n l y  

a p p e a r  i n  t h e  c o n t e x t  o f  A I D S  t e s t i n g  l e g i s l a t i o n  a r e  ( I )  t h e  

r i g h t  t o  e q u a l  p r o t e c t i o n  u n d e r  t h e  fifth o r  f o u r t e e n t h  a m e n d ­

m e n t ,  (12) t h e  r i g h t  t o  p r i v a c y  u n d e r  t h e  f o u r t h  a m e n d m e n t ,  a n d  

( 3 )  t h e  p r o h i b i t i o n  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  u n d e r  t h e  

e i g h t h  a m e n d m e n t .  T h i s  s e c t i o n  o f  t h e  a r t i c l e  w i l l  b e g i n  w i t h  

a n  o v e r v i e w  o f  r e l e v a n t ,  c u r r e n t  A I D S  l e g i s l a t i o n .  It will t h e n  

a p p l y  t h e  c o n s t i t u t i o n a l  a n a l y s i s  t o  t h e  v a r i o u s  A I D S  i s s u e s .

1. C u r r e n t  L e g i s l a t i o n

T h e  f e d e r a l  g o v e r n m e n t  a n d  a  f e w  s t a l e  g o v e r n m e n t s  h a v e  

a l r e a d y  a d o p t e d  m a n d a t o r y  A I D S  t e s t i n g  l e g i s l a t i o n .  A t  p r e s ­

e n t ,  t h i s  l e g i s l a t i o n  p r i m a r i l y  c o n c e r n s  t e s t i n g  p r i s o n e r s  a n d  

t h o s e  c o n v i c t e d  o f  s e x  c r i m e s .  B o t h  t h e  s t a t e  g o v e r n m e n t s  a n d  

t h e  f e d e r a l  g o v e r n m e n t  s h o u l d  e x t e n d  t h i s  l e g i s l a t i o n  t o  

i n c l u d e  a r r e s t e d  p r o s t i t u t e s  a n d  d r u g  u s e r s  a n d  t o  t h o s e  w h o  

a t t e n d  S T D  a n d  d r u g  a b u s e  clinics.

L e g i s l a t i o n  t h a t  r e q u i r e s  t e s t i n g  t h o s e  a r r e s t e d  o r  c o n ­

v i c t e d  o f  p r o s t i t u t i o n  f o r  S T D s  h a s  b e e n  i n t r o d u c e d  o n  b o t h  

t h e  s t a t e  a n d  f e d e r a l  l e v e l . 301 T h e  A m e r i c a n  M e d i c a l  A s s o c i a ­

B. Legal Considerations o f  Mandatory Testing

t e d  it. T h e r e f o r e ,  w e  s h o u l d  a d o p t  a policy t o w a r d s  A I D S  w h i c h  is similar 

to that o f  tuberculosis, syphilis, a n d  o t h e r  c o m m u n i c a b l e  diseases. Id.

F o r  a n  e x a m p l e  o f  a statute w h i c h  authorizes r e p o r t i n g  all H I V - i n f e c t e d  

p e r s o n s  to health authorities, s e c  Colo. Rev. Stat. § 25 - 4 - 1 4 0 4  ( 1 9 8 8  

Supp.), w h i c h  decl a r e s  A I D S  a  c o m m u n i c a b l e  disease. D o c t o r s ,  laboratories, 

hospitals, clinics, a n d  o t h e r  institutions a r e  r e q u i r e d  to report th e  cases o f  

A I D S  to the local he a l t h  authorities. In addition, if necessary, the public 

health officials h a v e  t h e  authority to "[i]solate o r  q u a r a n t i n e  p e r s o n s  with 

A c q u i r e d  I m m u n o d e f i c i e n c y  S y n d r o m e  o r  a  viral infection associated 

therewith, b u t  o n l y  if it is s h o w n  to b e  nec e s s a r y  to protect the public health." 
Id. § 2 5 - 4 - 1 4 0 6 .

3 0 1 .  H . R .  2 2 7 3 ,  1 0 0 t h  C o n g . ,  1st Sess. (1987). O n  the federal level,

C o n g r e s s m a n  D a n n e m c y e r  i n t r o d u c e d  a  bill w h i c h  w o u l d  r e quire m a n d a t o r y

testing o f  all arrested prostitutes.

O n  the state level. Florida h a s  e n a c t e d  a  statute in w h i c h  arrested

prostitutes arc tested for all S T D s ,  i n cluding (he H I V  virus. Fla. Stat. Ann.
§ 7 9 6 . 0 8  ( W e s t  S u p p .  1 9 8 9 )  (Subsec. (3): A n y  p e r s o n  c o n v i c t e d  o f  

prostitution o r  p r o c u r i n g  a n o t h e r  to c o m m i t  prostitution with h i m s e l f  . . . 

shall b e  r e q u i r e d  to u n d e r g o  s c r e e n i n g  for a sexually transmissible disease 

u n d e r  direction o f  the D e p a r t m e n t  o f  H e a l t h  a n d  Rehabilitation Services a n d ,  

if infected, shall s u b m i t  to t r e a t m e n t  a n d  c o u n s e l i n g  as a  c o n d i t i o n  o f  release 

f r o m  p r o b a t i o n ,  c o m m u n i t y  control, o r  incarceration. . . . A c c o r d i n g  to 

subsec. (l)(b), in d e t e r m i n i n g  w h i c h  diseases are to d e s i g n a t e d  as sexually 

t ransmitted diseases, h u m a n  i m m u n o d e f i c i e n c y  virus shall b e  c o n s i d e r e d  

a l o n g  w i t h  m a n y  o t h e r  r e c o g n i z e d  S T D s . )

A l t h o u g h  A I D S  is a n  S T D  in th e  s e n s e  that it c a n  b e  s p r e a d  via s exual

t i o n  h a s  r e c o m m e n d e d  m a n d a t o r y  H I V  t e s t i n g  o f  all p r i s o n  

i n m a t e s . 3 0 2  C u r r e n t l y ,  at l e a s t  f o u r t e e n  s l a t e s  s c r e e n  all p r i s o n ­

e r s . 3 0 3  O t h e r  s t a t e s ,  s u c h  a s  C a l i f o r n i a ,  r e q u i r e  t e s t i n g  i n m a t e s  

if t h e  p r i s o n  m e d i c a l  a u t h o r i t i e s  b e l i e v e  t h e  i n m a t e  m a y  b e  s u f ­

f e r i n g  f r o m  A I D S  o r  A R C . 3 0 '1 O n  t h e  f e d e r a l  l e v e l ,  all i n m a t e s  

a r e  s c r e e n e d . 3 0 5  T h e  f e d e r a l  g o v e r n m e n t  h a s  c o n d i t i o n e d  s t a l e  

g r a n t s  o n  s t a l e  a c t i o n  w h i c h  r e q u i r e s  m a n d a t o r y  t e s t i n g  f o r  all 

c o n v i c t e d  I V  d r u g  u s e r s  a n d  s e x  o l f c n d e r s . 3 0 0

2. E q u a l  P r o t e c t i o n

E q u a l  p r o t e c t i o n  is r o o t e d  i n  t h e  f o u r t e e n t h  a m e n d m e n t  

w h e r e  t h e  s t a t e  g o v e r n m e n t  is i n v o l v e d  a n d  i n  t h e  fifth a m e n d ­

m e n t  w h e r e  f e d e r a l  g o v e r n m e n t  is i n v o l v e d . 3 0 7  It is p r e m i s e d  

o n  t h e  m a x i m  t h a t  all p e r s o n s  s i m i l a r l y  s i t u a t e d  s h o u l d  b e
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intercourse, it generally is n o t  a  sexually trans m i t t e d  disease, unless the 

statute s o  provides, within t h e  m e a n i n g  o f  public health laws.

3 0 2 .  J A M A  B o a r d  o f  Tru s t e e s ,  Prevention a n d  Control o f  A c q u i r e d  

Immunodeficiency S y n d r o m e ,  2 5 8  J. A .  M .  A .  2 0 8  (1987).

3 0 3 .  A n d r u s ,  F l e m i n g ,  K n o x ,  McAllister, Skeels, C o n r a d ,  H o r a n  &  

Foster, H I P  Testing in Prisoners: Is M a n d a t o r y  Testing M a n d a t o r y ! ,  7 9  A m . J .  Pijd. Health 8 4 0  ( 1 9 8 9 )  [hereinafter A n d r u s  Sc F l e m i n g ] ,  See, e.g., Ala. Code 
§ 11 A - 17 ( 1 9 7 5  &  Supp.); Ga. Code Ann. § 42-5-52.1 ( H a r r i s o n  S u p p .  1989); Idaho Code § 3 9 - 6 0 4  (1989); R.I. Gen. Laws § 4 2 - 5 6 - 3 7  (1988); Tex. Gov't Code Ann. § 5 0 0 . 0 5 4  ( V e r n o n  S u p p .  1990).

3 0 4 .  Cal. Penal Code § 7 5 0 1  ( D e c r i n g  S u p p .  1989).

I n  o r d e r  to a d d r e s s  the public health crisis d e s c r i b e d  in S e c t i o n  7 5 0 0 ,  it 

is the intent o f  the Legislature to: (d) A u t h o r i z e  pr i s o n  m e d i c a l  stair

authorities to require tests o f  a jail o r  prison i n m a t e  u n d e r  certain 

circumstances, if t h e y  r e a s o n a b l y  believe, b a s e d  u p o n  the e x i stence o f  

s u p p o r t i n g  evidence, that the i n m a t e  m a y  b e  suffering f r o m  A I D S  o r  A I D S -  

related diseases a n d  is a d a n g e r  to o t h e r  i n m a t e s  o r  staff.

3 0 5 .  A n d r u s  Sc F l e m i n g ,  sup r a n o t e  309, at 840.

3 0 6 .  4 2  U . S . C .  § 3 0 0 c e - 6  ( W e s t  S u p p .  1988).

(a) T o  b e  eligible to receive f u n d s  u n d e r  this section, t h e  chief l a w  

e n f o r c e m e n t  officer o f  e a c h  State shall establish a Slate p r o g r a m  to p r o v i d e  

for the confidential testing o f  a n y  individual con v i c t e d  u n d e r  Slate law, o f  a n y  

i n t r a v e n o u s  d r u g  o r  s e x  offense o n  o r  after N o v e m b e r  4, 1988.

3 0 7 .  E q u a l  protection is explicitly g r a n t e d  b y  t h e  f o u r t e e n t h  

a m e n d m e n t :  U.S. Const, a m e n d .  X I V ,  § 1: . . . .  " N o  stale s h a l l .. . d e n y  to 

a n y  p e r s o n  within its jurisdiction the e q u a l  protection o f  th e  laws." A l t h o u g h  

there is n o  explicit e q u a l  protection clause in the fifth a m e n d m e n t ,  (he 

S u p r e m e  C o u r t  h a s  r e a d  it into th e  fifth a m e n d m e n t .  B o l l i n g  v. S h a r p e ,  3 4 7  

U.S. 4 9 7  (1 9 5 4 )  (the fifth a m e n d m e n t  d u e  p r o c e s s  cl a u s e  a n d  the f o u r t e e n t h  

a m e n d m e n t  e q u a l  protection clause ar e  no t  m u t u a l l y  exclusive —  e q u a l  

protection is tied u p  w ith the A m e r i c a n  n o t i o n  o f  fairness f o u n d  in the fifth 

a m e n d m e n t  d u e  process; therefore, the fifth a m e n d m e n t  also g u a r a n t e e s  

e q u a l  protection).



i r e a i e d  a l i k e . 3 0 8  E q u a l  p r o t e c t i o n  a n a l y s i s  is a p p l i e d  a n y  t i m e  

t h e  l a w  c r e a t e s  a  c l a s s i f i c a t i o n  u r . d e r  a n y  g o v e r n m e n t a l  a u t h o r ­

ity. T h e r e  a r e  t h r e e  l e v e l s  o f  a n a l y s i s  u n d e r  t h e  E q u a l  P r o t e c ­

t i o n  C l a u s e :  (1) h e i g h t e n e d  s c r u t i n y ,  (2) i n t e r m e d i a t e  s c r u t i n y ,  

a n d  ( 3 )  t r a d i t i o n a l  a n a l y s i s .  A t  e a c h  l e v e l  t h e r e  is a  d i f f e r e n t  

s t a n d a r d  t h a t  t h e  r e g u l a t i o n  m u s t  m e e t  i n  o r d e r  t o  b e  c o n s t i t u ­

t i o n a l .  T h o s e  w h o  c h a l l e n g e  m a n d a t o r y  A I D S  t e s t i n g  l a w s  

m u s t  first d e t e r m i n e  t h e  c a t e g o r y  i n t o  w h i c h  t h e y  fit a n d  t h e n  

a p p l y  t h e  r e l e v a n  s t a n d a r d .

T h e  first l e v e l  o f  a n a l y s i s ,  h e i g h t e n e d  s c r u t i n y ,  i n v o l v e s  a  

f u n d a m e n t a l  r i g h t  o r  a  s u s p e c t  c l a s s . 3 0 9  I f  t h e  l a w  d i s t i n g u i s h e s  

i n d i v i d u a l s  o n  t h e  b a s i s  o f  a  s u s p e c t  class, t h e  s t a t e  m u s t  s h o w  a  

s u b s t a n t i a l  p u r p o s e  o r  i n t e r e s t  t h a t  is c o n s t i t u t i o n a l l y  p e r m i s s i ­

b l e ,  a n d  t h a t  its c l a s s i f i c a t i o n  is n e c e s s a r y  t o  a c c o m p l i s h  t h a t  

p u r p o s e  o r  s a f e g u a r d  t h a t  i n t e r e s t . 3 1 0  S u s p e c t  c l a s s e s  h a v e  

b e e n  l i m i t e d  t o  c l a s s i f i c a t i o n s  b  < s e d  u p o n  r a c e 311 a n d  

a l i e n a g e . 3 1 2

T h e  s e c o n d  l e v e l  o f  e q u a l  p r o t e c t i o n  a n a l y s i s ,  i n t e r m e d i a t e  

s c r u t i n y ,  i n c l u d e s  c l a s s i f i c a t i o n s  c o n c e r n i n g  i l legal a l i e n s , 3 1 3  

g e n d e r , 3 1 4  a n d  i l l e g i t i m a t e  c h i l d r e n . 3 1 5  I f  t h e  l a w  t e a t s  a n y  

p e r s o n  w i t h i n  t h e s e  t h r e e  c l a s s e s  d i f f e r e n t l y  f r o m  o f ’.iers, t h e n  

t h e  s t a t e  m u s t  s h o w  t h a t  t h e  r e g u l a t i o n  is s u b s t a n d ,  illy r e l a t e d  

t o  a n  i m p o r t a n t  s t a t e  i n t e r e s t  a n d  t h a t  this r e g u l a t i c n  s u b s t a n ­

tially a d v a n c e s  t h a t  i n t e r e s t .  T h i s  is a  l o w e r  s t a n d ?  r d  t h a n  t h e  

o n e  s e t  f o r t h  i n  t h t  first c a t e g o r y  a n d ,  t h e r e f o r e ,  it is a n  e a s i e r  

s h o w i n g  f o r  t h e  g o v e r n m e n t  t o  m a k e .

3 0 8 .  City o f  C l e b u r n e  v. C l e b u r n e  Liv i n g  C e n t e r ,  4 7 3  U.S. 4 3 2 ,  4 3 9  

(1985).

3 0 9 .  T h e  f u n d a m e n t ? . !  right analysis is a d d r e s s e d  s u p r a  n o t e s  3 3 2 - 3 5 1  

a n d  a c c o m p a n y i n g  text.

3 1 0 .  R e g e n t s  o f  t h e  U n i v .  o f  Cal. v. B a k k e ,  4 3 8  U.S. 2 6 5  (1978).

3 1 1 .  B r o w n  v. B o a r d  o f  Ed u c . ,  3 4 9  U.S. 2 9 4  ( 1 9 5 5 )  (overruling 

s e p a r a t e  b u t  e q u a l  doctrine); Y i c k  W o  v. H o p k i n s ,  1 1 8  U . S .  ( 1 8 0 6 )  

( o v e r r u l e d  regulation w h i c h  w a s  neutral o n  its face ^>'t dis- iatory as 

applied).

3 1 2 .  A m b a c h  v. N o r w i c h ,  4 4 1  U.S. 6 8  ( 1 9 7 9 )  (a; ..pect class

a n d  t h e r e f o r e  gets h e i g h t e n e d  scrutiny).

3 1 3 .  Plylcr v. D o e ,  4 5 7  U.S. 2 0 2  ( 1 9 8 2 )  (illegal aliens a r e  n o t  a s u s p e c t  

class b e c a u s e  t h e y  ar e  n o t  in t h e  c o u n t r y  legally).

3 1 4 .  C r a i g  v. B o r e n ,  4 2 9  U.S. 1 9 0  (1976).

3 1 5 .  Lalli v. Lalli, 4 3 9  U.S. 2 5 9  ( 1 9 7 8 )  (the p r o b a t e  statute w h i c h

c o n t a i n e d  th e  r e q u i r e m e n t s  for illegitimate children to take f r o m  their fathers

o n  intestacy w a s  s u p p o r t e d  b y  a n  i m p o r t a n t  g o v e r n m e n t  interest (orderly

disposition o f  p r o p e r t y  u p o n  death) a n d  the statute substantially a d v a n c e d

the i m p o r t a n t  g o v c i n m c - n i  interest).
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T h e  t h i r d  l e v e l ,  t r a d i t i o n a l  a n a l y s i s ,  i n c l u d e s  e c o n o m i c  

r e g u l a t i o n s , 3 1 0  w e a l t h , 3 1 7  a n d  a g e . 3 1 8  If t h e  l a w  d i s t i n g u i s h e s  

u p o n  c h a r a c t e r i s t i c s  i n  a n y  o f  t h e s e  c l a s s e s ,  t h e  c o u r t  will o n l y  

a p p l y  m i n i m u m  s c r u t i n y :  t h e  " c l a s s i f i c a t i o n  c h a l l e n g e d  m u s t  

b e  r a t i o n a l l y  r e l a t e d  t o  a  l e g i t i m a t e  s t a t e  i n t e r e s t .”3 1 9  T h e  c o u r t  

g e n e r a l l y  d e f e r s  t o  t h e  e x p e r i e n c e  o f  t h e  l e g i s l a t u r e  i n  s u c h  

c a s e s . 3 2 0

I n  o r d e r  f o r  h i g h  r i s k  g r o u p s  t o  q u a l i f y  f o r  h e i g h t e n e d  

s c r u t i n y ,  t h e y  m u s t  s h o w  e i t h e r  (1) t h e y  a r e  b e i n g  t r e a t e d  d i f­

f e r e n t l y  t h a n  o t h e r s  t o  w h o m  t h e y  a r c  s i m i l a r l y  s i t u a t e d ,  o r  (2) 

t h e y  a r e  o r  s h o u l d  b e  l a b e l e d  a  s u s p e c t  class. A l t h o u g h  a  

m a n d a t o r y  t e s t i n g  s c h e m e  m a y  t r e a t  h i g h  r i s k  i n d i v i d u a l s  d i f f e r­

e n t l y  t h a n  t h e  g e n e r a l  p o p u l a t i o n ,  h i g h  risk g . o u p s  a r e  n o t  s i m ­

ilarly s i t u a t e d  t o  t h e  g e n e r a l  p u b l i c  —  t h e y  p a r t i c i p a t e  in 

a c t i v i t y  w h i c h  p u t s  t h e m  a t  r i s k  o f  b e c o m i n g  i n f e c t e d  w i t h  a  

fatal d i s e a s e .  B a s e d  u p o n  t h i s  activity, t h e  s t a t e  s h o u l d  t r e a t  

t h e m  d i f f e r e n t l y .  M o r e o v e r ,  t h e  S u p r e m e  C o u r t  h a s  b e e n  

u n w i l l i n g  t o  e x t e n d  t h e  p r o t e c t i o n  p r o v i d e d  t o  s u s p e c t  c l a s s e s  

t o  g r o u p s  o t h e r  t h a n  r a c e  a n d  a l i e n a g e .  I n  r e c e n t  y e a r s ,  t h e  

C o u r t  h a s  e v e n  c u t  b a c k  o n  t h o s e  g r o u p s  w h i c h  q u a l i f y  f o r  

h e i g h t e n e d  s c r u t i n y  u n d e r  t h e  s u s p e c t  c l a s s  a n a l y s i s . 321 T h e r e ­

f o r e ,  it is u n l i k e l y  t h a t  A I D S  v i c t i m s  will b e  a b l e  t o  q u a l i f y  a s  a  

s u s p e c t  cl a s s .  I n d e e d ,  t h e  f e w  c o u r t s  t h a t  h a v e  d e a l t  w i t h  this

3 1 6 .  R a i l w a y  E x p r e s s  A g e n c y  v. N e w  Y o rk, 3 3 6  U.S. 1 0 6  ( 1 9 4 9 )  (the 

C o u r t  u p h e l d  a stale statute w h i c h  p r o h i b i t e d  trucks f r o m  hiring o u t  to 

advertise busine s s e s  o t h e r  t h a n  their o w n  in o r d e r  to p r e v e n t  trallic 

p r o b l e m s ) .

3 1 7 .  S a n  A n t o n i o  I n d c p .  S c h o o l  Disl. v. R o d r i g u e ? ,  4 1 1 U.S. 1 ( 1 9 7 3 )  

(the C o u r t  h e l d  that w e a l t h  is n o t  a s u s p e c t  class b e c a u s e  it h a s  n o n e  o f  the 

indicia o f  suspiciousness).

3 1 8 .  M a s s a c h u s e t t s  B d .  o f  R e t i r e m e n t  v. M u r g i a ,  4 2 7  U.S. 3 0 7  (1 9 7 6 )  

(per ruriant) (the C o u r t  u p h e l d  a m a n d a t o r y  retirement l a w  b e c a u s e  a g e  is 

no t  a s u spect class).

3 1 9 .  City o f  N e w  O r l e a n s  v. D u k e s ,  4 2 7  U.S. 2 9 7  ( 1 9 7 6 )  (per c u r i a m )  

(the C o u r t  u p h e l d  a state l a w  w h i c h  a l l o w e d  certain v e n d e r s  in the F r e n c h  

Q u a r t e r  to r e m a i n  in busi n e s s  while prohibiting o t h e r  v e n d e r s  in the F r e n c h  

Q u a r t e r  a n d  t h r o u g h o u t  the rest o f  th e  city in o r d e r  to p r o m o t e  tourism).

3 2 0 .  Id. T h e  C o u r t  said that t h e r e  is a p r e s u m p t i o n  o f  rationality a n d  

a l m o s t  n o  scrutiny o f  the ends. "Stales a r e  a c c o r d e d  w i d e  latitude in the 

regulation o f  their local e c o n o m i e s  u n d e r  their police p o w e r s ,  a n d  rational 

distinctions m a y  b e  m a d e  with substantially I *s t h a n  m a t h e m a t i c a l  

exactitude." Id. at 303.

3 2 1 .  C r a i g  v, B o r e n ,  4 2 9  U.S. 1 9 0  ( 1 9 7 6 )  (the C o u r t  o v e r r u l e d  prior 

cases w h i c h  h e l d  that g e n d e r  w a s  a s u s pect classification a n d  m o v e d  it d o w n  

to a q u asi-suspect class ( w h e r e  it gets o n l y  inte r m e d i a t e  scrutiny)); Set" also 

City <jf C l e b u r n e  v. C l e b u r n e  Living C e n t e r ,  4 7 3  U.S. 4 3 2  ( 1 9 8 5 )  (the C o u r t  

re f u s e d  to in clude the m e n t a l l y  h a n d i c a p p e d  as a suspect class; this decision 

indicates that the C o u r t  is unwillintr to c reate n e w  suspect classes)



i s s u e  i n  t h e  p r i s o n  c o n t e x t  h a v e  h e l d  ( h u t  A I D S  v i c t i m s  a v e  n o t  

a  s u s p e c t  c l a s s . 322

1 ' h e  S u p r e m e  C o u r t  is n o t  l i k e l y  t o  e x t e n d  t h e  “s u s p e c t  

c l a s s” t o  i n c l u d e  t h o s e  w h o  will h e  t e s t e d  u n d e r  t h e  p l a n  p r o ­

p o s e d  i n  t h i s  article, n a m e l y ,  a t t e s t e d  p r o s t i t u t e s  I V  d r u g  u s e r s ,  

p r i s o n e r s  a n d  t h o s e  w h o  a t t e n d  s e x u a l l y  t r a n s m i t t e d  d i s e a s e  

c l i n i c s . 3 2 3  T h e s e  g r o u p s  d o  n o t  p o s s e s s  t h e  t y p i c a l  c h a r a c t e r i s ­

tics o f  a  s u s p e c t  c l a s s  b e c a u s e  t h e  g r o u p  m u s t  b e  h i s t o r i c a l l y  

s a d d l e d  w i t h  disabilities, t h e  l a w  m u s t  b e  t h e  s o u r c e  o f  t h e i r  

d i s a b i l i t y ,  t h e  c o n d i t i o n  m u s t  b e  i m m u t a b l e  a n d  n o t  o f  t h e i r  

m a k i n g ,  a n d  t h e y  m u s t  b e  p o l i t i c a l l y  p o w e r l e s s . 3 2 '1 T h e r e f o r e ,  

h i g h  r i s k  g r o u p s  a r e  u n l i k e l y  t o  q u a l i f y  f o r  e x t r a o r d i n a r y  p r o ­

t e c t i o n  f r o m  t h e  m a j o r i t a r i a n  p r o c e s s .

I n  t h e  p r i s o n  c o n t e x t ,  i n m a t e s  h a v e  n o t  b r o u g h t  s u c c e s s f u l  

e q u a l  p r o t e c t i o n  c h a l l e n g e s  a g a i n s t  p r i s o n  p o l i c i e s  t h a t  s e g r e ­

g a t e  H l V - i n f c c t c d  p r i s o n e r s  f r o m  t h e  g e n e r a l  p r i s o n  p o p u l a ­

t i o n .  B e c a u s e ,  c o u r t s  h a v e  r e f u s e d  t o  l a b e l  i n f e c t e d  p r i s o n e r s  a  

s u s p e c t  c l a s s , 3 2 5  t h e i r  c l a i m s  h a v e  n o t  r e c e i v e d  h e i g h t e n e d  

s c r u t i n y .  R a t h e r ,  t h e  c o u r t s  h a v e  a p p l i e d  t h e  l o w e s t  l e v e l  o f  

s c r u t i n y :  t h e  s t a t e  h a s  o n l y  h a d  t o  s h o w  t h a t  it h a d  a  l e g i t i m a t e

3 2 2 .  P o w e l l  v. D e p a r t m e n t  o f  Cor r e c t i o n s ,  6 4 7  F. S u p p .  9 6 8  ( N .D. 

Okl a .  1 9 8 6 )  ( A I D S  victim in p r i s o n  di d  n o t  qualify for h e i g h t e n e d  scrutiny 

b e c a u s e  t h e y  a r e  n u t  a  suspect class); C o d c r o  v. C o u g h l i n ,  6 0 7  F. S u p p .  9  

(S . D . N . Y .  1 9 8 4 )  ( A I D S  victims a r e  n o t  a  s u s p e c t  class; m o r e o v e r ,  A I D S  

victims ar e  n o t  similarly situated to o t h e r  p r i s o n e r s  a n d ,  therefore, t he e q u a l  

protec t i o n  clause d o e s  n o t  apply); M a r s h  v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  

( M . D .  Ala. 1 9 9 0 )  ( A I D S  victims a r e  n o t  a s u s p e c t  class).

323. In B o w e r s  v. H a r d w i c k ,  4 7 8  U.S. 1 8 0  (1986), the C o u r t  r e f u s e d  to 

r e c o g n i z e  m a l e  h o m o s e x u a l  s o d o m y  as a p r o t e c t e d  interest ( f u n d a m e n t a l  

tight) u n d e r  t h e  right to privacy. T h e  C o u r t  d i d  n o t  a d d r e s s  t h e  issue <;f 

w h e t h e r  m a l e  h o m o s e x u a l s  w e r e  a  s u s p e c t  class, w h i c h  w o u l d  s e e m  to s u g g e s t  

that the C o u r t  w o u l d  b e  unwilling to e x t e n d  s u c h  protection to this class. 

This refusal is relevant to th e  testing issue b e c a u s e  h o m o s e x u a l  m a l e s  are the 

m o s t  likely o f  a n y  h i g h  risk g r o u p  t o  b e  labeled a  s u s pect class.

3 2 4 .  S a n  A n t o n i o  In d e p .  S c h o o l  Dist. v. R o d r i g u e z ,  4  11 U.S. 1 (1973).

3 2 5 .  H a r r i s  v. T h i g p e n .  7 2 7  F. S u p p .  1 5 6 1  ( M . D .  Ala. 1 9 9 0 )  ( A I D S  

victims a r e  n o t  a  s u s p e c t  class); P o w e l l  v. D e p a r t m e n t  o f  C o r r e c t i o n s ,  6 4 7  F. 

S u p p .  9 6 8 ,  9 7 1  ( N . D ,  Okla. 1 9 8 6 )  (the e q u a l  protec t i o n  r e q u i r e m e n t s  will 

h a v e  b e e n  m e t  if all the m e m b e r s  o f  the class ( H I V - i n f e c t e d  prisoners) h a v e  

b e e n  treated e q ually a n d  the classification is n o t  arbitrary; since the 

regulation w a s  b a s e d  o n  the i n m a t e ' s  H I V  status a n d  (he i n m a t e  w a s  n o t  

H e a l e d  a n y  dillercntly t h a n  o t h e r  infected inmate's, the s e g r e g a t i o n  policy 

d i d  n o t  violate t h e  e q u a l  p r o t e c t i o n  clause); C o d e r o  v. C o u g h l i n ,  6 0 7  F. 

S u p p .  9, 1 0  (S. D . N . Y .  1 9 8 4 )  (the s e g r e g a t i o n  policy d i d  n o t  violate the 

prisoners' constitutional right to e q u a l  pr o t e c t i o n  for t w o  reasons: (1) 

A l t h o u g h  the e q u a l  protection cl a u s e  requires that similarly situated p e r s o n s  

b e  treated equally, this r e q u i r e m e n t  d i d  n o t  a p p l y  to the plaintiffs b e c a u s e  

A I D S  victims ■•.re n o t  similarly situated to o t h e r  prisoners, a n d  (2) E v e n  if the 

e q u a l  protection cl a u s e  did apply, A I D S  victims a r c  n o t  a  s u s p e c t  class).

• • 4 ♦ 

i n t e r e s t  a n d  t h a t  t h e  s e g r e g a t i o n  p o l i c y  w a s  r a t i o n a l l y  r e l a t e d  t o

t h a t  i n t e r e s t . 3 2 "  P r e v e n t i n g  t h e  s p r e a d  o f  a  d e a d l y  d i s e a s e

w i t h i n  t h e  p r i s o n  w a l l s  a n d  p r o t e c t i n g  t h e  i n f e c t e d  i n m a t e s

It t u n  a s s a u l t  b y  o t h e r  p r i s o n e r s  is a  l e g i t i m a t e  g o v e r n m e n t

i n t e r e s t ,  a n i l  s e g r e g a t i o n  is r a t i o n a l l y  r e l a t e d  t o  t h a t  i n t e r e s t . 327

A t  l e a s t  o n e  c o u r t  b a n  r e c e n t l y  h e l d  t h a t  t h e  s t a l e ’s i n t e r e s t  i n

p r e v e n t i n g  t h e  s p r e a d  o f  a  d e a d l y  d i s e a s e  a m o n g  p r i s o n

i n m a t e s  a n d  p r i s o n  o T i c i a l s  r i s e s  t o  t h e  l e v e l  o f  a  " c o n t r o l l i n g "

s t a t e  i n t e r e s t . 3 2 8

P r o s t i t u t e s  h a v e  a l s o  b e e n  u n s u c c e s s f u l  i n  c l a i m i n g  t h a t  a  

s t a l e  h e a l t h  l a w  a i m e d  a t  s e x  o f f e n d e r s  vio l a t e s :  t h e i r  c o n s t i t u ­

t i o n a l  r i g h t  t o  e q u a l  p r o t e c t i o n .  B e c a u s e  p r o s t i t u t e s  a r c  n o t  a  

s u s p e c t  c l a s s ,  t h e  p r o p o s e d  r e g u l a t i o n  s h o u l d  b e  u p h e l d  u n l e s s  

t h e  C o u r t  f i n d s  h  i r r a t i o n a l  o r  a r b i t r a r y . 3 2 '3  I n  c a s e s  w h e r e  t h e

3 2 6 .  H a r r i s  v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 1  ( M . D .  Ala. 1 9 9 0 )  (if t h e  

E q u a l  P r o t e c t i o n  C l a u s e  d o e s  apply, the court o n l y  n e e d s  to find that there is 

a  legitimate g o v e r n m e n t  e n d  a n d  the m e a n s  a r e  rationally related to that 

e n d ) ;  P o w e l l  v. D e p a r t m e n t  o f  Corrections, 6 4 7  F. S u p p .  9 6 8 ,  9 7 1  ( N . D .  O k l a .  

1 9 8 6 )  (the classification is valid a s l o n g  as i: is n o t  arbitrary o r  capricious); 

C o d e r o  v. C o u g h l i n ,  6 0 7  F. S u p p .  9, 10 (S.D.N.Y. 1 9 8 1 )  (“... as l o n g  as there 

is a legitimate g o v e r n m e n t  interest a n d  the m e a n s  u s e d  are rationally related 

to that e n d ,  th e  E q u a l  P r o t e c t i o n  C l a u s e  is not violated").

3 2 7 .  P o w e l l  v. D e p a r t m e n t  o f  Corrections, 6 4 7  F. S u p p .  9 6 8 ,  9 7 0  ( N .D. 

O k l a .  1 9 8 6 )  (the decision to s e g r e g a t e  w a s  b a s e d  o n  a legitimate objective: 

" t o  p r e v e n t  t he s p r e a d  o f  a d e a d l y  infectious d i s e a s e  a n d  to protect Plaintiff 

f r o m  assault b y  o t h e r  i n m a t e s " ) ;  C o d e r o  v. C o u g h l i n ,  6 0 7  F. S u p p .  9, 10 

( S . D . N . Y .  1 9 8 4 )  (the state h a d  a  legitimate interest " l o  protect b o t h  the A I D S  

victims a n d  o t h e r  pri s o n e r s  f r o m  the tensions a n d  h a r m  that c o u l d  result

f r o m  th e  fears o f  t h e  o t h e r  i n m a t e ’s").

3 2 8 .  H a r r i s  v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  ( M . D .  Ala. 1990). C o u r t s  

o f ten u s e  the t e r m  " c o m p e l l i n g ' '  a n d  "controlling" interchangeably,

3 2 9 .  T h e  cases w h i c h  h a v e  a d d r e s s e d  state " h o l d  a n d  treat" laws 

(requiring that the p e r s o n  either take d r u g s  f o r  t r e a t m e n t  o f  a venereal 

d i sease o r  h e  d e t a i n e d  in jail for s u c h  treatment) o r  q u a r a n t i n e  laws directed 

at prostitutes h a v e  n o t  a d d r e s s e d  (he question o f  w h e t h e r  prostitutes ar e  a 

" s u s p e c t  class." O n l y  o n e  c a s e  h a s  a d d r e s s e d  a n  e q u a l  protection claim 

b a s e d  u p o n  this classification, R e y n o l d s  v. M c N i c h o l s ,  9 8 8  F . 2 d  1378, 1 3 8 3  

( 1 0 t h  Cir. 1973). In Reynolds, the court h e l d  that t h e  " c l a i m  tlut the 

o r d i n a n c e  w a s  e n f o r c e d  o n l y  against females, a n d  n o t  males, is, u n d e r  the 

c i r c u m s t a n c e s  o f  this case, insufficient to i n v o k e  t h e  e q u a l  protection 

p r o v i s i o n  o f  th e  F o u r t e e n t h  A m e n d m e n t , "  a n d  " t h e  fact that o n  the t w o  

o c c a s i o n s  w h e n  (he plaintiff w a s  arrested in a hotel r o o m  the plaintilf's 

c u s t o m e r  w a s  n o t  h i m s e l f  arrested a n d  d e t a i n e d  for e x a m i n a t i o n  is not 

significant.” T h e r e f o r e ,  a l t h o u g h  the cases inv o l v i n g  laws a i m e d  at 

prostitutes h a v e  n o t  b e e n  a n a l y z e d  o n  a n  e q u a l  p r o t e c t i o n  basis (with th e  

e x c e p t i o n  o f  t h e  a b o v e  case), t h e  court has p e r m i t t e d  r e a s o n a b l e  classification 

in th e  exercise o f  th e  police p o w e r .  See also Z u c l n  v. K i n g ,  2 6 0  U  S. 171, I7li- 

7 7  ( 1 9 2 2 )  (the S u p r e m e  C o u r t  uplrnld a n  o r d i n a n c e  w h i c h  f o r b a d e  a n  

u n v a c c i n a t e d  child f r o m  a t t e n d i n g  either public o r  private s c h o o l  against a n  

e q u a l  protec t i o n  c l aim o n  t h e  basis that in "the e x e r c i s e  o f  the police p o w e r
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r e g u l a t i o n  h a s  b e e n  a i m e d  a t  p r o s t i t u t e s  i n  o r d e r  t o  p r o t e c t  

p u b l i c  h e a l t h ,  t h e  c o u r t s  h a v e  t r a d i t i o n a l l y  e x a m i n e d  t h e s e  r e g ­

u l a t i o n s  u n d e r  t h e  s t a t e ’s p o l i c e  p o w e r .  T h e s e  r e g u l a t i o n s ,  

o f t e n  r e f e r r e d  t o  a s  “h o l d  a n d  t r e a t "  l a w s  ( l a w s  w h i c h  r e q u i r e  

t h o s e  a r r e s t e d  f o r  s e x  c r i m e s  t o  b e  d e t a i n e d  i n  o r d e r  t o  d e t e r ­

m i n e  if t h e y  a r e  i n f e c t e d  w i t h  a  v e n e r e a l  d i s e a s e ,  a n d  if s o ,  t o  

c o m p e l  t h e m  t o  u n d e r g o  t r e a t m e n t )  h a v e  c o n s i s t e n t l y  b e e n  

u p h e l d  a s  a  v a l i d  e x e r c i s e  o f  t h e  p o l i c e  p o w e r . 3 3 0  I n  a d d i t i o n ,  

q u a r a n t i n e  l a w s  a i m e d  a t  p r o s t i t u t e s  w h i l e  l e a v i n g  o t h e r  g r o u p s  

u n r e g u l a t e d ,  h a v e  b e e n  u p h e l d  a s  a  c o n s t i t u t i o n a l  u s e  o f  t h e  

s t a t e ’s p o l i c e  p o w e r . 331

E v e n  if A I D S  c a r r i e r s  a r e  n o t  l a b e l e d  a  s u s p e c t  c l a s s ,  t h e y  

m a y  still q u a l i f y  f o r  strict s c r u t i n y  if t h e y  c a n  s h o w  t h a t  t h e  l a w  

i n t e r f e r e s  w i t h  a  “f u n d a m e n t a l  r i g h t .” W h e n  a  f u n d a m e n t a l  

r i g h t  is i n v o l v e d ,  t h e  s t a t e  m u s t  s h o w  t h a t  it h a s  a  c o m p e l l i n g  

s t a t e  i n t e r e s t  a n d  t h e  r e g u l a t i o n  is n a r r o w l y  t a i l o r e d  t o  m e e t  

t h a t  i n t e r e s t  (i.e. t h e r e  is n o  l e s s  r e s t r i c t i v e  a l t e r n a t i v e ) . 3 3 2  T h e  

S u p r e m e  C o u r t  h a s  d e f i n e d  “f u n d a m e n t a l  r i g h t ” a s  ( I )  t h o s e  

l i b e r t i e s  t h a t  a r e  " i m p l i c i t  i n  t h e  o r d e r e d  c o n c e p t  o f  l i b e r t y” 

s u c h  t h a t  “n e i t h e r  l i b e r t y  n o r  j u s t i c e  w o u l d  e x i s t  if [ t h e y ]  w e r e  

s a c r i f i c e d ,”3 3 3  o r  (2 )  t h o s e  l i b e r t i e s  w h i c h  a r e  “d e e p l y  r o o t e d  i n

r e a s o n a b l e  classification m a y  b e  freely applied a n d  that regulation is n o t  

violative o f  th e  e q u a l  protection clause m e r e l y  b e c a u s e  it is n o t  all 

e m b r a c i n g " ) .

3 3 0 .  R e y n o l d s  v. M c N i c h o I s ,  4 8 8  F . 2 d  1378, 1 3 8 2  ( 1 0 t h  Cir. 1 9 7 3 )  (the 

p u r p o s e  o f  th e  o r d i n a n c e  is lo b r i n g  in a n d  treat t h e  s o u r c e  o f  the 

c o m m u n i c a b l e  diseases, w h i c h  h a d  r e a c h e d  al m o s t  e p i d e m i c  pro p o r t i o n s ;  

b e c a u s e  it is r e a s o n a b l e  to s u s p e c t  that k n o w n  prostitutes a r e  a  p r i m e  s o u r c e  

o f  infectious v e n e r e a l  disease, the c o u r t  c o n c l u d e d  that this w a s  a valid 

e x e r c i s e  o f  t h e  state's police p o w e r ) ;  E x  parte W o o d r u f f ,  9 0  O k l a .  C r i m .  5 9 2 ,  

1 0  P . 2 d  191, 1 9 5  ( 1 9 4 9 )  (a l a w  w h i c h  confers discretion o n  a  local officer o r  

b o a r d  relating to police regulation for th e  protection o f  p u b l i c  m o r als, health, 

safety o r  g e n e r a l  w e lfare m a y  b e  constitutional; therefore, the statute 

r e q u i r i n g  e x a m i n a t i o n  b y  health officials o f  p e r s o n s  a r r e s t e d  for s e x  c r i m e s  to 

d e t e r m i n e  w h e t h e r  t h e y  ar c  infected w i t h  venereal d i s e a s e s  is constitutional); 

B a k e r  v. Strautz, 3 8 6  111. 3 6 0 ,  5 4  N . E . 2 d  4 4 1  (1944) ( " T h e  p o w e r  to detain a 

p e r s o n  w h o  is s u s p e c t e d  o f  h a v i n g  a  c o n t a g i o u s  d i s e a s e  rests in the police 

p o w e r  o f  th e  State. W h e n  a State e m p l o y s  its police p o w e r  to s a f e g u a r d  the 

p u b l i c  health it m a y  act in a  s u m m a r y  m a n n e r  e v e n  t h o u g h  t h e  result is to 

d e p r i v e  the citizen o f  liberty").

3 3 1 .  E x  parte C l e m e n t e ,  6 1  Cal. 6 6 6 ,  2 1 5  P. 6 9 8  (Cal. 1923); H u f f m a n  v. 

District o f  C o l u m b i a ,  3 9  A . 2 d  5 5 8  ( D . C .  1944); E x  parte C o m p a n y ,  1 0 6  O h i o  

St. 5 0, 1 3 9  N . E .  2 0 4  (1922).

3 3 2 .  K r a m e r  v. U n i o n  F r e e  S c h o o l  Dist., 3 9 5  U.S. 6 2 1  (1969); G r i s w o l d  

v. C o n n e c t i c u t ,  3 8 1  U . S .  4 7 9  (1965).

3 3 3 .  B o w e r s  v. H a r d w i c k ,  4 7 8  U.S. 1 6 6  ( 1 9 8 6 )  ( m a l e  c o n s e n s u a l  

s o d o m y  is n o t  a f u n d a m e n t a l  right u n d e r  either definition); P a l k o  v,

1990) MANDATORY AIDS TESTING 211
o u r  n a t i o n ’s h i s t o r y  a n d  t r a d i t i o n .”334 T h e s e  r i g h t s  u s u a l l y  

r e l a t e  t o  e i t h e r  t h e  d e m o c r a t i c  p r o c e s s  o r  t h e  i n d i v i d u a l ’s  lib­

e r t y  i n t e r e s t s .  T h o s e  w h i c h  a r e  c o n c e r n e d  w i t h  t h e  d e m o c r a t i c  ”* 

p r o c e s s  i n c l u d e  t h e  r i g h t  t o  v o t e 3 3 5  a n d  a p p o r t i o n m e n t  

c a s e s . 3 3 0  T h o s e  f u n d a m e n t a l  r i g h t s  c o n c e r n e d  w i t h  a n  i n d i v i d ­

u a l ’s l i b e r t y  i n t e r e s t  i n c l u d e  t h e  r i g h t  t o  t r a v e l , 337 t h e  r i g h t  t o  a  

lair c r i m i n a l  trail,3 3 8  t h e  r i g h t  t o  a p p e a l  i n  c e r t a i n  c a s e s , 3 3 0  t h e  

r i g h t  t o  c o u n s e l , 3 4 0  a n d  t h e  r i g h t  o f  p r i v a c y . 341 T h e  r i g h t  t o  p r i­

v a c y  is n o t  a  g e n e r a l  r i g h t  t o  p r i v a c y . 3 4 2  R a t h e r ,  it p r o t e c t s  c e r ­

t ain  i n d i v i d u a l  d e c i s i o n s ,  s u c h  a s  t h e  r i g h t  t o  m a r r i a g e  a n d  a

334. B o w e r s  v. H a r d w i c k ,  4 7 8  U . S .  1 8 6  (1986); M o o r e  v. City o f  East 

Cleveland, 4 3 1  U.S. 4 9 4  (1977).

335. H a r p e r  v. Virginia B d .  o f  Elections, 3 8 3  U.S. 6 6 3  (1966) ( v o t i n g  is 

a f u n d a m e n t a l  right a n d  c a n n o t  b e  c o n d i t i o n e d  u p o n  affluence).

336. R e y n o l d s  v. S i m s ,  3 7 7  U.S. 5 3 3  ( 1 9 6 4 )  (that the districting s c h e m e  

in a state election m u s t  b e  o f  substantial equality o f  p o p u l a t i o n  a m o n g  the 

various districts); W e s b e r r y  v. S a n d e r s ,  3 6 7  U.S. 1 (1964) (the districting 

s c h e m e  in a federal election m u s t  b e  m a t h e m a t i c a l l y  a p p o r t i o n e d  t o  o n e  

p e r s o n  o n e  vote).

337. C r a i g  v. B o r e n ,  4 2 9  U.S. 1 9 0  ( 1 9 7 6 )  ( g e n d e r  w a s  a quasi-suspect 

class).

338. S h e p p a r d  v. M a x w e l l ,  3 8 4  U.S. 3 3 3  (1966).

339. B o d d i e v .  C o n n e c t i c u t ,  4 0 1  U . S .  3 7 1  (1 9 7 1 )  (the C o u r t  invalidated 

a state la w  w h i c h  r e q u i r e d  d i vorce applicants to p a y  c ourt fees a n d  c o sts of 

service o f  p r o c e s s ;  since the state h a d  a  m o n o p o l y  o n  t h e  m e a n s  to dissolve a 

marriage, d u e  p r o c e s s  p r o h i b i t e d  t h e  State f r o m  d e n y i n g  the m e a n s  for 

legally dissolving this relationship solely o n  inability to pay); D o u g l a s  v. 

California, 3 7 2  U.S. 3 5 3  ( 1 9 6 3 )  (state m u s t  p r o v i d e  c o u n s e l  to indigent client 

o n  his first a p p e a l  g r a n t e d  as a m a t t e r  o f  right f r o m  a  criminal conviction); 

Griffin v. Illinois, 3 5 1  U.S. 12 ( 1 9 56)-(the state m u s t  p r o v i d e  “a d e q u a t e  a n d  

effective a p p e l l a t e  r e v i e w  to indigent de f e n d a n t s " ) .

340. A r g e s i n g e r  v. H a m l i n ,  4 0 7 .  U.S. 2 5  (1972); G i d e o n  v. W a i n r i g h t ,  

3 7 2  U.S. 3 3 5  (1963).

341. R o e  v. W a d e ,  4 1 0  U.S. 1 1 3  ( 1 9 7 3 )  (the right to privacy is a 

f u n d a m e n t a l  right); G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  U.S. 479, 4 8 5  ( 1 9 6 5 )  (the 

C o u r t  f o u n d  t hat the right to privacy is o n e  o f  the " p e n u m b r a l "  rights f r o m  

the constitution w h i c h  create z o n e s  o f  privacy).

342. T h e  S u p r e m e  C o u r t  h a s  n o t  r e c o g n i z e d  a g e neral right to privacy, 

a n d  the l o w e r  federal courts h a v e  n o t  b e e n  willing to d o  so cither. H a n z e l  v. 

Arter, 6 2 5  F. S u p p .  1 2 5 9  (E. D . N . Y .  1985); J.P. v. DeSanti, 6 5 3  F . 2 d  1 0 8 0  

(6th Cir. 1981). Instead, the right to privacy h a s  b e e n  limited to protecting 

a n  individual’s c h o i c e  in certain p e r s o n a l  matters.
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f a m i l y , 341* c o n t r a c e p t i o n , 34 4  a b o r t i o n , 3 4 5  a n d  c h i l d r e a r i n g  a n d  

e d u c a t i o n . 3 4 0

T h e  m o s t  likely f u n d a m e n t a l  r i g h t  a t  i s s u e  i n  a  m a n d a t o r y  

A I D S  t e s t i n g  p o l i c y  is t h e  r i g h t  t o  p r i v a c y .  H o w e v e r ,  i n  o r d e r  

t o  q u a l i f y  f o r  strict s c r u t i n y ,  t h e  p e r s o n  w o u l d  h a v e  t o  s h o w  

t h a t  a n  i n d i v i d u a l  d e c i s i o n ,  w h i c h  s h o u l d  b e  p r o t e c t e d  b y  t h e  

r i g h t  t o  p r i v a c y ,  is a l  i s s u e .  I n  o t h e r  w o r d s ,  t h e  p e r s o n  w o u l d  

h a v e  t o  p r o v e  t h a t  t h e  r i g h t  t o  p r i v a c y  i n c l u d e s  t h e  r i g h t  l o  p a r ­

t i c i p a t e  i n  t h e  p a r t i c u l a r  h i g h  r i s k  act i v i t y .  It is v e r y  u n l i k e l y  

t h a t  t h e  C o u r t  w o u l d  e x p a n d  t h e  r i g h t  t o  p r i v a c y  t o  i n c l u d e  I V  

d r u g  u s e  o r  h o m o s e x u a l  s o d o m y . 3 4 7  H o w e v e r ,  t h o s e  w h o  

a t t e n d  s e x u a l l y  t r a n s m i t t e d  d i s e a s e  c l i n i c s  m a y  h a v e  m o r e  s u c ­

c e s s  i n  a r g u i n g  t h a t  t h e y  h a v e  a  f u n d a m e n t a l  r i g h t  a t  i s s u e . 3 4 8

3 43. Z a b l o c k i  v. Redhail, 4 3 4  U.S. 3 7 4 ,  3 8 6  ( 1 9 7 8 )  (right to m a r r y  

c a n n o t  b e  c o n d i t i o n e d  o n  ih e  m a r r i a g e  app l i c a n t  s u b m i t t i n g  p r o o f  o f  

c o m p l i a n c e  w i t h  a  state statute w h i c h  requires that the a p plicant o b t a i n  a 

c o urt o r d e r  g r a n t i n g  p e r m i s s i o n  to m a r r y  if h e  h a s  m i n o r  issue n o t  in his 

c u s t o d y  a n d  w h i c h  h e  is u n d e r  a n  obligation to support); L o v i n g  v. Virginia, 

3 8 8  U.S. 1 ( 1 9 6 7 )  (right to marriage); S k i n n e r  v. O k l a h o m a ,  3 1 6  U.S. 5 3 5  

(19452) (right to procreation).

344. C a r e y  v. P o p u l a t i o n  Servs. Int'l, 4 3 1  U . S .  6 7 8  ( 1 9 7 7 )  (the C o u r t  

invalidated th e  state restrictions o n  distribution o f  n o n p r e s c r i p t i o n  

c ontraceptives to adults); G r i s w o l d  v. C o n n e c t i c u t ,  3 8 1  U.S. 4 7 9 ,  4 8 5  ( 1 9 6 5 )  

(right o f  privacy includes right to d e c i d e  to u s e  contraception).

345. A k r o n  v. A k r o n  C e n t e r  for R e p r o d u c t i v e  H e a lth, Inc., 4 6 2  U.S. 

4 1 6  (1 9 3 3 )  (the C o u r t  clarified t h e  limits o f  th e  state's p o w e r  to regulate 

abortions); R o e  v. W a d e ,  4 1 0  U.S. 9 5 9  (1973).

346. W i s c o n s i n  v. Y o d e r ,  4 0 6  U.S. 2 0 5  ( 1 9 7 2 )  (the C o u r t  h e l d  that t h e  

first a n d  f o u r t e e n t h  a m e n d m e n t s  p r o h i b i t e d  th e  state f r o m  req u i r i n g  A m i s h  

children to a t t e n d  s e c o n d a r y  s c h o o l  until t h e  a g e  o f  sixteen); Pierce v. Society 

o f  Sisters, 2 6 8  U.S. 5 1 0  ( 1 9 2 5 )  ( a l t h o u g h  th e  state c a n  c o m p e l  a child to 

a t t e n d  school, it c a n n o t  dictate w h e t h e r  t h e  child g o e s  to a  public o r  private 

school); M e y e r  v. N e b r a s k a ,  2 6 2  U . S .  3 9 0  ( 1 9 2 3 )  (the C o u r t  h e l d  that a state 

statute w h i c h  p r o h i b i t e d  t e a c h i n g  a foreign l a n g u a g e  in s c h o o l s  until th e  

n i nth g r a d e  w a s  unconstitutional).

347. B o w e r s  v. H a r d w i c k ,  4 7 8  U.S. 1 8 6  ( 1 9 8 6 )  (the C o u r t  h e l d  that the

right to privacy d o e s  n o t  i n c l u d e  c o n s e n s u a l  h o m o s e x u . i l  s o d o m y ) .

318. B e c a u s e  th e  S u p r e m e  C o u r t  h a s  h e l d  that the f u n d a m e n t a l  right to

privacy includes p r o c r e a t i o n  a n d  contraception, b o t h  o f  w h i c h  involve

h e t e r o s e x u a l  intercourse, th e  a t t e n d e e s  o f  S T D  clinics m a y  b e  successful in

c l a i m i n g  that their right to privacy is i n t r u d e d  u p o n  b y  m a n d a t o r y  A I D S  

testing. See C a r e y  v. P o p u l a t i o n  Services Int'l, 4 3 1  U.S. 6 7 8  ( 1 9 7 7 )  ( n o n -  

prescriptive c o n t r aceptives d o  n o t  h a v e  to b e  distributed b y  a  licensed 

physician); Einstadt v. Baird, 4 0 5  U.S. 4 3 8  ( 1 9 7 2 )  (the decision to u s e  

contraceptives is p r o t e c t e d  b y  the right to p r i vacy for b o t h  m a r r i e d  a n d  

u n m a r r i e d  persons); G r i s w o l d  v. C o n n e c t i c u t ,  3 1 8  U.S. 4 7 9  ( 1 9 6 5 )  (the 

decision b e t w e e n  h u s b a n d  a n d  wife to u s e  c o n t r a c e p t i o n  is p r o t e c t e d  unde/- 

the f u n d a m e n t a l  right o f  privacy); S k i n n e r  v. O k l a h o m a ,  3 1 6  U.S. 5 3 5  ( 1 9 4 2 )  

("[in]arriage a n d  p r o c r e a t i o n  a r e  f u n d a m e n t a l  to t h e  v e r y  e x istence a n d  

survival o f  the race"). Id.

T h e r e f o r e ,  t h e  s t a t e  will h a v e  t o  s h o w  t h a t  p r e v e n t i n g  t h e  

s p r e a d  o f  A I D S  is a  c o m p e l l i n g  s t a t e  i n t e r e s t  a n d  t h a t  t h i s  r e a ­

s o n a b l e  t e s t i n g  p r o c e d u r e  is n a r r o w l y  t a i l o r e d  t o  m e e t  t h a t  

i n t e r e s t .  At. l e a s t  o n e  c o u r t  h a s  h e l d  t h a t  c o n t r o l l i n g  t h e  s p r e a d  

o f  A I D S  i n  t h e  p r i s o n  c o n t e x t  is a  c o m p e l l i n g  s t a t e  i n t e r e s t . 34 9  

T h e r e  is n o  r e a s o n  t h a t  s u c h  a  f i n d i n g  s h o u l d  b e  c o n f i n e d  t o  

t h e  p r i s o n  c o n t e x t .  C o n s i d e r i n g  t h e  n u m b e r  o f  p e o p l e  c u r ­

r e n t l y  i n f e c t e d ,  t h e  n u m b e r  o f l i v e s  this d i s e a s e  will c l a i m ,  a n d  

t h e  e n o r m o u s  c o s t  t o  s o c i e t y ,  c o n t r o l l i n g  t h e  s p r e a d  o f  A I D S  is 

a  “c o m p e l l i n g  s t a t e  i n t e r e s t "  a n d  s h o u l d  b e  l a b e l e d  a s  s u c h .  

T h i s  p r o g r a m  is n a r r o w l y  t a i l o r e d  t o  m e e t  t h a t  i n t e r e s t  b e c a u s e  

it o n l y  calls f o r  t e s t i n g  t h o s e  h i g h  r i s k  g r o u p s  w h i c h  a r e  w i t h i n  

t h e  c a r e  o f  t h e  s t a t e ,  e i t h e r  o n  t h e  b a s i s  o f  h e a l t h  c a r e  o r  p u n ­

i s h m e n t . 3 5 0  T h e r e  is n o  l e s s  r e s t r i c t i v e  a l t e r n a t i v e  a v a i l a b l e  

w h i c h  is a s  e f f e c t i v e  a s  m a n d a t o r y  t e s t i n g . 351

3. U n r e a s o n a b l e  S e a r c h e s  a n d  S e i z u r e s  U n d e r  t h e  F o u r t h

Amendment
E v e r y  c i t i z e n  p o s s e s s  a  f o u r t h  a m e n d m e n t  r i g h t  a g a i n s t  

u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s . 3 5 2  I n  c r i m i n a l  c a s e s ,  i n  

o r d e r  f o r  t h e  s e a r c h  t o  b e  “r e a s o n a b l e ” t h e  s t a t e  m u s t  o b t a i n  a

3 4 9 .  Har r i s  v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4 ,  1 5 7 2  ( M . D .  Ala. 1990). 

T h e  court said that t h e  State’s interest in p r e v e n t i n g  the s p r e a d  o f  s u c h  a 

disease a m o n g  p r i s o n  i n m a t e’s a n d  p r i s o n  officials is a controlling state 

interest. B e c a u s e  t h e  state is r e s p o n s i b l e  for t h e  care o f  the i n m a t e s  a n d  m a y  

b e  liable to h e a l t h y  i n m a t e s  if the disease is c o m m u n i c a t e d  to t h e m ,  this 

m a t t e r  c o n c e r n s  th e  health a n d  welfare. T h e r e f o r e ,  the court f o u n d  that it is 

n o t  a m a t t e r  o f  privacy b u t  a  m a t t e r  o f  a controlling state interest. Id.

350. See Ha r r i s  v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  ( M . D .  Ala. 1 9 9 0 )  (“.. .a 

pr i s o n e r  h a s  e n t r u s t e d  his o r  h e r  official c a r e  to th e  public b y  c o m m i t t i n g  a 

c r i m e  for w h i c h  h e  o r  s h e  is c o n v i c t e d  a n d  h e  o r  she, therefore, b e c o m e s  a 

p u b l i c  cha r g e " ) .  I n  addition, m e d i c a l  clinics ac c e p t  public f u n d s  a n d  

therefore, t h o s e  w h o  at t e n d  t h e  clinics ar e  within t h e  public care.

3 5 1 .  A l t h o u g h  e d u c a t i o n  a n d  v o l u n t a r y  testing p r o g r a m s  m a y  b e  less 

restrictive, t h e y  a r e  also relatively ineffective. See supra n o t e s  1 9 2 - 2 1 1  a n d

a c c o m p a n y i n g  text.
352. U.S. Const, a m e n d .  IV: T h e  right o f  the p e o p l e  to b e  s e c u r e  in 

their pers o n s ,  h o u s e s ,  papers, a n d  effects, against u n r e a s o n a b l e  s e a r c h e s  arid 

seizures, shall n o t  b e  violated a n d  n o  W a r r a n t s  shall issue, b u t  u p o n  p r o b a b l e  

cause, s u p p o r t e d  b y  a n  O a t h  o r  affirmation, a n d  particularly descri b i n g  the 

p l ace to h e  s e a r c h e d ,  a n d  the p e r s o n s  o r  things to b e  seized. See T e r r y  v. 

O h i o ,  3 9 2  U.S. 1 ( 1 9 6 8 )  (the right to p e r s o n a l  security b e l o n g s  to b o t h  the 

citizen o n  the street as well as t h e  h o m e o w n e r ) ;  K a t z  v. U n i t e d  Slates, 3 8 9  

U.S. 3 4 7  ( 1 9 6 7 )  (the fourth a m e n d m e n t  affects perso n s ,  no t  places; w h e r e v e r  

a p e r s o n  m a y  h a v e  a r e a s o n a b l e  e x p e c t a t i o n  o f  privacy, h e  is entitled to b e  

free o f  g o v e r n m e n t a l  intrusion.); Elkins v. U n i t e d  States, 3 6 4  U.S. 2 0 6  (I960) 

(the C o n s t i t u t i o n  d o c s  n o t  prohibit all s e a r c h e s  a n d  seizures, just 

u n r e a s o n a b l e  s e a r c h e s  a n d  seizures).



w a r r a n t  b a s e d  u p o n  a  s h o w i n g  o f  p r o b a b l e  c a u s e . 3 5 3  P r o b a b l e  

c a u s e  t y p i c a l l y  i n v o l v e s  i n d i v i d u a l i z e d  s u s p i c i o n .  H o w e v e r ,  a  

s h o w i n g  o f  i n d i v i d u a l i z e d  s u s p i c i o n  is n o t  " a n  i n d i s p e n s a b l e  

c o m p o n e n t  o f  r e a s o n a b l e n e s s  i n  e v e r y  c i r c u m s t a n c e . ”354 I n  

c e r t a i n  n o n - c r i m i n a l  s e a r c h  a n d  s e i z u r e  c a s e s ,  t h e  s e a r c h  d o e s  

n o t  h a v e  t o  b e  b a s e d  o n  p r o b a b l e  c a u s e  a n d  a  w a r r a n t  d o e s  n o t  

n e e d  t o  b e  i s s u e d  i n  o r d e r  t o  b e  “r e a s o n a b l e ” u n d e r  t h e  f o u r t h  

a m e n d m e n t .

I n  t w o  c a s e s  d e c i d e d  last t e r m ,  t h e  S u p r e m e  C o u r t  

e x p l a i n e d  t h e  a n a l y s i s  w h i c h  s h o u l d  b e  u s e d  i n  a  n o n - c r i m i n a l  

s e a r c h  a n d  s e i z u r e  c a s e . 3 5 5  B o t h  c a s e s  i n v o l v e d  m a n d a t o r y  d r u g  

t e s t i n g  o f  e m p l o y e e s  i n  c e r t a i n  h i g h  r i s k  p o s i t i o n s . 3 5 6  T h e  

e m p l o y e e s  c h a l l e n g e d  t h e  d r u g  t e s t i n g  p o l i c i e s  o n  t h e  b a s i s  

t h a t  t h e y  v i o l a t e d  t h e i r  f o u r t h  a m e n d m e n t  r i g h t  a g a i n s t  u n r e a ­

s o n a b l e  s e a r c h e s  a n d  s e i z u r e s .  A l t h o u g h  t h e  C o u r t  r e c o g n i z e d  

t h a t  s u c h  t e s t s  d o  c o n s t i t u t e  s e i z u r e s  u n d e r  t h e  F o u r t h  A m e n d ­

m e n t , 3 5 7  it d i d  n o t  a p p l y  t h e  t r a d i t i o n a l  f o u r t h  a m e n d m e n t  

a n a l y s i s  u s e d  i n  c r i m i n a l  c a s e s .  I n s t e a d ,  t h e  C o u r t  s a i d  t h a t  

w h e n  t h e  c a s e  i n v o l v e s  a  s p e c i a l  g o v e r n m e n t  n e e d ,  b e y o n d  t h e  

n e e d  f o r  n o r m a l  l a w  e n f o r c e m e n t ,  t h e  c o u r t  m u s t  b a l a n c e  t h e  

i n d i v i d u a l ’s p r i v a c y  i n t e r e s t s  a g a i n s t  t h e  g o v e r n m e n t ’s i n t e r e s t s  

i n  o r d e r  t o  d e t e r m i n e  if it is i m p r a c t i c a l  t o  r e q u i r e  a  w a r r a n t  o r  

s o m e  d e g r e e  o f  i n d i v i d u a l i z e d  s u s p i c i o n . 3 5 8  T h e  w a r r a n t  

r e q u i r e m e n t  w a s  e x c u s e d  b e c a u s e  t h e  C o u r t  f o u n d  t h a t  it 

w o u l d  i m p e d e  t h e  s t a t e ’s i n t e r e s t  a n d  a d d  little p r o t e c t i o n  t o
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353. Griffin v. W i s c o n s i n ,  4 8 3  U.S. 8 6 8  (1987); U n i l c d  States v. K a r o .  

4 6 8  U.S. 7 0 5  (1984).

354. N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1 3 8 4  

(1989).

3 55. See N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b .  1 0 9  S. Ct. 

1 3 8 4  (1989); S k i n n e r  v. R a i l w a y  L a b o r  E x e c u t i v e s’ A s s ’n, 1 0 9  S. Ct. 1 4 0 2  

(1989).

3 5 6 .  N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1 3 8 4  

( 1 9 8 9 )  ( U n i t e d  States C u s t o m s  Service r e q u i r e d  d r u g  testing all e m p l o y e e s  

a p p l y i n g  for a  p r o m o t i o n  to positions involving th e  interdiction o f  illegal 

d r u g s  o r  r e q u i r i n g  t h e m  to carry firearms); S k i n n e r  v. R a i l w a y  L a b o r  

Executives' Ass'n, 1 0 9  S. Ct. 140 2 ,  1 4 1 2 - 1 3  ( 1 9 8 9 )  (Federal R a i l r o a d  

A d m i n i s t r a t i o n  r e q u i r e d  d r u g  a n d  alcohol tests o f  certain e m p l o y e e s  

f o l lowing m a j o r  train accidents o r  incidents). " H i g h  risk" in this c o n t e x t  

d o e s  not refer to A I D S ,  b u t  rather to t h o s e  p o r t i o n s  w h i c h  involve p ublic 

safety o r  national security.

3 57. N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1384, 

1 3 9 0  (1989); S k i n n e r  v. R a i l w a y  L a b o r  Executives' A s s’n, 1 0 9  S. Ct. 1402, 

1 4 1 2 - 1 3  (1989).

358. N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Cl. 1 3 84, 

1 3 9 0  (1989); S k i n n e r  v. R a i l w a y  L a b o r  Executives' Ass'n, 1 0 9  S. Ct. 1402,
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(lie i n d i v i d u a l . 3 5 9  E v e n  w h e r e  t h e  w a r r a n t  r e q u i r e m e n t  is 

e x c u s e d ,  t h e  s e a r c h  m u s t  still b e  “r e a s o n a b l e , "  w h i c h  o r d i n a ­

rily r e q u i r e s  a  s h o w i n g  o f  p r o b a b l e  c a u s e . 36 0  H o w e v e r ,  t h e  

C o u r t  e m p h a s i z e d  t h a t  t h e  p r o b a b l e  c a u s e  s t a n d a r d  is p a r t i c u ­

la rl y  u n h e l p f u l  w h e n  c o n s i d e r i n g  t h e  r e a s o n a b l e n e s s  o f  “r o u ­

t i n e  a d m i n i s t r a t i v e  f u n c t i o n s ,  e s p e c i a l l y  w h e r e  t h e  G o v e r n m e n t  

s e e k s  *.o p r e v e n t  t h e  d e v e l o p m e n t  o f  h a z a r d o u s  c o n d i t i o n s . " 361 

I n  t h e s e  c a s e s ,  a  s h o w i n g  o f  p r o b a b l e  c a u s e  w a s  n o t  n e c e s s a r y  

b e c a u s e  t h e  s t a t e ’s i n t e r e s t  i n  p r o t e c t i n g  p u b l i c  s a f e t y  w a s  

b e y o n d  t h e  n o r m a l  l a w  e n f o r c e m e n t  i n t e r e s t . 3 6 2  T h e  g o v e r n ­

m e n t ’s n e e d  t o  c o n d u c t  s u s p i c i o n l e s s  s e a r c h e s  ( p r o t e c t i n g  t h e  

p u b l i c  s a f e t y )  o u t w e i g h e d  t h e  i n d i v i d u a l ’s p r i v a c y  i n t e r e s t . 363 

I n  its a n a l y s i s ,  t h e  c o u r t  e m p h a s i z e d  t w o  i m p o r t a n t  p o i n t s :  

F irst, d u e  t o  t h e  n a t u r e  o f  t h e  e m p l o y m e n t ,  t h e  e m p l o y e e s  h a d  

a  d i m i n i s h e d  r i g h t  t o  p r i v a c y  b e c a u s e  t h e  i n d u s t r i e s  w e r e  r e g u ­

l a t e d  t o  i n s u r e  s a f e t y  w h i c h ,  i n  t u r n ,  d e p e n d s  o n  t h e  h e a l t h  a n d  

f i t n e s s  o f  t h e  e m p l o y e e s . 3 6 4  S e c o n d ,  b l o o d  t e sts a r e  n o t  a  s i g­

n i f i c a n t  i n t r u s i o n  i n t o  t h e  i n d i v i d u a l ’s p r i v a c y  b e c a u s e  t h e y  

h a v e  b e c o m e  " r o u t i n e  i n  o u r  e v e r y d a y  life.”365 W h e n  t h e  g o v ­

e r n m e n t ’s s p e c i a l  i n t e r e s t  i n  p r o t e c t i n g  t h e  p u b l i c  s a f e t y  c o u l d  

n o t  b e  s e r v e d  if a  s h o w i n g  o f  p r o b a b l e  c a u s e  w a s  n e c e s s a r y ,  it 

m a y  c o n d u c t  a  s e a r c h  w i t h o u t  a  s h o w i n g  o f  i n d i v i d u a l i z e d  

s u s p i c i o n .

M a n d a t o r y  t e s t i n g  o f  h i g h  r i s k  g r o u p s  will h a v e  t o  b e  c a r ­

r i e d  o u t  w i t h o u t  i n d i v i d u a l i z e d  s u s p i c i o n .  H o w e v e r ,  b a s e d  o n

359. N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1384,

1 3 9 0 - 9 1  (1989); S k i n n e r  v. R a i l w a y  L a b o r  Executives' Ass'n, 1 0 9  S. Ct. 1402, 

1 4 1 5 - 1 6  (1989).

360. N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Cl. 1384,

1 3 9 1  (1989); S k i n n e r  v. R a i l w a y  L a b o r  Executives' Ass'n, 1 0 9  S. Cl. 1402, 

1 4 1 6  (1989).

3 6 1 .  N a t i o n l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1384,

1 3 9 1 - 9 2 .  (1989).

3 6 2 .  N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1384, 

1 3 9 0  (1 9 8 9 )  ("It is sufficient that the G o v e r n m e n t  h a v e  a c o m p e l l i n g  interest 

in p r e v e n t i n g  a n  o t h e r w i s e  p e r vasive societal p r o b l e m  f r o m  s p r e a d i n g  to the 

particular c on t e x t . "  Id. at 1 3 9 5  n.3); S k i n n e r  v. R a i l w a y  L a b o r  E x e c u t i v e s’ 

Ass'n, 1 0 9  S. Ct. 1402, 1 1 1 4  (1989).

3 6 3 .  N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Cl. 1384,

1 3 9 2  (1989); S k i n n e r  v. R a i l w a y  L a b o r  Executives' Ass'n, 1 0 9  S.Ct. 1402, 

1 4 2 1  (1989).

3 6 4 .  N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1384, 

1 3 9 3 - 9 4  (1989); S k i n n e r  v. R a i l w a y  I.abor E x e c u t i v e s’ Ass'n, 1 0 9  S. Cl. 1402, 

1 4 1 8  (1989).

. 3 65. S k i n n e r  v. R a i l w a y  L a b o r  Executives' A s s ’n, 1 0 9  S. C t v 1402, 14 17 

( 1 9 8 9 )  ( q u o t i n g  S c h m e i b e r  v. California, 3 8 4  U.S. 7 5 7 ,  7 6 2  (I960)); 

R i e i t h a u p t  v. A b r a m ,  3 5 2  U.S. 132. 4 3 6  (1957).
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t h e  a b o v e  c a s e s ,  s u c h  a  p o l i c y  is n o t  u n c o n s t i t u t i o n a l .  T h e s e  

g r o u p s  a r e  k n o w n  t o  h a v e  a  h i g h  r a t e  o f  i n f e c t i o n ,  a n d  t h e y  

p r e s e n t  a  s e r i o u s  risk t o  t h e  h e a l t h  o f  t h e  c o m m u n i t y .  If t h e  

g o v e r n m e n t  is t o  limit t h e  s p r e a d  o f  A I D S ,  it m u s t  b e  a b l e  t o  

test o n  a  g r o u p  b a s i s .  T o  r e q u i r e  i n d i v i d u a l  s u s p i c i o n  i n  e a c h  

c a s e  w o u l d  p l a c e  s u c h  a  b u r d e n  o n  t h e  g o v e r n m e n t  t h a t  it 

w o u l d  i m p e d e  its a b i l i t y  t o  c o n t r o l  t h e  s p r e a d  o f  t h e  d i s e a s e .

I n  t h e  a r e a  o f  p u b l i c  h e a l t h ,  t h e  c o u r t s  h a v e  p e r m i t t e d  t h e  

t e s t i n g  o f  t h o s e  w i t h i n  a  c e r t a i n  class. A l t h o u g h  f o u r t h  a m e n d ­

m e n t  c h a l l e n g e s  t o  s u c h  l a w s  w e r e  n o t  b r o u g h t  b y  t h e  p l a i n t i f f s  

n o r  w e r e  t h e y  a d d r e s s e d  b y  t h e  c o u r t s ,  l a w s  w h i c h  m a n d a t e  

t e s t i n g  p r o s t i t u t e s  f o r  v e n e r e a l  d i s e a s e  h a v e  b e e n  u p h e l d  a s  a  

r e a s o n a b l e  e x e r c i s e  o f  t h e  s t a t e’s p o l i c e  p o w e r .  I n  E x  P a r t e  

W o o d r u f f  ,3 0 0  t h e  C r i m i n a l  C o u r t  o f  A p p e a l s  i n  O k l a h o m a  

u p h e l d  t h e  s t a t u t e  w h i c h  r e q u i r e d  e x a m i n a t i o n  a n d  t r e a t m e n t  

f o r  v e n e r e a l  d i s e a s e  o f  t h o s e  p e r s o n s  a r r e s t e d  f o r  s e x  c r i m e s ,  

i n c l u d i n g  p r o s t i t u t i o n .  T h e  c o u r t  h e l d  t h a t  t h e s e  r u l e s  a r e  

" r e a s o n a b l e  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  i n f e c t i v i t y  o f  

p e r s o n s  s u s p e c t e d  o f  h a v i n g  v e n e r e a l  d i s e a s e  o r  d i s e a s e s ,  a n d  

f o r  t h e  p r e v e n t i o n  o f  t h e  s p r e a d  t h e r e o f ,  w h i c h  is i n  a c c o r d a n c e  

w i t h  t h e  l e g i s l a t i v e  i n t e n t ,  a n d  f o r  t h e  p u b l i c  w e l f a r e . ”3 0 7  L i k e ­

w i s e ,  t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  T e n t h  C i r c u i t  

u p h e l d  a  s i m i l a r  s t a t u t e  i n  R e y n o l d s  v. M c N i c h o l s . 3 6 8  I n  this 

c a s e ,  a n  a r r e s t e d  p r o s t i t u t e  c h a l l e n g e d  t h e  c i t y’s “h o l d  a n d  

t r e a t” o r d i n a n c e  w h i c h  r e q u i r e d  e x a m i n a t i o n  a n d  t r e a t m e n t  o f  

o n e  r e a s o n a b l y  s u s p e c t e d  o f  c a r r y i n g  a  v e n e r e a l  d i s e a s e .  T h e  

p u r p o s e  o f  t h e  s t a t u t e  w a s  t o  c o n t r o l  t h e  s p r e a d  o f  v e n e r e a l  

d i s e a s e  w h i c h  “h a d  r e a c h e d  v i r t u a l l y  e p i d e m i c  p r o p o r t i o n s . ”309 

T h e  c o u r t  f o u n d  t h a t  t h e  “h o l d  a n d  t r e a t "  o r d i n a n c e  w a s  a  r e a ­

s o n a b l e  m e a n s  o f  b r i n g i n g  t h i s  p r o b l e m  u n d e r  c o n t r o l :  “[I]t is 

r e a s o n a b l e  t o  s u s p e c t  t h a t  k n o w n  p r o s t i t u t e s  a r e  a  p r i m e  

s o u r c e  o f  i n f e c t i o n .  P r o s t i t u t i o n  a n d  v e n e r e a l  d i s e a s e  a r e  n o  

s t r a n g e r s . ”3 7 0  T h e  c o u r t  h e l d  t h a t  t h e  s t a t u t e  w a s  a  " v a l i d  e x e r ­

c i s e  o f  t h e  p o l i c e  p o w e r  d e s i g n a t e d  t o  p r o t e c t  t h e  p u b l i c  

h e a l t h . ”371 T h e  c o u r t  r e l i e d  o n  t h e  f r e q u e n c y  o f  i n f e c t i o n  o f

3(56. (J 0  O k l a .  C r i m  59, 2 1 0  P . 2 d  191 (1949).

3 6 7 .  2 1 0  P . 2 d  at 197.

3 6 8 .  ^ 8  F . 2 d  1 3 7 8  ( 10th Cir. 1973).

3 6 9 .  hi. at 1381.

3 7 0 .  Id. at 1382.

3 7 1 .  I d  at 138 2 .  T h e  c o u r t  also n o t e d  that similar statutes a n d

o r d i n a n c e s  h a d  b e e n  u p h e l d  b y  n u m e r o u s  state courts. See, e.g. City o f  Little

R o c k  v. S m i t h ,  2 0 4  Ark. 692, 1 6 3  S . W . 2 d  7 0 5  (1942): V a r h o l y  v. S w e a t ,  1 5 3

Fla. 5 7 1 .  15 So. 2 d  2 6 7  (1943); P e o p l e  v. Strautz, 3 8 6  III. 3 6 0 ,  5 4  N . E . 2 d  4 4  I

(1914); W e l c h  v. S h e p a r d .  1 6 5  K a n .  3 9 4 ,  1 9 6  P . 2 d  2 3 5  (1948); E x  parte

Fo w l e r .  8 5  O k l a .  C r i m .  6-1, 184 P . 2 d  8 1 4  (1947).
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p r o s t i t u t e s  r a t h e r  t h a n  o n  a n y  i n d i v i d u a l i z e d  s u s p i c i o n  i n  o r d e r '  

l o  j u s t i f y  t h e  o r d i n a n c e  a s  " r e a s o n a b l e . ”

N o n - c o n s e n s u a l ,  g r o u p - b a s e d  t e s t i n g  h a s  a l s o  b e e n  u p h e l d  

i n  t h e  p r i s o n  c o n t e x t .  P r i s o n  p o l i c i e s  w h i c h  r e q u i r e  m a n d a t o r y  

t e s t i n g  f o r  c o m m u n i c a b l e  d i s e a s e s ,  i n c l u d i n g  H I V ,  d o  n o t  v i o ­

l a t e  t h e  f o u r t h  a m e n d m e n t  r i g h t  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  

a n d  s e i z u r e s . 3 7 2  I n  t h e  t w o  c a s e s  w h i c h  i n v o l v e  m a n d a t o r y  H I V  

t e s t i n g ,  t h e  c o u r t s  h e l d  t h a t  t h e  p r i s o n ’s n e e d  l o  test all p r i s o n ­

e r s  i n  o r d e r  t o  l i m i t  t h e  s p r e a d  o f  t h e  d i s e a s e  i n  p r i s o n s  a n d  t o  

p r o t e c t  t h e  h e a l t h y  i n m a t e s  o u t w e i g h e d  t h e  p r i s o n e r ’s d i m i n ­

i s h e d  r i g h t  t o  p r i v a c y . 3 7 3  I n  a d d i t i o n ,  t h e  s l a t e  h a d  t o  s h o w  t h a t  

t h e  m e a n s  ( t h e  r e g u l a t i o n )  u s e d  t o  a t t a i n  t h i s  n e e d ,  w e r e  " r e a ­

s o n a b l y  r e l a t e d  t o  l e g i t i m a t e  p e n o l o g i c a l  i n t e r e s t s .”374 T h e  

c o u r t  f o u n d  t h a t  t h e  m e t h o d  o f  t e s t i n g  w a s  a  " s u f f i c i e n t l y  p r o ­

d u c t i v e  m e c h a n i s m  t o  j u s t i f y  i n t r u s i o n  u p o n  F o u r t h  A m e n d ­

m e n t  i n t e r e s t s .”3 7 5  T h e r e f o r e ,  this " s e a r c h , ” w h i c h  l a c k s  

i n d i v i d u a l  s u s p i c i o n ,  is r e a s o n a b l e  u n d e r  t h e  f o u r t h  

a m e n d m e n t . 3 7 0

3 7 2 .  D u n n  v. W h i t e ,  8 8 0  F. 2 d  1 1 8 8  (10 t h  Cir. 1 9 8 9 )  (the c o u r t  u p h e l d  

m a n d a t o r y  J 3 I V  testing o f  all prisoners); Har r i s  v. T h i g p e n ,  7 2 7  F. S u p p .  

1 5 6 4  ( M . D .  Ala. 1 9 9 0 )  (the c o u r t  u p h e l d  t h e  m a n d a t o r y  H I V  testing o f  all 

prisoners); L a r c a u  v. M a n s o n ,  5 0 7  F. S u p p .  1 1 7 7  (D. C o n n .  1980), aff'd h i 
pari, modified in p a r t  o n  other g r o u n d s  a n d  r e m a n d e d ,  6 5 1  F . 2 d  9 6  ( 2 d  Cir. 1 9 8 1 )  

(the p r i s o n  m u s t  s c r e e n  all pri s o n e r s  for c o m m u n i c a b l e  diseases).

3 7 3 .  Harris v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  ( M . D .  Ala. 1990). T h e  court 

said that "(t]he c a s e  necessarily involves a b a l a n c e  o f  rights a n d  duties to 

affected i n m a t e s  with t h o s e  o f  u n a f f e c t e d  i n m a t e s  a n d  with the State's rights 

a n d  duties to effect r e a s o n a b l e  p e n o l o g i c a l  administration." Id. at 1 5 6 7 .  It is 

well-established that prisoners h a v e  a d e c r e a s e d  expe c t a t i o n  o f  privacy. Id. at 

1568. T h e  cou r t  f o u n d  that the h e a l t h y  i n m a t e s’ right no t  to b e  e x p o s e d  to a  

fatal disease a n d  the prison's interest in controlling the s p r e a d  o f  th e  fatal 

disease o u t w e i g h e d  th e  plaintiff’s privacy interests. Id. at 1 5 8 3 .  T h e  c o urt 

f o u n d  a d d e d  s u p p o r t  in the fact that the S u p r e m e  C o u r t  h a s  h e l d  that a 

state’s statutory authority p e r m i t s  it to o r d e r  a n  e x a m i n a t i o n ,  i n c l u d i n g  b l o o d  

tests, w h e r e  the c o n d i t i o n  o f  a p e r s o n  in its c u s t o d y  is in controversy. Id. at 

1571. See also D u n n  v. W h i t e ,  8 8 0  F . 2 d  1 1 88, 1 1 9 5  (10th Cir. 1 9 8 9 )  ( T h e  

cou r t  c o n c l u d e d  that in light o f  t h e  serio u s n e s s  o f  the disease, t h e  prison's 

legitimate interest o u t w e i g h e d  the prisoner's d i m i n i s h e d  right to privacy. Ia. 

at 1195. Incarceration r e d u c e s  the prisoner's privacy expectation in his b o d y ,  

q u o t i n g  Bell v. Wolfish, 4 4 )  U.S. 5 2 0  (1979)); See also C a m d e n  &  S u b u r b a n  

Ry. C o .  v. Stetson, 1 7 7  U.S. 1 7 2  (1900).

3 7 4 .  D u n n  v. W h i t e ,  8 8 0  F . 2 d  1188, 1 1 9 4  (10th Cir. 1 9 8 9 )  ( q u o t i n g  

T u r n e r  v. Safley, 4 8 2  U.S. 78, 8 9 - 9 0  (1987)).

3 7 5 .  Id. at 1 1 9 6  ( q u o t i n g  D e l a w a r e  v. P r o u s e ,  4 4 0  U.S. 6 4 8 ,  6 5 8 - 5 9

(1979)).
3 7 6 .  D u n n  v. W h i t e ,  8 8 0  F . 2 d  1 1 8 8 ,  1 1 9 3 - 9 6  (10th Cir. 1 9 8 9 )  ( q u o t i n g  

N a t i o n a l  T r e a s u r y  E m p l o y e e s  U n i o n  v. V o n  R a a b ,  1 0 9  S. Ct. 1 3 8 1  (198!))). 

See also S k i n n e r  v. R a i l w a y  L a b o r  Executives' Ass'n, 1 0 9  S. Cl. 1 4 0 2  (1989).
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4 .  C r u e l  a n d  U n u s u a l  P u n i s h m e n t

T e s t i n g  a n d  s e g r e g a t i n g  p r i s o n e r s  d o e s  n o t  r i s e  t o  t h e  

l e v e l  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  u n d e r  t h e  e i g h t h  

a m e n d m e n t . 3 7 7  T h e  e i g h t h  a m e n d m e n t  o n l y  g u a r a n t e e s  t h a t  

p r i s o n e r s  r e c e i v e  “a d e q u a t e  f o o d ,  c l o t h i n g ,  s h e l t e r ,  s a n i t a t i o n ,  

m e d i c a l  c a r e  a n d  p e r s o n a l  s a f e t y .”3 7 8  S o m e  c o u r t s  r e l y  o n  

C h i e f  J u s t i c e  R h e n q u i s t ’s d i c t u m  i n  A t i y e h  v. C a p p s , 3 7 9  w h e r e  

h e  s a i d :

[i]n s h o r t ,  n o b o d y  p r o m i s e d  t h e m  [ p r i s o n  i n m a t e s ]  a  

r o s e  g a r d e n ;  a n d  1 k n o w  o f  n o t h i n g  i n  t h e  e i g h t h  a m e n d ­

m e n t  w h i c h  r e q u i r e s  t h a t  t h e y  b e  h o u s e d  in a  m a n n e r  

m o s t  p l e a s i n g  t o  t h e m ,  o r  c o n s i d e r e d  e v e n  b y  m o s t  

k n o w l e d g e a b l e  p e n a l  a u t h o r i t i e s  t o  b e  likely t o  a v o i d  c o n ­

f r o n t a t i o n s ,  p s y c h o l o g i c a l  d e p r e s s i o n  a n d  t h e  like. T h e y  

h a v e  b e e n  c o n v i c t e d  o f  a  c r i m e  a n d  t h e r e  is n o t h i n g  in 

t h e  C o n s t i t u t i o n  w h i c h  f o r b i d s  t h e i r  b e i n g  p e n a l i z e d  a s  a  

r e s u l t  o f  t h a t  c o n v i c t i o n . 3 8 0

F u r t h e r m o r e ,  if t h e  p r i s o n  d o e s  n o t  t e s t  all p r i s o n e r s  f o r  

H I V  i n f e c t i o n ,  it m a y  v i o l a t e  t h e  e i g h t h  a m e n d m e n t  r i g h t s  o f  

t h e  u n i n f e c t e d  p r i s o n e r s .  A t  l e a s t  o n e  c o u r t  h a s  h e l d  t h a t  fail­

u r e  l o  s c r e e n  p r i s o n e r s  f o r  c o m m u n i c a b l e  d i s e a s e  v i o l a t e s  c o n ­

s t i t u t i o n a l  r i g h t s  o f  o t h e r  p r i s o n e r s . 301 O t h e r  c o u r t s  h a v e  

s u g g e s t e d  t h a t  f a i l u r e  t o  p r o t e c t  h e a l t h y  i n m a t e s  f r o m  t h o s e  

i n f e c t e d  w i t h  A I D S  m a y  r i s e  t o  t h e  l e v e l  o f  v i o l a t i n g  t h e i r

3 7 7 .  Har r i s  v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  ( M . D .  Ala. 1990); D u n n  v. 

W h i t e ,  8 8 0  F . 2 d  1 1 8 8  (10th Cir. 1989); C o d e r o  v. C o u g h l i n ,  6 0 7  F. S u p p .  9  

(S . D . N . Y .  1984).

3 7 8 .  C o d e r o  v. C o u g h l i n ,  6 0 7  F. S u p p .  9, 11 (S.D.N.Y. 1 9 8 4 )  ( q u o t i n g  

W o l f v .  Levi, 5 7 3  F . 2 d  118, 1 2 5  ( 2 d  Cir. 1978)).

3 7 9 .  4 4 9  U.S. 1 3 1 2  ( R c h n q u i s t ,  Circuit Justice 1981).

3 8 0 .  Id. at 1 3 1 5 - 1 3 1 6  (cited in C o d e r o  v. C o u g h l i n ,  6 0 7  F. S u p p .  9, 1 1 

( S . D . N . Y .  1984).

3 8 1 .  L a r e a u  v. M a n s o n ,  5 0 7  F. S u p p .  1 1 7 7  (D. C o n n .  1980), aff'd iti 

part, modified in p a r t  o n  other g r o u n d s  a n d  re m a n d e d ,  6 5 1  F . 2 d  9 6  ( 2 d  Cir. 1981). 

T h e  cou r t  said:

[ T ] h e  d e f e n d a n t s  h a v e  failed a d e q u a t e l y  to s c r e e n  n e w l y  arrived 

i n m a t e s  in o r d e r  to identify a n d  s e g r e g a t e  f r o m  o t h e r  i n m a t e s  

p e r s o n s  carrying c o m m u n i c a b l e  diseases. T h e  threat p o s e d  to all 

I I C C C  [ H a r t f o r d  C o m m u n i t y  C o r r e c t i o n  C e n t e r ]  i n m a t e s  b y  this 

practice is o b v i o u s .  A  m e d i c a l  'screening' e x a m i n a t i o n  shortly after 

a d m i s s i o n  to a correctional facility is t h e refore w i d e l y  r e c o g n i z e d  to 

b e  essential to the health o f  th e  i n m a t e s . ... [ T ] h e  resulting threat to 

t he well-being o f  t h e  i n m a t e s  is s o  serious, a n d  the r e c o r d  s o  d e v o i d  

o f  a n y  justification for the d e f e n d a n t s '  policy, that . . . this practice 

constitutes ‘‘p u n i s h m e n t ” in violation o f  d u e  process, 

rv •.» i i n *  r. o o
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e i g h t h  a m e n d m e n t  r i g h t s . 3 8 2  T h e  c o u r t  i n  T h i g p e n  u s e d  

s t r o n g e r  l a n g u a g e :  “T h e  E i g h t h  A m e n d m e n t  p r o v i d e s  i n m a t e s  

w i t h  t h e  r i g h t  t o  a  s a f e  a n d  s e c u r e  e n v i r o n m e n t .  A l l o w i n g  

i n m a t e s  w i t h  A I D S  t o  b e  i n t r o d u c e d  i n t o  t h e  g e n e r a l  p o p u l a ­

t i o n  m a y  b e  v i o l a t i v e  o f  t h e  g e n e r a l  p o p u l a t i o n  i n m a t e s ’ E i g h t h  

A m e n d m e n t  r i g h t .”3 8 3  M o r e o v e r ,  a l l o w i n g  t h e  i n f e c t e d  i n m a t e s  

i n t o  t h e  g e n e r a l  p r i s o n  p o p u l a t i o n  m a y  a m o u n t  t o  c r u e l  a n d  

u n u s u a l  p u n i s h m e n t  t o  t h e  u n i n f e c t e d  b e c a u s e  t h e y  m a y  

r e c e i v e  a  p u n i s h m e n t  w h i c h  is n o t  i n  p r o p o r t i o n  t o  t h e i r  c r i m e .  

I n  o t h e r  w o r d s ,  t h e y  m a y  r e c e i v e  a  p u n i s h m e n t  w h i c h  a m o u n t s  

t o  a  d e a t h  s e n t e n c e . 3 8 4  T h e  c o u r t  c o n c l u d e d  t h a t  s e g r e g a t i o n  

w a s  a n  a p p r o p r i a t e  m e a s u r e  t o  p r o t e c t  t h e  c o n s t i t u t i o n a l  r i g h t s  

o f  t h e  h e a l t h y  p r i s o n e r s . 3 8 5

I n  c o m i n g  t o  t h e  c o n c l u s i o n  t h a t  m a n d a t o r y  t e s t i n g  o f  all 

p r i s o n e r s  d o e s  n o t  v i o l a t e  t h e  i n m a t e ’s c o n s t i t u t i o n a l  r i g h t s ,  

t h e  c o u r t  i n  T h i g p e n  s a i d  t h a t  a l t h o u g h  it is r e g r e t t a b l e  t h a t  

t h e s e  i n m a t e s  a r e  i n f e c t e d  w i t h  a  fatal d i s e a s e ,  it d o e s  n o t  m e a n  

t h a t  t h e  plaint i f f s  c a n  s e l f i s h l y  c l a i m  a  r i g h t  t h a t  w o u l d  e x p o s e  

o t h e r  i n m a t e s  t o  t h e i r  p r o b l e m s  i n d e p e n d e n t  o f  a n y  r i g h t s  o f  

t h e  o t h e r  i n m a t e s  t o  b e  p r o t e c t e d  f r o m  t h e  d i s e a s e . 3 8 6  T h e  

c o u r t  s a i d  t h a t  it m u s t  c o n s i d e r  t h e  r i g h t s  o f  t h e  g e n e r a l  p r i s o n  

p o p u l a t i o n  i n  o r d e r  t o  d e t e r m i n e  if t h e  p o l i c i e s  i n  q u e s t i o n  

w e r e  p e r m i s s i b l e . 3 8 7  T h e s e  c o n s i d e r a t i o n s  s h o u l d  n o t  b e  l i m ­

i t e d  t o  t h e  p r i s o n  c o n t e x t .  T h e  r i g h t s  o f  t h e  g e n e r a l  p o p u l a t i o n  

t o  b e  f r e e  o f  a  d e a d l y  d i s e a s e  j u s t i f y  t h e  e s t a b l i s h m e n t  o f  

m a n d a t o r y  t e s t i n g  p o l i c i e s  f o r  o t h e r  h i g h  r i s k  g r o u p s .  

M a n d a t o r y  t e s t i n g  is j u s t i f i a b l e  i n  t h e  A I D S  c o n t e x t  b e c a u s e  

c e r t a i n  g r o u p s  a r e  k n o w n  t o  b e  a t  h i g h  r i s k  o f  c a r r y i n g  t h e  d i s­

e a s e .  B a s e d  u p o n  t h i s  k n o w l e d g e ,  t h e  s t a t e  h a s  a  d u t y  t o  p r o ­

t e c t  o t h e r s  n o t  w i t h i n  t h o s e  c l a s s e s . 388

V .  C o n c l u s i o n

A n  e f f i c i e n t  a n d  e f f e c t i v e  m a n d a t o r y  t e s t i n g  p o l i c y  i n c l u d e s  

t e s t i n g  a r r e s t e d  p r o s t i t u t e s  a n d  I V  d r u g  u s e r s ,  p r i s o n e r s ,  a n d

382. D u n n  v. W h i t e .  8 8 0  F . 2 d  1188, 1 1 9 5  (lOth Cir. 1989); Click v. 

H e n d e r s o n ,  8 5 5  F . 2 d  5 3 6  (8th Cir. 1988).

383. Harris v. T h i g p e n ,  7 2 7  F. S u p p .  1 5 6 4  ( M . D .  Ala. 1990).

3 8 4 .  Id, at 1572.

385. Id.

3 8 6 .  Id.

3 8 7 .  Id.

388. See L a r e a u  v. M a n s o n ,  5 0 7  F. S u p p .  1177, 1 1 9 5  n . 2 2  ( P  C o n n .  

1 9 8 0 )  (failure to screen p r isoners for c o m m u n i c a b l e  disease violates 

constitutional rights o f  o t h e r  prisoners), aff'd in part, modified in p a r t  o n  other 

i r r n u m t t  n t i d  r r m n n A n l  fir>l V  O A  Ofi 10,1 r „  m i n t
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t h o s e  w h o  a t t e n d  s e x u a l l y  t r a n s m i t t e d  d i s e a s e  a n d  d r u g  a b u s e  

clinics. T h e  i d e n t i f i a b l e  h i g h  r i s k  g r o u p s  r e n d e r  a n  o r g a n i z e d  

t e s t i n g  s c h e m e  efficient, a n d  t h e  c e r t a i n  fatality o f  t h e  d i s e a s e  

m a k e s  t e s t i n g  n e c e s s a r y .  T h e s e  g r o u p s  a r e  a l r e a d y  w i t h i n  t h e  

p u b l i c  h e a l t h  c a r e  s y s t e m  a n d ,  t h e r e f o r e ,  a r e  r e a c h a b l e .  It is 

e f f e c t i v e  b e c a u s e  it is a d v a n t a g e o u s  t o  b o t h  t h e  i n f e c t e d  a n d  t h e  

u n i n f e c t e d .  First, it p r o t e c t s  t h i r d  p a r t i e s  f r o m  i n f e c t i o n ,  

t h e r e b y  s l o w i n g  t h e  s p r e a d  o f  t h e  d i s e a s e .  I n d e e d ,  a m o n g  

s o m e  h i g h  r i s k  g r o u p s  t e s t i n g  is a s s o c i a t e d  w i t h  a  r e d u c t i o n  i n  

h i g h  r i s k  a c tivity.385* S e c o n d ,  t e s t i n g  is a d v a n t a g e o u s  t o  t h e  

c o m m u n i t y  b e c a u s e  p r o v i d i n g  t r e a t m e n t  i n  t h e  e a r l y  s t a g e s  o f  

t h e  d i s e a s e  s a v e s  m o n e y  i n  t h e  l o n g  r u n .  T h i r d ,  it p r o v i d e s  

r e l i a b l e  e p i d e m i o l o g i c a l  d a t a  s o  t h a t  t h e  h e a l t h  c a r e  s y s t e m  c a n  

p r o v i d e  a n d  p l a n  f o r  t h e  i n c i d e n c e  o f  t h i s  d i s e a s e .  T e s t i n g  is 

a d v a n t a g e o u s  t o  t h o s e  w h o  a r e  a t  h i g h  r i s k  o f  i n f e c t i o n ,  

b e c a u s e  h e a l t h  c a r e  p r o f e s s i o n a l s  c a n  i d e n t i f y  t h e  i n f e c t e d  i n d i ­

v i d u a l s  a n d  g i v e  t h e m  t r e a t m e n t .  I n  l i g h t  o f  t h e  r e c e n t  

a d v a n c e s  i n  t r e a t m e n t  f o r  H I V  i n f e c t i o n ,  it is t o  t h e  a d v a n t a g e  

o f  t h e  i n f e c t e d  p e r s o n  t o  k n o w  h i s  o r  h e r  s t a t u s .  E a r l y  d i a g n o ­

sis ;s a l s o  a d v a n t a g e o u s  s i n c e  s o m e  f o r m s  o f  t r e a t m e n t  a r e  

ir ; e  e f f e c t i v e  if t h e  p a t i e n t  r e c e i v e s  t h e m  b e f o r e  t h e  o n s e t  o f  

t h e  s y m p t o m s .  F i n a l l y ,  h e a l t h  c a r e  p r o f e s s i o n a l s  k n o w  t o  

w h o m  t h e y  s h o u l d  d i r e c t  c o u n s e l i n g  a n d  o t h e r  s u p p o r t  s e r v i c e s  

in t h e  h o p e  t h a t  it will l e a d  t o  p e r m a n e n t  b e h a v i o r  m o d i f i c a ­

ti on ,  a n d  i n  t h e  h o p e  t h a t  it w i l l  h e l p  t h e  p e r s o n  t o  c o p e  w i t h  

t h e  d i s e a s e .

T h e s e  g r o u p s  a r e  n o t  o n l y  a t  a  h i g h  r i s k  o f  i n f e c t i o n ,  b u t  

t h e y  p o s e  a  s e r i o u s  r i s k  t o  t h e  h e a l t h  o f  t h e  c o m m u n i t y .  T h e y  

a r e  l i k e l y  t o  t r a n s m i t  t h e  d i s e a s e  t o  i n n o c e n t ,  h e a l t h y  m e m b e r s  

o f  s o c i e t y .  A l t h o u g h  t h o s e  w h o  a r e  i n f e c t e d  w i t h  t h e  v i r u s  h a v e  

r i g h t s ,  t h e  s t a t e  a l s o  o w e s  a  d u t y  t o  t h o s e  w h o  a r e  n o t  i n f e c t e d .  

T h e  s t a t e  is o b l i g a t e d  t o  p r o t e c t  t h e  h e a l t h  a n d  w e l f a r e  o f  all its 

c i t i z e n s .  W i t h  a l m o s t  e v e r y  o t h e r  c o n t a g i o u s  d i s e a s e  i n  h i s t o r y  

t h e  g o v e r n m e n t  h a s  a c t e d  i n  a  m o r e  a g g r e s s i v e  m a n n e r  t h a n  it 

h a s  w i t h  r e s p e c t  t o  t h e  A I D S  e p i d e m i c . 3 0 0  B e c a u s e  t h e  s t a t e

3 8 9 .  See s u p r a  n o t e s  1 7 5 - 1 7 6  a n d  a c c o m p a n y i n g  text.

3 9 0 .  In th e  past, public health officials h a v e  treated c o n t a g i o u s  diseases 

in the fol l o w i n g  w a y :  locate the carriers, i n f o r m  t h o s e  w h o  m a y  h a v e  b e e n  

e x p o s e d ,  ofTer c o u n s e l i n g  to p r e v e n t  further t ransmission, a n d  e n s u r e  that 

infected p e r s o n s  stop all activity w h i c h  s p r e a d s  t h e  disease. T h o s e  w h o  

c o n t i n u e  to s p r e a d  the disease h a v e  b e e n  incarcerated. T h e s e  p r o c e d u r e s  are 

f o l l o w e d  in nearly e v e r y  slate w i t h  r e g a r d  to s u c h  S T D s  as syphilis a n d  

g o n o r r h e a .  D a n n e m e y e r  &  Franc, su p r a  n o i e  190, at 4 7. F o r  a n  e x a m p l e  o f  

legislation w h i c h  treats o t h e r  c o m m u n i c a b l e  diseases as r e p o r t a b l e  diseases 

a n d  w h i c h  e n a b l e  public health authorities to q u a r a n t i n e  a n  infected p e r s o n  

s h o u l d  their b e h a v i o r  threaien the public, s e e  A l a .  Code § 2 2 - 1 1 A - 3  (1987),

t'J'JUl . » / , i - l a w

« « < 
a n d  f e d e r a l  g o v e r n m e n t s  h a v e  n o t  a d e q u a t e l y  m o v e d  a g a i n s l -

t h e  H I V  v i r u s ,  t h e y  h a v e  n o t  fulfilled t h e i r  o b l i g a t i o n  t o  p r o t e c t  

t h e  p u b l i c  h e a l t h .  O n e  g r o u p  o f  p e o p l e  s h o u l d  n o t  b e  p e r m i t ­

t e d  t o  e x e r c i s e  t h e i r  r i g h t s  l o  t h e  d e t r i m e n t  o f  o t h e r s .  S o  far, 

m o s t  s t a t e s  h a v e  e x e m p t e d  h i g h  r i s k  g r o u p s  f r o m  r e a s o n a b l e  

r e g u l a t i o n ,  t h e r e b y  a l l o w i n g  t h e m  t o  e x e r c i s e  t h e i r  r i g h t s  t o  t h e  

d e t r i m e n t  o f  t h e  c o m m u n i t y .

Cal. Health 8c Safety Code § 3 1 2 3  ( W e s t  1988), Del Code Ann. lit. 16, 

§ 5 0 5  ( 1 9 83;, and Kan. Stat. Ann. § 6 5 - 1 2 8  (1985).
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CS FOR HOUSE BILL NO. 24 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - FIRST SESSION

B Y

I n t r o d u c e d :

R e f e r r e d :

S p o n s o r s ) :  R E P R E S E N T A T I V E S  S H A R P ,  G r u e n b e r g

A BILL  
FOR AN ACT ENTITLED

1 "An Act relating to HIV testing for certain sexual offenders; and providing for an
2 effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

W O R K  D R A F T  W O R K  D R A F T  * W O R K  D R A F T

4 * Section 1. AS 18.15 is amended by adding a new section to read:
5 ARTICLE 3A. HUMAN IMMUNODEFICIENCY VIRUS (HIV).
6 Sec. 18.15.250. MANDATORY HIV TESTING FOR SEXUAL OFFENDERS, (a) The
7 department, in consultation with the Department of Corrections, shall establish procedures under
8 which each person convicted of violating AS 11.41.410 - 11.41.440 shall be tested to determine
9 whether the person is infected with the human immunodeficiency virus (HIV). The testing

10 required under this subsection may be conducted without the person’s consent.
11 (b) Results of a test conducted under (a) of this section are confidential for purposes of
12 AS 09.25.110 - 09.25.120. However, the department shall promptly inform the following persons
13 about the results of a test conducted under (a) of this section, along with appropriate counseling:
14 (1) the spouse of the offender, upon request of the spouse of the offender.

-I-
V p v  - „ v -  ; d e l e t e d  ̂  t e x t  3 r a c k e t e d ;

■n o  f _ j  — /■ ' ’ *\
C S I I B  24( )



W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

1 (2) the victim of the offense and, if the victim is a minor, the victim’s legal
2 custodian, if evidence presented at trial or during sentencing procedures indicated that the
3 offender’s bodily fluids may have been transmitted to the victim and the victim or the victim’s
4 legal custodian requests information about the test results; and
5 (3) the commissioner of corrections.
6 * Sec. 2. AS 18.15.250, enacted by sec. 1 of this Act, applies to persons convicted of violating
7 AS 11.41.410 - 11.41.440 on or after the effective date of this Act.
8 * Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 24( ) -2-
■Va-v ~\v~ ! DELETED TEXT BRACKETED ]
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HTV IN ALASKA, 1985-1990

T h r o u g h  D e c e m b e r  3 1 , 1 9 9 0 , 3 6 4  o f  2 5 , 3 8 4  ( 1 . 4 % )  i n d i v i d u a l *  t e s t e d  a t  t h e  S e c t i o n  o f  L a b o r a t o r i e s .  

D i v i s i o n  o f  P u b l i c  H e a l t h ,  w o r e  p o s i t i v e  for H T V  infection. O f  1 3 , 5 2 3  m a l e s  tested, 3 1 9  ( 2 . 4 % )  w e r e  

posit i v e  a n d  o f  1 1 , 7 0 8  f e m a l e s  t e s t e d ,  4 1  ( 0 . 4 %  w e r e  p osi t i v e  for H T V  i n f e c t i o n  O f  4 , 4 1 9  A l a s k a  

N a t i v e s  tested, 3 4  ( 0 . 8 % )  w e r e  p o s i t i v e  for H T V  infection.
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AIDS-ALASKA
T h r o u g h  D e c e m b e r 3 1 , 1 9 9 0 , 1 0 4  A J a s k a n s  h a v e  b e a n  c o n f i r m e d  to h a v e  A l D S .  a n d  6 1  a r e  K n o w n  to h a v e  

died. O f  t h e  1 0 4  A I D S  c a s e s ,  8 8  a r e  in m a l e s  a n d  6  in f e m a l e 9 .  AJI p e r s o n s  with A I D S  in A l a s k a  c a n  b e  

classified into s t a n d a r d  risk c a tegories.
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E p id e m io lo g y B u l l  e  t i n

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  
T h e o d o r e  A .  M a l a .  M D ,  M P H ,  C o m m i s s i o n e r

D i v i s i o n  o f  P u b l i c  H e a l t h  
A l Z a n g r i ,  A c t i n g  D i r e c t o r

3 6 0 1  'C ' S t f * e t . S u it *  5 7 8 ,  P .O .  B o x  2 4 -0 2 4 9 ,  A n c h o r t f l* .  A l u k *  0 0 S 2 4 -Q 2 4 9 , (9 0 7 )  8 S 1 -4 4 0 8

S e c t i o n  o f  E p i d e m i o l o g y  
J o h n  M i d d a u g h ,  M D ,  E d i t o r

B u lle t in  N o .  3  J a n u « / y 2 2 , 1991

A ID S  - A L A S K A
T h r o u g h  D e c e m b e r 3 l ,  1 9 9 0 , 1 0 4  A l a s k a n s  h a v e  b e e n  c o n f i r m e d  t o  h a v e  A I D S ,  a n d 6 1  a r e  k n o w n  t o  h a v e  
d i e d .  O f  t h e  1 0 4  A I D S  c a s e s ,  9 8  a r e  i n  m a l e s  a n d  6  i n  f e m a l e s .  A l l  p e r s o n s  w i t h  A I D S  i n  A l a s k a  c a n  b e  
c l a s s i f i e d  i n t o  s t a n d a r d  r i s k  c a t e g o r i e s .
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HIV IN ALASKA, 1985-1990
Through December 31,1990, 364 of 26,384 (1.4%) individuals tested at the Section of Laboratories, 
Division of Public Health, were positive for HIV infection. Of 13,523 males tested, 319 (2.4%) were 
positive and of 11,708 females tested, 41 (0.4% were positive for HTV infection, Of 4,419 Alaska 
Natives tested, 34 (0.8%) were positive for HIV infection.
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