


FISCALNOTE

STATE OF ALASKA Bin No. HB 24
1991 LEGISLATIVE SESSION

Revision Date: Department AffectP 1 Alaska Court System
Title: An Act relating to HIV testing for BRU: Trial Courts
certain sexual offenders Components:

Sponsor: Sharp, Gruenberg
Requestor:  Sharp COMPONENT SERIAL NC, ~ 000 |OO0O 000 | 768

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS & CLAIMS
TOTAL OPERATING 00 00 00 0.0 00 00

CAPITAL
REVENUE
FUNDING:  (Thousands of Dollars)
GENERAL FUNDS 00 00 00 00 00 00

FEDERAL FUNDS

OTHER
TOTAL 00 00 00 0.0 00 00

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact: None
ANALYSIS:  (Attach a separate page if necessary)

No fiscal impact.

Prepared by: C. S. Christensen IIl, Staff Counsel I .o .-Phone: 264-8228
Division: Alaska Court System Date: 02/06/91
Approved by:  Arthur H. Snowden, II, Administrative Director —
Agency: Alaska Court System Date: » / 02/06/91
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA 1 BILL NO. HB. 24
1991 LEGISLATIVE SESSION
Revision Date: 1 Department Affected: Corrections

Title: "An Act relating to HIV testing .or BRU:
certain sexual offenders....effective dat™Jompongpf

Sponsor: ~ Rep. Sharp___
Requestor: COMPONENT SERIAL NO. | 1 ]

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL - -0- -0- 0- .1 . -0
REVENUE - v -0 o -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact..

Approved by Commissioner: -<7 > V.
Agency: Department of Correctioris Date: 02-12-91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1
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FISCAL 'NOTE

STATE OF ALASKA BILL NO. HB 24
1991 LEGISLATIVE SESSION
Revision Date: _ Department Affected: _ Public Safety
Title: An Act relatm? 10 HIV Testing BRU:  Alaska State Troopers
for certain _sexual offenders: . Component: Detachments

Sponsor: Reﬂs. Sharp & Gruenberg—

Requestor: R HESS COMPONENT SERIAL NO.

EXPENDITURES/REVENUES:  (Thousands of Dollars) (Inflation not Included)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND i STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

CAPITAL -0 - -0 - WO - -0 - - 0 - - 0 -

REVENUE 0 - c0- - 0-  -0-  -0-  -0-

FUNDING:  (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0 - -0 - -0 - .0 - -0 - -0 -
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact None,
ANALYSIS:  (Attach a separate page 1f necessary)
No fiscal Impact 1s anticipated.

Prepared by:  Gavle A Horetskl Phone: 465-4322

Division: = Commlsslonerls » O fTTC e Date: 2114191

Approved by Commissioner: Richard L. Burton
Agency: Department of Public Safety - ------ pate: 2/14/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, | Impacted Agency(ies).
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Summary of testimony given''HarcfT 6, 1991 to House HESS com m itted

My name is Linda Linson. | am a board member and the most recent
ast-prasident of the Fajrbanks NOWrand consider myself a strong
em|n|st I have Worked for most of my adult life in various human
ervic inc udln% domestic violence "and sexual assault and

hildr en's mental health services. Among my co-workers,, clients
ng fr|en are many people who have been, sexually assaulted -
hildren who have been molested-, adults who. have-been raped, etc.
am ver¥ very concerned about the spread of.AIDS, in general and
ppreciate .the’ additional trauma this- risk could imposé on. a
victim of sexual assault. | also have many friends and cp.rwcrkers
who are health care and corrections workers.

| "am"also one'of the people who"received'training by our local Red
Cross to. be .a speaker,for the American Red Cross AIDS Speakers'
Bureau/ | feel | must bring to bear all of-my training-and
experience In sexual assault and AIDS prevent|on and tell you th
House B ill 24 will not heIp a-single™.one,. of my friends, who-have
been molested or rapad,. will-hotA"help, Rrevent the spread of, AIDS
to a single one of my f r|ends Who are*nealth care and correction
workerstanld actuaIIy cannot help prevent-the ${J/read. of e .AIDS
virus' at.'ali".~~- ~ '

Any victim of sexual asSault'ls 'iirth'e" s'aiig"'pblitioh~'ab’ an% other
Person Who has, vo n r|Iy, or. |nvquntar|I?iI engaﬁed -In behaviors
hat ut them at %h risk’ for, contractmg f ey must get
tested for'HIV. ey want to know if have .been. |nfec
with this V|rus T ere Is*simply no. way to judge the risk
victim'is exp0|sed to b}/ knowing-, the- HIV status-of-the offe
know from my training that some people.have been infected
one tlme sexual contact with:somegneAwho is HIVf.  .There are
le who ave heen sex aIIy active for years with'-an iInfect
rtner and have not contracted thed|sease This virus is t
unpred|ctable ;

| very much want to see protoc |s- de eloped by all-cou
programs to inform all adult ul
arents of children who a
ind out if they\have the
|
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tested, which could prevent
early treatment that some HI
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corrections, personnel should alsg follow their protocols f

dealing w,lthpalf patients and of?en ers ﬁeg ﬁtu t be edu cated as

to. what high risk behaviors are and follow thé universal

AeiwPaautions for preventing infection.

Mr. Sharp has cited tuberculosis <TB) testmq as cn example of

testing .for a communicable disease; that we already require of some

Populatto_ns. The ethical and Ie%al basis for imposing such

esting is and always has heen the existence of an overwhelming

Paucbtuc health concetn. Th|s concern is in turn based on several
(] : Q((0000.

IB can be spread by casual contact with an infected person

1.
2. Those who are found: to have tuberculosis can be treated and
recover from TB, and

"3. The spread of TB can be prevented' from spreadmg through an
- institution if infected people are identified. o¢ ;

*None-qf these things are true of the-HIV virus or AIDS and -
therefore there is"no overwhelming public health interest in
prOV|d|ng a mechanism  to get anyone tested agalns t their will.
-T understand that there'are laws- similair to this'bill on'the'books
|n other states. | assure you that thoBe laws. ate.not helping
gone In those states oither. . We in Alaska are pro L#]d of ouT
In epg dence orm the mg-Xxs er-a*in««c;that tomotimu= happana
outside; -Please don't be naive about-this subject.» Educate
Q/o rselves about the tfe tive Walys to p revent "AIDS in Alaska. |
« mthink our-goals are-the same and reciate your cpncern, but HB
24 WI|| unfortunately not help anyone

Thank you for taking the time to read my comments, Please feel
free to call me or write with any questions at all. | can find
answers or make sure you find thém even if | don't know myself.
Linda Linson _

871 Goldmine Trail

Fairbanks, AK 997]).2

v437-3308 h - *

43G-1070 w
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FISCALNOTE
STATE OF ALASKA
1991 LEGISLATIVE SESSION BILL NO. HCR 24
Revision Data: Department Affected:  Univaralty of Alaska

Title:  Requesting the University of Alaska to compile certain types BRU: UAA Organized Research
of Intormation relating to adolscent pregnancy & parenthood  Component:
Sponsor:  Reps. Ellis, C. Davis and Ulmer

Requestor: Component Serial No.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY02 FY93 FY94 FY95 FY96 FY'
PERSONAL SERVICES

TRAVEL

CONTRACTUAL 750 750 750 750 750 750
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 750 750 750 | 750 750 750
CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 750 750 750 750 750 750
FEDERAL FUNDS

OTHBR
TOTAL 750 750 750 750 750 750

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page If neoeesary.)

Cost to establish data base and provide analysis for public policy review.

N
Prepared by: Marsha A. Hubbard Phone: 474-7593
Division: Statewide Bud?et Off}"sr/- Date:
Approved by: Brian Roaer6,U/ff!3iPreStAjbtf- for Finance
Agency: Unlversitv of Alaska U Date:

Distribution (by preparer). Legislative Finance, Legislative Sponsor, Requestor, OMS, 4 Impacted Agency(les).

Rev 10/90 Page 1of 1
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COMMITTEE ON HEALTH. EDUCATION
AND SOCIAL SERVICES

OFFICIALBUSINESS JUNEA%G@%&@J

March 5, 1991

FN's for Department of Health & Social Services
Court System
Department of Corrections

are all forthcoming ...

Department of Publ|c Safety is.a -0- and will not be
providing a FN for HB 24, L
iV

ib-VPatti
Committee Secretary/HESS/X4923



TESTIMONY TO THE HOUSE
HEALTH, EDUCATION AND SOCIAL SERVICE COMMITTEE

Date: March 6, 1991
Given hy: usan Stephenson
Representing: SHA NTI of Juneau

SHANTI of Juneau is anp organization committed to providing
accurate, up-to-date A DS education. in  Juneau and other
Southeast communities, and to providing support to persons
whose lives have been mpacted by AIDS.

We depend upon current medical information from the Centers
for Disease Control and from the State of Alaska DePartment
of Health ai i Social Services, especially the Section of
Epi demmlogy We strive to mee

prac

es
t our clients emotional and
ical needs with the highest d
fe
who

0
eqgree of confidentiality.
ea

about AIDS and

Our goal is to lessen peoples’ [s to
have contracted the AIDS

lessen the fears of people
virus.

We and our colleagues oppose HB24 for £ variety of reasons.

The bill has an ajr of panic which we feel is detrimental to
the very persons it intends to defend. It _proposes forced
testing” of a convjcted person; an act, which jf negotiated
Professmnally, could reap far greater and earlier benefits
or not only the V|ct|m but indeed, all contacts made
the person’ charged. We feel that this b ill, which violates
an individual's “right to privacy, will not benefit the
victim and will not deter the spread of the HIV virus.

Testing indicates the presence of antibodies in the blood.
It takes a window period of six, weeks to six months to
develop the antibodies. Conviction of an accused persgn
will, 'in all probability, take several months as well. The
appropriate  response ° is to assume, as health care
professionals now do, that the exposure was made to the HIV
Virus, and to take precautionary measures.

It is, of course, possible that a rapist can contract the
HIV virus from his victim. Without a baseline test one is
not able to confirm who may have given the virus to whom.

The Ie(I; alities of the mandatory testing could lead the
victim Yo litigation exposing her attack, her potential
status of HI her own benhavior, to mandatory testing
of the victim and so forth, ad infinitum. These Potentlals
lead not to protecting the victim, but to further trauma

Because of the window period, a —mandatory test of the
perpetrator could read negative. This would give the victim

a false sense of assurance.

|
e

ct
hi
b
vir
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A test of the perpetrator provides information about the
_lperpetr_ator. It provides no Information about the victim.
“The” b ill mentions the exchanq,e of saliva. It would require
appkrommately two quarts of saliva to place a person at
rsk.

The bill specifies a Iength)( process of notification — "the
officer —In  charge of the facility shall notify all
employees, medical =~ personnel, contract .  personnél, and
volunfeers providing services at the facility who have or

may have direct contact with , the inmate “or minor _in
question.” At present. there  are state agencies workin
against such public notification in workplaces, culling tha
Practme d|s_cr|_m|nator%. |t promotes a misunderstanding of
the transmission of the disease as does the use of the” word
saliva" in this bill

This bill proposes an invasive medical technique on a
potentially unwilling human being.

Far better to provide counseling for the perpe
time of the arrest. His co-operation can provide
test, and potentially .information_regarding his behavior and
therefore partner notification. The methods which have been
|mro|em_ented by our health care professionals are found to be
effective, Involuntary testing is not conducive to
co-operation.

HB24 aligns deviant Dbehavior  with the AIDS epldemlc. |t
does virtually nothing to benefit the victim. It promotes
negative connotations™ to an already stigmatized population,
We™ feel that the funds which would go to implementing this
act would be far better spent op education. It i5 the
high risk behaviors which continue to perpetrate this
epidemic and which must be changed.

trator at the
at\]baselme






liC'iISE COMMITTEE REPORT

B&te Referred: January 21, 191 FURTHER REFERRALS: Judiciary
Date of Committee Action: \ Finance
The HEALTH. EDUCATION AND SOCIAL SERVICE Committee consicered: HB 24
HOUSE BILL NO. 4 HIV TESTING FOR SEXUAL OFFENDERS

"An Act relating to HIV testing for certain sexual offenders; and providing for an effective date.1
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EDUCATION AND SOCIAL SERVICES COMMITTEFE

HEALTH.
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Good Moming. My name is Mark Tumeo. Iam a co-founder and past Chair of the
Interior AIDS Association. | currently serve on the Board of Directors and am here
to testify on behalf of the Chair of the Board, Ms. Susan Mclnnis, and the Board of
Directors of the Interior AIDS Association. We are strongly opposed to House Bill
24, the bill that would require HIV-testing of individuals convicted of sexual
assault, without the individuals consent, and mandates notification of the
convicted individual's spouse, the the victim of the offense, the victim's legal
custodian, and the commissioner of corrections of the results of the test. We urge
all legislators to oppose this bill, and ask the sponsors to withdraw it.

We are sure that the sponsors of the bill feel they are working towards a solution
to the spread of HIV and, most importantly, towards the protection of victims of
sexual assault. We alpplaud these goals. However, House Bill 24 will achieve
neither. In fact, it will hurt victims of sexual assault and impede the efforts of
organizations working to educate our communities on the risk ot AIDS.

Our first and foremost concern must be with the victims of sexual abuse. House
Bill 24 will do nothl_nP_for_ these victims. Consider first what HIV testing is, and Is
not. An HIV test will indicate if a person is positive AT THE TIME OF THE TEST.
Atest four months after an assault, the minimum time for sexual assault conviction
after an arrest, will not indicate whether the person was positive at the time the
sexual assault occurred. It is quite possible that a person convicted of a sexual
assault may have contracted the virus AFTER the crime. And to what advantage is
the knowledge that the assailant has tested positive for HIV, regardless of when
the disease was contracted. It says absolutely nothing about the status of the
victim ' A positive test of a convicted sexual assailant, several months to a year
after the crime, will only serve to further traumatize the victim of a sexual assault.

Anybody who has been sexuall?/ assaulted should be tested the da}/ of the assault, to
ensure that the person assaulted was not ALREADY POSITIVE for HIV before the
assault, and then tested again six-weeks afterwards -the maximum incubation
period before antibodies for HIV are froduced. No convictions will be completed
within six weeks. In fact, in cases of stranger rape, an arrest may not even have
been made by this point. By the time of a conviction, If it is achieved, the victim
should have ALREADY BEEN TESTED, CONFIDENTIALLY AND VOLUNTARILY, so
that appropriate health protection methods could already be underway. There is
NO ADVANTAGE to a victim of sexual assault to force the convicted assailant to be
tested, nor in sharing the results of this test with anyone.



We must also consider the effect this hill will have on others infected with HIV.
House Bill 24 promotes the dangerous illusion that we are dealing with AIDS, but
it will only force people away from the realization that they are particularly
vulnerable. This bill will further stigmatize HIV-positive individuals by once again
associating the illness with "deviant' or illegal behavior. Worse, it will promote the
Illusion that the 'ave_ragie' person is not at-risk for AIDS. The fact is mit a person
who commits rape is less likely to be a carrier than anyone who has sex with
prostitutes or is promiscuous. HIV-infection is growing at its fastest rate among
goun women between the aPes of 18 and 30 -not from sexual assault or drug use,

ut from consentual sexual relations ! The second highest rate of infection is
among teenagers, an equally high rate for men and women, once again from
consentual sexual contact. ){]furtherlng the false impression that only victims of
sexual assault are at-risk, or that only those who are rapists, gay or drug-users are
HIV-positive, 1S to place one more barrier in the way of effective AIDS education,
and to help condemn cur teenagers, especially young women, to death.

House Bill 24 is also an example of the type of potential state-sanctioned violation
of personal rights that all HIV-positive individuals fear. The argument that AIDS
should be treated like any other sexually transmitted disease when it comes to
testing and reporting is fellatios and based on a misunderstanding of the AIDS
epidemic. AIDS is NOT like other sexually transmitted diseases. Most notably, it
IS not curahle. More important, however, Is that individuals with other sexually
transmitted diseases are not singled out bg/ society for discrimination. People do
not loose their jobs if they are d|q?nose with gonorrhea; they are not denied
housing, insurance, or medical care if they are found to have syphilis: and no other
diagnosis of a sexually transmitted disease will subjecs a rapist to a potential
murder charge or result in isolation from the general prison population. With a
diagnosis of HIV-positive, these are common occurrences.



The violation of an individual's right to rivapY, a right guaranteed in our State
constitution, as proposed in House Bill 24, will not benefit the victim of a sexual
assault nor help stem the spread of AIDS. Its only possible effect is a punitive one
for the convicted Individual. In a nation that is strugﬂlm to reduce
discrimination against populations that are identified closely with HIV, we cannot
tolerate an obvious violation of an individuals right to privacy when it comes to
HIV-testing. We would do much more to help victim and criminal alike by better
educating the prison population about the dangers of HIV. As much as we dislike
the idea, we should make condoms and voluntary CONFIDENTIAL HIV-testing
available in prisons. We must educate the prison population and give them the
necessary tools, so that THEY can stop the sPread of HIV among themselves. We
know that personal knowledge of one’s own HIV status can helg an individual take
steps to change behaviors, remain healthy, and extend life. Behavior cha_n%e is the
onl)]/c_\(/jvay to stop the spread of this disease, not mandatory testing and violation of
confidence.

While AIDS education, the availability of condoms, and promotion of voluntary HIV-
testing in prisons are important goals for a limited target group, we must not
ignore the fact that it is our sisters and brothers, _sEouses, loved ones, family
members and friends who are reaII?/ at the greatest risk. Groups like the Interior
AIDS Association, the Anchorage AIDS Assistance Association, and Shanti Juneau,
are doing a great deal to educate local high-risk groups. In Fairbanks, the 1AA IS
working with giay and bisexual males, teens, women at-risk and IV drug users. We
are also actively educatmgi the general population. These efforts will continue, and
we hope the legislature will assist us in continuing our efforts.

You as legislators and we in %rass—roots organizations such as the IAA, have an
Immense resppn3|b|l|(tjy_to reach out to society with education, encouragement for
voluntary testing, and information on prevention of transmission of HIV, so that
people realize that it is our teens, young men and women, gay, bisexual or straight,
single or married, that this virus Is threatening and killing: it is not the behavior
of sexual assailant that this puttln?\‘thls nation, our state and our communities at
risk, it 1s sexual behavior in GENERAL. Punitive measures against a reviled
subgroup of the population will not prevent the spread of HIV nor provide
assistance or solace to victims of sexual assault.. House Bill 24 will only further
hamper out efforts, will result in f)unltlve_ isolation of individuals in prisons, and
will cause unnecessary and painful hysteria among the already traumatized victims
of sexual assault.



We encourage our law makers, especially the sponsors of House Bill 24, to
withdraw this bill and support legislation or resolutions that will encourage
statewide education regarding HIV, promote voluntary, confidential HIV-testing,
and support_alternau_ve_testh sites, while at the same time protecting the civil
rights and privacy of individuals who are HIV-positive.

| thank you for your time this morning, and for your willingness to address the
difficult issues surrounding the AIDS epidemic. | stand ready to answer any
questions you may have.
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HB24 T_estimonP/
Representative Bfert Sharp

HESS com mittee
February 21, 3:991

| have introduced HB24, which would make HIV testing mandatory
for persons convicted of sexual offenses. Test results would be
made available to the Commissioner of Corrections and, upon
request, to the victim or the spouse of the offender,.

Sexual offenses are recognized as one of the most offensive
in our nation. It is appalling when one considers that withholding
life threatening information from a victim who is struggling to
overcome the effects of an assault, essentially allows an offender
to continue mentally attacking the victim long after the physical
assault.

Studies indicate that fear of exposure to the AIDS virus is
more pronounced when intimate contact is involuntary. To subject
| victim to the added stress of "not knowing" is inequitable and
cruel justice.

HB24 requires that the offender be tested. The victim may
receive the test results upon request. Many believe this
information needs to be made available to help minimize the
victim's trauma and aid in recovery.

HB24 also provides the test results be provided to the
Commissioner of Corrections. The Federal Bureau of Prisons reports
that up to 20% of the prison population are targets of aggressive
sexual acts during their incarceration. Mandatory testing will
provide the Department of Corrections with vital information in



making decisions concerning housing, counselling, and providing
medical treatment to offenders who test positive.

The Department of Corrections has indicated that prisoners in
the Alaska prison system are presently given a medical examination
if their prison stay exceeds 14 days. This exam includes routine
blood tests for Hepatitis.

Some have expressed concerns that it would be more unfair to
provide a victim with false results because the methods of testing
are inaccurate. A 1989 study concludes that new test procedures
are available that virtually eliminate false positive results,
thereby putting these concerns to rest.

In addressing the Fourth Amendment question, courts have
determined that a government's interest in protecting the health
and safety of the general public outweigh the criminal's privacy
rights, and therefore administrative search may be conducted
without a warrant. Courts have held that "blood tests are not a
significant intrusion into the individual's privacy because they
have become ‘routine in our everyday life.""

Your bill packets have information addressing these issues.

Recent studies also indicate that early treatment would, among
other things, reduce the possibility of an HIV-infected individual
actually contracting AIDS.

Many states have addressed this issue. By 1987, 14 states
enacted legislation on the issue of antibody testing. Today there
are at least 29 criminal and civil statutes concerning this topic,
and at least 12 states have enacted legislation directly concerning
mandatory HIV testing.



HIV is not a political debate or opinion - it is a life
threatening illness.  When it threatens the lives of innocent
victims, it is in the public interest that government to step in
and take action.

| urge your favorable consideration of this legislation.
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Law and Medicine

Acguired Im m

State Legislative Activity

Iilnry Il Lewis. JD

MORE than «ISO bills have Iwen introduced in state legis-
latures in 1937, on the subject of acquired immunodeficiency
syndrome (AIDS). This Hurry of legislative activity rcllects
the serious public health concern raised by this disease in
every part of the country (see "References").

State statutes relating to the subject of AIDS were first
enacted in HIM. Most ofthe early laws created statewide task
forces to inform and educate the public. Since that time,
statutes have been enacted on a wide variety of AIDS-related
topics. The information included herein based on a review
through Oct (> 1987, focus on ten major subject areas that
have become matters of state law (Table). The categories
highlighted, as well as *xample.s of states that have enacted
laws on each ofthese issues, are (1) antibody testing, (2) blood
and blood products, (Il) confidentiality, (4{employment, 5
housing, (Ilgjinformed consent, (7) insurance, (8) marriage, (9
prison population, and (10) reporting.

It should be noted that state regulation constitutes another
means bﬁ.which pQIicYmakers have responded to the AIDS
crisis. This is particularly true with respect to regulations
developed by state insurance commissioners and state pubik
health department reporting requirements. Such regulations
usually carry with them the force of law.

ANTIBODY TESTING

A number of states have legislated on the issue of antibody
testing. In lllinois, a bill was sent to the governor that would
have required health care workers with a diagnosed case of
AIDS or AIDS-related complex (ARC), or one who tests
positive for the antibody, to notify theiremployers. Failure to
notify the employer would have constituted grounds for loss of
licensure. The bill was amendatorily vetoed by the governor.

Other state laws that deal with antibody testing have been
enacted on the following issues:

rioni ini* Department ot Stale Legislation, Division ol Legislative Activities
American Medico” Association. C "cngo
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Requiring hlond hunks, hospitals, and other storage
fitc ities to lest for the AIDS antibody (California, Illinois.
Ok thtoina, TVnnessre, TVxns, and Wisconsin).

establishment of alternative testing sites for voluntary
set'logic testing (California and Florida)

Requiring surgeons, physicians, funeral directors, and
hit ttl hanks, etc, when authorized to remove organs for
do" ation, or to receive semen for artificial insemination
purposes, to test for the presence ofthe AID S antibody in the
donated organ or semen (Delaware, Idaho, lllinois, Rhode
Ishml, Virginia, and Wisconsin).

. Requiring individuals convicted of prostitution to,he
scieened for sexually transmitted diseases (STDs) and >er-
mi ting anyone arrested for prostitution to re(westscreening
for STDs, mcIudin%presenceofthe AIDS antibody (Florida).

m Authorizing the secretary of the stale hoard of health or
alocal health official who believes thalan individual may have
itcommunicable or other disease thatisa danger to health, to
as <the individual for written informed consent to Is; ex-
amined to prevent the transmission of the disease to others. If
th «individual, when requested, refuses such an examination,
th-+examination may be compelled only on a court order hased
ot: clear and convincing evidence of a serious and present
health threat to others posed by the individual (Indiana).

Il Directing the state department of health to provide
¢i tlidential screeningand confirmatory testing at the request
0. "persons at high risk," ie, homosexuals, bisexuals, and
intravenous drug users, of contracting AIDS, by,contract
w.'h private physicians,.alternate screening sites, or clinical . *
la"inratorics ﬁowa).

1. Permitting Ihe director of the local or state department
ol health who knows or has reason to believe, through medical
or epidemiologic information, that a person is infected with
tiaAIDS virus and isadan%erto tlic public, toissue an order
requiring such a person to be examined and tested to deter-

n (ne whether he or she is so infected (Colorado).

3. Empowering the director of the state department of
h.alth to promulgate rules and requlations .that require the
t. sting for AIDS, without written permission, in the case ofa

Acquired Immuncdclicicncy Syndiorio—Lews
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newborn child when there is a high index of medical suspicion
by history or physical examination that the child may have
contracted the human immunodeficiency virus infection in
utero or at birth (Rhode Island).

BLOGD

In the overwhelming majority of states, processing, stor-
age, and distribution of blood constitutes a service and not a

JAMA New6. 1907—Vol 258. No 17

»

sale."hus, implied warranties of fitness and merchantability
do no apply, and liability is inij>oscd primarily where negli-
gence exists on the part of the processor or distributor. (It is
neecs ;iry to examine each states law to determine it the
immi ity covers the blood bank, hospital, physician, etc.)
Othe. state legislation concerning blood has been enacted on
the f lowing Issues:

Ulowing a parent to designate his or her donated blond

Acquired Ivnunoocl ciency Syndrome— cand 2411



FISAALNOTE
STATE OF ALASKA Bin No. CSHB 24
1991 LEGISLATIVE SESSION

Revision Date: Department Affected: Alaska Court System

Title: An Actrelating to blood tests BRU: Trial Courts
for persons charged with violating laws Components:

Sponsor: Sharp
Requestor: COMPONENT SERIAL NO. j 000 j000 | 000 | 768

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 92 FY 93 FY94 FY 95 FY 96 FYQ7

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

1 CAPITAL | I I I 1 I 1

J

REVENUE o | | | |

FUNDING:  (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by: C.S. Christensen Ill, Staff Counsel Phone: 264-8228
Division: Alaska Court System . Date: 03/04/91
Approved by: Arthur H. Snowden, Il, Administrative Director -
Agency: Alaska Court System / Date: Y 03/04/9']
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1
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STATE OF ALASKA Bill Version: HOUSE BILL 24

1991 LEGISLATIVE SESSION Publish Date: 1/21/91

REQUEST: ASCA_NOE

Revision Date: Agency Affcct.-Health & Social Serivces

Tttie: HTV Testing for certain bru: State Health Serivces

sexual offenders
Sponsor Sharp. Gruenberg Componentss ~ AIDS
Requester: House HESS
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

Personal Services 2.9 2.9 2.9 2.9 2.9
Travel
Contractual 0.1 0.1 0.1 0.1 0.1
Supplies 0.3 0.3 0.3 0.3 0.3
Equipment

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATTNC 0.0 3.3 3.3 3.3 3.3 3.3
CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars")

General Funds 0.0 3.3 3.3 3.3 3.3 3.3

Federal Funds

Other

TOTAL 0.0 3.3 3.3 3.3 3.3 3.3

POSITIONS

Full-Time 0

Part-Time 0

Temporary 0

AN ALYSIS: (attach a separate page if necessary)

These dollars are based on 160 sexual offenders entering corrections yearly, and 1.04% testing positive
The number of sexual offenders entering corrections is on the decline. Even with an increase in indivic
test costs, the total amount should not increase. o

Cost for tests are for the initial test are $18.25 for personal services and $1.75 for supplies.

Cost for confirmatoiy test after initial positive test is $55.00 by contract.

Prepared By: Alfred G. Zangri Phone: 465-3090
Division: PUBLIC HEALTFF Date: 02/13/91
Approved By Commissioner: Theodoie Mala. M.D., MPH Date:

Agency:. HEALTH & SOCIAL SERVICES

Distribution (by preparer):
Legislative Finance, Legislative Sponsor, Requestor,
Office of Management & Budget, Impacted Agency(ies)
page of
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CS FOR HOUSE BILL NO. 24 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:
Sponsors): REPRESENTATIVES SHARP, Gruenberg, Zawackl

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to blood tests for persons charged with violating laws; and providing

2for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section |I. LEGISLATIVE FINDINGS; INTENT, (a) The legislature finds that AIDS-related
5 conditions and other communicable diseases pose a major threat to the public health and safety. The
6Iegis|ature also finds that the health and safety of the public, victims of sexual crimes, and peace
7 officers, firefighters, and custodial personnel who may come into contact with infected persons, have not
8 been adequately protected by law.

9 (b) The purpose of this Act is to require that information that may be vital to me health and
].O safety of the public, victims of certain crimes, certain defendants and minors, and custodial personnel,
].]. custodial medical personnel, peace officers, firefighters, and emergency medical personnel put at risk
].2 in the course of their official duties, be obtained and disclosed in an appropriate manner in order that
13 precautions can be taken to preserve their health and the health of others or in order for these persons

14 to be relieved from grounm”ss fear of infection.

1 CSHB 24( )
New Text Underlined [DELETED TEXT BRACKETED]
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1 * Sec. 2. AS 18.15 is amended by adding new sections to read:

2 ARTICLE 3A. BLOOD TESTS OF CERTAIN DEFENDANTS.

3 Sec. 18.15.250. SEXUAL OFFENSES, (a) A defendant charged in a criminal complaint
4 filed with a magistrate or court with a violation of AS 11.41.410 - 11.41.440 and a minor with
5 respect to whom a petition has been filed in ajuvenile court alleging violation of AS 11.41.410 -
6 11.41.440, shall be subject to an order of a court having jurisdiction of the complaint or petition

requiring testing as provided in AS 18.15.250 - 18.15.290.

oo ~

(b) An alleged victim listed in the complaint or petition, or the prosecuting aitomey at

9 the request of an alleged victim, may petition the court for an order authorized under this section.
*0 (¢) The court shall promptly conduct a hearing upon a petition filed under (b) of this
11 section. |If the court finds that probable cause exists to believe that a possible transfer of blood,
].2 saliva, semen, or other bodily fluid took place between the defendant or minor and the alleged
13 victim in an act for which the defendant or minor is charged under (a) of this section, the court
14 shall order that the defendant or minor provide two specimens of blood for testing as provided
15 in AS 18.15.250 - 18.15.290.

16 (d) Copies of the blood test results shall be sent to the defendant or minor, each

17requesting victim or the victim’s designee and, if the defendant or minor is incarcerated or

18 detained, to the officer in charge and the chief medical officer of the facility in which the person
19 is incarcerated or detained.
20 Sec. 18.15.260. ASSAULTS ON CERTAIN PERSONS, (a) A person charged in a
21 criminal complaint filed with a magistrate or court and a minor with respect to whom a petition
22 has been filed in juvenile court, in which it is alleged in whole or in part that the defendant or
23 minor interfered with the official duties of a peace officer, firefighter, or emergency medical
24 person by biting, scratching, spitting, or transferring blood or other bodily fluids on, upon, or
25 through the skin or membranes of a peace officer, firefighter, or emergency medical person shall
26 be subject to an order of a court having jurisdiction of the complaint or petition requiring testing
27 as provided in AS 18.15.250 - 18.15.290.
28 (b) The peace officer, firefighter, emergency medical person or the employing agency,
29 officer, or entity may petition the court for an order authorized under this section.
30 (c) The court shall promptly conduct a hearing upon a petition filed under (b) of this
31 section. |If the court finds that probable cause exists to believe that a possible transfer of blood,
CSHB 24( ) 2
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saliva, semen, or other bodily fluid took place between the defendant or minor and the peace
officer, firefighter, or emergency medical person, as specified in this section, the court shall order
that the defendant or minor provide two specimens of blood for testing as provided in

AS 18.15.250 - 18.15.290.

(d) Copies of the test results shall be sent to the defendant or minor, each peace officer,
firefighter, and emergency medical person named in the petition and the employing agency,
officer, or entity, and if the defendant or minor is incarcerated or detained, to the officer in
charge and the chief medical officer of the facility in which the person is incarcerated or
detained.
Sec. 18.15.270. TESTING; TEST RESULTS, (a) The withdrawal of blood for a test
under AS 18.15.250 - 18.15.290 shall be performed in a medically approved manner. Only a
physician licensed under AS 08.64, regis'.ered nurse, licensed practical nurse, or certified
emergency medical technician may withdraw blood specimens for the purposes of AS 18.15.250 -
18.15.290.
(b) The court shall order that the blood specimens withdrawn under AS 18.15.250 -
18.15.290 be transmitted to a licensed medical laboratory and that tests be conducted on them
for medically accepted indications of exposure to or infection by the human immunodeficiency
virus (HTV) and other communicable diseases for which medically approved testing is readily and
economically available as determined by the court.
(c) Copies of testresults that indicate exposure to or infection by the HIV virus or other
communicable diseases shall also be transmitted to the department.
(d) The test results shall be sent to the designated recipients with the following
disclaimer
The tests were conducted in a medically approved manner
but tests cannot determine exposure to or infection by the
HTV virus or other communicable diseases with absolute
accuracy. Persons receiving this test result should continue
to monitor their own health and should consult a physician
as appropriate.

(e) If the person subject to the test is a minor, copies of the test result shall also be sent

to the minor’s parents or guardian.

CSHB 24( )
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(f) The court shall order all persons, other than fhe test subject, who receive test results
under AS 18.15.250- 18.15.290 to maintain the confidentiality of personal identifying data
relating to the test results except for disclosures that may be necessary to obtain medical or
psychological care or advice.

(g) The specimens and the results of tests ordered under AS 18.15.250 - 18.15.290 are
not admissible evidence in a criminal or juvenile proceeding.

(h) A person performing testing, transmitting test results, or disclosing information under
AS 18.15.250 - 18.15.290 is immune from civil liability for an action undertaken in accordance
with the provisions of AS 18.15.250 - 18.15.290.

Sec. 18.15.280. PERSONS IN CUSTODY, (a) Medical personnel employed by, under
contract to, or receiving payment from the state, an agency of the state, or a municipality to
provide service at a state prison, municipal jail, juvenile detention facility, or other facility,
including a health facility, in which adults are held in custody or minors are detained, or medical
personnel employed, under contract, or receiving payment to provide services to persons in
custody or detained at any of these facilities, who receives information as specified in this section
that an inmate or minor at the facility has been exposed to or infected by the HIV virus or has
a communicable disease, shall communicate this information to the officer in charge of the
facility in which the inmate or minor is in custody or detained.

(b) Information subject to disclosure under (a) of this section it,'"dudes the following: a
laboratory test that indicates exposure to or infection by the HIV virus or other communicable
diseases; a statement by the inmate or minor to medical personnel that the inmate or minor has
ADDS or an AIDS-related condition, has tested positive for the HIV virus, has been exposed to
the HIV virus, or has any communicable disease; the results of a medical examination or test that
indicates that the inmate or minor has tested positive for antibodies to the AIDS virus, has been
exposed to the HIV virus, has an AIDS-related condition, or is infected with AIDS or any
communicable disease; provided, that information subject to disclosure does not include
information communicated to or obtained by a scientific research study under prior written
approval expressly waiving disclosure under this section by the officer in charge of the facility.

(c) The officer in charge of the facility shall notify all employees, medical personnel,
contract personnel, and volunteers providing services at the facility who have or may have direct

contact with the inmate or minor in question, or with bodily fluids from the inmate or minor, of

New Text Underlined (DELETED TEXT BRACKETED]
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the substance of the information received under (a) and (b) of this section so that those persons

can take appropriate action to provide for the care of the inmate or minor, the safety of other

inmates or minors, and their own safety.

(d) The officer in charge and all persons to whom information is disclosed under this
section shall maintain the confidentiality of personal identifying data regarding the information,
except for disclosure authorized under this section or as may be necessary to obtain medical or
psychological care or advice.

(e) A person who intentionally discloses personal identifying data regarding information
obtained under this section to a person who is not a peace officer or an employee of a federal,
state, or local public health agency, except as authorized under this section, by court order, with
the written consent of the patient, or as otherwise authorized by law, is guilty of a class A
misdemeanor.

Sec. 18.15.290. DEFINITIONS. In AS 18.15.250 - 18.15.290,

(1) "AIDS" means Acquired Immune Deficiency Syndrome;

(2) "HTV" means the Human Immunodeficiency Virus.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 24 |
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SECTIONAL ANALYSIS
Section 1. Sets forth the legislative findings and intent

relating to AIDS and other communicable diseases as they pertain
to the health and safety of the public, victims of certain crimes
and employees put at risk in the course of their official duties.

Section 2. Adds a new section to AS 18.15. (Health & Safety)
to allow blood tests of certain defendants.

Sec. 18.15.250 Sexual offenses.

a & b) Victims of a sexual assault may petition the court
for an order requiring the defendant charged of the offense to
submit to a blood test for the purpose of determining the presence
of the human immunodeficiency virus (HIV) and other communicable
diseases.

¢c) The <court shall conduct a hearing to determine 1if
probable cause exists to believe there was an exchange of body
fluids and issue an order accordingly.

d) Test results shall be disclosed to defendant, the
victim or the victim"s designee, and the chief medical officer of
the facility in which the person is incarcerated or detained.

Sec. 18.15.250 Assaults on certain persons.

a & b) Peace officers, firefighters, or emergency medical
personnel who are victims of an assault where there is an exchange
of body fluids may petition the court for an order requiring the
defendant charged of the offense to submit to a blood test for the
purpose of determining the presence of the human immunodeficiency
virus (HIV) and other communicable diseases.

c) The court shall conduct a hearing to determine if
probable cause exists to believe there was an exchange of body
fluids and issue an order accordingly.

d) Test results shall be disclosed to defendant, the
petitioner, and the officer 1in charge of the facility 1in which
person is 1incarcerated or detained.

REPRESENTING
GOLDEN HEART
OF ALASKA

"«<BCrf7ona/ -sfryz/ysis 1



Sec. 18.15.270. Testing and test results.

a & Db) Outlines procedures for which testing may be
performed and the types of tests to be conducted.

c) Test results shall be provided to Department of Health
& Social Services.

d) Disclaimer shall be provided to recipients of the test
results which state that results are not absolutely accurate and
persons receiving results should monitor their own health and
consult a physician as appropriate.

e) Minor"s provision - test results of a minor shall be
disclosed to parent or guardian.

f) All persons receiving test results must maintain
confidentiality of information received except as necessary to
receive medical or psychological care.

g) Specimens and results are not admissible evidence in
a criminal or juvenile proceeding.

h) Civil Uliability immunity to all persons performing
testing, transmitting test results, or disclosing information in
accordance with provisions of this law.

Sec. 18.15.280. Persons in custody.

a & b) Medical personnel who have knowledge of an
inmate®"s (including minors) exposure to or infection by the HIV
virus or other communicable disease, including a positive test
result or a statement made to the medical personnel, must convey
this information to the officer in charge of the facility where the
person is incarcerated or detained.

c) The officer in charge of the facility must notify all
employees, medical personnel, contract personnel, and volunteers
providing services at the facility whomay have direct contact with
theinmate or minor 1in question so that appropriate action for
protection and safety can be taken.

d) Confidentiality must be maintained except as
necessary to obtain medical or psychological care.

e) Persons who intentionally disclose personal
identifying data regarding information obtained under this section
are guilty of a class A misdemeanor.

Sec. 18.15.290. Definitions
Sectional Analysis

CSHB24
Page 2
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Sponsor Statement
CSHB24

One of the most significant elements of state government is
its duty to protect the public from the spread of communicable
diseases. Alaska law upholds this obligation by requiring blood
tests of pregnant women to determine the presence of syphilis (AS
18.15.150). And, where it is believed to be necessary to preserve
and protect public health, persons can also be ordered to submit
to an examination to detect the presence of tuberculosis. (AS
18.15.135).

CSHB 24 is designed to safeguard certain crime victims and
public safety personnel by making available information regarding
risks to their health and relieving them of fear of infection fronm
all communicable diseases including AIDS.

Alaska®"s duty to protect crime victims, peace officers, and
emergency personnel is substantial. Therefore, it is not
unreasonable to warrant blood testing of defendants charged with
certain crimes to determine the presence of the human
immunodeficiency virus (HIV) and other communicable diseases.

It is known that AIDS antibodies may usually be detected in

the blood anywhere from two weeks to three months after infection,

REPRESENTING
GOLDEN HEART
OF ALASKA



and sometimes longer. If the defendant did infect the victim with
AIDS, but the presence of antibodies cannot yet be detected in the
victim®s blood, the victim may infect someone else before learning
he carries the AIDS virus. Therefore, the most timely way to find
out whether the defendant may have infected the victim is to test
the defendant. The risk of infecting others gives added weight to
the government®s interest in testing defendants charged with
crimes.

The 1implied intrusion from a court mandated blood test 1is
further minimized when compared to the advantages that may be
gained from 1informing a crime victim as well as the offender
whether he is at risk for infection with AIDS. Most recent
information indicates early detection and treatment is extremely
advantageous.

The great danger AIDS presents to our society and the rapid
spread of the disease in recent years presents the government with
a strong interest in establishing greater health safety standards.
CSHB 24 does just that.

HIV is not a political debate or opinion - it 1is a |life
threatening illness. When it threatens the 1lives of innocent
victims, it is in the public interest that government step 1in and

take action.

Sponsor Statement
CSHB24
Page 2
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M EMORANDUM

TO: HESS committee members
FROM: Representative Bert Sharp
DATE: March 4, 1991

SUBJ: CSHB24 dated 3/1/91

Before you is a new draft of HB24, dated 3/1/91. The changes
to this bill occur on page 2, line 17 where "or the victim"s
designeell was added; and page 2, line 20, "Assaults on Certain
Persons” was added and [ASSAULTS ON PUBLIC OFFICIALS AND MEDICAL

PERSONNEL] was deleted.

REPRESENTING

GQJLDEN HE
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Mike Meath
660 Wilcox Avenue #20
Fairbanks, Alaska 99709

Bert Sharp
State House
P.O. Box V
Juneau. Alaska 99811

Dear Sir:

This letter is to express my support of proposed House Bill 24. | fully support this
proposal which would make IHV testing mandatory for persons convicted of
sexual offenses. The results of such tests should be available to the victim, the
victim's legal guardian and the spouse of the offender. A victim’s inability to access
to an offender's IV results stands as a major obstacle to the process of healing
and reestablishing a sense of security. ‘lhe proposed legislation is a sign to the
public that our criminal justice system may begin to recognize victim's rights. |
would support anv legislation that would improve victim's rights without infringing
on the civil liberties of the accused. The proposed House Bill 24, on it's face, does
not appear to pose any threat to aconvicted sexual offender’s constitutional rights.

Thank you for your lime and consideration.

Sincerely,

Mike Meath

/sA tsc.~uppov-V



Jill Conway
660 Wilcox Avenue #20
Fairbanks, Alaska 99709

Bert Sharp
State House
P.O. Box V
Juneau, Alaska 99811

Dear Sir:

This letter isregarding the proposed House Bill 24. |1 wholeheartedly support this
proposal which would make HIV testing mandatory for persons convicted of
sexual offenses. The results of such tests should be available to the victim, the
victim’s legal guardian and the spouse of the offender. A victim's inability to access
to an offender’s HIV results stands as a major obstacle to the process of healing
and reestablishing a sense of Security. The proposed legislation is a sign to the
public that our criminal justice system is beginning to recognize victim's rights. |
would support any legislation that would improve victim's rights without infringing
on the civil liberties of the accused. The proposed House Bill 24, on it's face, does
not appear to pose any threatto a convicted sexual offender’'s constitutional rights.

Thank you for your time and consideration.

Sincerely,

Jill Conway
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M EMORANDUM

T0 Representative Pat Carney
Co-Chair HESS Committee

Representative Georgianna Lincoln
Co-Chair HESS Committee

FROM Representative Bert Sharp
DATE: January 25, 1991
SUBJ: Scheduling request

FARBANS

119N CUSHMAN
FAIRBANKS. ALASKA 99701
(907)452-7885/7886

WHILE IN JUNEAU

PO BOX V
STATE CAPITOL
JUNEAU, ALASKA 99811
(907)465-3004/3018

I respectfully request a hearing to be scheduled as soon as

possible on HB24, AIDS Testing for Sex Offenders.

increasing number of sexual offenses occurring

In view of the

in our State, 1 feel

it is critical that this legislation be reviewed and passed out of

committee with all due speed.

HB24 would require mandatory HIV testing

all convicted

sexual offenders. Results of this test would be made available to

the Department of Corrections in the interest of protecting

inmates, the spouse of the offender, and the victim or the victim"s

legal custodian.

I have prepared a CS for committee consideration. The only

change 1is that notification to the victim or the

upon request.
A fiscal note has been requested.

REPRESENTING
GOLDEN HEANnT
OF ALASKA

spouse shall be

other
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Renee Herbst

9902 Afognak Circle
Eagle River AK 99577
February 5, 1991

Bert Sharp

State House

PO Box V

Juneau AK 99811

Dear Mr. Sharp:

I support the house bill 24. I think it is 1imperative that this
be passed. It is unfair that victims of molestation or rape not
know of other horrors that may befall them besides the trauma of
the event. It is time to pay some attention to victims®™ rights
especially as it is those same victims that vote for the
legislators. Give us all a chance.

Sincerely,

m w
(enee Herbst

Ofn
OJH|'foui/rww <U M

IJMXi



P.O. Box "2884
Fairbanks. °°"C?
1 February 199i

Dear Bert Sharp:

| am writing to thank you for proposing HB24. ana |

plan to write to other legislators to solicit their support
for your efforts.
[t is a triumph of twisted reasoning that at this time

rapists and molesters are. in effect, allowed to continue
their torture and power over their victims long after the
physical assault has ended.

.. Aga mY appreciation for supporting legislation that
is important for ali women.



P.0. Box '"2884
Fairbanks. 997GT
1 February 1991

Dear 3ert Sharp
Thank you for proposing HB24, | only hope chat other

legislators have the courage to support the Dill.
Until recentlr | was not aware that victims of rape ana
owed access to the results of HIV tests

incest were not al | _ _
forffifi'd on sn<?if C 1010 r.no inol©ot-efSi it i?
inconceivable that at this time rapists and molesters are
in effect, allowed to continue their control of their
victinv's lives long after the physical assault has ended.
My appreciation for your farsightedness in proposing

this legislation before it became a popular issue

Sincerelés,

Ted S. Sponsel
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M E MO R ANDUWM December 17, 1990
SUBJ: AIDS Testing for Sexual Offenders (W.0. 17-LS0233)
TO: Terri Lauterbach, Legislative Counsel
FROM: Representative Bert Sharp

My primary intent 1in proposing this Jlegislation is to make this
information available to the victim or the offender®s spouse. In
addition, it would be made available to prison officials to allow
for possible segregation and medical treatment.

I understand that this may raise constitutional privacy issues.
However, I believe that threshhold was crossed with the
establishment of mandatory DWI breathalyzer and blood tests for
persons charged with DWI offenses.

The legislation would provide for testing for an HIV positive
response as well as full-blown AIDS.

Please revise the bill accordingly, and let me know if 1 <can
provide you with further clarification.

REPRESENTING
GOLDEN HEART
CF ALASKA



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Flaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

MEMORANDUM November 28, 1990

SUBJECT: AIDS Testing for Sexual Offenders (W.O. No. 17-LS0233)

TO: Representative Bert Sharp

FROM: Terri Lauterbach \iN*—

Legislative Counsel

Enclosed is a draft relating to AIDS testing for sexual offenders.

You will note that the draft only requires testing, as you requested, and it makes the
results of the tests confidential. It does not provide that the results of the test be
communicated to anyone.

I have expanded the draft beyond "rapists” to include all degrees of sexual assault and
sexual abuse of a minor. This is in keeping with a recently enacted Washington law,
a copy of which is attached. The Washington law also requires testing for certain
drug offenders and prostitution offenders and counseling for the persons who are
tested, but | have not added those provisions to your bill.

You requested a discussion of the legal ramifications of the draft. Issues raised by
mandatory testing lie in the area of privacy for the most part. A blood test is an
intrusion into the body, an area for which society recognizes an expectation of
privacy. Therefore, there are issues raised under art. I, sec. 22, Constitution of the
State of Alaska, which recognizes a specific right of privacy, and under the federal
constitution, which has been interpreted to grant an implied right of privacy under
several different provisions.

There would be additional privacy issues raised if, instead of simply testing the
offenders, your bill also provided for sharing information about the test with anyone
else, for instance, the victim of the assault or abuse or the warden of the prison.

I cannot give you a full discussion of the constitutionality of your proposal until |
understand the purpose for which you would require AIDS testing. |Is the purpose
to counsel inmates before they return to society? Isthe purpose to allow segregation
in prison? Is the purpose to inform the victim or the offender’s spouse or other



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

PO. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-1867 nr 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

MEMORANDUWM December 21, 1990

SUBJECT: HIV + Testing for Sexual Offenders (Work Order No.

7LS-0233)
TO: Representative Bert Sharp
FROM: Terri Lauterbach

Legislative Counsel

Enclosed is a new draft of your bill relating to HIV + testing for sexual offenders.

As you requested, I have expanded the draft’s scope to include HIV + testing, not just
AIDS testing. | have also provided for sharing the results of the test with the persons
you requested.

I must advise you that the privacy issues | raised in my first memo are probably not
the same sort that are raised by the DW 1 testing area that you mentioned. Testing
following suspicion of DW I is an investigative technique for gathering evidence of a
crime; having AIDS or HIV+ blood is not a crime. Also, DWI blood tests are not
mandatory, and even breath tests can be refused, although with a penalty. So, the
intrusive aspect of this bill is significantly greater (blood test vs. breath test) and for
a different purpose (public health vs. criminal investigation) than the intrusiveness
related to DW | investigations.

All this is not to say that your draft, ifenacted into law, would be totally indefensible.
There obviously are some implications for public health. 1just want to let you know
that the privacy and policy considerations involved in DW | cases are not really the
same as those involved in HIV + testing so DWI precedents would not be very
helpful in supporting your bill if it were tested in court.

Let me know if | can be of further assistance.

TML:mi
90-016.mai

Enclosure
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70.24.310 Title 70 RCW:

prevention, transmission, and treatment of AIDS and
shall not be required for employees who are covered by
comparable rules adopted under other sections of this
chapter. In adopting rules under this section, the depart-
ment shall consider infection control standards and edu-
cational materials available from appropriate
professional associations and professionally prepared
publications. [1988 ¢ 206 §608.f

70.24.320 Counseling and testing ~ AIDS and
HIV. Definitions. Unless the context clearly requires
otherwise, the definitions in this section apply through-
out this chapter. _ o

(1) "Pretest counseling" means counseling aimed at
'[elpmgi the individual understand ways to reduce the
risk of HIV infection, the nature and purpose of the
tests, the significance of the resuits, and the potential
dangers of the disease, and to assess the individual's
ability to cope with the results.

‘2)_'Postte_st counseling" means further counseling
following testlng usually directed toward increasing the
individual's understanding of the human immunodefi-
ciency virus infection, changing the individual's behav-
jor, and, if necessary, encouragmg the individual to
notify persons with whom there has been contact capable
of spreading HIV.

(3) "AIDS counseling" means counseling directed to-
ward increasing the individual's understanding of ac-
quired immunodeficiency syndrome and changing the
individual's behavior.

(4) "HIV testing" means a test indicative of infecticr.
with the human immunodeficiency virus as specific’,! by
the board of health by rule. [1988 ¢ 206 § 701

70.24.325 Counseling and testing  Insurance re-
quirements. (1) This section shall apply to counseling
and consent for HIV testing administered as part of an
%pcpvl\llcatmn for coverage authorized under Title 48

(2)  Persons subject to requlation under Title 48 RCW
who are requesting an insured, a subscriber, or a poten-
tial insured or subscriber to furnish the results of an
HIV test for underwriting purposes as a condition for
obtaining or renewing coverage under an insurance con-
tract. health care service contract, or health mainte-
nance organization agreement shall:

%1)_ Provide written information to the individual prior
to being tested which explains:

[) What an HIV test is;

_(i1), Behaviors that place a person at risk for HIV
infection:

(iif) That the purpose of HIV testing in this setting is
to determine eligibility for coverage;

iv) The potential risks of HIV testing; and

v) Where to obtain HIV pretest counseling.

Public Health and Safety

involved in handling or determining applications for cov-
erage or claims of the applicant or claimant and to those
persons designated under (c)(iii) of this subsection; and
i) Requirements under (c)(1ii) of this subsection,

¢) Establish procedures to inform an applicant of the
following: _ -

(i) That post-test cour]selm_?, as specified under WAC
248-100-209(4), is required it an HIV test is positive or
indeterminate; _ _

(i) That post-test counseling occurs at the time a
positive or indeterminate HIV test result is given to the
tested individual: ,

(i) That the applicant may designate a health care
ﬁrowder or health care agency to whom the insurer, the

ealth care service contractor, or health maintenance
organization will provide positive or indeterminate test
results for interpretation and post-test counseling. When
an applicant does not identify a dem%nated health care
provider or health care agency and the applicant's test
results are cither positive or indeterminate, the insurer,
the health care service contractor, or health maintenance
organization shall provide the test results to the local
health department for interpretation and post-test coun-
seling; and - _ _

(|v% That positive or indeterminate HIV test results
sfall not be sent directly to the applicant. [1989 ¢ 387 §

]

70.24.330 HIV testin
person may undergo HI
consent except: _

(1) Pursuant to RCW 7.70.065 for incompetent
persons; _ _

(2) In sercPreva_Icncc_ studies where neither the per-
sons whose blood is being tested know the test results
nor the persons conducting the tests know who is under-
going testing; _ ,

_(3% If the department of labor and industries deter-
mines that it is relevant, in which case payments made
under Title 51 RCW may be conditioned on the taking
of an HIV antibody test; or _ _

(4% As otherwise expressly authorized by this chapter.
[1988 ¢ 206 § 702]

70.24.340 Convicted persons
and counseling for certain offenses  Employees sub-
stantial exposure to bodily fluids  Procedure. (1) Lo-
cal health departments authorized under this chapter
shall conduct or cause to be conducted pretest counsel-
ing, HIV testing, and posttest counseling of all persons:

(a) Convicted of a sexual offense under chapter 9A.44

Consent, exceptions. No
testing without the person’'s

Mandatory testing

(b) Convicted of prostitution or offenses relating to
prostitution under chapter 9A.88 RCW; or

(c) Convicted of drug offenses under chapter 69.50
RCW if the court determines at the time of conviction
that the related drug offense is one associated with the
use of hypodermic needles. *

@) Obtain informed specific written consent .for an _ _
HIV test. The written informed consent sha:l include: (2)  Such testing shall be conducted as soon as possible
( after sentencing and shall be so ordered by the sentenc-

i) An explanation of the confidential treatment of the after
ing judge.

test results which limits access to the results to persons

(Title 70 RCW—p 20] (10 El)
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issuetKalJudicial warrant based on probable cause.10* For a search,werr”
rant to issTle-dn a criminal context, there must be probab.le-'cause to
believe that a cmne”~has been or is being committed”~' Conversely, if
the search is-deemed administrative, warranted'inspect premises or
persons are issued when thehs”re reasonable mislative or administra-
tive standards that authorize thegjfeHjJfrusions.MUFurthermo some cir-
cumstances will justify a v*jardmless administrative search.Ad Thus, the
standards that autlyHrifecriminal and administrative searches differ
and perhaps ap”ss rigorous in the latter. Whether a search of an indi-
vidual’stikrtm is reasonable, thereforemepends on whether the search is
crirnkfal or administrative in nature.

A. Standards Governing Criminal Searches Under the; Fourth
Amendment

In Schmerber v. Californiamhe Supreme Court held that compul-
sory a inistration of a blood test is a search under the fourth amend-
ment.\JWhile the Court determined that the police investigation of a
vehicular homicide had provided probable cause to believe that the de-
fendant had been driving while intoxicatedgthe defendant’s blood alco-
hol test was conducted without a warrant.ll The Court held, however,
that under these circumstances a warrantless search was reasonable be-
cause the evidence of drunk driving woul ave been lost by the time
the police had obtained a search warrant.ld&Therefore, promotion of a
legitimate governmental interest outweighed the intrusion into the de-
fendant’s privacy.

Schmerber demonstrates that if the test of an individual’s blood is
intended to discover and secure evidence for use in a criminal proceed-
ing, the government must obtain a search warrant founded on probable
cause that the test will yield evidence of a crimgaunless a time delay
It in loss of the evidence altogether. Schmerber and its
however, shed little light on the reasonableness of a blood

would re
progeny,

104. Skinner. 109 S. Ct. at 1414,

105. See Camara. 387 U.S. at 534; Note. Mandatory AIDS Testing, supra note 3. at 1424,

106. Camara. 387 U.S. at 538

107. See Note. Mandatory AIDS Testing, supra note 3, at 1424; see also infra notes 124-64
and accompanying text.

108. Note, Mandatory AIDS Testing, supra note 3. at 1424,

109. 384 U.S. 757 (1966).

110. 1d. at 767.

111 1d. at 768-69 & n.12.

112. 1d. at 770-71; see also Note. Mandatory AIDS Testing, supra note 3. at 1425 'noting
that the alcohol "would have dissipated from the defendant's blood hefore a search warrant could
have been obtained").

113. Note. Mandatory AIDS Testing, supra note 3. at 1427.

114, In Winston v. Lee. 470 U.S. 753 .11985). the Court refused to authorize removal of a

S-Fowsor™ Su.PPae.T * \
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search in an administrative situation. Arguably, a program of
mandatory HIV testing of sex offenders represents a search that is more
administrative than criminal in nature. Because the primary purpose of
mandatory testing is to protect some element or segment of public
heal and not to obtain evidence to be used in a criminal proceed-
ingydMone must look closely'at the way in which the Court has devel-
oped its doctrine of administrative searches in order to fit mandatory
HI1V testing for sex offenders within the fourth amendment framework.

B. Standards Governing Administrative Searches Under the Fourth
Amendment

1. Warranted Searches

In Camara v. Municipal Courtll6the Supreme Court reversed the
defendant’ conviction, which was based on his refusal to allow state
health inspectors to nduct a warrantless search of his home for hous-
ing code violations., The Court held that an administrative search
conducted to enforce state regulations in the public interest constitutes
a significant intrusion on fourth amendment interests. When performed

without a rant, such a search lacks the necessary fourth amendment
safeguards. The Camara Court declared that an administrative
search would be reasonable only if performed on the basis of a rant

that verifies the need for and delineates the scope of the search.JThe
Court did not impose criminal search standards for probable cause as a
requirement for obtaining an administrative warrant. Rather, the Court
sought to strike a balance between the public and private interests im-
plicated in an administrative search by holding that there is probable

bullet from the defendant's body that the Commonwealth of Virginia claimed would provide
strong evidence of the defendant’s guilt. Because the surgery was dangerous to the defendant, the
intrusion was more severe than the one sanctioned in Schmerber. See id. at 761 4 n.4. Further,
because the Commonwealth had substantial addit.mal evidence that would convict the defendant,
the Court declared that the invasion of the aefendant’3 body was unreasonable. Id. at 767.

115. See supra text accompanying notes 101-02. The Presidential Commission on the Human
Immunodeficiency Virus Epidemic recommended legislation that would make knowing, intentional
transmission of HIV a criminal otfense Presidential Commission, supra note 2. at 120. In this
respect, a mandatory HIV test of a sex offender could be seen as a criminal search under the
fourth amendment, since the government would be seeking evidence useful in a criminal proceed-
ing. A few states, including Florida, ldaho, Louisiana, and Nevada, have passed criminal statutes
specifically intended to cover intentional HIV transmission. Id. Furthermore, some states nave
chosen to use a positive HIV test to increase sentences in sexual assault convictions wnen the
defendant was aware that he was HIV-infected at the time of the attack. Hotftnan. .,upra note 4. ut

0,
116, 387 U.S. 523 (1967).
7. 1.

118 1. at 534,

119. 1d. at 531-33 4 n.10.
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cause to issue a warrant to inspect when “reaso le legislative or ad-
ministrative standards” mandate the inspection.

The probable cause standards for an administrative search are rela-
tively vague as compared with those required in the criminal context.
For example, the Camara Court found that the condition of the sur-
rounding area, the passage of time, and the nature of the premises to be
inspected are rgasonable legislative standards upon which a search war-
rant can issue.ld The Court did not demand that authorities have ex-
press kno ge of the premises’ particular condition before requesting
a warrant, Legislative standards, however, must be rational and must
represent a valid public interest in order to provide probabjz cause to
issue a “suitably restricted” administrative search warrant,

2 W arrantless Searches

Twenty years after Camara the Supreme Court modified its stance
on the issue of whether an administrative search could be reasonable if
conducted without a search warrant. In New York u Burgerl> the
Court expanded the scope of administrative searches to allow warrant-
less inspections in situations of special need: situations in which indi-
vidual privacy interests ar eakened, and governmental interests are
concomitantly heightened.JdJIn upholding a warrantless inspection of
an automobile junkyard, the Court determined that closely regulated
industries subjected to subsyartial governmental oversight have a low-
ered expectation of privacy.m

The Burger majority stated that a warrantless inspection may be
reasonable under the fourth ameWnent if three criteria are met. First,
following the Camara rationale,d the government must demonstrate
that a substantial state interesysistifies the regulatory scheme under
which the inspection is made. Second, the warrantms inspection
must be necessary to further the regulatory scheme. Finally, the
state’s inspection program must be sufficiently certain and regular in its
application to ve as a constitutionally adequate substitute for a
search warrant.a0To satisfy this last requirement, the program of in-

120. |d. at 538.

121 1d.

122 1d.

123 1d. at 539,

124. 482 U.S. 691 (1987).
125. 1d. at 702,

126. 1d. at 700.

127. See supra text accompanying notes 116-23.
128, Burner, 482 U.S. at 702

129. 1d.

130. 1d. at 703.
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spection must alert a party to the possibility of being subject a
search, and the search must be limited in time, place, and scope.ﬂ
In Burger the Court did not discuss whether the three part reason-
ableness test would govern administrative searches of an individual’s
body and body flifids, but two years later the Supreme Court consid-
ered this issue in Skinner v. Railway Labor Executives' Association.1®
Finding that on-the-job intoxication is a significant problem in the rail-
road industry and that employees who abuse alcohol and drugs consti-
tute a serious threat to public safety, the Court upheld administrative

regulations mandating warrantless blood urine tests of employees
who are involved in specified accidents. As in Schmerber,13 the
Court confirmed that bl , urine, and breath tests are searches under

the fourth amendment., Noting that a presumption in favor of a
search warrant issued upon a degree of individualized suspicion still ex-
ists, the Court observed that indivi lized suspicion is not a constitu-
tional requisite for every search. Instead, judicial review of the
railroad industry’s drug testing program requires a balancing test simi-
lar to those applied in Camaralidl and Burger.13

In Skinner the Court observed that special needs necessitated a
balancing of governmental d private interests and made warrant re-
quirements impracticable.AUHere, as in Burger, the Court found that
the customary governmental regulation of the railroad industry had
weakened privacy interests and heightened governmental inggkests
thereby making a warrantless search constitutionally acceptable. he
Court held that a substantial state interest in regulating the conduct of
railroad employees justified the reguiatory program under which the
state administered toxicological tests.

131 1d.

132. 109 S. Ct. 1402 (1089).

133. 1d. at 1407, 1421-22. The Federal Railroad Administration found that from 1972 to 1953
at least 21 sidgnificant train accidents involved drug or alcohol intoxication, and that these inci-
dents resulted in 25 fatalities, 61 injuries, and damage to property estimated at S19 million. Id. at
1407-08.

134. 384 U.S. 757 51966).

135, Skinner, 109 S. Ct. at 1412-18,

136. Id. at 1417.

137. 387 U.S. 523 (1967).

138. 482 U.S. 691 (1987).

139. Skinner. 109 S. Ct. at 1414,

140. I1d.-, Note. Mandatory \IDS Testing, supra note 3. at 1430-3L

141, The Court remarked that the test regulations were intended to reduce or eliminate acci-
dents and other fatal incidents, and that the "“governmental interest in ensuring the safety of the
traveling public and of the employees themselves plainly justilies prohibiting covered employees
from using alcohol or drugs on duty . ... This interest also ‘requirejs) and justiffies| the exercise
of supervision to assure that the restrictions are in fact observed.™ Skinner. 109 S. Ct. at 1415
(quoting Gritfin v. Wisconsin. 483 U.S. .368. 875 (1987)).
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The Court further found that the warjgntless inspection was neces-
sary to implement the regulatory scheme.ULBecause the regulations re-
lied principally on blood tests to evidence recent drug or alcohol use
prior to an accident, the Court determined that any delay in obtaining
a warrant would defeat the effectiveness of the blood assay because eyi
dence of drug or alcohol use deteriorates rapidly in the bloodstream7$
Furthermore, although employees know that an accident will trigger
testing, the unpredictability of the occurrence of such an event en-
hances th eterrent effect of the penalties for the use of drugs or in-
toxicants.£TThus, the Skinner inspection program is regular enough in
application to further the underlying administrative scheme and to
alert the individual of the possibility of being subject to a suitably lim-
ited search. Because the government’s interest in testing railroad em-
ployees outweighed the employees’ justifiable expectations of privacy
under these circumstances, and because the Skinner warrantless inspec-
tion program met the Barger standardggfor such a scheme, the Court
found no fourth amendment violation.@

The Court followed a similar analysis in National Treasury Em
ployees Union u Von Raabuo when upholding a suspicionless drug
testing program for any customs officers carried firearms or who
directly participated in drug interdiction.tf¥ While holding that uri
testing for illicit drug use clearly implicates the fourth amendment.l].%
the Court determined that the realities of the workplace justify certaj
physical intrusions that might be unreasonable in other situations.w
Finding that customs employees perform a function which substantially
impacts public safety and welfare and that the safety of each employee
depends largely on each employee’s titness for the job, the Court stated

that these individuals shoul pect some inquiries that might be intru-
sive in other circumstances.alJCertain forms of public employment, the
majority concluded, result in a diminished ectation of privacy even

with respect to intrusive physical searches.dl Ultimately, under these
circumstances the government has a compelling interest in ascertaining
the trustworthiness and fitness of its drus interdiction force that out-

142, See id. at 1421
143, 1d. at 1420-21: see also Schmerber, 234 U.S. at 770-71,

144, Skinner. 109°S. Ct. at 1419-20.
15, 1d. at 141521

146, 109S. Ci. 1364 (1939),

147, 1d. at 1397,

148, 1d. at 1390
149, 1d. at 1393,
150. 1d.at 11%.

151 1d.at 1393
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weighs individual privacy expectations.HPersuaded that the drug test-
ing gram bore a close and substantial relation to the government’s
goaladand that the regulation cﬁrly informed the employee of the ra-
tionale and scope of the'test, the Court applied the warrantless
search standards of Burger and resolved the balanci test between
public and private interests in the government’s favorr.E

At least one commentator has contended that the Skinner and Von
Raab balancing teggawould apply to court-ordered HIV testing as well
as to drug testing.aJUnder this rationale, involuntary HIV tests would
be permitted if the physical intrusion served a special governgeental
need that outweighed the individual’s expectation of privacy. The
Supreme Court has yet to consider wheth compulsory HIV testing
can meet that fourth amendment standard.AJIn Glover v. Eastern Ne-
braska Community Office of Retardation..ss however, one federal court
considered a licy that mandated HIV testing as a condition of state
employment.

The Glover court considered the constitutionality of an agency pol-
icy that required certain employees who d extensive contact with
agency clients to undergo testing for HIV.4&1 The court found that al-
though the legislature might have enacted the policy to combat the
spread of HIV, evidence showed that the risk of HIV transmission be-
tween agency employees and clients was so insignifigant that the policy
had no real effect in preventing the spread of HIV.ALThe court, there-
fore, decided that the government’ interests in providing a safe envi-
ronment for agency clients did not o eigh the employees’ reasonable
expectation of privacy in their blood.&lRepeating that the governmen-
tal intrusion must be reasonable in both inception and scope, the court

152. 1d. ac 13%.

153, Id. Presumably, the Court applied the Skinner deterrence rationale to the warrantless
urine testing in Von Raab. The mag'ority remarked that the petitioner's claim that such testing is
inerfective and. therefore, not conducive to the regulatory scheme was unfounded because it is
extremely difficult for a drug user to alter the test results by avoiding use of the drug aftei the test
date is known. Id.

154, 1d. at 13%.

155. 1d. at 139.

156. See Crim. Just. Newsl., Apr. 17.1989, at 3.

157, Id. (statement of Judge Mary C.Morgan).

158. Note. Mandatory AIDS Testing, supranote3. at 143L

159. 686 F. Supp. 243(D. Neb. 1988).

160. The governing board of the Eastern Nebraska Human Services Agency had adopieu s
%olicy that required certain employees to submit to mandatory testing for tuberculosis, hepatitis

,and HIV. 1d. at 244 In addition, the policy contained reporting and disclosure requirements lor
employees who know or suspect they have one of the diseases or are treated for anv of them, .u

161. 1d. at 247.

162. 1d. at 249,

163. 1d. at 250.
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held that the mandatory blood testing policy was not justified at its
inception and, thereﬂe, %vas an unreasonable search in violation of the
fourth amendment.

>Al. An Administrative Scheme for Mandatory AIDS Testing:
California’s Proposition 96 /

On”~lovember 81988, the California electorate approved an initia-
tive knowms”s Proposition 96. Added as Chapter 1.20 to tW California
Health and S~ety Code,'6* Proposition 96 enables victims of sexual
crimes as well as'smrtain peace officers, firefighters, ancLemergency med-
ical personnel who nave been assault in their official capacity to re-
quest HIV testing of thmr assailants. he Promotion 96 HIV test is
administrative in naturen”~cause the test is stpdctured to gather infor-
mation that will be usedﬁ protect the publLe>nealth, not as evidence in
a criminal proceeding. TheNHIV test/is essentially a warrggtless
search that may be analogized toSffie anarch upheld in Burger.AUIt is
also simj in nature to the physicMjv intrusive searches discussed in
Skinnermand Von Raab.110 f

Under Proposition 96 ass™dIt victims'Kmy petition the court for an
order authorizing compulsory HIV testing oNmi assailant charged with
either a sexual assault o”with physical interference with the offsgial du-
ties of a peace officer/firefighter, or emergency medical officer.lll Upon
such petition, thmkfourt will conduct a hearing to determine whether
probable cause>rxists to believe that a transfer of body'fluids from “12
defendant to/uie victim occurred during the assault or altercation.
Upon finffirfg prob cause, the court will order the defena”t to un-
dergo HIV testing.a].lzb)e N.

BMoposition 96medates that a licensed medical laboratory will cqn-
dmothe HIV testsmand that the results of the test will be disclosed
/Sue defendant, the requesting victim, and if the defendant is incarcer-

164. 1d. The court commended the agency’s adoption of a safety-oriented approach, but de-
termined that achieving the goal could not overshadow the impermissible infringement on the per-
sonal liberty of the agency's emplcelees. Id. at 251,

165. Cal. Health & Safety Code §§ 199.95-199.99 (West Supp. 1990).

166. 1d. 8§ 199.96-199.97.

167. 1d. §§ 199.95, 199.98(f): see also Note. Mandatory AIDS Testing, supra note 2. at 1438,

168. 482 U.S. 691 (1987); see ulso Note, Mandatory AIDS Testing, supra note 3. at 1438,

169, 109 S. Ct. 1402 1989;: see supranotes 132-45and accompanying text.

170 109 S, Ct. 1384 (1989); see supranotes 146-55 and accompanying text.

%72 Cdal. Health & Safety Cooe §§ 199.96-199.97 (West Supp. 1990).

-2, 1d.

/3. 1d.

T4 Proposition 96 specifies that participating laboratories will conduct tests for "medically
accented indications of exposure to or infection by" HIV. Id. 5 199.98(?. Presumably, this lan-
guage refers to the testing procedures discussed supra at notes 55-64 and accompanying text.
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held that the mand_at©ry blood testing policy was not justified at its
inception and"h"re@e, was an unreasonable search in violation of the
foutlh-'affiendment. ton

V. An Administrative Scheme for Mandatory AIDS Testing:
California’s Proposition 96

On November 8 1988, the California electorate approved an initia-
tive known as Proposition . Added as Chapter 1.20 to the California
Health and Safety Code, Proposition 96 enables victims of sexual
crimes as well as certain peace officers, firefighters, and emergency med-
ical personnel who have been assault in their official capacity to re-
quest HTV testing of their assailants.EThe Proposition 96 HIV test is
administrative in nature because the test is structured to gather infor-
mation that will be use protect the public health, not as evidence in
a criminal proceeding. The HIV test is essentially a warrantless
search that may be analogized to the search upheld in Burger.19l It is
also simj in nature to the physically intrusive searches discussed in
Skinner@and Von Raab.'10

Under Proposition 96 assault victims may petition the court for an
order authorizing compulsory HIV testing of an assailant charged with
either a sexual assault or with physical interference with the offjgial du-
ties of a peace officer, firefighter, or emergency medical officer.lld Upon
such petition, the court will conduct a hearing to determine whether

probable cause exists to believe that a transfer of body fluids from tlI?]
defendant to the victim occurred during the assault or altercation.
Upon finding prob cause, the court will order the defendant to un-

dergo HIV testing.
Proposition %mztes that a licensed medical laboratory will con-
duct the HIV tests nd that the results of the test will be disclosed to

the defendant, the requesting victim, and if the defendant is incarcer-

164. Id. The court commended the agency’s adoption of a safety-oriented approach, but de-
termined that, achieving the goal could not overshadow the impermissible infringement on the per-
sonal liberty of the agency's emploe/ees. Id. at 251.

165. Cai. Health & Safety Code $§ 199.95-199.99 (West Supp. 1990). m

166. 1d. 8§ 199.96-199.97.

167. 1d. §8 199.95, 199.98(): set also Note. Mandatory AIDS Testing, supra note 3. at U38.

168. 482 U.S. 691 (1987); see aiso Note. Mandatary AIDS Testing, supra note 3, at 1433,

169. 109S. Ct. 1402 (1989;;seesupra notes 132-45 and accompanying text.

170.  109S. Ct. 1384 11989);see supra notes 146-55 and accompanying text.

g% Cal. Health & Safety Code §§ 199.96-199.97(West Supp. 1990).

. 1d.

173 1d.
174 Proposition 96 specifies that participating laboratories will conduct tests for "medically

accepted indications of exposure to or infection by" HIV. I1d. | 199.98(b). Presumaoly. this lan-
guage refers to the testing procedures discussed supra jt notes 55-64 and accompanying text.

"PGrs'Sce. SU.PPCKT
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ated, the incarcerating facility.17* A disclaimer informinme recipient
that the test may be inaccurate accompanies the results. est results
which indicate that the defendant has been exposed to or is infected
with HIV also wiJH]fe transmitted to the California State Department of
Health Services.

Proposition 96 provides that anyone who receives information of
the defendant’s test results under the statute must maintain the confi-
dentiality of any personal identifying data relating to the test results
except for disclosure necessary to obtain medical or psychological
care.17™ Any person who discloses test results pursuant to a statutory
authorization is immune from civil liability.17* Finally, no test results
obtained pursuant to the statu are admissible as evidence in any
criminal or juvenile proceeding.ﬁ)

Proposition 96 is deceptive because it uses the term "probable
cause" to justify a search of an individual’s blood. This term seems to
suggest that the statute authorizes a criminal search. The statute, how-
ever, does not authorize a court to issue a testing order based on proba-
ble cause to believe that a crime has been committed, but instead on
probable cause to believe that there ]g.as been an exchange of body
fluids between defendant and victim.4&l The question is whether this
standard establishes a sufficiently articulated legislative scheme that
makes the mandatory AlDgmtest a constitutionally legitimate warrant-
less administrative search. In other .words, Proposition 96 must con-
form to the criteria set out in Burger and utilized in Skinner and Von
Raab in order for its compulsory HIV testing to be a valid administra-

175. Cal. Health & Safety Code §§ 199.96-199.97 (West Supp. 1990). Disclosure to the in-
carcerating facility entails disclosure only to the officer in charge and the chief medical officer of
the facility. Id. It the requesting victim ‘is a peace officer, a firefighter, or an emergency medical
technician, the statute also requires disclosure of test results to the victim's employing entity. Id. §
199.97. Finally, if the defendant is a minor, the test results will be communicated to the minor's
parents or guardian. 1d. § 199.98(d).

176. The disclaimer states: "The tests were conducted in a medically approved manner but
tests cannot determine exposure to or infection by AIDS ... with absolute accuracy. Persons
receiving this test result should continue to monitor their own health and should consult a physi-
cian as appropriate.” 1d. § 199.98(d).

177. 1d.  §199.98(c).

178. 1d.  §199.98(e).

179. 1d. §199.98(y).

180. 1d. §199.98(f).

181 Id. 88 199.96-199.97. Proposition 96 does not require that the court issue a formal search
warrant in order to inspect the defendant's blood. The court's only role in the inspection process is
to determine whether there is probable cause to believe that there was an exchange of body fluids
between defendant and victim, i.e.. that the administrative standards authorizing the search have
been met. Thus, the intrusion here is analogous to the warrantless search in Hew Yamn u. Burger.
Note. Mandatory AJDS Testing, supra note 3. at 1438,

182. Note. Mandatory AIDS Testing, supra note 3, at 1438.
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tive search.
For a mandatory HIV test to be valid under the fourth amend-

ment, the government’s interest in conducting the test must weigh
the individual’s expectation of privacy in his or her own blood.fdIf the
government constitutionally can utilize blood tests for employment pur-
poses, for ascertaining a driver’s blood alcohol level, and for determin-
ing fitness for military service, the underlying safety rationale
conceivably could be expanded to include testing of persons charged
with a crime in order t rovide their victims with information relevant
to the victims’ health.A9rUnder such circumstances, the defendant ar-
guably has a limited expectation of privacy.

Furthermore, the state has a substantial and perhaps compelling
inter in curbing the transmission of HIV and in protecting crime vic-
tims. he state’s interest is reflected in the purpose of the regulatory
program, which is to acquire vital information and to disclose it as nec-
essary to allow interested parties to take precautions, or alternativel
to relieve the parties from groundless fear of contracting the virus.@
Arguably, the inspection authorized in Proposition 96 furthers the regu-
latory scheme contemplated in the statute: the mandatory test purports
to be an effective way of achieving the statute’s stated goal. The ques-
tion is whether the inspection scheme is necessary to further the regula-
tory scheme. Finajy, because the statute alerts the individual to the
timing, manner, and scope of the mandatory HIV test, the inspection
program appears to be sufficiently regular in its application to provide a
constitutionally adequate substitute for a search warrant. If a court
were to consider Proposition 96 under the criteria governing the consti-
tutionality of administrative searchegeyit appears that the statute could
survive fourth amendment scrutinyfg

183. |d. at 1-139 & n.230.

184. Id. at 1443,
185. See Cal Health & Safetv Code § 199.95 (West Supp. 1990).

186. 1d.
187. Note. Mandatory AIDS Testing, supra note 3. at 1445,
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A. Alyce Werdel*

By 1981, a new worldwide epidemic was recognized. This
epidemic is known as Acquired Immunodeficiency Syndrome
(AIDS). The World Health Organization (WHQO) estimates
that between five and ten million people may be infected with
the virus,’ d over one million will be killed by the virus by the
year 2000.& The mber of AIDS cases is currently doubling
every ten monthssJ An International Summit on AIDS held in
London warned: “The AIDS virus threatens hundreds of mil-
lions of lives around the world and is likely Ao create an explo-
sive epidemic far into the next century. With no vaccine
presently available, one way to halt the spread of the disease is
to alert people to the possible danger in the hope that they will
avoid high risk behavior. Many countries have developed, or
are in the procgss of developing, laws to control the spread of
this fatal virussJ One scheme proposed in the United States is
mandatory testing. This article will examine the practical, ethi-
cal, and legal considerations of mandatory testing among cer-
tain high risk populations. It concludes thattesting should t2
required among the following groups: (1) prisoners, (&
arrested prostitutes and drug users, and (3) those who attend
sexually transmitted disease and drug abuse clinics.

e B.A. Human Biology, Stanford University 1986;J.D. University of
Notre Dame 1990.

* Gallo Questfor a Vaccine, World Health, March 1 at 9.

2. Mesce AIDS Infection Rate is Declining: Report, 9. B end rlb Feb. 2
1990, at A2, col. 1 ,

3. Montefiore, a1ps: The only Answer, The Times (London), Aug. 10

1988, at 1Q col. 2
4 Prentice, cenerations at Riskfrom *Explosive A1DS Epidemics®, The Times
London)BJan 271998 at 3 ¢ol. 1

March’ 1988 over fifty countries 'tad Iaws |n force %ertarnrng to
AIDS. Other countries have extended their public health codes™ or
communicable disease statutes to apply to AIDS cases. Ja asuriya, a1os
Related Health Legislation, 14 commonwealth L. Bull. 879 (1 88)
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I. Background: Stages of the Viral Infection and
Common Symptoms

AIDS is caused by a virus, known as the Human Immu-
nodeficiency Virus (HIV). A virus is defined as an ultramicro-
scopic parasite, which invades a living cell mnd takes over its
metabolic machinery in order to reproduce.\JThe HIV virus is
a retrovirus; a retrovirus can easily inpade the living cell "turn-
ing it into factories for more viruses. [ HIV invades and multi-
plies within the white blood cells (lymphocytes) which are
found in the immune system. 3t either destroys the host cell
immediately or lies @rmant for a period of time, delaying the

onset of the disease@J) No vaccine has ever been developed for
a retroviral disease.

The human immune system is the body’s natural defense
against potentially harmful, infectious microorganisms icro-
scopic life forms), such as bacteria, viruses and fungi.dJ The
immune system consists of two types of cells: T-lymphocylcs
and B-lymphocytes. In a healthy immune system, the T-lym-
phocytes recognize and attack foreign cells in the body, known
as antigens. There are two types of T-lymphocytes: T-killer
cells and T-helper (T-4) cells. The T-killer cell binds to the
antigen and kills it. The T-4 cell helps the T-killer cell to multi-
ply, s@ that there are enough Kkiller cells to fight the foreign
cells,ldl The HIV virus agacks the body’s immune system by
destroying the T-4 cells. & As a result, the T-killer cells do not

6. J. Lancane, AIDS: The Facts 22 (1988).

1 1 at 43

Genetic information_coines the form of ribonucleic acid (RNA) or
desoxgrlbonuclem acid éDNA). Wright, A 10s: A sriefoverview, 12 Nova L,
rev. 973, 974-75 (1988). The genétic information of most viruses and all
living _th_ln?s is normally found in the DNA, which rePhcates itself into RNA
when it is time to make'a protein. 1d._In a retrovirus the genetic information
is found in the RNA rather than the DNA. . When the virus attaches to the
cell, it uses a special enzyme, reverse transcriptase, in order to copy its
?enenc, information, into thie host cell's DNA. At this point, the virus is able
0 replicate itself within the host cell. 10.\J. Lancone, supra NOtE 6, at 43,

8. Mann,.. for a Global Challenge, W orld Health, March 1988, at 4, 5.

9. Yarchoan, Mitsuya, & Broder, ctinical and Basic Advances in the
Antiretroviral Therapy of Human Immunodeficiency Virus infection, '/ Am, J. Med.

191 é1989) [hereinafter Yarchoan sc Mitsuya). Other retroviral diseases
include degenerative brain diseases and possibly some types of cancers.
American Medical Association Encyclopedia of Medicine 1989;.

rican Medical Association Encyclopedia of Medicine, supra
note g,)at%‘?ﬁ yelop P

1w at 573
12 J. Lancone, supra NOte 6. at 27. The viral antigens attach to the
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multiply and the immune system is unable to figlu infections.]3
Because the body has a high number of T-4 gglls, it is easy for
die virus to spread once it is in the system.fTWhen the virus
lias destroyed the T-4 cells, the immune system is weakened
and ger that normally are harmless can create fatal
diseases.’ﬁ

There are three stages of infectiompyHIV infection, AIDS-
related complex, and full-blown AIDS.MJThe first stage of the
disease, HIV infection, begins at the time that the virus enters
the body and begins to attack the T-4 cells. At this stage, HIV
tests can usually detect antibogdes to the virus two to eight
weeks after the initial infection..l Antibodies are proteins man-
ufactured by T-j8mphocytes in the immune system in response
to an infection.dJThe role of the antibodies igyto neutralize the
viral antigen (foreign protein) in the body.iJ In order to d
this, they block the HIV cells from binding to the T-4 cells.D
However, as the body continues to fight the HIV infection,
fewer ;nd fewer antibodies are produced because the virus
destroys the T-4 cells. As a reswyt, HIV patients have low
counts of these neutralizing agents&land are unable to fight off

surface of the T-4 cell; after they have attached, they are able to invade and

teoy the T-4.cell. yd. at 47 .
des [Iol)(e t]—?IV Virts atticks only the T-IymP_hocylch not the B-lymphocytes.
The immune system has two parts: humoral immunity and cellular immunity.
The humoral immunity relics on the B-lymphocytes, while the cellular
immunity relics on thé T-lymphocytes. The | -IymPhocytes attack virally
infected cells or tumor cells. “Therefore, this article only addresses the role of
T-lymphocytes in the immune system. American Medical Association

Encyclopedia of Medicine, supra note 9, at 573.
13. American Medical Association Encyclopedia of Medicine, supra

note 9, at 573
?4 J. Lancone, sudra NOtE 6, at 44,

1% U_‘thaetrdﬁa%tho,rs have divided the disease into different classification
?\Xstems which are typically more detailed than the one proposed in tin text.
ore detailed classification systems are useful for antiviral th,er_apy analysis as
«/¢l as epidemiological purposes. Fora survey ofthese classification systems
and a more detailed analysis of their usefulness, see Smiley, w1 v infection and

AIDS: _Definition and Classification of Disease, 12 beath Stud. 399 9.988 .
J. Lancone, supra NOte 6. at 11 Note that there have been sporadic

reports_of delayed seroconversion ﬁthe time at which the body produces
antibodies lo the virus). For a possible explanation and examplesof this rare
phenomenon, see MoSs e Bacchcttl, editorial Review, Natural History of H1V

J. Lancone, supra NOte 6, at 10
American Medical Association Encyclopedia of Medicine, supra

note%?E atY]_'IEm .
.- Yarchoan ec Mitsuya, note 9, at 191 T
.. Qr Ere I someylndslurrérc? evu?ence that persons with high counts
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the MIV infection. Because the infected individual may not
exhibit exterior signs of illness at this stage, he or she may be
unaware of the infection. This lack of awareness is particularly
dangerous in the AIDS context gyice any infected person is
capable of spreading the disease.zI

The second stage of infection, AIDS-ielated-complex,
begins at the time the infected individual exhibits signs of
immurmgyogical defects which are similar to those of full-blown
AIDS., However, at this stage, these d cts cause a less
profound weakening of the immune system.&T Researchers and
scientists d ot know exactly how many people will advance to
this stagey but approximately /850,000 Americans have
advanced to this stage of the virus.AJThe virus can be detected
either by testing for the antibodies to the virus or by recogniz-
ing the clinical symptoms, which include swollen glands, unex-
plained loss of appetite and weight loss, heavy night sweats,
persistent and chronic diarrhea, persistent dry cough, white
spots or unusual blemishes on the mouth, hairy | oplakia (a
precancerous condition), shingles and lymphoma.

Full-blown AIDS is the third and final stage of infection.
At this stage, the immune system is so weakaghat the body is
unable to fight off opportunistic infections. Opportunistic
infections refer to those infections which ordinarily do not
cause disease in human beings. However, due to the weakene
immune system of the AIDS patient, they can cause death.

of these neutralizing agents have a better disease course, and the question
remains whether adniinistering anti-HIV antibodies would help AIDS
Panents suffering from ARC symptoms. 1d. For a further discussion of this
heory, see Dr.Jonas Salk's approach in developing a vaccination to the virus,
infra N0tes 257-260 and accompanying text,
. Piol sc Colebunders, The crinical symptons, World Health, March

1988, at 25, 26.

23. J. Lancone, supra NOte G, at 11

24. Mann, supra NOte 8, at 5.

. 1d. at 6. .

%8 lo0Conc. Rec. HG3G7 (daily ed. July 15 1987) (statement of Rep.
Dannemeger).

27. 1. Lancone, supra NOte 6, at 12-13 )

Leukoplakia is characterized by raised white patches on_the mucous
membrane of the mouth or vulva. “Herpes zoster s the medical term for
shingles, an infection of the nerves which service certain areas of the skin. It
can cause a painful rash and blisters. Lymphoma is defined as 'f(alny |grou&
of tamers in which the cells of lymphoid tissues (found mainly in the fymp
nodes and spleen) multiply unchecked." American Mf.dical Association
Encyclopedia of Medicine, supra NOte 9, at 638,

28 * Piol & Colebunders, supra note 22, at 26.
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Infection at this stage may be confirmed by testing for antibo-
dies to the virus or by recognizing the clinical symptoms which
include a weakened and disfigured body, nervous system disor-
ders ranging from forgetfulness to dementia, pneumocystis
carnii pneumonia (a type of pneumonia common among AIDS
patients), severe diarrhea, central nervous system infection,
lierpes simplex virus, tuberculgsis, kaposi’a sarcoma (malignant
skin tumors) and emaciation.JJ AIDS dementia can affect any-
one who carries the virus; it occurs in up to seventy-five percent
of AIDS cases.3' The term "dementia” refers to a wide range of
symptoms. The milder symptoms include muddled thinking,
apathy, irritability, forgetfulness, and depression. The severe
cases usually include more dramatic symptoms such as an
"acysp psychotic state manifested by euphoria and hyperactiv-
ity There are two types of dementia: that which directly
afreets the central nervous system, and that which does not.
The type of dementia which directly affects the central nervous
system may be one of the first signs of infection because it is
believed to occur at the time of seroconversion (the time at

30. 3. Lancone, supra NOte 6, at 14-16 o

As infection progresses, fewer and fewer antibodies are. produced.
Therefore, the second two stages are more likely to be recognized by the
clinical symptoms than by testing for antibodies to the virus. .

Clinical si/]mptoms refer to the symptoms and source of a disease as
opposed to the laboratory fmdl%é which refer to anatomical changes,
Stedman's Medical Dictionary, (5th ed. 1982). In gther words, clinical
s%mptom,s refer to those which pertain to or arc founded on actual
observation and treatment of the paflents. Tiie Sloane-Dorland Annotated
Medical-Legal Dictionary 14 1987). S ) ) ]

The prevalence of certain opportunistic infections varies with the
geographical area because the type of infection depends on the Fanent',s,
exposure to microbial (short-lived) agents. For example, p™eurnocystis carnii
pneumonia is the most common opportunistic infection among Americans
and Europeans, while the gastro-intestina) system is common|¥ afTected in
Africans with the disease. Piol sc Colebunders, supra Note 22 at 26.

L 3L Adams, HIV-Related Dementia, Nursing Times,Jan. 20 1988 at 45.
Oilier estimates have been significantly lower. see eq., Piot sc Colebunders,
supra Note 22 at 26. The authors estimate that dementia occurs in
apprommatelr one-third of all AIDS patients. However, they may not he
including both types of dementia in their estimate, or they may not be
| (iludln thfe milder. symptoms, such as forgetfulness or depression, in the

efinition of dementia.

32 Raeburn, A1DS Dementia hiziles Doctors, S. Uend Trlb., Nos. 6, 1_989,
at A2, col. 1 Hoccllan, the Directror of Neuropsychology at San Francisco
General Hospital, said that those patients who experience the more severe
symptoms "become very grandiose and delusional.” 1.



which the immune system produces antibodieyjto the virus).B
Both types of dementia continue until death.

Scientists do not know the exact percentage of infected
persons who will develop Ilull-blown AIDS. Although early
studies indicated that only a minority may go on to develop
clinical symptoms o IDS, the latency period appears to have
misled researchers. Recent studies indicate that in the
absence of treatment, most infected persons will progress to
AIDS, with a median time ofseven to ten years from the time of
infection.3* One report estimates that up to ninety-eight per-

cent of S victims will die less that three years after
diagnosis.

Il. Tiif. Mode of Viral T ransmission and
High Risk Groups

T HIV virus is tranrmitted through infected body
fluidsJThe virus has been defectedyiy blood, semen, vaginal
fluids, breast milk, saliva, and tears. However, there are n
reported cases of viral transmission through tears'™’or saliva.4
This can be explained by the fact that it lakes a fairly large
amount of the virus to infect a healifzy person, and the virus is
fragile outside the human body. & It is also unlikely that

33, Adartns supra NOte 31 at 46.
. Id. d )

35 Moss & Bacchctti, supra note 17, at 57. o

36.. 1. The Director of the American Medical Association (AMA). task
force said that it may he “very likely" that almost all infected persons will go
on to develop AIDS. Van de Kamp, the costofains, L.A. Law., Sept. 1
at 30, 32. A Ur. Crenshaw, while testifying before Congress, aid, "|ni]ost
experts, including Dr. Gallo [one of thé co-discoverers of the HIV kusl).
.. .agree that up to one hundred percent of infected individuals could
eventually die of Al SOéAR%.” Cong. Rec. 116370 (daily ed. July 15,
193 est tement of Dr. Crenshaw).

7. McLaughlln, Ugal Issues in Health Care Settings, A1DS : Current State of
the Law— An Overview, 3J.L. scHealth 77, 79 (1988—1 ) see also 100 caong.
Fi(éé? ]_’L (daily ed. Julyf t1r15 1%87) (stat%me,m E\}‘Dl\/ér.b Dtornnna (as ofJug

ninety-one percent of those diagnosed wi etween January an
June 3?) 1588 haR/e d|eé). ) y

38 J. Langone, supra NOtE 6. at 83,

39 Summary: Recommendations for Preventing Transmission of Infection with
Human T-l.yinpholropic Virus Type 111 Lymphadenopaihy-Associated Virus in the
Workplace, ﬁ Mokuidity 8 Mortality Weekly Rep. 681, 682 (Nov. 15

;Selwyn, AIDS: W=hat isXow Known, Hosp. Prac., May 15 1986, at 67,

40. Piot & Colebunders. supra note 22, at 26.

41, Smith, H1v Transmitted by Kissing, 2 B rit. Med.J. 1033 (198 .

42 ). LANGONE, supra nofe 6, at ,51,970,_ 73. If one cubic centimeter (ct)
ofhlood containing the WiV virus s diluted in a quart ofwater, and then one

infected food can transmit (he virus bgyause T-1 cells are usu-
ally not found in the digestive tract:®)In general, it is widely
accepted that casual transmission of the virus, although theo-
retically possible, is highly unlikely."

The virus can he transmitted tfrrough sexual activity, blood
transfusions, and needle sharing. Mothers can transmit the
vims to their infants before birth (intrauterine), during delivery
(periparlum), and possi after birth while breast-feeding with

infected breast milk. Heterosexyml transmission occurs
through penile-vaginal intercourse Alt gh the virus is
present in both semen and cervical lInid{Jit is transmitted

more gafficiently from men to women than from women to
men.%J This is most likely due to the fact that men inoculate

Womenwth a substantial dose of the virus during sexual inta-
coursepMand women naturally retain the bodily secretions.

cc ofthe solution is injected buck into die blood ofa human or chimpanzee, it
would not be asufficient amount to infect either with the virus. Compare this
to HBV, the virus responsible for hepatitis B, which under the same
cwcunhstapces, WOLHd cause infection. 'F' at 73, _

The tact that the virus is very fragile outside the body is su?p_orted not
only by the fact that nobody “has “caught the disease on toilet seats,
dogrknabs, or shower stalls, bt it is also supported bY’ scientific research.
Although the virus thrives in'a cool environment, it deactivates quickly under
heat and can be killed by household bleach. 1. at 7o, 78; Steinliilber, A1DS
and Employment: Legal and Policy Considerations, 35 Fed. Bar fv News J. 377
(1988). When the virus was placed in a liuid-lilled test-tube at room
temperature for twentz four hours, it has only a ten percent chance of
surviving. However, when placed in a water-based solution of human blood
cells at Toom temperature, it is capable of surviving up to fifteen days. J
1-angone, supra NOte 6, at 7s.

%3. J. Lancone, supra NOte 6, at 44.

44. 1d. at 75-78; Mann, supra note 8, at 4. Hut see Cannon, Coim trd
Statistical Analysis Suggests Casual Transmission ofAIDS in the African Study of the
Centerfor Disease Control, 60 Psychological Rep. 177 (1987). The author
corrects (he C.DC's statistical analysis va'an African study and concludes tli.it
the study does “not disprove casual transmission of AIDS,. . .[and] because
the statistical analysis was incorrectly done, evidence that tends to support
casual transmission was thereby suppressed.” id.

-% Mann, spia note s, iﬁt 4., _ o

«lo National Institute ofJustice, HIV Infection and AIDS: Definitions and
Means of Transmission, AIDS Bull., Aug. 1989 _at 5. It is not clear when
transmission from mother to child lakes place. Some evidence indicates that
it occurs as ea_rIY as the first trimester, while other evidence indicates
infection after birth. Yarchoan sc Mitsuya, supra note 9, at 197.

47. ). l.angone, supra note 6, at 83-84.

48, .
49. ?uckcrman, The Enigma 0fAIDS Vaccines, AIDS Letter. Dec. 1988/

Jan. 1989, at ﬁ o
50. LEIshman, The Second Stage of the Epidemic: Heterosexuals and AIDS,

Att-antic Monthly, Feb. 1988, at 39-40.
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There arc currently three broad patterns of HIV infection
throughout the world. In North America, Western Europe,
New Zealand, and many urban areas in Latin America, the dis-
ease is primarily spread through homresexual and bi-sexual
men and intravenous (IV) drug usersoad In some major cities,
fifty to seventy percengnyof the homosexual men are already
infected with the virus.JJ Heterosexual transmission is ipgreas-
ing in these areas as is the number of pediatric cases«JT The
National Academy of Sciences estimates that the majority of
new cases will comHnue to come from the currently recognized
high risk groups.%

In sub-Saharan Africa and increasingly in Latin America,
especially the Caribbean, heterosgxual transmission is the pre-
dominant mode of transmission. In Latin America, the virus
was originally spread primarily through homosexual contacts.
However, the pattern has recently shifted a is now increas-
ingly spread through heterosexual contacts.%n Africa, up to
ninety percent of the prostitutes are infected U Pediatric cases
are also a major problem becausepffteen percent or more of
the pregnant women are infectedsU Infection through blood
continues to be a problem in areas where the blooghs not rou-
tinely screened and the needles are not sterilized.

51 Zuckcrman, supra note 49, at 4.
52. 1d.ate. ,
53 10cong. Rec. HG366 (daily ed.July 15 1987) (statement of Rep.
Danncmeycr). ,
- 54 Van de Kamp, supra note 36, at 3L The National Academy of
Sciences estimates a seven-fold increase in heterosexualcasesby 1991 arid a
ten fold increase of pediatric cases by the same year. . .
55, 1d. See a'so notes 77-112 infra and accompanying text, which
qualify this prediction: Although the disease is likely to coritinie among the
currently recognized high nsk groups, |V drug users and heterosexuals who
articipate in Unsafe sex will acco int for a higher percenta?e of the cases.
igh risk heterosexuals include those who participate in unsafe sex and those
whose partners are IV drug users or participate in unsafe sex.
56. Zuckcrman, supra note 49, at 6. ,
57. HI|tS, World AIDS Epidemic Draws New IYarning,N.Y.TImeS,DeC. 1
1089, at D19, col. 1 In some areas, men and women are equally infected.
The Infection rate among women is ten percent in some countries in this

region, .
58. Prentice, supra note 49, at 6. ,

.59 Zuckcrman, supra note 49, at 6 ; see atso Pepin, Plummer, Bruuham,
Piot. Cameron sc Ronald, The Interaction of H1V Infection and Other Sexually
Transmitted Diseases: An Oppoitumty for Infection, 3AIDS 3 (1988) [herelnafter
Pepin s Plummer]. In Kampala, seroprevalence among pregnant women has
increased from 10.8% in to424 ?5;|n 1987. 1.
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The third pattern of infection is in NorthmAfrica, die Mid-
dle East, Eastern Europe, Asia and the Pacific.\d The HIV virus
was not recognized in these areas until the mid-1980s. Its pres-
ence there is due mainly to contact with countri in groups
one and two or through imported infected blood \& However,
the number of cases has dramatically increased in some coun-
tries in these regions. Thailand, whcie there were virtually no
cases a few years ago, has recently reported that the infection
rate among IV drug users has risen from less than one percent
in 1987 to forty percent in 1989.03 This is probably due to the
incregsgd popularity ofdrug use in Thailand, Malaysia and Pak-
istan. Southeast India, where the disease was also virtually
unknown until recently, has reported that three tggseven per-
cent of the prostitutes are infected with the virus.(55

The most dramatic increase of AIDS cases in these regions
has taken place in Romania. The epidemic exists predomi-
nantly among infants and young children. Nicolae Ceausecu
and his government would not admit that this epidemic existed
because they conside AIDS a capitalist disease which hardly
existed in Romania.\®W Since the revolution, several studies
have revealed the severity of the epidemic: at least seven hun-
dred children arc infected with the virus; at one orphanage,
ninety-two out ofeeme hundred thirty eight babies tested posi-
tive for the virus.\d There are three reasong why this epidemic
is primarily among children and infants: (1) hospitals use the
old practice of injecting blood into tRe infant's umbilical cord
in order to stimulate its growth, (& blood donors are not
screened, and (3) heygyh care professionals use contaminated
syringes or needles.\8)The World Health Organization has
recently sent doctors t omania in order to determine the
extent of the epidemic.

The current high risk groups in the United Stales are
homosexual men (sixty-three percent of all cases), intravenous

61 Id.
62. Id.
63. Hills, supra Note 57, at p1o.

64. Engelm n,AFvice/iloneFailstoStop the Spread ofAIDS, S. Bend Trih..
Nov. 2. 1989, at /, col. 1

65 Id
60, PUI’Vi.-, Rumania$Other Tragedy, Time, Feb. 19, 1990, at 74.
67. BOA]\CI’], Romania®s A1DS Babies: A Legacy of Neglect, N.Y. lim €s, Feb.
8. 199), at Al, col. 2
68. Id.
r.0  Piirvic ut/ihi M m 73
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(IV) drug users (nineteen percent ,nnd et+grosexuals who do
not practice “safe sex" (four percent) Experts debate
whether there will be a heterosexual explosion of AIDS cases in
the western world similar to the phenomenon that countries
such as Africa have experienced. There are several cofactors in
Africa, where high risk behavior such as anal intercourse is vir-
tually absent, which may explain why the IHV virus is spread
primarily through heterosexual contacts. Most of these
cofactors are common only among specific high risk groups in
the United States, namely prostitutes and IV drug users. First,
sexually transmitted diseases (STDs), which increase the risk of
transmission, are more prevalent among the general popula-
tion in Africa. STDs such as syphilis, chancroid, genital herpes,
genital warts, chlamydia trachomatis, and gonorrhea are associ-
ated with H infection; some are more strongly associated
than others., Genital ulcer disease, which enhances the effi-
ciency of transmission by providing a direct entry into the
bloodstream, is also more prevalent in Africagthan in the
United States and other western countries. The large
number of prostitutes, a high percentage of whom a#g infected
with STDs, intensify the presence of these cofactors.iJ Second,

0 crek s Glum, An Epidemic of Stigma, 43 Am. Psychologist 886,
887 51988.

1 Johnson, Pethcrick, Davidson, Brcttle, Hooker. Howard, McLean,
Oshorne, Robertson, Sonncx, TchamourolT, Shergold sc Adler, ransmission of
11T In llelerosexuul Partners of Infected Men and [IVIomen, AIDS 367 1989;
[hereinafterJohnson & Petherick; seeatso Center for Disease Control, update:
Heterosexual Transmission of Acquired Immunodeficiency Syndrome and Human
Immunodeficiency Tints Infection — United States, 262). Am. Med. A._463 1989)
The CPC estimates that thirty percent of the women infected with the virus
contracted it through heterosexual contacts. Gmsbur&; More Women Face Life
with AIDS, San Francisco Examiner, Jan. 1 1989 at Al, col. 2

72. Pepin & Plummer, supra Note 59, at 3. S
73 10 at 3-6. STDs are likely to directly increase the infeciivily ol
§erop05|t|ve individuals or enhance the susceptibility of their contacts. 1. at

74, Rosenberg & Weiner, nostilities and AIDS: A Health Department
Inority, 718 Am.J. Pud. Health 418 421 (1988) o

‘Genital ulceration is characterized by an eroded area of the skin in the
genital area. In men, the ulcer is locatéd on the penis_or the scrotum; in
women, the ulcer is on the vulva or within the vagina. The most common
cause and type of genital ulcer is an STD. American Medical Association
Encyclopedia of Medicine, supra NOte 9, at ) o

75 Pepin sc Plummer, supra note 59. at 3-4._Prostitution is "more
readily available and accepted” in Central Africa. They are considered a
reservoir of disease, which is supported by the following statistical rates ol
scroprevalence among prostitutes in different parts of Atrica; twenty-seven
percent in Kinsliasha, twenty-nine percent in Dar as Salaam, fifty-six percent
In Malawi, sixty-eight percent in Uganda, eighty-eight percent in"Nairobi, and

there r. e various cultural practices in Africa which may also
enhance the spread of AIDS among heterosexuals. For exam-
ple, African women are circumcised with unsterilized knives,
razor blades, sharp stones, or broken glass which can cause
genit infections, menstruation irregularities, and blood
clots. If there is a “heterosexual explosion” of AIDS in the
United Stales, it will most likely be channeled through IV drug
users and prostitutes. These groups already have a high infec-
tion rate, and they possess many of the cofactors discussed
above. The following discussion will explain why prostitutes,
IV drug users, tiiose who attend STD clinics, and prisoners are
at a heightened risk of infection and, therefore, should be
included in the mandatory testing scheme.

(&) Prostitutes

A prostitute exchanges sex for money ofy-gyher items.77
They are considered a “reservoir of infection and AIDS is
no exception. The rale of scroprcvalence among prostitutes
varies among American cities. It is as low as zero percent in
Las Vegas, but as high as=syx percent in San Francisco, sixi e
nine percent in Newark,MMand fifty percent in WashingtiL *
D.C. In a riulti-ciiy study, the CDC found that thirteen pe#-
cent of female prostitutes were infected with the HIV virus

Prostgfyites are at the highest risk of infection among heter-
osexuals &L Many prostitutes in the United States are infected

eighty-eight Percent,ln Rwanda. The different rales of seroprevalence, may
be bécause (1) the virus was introduced to different areas at™ "‘lerent times,
and (2) the patterns of prostitution, i.e. part-time prostitutes as opposed to
full-time prostitutes, vary in each region. . at 4.

76, J. Langone, supra Note (i. at 89
1. Rosen%erg & Weiner, supra note 74, at 419,

8 . . L

79 I'epin sc Plummer, supra note 59, at 4. In_Nevada, prostitution is
legal in all hut live counties. I.cisimian, susua note 50. at 47. The Board of
Health has been testing prostitutes for 111V infection since March 1986 as a
condition of employment. Center for Disease Control, antibody to Human
Immunodeficiency Tints in Female Prostitutes, 36 Morbidity & Mortai.iily Weekly
Rep. 48, 50 (March 27, 1987). The women have weekly medical inspectigns
and are tested for the virus once a month. If positive, (he woman is denied
employment. Lcishmnn, supra Note 50, at 47, This explains why such a low
numbeér of “official” prostitutes are HIV positive in [.as Ve(rqas.

80. 100 cong. Reg, EI726 (daily ed. May 5 (statement of Rep,
Dannemcyer). This statistic is based on a study conducted by Harvard
University in Washington D.C, which found that thirteen of ‘twenty-six
prostitutés had been infected with the HIV virus.

8L Center for Disease Control, supra Note 71, at 467.

82 Hooykaas, I'ligt, van Doornunt, van dcr Linden s Coutmho,
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with STDs which, as explgwmed previously, are oofactors in the
transmission of the virusE&n the United Stares, syphilis and
herpes are high risk factors,(dbecause they cause genital ulcer-
ation (open lesio which make it easier ror the virus to enter
the bloodstream ) In addition, many prostitutes have numer-
ous sexual encounters with partners whom they are unable to
scree@py and many do not use barrier methods of contracep-
tion.QUJ A study found that an average prostitute had unpro-
tected vaginal i rcourse with one hundred and sixty partners
in four months’g

Prostitutes are also considered a high risk group because
they often have regular non-paying relati hips with boy-
friends or husbands who are drug users%sor because they
are IV drug users themselves{In a recent study conducted by
the CDC, eighty percent of the ppggtitutes who were HIV-
infected reported using IV drugs~® Among all prostitutes,

Heterosexuals at Riskfor 111V: Differences Between Private and Commercial Partners in

sexual Behavior and Condon Use, 3AIDS 525 (1989) [hereinafter Hooykans &

PIIgO83. Rosenberg & Weiner, supra Note 74, at 418, A study in Atlanta
found that 174 percent of the prostitutes, were infected with” gonorrhea.
Other studies show an increased rate of syphilis ir 7 -ostitutes than‘among (he
general female population. 14

4. Id at 421._. , , ,

%5. ((theang, Piot, Simonsen, Ronald, Gakinya, Ndinya-Achola &
Brunham Fremale to Male Transmission of Human Immunodeficiency Virus Type 1:
Risk Factors for Seroconversion inMen, Lancet, AUg 19, 1989 at 405. A recent
study found that genital ulcer disease increased the risk of transmission from
seropositive women to seronegative men during va?mal intercourse. In cases
v:here the woman was suffering from genital ulcer disease, the authors
attributed these results to the increased virus shedding in the female genital
tract. This sheddm(ﬂ is most likely mediated by HIV-infected lymphocytes
responding to the Tocal inflammation in the enital tract. The woman's
sexual partner would then come into contact with the infected blood and
exudate [discharged fluid from blood cells into a tissue or onto a tissue’s
surface, which is produced as a result of inflammation] within the ?enltal
efmhehum [celts which cover the entire surface of the body?{ n the
alternative, if the male was infected with genital ulcer disease ai the time of
exposure to the HIV infected woman, this could act as a direct portal entry
into his svsicm. 1d. at 40G..

8G. Rosenberg fc Weiner, supra Note 74, at 418

87. Hooykaas sc Pligt, supra Note 82, at 525.

gg. Rosénberg & Weiner, supra Note 74, at 418 ,

89, Leishman; supra note 50, at 4G. In a multi-city stud ,le|ghtyé)ercent
of the infected prostitutes were IV drug users. Center for Disease” Control.
supia re)ote 71 at 4G7_ . o

90. Center for Disease Control, supra Note 71, at 467. Other studies in

1 Vegas found that most progtitutes and thgir pimps are on hard drugs ?rnd
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fifly-onc percent have reported IV drug use and twenty-seven
percent were sexgqal partners of HIV-infected men or men at
risk of infection.& This interrelationship between prostitutes
and IV drug users is important because heterosexual transmis-
sion seems occur more efficiently when one person is an IV
drug user.d A man has a fifty percent chance of becoming
exposed to the HIV virus in an unproteaded encounter with a
prosti'ute who is also an IV drug user.d In addition, prosti-
tutes who are drug addiyods are most likely to forgo the condom
for a few extra dollars.

Prostitutes are a high risk group not only because they
often carry STDs which enhance the transmission of the virus,
but also because of the interrelationship between prostitutes
and IV drug users. This interrelationship includes prostitutes
who use drugs themselves, and those who have relationships
with drug users. Prostitutes could unleash the HIV virus into
the heterosexual population fairly rapidly, because a high per-
centage are infected and they have any indiscriminate,
“unprotected” heterosexual contacts. Furthermore, drug
dependent prostitutes, who argythe most likely to be infected,
are arrested rather frequently . JJTherefore, this population is
reachable because they are already withigyghe health care sys-
tem administered by health departments.JA For these reasons,
prostitutes should be included in the mandatory testing
scheme.

91 Center for Disease Control, supra 1.0tC 79, at 48,

92, leisltman, supra note 50, at 40. A 1986 study of male to female
transmission reported that transmission to partners” of IV drug users
occurred in approximately th|rt¥ to seventy percent of the cases, as opposed
égsgsartrzjers of hemophiliacs where it occurred in only ten percent of the

. ld.

93 1. at 46.
9 .
95. But s.e M. Fumento, The MVIN 0f Heterosexual AIDS (1990)
The author discredjts the forecast of widespread AIDS among the
heterosexual population as a ?olmcal maneuver to raise more money. He
also suggests that it is the resul ofasensat|on-s,eek!ng,press. However, there
is an abiundance ofevidence to the contrary which indicates (hat there will in
fact be a drastic increase in AIDS among heterosexuals, The majority of
these cases will be among prostitutes, [V "drug users, and the heterosekual
partners oflbpth prostitutes and IV drug users. o1 g
aNn, AIDS, lice, and Public Polity, .. & Contemp. I'rous.
315 53 (1689 Y P

97. Rosenberg & Weiner, supra Note 74, at 418,
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(b) Intravenous Dnig Users

linravenous (Wwp) drug users account for nineteen percent
of all AIDS cases. ™fThe virus is now spreading fastest among
IV drug users and addicts who perform anonymous sex in
exchange for drugs in crack houses." | ew York, fifty per-
cent of alt AIDS cases arc IV drug usersyMAlUand the number of
cases among this group is expected to o umber those among
homosexual men in the next few years.ljﬂ

IV drug users transmit the disease through drug parapher-
nalia.10- This process begins when the drug user injects the
drug, usually cocgmye or heroine, into his or her veins with an
unsterile needle. IJlood is often retained in the syringe after
the drug user has injected the drug, and this residual blood is
trans ed to the subsequent users of the same needle or syr-
inge. The virus can spread very quickly si sharing a nee-
dle once is sufficient to transmit the virus. Unfortunately,
this is a common practice among drug users; up to ninety-five
percent of the IV drug us in Los Angeles County have
reported sharing needles. Behavioral factors common
among IV drug users can also increase the risk of spreading the
virus. For example, "shooting galleries,” which usually exist in
abandoned buildings, provide a location where the drug user
can buy the drugs, rent the paraphe lia, and hire someone to
administer the drugs if necessary. It becomes necessary to
hire someone to administer the drugs if th nly remaining
available veins are in the buttocks or thighs.m

The number of AIDS cases is increasing rapidly among IV
drug users. There is a high risk of transmission among IV drug
users through needle sharing. Moreover, there is a high risk of
iransmiss'on to innocent victims, namely, their heterosexual

98 Merck & Glunt, supra note 70, at 887.

99. Dr.Josephand AIDS Testing, N.Y. Times, Nov. 16, 1989, at A30, col 1

100. A1DS and Drugs. Shooting L*p, Economist, A rll 1 1989 at 48,

). The Parliament of AIDS, Economist, June 17 1989 at 97

1 GanbUI'g, Intravenous Drug Abuses and H1V Infections: A Consequence of
Then Actions, 14, Med. & Health Care 208, 209 (1986

103 1. at 268
... 104 . at 269. Drug users withdraw blood into the syringe after
||,|cd|on in order to ensure that all of the drug is in their system. "This is
otenl(r)eSferred to as "booting." 1.

. Id.
106. Muscola, Lieb, Iwnkoshi, McAllister, Siminowski, Giles, Run,

Fannin & Slrantz, Hiv Seroprevalence in Intravengus Drug Users: l.os Angeles,
Califomia, DJ$6, /9 AmJ. Pub. Health 8l (19890).

107. Ginzburg, supra note 102 at 269,
108 . J s %
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partners and their children. Sexual partners of IV drug usem
now account for the majority of heterosexual z\IDS cases.
Therefore, 'V drug users should be included in the mandatory

screening scheme.

(©) Sexally Transmitted Disease Clinics

Heterosexuals who do not practice "safe sc?." are also a
high risk group. The prevalence of HIV infection among those
who attend sexually transmitted disease clinics is rapidly
increasing. Heterosexuals who are seropositive are us y IV
drug users or their sexual partners are IV drug users. In a
recent study of heterosexuals at an STD clinic, forty-seven per-
cent of the IV drug users were HIV positive, while thirteen per-
cent of thmse whose sex partners were IV drug users were HIV
positive. In addition, the practice of trading sex for drugs,
especially for crack, is growing at ar. alarming rate. In a STD
clinic in New York, thirty percent of the crack ug@gys, with no
other high risk activity, tested positive for AIDS.

A high percentage of those who attend STD clinics are also
IV drug users or crack users. Because STDs enhance the trans-
mission of the virus and IV drug users are also a high risk
group, those who attend STD clinics and diug abuse clinics
should be included in the mandatory testing scheme.

() Prisons

Prisons create a unique problem regarding the spread of
AIDS, because several high risk groups reside in a closed envi-
ronment. Th DC warns that prisons will become a "hotbed"
of the virus, because IV drug users and male homosexuals

109. Dannemcyer & Franc, The Failure ofAIDS-J revention Education, PUN.
Interest, Summer 1989, at 47, 57. As of November 10, 1988 f|ft¥-four
percent of AIDS cases among adults were associated with heterosexual drug
users, while 84 percent were linked to heterosexual contact alone. In the
Bronx, where drug abuse is more prevalent than other areas of the country,
forty-eéght percent of the drug-free partners of IV drug users were |ll
infected. Most of the heterosexual transmissions in these areas are from men
to women. Women are four times as likely as heterosexual men to obtain the
disease from heterosexual contacts. Women often do not know of their
partners high risk behavior until they discover (hat they are infected with the
virus, '8 a&57—58. .

110: Center for Disease Control, supra note 71, at 467.

111, Id.

12& The Parliament ufAIDS, supra NOte 101, at 97.

113 Rowe, peath Row, AIDS is Turning Prison Into a Potential Ihath
sentence, Cal. l.aw,, SePt. 1987 at 49, 51 .

It Is currently estimated that approximately twenty-one thousand to
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make up a significant percentage of incoming inmates.IH The
majority of AIDS cases in prisons arc among IV d users,
many of whom are infected before entering prison.llﬁ Prison
officials are concerned about the high risk of tra ission
caused byI ced or consensual homosexual activi .T,U\]/iolent
outbursts, I7and drug use within the prison walls.f8 This con-
cern is amplified by the fact that there is an increase in the
number of high risk individuals entering prison, especially IV
drug users.11® The concentration of AIDS cases has already
reached high percentages in some cities. In New York prisons,

more fifty percent of all prisoners’ deaths were caused by
AIDS. In Washingtﬂ D.C., up to eighty percent were
infected with the virus.

There is a high risk that the above groups are infected with
the virus and will transmit it to healthy individuals. They are
reachable because they are within the public health care sys-
tem. Therefore, the mandatory screening policy should
include these groups. The next section will analyze the practi-
cality of carrying out such a proposal.

forty-two thousand prisoners nationwide are infected with the virus. As of
October 1 1987, there had been 1964 cases of full-blown AIDS in
correctional institutions. Gostin k Curran, A1ps screening, Conficentiality, and
thr Duly to Warn, 77 Am.J. Pub. Health 361, 363 (1987)

114 Gostin & Curran, supra note 113 at 363 (1987).

115 Fordhaln, AIDS, Facts and Fallacies, Corrections Today, Feb.
1988, at 62. see atso U.S, Dept, ofJustice Prisoners and Drugs, U.S. Bureau of
Just. statistics Bull., March 23 at 1(Thirty percent ofgpnsoners sampled
had used heroine at some point in their I|ves{.

116 Naccl k Kane, srx and Sexual Aggression in Federal Prisons (Bureau
of Prison Policy, unpublished report 19g§2) (Thirty-five to forty percent of
incarcerated nales. ma5[/ have a homosexual experience. wenty-el%
percent of federal inmates reported homosexual experience). see also
Cong. Rec. E 1726 (May j, 1987) (statement of Rep. Dannemcyer).

117, Glass, PA-C, Hausler, Locifclholz, & Yesalis, seroprei-atence ofH1T
Antibody Among Individuals Entering the lowa Prison System, Am.J. PUn. Health
447 %95?8)' .

Klcinman, supra note 96, at 364. .

119 Powe, supra note 112 at 51 In order to address this problem, the
National Institute ofJustice has prescribed an AIDS education and training
program for all criminaljustice Personnel and o(Tenders so that they “leceive
accurate, timely, and regular information about AIDS." see Hammett, AIDS
and |111" Training and Education and Criminal Justice Agencies, AIDS Bull., Aug.
1989, a |l. o

120 Gostin it Curran, supra Note 113 at 363 (1987).

121 100 cong. Rrfc. E1726 (May 5, (statement of Rep.
Dannemcyer). | liis statistic was reported by the thief medical officer at a
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IIl. Practical Considerations of Mandatory T esting:
T he Advantages and Disadvantages

In order for mandatory testing to be practical, the advan-
tages of testing must ouiweigh the disadvantages. The disad-
vantages of testing are (1) errors, including false positives and
false negatives, (& cost of testing, including the opportunity
cost, (3) risk of driving the disease, underground, and (4)
stigma and psychological stress caused by a positive test result.
The advantages include ( providing treatment for those
infec'.cd with the virits and (&) providing reliable epidemiologi-
cal data. This section will evaluate each of the advantages and

disadvantages listed above, and it will conclude that the advan-
tages outweigh the disadvantages.

A. Disadvantages of Mandatory Testing

1. Errors: False Positives and False Negatives

The te.-tS available for detecting the HIV virus are not per-
fect. They can produce two types of erroneous results: false
positives and false negatives. A false positive occurs when a
person tests positive for the virus when, in fact, he or she is nm
infected. False positives occur in almost all medical tests,
but they are of particular concern in the AIDS context because
of the serious implications of testing positive. False negatives,
on the other hand, occur when the lest renders a negative
result, but the person is actually infected with the virus. |In
such a case, an infected person may unknowingly transmit the
disease to a healthy individual.

The two most common methods of testing for the HIV
virus are the Enzyme-Linked Immunosorbanl Assay (ELISA)
test and the Western Blot test. Research groups have recently
developed new ELISA-type t which are more accurate than
previous immunoassay tests. A positive test result does not
necessarily mean that the person will develop full-blown AIDS,
hut it does mean that the infected person j4eycapable of trans-
mitting the disease to a healthy individual.

The Food and Drug Administration (FDA) approved the
ELISA test on March 2, 1985.125 This test dete the antibo-
dies to the virus, the earliest sign of infection. Antibodies

122 A1DS Test Examined, Economist,JU|y 2..1988 at 9€0.
see infra NOteS 142-147 and accompanying text.

124 The test delects infection, Infected person is capable of
transmitting the gmease. See supra NOtE éfy P P

. Lsngonk, supra NOte 6, at 215,
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created by the body’s immune system bind to the antigens,]27

the protein on the surface of the viral cell. The ELISA proce-
dure is as follows: First, the laboratory technicians detach the
antigens from e inactivated HIV virus and place them on
plastic sheets. Next, they add the blood sample to the plastic

sheets; if the blood is infected it will contain antibodies to tm

virus which will bind to the antigens on the plastic sheet.

Finally, they will confirm the presence of the antibodies by rins-
ing the sample with a chemical solution which produces a color
reaction when it encounters the antibodaes. This process can
also determine the degree of positivity. A person is consid-

ered “seropositive” if antibodies are found in the blood
sample.

The ELISA test is extremely sensitive because it was devel-
opednfor the purpose ofincreasing the safety of the blood sup-
ply. It is designed to identj virtually all blood which
contains antibodies to the virus.&d&Therefore, among non-high
risk groups, it may render a high number of false positives.
Some estimates indicate that as many as one-half to two-thirds
of all positive test resultgy any given sample of blood donors
may be false positives. In order to avoid false positives,
sequential testing is usually performed. In other words, if the
results of the ELISA test are positive, then the test i peated
two or three times in order to confirm the result. If the

result is still positive, a Western Blot test is conducted to con-
firm this result.

127 1.

128 .. The HIV virus is_grown in a laboratory and treated with a
dettergerglt whmp Iénls, the w%nhs, dissolves the 0t|1tertcotaht, arfd tbreahks %he rest
Into par rified pieces, | r n | . BIDS
1 By ST Rty feces are pl ot el e

129 J. L\ngone, supra NOte 6, at 215.

130, 1\ see also A1DS Test Examined, supra N0t 122 at 90.

131 Petriccianni, Licensed Testsfor Antibody to Human_T-Lymphotropic Virus
Type 11, 103 Annals Internal Med. 726, 727 (1985) InJanuary of 1985, the
lfnned Stales Health Service rccommen .d screening all blood donations.
Gostin sc Curran, supra note 1%3, at 31h9. Currently all'donated tissue, blood,
organs, ang semen are screened. 9MIMN, HIT Testing Is theAnswser— What Is the
Quegstion?, gl% New Enc.J. Med. 101 ]?)]_1. ( 9§§3

"Sensitivity” in screening refers to the proportion of individuals with a
positive test result for the disease that the test is intended to reveal, ie., true
positive results as a propon.v,.i ofthe total of true positives and false negative
results. stkdnian's Medical Dictionarv, supra Note 30, at -1

132 3. 1-ancone, supra NOte 6, at 217.

Id

134 A1DS Test Examined, supra NOte 122 at 90,
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The Wesiern Blot is a more accurate lest. It detects each
antibody which the immune system produces in response to
each of the virus's main proteins (antigen nd, therefore, is
less likeh to react to the wrong antibody. The first step in
this procedure is to change a solution of an inactivated, labora-
tory-grown IV virggninto a gel which is then placed between
two pieces of glass. An electric current is applied to the gel
which forces the main proteins of virus, the antigens, to
separate and form bonds on]grgel. The gel isremoved and
placed onto strips of paper. he blood specimen is added to
theses strips; those which do not contain antibodies to the virus
do not react with the antigens while those whi do contain

antibodies will bind to a particular antigen. This test
requires overnightgycubation and a skilled researcher to inter-
pret the results. When an ELISA test is confirmed by a

subsequw Western Blot Test, the result is 99.9 percent

reliable.

Although the sequential testing procedure outlined above
produces reliable results, researchers continue to search for the
perfect test. The future is likely to bring tests which will render
results at least as accurate as sequential testing. In addition,
they will cost less and will be easier to interpret than the West-
ern Blot. In a recent study, a new test called the recombinant
HIV-1 antigen ELISA panel, demonstrated one hundred per-
cent sensitivity and specificity in distinguishing seropositive
from seronegative individuals.14 The authors of this study
concluded that this new ELISA testing procedure could “virtu-

135 19 The Western Blot is a more "specific” test which compensates
for the sensitivity of the ELISA test. "Specificity” in screening refers to the
?rop_omon of individuals with a positive test result for the disease that the
estis intended to reveal, ie., true positives result as a proportion of the total
true positive and false negative results. stedman's Medical Dictionary,
supra Note 30, at 1308,

AIDS Test Examined, supra NOte 122 at 90.

137, 1.

138 14

132w
%. Shnith. supra note 13]hat 1011 One study found the rate of false
positives to be 0.0007 percent, which renders a specificity 0£99.9993 percent.

S 7.7) NG, Chiang, Debouck, McGrath, Grove s Mills, retiabte

Confirmation ofAntibodies to the Human Immunodeficiency Virus Type 1 (HIV-1) with
an Enzyme-Linked Immunoassay Using Recombinant Anti7q}ens Derivedfrom 111V-1 ga
1

pol, andenv Genes, 27J. Clinical Microdiolocv 977,980 (1939) (hereinaftge’r
NG & Chiang).
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"

ally eliminate false positive results. ],B This procedure
involves using various antigens produced by the 111V virus 4
order to accurately detect hum.m antibodies to the virus.m
The advantages of this test include (1) highly sensitive and spe-
cific results for detecting antibodies to the HIV virus, (2) fewer
indeterminate results than the Western Blot, (3) the ability to
verify more positive results than the Western Blot, and (4)
procedure which easily renders itself to automation.,
Because current assays for HIV antibodies have sensitivities
and specificities 0f 99.9 percent or greater, the future tests are
likely to vary the antigen which is used to detect the antibodies,
since the ass procedure itself has almost no room for
improvement, Many manufactures are currently developing
simple, rapid assays which can be performed virtually any-
where. These tests should be available by 1991.147

The original ELISA test is very effective, but its effective-
ness in purifying the blood supply is the very reason that, when
used by itself, it is ineffective for testing individuals. The flaw is
the high rate of false positives. The present solution is the
sequential testing procedure, which uses both the ELISA and
Western Blot methods to render a 99.9 percent reliable result.
The new testing procedures will, at the very least, match the
reliability of the sequential procedure. Moreover, they will
reduce the cost and administrative burdens ofthe Western Blot
lest.

False positives are not only due to the testing procedure,
but are also a function of the quality of the laboratory where

143 4. 2i98I. . _ . .

. id. al 980-8L This test usts six recombinant proteins
corresponding to large se[qmtnts of the HIV gene products; these gene
products are antigens, substances which cause the human immune system i>
develop antibodies to the virus. When the scrum sample of the individual
reacts with one of the antigens, the serum _is seropositive. Some antigens
appear to be more accurate than others. For _example, the Kpdl anu(t;,en
demonstrated one hundred percent accuracy in determining seropositive
from seronegative individuals. A Although this antigen may be sufficient in
itself, the authors suggest, requmn? reactjvn}/ afgamst more than one of the
gene products (antigens) in order fo eliminate false positives. 1.

. Id
146, Gust & Maskill Diagnostic Testsfor the Human Immunodeficiency Virus,
151 Med.J. Australia 57 ; }

147, . For e_xampie, an immuno-dot blot assay was recently tested
and proved to be inexpensive, rapid, and .ellable_(mghly sensifive and
specific) for de,tectm% HIV ‘antibodjes. In addition, ‘expensive and
sophisticated equipment was not needed to carry out the lest. Xu, Corny, &

Pazncr, An Immuno-dot Blot. Assay for the Detection of Antibody to 111V,
e - — .- /mom
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the tests are conducted. The blood samples are often sent to
private laboratories where they are tested for the virus. Dr.
Dan Burton, Chief of the Department of Virus Diseases at the
Walter Reed Army Institute of Reseatch, said that “,t]he fact
that false positive rates are unacceplably high in some private
sector laboratories is a direct consequence of the feeble quality
contyglgprograms implemented by civil public health authori-
ties. In order to address this problem, the federal govern-
ment should set minimum quality laboratory standards. In
addition, health officials should provide strict, written proce-
dural guidelines for the laboratories to follow.

As a result of their rigorous testing procedure, the United
Stales Military has succeeded in achieving an extremely high
rate of accuracy. Each recruit’s blood sample is tested with
ELISA. Ifthe result is positive, the sample is tested again with
ELISA. If the second lest is positive, a new blood sample is
drawn which is tested with Western Blot. If the result is posi-
tive, the blood sample undergoes a second Western Blot test.
Finally, i at tent is positive, the recruit is consideted sero-
positive. The military has received ly one false positive
result after testing 135,000 recruits. Dr. Redfield of the
Walter Reed Army Institute of Research said that the military
has improved i test and false positive results are now one in
every million. The military’s success in eliminating false
positives indicates that this problem can be overcome if the lab-
oratory follows a thorough procedure and meets the minimum
quality standards.

The rate of false positives rapidly declines when testing
high risk groups because there is a hgsyer percentage of
infected persons within the population. Therefore, if the
government requires HIV testing among convicted prostitutes,
IV drug users, prison inmates, and those who attend STD and
drug abuse clinics, the rate of false positives will rapidly
decline. Thus, the test will be more than 99.9 percent accurate.
Statistically, false positives will be virtually eliminated, thereby
eliminating this particular disadvantage of mandatory testing.

148 Burke, A Strategy to Prevent the Spread ofAIDS, Sat. Eveninc Post,
Nlay-June 1988 at 22

149, wititary A1DS Test Unusually Accurate, Washington Times, Oct. 13
1988 at Al, col. 1

150 1.

151 .

152 Gostin & Curran, supra note 113 at 361 Pctriécianni, supra Note
1] ‘w 70H
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False negatives pose another problem to mandatory lesi-
ing. False negatives occur when the individual tests negative
for die virus, hut is in fart infected. This is problematu
because the infected person has a false sense of security. False
negatives can occur in two situations: (1) When the person has
only recently become infected with themvirus and has not yet
developed antibodies to the virus, and (& when the test fails to
recognize the HIV antibodies in the blood sample. In regard
to the first situation, the so called "wmdow period” is usually
only a few weeks with modern assays. These assays are capa-
ble of detecting the early antibodies to theg=4rus and therefore,
are effective in detecting recent infection. Although ¢ ol
late seroconversion have been reported, they are rare. In
regard to the second situation, it is highly unlikely that the test-
ing procedure will fail to recognize an HIV antibody in the
blood sample. As explained above, the ELISA test was devel-
oped in order to create a safe blood supr'-'; by its very nature,
it is more likely to be over inclusive rather man under inclusive.

There , the problem of false negatives, although real, is not
great, It is not a sufficient reason to prohibit mandatory
testing.

2. The Cost of HIV Testing (in Terms of Dollars and Lives)

The HIV virus will cost an enormous amount in terms of
both dollars and lives. The Center for Disease Control (CDC)
estimates that between one and e-and-a half million Ameri-

cans are infected with the virus. In New York City, the U.S.
city with the highest infection rajgpapproximately one of every
fifteen persons carries the virus. The future outlook is grim.

The United Stales Public Health Service (PHS) estimates that
by the end of 1992, there will be approximately 365,000 AIDS

153 Gust & Maskill, supra note 146, at 58 _
154 0. While most assays arc designed to delect total antibody or the
immunoglobulin (I%G), modern assays are designed to detect the M1V IgNI
anUbRg%; n}dost of the ‘early antibodies belong t0 the latter subclass. 1.

156, Researchers at the CDC found that approximately one in ever
lorty thousand were false negatives. a1os Test Examined, supra Note 122 at 90.
. Zucherinan, supra NOte 49, at 8. A new report recently reported

that 14 million Americans will be infected by 1991 As of December 31,
1989, |ull-blown AIDS had been diagnosed in 117,781 Americans. By the
year 2000, this report estimates 11 million AIDS cases and 11 million AIDS
deaths. These figures do not include AIDS cases due to blood transfusions,

mophiliacs |I%rfn, which account for five percent of all cases.

esce},) supra hoﬁ%dZ,CQt
158 J. Lancone, supra NOte 6. at 67.

*
cases i he1United States and 263,000 people will have died of
AIDS. In thi me year, there will he 60,000 new cases and
65,000 deaths.n In 1969, the Federal (lenter for Disease
Control estimated that 35,000 people would die from AIDS
during that year, as opposed to 500,000 whoqgded from canter
and 770,000 who died from heart disease.lm. However, the
number of AIDS related deaths will increase rapidly as those
presently infected develop AIDS-related iWsses, while deaths
from other major diseases remain stable.

Although the death rale for AIDS is not as high as that for
cancer or heart disease, the cost of treating those with AIDS is
certainly comparable. In 1989, the federal government spent
an estimated 2.2 billion dollars o IDS, 1.3 of which was
spent on research and prevention. In comparison, 1.5 bil-
lion dollars was spent on research and pre tion of cancer
and one billion was spent on heart disease. Everett Koop,
the former Surgeon General of the United States, estimated
that the cost of treating AIDS by 19914awll be approximately
eight to sixteen billion dollars per year. In that same year, it
is estimated that the nation WiMSe fifty-five billion dollars in
loss of earnings due to AIDS,I8Jand spend 2.3 billion dollars
on rgggarch, testing, education, and general support serv-
ices.M These estimates only include the cost of AIDS patients
and not the cost of ARC patients. Although cancer and heart
disease presently cause far more death attd disability than
AIDS, by 1991 the cost of treating AIDS patients is estimated
to be higher than that of both of the other two leading causes

of death.
The actual cost of HIV testing varies from report to report.

The ELISA lest costs as little as three to eight dollars, while the
Western Blot test costs as much as forty to seventy-five doi-

159.Haney, DespiteMore Tools to Eight AIDS, Experts Fearfor UrbanPoor iit

-%0s, S. Bend Trill., Oct. 30. 1989 at A Il. col. 1

. ]d,
J](.)éi Leary, AIDS Outlay Et/uals that for Cancer and Ilentt Disease, N.Y.

Times,June 15 1989 at B13, col. I.
162 1.
1083 1.

igg 1D & Here o stay, Wotttt) Health, Match 1988 at 27.

166.  The Incalculable Cost of AIDS, Economist, March 12 1988 at 63
Loss of earnings refers to that income the person would have produced it lit-
er she bad lived to life expectancy. This estimate (55 million) probably does
not take account of the cost of “late stage illness" — the cost of what would
have been spent on health care when the person became ill in old age.

167. Van de Kamp, supra note 36, at 32
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hirs.](BTlie United States Military has been able to carry OKD
HIV testing with an average of three dollars per person.
Their low cost may be due to efficiency in numbers and the low
rate ol positives found in the first round of ELISA testing,
thereby abrogating the need to conduct further testing on the
blood sample. However, it iscommonly accepted that massive
testing of the gener -Uopulation could be carried out at five
dollars personj. At this price, it would cost approxi-

m I.Zbillion dollars to screen every person in the coun-
ﬂ?. If the t dollar cost of the disease in 1991 is 73.3
billion dollars:)l the cost of testing the entire population
would -E approximately one-sixtieth of the total cost of
AIDS.]. The cost of testing the high risk gro proposed in
this article would cost significantly less than l]..? billion since
they ount for a relatively small amount of the total popula-
tion. Therefore, the cost of testing is low in comparison to
the total cost of this disease.

Even though the cost of mandatory testing is relatively low
when compared to the total cost of AIDS, it is still an opportu-
nity cost; every dollar spent on testing is unavailable for
research, education, and treatment. In this context, the cost of

]]:gg A(!IDS Tesl Examined, supra N0Ote 122 at 90.
A
170, Button, The case for Mandatory A1DS Testing, Indianapolis Star,
Sept.ﬂlf, 1987, at A9, col. 1
Id

172 see supra, NOtes 163-167 and accompanying text.
173 These calculations have been based on’thé following numbers:

Cost of treating AIDS patients = up to 16billion
Loss of earnings = approx 55 hillion
Research, etc. = approx 23 hillion
TOTAL = 733 hillion

Cost of testing the entire pogulation at $5.00/person: 1.2 hillion
Burton, supra Note 170, at AQ. ,
Cost or testing as compared to cost of the disease: 12/733 = approx.

174, The proposed scheme keeps the size of the group which will
undergo testing down to a tolerable limit, because a large percentage of
AIDS carriers, including those in high risk groups, would not be tested.” The
mandatory testm% plan“proposed in"this article only requires testing arrested
Prostnutes, arrested IV drug users, prisoners, and those who attend STD and

dru% use clinics, Therefore, nianv persons in high risk groups will not be
mandatorily tested, such as homosexual males and all 0f the unarrested
prostitutes and IV drug users (primarily because it is not practical — such a
plan could not realistically be carried out on an organized basis). Testing is
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testing is significantly higher. However, this cost can be justi-
fied by the fact that testing for the virus can save money and
prolong lives in the long run.

I’'esling may save the lives of uninfected persons because
some people who test positive for the virus mif lit change their
conduct if they learn that they can infect others. Indeed, the
majority of studies show that IIB/ testing is ssociatcd with a
reduction in high risk activity. Recent reports among male
homosexuals and IV drug users indicate that those who
aware of their positive status reduce their high risk behavior?ID
Therefore, testing will reduce the rale of infection and the cost
of the disease.

The cost of testing is neutralized by the savings which
result from early treatment of AIDS-Related-Conditions
(ARC). The available treatment costs less than hospitalization
for the particular condition. For example, aerosolized
pentamidine, which prevents pneumocystis carnii pneumonia,
the major killer of AIDS g9tims, costs approximately one hun-
dred dollars per month., Experts agree that the cost of this
treatment wgd be offset by savings in the cost of treating
pneumonia. A typical pneumonia hospitalization costs ten
thousand dollars, and most AIDS patients h two or three
spells of the disease before they succumb. Therefore, a
twelve hundred dollar annual cost of providing aerosolized
pentamidine would be offset by a savings in subsequent pi-
talization costs by as much as thirty thousand dollars. In
response to the potential savings, the United States Army has
routinely treated all HIV-infected personnel with aerosolized

175, Coates, Stall, Kecgles, Lo, Morin & McKusick, a1ps antibody
Testing, 43 AM. Psychoi.ocist 859 (1988) [hereinafter Coates & Stall).
176. 1. at 860. In this study, homogsexual men who were aware of their
seropositive status after undergom% antibody testing reduced unprotected
anal receptive intercourse to forty-two percént of baseling, as opposed to

sixty-two percent for the seronegative group, and fifty seven Perc_ent, for the
uninformed group fnot tested). "These results are “statistically significant.”
Id.

177 Shl|t3, U.S. May Mandate Costly AIDS Tests and Treatment, 9all
Francisco. Chron., June 7, 1989, at A7, col. 1 Pneumocystis carnii
pneu%%ma was responsible for seven thousand AIDS deaths in 1988, 1.

Id.

179 . . .

180 1. U.S. Representative Henry Waxman, chairman of the House
Subcominittce on Health and the Envifonment says. “[|]|hc public, health
plain
d

= —h

experts should be talking to the budget makers now’to e why we need .
millions for the test and preventive drugs today in order to save hundreds of



low  \un<t U.IMtJUIKSAL Oh JAW. ETHICS id PUBLIC IVLICV [Vol. 5

pentamidine since 1986.181 As a result, pneumonia is rarely
seen among HIV-infected military personnel.IBa

AZT, the only drug currently approved by the FDA, can
prolong the lives of AIDS victims by postponing the onset of
the disease. Approximately twenty-five thousand of the forty
thousand ients who have full-blown AIDS are currently tak-
ing AZT, and it is estimated that at least 600,000 injated
persons could presently benefit from such treatment. It
costs approximately 2,800 to 3,750 dollars pegapetr, and many
patients may have to take this drug for years. However, the
cost of treating an AIDS patient averages 17,910 dollars per
year. Hospitalizationsggsts alone are approximately seven hun-
dred dollars per day. Although the cost of AZT is expensive,
it is far less than the hospitalization costs. In addition, if
patients are tested for the virus and receive early atment, the
burden on public hospitals would be alleviated. Health care
officials have recently supported such claims. Dr. Douglas
Shenson of Montefiore, who predicts that our health care sys-
tem will be thrown into chaos in two or three years when the
largest number of infected people will become ill, says that “[i]f
we intervene early, on an outpatient basis, we cangyeep people
from crashing into the emergency rooms later. @

The cost of testing and treating AIDS-related illnesses
today can save money in hospitalization costs tomorrow. As a
general rule, outpatient care costs less than inpatient care.
There is little doubt that all AIDS patients will spend lime in
the hospital prior to their death. However, if treatment is
administered in the early stages of infection, the number of
hospital visits can be reduced. More importantly, the lives of

181 1d.

182 14
Time]S',&iugl.(%?tig&,mantgAE i%%rllceSIDiscovered that AZT Holds 0ffAIDS, N.Y.

Sept.l% 1%?,atAADfaTCr8itr%?nt Costs Put at $5 Billion a Year, N.Y. Times,

185 The cost of taking a full dosage of AZT was estimated in the past
to be anywhere from 5,600 dollars to 7500 dollars. Kolata, u.S. Halves Dosage
for AIDS Drug, N.Y. Times, Jan. 17/-1990, at Bs, col. 4; Freundlich & Siler,
S]f)W that AIDS IS Treatable,thWho'll Pay the Créjsging Cosrt]?, Bus. V\tlleeIB, Sep'[.tll

| a owever, the recommended dosage has recently been cut in
haglé?%n(}, %ﬁ?re%re, 50 has the cost. KoFata, suprag, at Bs. y

186, The AIDS Plague Spreads, Economist, July 15 1989 at 23 24.

187. Freundlich ge Siler, supra note 185 at’ 118 So far, the public
hospitals have carried the burden of treating AIDS patients who have become
Sfééo]usllg ill. The ave.age public hospital fost more than 600,000 dollars in

188 Hilts, supra note 184 at A18,
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the victims can be prolonged with early treatment. Thus, both
the infected and uninfected population benefit from testing
and early treatment. These facts justify the cost of testing.

3. Mandatory Testing Will Drive the Disease Underground

Another argument against mandatory testing is that it will
drive the disease underground. In other words, it will drive
high risk ind .iduals away from the health care professionals,
who are precisely the people they should see in the hope that
they will convince them to change their ways. Proponents of
this argument assert that voluntary testing and education alone
are sufficient to fight this disease. However, these two methods
of control have been notoriously ineffective.

First, statistics indicate that the disease is already under-
ground. Only five to ten percent ofall HIV infected persons in
the United States Inve been idepgdied through voluntary test-
ing at alternative s .. programs. Thus,, ninety to ninety-five
percent of the infected persons are unaware of their status, are
contagious to others, and continue to unknowingly spread the
disease. The disease, in this sense, cannot go much further
underground. Voluntary testing can hardly be claimed as a
success thus far.

Second, voluntary testing is unlikely to succeed due to
human nature. The argyment against mandatory testing is that
high risk individuals wulrefuse to see health care professionals
because they will be required to undergo HIV testing. In other
words, because they do not want to know if they are infected
with a fatal disease, they will avoid health care centers. How-
ever, if this is true, then they necessarily will not submit them-
selves to voluntary' testing. Therefore, the argument in favor of
voluntary testing necessarily refutes itself. This reasoning is
scientifically supported as well. A recent study found that the
current policy of education, voluntary testing, and counseling
does not consider the recognized psychological defense known
as the *favoidance, repression, and denial [of] the knowledge
that one has, or might have, a faf isease [which is] used by a
high percentage of individuals. The study estimates that

189, Burke, supra note 148 at 9L Burton, supra note 170, at A9.

One study estimated that onlyﬁ_75,000 carriers had been identified
through alternative site programs, while another estimate that up to 120,000
had been identified. Either way, this is a very low percentage ofthe estimated
10to 15 million estimated carriers in the United States,

190. Archer, Psychological Defenses and Control 0f AIDS, 79 Am.J. Pub.
Health 876, 878 (1&8_9). In a study involving 1700 high risk individuals,
sixty-eight percent declined to attend a session to discover their HIV status.
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over half of high-risk individuals will probably avoid testing
because of the avoidance-denial mechanism. Based on this
estimate, mandatory testing is likely to identify a much high

percentage of high risk individuals than is voluntary testing.E

Third, education alone is also unlikely to be successful in
fighting the AIDS epidemic. Education is typically aimed at
high risk groups; it tries to inform them ofrisk reduction meth-
ods, ultimately aiming at permanent behavigyymodification. So
far, this approach has not been successful,ALespecially among
IV drug users and adolescents. Drug users are the most diffi-
cult high risk group to persuade to modify their behavior. A
recent study found that most teenage crack, users rarely use
condoms and over one-third never use them, inspile of the fact
that eighty percent unders d their value in preventing trans-
mission of the HIV virus.

Education has not been successful among non-high risk
groups either Teenagers have not significantly altered their
sexual gpyactices, regardless of their increased knowledge about
AIDS.AThis is true amo groups with a high and low preva-
lence of HIV infection. Adolescents typically deny risk

In another group, which agreed to g%ve blood, only twenty-six to forty-six
percent failed to ask for their result. "Those who did ask for their status, did
50 |nt08r97er to modify their behavior if positive, presumably to protect others.
Id. at 877.

191 1d. at 878, .
192 Dr. Jonathan Mann, director of the WHQ global 1 IDS program

says that despite AIDS prevention cam&mgns, the virus contl iucs fo spread
worldwide. Hilts, supra note 57, at D19, ,
Dannemeyer 8 Franc, supra note 109, at 48 1l.is study was

conducted by a San Francisco physician who studied the sexual behavior of

two, hupdred teenagers. She found that twenty-seven percent reported
having five or more Sexual partners in th- previous year, with twelve percent

having more than ten partners. 1d. (These research results show the lack of

success of education etforts alone; these tesulls are not to be confused with
the studies cited In notes, 175-176, supra, Which refer to reported behavior
modification after the individual has learned of his or her positive status.)
Although crack users do not inject qus into their veins, an increasing
number aré finding (when they check into sexually transmitted disease
clinics) that they arc infected with the HIV virus. This is most likely dug to
the fact that many addicts prostitute themselves in return for crack. This
theory is further”supported by the fact that other sexually transmitted
diseases, such as syphilis and gonorrhea, are on the rise among crack addicts.
AIDS Plague Spreads, supra note 186, at 23
: Kolata,Ams is Spreading IN Teenagers, A New Trend Alarming lo
Researchers, N.Y, Times, Oct. s. 198%, at lcoﬁ | Although there are A?DS
rograms and lectures a. schools the¥ appear to have virtually no impact. 1d.
eenagers who are Infected said that they were not concerned about "safe
sex” practices until it was too late. 1d.
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inspite of their awareness; this is amplified in the AIDS context

because t rarely see someone their own age infected with
the virus. The lack of response to education is of particular
concern because AIDS cases amon enagers have increased

forty percent in the last two years. Furthesmore, an equal
number of males and females are infected,MJwhich indicates
that the virus is spreading among the heterosexual population
at a significant rate.

Education h een even less successful in reaching minor-
ity communities. Education among the Hispanic populati
has largely failed due to language and cultural barriers.ZD
Unfortunately, in this decade, AIDS is expected to become
momgyprevalent among poor black and Hispanic heterosexu-
als.m. The virus wi pread primarily through needle sharing
and sexual activity. In New York City this trend has already
manifested itself: eighty-four percent of the women with AIDS
are bl or Hispanic, as are ninety percent of the children with
AIDS.

Some studies indicate that education seems to have had
some effect in persuading the male homosexual population to
modify their behavior, although many still continue to partici-

Irwin, Sexually Active Adolescents and Condoms: Changes Over One Year IN

Knowledge, Attitudes and Use, 78 Am. J. Tub. Healt/ 460 (1988); Jones,

Waskin, Gerety, Skipper. Hull & Mirtz, Persistence of High Risk Sexual Activity

Among Homosexual Men in the Area of Low Incidence Cj AIDS, 14 Sexuauy

Transmitted Diseases 79 (1987); Fleming, Cochi, Siecce s Hull, Ac%ged

Immunodeficienc%%y drome in Low Incidence Areas: How Safe Is Unsafe Sex?, |
m. Med. A. 785 (1987),

196. Kolata, supra ;'ote 194 at Al.

197. 1d. Four hunc,red and fifteen cases have been reported among
teena](:;ers (ages thirteen - nineteen). 1d.

9B Id.

199 Dannemcyer s Franc, supra note 109 at 50. Since 1982 the
number of AIDS casés has risen 38 times faster for blacks than whites. The
Journal ofthe American Medical Association recently reported that "behavior has
not changed much and HIV-seroprevalence has continued to climb™ in San
Francisco, even though public health authorities have made “strenuous
educational and intervention efforts" to reach intravenous drug users. 1d.

200. Navarro, AIDf and Hispanic People: A Threat Ignored, N.Y. Times,
Dec. 29. 1989 at A, col.2.

201 Haney, Despite More Tools to Fight AIDS, Experts Fearfor the Urban
Poor in the "90s, S. Rend Trib., Oct. 30, 18_)89, at A1 col. I.

202 1d. Although the rate of infection has decreased among
homosexual males, the virus continues . to si)read through V. drug use,
espema,lly among poor black and Hispanic males in the blq cities; it is then
transmitted from them to their sex partners, who are mostly women. Id
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jkiic in bigh mk I@diavitir.~*’* The discrepancy between the
elici t ol educavion the male homosexual community and IV
drug users may he explained by the nature of the groups: drug
users have an addictive habit which they already know may Kill
them, the added risk of 111V infection is not sufficqgnt incentive
to change; their behavior; homosexual males, the other
band, do jot have ibis additional health risk and, therefore, are
more uu dvated to undergo behavior modification.

Education’s failure to convince people to modify their
behavior is not unprecedented. It has not proven completely
successful in other health-related areas. For example, the Sur-
geon General has tried to educate the public on the health
problem ssociated with smoking. Mandatory warnings are
printed every package of cigarettes, and the scientific find-
ings of the Advisory Committee to the Surgeon General ar
widelyghpsseminated to the public through extensive press cov-
erage. Consequently, the prevalence of smoking has
dropgm pproximately twenty percent among some popula-
tions. Ilowever, inspite of the fact that smoking causes lung
cancer and an increased risk of cerebrovascular dise
(stroke); fifty million Americans continue to smoke:azy
Although education may have been successful in lowering the
percentage of smokers, it has far from eliminated the problem.
The NCAA’s mandatory drug testing program of college ath-
letes also illustrates that education alone is not sufficient to
induce behavior modification. Many athletes continue to use
steroids i ite of the fact that they can cause psychological
disorders?@ risk of heart disease, sexual and reproductive dis-

204. Marlin, Garcia sc Beatrice, sexual Behavior changes and fill’ Antibody
in a Conorl ofMew York City Cay Men. 79 Am.J. PUU. Health 501, 502 (1989)
Hie study found a 355 increase in risk reduction cfToris over a seven year
peiiod, yet nearly twenty percent continued to engage in unprotected
receptive anal intercourse.” 1d. at 502. see also LCisItman, supra note so, at 11
In reference to the homosexual community in-San Francisco, [)r. Constance
Wofsy, an inlectious-disease specialist at Sén Francisco General Hospital and
an authority on_AIDS, said, “Fw]nh intense education efforts and
extraordinary motivation you ca.. aifect the behavior of some people — in
most_cases only temporarily." . Yet another study of homosexual me.
San Francisco, found that eighty percent knew that condoms helped prevent
the transmission of the virus, yét only six percent used them. 1.

205, Warner, smoking and Health: A 25-Year Perspective, 79 Am. J. PUn.
Health 111 (1989).

2. 1g at M2, Smokin{q prevalence among men has fallen from over
lilty g(e)rcent in 190£3to close fo thirty percent at present. 1.
7. . at M2,

208, Hartley, XCAA IYeig/u Year-Hound. Random Ding Testing to Halt What

i<inti| M Asn.m >ny aias N.SNXE lob

rders, liver damage, stunted growth, and premature death.20l'
ﬂ?rcausc educayqn and rehabilitation have proven unsuccessful
rtn their own, the NCAA and some universities have imple-
mented andatory drug testing programs for college
athletes.m:I

Past experiences and recent studies indicate that education
and voluntary testing alone are not successful ir. convincing
those at risk to modify their behavior. Mandatory testing is
likely to provide a more effective policy. Public policy should
not lie devoid of education and counseling all together, but it
should focus on testing. An effective AIDS prevention pro-
gram would incorporate all three strategies.

4. Social Stigma

The final argument against mandatory testing is that it
causes socaph stigma. Stigma is defined as a mark of disgrace or
reproach. This stigma is usually caused by other peoples’
reactions to those with AIDS or those who are at risk of

Many Calla Growing Use ofSteroids, Chron. ngher Educ.,Jan. 11,1989, at A35,

col. 2. — . . ,
Psychological disorders include alternate anxiety attacks and depression,
an increase in sex drive, schizophrenic disorders, and an increase in
aggressive behavior often leading to frenzied violence. Lamb, the
Consequences of Anabolic Steroid Use, Scholastic. Coach, Februar_Y 1989, at 81.
, 5 . Lamb, supra note 208 at 81 In 1985 more than fitty percent >f
Michigan State University’s athletes tested positive for steroidS.  Cochian

Drug Testing of Athletes and the United States Constitution: Crisis and Conflict,
Dick. L. Rev. 571, 574110 (1989). In amore recent 1989study among fifty-
three varsity athletes at two institutions with major athletic teams, sevénteen
percent reported steroid use alone. Pope, Katz & Champoux, anaboic-
Androgenic Steroid Use Among 1,010 College Men, Ptivs. & Sports Med.. Juy
98§ at 75, 7o-77. Drug abuse is also prevalent outside the college
atmosPhere, some studies indicate that up to filly percent of the athletes
the Olympic games have used or do use steroids. Everson, san steroids?
Ethics A, Health Yest, 50 Muscie & Fitness 170 (1989) The professwnal
leagues do ot show any improvement. Bill Fralir, a lineman for the Atlanta
Falcons who admitted using steroids while at the University of Pittshurgh,
estimates that up to seventy-five percent of live league’s (NFL] lineman Use
drugs. Loderman, witnesses Tell Senators Steroid Use Has Reached Epidemic

Proportions Among Football Players, Chron. ngher Educ., May 17, 1989, at A38.

col. L, .
510 Begel, The Difficulty of Treating the Uivg Abusing Athlete, N.Y. TIMes.
Feb. 131 1988, at E2. col, 1
21 . N AA, The 1987—88 NCAA Drug Testing Manual 11 (1987)
(Natlonal CoIIeglate Athletic ASSOCI&IIOH); Department of Intercollegiate
Athletics, Univ. of Cal., Los Angeles. Policy Statement Dru
Education and Testing Program for UCIA student Athletes (198 -

1983) (pamphlet).
%l(f. VEIebs)ter‘s New World Dictionary 735 (2d concise ed. 1977)
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AIDSﬂBIn balancing the social consequences of testing stigma
against the benefits of testing, the benefits clearly ouiweigh the
burdens.

First, social stigma pales in significance to the fatal conse-
quences of the HIV virus. Those who are aware of their sero-
positive status can not only save the lives of others by
modifying their behavior, but they can also prolong their own
lives. Without an available cure, these are the most effective
means to limit the spread of the disease and to help those wao
are already infected.

Second, the conduct that is seen as socially stigmatizing
among the high risk groups at issue is voluntary conduct. How-
ever, the lives which may be saved are often innocent, such as
babies born with HIV infection and mppuses who are unaware
of their partner’s high risk behavior.ZZrThe fact that someone
within a high risk group is stigmatized is regrettable, but it is
not a sufficient reason to reject a mandatory testing policy.
Furthermore, public health officials can control stigma by
adhering to strict confidentiality rules.

B. Advantages of Mandatory Testing
1. The Patient May Receive Treatment

Mandatory testing identifies those who are infected and
enables them to take advantage of the treatment presently
available. Although at one time testing may have offered noth-
ing but fear of death to those who underwent testing, this is not
the case now. There is still no cure or vaccine, but there are

213 Hcrek & Glunt, supra noie 70. ai 887. see atso Muhammad v,
Carlsor, 845 F.2d 175 ﬂsth Cir. 1988 E)althou,(llh the inmate was st|?mat|zed
by his confinement in the prison’s AIDS unjt, this shqma arose from the
public fear and misunders and|n% of the disease, not from the medical
official's misconduct and, therefore, the stigma did not rise to an
rm;lement on the inmate’s constitutionally protected liberty mclcr_es(l}.
214, Because female drug addicts and” females who have acquired the
disease through heterosexual transmission comprise an increased pro_Pornon
of new AIDS patients, a_growmg number of children are born with 111V
infection. A recent study in New York City found that one in eighty infants is
bom to an HIV-infected mother. ApRrommate[Y oric-third to one-half of
those babies will be seropositive. Yarchoan & Mitsuya, supra note 9. at 197.
seealso Danngmeycr & Franc, supra Note 109, where the autﬁors document the
fact that an mcreasmg% number of women, who are not IV drug users, are
acquiring the disease from male IV drug users. , o

Hemophiliacs are also .innocent victims who are at risk of infection.
However, due to the sensitivity of the ELISA lest, the blood supply is
considered to be safe at this time. see supra notes 131-132 and accompanying

f
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many forms of treatment available. Researchers are also devel-
oping many new forms of treatment.

Initially, man) scientists thought that human retroviral
infections were inherently unbeatable because no antiviral
therapy had everz n established for a retroviral disease such
as the HIV virus. 59However, in recent years various forms of
retroviral treatment have become available and researchers arc
developing many more. This section will describe the treat-
ment presently available as well as the treatment being
developed.

AZT (also knov/n as zidovudine or azidothymidine) is an
anti-retroviral drug (prevent troviral replication) which is
active against the HIV virusmlt has improved ? survival
rate and quality of life of HIV-infected persons. 7First, it
reduces the frequency and mortality of opportunistic infections
and neoplasms (tumors, i.e. kaposi’s sarcoma). In at least one
case, AZT hav been associated with, and believed to be resp
sible for, the regression of AIDS-related kaposi’s sarcoma.
Kaposi’s sarcoma is th ost common malignant tumor suf-
fered by AIDS patients. Second, AZT improves the intellec-
tual functioning of patients who suffer from HIV-induced
dementia by slowing the course of neurological deteriora-

215, Yarchoan & Mitsuya, supra note 9, at 191

216. Langtry & Campoli-Richards, zidovudine, A Review of s
Pharmacodynamic and Pharmacokinetic Properties, and Therapeutic Efficacy,
Drucs 408, 409 (1989). o

217, 0. at 409, Durm? the second phase of the initial study on AZT, a
total of 282 patients with ATDS or ARC were randomly assigned to receive
either AZT or placebo, Seven months later, one patient receiving AZT had
died, compared with nineteen on the placebo. Those patients recéiving AZT
had overall better prognosis than those receiving the placebo. Yarchoan &
Mltsuya, supra Note 9, at 195-96. _

218 Langford, Ruf, Kunze, Pohle & Reicharl, ressession of oral Kaposi*s
Sarcoma in a Case of AIDS on Zidovudine (AZT), Br.J. Dermatolocy 709
Eheremafter Langford & Ruf). In a recent study, a case of oral Kaposi's

arcoma FKS) regressed durmq therapy with AZT, which began five months

after the first dermal and oral Tumors were recognized. Aftér six months o
treatment with AZT, the number of T-helper Cells increased and the KS
lesjons on the gmgwa [qums], uvula, body, and the face disappeared, The KS
lesion on the Rard paldte regressed. 1. .

Placebo-controlled studies have shown that AZT decreases morta||t5[/, and
frequencK of opportunistic infections in patients with AIDS or ARC. Patients
on AZT had a significant improvement of their immune function. In a study
of 284 patients with AIDS or ARC, KS lesions developed in sixteen. Six were
%tzmnts on treatment with AZT and ten were in the placebo group. . at

219 1d
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tion.m Finally, patients who have taken AZT have exper-
ienced an improvement in their immune system (an increase in
T-4 cells), and they have sh@Wn other clinical signs of improve-
ment, such as weight gain.

Although AZT can cause severe side-efiects, recent devel-
opments have greatly decreased the frequency in which they
are likely to occu he most common side-effect is bone mar-
row suppression. Because bone marrow suppression causes
anemia, many patients must haveyhrequent blood transfusions

in order to continue tr ment, Other side-efiects include
headaches and nausea. For most patients, headaches
and nausea subside after the first few weeks., The side-

efiects usually occur after the patient has taken AZT for several
months. In the past, some patients have had to discontinue
treatment all together, while others have only had take a
lower dose or discontinue treatment for a short time., How-
ever, the severity of the side-efiects may no longer pose aprob-
lem. The government has recently halved the recommended
dosage of AZT, because the er dose isjust as effective and
does not cause side-efiects. The Secretary of Health and
Human Services, Dr. Louis W. Sullivan, said that fewer
patients willfyave to discontinue treatment in the future due to
side-efiects. Tolerance to AZT may also be improved if the
patient takes the drug in th “ early stages of the disease rather
than waiting until AIDS-reiated symptoms appear. A recent
study found that less than five percent of those patients who

220, Langtry & Campoli-Richards, supra Note 216, at 445; Yarchoan s
Mitsuya, supra fi0te 9, at 195, Evidence suggests that manocyte [while bjood
cell]f-dcnv,ed cells [ie., T-4 cells] are the main target cells of theHIV virus.
AZT’s ability to protect such cells against HIV infection may be related to the
Improvement in-dementia observed in patients who are given AZT. 1.

221 Yarchoan e Mitsuya, supra note 9, at 195-9%6." N

222, . at 196, Bone marrow is soft fatly tissue found in bone cavities
which is responsible for producing most of the’blood cells; red bone marrow
is responsible for producing some of the red blood cells and most of the

\Iolﬂrlié?cigleqosgprgerlllgte@,ma?ri 18%8§égcal Association Encyclopedia of
223 Kolata, supra note 185 at Bs.
%. \garchoan and Mitsuya, supra note 9, at 19.
|

226. 1.

/227, Kolata, supra note 185 at Be. A recent studdy sponsored b?{ the
National Institute of Allergy and Infectious Disease found that AIDS pafients
who took the normal twélve hundred milligram dose of AZT for the first
month and then reduced their dosage to six hundred mjlligrams per day did
just %szg/ell as those who continued™to take the higher dose. 1.

., Id.
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began treatment in the early stages of the disease had serious
side-efiects, while fifty percent of those patients who waited
until they had full %S had to discontinue treatment due to
serious side-efiects.

AZT has been effective in treating -infected individu-
als, and provides promise for the future. As new treatment
is .developed, AZT may be used in combination with othg.
drugs, thereby reducing the frequency of its side-efiectsu
Through such combination therapy, some scientists believe
that “it may be possible to both ameliorate HIV-related symp-
toms and extend the life span of infected individuals to the
pointntygt they approach those of uninfected control sub-
jects. Combination therapy will alggnprevent patients from
becoming immune to AZT treatment.@

The FDA has recently approved three new drugs for mar-
keting: ganciclovir, aerosolized pentamidine, and fluconazole.
Ganciclovir is to treat cytomegalovirus retinitis (a severe
eye infection Approximately twenty-five percent of all
AIDS patients are icted with this eye infection which often
causes blindness. Aerosolized pentamidine prevents
pneu ystis carnii pneumonia, the major killer of AIDS vic-
tims.%Fluconazole, a new fungus-fighting drug, i ccessful
in fighting cryptococcal meningitis and candidiasis. Almost
every AIDS patient develops a fungal infection and approxi-

mately ten percent have cryptococcal miningitis, which is a seri-

%%8 K%LFI&, supra Note atAl ) .. .

. AZT may also be efFeciive as preventive medicine. Recent studies
suggest that in some animals, immediate administration of AZT may ﬁ)revent
the “development of retrovir.il infections, Some infected individuals have
recently taken AZT in the hope that it will prevent "“.e onset of the disease,
but there is as yet no formal data to support this theory. Yarchoan & Mitsuya,

sup.rai%&"[e ?a.aétli’g_a "A de.rease in the overall toxicity may be attained if
active drugs with different toxicitics arc combined.” 1.

ﬁ% :3; % 't Combination treatment prevents the emergence of
resmm. Str(%qastr% I}H?Xlr[gjg D:'dt]g Development, Availability Intensify, 262J A
M. A234§2 &%%%?'an,/ft Last, Quicker Access toA1DS Drugs, Newsweek,JU|y 10

19892%.765hills, supra Note 177, at A7. See also the previous information on
aerosohzedégntamdme and its success in preventing pneumonia, supra
im

note§3’1777— and accompanying text.

ONS, New Drug Added to Anti-AIDS Arsenal, LA Times,Jan. 30.
1990, at As, col. [ K0|ata,AIDS Drug isApproved After Clamor, N.Y. Times,Jan.

30, 1990, at C5, col. 3
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ous infection on the lining of the brain.23H Moreover, the drug
lias proven to have very fe ide-ciTccis, and those that do
occur are usually not severe\.lzg|

Doctors also use ritalin, a stimulant which is often pie-
scribed for hyperactive children, to treat AIDS patients. It

impro the patient’s mental health and emotional symp-
toms. Unlike AZT, ritalin does not fight the AID§gvirus
directly. Instead, it improves mood and concentration. In a

recent study, ninety-seven patients took the drug, ofwhom sev-
enty-six percent displayed moderate to marked improvement in
energy, vigor and mood; and sixty-seven percent improved
their reaction Ajye, information processing speed, and long-
term memory. Although this is not a cure for AIDS patien
it is a way to help them get "an edge on what they've got.
Although they are not licensed for full use, the FDA has
recently permitted expanded distribution of two new drugs,
DDI (dideoxyinosine) and eryyproprotein. DDI, like AZT,
blocks retroviral reproduction. It interferes with retroviral
reproducii% by “inhibiting the synthesis of the viral genetic
|

material. n recent studies, several patients exhibited more
than eighty percent re ion of an AIDS virus protein in their
serum concentrations. These m .uviduals also experienced
an increase in their T ell count and weight gain, a clinical

sign of improvement, Moreover, in clinical trials the drug
has not produced any /ious side-elfects at any dosage level,
which is uraging to those patients who are unable to toler-
ate AZT,. The FDA has also permitted expanded distribu-

238 Kolata, supra note 185, at Be. .

239. Cimons, supra note 237, at Ae. Most of the side-elfects are 0.d
abdominal discomfort and nausea. In rare circumstances, they have include
liver damage, skin rashes, and liver failure. 1d. .

240. Stimulant Said lo Ease Problems From AIDS, N.Y. Times, May 8, 1989,
at A 16 col. 2.

241 .

242 1d. , - , ,

243 1d. Thi  the statement of Dr. William Brcilbart, assistant
%ttelrgdmg psychiatrist at Memorial tiloan-Kettering Cancer Center in New

ork.

244, Mew AIDS Test Gets the Go-Ahead, Newsweek, OCt. 9, 1989, at 40.

245, Marx, New AIDS Drug Posses Fiisl Clinical Test, 21 Science ‘153
(1989).

246. 1d.

247, 1d.

248 1d. Last fall, researchers gave DDI to 2600 people with AIDS or
ARC in formal clinical trials, provided free_of charge to those who cannot
tolerate AZT. Scligman, supra note 235, at 76. Theireslults of the expanded
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tion of erythroprotein, a reproduced form of a hormone
produce y the kidneys, which is used to treat AIDS-related
anemia% The drug has proved successful in preliminary
.studies

Another new drug currently being developed is the CIl)I-
1"K40 compound. The IV virus binds to the T'-Helper cells in
the immune system. This binding occurs when the viral pro-

tein, gpl2n binds to the receptor on the T-Helper cell, known
as CD4. The CD4 compound prevents the virus from
infecting the T-Ilelper cell interfering with the binding of

the HIV virus to the T-cell. Flooding the patient’s body with
this compound creates a “decoy” which y prevent or reduce
the spread of the virus to healthy cells. In other words, the
I11V virus attaches lo the CD4 cells rather than die T cells in
the immune system. Some research groups have found that
this compound successfully inhikgts the infection of T cells by
the 111V virus at certain Ievels.glt is also unlikely lo cause
bone marrow toxicity like AZT. In order to make this com-
pound even more effective, scientists have attached a toxin,
I’E40, to the CD4 compo which selectively binds to the HIV
cells and then Kkills them . Thus, this compound may poten-
tially prevent infection of healthy cells by the HIV virus as well
as kill the cells already infected.

While drugs take effect after the person becomes infected
with the virus, vaccines prevent infection in the first place. Dr.

ten limes dial in the reqular clinical trials. However, this discrepancy can be
explained by the facl (hat those patients who take the drug on the expanded
access program are much sicker than those who take the drug in the clinical
tiinis. 'Most experts believe that the deaths are probably “caused by the
disease rather than the drug. Kolata, Many Recommended Disputed AIDS Drug,
N.Y. Times, Mar. 19 1990"at A13, col. 4 (national ed.).

249, Scligman, supra note 235, at 76.

250, Thompson, Drugs From the Undergrounds, Time, July 10 1989 at 49

251 Milder & Hoffmann, Synergism Between HJ1'gp120 and gp 120-SjienJie
Antibody in Blocking Human T Cell Activation, 245 science 13&)(%.589) _
252 Yarchoan & Mitsuya, supra note 9, at 192 “In the first step in the
life cycle of HIV, the virus binds Ft]o the surface of the target cell. I'here is
substantial evidence that this usuall?/ involves the attachment of the 9p, 120
env r(%choprotem of IV to CD-I, a glycoprotein found on certain 1
Irmp ocytes [T-4 cells of the immune systém], monocytes, and olhei cells.”
‘here is"evidence that alternate receptors may exist, hit then significance is
unclear at (his point. 1d. at 191 _
t H|253.| Scientists Developing Potential AIDS Drug, S. Bend It il>,June s, 1989,
at HI, col. e, . .

254, S'archoan s Mitsuya, supra mite 9, at 192

255, 1d
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Jonas Salk, who developed the polio vaccine, is presently devel-
oping an AIDS vaccine. He proposes to inject an inactivated
HIV virus into the system of an infected patient in the hope
that it will bolster their immune system, th y preventing the
person from developing full blown AIDS. In studies which
he and his colleagues have performed with chimpanzees, two of
the thr ere able to clear the virus from their system com-
pletely. In a recent study with nineteen ARC patients
injected with the inactivated virus, only two ve developed
full-blown AIDS within one year of injectioﬁThe immune
responses of these patients have improved.

A recent study reported the preliminary success ofanother
vaccine. This vaccine protected eight of nine monkeys agai
the simian AIDS virus, a virus related to the AIDS virusm
Each monkey was given three injections of the vaccine. Four
monkeys were injected with the virus one month later. Three
of the four showed no sign of infection; the fourth became
infected but showed no symptoms. Thirteen months later,
another five monkeys were given the vaccine followed by an
injection of the virus. These five monkeys remained
uninfected. Seventeen monkeys who did not receive the vac-
cine, b ere injected with the virus, died within seven
months. Although more research must be done before it
can be used on humans, the preliminary results are very
promising.

Finally, doctors at Johns Hopkins School of Medicine
recently reported that they had actually cured o IDS patient
of the virus, although he died later of cancer. The patient
was suffering from lymphoma whiagiys a common immune sys-
tem cancer among AIDS patients. First, the patient under-
went chemotherapy, which kills nearly all of the immune cells
in the body. The patient was later given a bone marrow trans-
plant and AZT at the same time. As a result, the AZT pre-

vented the few infected imi une cells whi did survive the
chemotherapy from replicating the virus. Approximately
% . Goldsmith, supra note 234, at 453.
. Id.
299, 1.
260. 1.

Times
26

Timezs ecl.(%talﬁgigamf E%F %Ian's Body ofAIDS Vims in Experiment, N.Y.
204 .
265 .

26 ecHy’tSlé@’sg{aA\ﬁcgbr]e o:f Monkeys Offer New Hope inAIDS Fight, N.Y.
. ld.

ifuuj ikfi<*u.isujk< anru ... .. .

one month later, the virus was not present in either the
patient’s blood or Rone marrow. The disadvantages of this
tr t are |Bit is extremely expensime (approximately
$1mm to $mm per transplant), and (& it is difficult to
find bone marrow donors who match the tissue of the patient
(approximately twenty-five percent chance of matching a m
ling and a twenty percent chance of matching a donor )
However, this is the only case in which the virus has been com-
pletely removed from a patient’s body. After further research
has been conducted, the procedure may become less

expensive.
It is becoming increasingly advantageous for HIV carriers

to know their status as early as possible. Although some drugs
are not fully developed, there is treatment which is presently
available for many AIDS-related illnesses. These include aero-
solized pentamidine, treatment for pneumonia; AZT, which
prolongs the life of the patient; ganciclovir, which treats
cytomegalovirus; fluconazole, which treats meningitis and
candidiasis; and ritalin, which improves AIDS patient’s mental
capabilities. As researchers develop these various forms of
treatment, they will be able to combine these drugs into a form
of therapy which may be superior to any single drug used
alone. Scientists have already devised certain combinations
which include AZT as one of the ingredients. They hope that
those patients who are unable lo take large doses of AZT will
be able to tolerate it at a reduced level. It is advantageous for
patients to know their status as early as possible because some
forms of treatment, such as AZT, are more effective if taken
early in the course of the disease. Early diagnosis also alerts
doctors to look for certain opportunistic infections which are
common in AIDS patients, such as tuberculosis or kaposi’s sar-
coma. If these infections are recognized early, the physician is
able to administer immediate treatment which will prolong the
life of the patient. Due to the new forms of treatment, many
experts have recognized that it isadvanta us to IV carriers
to know their status as early as possible.ﬂ

%gg }gﬂman, Experts on AIDS, Citing New Data, Push for Testing, N.Y.

Tlme&fteArp{rllltezré\}’ie%v%%%’ sgﬁ‘oluscgllDJS experts, the authors summarized their

COWIUI%WS S‘X”Se?ép?r@aé'%ﬁng tc believe that for people who carry the
AIDS virus, but have not yet developed Symptoms, treatment
administered at the moment the immune system first shows signs of
failure can delay the onset of symptoms.” A positive lest for HIV
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2. Epidemiological Data

Mandatory testing will help provide reliable epidemiologi-
cal data. In order to plan rationally for the incidence of dis-
ease, it is necessary to know the magnitude of the problem.
The more the public olhcials know about the spread of the dis-
ease, the easier it is to raise and distribute funds and to prepare
hospitals and health care professionals for managing this dev-
astating virus.

In sum, arrested prostitutes and IV drug users, prisoners,
and those who attend sexually transmitted disease and drug
abuse clinics should be tested for the HIV virus because the
advantages outweigh the disadvantages. Mandatory screening
will help reduce the spread of AIDS and prolong the lives of
the victims. When a known HIV carrier develops AIDS symp-
toms, that person can be promptly diagnosed and treated.
Early diagnosis is advantageous since some forms of treatment
are more effective in the early stages of the disease. Moreover,
it is efficient to test these high risk populations because they are
already within the health care system. Because each of the high
risk groups is attainable and early treatment is to the advantage
of both the healthy and the infected, it is practical to compel
them to undergo HIV testing.

IV. Legal and Ethical Considerations of
Mandatory T esting

This section will examine the constitutional and ethical
considerations of mandatory testing. The constitutional issues
include the fifth and fourteenth amendment right to equal pro-
tection and the fourth ament ment right to privacy; in the
prison context, the eighth amendment right against cruel and
unusual punishment is also an issue. The ethical inquiry is
whether the state can compel an individual to undergo
mandatory testing, and if so, what duty does the individual
have to comply with such a law.

would signal doctors that they should closely monitor the status of
the immtne system. _ .
or example, Dr. Jonas A. Stmiman, an AIDS expert in Atlanta, said that
"(wje've come a long way since the conventional wisdom three or four years
a?o, ofwhat a difference 1t is going to make to get tested." This message was
also supported by Dr. Anthony S."Fauci, the director of the Federal National
Institute of,A,IIergg- and Infectious Diseases, who said that there is "no ques-
tion" that it is ddvantageous for people to know whether they are infected

with the AIDS virus, because in some cases the patients may benefit from
early treatmepts, thatcquld ward ofT infections and other complications as
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A. Ethic; ' Considerations — the Power of the State to Regulate
Public Health and the Duly of the Individual t Comply

The state traditionally has the right to regulate public
health through its police power, which is reserved to the state
unde 18-|e Tenth Amendment to the United Slates Constitu-
tion.2 The state’s police po includes the power lo regu-
late public health and safety. Pursuant to this power, the
state legislature has the power to p laws which improve the
health and well-being of its citizens. In addition, the federal
government has the power lo enact regulations which are nec-
essary toz)revent the spread of diseases across state or national

borders.

Is the state's power to compel an individual to undergo
mandatory testing pursuant to its police power an unethical
denial of individual freedom or is it the ethical promotion of
the common good? The issue in this inquiry involves the rela-
tionship between individual freedom and the commo ood.

There are many different definitions of freedom. They
range from the natural rights definition of freedom as self-

268 U.S. Const, amend. X, "The powers noi delegated to the United
States by the Constitution, nor prohibited by it, are reserved to the States
respectively, or to the people"; Jacobson v. Massachusetts, 197 U.S. 11, 25
(1905) (the state did not surrender its police power wiv.n it became a
member of the Union under the Constitution). ,
.. Jacobson v. Massachusetts, 197 U.S. 11 25 51905) g'(a]ccordmg
to settled principles, the police power of a state must be held to embrace, at
least, such reasonable " requlations established directly by legislative
enactment as will protect the public health and the public safely").
270. Kleid v. Board of Fulton, Ky. Indep. School Dist. 406 F. Supp. 902

W.D, _Ky. 1976). .
( Zﬁy Efugﬁ)c Health Service Act, 42 U.S.C. § 264 (West 1982) ("The
Surgeon General... is authorized to make and enforce such regulations as in
his judgment are necessary to prevent the introduction,, transmission, or
spreadof communicable diseases from foreign countries into the States or
possessions, or from one State or possession into any other State or
possession”). see Siegel v. Shinnick, 219 F. Supp. 789 (E.D.N.Y, 1963) (the
court found that it was necessary to isolate. the individual in order to
determing if he was infected with Smallpox; this decision was based on the
fact that he was Probabl exposed to the disease overseas and his vaccination
was unsuccessful). To date, the federal government has not included AJDS
on the list of communicable diseases Which provides for apprehension,
detention, or conditional release of alllicted individuals. However, under the
power granted by the Immigration and Nationality Act, 8 U.S.C. §P'2
%9708eSupp, 1986), the federal re%ulanons,prowde for the denial ofa visa il
the visa applicant tests positive for the HIV virus. 42 C.F.R. § 34.2(b) (1987).
<272 see M. Aoler, The Idea of Freedom (1961). .The author analyzes
the five definitions. of freedom: Self-realization,  self-perfection, Self-
fwtlitinl liiwTiv and rollerfive freedom.
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perfection to libertarian definition of freedom as self-realiza-
tion. This article will use the broad libertarian definition of
freedom, because it tolerates the fewest restraints on individual
behavior. In other words, it will be more difficult to justify
restrictive legislation under this definition of freedom and,
therefore, is the highest st ard that a mandatory testing
scheme would have to meet.

The libertarian idea of freedom, which is popular in the
Americ radition, is the "circumstantial freedom of self-reali-
zation. This type of freedom is defined as that "which is
possessed by any individual who, under favorable circum-
sty , is able to act as he wishes for his own good as he sees
it This freedom is circumstantial because it is wholly
dependent on favorable circumstances, i.e. those which will
allow individuals to act as they please for their own good.27"
Acting as one wishes or doing as one pleases expresses self-
realization when the individual’s wish is translated into action,
and the individual’s own d, as he or she sees it, is achieved
by the action performed.™ Il In other words, individuals achieve
self-realization when they are permitted to act as they please.

273, For example if freedom were defined as self-perfection for the
purposes of this paper, mandatory testing world be legitimate. Freedom as
self-perfection is a "freedom_which is possessed by those .. . who, only
through _acquwed virtue or wisdom, ire able to will or live as the*ﬂought in
>onformity to the moral law or an ideal beflttmg human nature.” M. Adler
supra NOte 272 at fi. This freedom is acquired By those whose state of mind
or character enables them to will as they ought (1.e. in accord with the moral
or natural law). 1. The idea of freedom’as the right to achieve self—PerIept|on
must be distinguished from the idea of freed'om as license. Individyal
freedom cannot be equated with the power to pursue any desire, for a desire
may be right or wrong depending,on the extent lo which it fulfills a natural
neéd. M."Adler, Ten"Philosophical Mistakes 123-25 (1935). Humans by
nature need those conditions which are necessary for them to achieve self-
perfection. 1a. All human beings naturally desire’ good health and need an
environment free of contagious, non-curable disease in qrder to be free.
Since these natural needS ate the basis of natural rights, legislation
reasonably designed to promote public health is valid. Mandatory tésting of
certain high risk groups for the HIV* virus would promote the public health.

Ahhotigh freedom as self,—Perfecnon may be the better view with reg{ard
to personal morality, this article must addréss the reality ihat a mandatory
testing pr%posal must _go through the political machinery in order to be
enactéd. Therefore, i must deal with freedom in the contemporary
American tradition, which is the libertarian definition of freedom.

274 M. Adler, supra note 272, at 5.

25 .
270, . at 5-6.
277. id. at @
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When freedom is defined in terms of self-realization in the
political arena, the government tolerates a wide variety of
behavior. However, the libertarian idea of freedom does not
sanction absolute individual liberty. Although one may start
with the basic assumption that every individual may act as he or
she pleases in order to achieve personal development, living in
a society still places an obligation upon each person to observe
a certai tandard of conduct toward the other members of
society. This standard mandates that each person not inter-
fere with the rights of others, and that each person bear his oi-
lier share of the labors and sacrifices necessary in order
defend society or its members from injury or molestation.zp
When an individual’s action docs prejudicially affect the rig
of others, society has jurisdiction over it and may limit ita
However, society only has such control over individual action
when it affects the rights of other members of the community,
otherwise the individual uld be free to do the action and

accept the consequences.

Although this concept of freedom tolerates a wide variety
of human actions, it still docs not tolerate that which interferes
with the rights of others. When a person exercises his or her
freedom to the detriment of others, the government has the
power to interfere with individual autonomy. Members of high
risk groups must not be permitted to exercise their freedom to
the detriment of others by voluntarily participating in high risk
activity, making large claims upon society's resources, and then
arguing that they have no moral obligation to promote the
common good of the community by submitting to reasonable

278. J. Miill, on viberty, in The Great Lecal Philosophers 380, 393

C. Magris ed. 1985). .. : . : .

( ’\5% Id. U 393). I'liis duty not to interfere with the rights ofothers rises
to the level of a moral principle. Those acts which m*ure others by
encroaching on the rights of others, damaging (he rights ot others, falsely
dea_th with them, using unfair or ungenerous. advantages over them, ol
selfishly apstaining from protecting them against injury are ain morally
reP[ehe_nsmle actions and, in ?rave cases, should be subject to moral
retribution and punishment. o. al 394, seeatso A, G eWirtii, Human Rights and
the Prevention of Cancer, I Human Rights 181 (1982). Gewirth argues that all
persons have the right not lo have cancer indicted upon them by the actions
of others. This assértion is based upon a moral principle which is at the basis
ofa civilized society: "I'lus is the principle of mutual trust, of mutual respect
for certain hasic n%hts: that persons will not, in the normal course. of lile,
knowingly inflict physical harm on one another, that they will abstain from
such harms insofar-as it is in the|rJ30wer to do so, insofar as they can
informcdly control their relevant conduct.” 1. at 185

%g(l) J. Mill; supra note 278, at 393
. ld.
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testing procedures. In examining the public health questions, Therefore, the state can compel an individual suspected of car—

the courts have traditionally chosen to apply this line of rying a contagious disease to undergo medical examination,

reasoning. quarantine, and treatment.288 Because the AIDS issue also

) R involves the stale protecting healthy individuals against the
The state® power to regulate public health is not ques —

tioned. Courts have held that of all the duties the state has,
measures are necessary for the protection of such interests"); Barmore v.

Robertson. 302 1Il. 422, 427, 134 N.E. 815, 817, (1922) (In reference to a
state quarantine law, (he court said that each state has (he power to pass

none ismore important than the protection of public health.282

Judicial decisions concerning the power to regulate public

health grant considerable deference to the state.283 Moreover, public health laws and "such laws must be submitted to by individuals fur the
courts have interpreted the state3 power to regulate public good of the puch'W
health broadly.284 The state's power to regulate public health is 288. m| supra note 285, at 25-26. For example, the state ran

compel children to undergo medical examinations or vaccinations before
attending school, and it can require marriage license applicants to undergo
certain medical examinations. Id. Some stales require those convicteCa]f

usually justified in one of two ways: (1) The state has a legiti—

mate interest in protecting the health, safety, and welfare of the

community, which includes protecting society from the harm of 1,exua1 ‘(‘f)edlses or prostitution to undergo 111V antibody testing. E.g.,
an individual and preventing any member of society fron ena e §1202.1 (West Supp. 1989) (persons convicted oSa sexual
becoming a burden on others; or (2) The state has a legitimate offense must submit to a court ordered blood test for AIDS); Fta. tat.A“

§796.08 (West Supp. 1989) (requires all arrested prostitutes lo undergo
screening for a sexually transmitted disease, as defined by the statute, which
may include AI1DS ifthe health department deems itnecessary). See aho lrwin
inposed harm.285 v. Arrendale, 117 Ga. App. 1, 159 S.E.2d 719 (1967) (it is within the state3

The state"s police powers have been the most broadly police power to compel prisoners to undergo X-ray examination in order to
determine irthey have a communicable, contagious, or infectious disease, as
long as there isa sound reason for such examination).

The state can compel treatment in certain situations. See Brcithaupt v.
almost all courts have deferred to the state legislature.287 Abram, 352 U.S. 432 (1957) (giving a blood test to drunk driver without his
consent while unconscious is constitutional); Dunn v. White, 880 F.2d 1188
(10th Cir. 1989) (non-consensual AIDS testing does not violate prisoner”s
constitutional rights); Reynolds v. McNichols, 488 F.2d 1378 (10th Cir. 1973)
("hold and treat” laws which require arrested prostitutes cither to take drugs
for treatment of venereal diseases or be detained in jail for such treatment
arc constitutional); Ex parte Woodruff, 90 Okla. Crim 59. 210 P.2d 191 (1949)
(statute requiring examination and treatment of persons arrested for sex

interest in protecting the health, safety, and welfare of any one

individual, which includes protecting the individual from self-

interpreted in the cases where the state isprotecting third par —

ties from risks created by individual conduct.286 In such cases,

282. Irwin v. Arrendale, 117 Ga. App. 1, 159 S.E.2d 719, 724 (1967);
Barmore v. Robertson, 302 Ill. 422, 134 N.E. 815 (1922).

283. Derrick v. Ontario Community Hosp., 47 Cal. App. 3d 145, 151-
52. 1?9 Cal. Rptr. 566, 570 (1975) ("[t]lhe local public health officer is vested
with considerable discretion as to what actions he should take to control the
spread of an infectious disease”); In Re Halko, 246 Cal. App. 2d 553, 557, 51

cal Rptr. 661, 664-65 (1966) (the "(ljegislature is vested with broad crimes for venereal d_iseases is_upheld as c_onstitu-tional).
discretion in determining what are contagious diseases and in adopting When aperson infected with a contagious disease endangers the health

means for preventing the spread thereof"™ and, therefore, ““the court should of the comnunity, many state 'Géilar_rre1ther&isafh hCOIH authorities to
quarantine the individual. E.g., ' ea e e 83186 (West

give it broad and liberal construction””); Barmore v. Robertson, 302 Ill. 422,
Supp. 1987) (“falny state agency conducting a public hospital shall admit

134 N.E. 815 (1922) (the courts will not interfere with the discretionary
power of the state to enact public health regulations unless they are arbitrary, acute venereal disease cases, when, in the opinion of the state or local health

oppressive or unreasonable). officer having j.urisdiction, Cfallsopreairfﬁrg%fetﬁ/venereal disease may be a
284. Jacobson v. Massachusetts, 197 U.S. 11 (1905). Justice Harlan menace lo public health™); ' 83053 (West Supp. 1987)
("Upon being informed by a health officer of any contagious, infectious, ot

said that the slate may enact "health laws of every description.” <“(T]he
communicable disease the state department may take such measures as are

police power of a state must be held to embrace, at least, such reasonable i X i
regulations established directly by legislative enactments as will protect the necessary to ascertain the nature of the disease and prevent its spread. To
that end, the state department may, if it considers itproper, take possession

public health thepubliic safety’} Id. Rt 26.
285 K ng ”le |aNa”lthe pUb ICS Health 20 (1985) or control of the bm Ofoé liwing person, or the corpse of am deceased
986 1 ! ’ mBOHéalﬁef atso IVINN, t L §144.12(7)Ré\wlescoaép . 1987); N.Y.
287. Id. at 25-26. See also In re Halko, 216 Cal. App. 2d 553, 556, 51 Cal. Lo h§2100I (00150" ;986); Oh”tl‘; e eitional §3703.07
Rptr. 661. 663 (1966) (the court upheld the mandator)lquarantine provision (Baldwin 1982). These laws have been uphe as constitutional. See In ir
- - - - - . - . Halko, 246 Cal. App. 2d 553. 54 Cal. Rptr. 661 (1960) (court upheld statute
for ail tuberculosis patients as a legitimate exercise of 1iis police power; it
emphasized that in the area of public health, the courts must defer to the which provided that those with pulmonary tuberculosis, an infectious and
’ communicable disease, may be quarantined by health*officials pursuant to a

legislature in the area of of public health regula 1 is also the province : o ) )
r\lgika titiiurA ot »nPom-AKriin  f n rmmr] f ] iD a - Pmit reasonable belief that the person isinfected). For more information on the
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risks created by third parlies, its power to regulate the trans—
mission of the virus should be given broad deference by the
courts.

The state3 power to regulate an individual 3 conduct in
order to protect the public health is best articulated in the
landmark case, Jacobson V. Massachusetts,* 89 where the
Supreme Court of the United States held that itwas within the
state"s police power to reauir? a compulsory small-pox vaccina—
tion. The plaintiff arb ™" that a compulsory vaccination law
was arbitrary and oppressive because it was “‘hostile to every
freeman to care for his own body and health in such away as to
him sees best . . . .?”90 In an opinion delivered by Justice
Marian, the Court vehemently rejected the plaintiff3 argument.
Justice Harlan explained the philosophical and practical basis

of the stale® power to regulate public health and safety:

But the liberty secured by the Constitution of the United
Stales o every person within its jurisdiction does not
import an absolute right in each person lo be, at all times
and in all circumstances, wholly freed from restraint.
There are manifold restraints to which every person is
necessarily subject for the common good. On any other
basis, organized society could not exist with safety to its
members. Society based upon the rule that each one is a
law unto himselfwould soon be confronted with disorder
and anarchy. Real liberty for all could not existunder the
operation of a principle which recognizes the right of
each individual person to use his own, whether in respect
of his person or his property, regardless of 'he injury
which may be done to others. This court has r.ore than
once recognized itas a fundamental principle that ““per —
sons and property are subjected to all kinds of restraints
and burdens in order to secure the general comfort,
health and prosperity of the state. ... Even liberty itself,
the greatest of all rights, isnot unrestricted license to act
according to one 3 own will. It is only freedom from
restraint under conditions essential to the equal enjoy—
ment of the same rights by others. It is, then, liberty reg—
ulated by the law."291

power of the stale to quarantine individuals, see K. Wing, supra note 285, at
*41-73.

289. Jacobson v. Massachusetts, 197 U.S. 11 (1905).

290. Id. at 26.

291 Id at 26-27.

19Lm)| MASU.UUHI AIDS UMI.Mj

The idea that the state has the power lo enact regulations
for the common good, while every member has the duly to
abide by these regulations when certain conditions are met, is
the wunderlying concept of the stale3 police power.292 Of
course, this power isnot unrestricted. The regulations must be
reasonable; if they rise to the level of becoming arbitrary or
unreasonable in light of the threat to public health, then the
court must interfere in order lo protect, persons subject to the
regulation.293 In more recent years, the Court has refined this
restriction. Ifa "fundamental” right is al slake, then regula—
tions limiting these righto may be justified only by a compelling
stale interest and ““legislative enactments must be narrowly tai—
lored to enforce the compelling state interest,”291 Regulating

the public health 1is a compelling state interest 1in certain

circumstances. 205

292. Justice Harlan, inJacobson, emphasized the duty of the individual
to comply with the compulsory vaccination law:

It is the cause of an adult who, for aught that appears, was himself in

perfect health and a fit subject of vaccination, and vyet, while

remaining in the community, refused lo obey the statute and de —
regulation adopted in execution of its provisions for the protection

of the public health and public safety, confessedly endangered by

the presence of a dangerous disease. 1Id. at 39.

293. 1d. at 28, 38 (laws should not be construed to lead to injustice,
oppression, or an absurd consequence). SeealsoJew Ho v. Williamson, 103 F.
10 (N.D. Ca. 1900) (quarantine invalid because discriminatory as applied); In
re Halko, 246 Cal. 2d 553, 51 Cal. Rptr. 661 (1966) (the legislature’s
determination that a particular regulation is necessary to protect the public
health 1is conclusive unless it is unreasonable, an abuse of discretion, or a
violation of the individual®s constitutional rights); DeAryan v. Butler, 119 Cal.
App. 2d 674, 260 P.2d 98 (1953) (legislature determines measure necessary
to protect public health unless it is unreasonable), cert, denied, 374 U.S. 1012
(1954); Patrick v. Riley, 209 Cal. 350, 287 P. 455 (1930) (the challenged
regulation did not rise to an abuse of discretion by the legislature).

294. See Roc v. Wade, 410 U.S. 113 (1973) (the right to privacy is a
fundamental right); Griswold v. Connecticut, 381 U.S. 479, 485 (1965)
(establishing the constitutional right to privacy).

295. City of Akron v. Akron Center for Reproductive Health, 462 U.S.
416 (1982) (the state3 interest in health regulation becomes compelling at
approximately the end of the first trimester); Roe v. Wade, 410 U.S. 113, 103-
64 (1973) (the state has important interests in safeguarding the public health,
in maintaining medical standards and in protecting potential life; these
interests become compelling at the point of viability of the fetus); Morris v.
Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990) (preventing the spread of AIDS
within a prison is a controlling slate interest); Fla. Women*s Medical Clinic.
Inc. v. Smith. 536 F. Supp. 1018 (S.D. Fla. 1982) (prompt and proper
disposal of fetal remains and tissue resulting from the abortion does rise to
the level of a compelling state interest in protecting the public health).
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Through the police power, the state aims to secure free—
dom and well-being to all its citizens. The state must have the
power tocompel persons tocomply with certain health regula—
tions in order to protect the health and well-being of the com —
munity. The state not only has the power tocompel persons lo
undergo medical care in order to protect the public health, but
italso has the duty to do so0;290 ifitwere otherwise, the freedonm
of the community would be jeopardized by the selfish actions of
the few who believe their behavior is free from restraint. Pur —
suant to this duty to protect the public health, the government
has the power to compel small pox vaccinations,297 it has the
power to enact municipal laws which prevent manufacturers
from exposing employees to cancerous risks,298 and the power
to enact laws which regulate smoking in order to reduce the

cancerous risk of passive inhalation to nonsmokers.299 This

296. Jacobson v. Massachusetts, 197 U.S. 11, 29 (1905) (because
society has the duty to conserve the safety of itsmembers, the individual, with
respect to his liberty, may be subject lo reasonable regulations as the public
safety requires); In re Halko, 246 Cal. App. 2d 553, 556, 54 Cal. Rptr. 61)1
(1966) ("(1]he preservation of the public health isuniversally conceded to be
one of the duties devolving upon the state as a sovereignty, and whatever
reasonably tends to preserve the public health is a subject upon which the
legislature, within its police power, may take action"); Barmore v. Robertson,
302 111. 422, 134 N.E. 815 (1922) (n[l]lhai the preservation of the public
health isone of the duties devolving upon the State as a sovereign power will
not be questioned. ... [t]lhe duty to preserve the public health finds ample
support in the police power, which is inherent in the State and which the
State cannot surrender™).

297. Jacobson v. Massachusetts, 197 U.S. 11, 29 (1905).

See Gewirth, Human Rights and the Prevention of Cancer, in Hnan
nghfs,supra note 279, at 181-82. “Each person has a basichuman right not
to have cancer inflicted on him by the action of other persons. ., . [cjach
person [also] has a right to have informed control over the conditions
relevant to the possible infliction of cancer on himself." These rights are
basic human rights because of their connection with freedom and well-being,
the two necessary conditions of action and of succcs"ful action. 1Id. See also
Bailey v. Drexel Furniture Co., 295 U.S. 20 (1922) (the state has the power to
regulate the employment of child labor, presumably in order to protect the
interests of the child).

299. Passive smoke inhalation is associated with subsequent health
problems, such as an increased incidence of lung cancer. Byrd, Shapiro &

eid ay sive Smoking: A Review of Medical and ljegal Consequences, 79
ﬁn H.n. Healt" 209 (198 9); See also Wall, Johnson, Jacob Sc Benowii/,
Cotinwe in the S Saldva e of Nonsmokers. Passive Smokers, and Aitne
Smokers, An IRn Hea[t 699 (1988) Cotinine is the major
degradatlon product of nicotine metabolism. In the serum and saliva of non-
smokers who lived with smokers, the cotinine levels were the same in both

the smokers and the nonsmokers. Moreover, the cotinine levels were actually
liieher in the urine samples of the nonsmokers. 1Id. Based upon such
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power should now be extended to include inandaioty testing of

certain high risk groups.300

reduce the risks lo nonsmokers. The fcdeial government has recently passed
a permanent prohibition against smoking on all airline flights, intrastatc and
interstate, which arc six hours or less in duration; or which are between any
point in Alaska, and any point i ayaii; or arc within the stale of Alaska oi

within the state of Hawaii, 103 Ta 1098 (Feb. 1990). SeveraC [ Hearth

als, islation restricting smoking in publ
Sty i o PSR A
sosc 195): MITL Ot AT sses. 12 cueas 10ssy: n.v. PUDIC Healli

§1339-0 (McKinney Supp. 1990).

300. A related issue which isbheyond the scope of this paper iswhether

the results of the HI1V tests should be reported to the public health
authorities. Several health authorities have recently come out in favor ol
making AIDS a reportable disease. The strongest argument against such a
policy is that it will drive the disease underground. However, a recent study
found that reporting (he results of 111V tests to public health officials did not
reduce the number of requests for voluntary testing. In another study, only
one percent gave fear of disclosure as a reason to avoid testing. Archer, supra
note 190, at 876. Universal partner notification is receiving a lot of support
recently. One research group recently found that such a program is
"affordable, operationally manageable, and can effectively reach high risk
persons.” In addition, confidentiality protections are attainable. The group
concluded that partner notification should be a standard public health
practice in the efTort to control the spread of the HIV virus. Poiterat,
Spencer, Woodhouse tn, fication in the Control of Human
Immunodeficiency Pirus, M\] ﬁb HeaTt 874 (1989). See also, The AIDS
Plague Spreails, supra note 186, at 24.

As the law presently stand*, at least twelve states already require that
health workers and docto s report AIDS patients to health officials. Altman,
New York Health ChiefProposes List of People Carrying the AIDS I%irvs, N.Y. Times,
June 6, 1989, at B5, col. 1. Some states also require tracing the infected
person 3 sexual contacts or those with whom they have shared needbs.
Recently, the New York City Health Commissioner, Dr. Stephen C. Joseph,
has come out in favor of confidential reporting of all AIDS patients to health
authorities. The proposal isas follows: Doctors, hospital.*., and clinics would
report those infected with the virus to the Health Department which would
use this list to reach all infected people, notify their partners and insure
thorough tracing. Those who are infected with the virus would be asked to
provide the names of their sexual contacts and those with whom they haw
shared needles, so that tracing could be carried out similarly to the tracing
and contact procedure of other STDs. However, the list of HI1V infected
persons would be kept separate from other STD lists. Dr. Joseph said ih.il
there is not a high risk of confidentiality exposure based upon the fact that
IpJublic health has done that [prevented confidential records from being
exposed] very well historically, and there has never been a leak from the New
York City Health Department on the name ofany AIDS case.” Ill. Dr.Joseph
emphasizes that this proposal is for the benefit of the infected because recent
developments have shown that it isadvantageous for those at risk of infection
to be informed 3s early as possible so that they can obtain treatment if they
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B. Legal Considerations of Mandatory Testing

The constitutional challenges which most commonly

appear in the context of AIDS testing legislation are (1) the

right to equal protection under the fifth or fourteenth amend —

ment, (12) the right to privacy under the fourth amendment, and
(3) the prohibition of cruel and unusual punishment under the
eighth amendment. This section of the article will begin with
an overview of relevant, current AIDS legislation. It will then

apply the constitutional analysis to the various AIDS issues.
1. Current Legislation

The federal government and a few stale governments have
already adopted mandatory AIDS testing legislation. At pres—
ent, this legislation primarily concerns testing prisoners and
those convicted of sex crimes. Both the state governments and
the federal government should extend this legislation to
include arrested prostitutes and drug users and to those who
attend STD and drug abuse clinics.

Legislation that requires testing those arrested or con—
victed of prostitution for STDs has been introduced on both

the state and federal level.301 The American Medical Associa—

ted it. Therefore, we should adopt a policy towards AIDS which is similar
to that of tuberculosis, syphilis, and other communicable diseases. Id.

For an example of a statute whicpsagythorphzes rmepogting all HIV-infected
persons to health authorities, sec CO!O. Ra/- Sfaf. §25-4-1404 (1988
Supp.), which declares AIDS a communicable disease. Doctors, laboratories,
hospitals, clinics, and other institutions are required to report the cases of
AIDS to the local health authorities. In addition, if necessary, the public
health officials have the authority to "[i]solate or quarantine persons with

Acquired Immunodeficiency Syndrome or a viral infection associated

therewith, but only ifitisshown to be necessary to protect the public health."
§25-4-1406.

301. H.R. 2273, 100th Cong., 1st Sess. (1987). 0On the federal level,

Congressman Dannemcyer introduced a bill which would require mandatory
testing of all arrested prostitutes.

0n the state level. Florida has enacted a statute in ichgarregted
prostitutes arc tested for all STDs, including (he HIV virus. Fra. Stat. Nn.
8796.08 (West Supp.- 1989) (Subsec. (3): Any person convicted of
prostitution or procuring another to commit prostitution with himself . . .
shall be required to undergo screening for a sexually transmissible disease
under direction of the Department of Health and Rehabilitation Services and,
ifinfected, shall submit to treatment and counseling as a condition of release
from probation, community control, or incarceration. . . . According to
subsec. (I)(b), indetermining which diseases are to designated as sexually
transmitted diseases, human immunodeficiency virus shall be considered
along with many other recognized STDs.)

Although AIDS isan STD in the sense that it can be spread via sexual
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tion has recommended mandatory HIV testing of all prison
inmates.302 Currently, at least fourteen slates screen all prison—
ers.303 Other states, such as California, require testing inmates
ifthe prison medical authorities believe the inmate may be suf—
fering from AIDS or ARC.3010n the federal level, all inmates
are screened.305The federal government has conditioned stale
grants on stale action which requires mandatory testing for all

convicted IV drug users and sex olfcnders.300

2. Equal Protection

Equal protection is rooted in the fourteenth amendment
where the state government is involved and in the fifth amend —
ment where federal government is involved.307 It is premised

on the maxim that all persons similarly situated should be

intercourse, it generally is not a sexually transmitted disease, unless the
statute so provides, within the meaning of public health laws.
302. JAMA Board of Trustees, Prevention and Control of Acquired
Immunodeficiency Syndrome, 258 J. A. M. A. 208 (1987).
303. Andrus, Fleming, Knox, McAllister, Skeels, Conrad, Hora
ste H 1P Testing in Prisoners: Is Mandatory TestingMandatory!,

840 (1989) [here d\n rus Sc Fleming], See, e.g., e
éh - d 5 & Supp.); Eq 42 - —52.1 (Harrison Smré GBQ),
g 39-604 (1989); 42—56—37 (1988) X

054 ennon Supp. 1990).
304. enal%ode &7501 (Decring Supp. 1989).
In order to address the public health crisis described in Section 7500, it
is the intent of the Legislature to: (d) Authorize prison medical stair

authorities to require tests of a jail or prison inmate under certain
circumstances, 1if they reasonably believe, based upon the existence of
supporting evidence, that the inmate may be suffering from AIDS or AIDS-
related diseases and is a danger to other inmates or staff.

305. Andrus Sc Fleming, supra note 309, at 840.

306. 42 U.S.C. 8300ce-6 (West Supp. 1988).

(@ To be eligible to receive funds under this section, the chief law
enforcement officer of each State shall establish a Slate program to provide
for the confidential testing ofany individual convicted under Slate law, of any
intravenous drug or sex offense on or after November 4, 1988.

307. Equal otegtion is explicitly granted by the fourteenth
amendment: GO t,amend. X1V, 81: .... "No staleshall.. .deny to
any person within itsjurisdiction the equal protection of the laws." Although
there is no explicit equal protection clause in the fifth amendment, (he
Supreme Court has read itinto the fifthamendment. Bolling v. Sharpe, 347
U.S. 497 (1954) (the fifthamendment due process clause and the fourteenth
amendment equal protection clause are not mutually exclusive - equal
protection is tied up with the American notion of fairness found in the fifth
amendment due process; therefore, the fifth amendment also guarantees

equal protection).
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ireaied alike.308 Equal protection analysis is applied any time
the law creates a classification ur.der any governmental author —
ity. There are three levels of analysis under the Equal Protec —
tion Clause: (1) heightened scrutiny, (2) intermediate scrutiny,
and (3) traditional analysis. At each level there is a different
standard that the regulation must meet in order to be constitu—
tional. Those who challenge mandatory AIDS testing laws
must first determine the category into which they fitand then
apply the relevan standard.

The first level of analysis, heightened scrutiny, involves a
fundamental right or a suspect class.309 If the law distinguishes
individuals on the basis of a suspect class, the state must show a
substantial purpose or interest that is constitutionally permissi —
ble, and that its classification is necessary to accomplish that
purpose or safeguard that interest.310 Suspect classes have
been limited to classifications b <sed upon race3ll and
alienage.312

The second level of equal protection analysis, intermediate
scrutiny, includes classifications concerning illegal aliens,b313
gender,314 and illegitimate children.315 |If the law t eats any
person within these three classes differently from of Tiers, then
the state must show that the regulation is substand, illy related
to an important state interest and that this regulaticn substan—
tially advances that interest. This is a lower stand? rd than the
one set forth in tht first category and, therefore, it is an easier

showing for the government to make.

308. City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439
(1985).

309. The fundament?.! right analysis is addressed supra notes 332-351
and accompanying text.

310. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).

311. Brown v. Board of Educ., 349 U.S. 294 (1955) (overruling

separate but equal doctrine); Yick Wo v. Hopkins, 118 U.S. (1806)
(overruled regulation which was neutral on its face ™"t dis- iatory as
applied).

312. Ambach v. Norwich, 441 U.S. 68 (1979) (a; ..pect class

and therefore gets heightened scrutiny).

313. Plylcr v. Doe, 457 U.S. 202 (1982) (illegal aliens are not a suspect
class because they are not in the country legally).

314. Craig v. Boren, 429 U.S. 190 (1976).

315. Lalli v. Lalli, 439 U.S. 259 (1978) (the probate statute which
contained the requirements for illegitimate children to take from their fathers
on intestacy was supported by an important government interest (orderly
disposition of property upon death) and the statute substantially advanced
the important govcinmc-ni interest).
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The third level, traditional analysis, includes economic
regulations, 310 wealth,317 and age.318 If the law distinguishes
upon characteristics in any of these classes, the court will only
apply minimum scrutiny: the "classification challenged must
be rationally related to a legitimate state interest.””319 The court
generally defers to the experience of the legislature in such
cases.320

In order for high risk groups to qualify for heightened
scrutiny, they must show either (1) they are being treated dif—
ferently than others to whom they arc similarly situated, or (2)
they are or should be labeled a suspect class. Although a
mandatory testing scheme may treat high risk individuals differ—
ently than the general population, high risk g.oups are not sim—
ilarly situated to the general public - they participate in
activity which puts them at risk of becoming infected with a
fatal disease. Based upon this activity, the state should treat
them differently. Moreover, the Supreme Court has been
unwilling to extend the protection provided to suspect classes
to groups other than race and alienage. 1In recent years, the
Court has even cut back on those groups which qualify for
heightened scrutiny under the suspect class analysis.321 There —
fore, it is unlikely that AIDS victims will be able to qualify as a

suspect class. Indeed, the few courts that have dealt with this

316. Railway Express Agency v. New York, 336 U.S. 106 (1949) (the
Court upheld a stale statute which prohibited trucks from hiring out to
advertise businesses other than their own in order to prevent trallic
problems).

317. San Antonio Indcp. School Disl. v. Rodrigue?, 411 U.S. 1 (1973)
(the Court held that wealth is not a suspect class because it has none of the
indicia of suspiciousness).

318. Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976)
(per ruriant) (the Court upheld a mandatory retirement law because age is
not a suspect class).

319. City of New Orleans v. Dukes, 427 U.S. 297 (1976) (per curiam)
(the Court upheld a state law which allowed certain venders in the French
Quarter to remain in business while prohibiting other venders in the French
Quarter and throughout the rest of the city in order to promote tourism).

320. Id. The Court said that there isa presumption of rationality and
almost no scrutiny of the ends. "Stales are accorded wide latitude in the
regulation of their local economies under their police powers, and rational
distinctions may be made with substantially 1 *s than mathematical
exactitude.” 1Id. at 303.

321. Craig v, Boren, 429 U.S. 190 (1976) (the Court overruled prior
cases which held that gender was a suspect classification and moved itdown
to a quasi-suspect class (where it gets only intermediate scrutiny)); Set" also
City <jfCleburne v. Cleburne Living Center, 473 U.S. 432 (1985) (the Court
refused to include the mentally handicapped as a suspect class; this decision
indicates that the Court is unwillintr to create new suspect classes)



issue in the prison context have held (hut AIDS victims ave not
a suspect class.322

1"he Supreme Court 1is not likely to extend the ““suspect
class”” to include those who will he tested under the plan pro—
posed in this article, namely, attested prostitutes IV drug users,
prisoners and those who attend sexually transmitted disease
clinics.323 These groups do not possess the typical characteris—
tics of a suspect class because the group must be historically
saddled with disabilities, the law must be the source of their
disability, the condition must be immutable and not of their
making, and they must be politically powerless.32"1 Therefore,

high risk groups are unlikely to qualify for extraordinary pro—
tection from the majoritarian process.

In the prison context, inmates have not brought successful
equal protection challenges against prison policies that segre—
gate HIV-infcctcd prisoners from the general prison popula-—
tion. Because, courts have refused to label infected prisoners a
suspect class,325 their claims have not received heightened
scrutiny. Rather, the courts have applied the lowest level of

scrutiny: the state has only had to show that ithad a legitimate

322. Powell v. Department of Corrections, 647 F. Supp. 968 (N.D.
Okla. 1986) (AIDS victim in prison did not qualify for heightened scrutiny
because they are nut a suspect class); Codcro v. Coughlin, 607 F. Supp. 9
(S.D.N.Y. 1984) (AIDS victims are not a suspect class; moreover, AIDS
victims are not similarly situated to other prisoners and, therefore, the equal
protection clause does not apply); Marsh v. Thigpen, 727 F. Supp. 1564
(M.D. Ala. 1990) (AIDS victims are not a suspect class).

323. In Bowers v. Hardwick, 478 U.S. 180 (1986), the Court refused to
recognize male homosexual sodomy as a protected interest (fundamental
tight) under the right to privacy. The Court did not address the issue <;f
whether male homosexuals were a suspect class, which would seem to suggest
that the Court would be unwilling to extend such protection to this class.
This refusal isrelevant to the testing issue because homosexual males are the
most likely of any high risk group to be labeled a suspect class.

324. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973).

325. Harris v. Thigpen. 727 F. Supp. 1561 (M.D. Ala. 1990) (AIDS

victims are not a suspect class); Powell v. Department of Corrections, 647 F.
Supp. 968, 971 (N.D, Okla. 1986) (the equal protection requirements will
have been met ifall the members of the class (HIV-infected prisoners) have
been treated equally and the classification is not arbitrary; since the
regulation was based on the inmate"s HIV status and (he inmate was not
Healed any dillercntly than other infected inmate"s, the segregation policy
did not violate the equal protection clause); Codero v. Coughlin, 607 F.
Supp. 9, 10 (S.D.N.Y. 1984) (the segregation policy did not violate the
prisoners® constitutional right to equal protection for two reasons: (1)
Although the equal protection clause requires that similarly situated persons
be treated equally, this requirement did not apply to the plaintiffs because
AIDS victims mrenot similarly situated to other prisoners, and (2) Even ifthe
equal protection clause did apply, AIDS victims arc not a suspect class).

. . 4 .
interest and that the segregation policy was rationally related to

that interest.32" Preventing the spread of a deadly disease
within the prison walls and protecting the infected inmates
Ittun assault by other prisoners is a legitimate government
interest, anil segregation is rationally related to that interest.327
At least one court ban recently held that the stale 3 interest in
preventing the spread of a deadly disease among prison

inmates and prison oTicials rises to the level of a "controlling"”

state interest.328
Prostitutes have also been unsuccessful in claiming that a

stale health law aimed at sex offenders violates: their constitu—
tional right to equal protection. Because prostitutes arc not a
suspect class, the proposed regulation should be upheld unless

the Court finds h irrational or arbitrary.323 In cases where the

326. Harris v. Thigpen, 727 F. Supp. 1561 (M.D. Ala. 1990) (if the
Equal Protection Clause does apply, the court only needs to find that there is
a legitimate government end and the means are rationally related to that
end); Powell v. Department of Corrections, 647 F. Supp. 968, 971 (N.D. Okla.
1986) (the classification is valid as long as i: is not arbitrary or capricious);
Codero v. Coughlin, 607 F. Supp. 9, 10 (S-D.N.Y. 1981) (““... as long as there
isa legitimate government interest and the means used are rationally related
to that end, the Equal Protection Clause is not violated").

327. Powell v. Department of Corrections, 647 F. Supp. 968, 970 (N.D.
Okla. 1986) (the decision to segregate was based on a legitimate objective:
"to prevent the spread of a deadly infectious disease and to protect Plaintiff
from assault by other inmates™); Codero v. Coughlin, 607 F. Supp. 9, 10
(S.D.N.Y. 1984) (the state had a legitimate interest "lo protect both the AIDS
victims and other prisoners from the tensions and harm that could result

from the fears of the other inmate 3").
328. Harris v. Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990). Courts

often use the term "compelling®® and "controlling” interchangeably,

329. The cases which have addressed state "hold and treat" laws
(requiring that the person either take drugs for treatment of a venereal
disease or he detained injail for such treatment) or quarantine laws directed
at prostitutes have not addressed (he question of whether prostitutes are a
"suspect class.” Only one case has addressed an equal protection claim
based upon this classification, Reynolds v. McNichols, 988 F.2d 1378, 1383
(10th Cir. 1973). In Reynolds, the court held that the "claim tlut the
ordinance was enforced only against females, and not males, is, under the
circumstances of this case, insufficient to invoke the equal protection
provision of the Fourteenth Amendment,™ and "the fact that on the two
occasions when (he plaintiff was arrested in a hotel room the plaintilf's
customer was not himself arrested and detained for examination is not
significant.”” Therefore, although the cases involving laws aimed at
prostitutes have not been analyzed on an equal protection basis (with the
exception of the above case), the court has permitted reasonable classification
in the exercise of the police power. Seealso Zucln v. King, 260 U S. 171, I7li-
77 (1922) (the Supreme Court uplrnld an ordinance which forbade an
unvaccinated child from attending either public or private school against an
equal protection claim on the basis that in "the exercise of the police power
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regulation has been aimed at prostitutes in order to protect
public health, the courts have traditionally examined these reg—
ulations under the state® police power. These regulations,
often referred to as “hold and treat” laws (laws which require
those arrested for sex crimes to be detained in order to deter —
mine if they are infected with a venereal disease, and ifso, to
compel them to undergo treatment) have consistently been
upheld as a valid exercise of the police power.330 In addition,
quarantine laws aimed at prostitutes while leaving other groups
unregulated, have been upheld as a constitutional use of the

state 3 police power . 331

Even ifAIDS carriers are not labeled a suspect class, they
may still qualify for strict scrutiny if they can show that the law
interferes with a ““fundamental right.”> When a fundamental
right is involved, the state must show that it has a compelling
state interest and the regulation is narrowly tailored to meet
that interest (i.e. there is no less restrictive alternative).332 The
Supreme Court has defined ““fundamental right” as (1) those
liberties that are "implicit in the ordered concept of liberty””
such that ““neither liberty nor justice would exist if [they] were

sacrificed,”333 or (2) those liberties which are ““deeply rooted in

reasonable classification may be freely applied and that regulation is not
violative of the equal protection clause merely because it is not all
embracing™).

330. Reynolds v. McNichols, 488 F.2d 1378, 1382 (10th Cir. 1973) (the
purpose of the ordinance 1is lo bring in and treat the source of the
communicable diseases, which had reached almost epidemic proportions;
because itis reasonable to suspect that known prostitutes are a prime source
of infectious venereal disease, the court concluded that this was a valid
exercise of the state"s police power); Ex parte Woodruff, 90 Okla. Crim. 592,
10 P.2d 191, 195 (1949) (a law which confers discretion on a local officer or
board relating to police regulation for the protectionof public morals, health,
safety or general welfare may be constitutional; therefore, the statute
requiring examination by health officials of persons arrested for sex crimes to
determine whether they arc infected with venereal diseases is constitutional);
Baker v. Strautz, 386 111. 360, 54 N.E.2d 441 (1944) ("The power to detain a
person who is suspected of having a contagious disease rests in the police
power of the State. When a State employs its police power to safeguard the
public health itmay act in a summary manner even though the result is to
deprive the citizen of liberty").

331. Ex parte Clemente, 61 Cal. 666, 215 P. 698 (Cal. 1923); Huffman v.
District of Columbia, 39 A.2d 558 (D.C. 1944); Ex parte Company, 106 Ohio
St. 50, 139 N.E. 204 (1922).

332. Kramer v. Union Free School Dist., 395 U.S. 621 (1969); Griswold
v. Connecticut, 381 U.S. 479 (1965).

333. Bowers v. Hardwick, 478 U.S. 166 (1986) (male consensual
sodomy 1is not a fundamental right under either definition); Palko v,
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our nation® history and tradition.”334 These rights usually
relate to either the democratic process or the individual 3 lib—
erty interests. Those which are concerned with the democratic
process include the right to vote335 and apportionment
cases.330 Those fundamental rights concerned with an individ—
ual 3 liberty interest include the right to travel,337 the right to a
lair criminal trail,338 the right to appeal in certain cases,330 the
right to counsel,340 and the right of privacy.341 The right to pri—
vacy isnot a general right to privacy.342 Rather, I protects cer —

tain individual decisions, such as the right to marriage and a

334. Bowers v. Hardwick, 478 U.S. 186 (1986); Moore v. City of East
Cleveland, 431 U.S. 494 (1977).

335. Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) (voting is
a fundamental right and cannot be conditioned upon affluence).

336. Reynolds v. Sims, 377 U.S. 533 (1964) (that the districting scheme
in a state election must be of substantial equality of population among the
various districts); Wesberry v. Sanders, 367 U.S. 1 (1964) (the districting
scheme in a federal election must be mathematically apportioned to one
person one vote).

337. Craig v. Boren, 429 U.S. 190 (1976) (gender was a quasi-suspect
class).

338. Sheppard v. Maxwell, 384 U.S. 333 (1966).

339. Boddiev. Connecticut, 401 U.S. 371 (1971) (the Court invalidated
a state law which required divorce applicants to pay court fees and costs of
service of process; since the state had a monopoly on the means to dissolve a
marriage, due process prohibited the State from denying the means for
legally dissolving this relationship solely on inability to pay); Douglas v.
California, 372 U.S. 353 (1963) (statemust provide counsel to indigent client
on his first appeal granted as a matter of right from a criminal conviction);
Griffin v. Illinois, 351 U.S. 12 (1956)-(the state must provide “adequate and
effective appellate review to indigent defendants").

340. Argesinger v. Hamlin, 407. U.S. 25 (1972); Gideon v. Wainright,
372 U.S. 335 (1963).

341. Roe v. Wade, 410 U.S. 113 (1973) (the right to privacy is a
fundamental right); Griswold v. Connecticut, 381 U.S. 479, 485 (1965) (the
Court found that the right to privacy isone of the "penumbral" rights from
the constitution which create zones of privacy).

342. The Supreme Court has not recognized a general right to privacy,
and the lower federal courts have not been willing to do so cither. Hanzel v.
Arter, 625 F. Supp. 1259 (E.D.N.Y. 1985); J.P. v. DeSanti, 653 F.2d 1080
(6th Cir. 1981). Instead, the right to privacy has been limited to protecting
an individual 3 choice in certain personal matters.
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family,341* contraception, 344 abortion,345 and childrearing and
education. 340

The most likely fundamental right at issue in a mandatory
A1DS testing policy is the right to privacy. However, in order
to qualify for strict scrutiny, the person would have to show
that an individual decision, which should be protected by the
right to privacy, is al issue. 1In other words, the person would
have to prove that the right to privacy includes the right lo par —
ticipate in the particular high risk activity. It is very unlikely
that the Court would expand the right to privacy to include 1V
drug use or homosexual sodomy.347 However, those who
attend sexually transmitted disease clinics may have more suc—

cess in arguing that they have a fundamental right at issue.348

343. Zablocki v. Redhail, 434 U.S. 374, 386 (1978) (right to marry
cannot be conditioned on ihe marriage applicant submitting proof of
compliance with a state statute which requires that the applicant obtain a
court order granting permission to marry ifhe has minor issue not in his
custody and which he isunder an obligation to support); Loving v. Virginia,
388 U.S. 1 (1967) (right to marriage); Skinner v. Oklahoma, 316 U.S. 535
(19452) (right to procreation).

344. Carey v. Population Servs. Int’l, 431 U.S. 678 (1977) (the Court
invalidated the state restrictions on distribution of nonprescription
contraceptives to adults); Griswold v. Connecticut, 381 U.S. 479, 485 (1965)
(right of privacy includes right to decide to use contraception).

345. Akron v. Akron Center for Reproductive Health, Inc., 462 U.S.
416 (1933) (the Court clarified the limits of the state’s power to regulate
abortions); Roe v. Wade, 410 U.S. 959 (1973).

346. Wisconsin v. Yoder, 406 U.S. 205 (1972) (the Court held that the
first and fourteenth amendments prohibited the state from requiring Amish
children to attend secondary school until the age of sixteen); Pierce v. Society
of Sisters, 268 U.S. 510 (1925) (although the state can compel a child to
attend school, itcannot dictate whether the child goes to a public or private
school); Meyer v. Nebraska, 262 U.S. 390 (1923) (the Court held that a state
statute which prohibited teaching a foreign language in schools until the
ninth grade was unconstitutional).

347. Bowers v. Hardwick, 478 U.S. 186 (1986) (the Court held that the
right to privacy does not include consensual homosexu.il sodomy).

318. Because the Supreme Court has held that the fundamental right to

privacy includes procreation and contraception, both of which involve
heterosexual intercourse, the attendees of STD clinics may be successful in
claiming that their right to privacy is intruded upon by mandatory AIDS
testing. See Carey v. Population Services Int'l, 431 U.S. 678 (1977) (non-
prescriptive contraceptives do not have to be distributed by a licensed
physician); Einstadt v. Baird, 405 U.S. 438 (1972) (the decision to use
contraceptives is protected by the right to privacy for both married and
unmarried persons); Griswold v. Connecticut, 318 U.S. 479 (1965) (the
decision between husband and wife to use contraception is protected unde/-
the fundamental right of privacy); Skinner v. Oklahoma, 316 U.S. 535 (1942)

("[in]arriage and procreation are fundamental to the very existence and
survival of the race"). Id.

Therefore, the state will have to show that preventing the
spread of AIDS is a compelling state interest and that this rea—
sonable testing procedure 1is narrowly tailored to meet that
interest. At. least one court has held that controlling the spread
of AIDS in the prison context isa compelling state interest.349
There is no reason that such a finding should be confined to
the prison context. Considering the number of people cur—
rently infected, the number oflives this disease will claim, and
the enormous cost to society, controlling the spread of AIDS is
a ““compelling state interest” and should be labeled as such.
This program isnarrowly tailored to meet that interest because
itonly calls for testing those high risk groups which are within
the care of the state, either on the basis of health care or pun —

ishment.350 There 1is no less restrictive alternative available

which is as effective as mandatory testing.351

3. Unreasonable Searches and Seizures Under the Fourth

Amendment

Every citizen possess a fourth amendment right against
unreasonable searches and seizures.352 In criminal cases, in

order for the search to be ““reasonable” the state must obtain a

349. Harris v. Thigpen, 727 F. Supp. 1564, 1572 (M.D. Ala. 1990).
The court said that the State 3 interest in preventing the spread of such a
disease among prison inmate3 and prison officials is a controlling state
interest. Because the state is responsible for the care of the inmates and may
be liable to healthy inmates if the disease is communicated to them, this
matter concerns the health and welfare. Therefore, the court found that it is
not a matter of privacy but a matter of a controlling state interest. Id.

350. See Harris v. Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990) (*“.. .a
prisoner has entrusted his or her official care to the public by committing a
crime for which he or she is convicted and he or she, therefore, becomes a
public charge”). In addition, medical clinics accept public funds and
therefore, those who attend the clinics are within the public care.

351. Although education and voluntary testing programs may be less
restrictive, they are also relatively ineffective. See supra notes 192-211 and
accompanying t

352. U.S. @bnst, amend. 1V: The right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches arid
seizures, shall not be violated and no Warrants shall issue, but upon probable
cause, supported by an Oath or affirmation, and particularly describing the
place to he searched, and the persons or things to be seized. See Terry v.
Ohio, 392 U.S. 1 (1968) (the right to personal security belongs to both the
citizen on the street as well as the homeowner); Katz v. United Slates, 389
U.S. 347 (1967) (the fourth amendment affects persons, not places; wherever
a person may have a reasonable expectation of privacy, he is entitled to be
free of governmental intrusion.); Elkins v. United States, 364 U.S. 206 (1960)
(the Constitution docs not prohibit all searches and seizures, just

unreasonable searches and seizures).
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warrant based upon a showing of probable cause.353 Probable
cause typically involves individualized suspicion. However, a
showing of individualized suspicion is not "an indispensable
component of reasonableness in every circumstance.”’354 1In
certain non-criminal search and seizure cases, the search does
not have to be based on probable cause and a warrant does not
need to be issued in order to be ““reasonable”™under the fourth

amendment.

In two cases decided last term, the Supreme Court
explained the analysis which should be used in a non-criminal
search and seizure case.355Both cases involved mandatory drug
testing of employees in certain high risk positions.356 The
employees challenged the drug testing policies on the basis
that they violated their fourth amendment right against unrea—
sonable searches and seizures. Although the Court recognized
that such tests do constitute seizures under the Fourth Amend —
ment, 357 it did not apply the traditional fourth amendment
analysis used 1in criminal cases. Instead, the Court said that
when the case involves a special government need, beyond the
need for normal law enforcement, the court must balance the
individual 3 privacy interests against the government 3 interests
in order to determine ifitis impractical to require a warrant or
some degree of individualized suspicion.358 The warrant
requirement was excused because the Court found that it

would impede the state® interest and add little protection to

353. Griffin v. Wisconsin, 483 U.S. 868 (1987); Unilcd States v. Karo.
468 U.S. 705 (1984).

354. National Treasury Employees Union v.Von Raab, 109 S. Ct. 1384
(1989).

355. See National Treasury Employees Union v. Von Raab. 109 S. Ct.
1384 (1989); Skinner v. Railway Labor Executives "Ass fi, 109 S. Ct. 1402
(1989).

356. National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384
(1989) (United States Customs Service required drug testing all employees
applying for a promotion to positions involving the interdiction of illegal
drugs or requiring them to carry firearms); Skinner v. Railway Labor
Executives®™ Ass"n, 109 S. Ct. 1402, 1412-13 (1989) (Federal Railroad
Administration vrequired drug and alcohol tests of certain employees
following major train accidents or incidents). "High risk™ in this context
does not refer to AIDS, but rather to those portions which involve public
safety or national security.

357. National Treasury Employees Union v.Von Raab, 109 S. Ct. 1384,
1390 (1989); Skinner v. Railway Labor Executives® Ass?, 109 S. Ct. 1402,
1412-13 (1989).

358. National Treasury Employees Union v. Von Raab, 109 S. Cl. 1384,
1390 (1989); Skinner v. Railway Labor Executives® Ass"n, 109 S. Ct. 1402,
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(lie individual.359 Even where the warrant requirement Iis
excused, the search must still be ““reasonable,”™ which ordina—
rily requires a showing of probable cause.360 However, the
Court emphasized that the probable cause standard is particu—
larly unhelpful when considering the reasonableness of ““rou—
tine administrative functions, especially where the Government
seeks *oprevent the development of hazardous conditions."361
In these cases, a showing of probable cause was not necessary
because the state3 interest in protecting public safety was
beyond the normal law enforcement interest.362 The govern—
ment 3 need to conduct suspicionless searches (protecting the
public safety) outweighed the individual 3 privacy interest.363
In its analysis, the court emphasized two important points:
First, due to the nature of the employment, the employees had
a diminished right to privacy because the industries were regu—
lated to insure safety which, in turn, depends on the health and
fitness of the employees.364 Second, blood tests are not a sig—
nificant intrusion into the individual 3 privacy because they
have become "routine in our everyday life.””365 When the gov —
ernment 3 special interest in protecting the public safety could
not be served ifa showing of probable cause was necessary, it
may conduct a search without a showing of individualized
suspicion.

Mandatory testing of high risk groups will have to be car—

ried out without individualized suspicion. However, based on

359. National Treasury Employees Union v.Von Raab, 109 S. Ct. 1384,
1390-91 (1989); Skinner v. Railway Labor Executives® Ass"n, 109 S. Ct. 1402,
1415-16 (1989).

360. National Treasury Employees Union v. Von Raab, 109 S. Cl. 1384,
1391 (1989); Skinner v. Railway Labor Executives®™ Ass"n, 109 S. Cl. 1402,
1416 (1989).

361. Nationl Treasury Employees Union v. Von Raab, 109 S. Ct. 1384,
1391-92. (1989).

362. National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384,
1390 (1989) ("It is sufficient that the Government have a compelling interest
in preventing an otherwise pervasive societal problem from spreading to the
particular context."” Id. at 1395 n.3); Skinner v. Railway Labor Executives
Ass"n, 109 S. Ct. 1402, 1114 (1989).

363. National Treasury Employees Union v. Von Raab, 109 S. Cl. 1384,
1392 (1989); Skinner v. Railway Labor Executives® Ass"n, 109 S.Ct. 1402,
1421 (1989).

364. National Treasury Employees Union v. Von Raab, 109 S. Ct. 1384,
1393-94 (1989); Skinner v. Railway l.abor Executives "Ass*n, 109 S. Cl. 1402,
1418 (1989).

.365. Skinner v. Railway Labor Executives® Ass 7, 109 S. Ctv 1402, 14 17
(1989) (quoting Schmeiber v. California, 384 U.S. 757, 762 (1960));
Rieithaupt v. Abram, 352 U.S. 132. 436 (1957).
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the above cases, such a policy is not unconstitutional. These
groups are known to have a high rate of infection, and they
present a serious risk to the health of the community. If the
government is to limit the spread of AIDS, itmust be able to
test on a group basis. To require individual suspicion in each
case would place such a burden on the government that it
would impede its ability to control the spread of the disease.
In the area of public health, the courts have permitted the
testing of those within a certain class. Although fourth amend —
ment challenges to such laws were not brought by the plaintiffs
nor were they addressed by the courts, laws which mandate
testing prostitutes for venereal disease have been upheld as a
reasonable exercise of the state3 police power. In Ex Parte
Woodruff ,300 the Criminal Court of Appeals in Oklahoma
upheld the statute which required examination and treatment
for venereal disease of those persons arrested for sex crimes,
including prostitution. The <court held that these rules are
"reasonable for the purpose of determining the infectivity of
persons suspected of having venereal disease or diseases, and
for the prevention of the spread thereof, which isinaccordance
with the legislative intent, and for the public welfare.”307 Like—
wise, the United States Court of Appeals for the Tenth Circuit
upheld a similar statute in Reynolds v. McNichols.368 1In this
case, an arrested prostitute challenged the city3 “*hold and
treat” ordinance which required examination and treatment of
one reasonably suspected of carrying a venereal disease. The
purpose of the statute was to control the spread of venereal
disease which “*had reached virtually epidemic proportions. >7309
The court found that the “*hold and treat” ordinance was a rea—
sonable means of bringing this problem under control: “[I]t is
reasonable to suspect that known prostitutes are a prime
source of infection. Prostitution and venereal disease are no
strangers.”370 The court held that the statute was a "valid exer —
cise of the police power designated to protect the public

health.”371 The court relied on the frequency of infection of

3(56. (0 Okla. Crim 59, 210P.2d 191 (1949).

367. 210 P.2d at 197.

368. "8 F.2d 1378 (10th Cir.1973).

369. hi. at 1381.

370. 1d. at 1382.

371. Id at 1382. The court also noted that similar statutes and
ordinances had been upheld by numerous state courts. See, e.g. City of Little
Rock v. Smith, 204 Ark. 692, 163 S.W.2d 705 (1942): Varholy v. Sweat, 153
Fla. 571. 15 So. 2d 267 (1943); People v. Strautz, 386 Ill. 360, 54 N.E.2d 44 1
(1914); Welch v. Shepard. 165 Kan. 394, 196 P.2d 235 (1948); Ex parte
Fowler. 85 Okla. Crim. 6-1, 184 P.2d 814 (1947).
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prostitutes rather than on any individualized suspicion in order”

lo justify the ordinance as "reasonable.””

Non-consensual, group-based testing has also been upheld
in the prison context. Prison policies which require mandatory
testing for communicable diseases, including HIV, do not vio—
late the fourth amendment right against unreasonable searches
and seizures.372 In the two cases which involve mandatory HIV
testing, the courts held that the prison3 need lo test all prison—
ers in order to limit the spread of the disease in prisons and to
protect the healthy inmates outweighed the prisoner 3 dimin—
ished right to privacy.373 In addition, the slate had to show that
the means (the regulation) used to attain this need, were "rea-—
sonably related to legitimate penological interests.”374 The
court found that the method of testing was a "sufficiently pro—
ductive mechanism to justify intrusion upon Fourth Amend —
ment interests.”375 Therefore, this "search,? which lacks

individual suspicion, is reasonable under the fourth

amendment. 370

372. Dunn v. White, 880 F. 2d 1188 (10th Cir. 1989) (the court upheld
mandatory J31V testing of all prisoners); Harris v. Thigpen, 727 F. Supp.
1564 (M.D. Ala. 1990) (the court upheld the mandatory HIV testing of all
prisoners); Larcau v. Manson, 507 F. Supp. 1177 (D. Conn. 1980), aff"d hi
pari, modified in part on other grounds and remanded, 651 F.2d 96 (2d Cir. 1981)
(the prison must screen all prisoners for communicable diseases).

373. Harris v. Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990). The court
said that "(t]lhe case necessarily involves a balance of rights and duties to
affected inmates with those of unaffected inmates and with the State"s rights
and duties to effect reasonable penological administration.”™ Id. at 1567. |Itis
well-established that prisoners have a decreased expectation of privacy. Id. at
1568. The court found that the healthy inmates "right not to be exposed to a
fatal disease and the prison®s interest in controlling the spread of the fatal
disease outweighed the plaintiff3 privacy interests. Id. at 1583. The court
found added support in the fact that the Supreme Court has held that a
state 3 statutory authority permits itto order an examination, including blood
tests, where the condition of a person in its custody is in controversy. Id. at
1571. See also Dunn v. White, 880 F.2d 1188, 1195 (10th Cir. 1989) (The
court concluded that in light of the seriousness of the disease, the prison-®s
legitimate interest outweighed the prisoner®s diminished right to privacy. la.
at 1195. Incarceration reduces the prisoner®s privacy expectation in his body,
quoting Bell v. Wolfish, 44) U.S. 520 (1979)); See also Camden & Suburban
Ry. Co. v. Stetson, 177 U.S. 172 (1900).

374. Dunn v. White, 880 F.2d 1188, 1194 (10th Cir. 1989) (quoting
Turner v. Safley, 482 U.S. 78, 89-90 (1987)).

375. 1d. at 1196 (quoting Delaware v. Prouse, 440 U.S. 648, 658-59
(1979)).

376. Dunn v. White, 880 F.2d 1188, 1193-96 (10th Cir. 1989) (quoting
National Treasury Employees Union v. Von Raab, 109 S. Ct. 1381 (198!))).
See also Skinner v. Railway Labor Executives®™ Ass"n, 109 S. Cl. 1402 (1989).
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4. Cruel and Unusual Punishment

Testing and segregating prisoners does not rise to the
level of cruel and wunusual punishment wunder the eighth
amendment.377 The eighth amendment only guarantees that
prisoners receive ““adequate food, clothing, shelter, sanitation,
medical care and personal safety.??378 Some <courts rely on
ChiefJustice Rhenquist3 dictum in Atiyeh v. Capps,379 where

he said:

[iln short, nobody promised them [prison inmates] a
rose garden; and 1know of nothing in the eighth amend —
ment which requires that they be housed in a manner
most pleasing to them, or considered even by most
knowledgeable penal authorities to be likely to avoid con —
frontations, psychological depression and the like. They
have been convicted of a crime and there is nothing in
the Constitution which forbids their being penalized as a

result of that conviction.380

Furthermore, if the prison does not test all prisoners for
H1V infection, it may violate the eighth amendment rights of
the uninfected prisoners. At least one court has held that fail—
ure lo screen prisoners for communicable disease violates con —
stitutional rights of other prisoners.301 Other <courts have
suggested that failure to protect healthy inmates from those

infected with AIDS may rise to the level of violating their

377. Harris v. Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990); Dunn v.
White, 880 F.2d 1188 (10th Cir. 1989); Codero v. Coughlin, 607 F. Supp. 9
(S.D.N.Y. 1984).

378. Codero v. Coughlin, 607 F. Supp. 9, 11 (S.D.N.Y. 1984) (quoting
Wolfv. Levi, 573 F.2d 118, 125 (2d Cir. 1978)).

379. 449 U.S. 1312 (Rchnquist, CircuitJustice 1981).

380. Id. at 1315-1316 (cited in Codero v. Coughlin, 607 F. Supp. 9, 11
(S-D.N.Y. 1984).

381. Lareau v. Manson, 507 F. Supp. 1177 (D. Conn. 1980), aff"'d id
part, modified in part on other grounds and remanded, 651 F.2d 96 (2d Cir. 1981).
The court said:

[T]lhe defendants have failed adequately to screen newly arrived

inmates 1in order to identify and segregate from other inmates

persons carrying communicable diseases. The threat posed to all
11CCC [Hartford Community Correction Center] inmates by this
practice is obvious. A medical "screening” examination shortly after
admission to a correctional facility is therefore widely recognized to

be essential to the health of the inmates.... [T]he resulting threat to
the well-being of the inmates isso serious, and the record so devoid
of any justification for the defendants® policy, that . . . this practice

constitutes “punishment””in violation of due process,

rv e» iin* r.oo
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eighth amendment rights.382 The court in Thigpen used
stronger language: “The Eighth Amendment provides inmates
with the right to a safe and secure environment. Allowing
inmates with AIDS to be introduced into the general popula-—
tion may be violative of the general population inmates "Eighth
Amendment right.””383 Moreover, allowing the infected inmates
into the general prison population may amount to cruel and
unusual punishment to the uninfected because they may
receive a punishment which isnot in proportion to their crime.
In other words, they may receive a punishment which amounts
to a death sentence.384 The court concluded that segregation
was an appropriate measure to protect the constitutional rights
of the healthy prisoners.385

In coming to the conclusion that mandatory testing of all
prisoners does not violate the inmate 3 constitutional rights,
the court in Thigpen said that although it is regrettable that
these inmates are infected with a fatal disease, itdoes not mean
that the plaintiffs can selfishly claim a right that would expose
other inmates to their problems independent of any rights of
the other inmates to be protected from the disease.386 The
court said that itmust consider the rights of the general prison
population in order to determine if the policies in question
were permissible.387 These considerations should not be lim—
ited to the prison context. The rights of the general population
to be free of a deadly disease justify the establishment of
mandatory testing policies for other high risk groups.
Mandatory testing is justifiable in the AIDS context because
certain groups are known to be at high risk of carrying the dis—
ease. Based upon this knowledge, the state has a duty to pro—

tect others not within those classes.388

V. Conclusion

An efficient and effective mandatory testing policy includes

testing arrested prostitutes and IV drug users, prisoners, and

382. Dunn v. White. 880 F.2d 1188, 1195 (l10th Cir. 1989); Click v.
Henderson, 855 F.2d 536 (8th Cir. 1988).

383. Harris v. Thigpen, 727 F. Supp. 1564 (M.D. Ala. 1990).

384. 1d, at 1572.

385. Id.
386. Id.
387. Id.

388. See Lareau v. Manson, 507 F. Supp. 1177, 1195 n.22 (P Conn.
1980) (failure to screen prisoners for communicable disease violates

constitutional rights of other prisoners), aff"d in part, modified in part on other
irrnumtt ntid rrmnnant fiel v oa Ofi r, mint
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those who attend sexually transmitted disease and drug abuse
clinics. The 1identifiable high risk groups render an organized
testing scheme efficient, and the certain fatality of the disease
makes testing necessary. These groups are already within the
public health care system and, therefore, are reachable. It is
effective because itisadvantageous to both the infected and the
uninfected. First, it protects third parties fronm infection,
thereby slowing the spread of the disease. Indeed, among
some high risk groups testing is associated with a reduction 1in
high risk activity.385* Second, testing is advantageous to the
community because providing treatment in the early stages of
the disease saves money in the long run. Third, it provides
reliable epidemiological data so that the health care system can
provide and plan for the incidence of this disease. Testing is
advantageous to those who are at high risk of infection,
because health care professionals can identify the infected indi—
viduals and give them treatment. In light of the recent
advances in treatment for H1V infection, it is to the advantage
of the infected person to know his or her status. Early diagno—
sis ;s also advantageous since some forms of treatment are
ir ;e effective if the patient receives them before the onset of
the symptoms. Finally, health <care professionals know to
whom they should direct counseling and other support services
in the hope that it will lead to permanent behavior modifica—
tion, and in the hope that it will help the person to cope with
the disease.

These groups are not only at a high risk of infection, but
they pose a serious risk to the health of the community. They
are likely to transmit the disease to innocent, healthy members
of society. Although those who are infected with the virus have
rights, the state also owes a duty to those who are not infected.
The state isobligated to protect the health and welfare of all its
citizens. With almost every other contagious disease in history
the government has acted in a more aggressive manner than it

has with respect to the AIDS epidemic.300 Because the state

389. Seesupra notes 175-176 and accompanying text.

390. In the past, public health officials have treated contagious diseases
in the following way: locate the carriers, inform those who may have been
exposed, ofTer counseling to prevent further transmission, and ensure that
infected persons stop all activity which spreads the disease. Those who
continue to spread the disease have been incarcerated. These procedures are
followed in nearly every slate with regard to such STDs as syphilis and
gonorrhea. Dannemeyer & Franc, supra noie 190, at 47. For an example of
legislation which treats other communicable diseases as reportable diseases
and which enable public health authorities to quaraptine an infected person
should their behavior threaien the public, see Ala. CtOde §22-11A-3 (1987),

f\]:u >/, i-law
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CS FOR HOUSE BILL NO. 24( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Introduced:
Referred:

Sponsor s): REPRESENTATIVES SHARP, Gruenberg

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to HIV testing for certain sexual offenders; and providing for an
2 effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 *Section 1. AS 18.15 is amended by adding a new section to read:

5 ARTICLE 3A. HUMAN IMMUNODEFICIENCY VIRUS (HIV).

6 Sec. 18.15.250. MANDATORY HIV TESTING FOR SEXUAL OFFENDERS, (a) The
[ department, in consultation with the Department of Corrections, shall establish procedures under
8 which each person convicted of violating AS 11.41.410 - 11.41.440 shall be tested to determine
9 whether the person is infected with the human immunodeficiency virus (HIV). The testing
0

1 required under this subsection may be conducted without the person’s consent.

1l (b) Results of a test conducted under (a) of this section are confidential for purposes of
12 AS 09.25.110 - 09.25.120. However, the department shall promptly inform the following persons
13 about the results of a test conducted under (a) of this section, along with appropriate counseling:
14 (1) the spouse of the offender, upon request of the spouse of the offender.

-]- CSIIB 24(C )



WORK DRAFT WORK DRAFT

1 (2) the victim of the offense and, if the victim is @ minor, the victim’s legal
2 custodian, if evidence presented at trial or during sentencing procedures indicated that the
3 offender’s bodily fluids may have been transmitted to the victim and the victim or the victim’s
4 legal custodian reguests information about the test results; and

5
6
[
8

WORK DRAFT

(3) the commissioner of corrections.
* Sec. 2. AS 18.15.250, enacted by sec. 1of this Act, applies to persons convicted of violating
AS 11.41.410 - 11.41.440 on or after the effective date of this Act.
*Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 24( ) 2
iy ~\v~ IDELETED TEXT BRACKETED]
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HTV IN ALASKA, 1985-1990

Through December 31,1990,364 0f25,384 (1.4%) individual* tested at the Section of Laboratories.
Division of Public Health, wore positive for HTV infection. O0f 13,523 males tested, 319 (2.4%) were
positive and of 11,708 females tested, 41 (0.4% were positive for HTV infection 0f 4,419 Alaska
Natives tested, 34 (0.8%) were positive for HTV infection.
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AIDS-ALASKA

ThroughDecember31,1990,104 AJaskans have bean confirmed tohave AIDS. and 61 areKnown tohave
died. Of the 104 AIDS cases, 88 are inmales and 6 infemale9.
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AIDS - ALASKA

Through December3l, 1990,104 Alaskans have beenconfirmedto have AIDS, and61 areknowntohave
died. Ofthe 104 AIDS cases, 98 are inmales and 6 infemales. All persons with AIDS in Alaska can be
classified into standard risk categories.
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VA
HIV IN ALASKA, 19851990

Through December 31,1990, 364 of 26,384 (1.4%) individuals tested at the Section of Laboratories,
Division of Public Health, were positive for HIV infection. Of 13,523 males tested, 319 (2.4%) were
positive and of 11,708 females tested, 41 (0.4% were positive for HTV infection, Of 4,419 Alaska
Natives tested, 34 (0.8%) were positive for HIV infection.
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