


Alaska State Legislature
Representative Niilo Koponen

" Pouch V House District 21 119 N. Cushman, Suite 207
Aineau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907)456-8172

February 19,1991

Mr. Tom Kuleck
P.O. Box 919
Palmer, AK 99645

Dear Tom:

Thank you for your letter of February 12, 1991. We do now
have Mandatory Parole in Alaska as a result of recent changes
in the law. It does not yet apply to the period under
presumptive sentence. We also have a new provision for
training and treatment programs which has not yet been
implemented although the new deputy Commissioner assures us
they take the law (which is permissive) as mandatory and are

planning such programs.

As a result | have decided to split HB 30 in two again. One
bill will provide parole even under presumptive sentencing
provided the inmate successfully completes a corrections
training or treatment program appropriate to their case. The
second b ill will provide for pilot programs and provide
funding for them. Corrections will also be allowed to

develop alternatives to incarceration in a state facility,
including monitored work release, home arrest, etc.

The programs you and Chris have developed sound great. They
appear to be the sort of thing we need more of. Assisting
others through activities like that should give a person
credit toward release. I will give your letter to our legal

drafter, probably for inclusion under the second biill.

Thank you for taking the time to write. I will keep you

l's .
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Alaska State Legislature
Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907)456-8172

POSITION PAPER

HB 151 "AN ACT RELATING TO PAROLE

The Alaska Sentencing Commission's 1990 report to the
Governor and the Alaska Legislature stated that, "Alaska has
had the largest percentage increase in prison population in
the country.” Prisons are overcrowded, incarceration rates
are climbing, and corrections budgets continue to grow.
Current sentencing practices, including presumptive
sentencing, make it Increasingly difficult to free up prison
space that could be utilized for more serious felons.

Overcrowding can lead to judicial intervention and premature
release. It is our responsibility to deal with the growing
crisis. HB 151 is intended as one step to resolving these

problems.

The intent of HB 151 is to allow a prisoner (otherwise
ineligible for discretionary parole) upon successful
participation in and completion of a treatment plan or a
rehabilitation program ordered by the court or prescribed by
the department, to be released on parole. |If the Department
finds that the prisoner need not be incarcerated for the
protection of the public, a determination to authorize the

release of a prisoner on parole may take place. It is the
responsibility of the Department of Corrections to provide
the proper rehabilitation programs at its facilities and, if

necessary, to require continued participation Iin a program as
a condition of probation or parole. The board may revoke
parole if the parolee violates the terms set by the board.

The Alaska Constitution sets protection of the public and
rehabilitation of the offender as the goals of sentencing.
In the truest sense, the public is not protected if the
offender is not rehabilitated. Sentencing practices which
work against rehabilitation do not protect the public.

The department has defined its mission to include providing
work, education, and rehabilitation programs that will
enhance an offender's economic self-sufficiency and
integration into the community. These programs must be
administered Iin a just and equitable manner within the least
restrictive environment consistent with public safety. This
legislation should act as a vehicle to assist the department
in fulfilling its goals.
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SPONSOR STATEMENT (ADDENDUM)

Since the Hammond Administration the Corrections operating budget has
increased 272% the highest rate of increase of any department of the State
government. The Corrections Budget actually exceeded the 272% increase due
to the fact that facility leases are hidden in the Department of Administration
budget, and lease purchases in excess of $20 million annually (principally the
Spring Creek prison near Seward) occur in the "front end" of the annual
operating budget.

Higher incarceration rates have not decreased crime rates in Alaska or
elsewhere. In fact, prisons often appear to have operated as "crime schools" in
some states. Crowded conditions have limited supervision of inmate activities
leading to organization of groups such as the "Aryan Brotherhood", the
"Mexican Mafia", the "Black Panthers," and other, lesser- known, networks, both
vicious and benign. This does not appearto have occurred to any great extent
in Alaska, but a facility such as Spring Creek does pose that possibility.

The Alaska Constitution allows incarceration for two reasons: protection of the
public and rehabilitation of the offender. In reality, the two are one, as
protection of the public is not served if the offender is not rehabilitated prior to
final release from supervision by the courts and Corrections. Alaska has only a
limited number of programs which contribute to rehabilitation, and they suffer
from constraints imposed by statutes and underfunding. Successful sexual
offender programs in other states (e.g. Vermont) rely on release from
incarceration upon successful completion of the program, followed by

community supervision and transitional counseling. Nationally, it has been
found that continued incarceration after program completion without community
transitional counseling, leads to increased recidivism.

HB 151 addresses the problem created by our presumptive sentencing statutes,
which have essentially transferred sentencing decisions to the prosecutor's
office without due consideration of the need for rehabilitation of the offender or
public protection. Present statutes limit treatment to incarceration of an offender
ina correctional facility. HB 151 would continue the authority of the Department
of Corrections over offenders for the full term of their sentences, but permit
enrollment of the prisoner into programs designed for their rehabilitation.



Prisons: $100 million problem

The Alaska prison system is overflowing
with prisoners. All prisons and jails are
over capacity levels. Why? It seems to me
the Department of Corrections is very reluc-
tant to release any prisoners; and once free,
why do so many violate their parole? I'm
not talking about a few, but 85 percent of
Baroled prisoners end up back in jail. This is
ecause DOC gets 100 million dollars a year,
and wants even more. DOC is stealing your
taxes and oil money. They have purposeful-
ly kept prisoners months past their due
release date, by taking their giood.tlme for
the slightest infraction, and leaving them
behind "bars to add to the congestion and

ever crowding at chaotic levels. _
_Releasm% prisoners on non-violent
crimes, with six months or less to their
release date, and putting a stop to the
prisons .taklnP a Frlsoner’s good time would
drop prison [evels 20 percent and save the
taxPayer and state millions of dollars in

costly” additions due to overcrowding.
~Also, put a stop to parole officers who
violate a parolee’s rights about such things
as missing AA meetings because of work, or
buying a car without telling the parole
officer. Violations like these small infrac-
tions are sick’and unjust, when a person has
a job and a place to live and a family to
suP_port. Why punish a man when he has
solid goals and a new positive chance in life
and has learned from his mistakes? Let
prisoners out with less than six months, fori
a non-violent crime. Keeping them in Ha.”'
and taking their qood time just adds to this/
$100 million problem. 1
— Robert Britton
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Penal administration shall be based
on the principle of reformation and
upon the need for protecting the
public.1

Introduction

Under Alaska"s constitution, the principles of reformation and the necessity of
protecting the public constitute the touchstones of penal administration. The operation of
the state penal system is dependent upon a properly staffed and functioning department
which has, in addition to probation and parole functions, the responsibility for treatment,
rehabilitation, and custody of incarcerated offenders.2 The goals anticipated by these broad
constitutional standards include

«r rehabilitation of the offender into a noncriminal member of
society

*= isolation of the offender from society to prevent criminal
conduct during the period of confinement

deterrence of the offender after release from confinement or
other treatment

The State Constitution and appellate court decisions do no implied that Penal
administration of justicewould be inexpensive. In fact, Alaska ranked second in the country,
behind Washington, D.C., in the amount of state and local revenue consumed on justice
systems.3 There are, however, many factors which drive the cost of criminal justice. For
corrections, serious consideration must be given to the consequences of understaffing,
inadequate training and idle time for prisoners.

Constitution of Alaska, Ail. I, 1 12

State v. Chancy, Sup. Q. Op. No. 633477 T2& 441 (1970)
Alaska Sentencing Commission. 1980Annual Report to the Governor and the Alaska LemUture. December 1980 p*. 27,



Ovor lho years The Washington Monlhly has tried to convince liberals that they're too soft on criminals
who are dangerous and conservatives that they ore too hard on those who aren't. Michael Dukakis's
dilhculties with the Willie Horton case made it dear that we tailed to getat toastpart ot our message across,
which explains lastmonth s cover story (When Criminal Rights Go Wrong,'Paul Savoy),
as wellas this one, and others to come.

Sentences That

Make Sense
Making the punishment fit the crime

by James Bennel

Il 'was very hard, last July, to figure oui what the
sentence handed Oliver Nonh meant. A jury hud con-
victed hint of three crimes: aiding and abetting ob-
struction of Congress, destroying and falsifying offi-
cial documents, and accepting an |Ilega| gratuity (the
security system). The sentence included probation, a
fine, and community service. There seemed to be
something in it for everyone. Where Richard
Viguerie saw “vindication," The Washington Post
found proof that * You run a rogue policy even out of
the White House ... at your peril." Mary McGrory
worried that the sentence demonstrated "there is no
limit to what presidents can get away with in this
cquntr?/},“ but The Wall St. Journal celebrated it its a
triumph over "the criminalization of political differ-
ences,” on a par with the abolition of the Alien and
Sedition Acts. o )

To those not paid for their opinion, the only obvi-
ous conclusion was that Judge Gerhard Gesell had
thought long and hard, trying to cotnc up with a sen-
tence to fit the criminal. That made sense. And as ev-
eryone knows, the.{(alls are crowded, so puttm[ﬁq a
nonviolent felon like North on probation, with a
combination of punishments, seemed sensible as
well. But the chaos of conclusions drawn in the press
indicated that, though Gesell had sought to punish
Norlh, the effect of hiis sentence was amb|Fu0us. The
man had betrayed his public office, desltoyed evi-
dence, and lied to Congress. Wouldn't a few months
injail have made the punishment clear?
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Both aspects of that ambivalent response lir.se
merit, and their implications go far beyond the sen-
tence of Oliver North. There are other convicts who
should be in prison but aren't, and there are many
more wno are locked up but needn't be. Together
they constitute a maH_or challenge for the American
justice system: It's lime to start keeping the right
people out of prison, and putting the right people in.

The federal system is holdlng 56 percent more
prisoners than it was built to, the California state sys-
tem. 75 percent. We pay almost $10 million a day to
build prisons, and prison construction is the fastest-
%rowmg sector of many stales' spending. When this

oom is completed, a lot of slate systems and the fed-
eral system still won't have enough beds. "Prison
overcrowding" has a mixed meaning for inmates. Por
them, it means that what v/as once a storeroom or a
?ym isnow a cell or a dormitory, and that fewer and
ewer can get vocational tramln% or drag treatment.
But for many, it also means they'll be gettmq out ear-
ly. And for some criminals, it means they're less like-
ly to be going in atall, )

In Néw London, Connecticut, drug dealers sent
away lor 10 years have been released in fewer than
four month$ to make room. In the District of
Columbia, u planned police sweep of drug-ridden ar-
eas was canceled because there was no place to pul
the new prisoners. While the average prison sentence
quadrupled in length between 1965 and 1985, time

served remained constant, thanks to court orders cap-

ping prison populations that squeeze some inmates
out early. Under the logic of release plans used to

deal with these caps, a man sentenced yesterday to
two years for credit card fraud would be feld, while a
rapist who had served seven years of an 8-to-15-year
sentence would be released.

Rather than forcing corrections officers to decide
whom to let out in a crisis, judges should be thinking
more curcfully about whom tojail in the first place.
“There aren't enough beds." said Judge John Byrnes
of the Eighth Circuit Court in Baltimore. "We've got
to learn to discriminate." He %IVES the example of a
man convicted of a nonviolent felony, suy cur theft,
who has a wife, child, and regular job. Judges realize
thatli)ullmg the man in prison would mean putting his
family on welfare, but the Department of Corrections
provides no other option. One way to Pumsh the man
more inexpensively, Byrnes said, would be to let him
work at his job during the day while spending his
nights in the city jail. .

Byrnes was describing a form of “alternative sen-
tencing." The driving principle of this approach to
corrections is that incarceration should be viewed as
the toughest long-term punishment, not the only one.
Thai's not a new idea; it's the theory behind proba-
tion, which judges have used for years to avoid sen-
tencing criminals to P_nson. A criminal with a sus-
pended sentence— like North— must obey any
conditions of probation theéudge sets: how often he
has to check in with his Ero ation officer, how many
hours of community work he has to do. Hanng over
his head is the threat that if he fails to comply, his
suspended term will come to life, and he'll wind up
injail. That technique has enormous potential. By ex-
panding the range of punishments that can accompa-
ny a suspended sentence and sharpening supervision
br probation offices, judges can punish—and possi-
bly rehabilitate— some criminals either without send-
ing them to prison or by adding just a brief prison
term to asentence’s mix of sanctions.

In a few cases, altcrnatife sentencing involves
matching the punishment to the crime, as Dante
would have: forcing a man convicted of driving
drunk to work in a hospital emergency room or a
slumlord to live in one of his flrelrapjs. Usually,
though, the sentences aren't that symmetrical; they're
just sensible. Alternative punishments include op-
tions like houge arrest, fines, victim restitution, inten-
sively supervised Probanon, and community service.
Some programs, like a model probation system in
Georgia, have cut recidivism rates among convicts
below those of ﬁeople jailed for similar crimes, for
about one-eighth the cost of prison. Others, like a
community service pro?ram in New York City, don't
pretend to make angels out of the petty criminals
they divert from cells: They set out only to punish, to
cost less, and to cave bed space for dangerous felons.

Who might be eligible for this tY e of sentence?
Obviously not remorseless violent offenders, like the
conscienceless killers of the Kansas fann family de-
picted in Truman Capote's In Colil Blond. That the
should be imprisoned for a very long lime is a self-
evident message that our corrections systems, which
keep paroling and furloughing Willie Hortons, seem

Remojseless viglent
_of?e_nderss ould he
imprisonedfor a very
lonf> time. But it doesn v
make sense that almost
halfofthp nationSprison
space Is taken up b
nonviolent criminals.
They may not all beJean
Valjeans, but they aren't
all TedBundys either.

to have never quite gotten. Habitual nonviolent crim-
inals, the ones who start stealing again us soon as
they return to the streets, also must be locked up for a
long time, But it doesn't make sense that almost half
of the nation's prison space i taken up E))/ nonviolent
criminals. Th%y may not all be Jean Valjeans, but
they aren't all Ted Bundys either. . .

Criminals requiring only a short prison term in-
clude white-collar felons like North, the Savings and
Loan con artists, and Jim Bakker (who just got -15
ycats for fraud). Prison is useful in these cases not
only to punish, but to deter. Jail's power as a deter-
rent increases with the social rank of the person con-
templating a crime. After reading Tom Wolfe's The
Bonfire of the Vanities, who could forget how just
one morning in a Bronx holding tank transformed
Sherman McCoy, the fallen bond trader? That was
fiction, true, but based on one solid fact: The com-
fortable can still be scared straight— not so much by
the length or the potential sentence as by the gluaran-
tee that there will be some realjail lime. Hot-blooded
criminals, for whom the crime was an act of passion
to be forever regretted and never repeated, may also
require only a short term, joined to suspended time
and some alternative Ipumshment. The prospect of
hard time is the chief advantage of the suspended

Juivary 1990/Thc Washington Monlhly 37



sentence: if a man heats up a close friend after a
drunken argument, chances are a qudge can safely
punish him without separating him from the commu-
nity; hut if lie goes hack ami docs it %gam, the judge
can invoke the suspended term and pul the thug
away.

l\%aybe, because only grisly crimes make for good
news Slurics and movie plots, it's a bit surprlsm? to
look at what ly|ies of criminals are actually stulfin

our cells. Some Hl Percentofthe prisoners m the fed-
eral system are in for nonviolent crimes like embez-
zling and evading taxes, and .1 [>erccnl of stale pris-
oners have mi record of violence. For IH months,
lirandcis University's Naliunul Institute lor Sentenc-
ing Alternatives has been studying the criminal histo-

ries ol the 17,(XX) slate prisoners in North Carolina,
where the costs ol corrections have more than dou-
bled in the past I,tJ years. The Institute's director,
Matk Corrigan, said his slut! found that 20 to 30 Fer-
cent ol North Carolina's prisoners might be salely
punished outside prisons. That figure is consistent
with studies the institute has dime for Maine.
Arkansas, and Alabama. . o

The institute is recommending several options in
the North Carolina legislature. For example, cur
thieves might he placed in u residential program, in
which they would be required to hold u lull-lime 1u||_.
O f their earnings, some would go to pay back tltcir
victims, some would go to pay for their program, and
some would go to their own savings—and some, of

U
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by Karen

"Under our system of law " then-llouse Major- across a table from his victim and face up to what ' by

ity Whip Tony Coelho said last spring, "John
Mack owed his debt to societg, not to this young
woman." But Mack, who subsequently became
Jim Wright's r|ght-hand man, had slashed the
%oung woman'’s throat, not "society's." Mack had
eaten the young woman over the head with a
hammer and left her for dead. Pamela Small'i
-family paid thousands of dollars to have her face
and skull reconstructed. Bcsidea silling in jail lor
a few years more than the 27 months he served,
"shouldn't Mack have had to contribute something
(like maybe everything he owned) to repair some
of the dumage he'd done?, . i
Today, Coelha’s "logic" notwithstanding, he
probably would have. Federal judges and judges
l'in 23 stater are required either to order criminals
. to compensate their victims or to explain in writ-
ing their reasons for not doing so. And in the last
few years, an almost underground system of vic-
tim restitution programs has sprung up across the
I country. In one of these programs, while incarcer-
ated. Mack might have had to work off his vic-
tim's medical bills, lie mi'.ht have had to sit

_anrm Lehrman li aninant ntiior of The New Republic.
C

Lehrman o

he'd done to her. He might have been moved
enou?h to apologize, which, in Small's words,
“would have helped. If only sxmb.ohcally.“ ]

The concept of victim festitution, of course, is
hardly new. In the Bible. Zacchaeus, a corrupt lax
collector, had to pay Israelites four limes what lie
hud taken from them and then give halfof what he
had left to the poor. Throughout much of medieval
limes, restitution was the method of choice to re-
compense victims. But in 1116, Englanq's Henry
I, son of William the Conqueror, made himself the
victim of all criminal crimes. A fortunate side ef-
fect of this move was that the state got to keep all
compensation. The role_of the victim gradually
disappeared from the criminal justice system; fo
seek compensation, u victim was forced to go
through arduous and often prohibitively expensive
civil court proceedings. )

The idea of victim restitution resurfuced in the
late 1960s, propelled by a general dissatisfaction
with both institutionalization and probation. Resti-
tution could hold a crook accountable for his
crime—bencfilling the victim, the community, uml
perhaps even the offender. One of the most inno-
vative restitution programs was started in the

>

& Ui
m

2" o>

course, would go to pay (axes. Right now. North Car-
olina's only option_is to pay between $11,00(1 and
$23.(XX) a year tojail them.

Robojudge

At the same time that alternative sentences are
making more sense than ever. Congress and stale leg-
islatures are passing laws that prevent judges Iront
using them. Congress enacted bills revising sentenc-
ing practices four times in the 19H0s: 19H2. 19K4
I9H6, and i9K8. Every year was an election year, and
every law was alittle more "tough oil crime."

Perhaps the most radical change— with the most
dire implications for crowding in the federal sys-

Quincy, Massachusetts, District Court b?]/ Judge
Albert Kramer in_1975. Kramer thou?htt ere ex-
isted a better option for first-time offenders than
Euttmg them hack on the streets or injail. He put
hem fo work.

His Earn-It program found offenders mini-
mum-wnge, Part-tlme jobs in the community (at

| department stores, grocery stores, car washes, gas

' stations— whichever local businesses would take

them). The criminals gave two-thirds of their

| earnings to their victims until the debt was paid,-

! k_eepyng the rest. For many offenders, it was their

firstjob; for others, it was the first lime they had
borne responsibility.  t. * .

The program was so succeitful—approximate- '
ly 80 percent fulfilled their restitution obliga-
tions— that even offenders convicted of violent
crimes were included. Now there is no longer an
Eam-It program per se at Quincy court; there's a .
probation department that does creative restitution
and community service sentencing. The depart-
ment hands out about 1,000 restitution orders a
year, at an average of $400 each, In 1988,
$350,000 passed from criminals to victims.

More than 500 jurisdictions now offer some
type of victim restitution pro?ram, whether set up
on the Quincy employment-focused model, on a
work center model (for those who need incarcera-
tion), or on a more victim-oriented model (where,!
Faylng off the victim is more important than find-,.
n(ﬂ the offender a job). In general, the victim's
role in these programs has been growing, often out

of sheer practicality. Rather than just leave the
restitution up to the judge, many jurisdictions
have adopted the "arbitration" method, which pro-
tects the offender agalnst exaggerated claims and
offers the victim a chance for real input. Essential-,

ly. the two parties haggle, through a probation of-

lent—came in I9H4, wlicn Cangress created the U.S.
Sentencmg Commission. It directed the gtoup to
overhaul the old "indelcrminalc” system ul sentenc-
ing, which allowed judges great discretion, ollen pro-
ducing wide disparities in sentences for the same
crime. The Senteneing Commission mapped nut
guidelines with which judges must calculate all sen-
tence:. by determining a crime’s "ollense level,"
achieving what one judge called "sentencing liy com-
Futer." Thanks to a bias of the commission toward
onger sentences, more criminals arc going to jail lot
longer periods.

The guidelines kicked in for crimes commuted af-
ter November I IV87. Combined with the mandator
minimum sentences Congress enacted lor drug of-

ficer, over the appropriate restitution. .

Some programs, like one run by the sheriffs
department in Genesse County, New York, elimi-
nate the middleman and have the criminal and vic-
tim n_e?otlate_face to face—even in cases involv-
ing violent crimes. According to Burt Galloway, a
professor of social work at the Unjversity of Min-
nesota, who has run several mediation programs,
when the criminal meets his victim face-to-face he
often apologizes—and he's more likely to pay
buck in full. Besides the financial benefits, restitu-
tion is (bought to bring psychological comfort to
victims by restoring their sense of fairness and
control over their lives. Victim-offender meetings
also bring a feeling of closure.

Given these benefits of restitution, judges
should have to require it in all cases involving
damages. And there should be some mechanism
s0 that the improverished criminal who comes into
mongy later doesn't get off scot-free. Mack was
making just over §5,(XX) a year when he attacked
Small, but by the lime the story broke last year he
was earning roughly $89,500.

Not only would a system like this better sensi-
tize judges to the needs of victims, it would force
them to"use rcslililulion in white-collar cases. The
complexity and large amount of money involved
in these cases currently discourage the use of
restitiulion. Many savings and loan executives, fur
example, could never in their lifetimes pay back

.all the people they robbed. These guys usually

wind up gettim};] fined and serving some lime. Hut
just because (hey can't pay tlieir victims back
doesn't mean we shouldn't make them try. Should
Churles Keating get convicted, would you rather
see him silting around in the prison camp in Dan-
bury, Connecticut, or, after putting in a little time,
working off his debt in a duwmown car wash? m
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fciise*, the new rules ere sending some ﬁrison lenus
through the roof. I hud a young man who was a se-
nior (?n cnllcgel and a varsity athlete," said a district
court judge in Washington, D C. The man had started

dealing drugs on campus— a crime the new laws pun-

ish severely. “The long and the slton ol' it was that
lie's been sent to jail for 12 years. | would have sent
him to jail, but not for 12 years. His life is ruined.

For some prisoners, a
little time behind bats
can go a long wah/.
Witness the recent photo
oflvati Boesky—
hiniched over, with
scraggly hairand
beard, in Sneakers and
sagging sweatpants.

Iie's“going to come out of jail a middle-aged hood-

um.
In the first six months of 1989, alter all these new
laws had begun to operate, the combined slate and
federal prison populatlongrew more than twice as
fast as it had ever grown. / :
thing yet. Expanded definitions of felonies arc most
responsible for swelling the population now. In
Delaware, for example, ﬁossesswn of more than live
grams— about the weigh| i ( (
trolled substance, including marijuana, is classified
asa "violent crime." The criminal automatically goes
to jail. But the sentence also carries a mandatory
term: three %/ears without parole or time off for good
behavior. The guidelines and mandatory minimums
mean that a couple of ?/ears down the road, today's
prisoners— like the college drug dealer—won't be
gelling out when their predecessors used to. Despite
projected prison construction (much of which was
planned without considering (he effects of these new

rules) inmates will begin to stack up like never be-

fore. ratcheting up the pressure on our hit-or-miss
early release systems.

Stars and bars

_Luckily for linn, Oliver North committed his
crimes before the guidelines came into effect. The

nd we haven't seen an?/-
y

t of a nickel—of any con-

commissioners were particularly tough on white-col-
lar criminals. An expert in applying the new rules
said Norlh would probably have landed at level ID:
30 to 37 months in prison, followed by two to three
ge.ars on supervised release. Well, justice is finally

lind. Unfortunately, she's also mote clumsy than
ever. Certainly a man whose crime was abuse of
Bower should lose his liberty for a while. There could
e no mure elfective punishment for him and no bet-
ter example for potential While House felons. But
three years of prison for crimes like North's amount
to revenge, not punishment.

The new rules have made uniform what the sys-
tem's lack of alternatives has encouraged for years.
Jean Harris, then the 38-year-old headmistress of the
Madeira School for girls in McLean, Virginia, mur-
dered her lover in a jealous rage in 1981 She got 13
gears to life. She's served eight years at u New' York

tate prison, where she's written two books and had

two heurt attacks. In They Always Call Us Ludles,
Harris wrote that before Fomg to jail, she imagined
arriving would be "like fanding on the moon.” It's
safe to say she's now better informed; she's been hu-
miliated by guards, tortured by the screams o f insane
women, and very lonely. She surely learned long ago
the lessuns that prison can leach. _

In a 1987 Mademoiselle column on Harris. Bar-
bara Gri/zuti Harrison wrote, "Where there is crime
there must be punishment.” Right on— but that
doesn't mean, as Harrison concludes, that justice can
be served only if Harris stays behind bars. The New
York Times nude a similar lapse in reasonlng in a
1988 editorial ar’gumg that justice will be served only
if Harris gels clemency. Judghes shouldn't have to
mete out punishment the way the rest of us switch on
a lamp. If Harris doesn't deserve complete liberty,
but funher prison lime is too harsh, she could now be
punished more mildly with some sort of service. If
she needs tougher punishment than that, a judge
could slick her'in a residential facility, fine her into
penury, and divide her days between leaching kids
and scrubbing pots and toilets. But wh%/ are we still
paying so much money to keep this harmless old
woman injail? , .

Enter Zsa Zsa Gabor. Gubor slapped a police offi-
cer last June and went on to make u media circus out
of her trial. All in all, said Beverly Hills Municipal
Judge Charles J. Rubin in sentencing her, "she
demonstrated an uiiiiude c.' continual contempt fur
the legal system.” He gave her a "split sentence": not
just fines and community service but also three daKs
in_ the county jail. Gabor's hushand has said that the
"rich and famous" shouldn't have to Igo to jail; the
heauty of the sentence is that it's exactly that attitude
that put Gabor there.

The Washington Post "is the first and pfime source of
informd&on for the national government, its President, its

Congress and its judges. And for hundreds of foreign governments
It pan come very close to setting the nation's agenda.”

—Roger Mudd,"
The McNeiliehrer'News Hour .
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Gahnr is now trFing to turn her sentence into a
celebrity charade, like her trial. But the television
cameras won't be able to follow her inside. The for-
mer Miss Hunqary will probably find that the petty
indignities— glelllng finger-printed and patted down,
weniiltg the pluin blue jail suit—and real frustrations
of her three days will make her reﬂret her behavior.
Ask any careless driver how it fell to spend a few
hours pacing the cement floor and eyeing his cell-
mates in a sherriff's lockup, wailing for a sleepy
friend to arrive with the money: for some prisoners, a
little lime behind bars can go a long way. There
could lie no more striking image of incarceration's
quick and lasting effects than I'in' New Yoik /Vs/'s
recent shot of Ivan llocsky—onetime insidcr-trader
and current inmate— hunched over, with scraggly
hair and heard, in sneakers and sagglng sweatpants, a
Falr til shoes clulihcd in his left hand and a dulllc
iag in his right. The man will undoubtedly wear a
|slun %galn one day. But lie. and we. will know where
ie's been.

North by North’s desk

'llie_dash of jail time for Gabor was crucial to
Judge Rubin's creative inis of sanctions. Somehow, it
made the sentence seem appropriate in a way that
Oliver Norlh's and Jim llakker's were not. The day
after North's sentencing, The WnshinRlim Post edito-
rial truant sounded worried—as thopPh, after a long
night of head-scratching, it was still trying to con-
vince ilscll that Judge Gerhard Gesell had tlonc ihc
right thing. At bottom, the Pint decided, North's sen-
tence was "fair enough": "lie won't hnve to go to
prison, lint lie's hardly gone unpunished." ]
Make that "nearly gone unpunished.” Gesell fined
North f 1.SO011(L It should take him esaclly six
sgeeches in_come up with it. Then there's that
52LIXXI Murine pension (almost the price of a whole
sgeech_), automatically canceled by the conviction for
shredding documents. [Ne Wall Sneel Journal called
this "North's biggest punishment." This fall, it oc-
curred to Congress that it was lime to revisit the
shredding law. It exempted from the statute any "re-
tired regular officer of the Armed Forces of die Unit-
ed States." "Mr. President," drawled Jesse Helms
from the Senate floor. "I will just say lo Ollie North:
this one is for you." .

the community service requirement seemed the
most satisfying provision for all commentators. It's
what North's lawyer, Brendan Sullivan, asked for. in-
voking the curious logic of high-priced defenders that
their clients’ willingness to perform a community
service sentence should be regarded as cause for
awarding one. F.ven Mary McGrnry. otherwise dis-
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pleased with the sentence, conceded dial the service
would mean "frustration for a hotshot." [lie Po\l edi-
torial hoard, still unhap%ily chewing it all over, found
a strange way to stretch the service out: North was
"required lo give 1,200 hours of community_service

Eon trelime Rivento his cefase). .
emphasis addcd|
Robert Mcl'arlane's

lawyer said he

teas “working with
cguadnplepms." The ward
hatpeoplefamiliar with
alclarlane's t'ohmteer
sen'ice kept using to
describe it was

"lobbying.-

Gesell said lie hoped the service would remind
North of values he overlooked in Ihc "elite isolation
of the While House." But North seems just to have
traded one form of elite isolation for another, lie's
working with Save America's Future (SAFe), a new
group ased in Washington that hopes to prevent

rug use amonﬁ children and teenagers. Hvcryonc

seems to think he's a great guy. hut it's hard to gel a
handle on exactly what lie docs, lie doesn't help set
P,ohcy,,and lie doesn't he{ljp pul it into action in the
ield, lie works in an "administrative capacity" to
help "coordinate activities." 'l ltis fall, in u story iitmul
ds service fur Fairfax mngul.inc (no. lie never de-
scribed what he docs), North wrote. "If | can. in
some small way, help to save a goodly nutnlicr of the
young people of Washington from Ihc evil o dru?_s
then I will have fulfilled sonic small pail of iny obli-
gation as a Christian." )

According to Wilbur Atwell, the director of SAFe,
North has woiked outside of the office once since he
started his service in August. During his first month
(coincidentally, before the interest of the press
waned) he put in close to 15(1 hours. Atwell called

that "extraordinary.” But since then, North's been do-

ing between 12 and 15 hours per week, somewhat
less than the 16 he was scheduled lo perform, lie's
not ever, there ut set limes— Atwell described his

schedule as "flexible." Last July, McGrory an-

nounced that North had been awarded "a commission
in lire drug war." But when it comes to battling dru%s,
the heavily decorated L.(. Colonel has turned out to lie

just another sparc-limc desk jockey.

After Ihc sentencing last spring. Sullivan, North's
lawyer, requested a stay of payment ol Ihc lines
pending an appeal, scheduled for February. But he
added that "1.1. Colonel North does nor seek a stay of
the sentence of probation conditioned on community
service." In a perverse way. the Pom lurried out In be
right: North's 1,200 hours of community work are a
continuation of "the hours already given to his de-
fense." North "would like lo begin promptly Ihc im-
portant communm(. service program ordered hy the
Court," wrote Sullivan. In other winds: We'll skip
(tjhe pulmshment, thanks, but we'll lake the moral cre-
ential.

Abuse by ‘Best Use’

Much careful work ?oes into producing an alter-
native sentence like Norlh's. Once guilt is determined
in a high-prolilc case, the defense and the prosecu-
tion work ‘up "sentencing memos" presenting their
vision ol the ideal sentence. They tend to disagree. A
probation officer puts together a third, supposedly
unbiased memo. In less glamorous cases, the judge
ullcn gels no report at all. In the jurisdictions where
probation officers do assemble reports, the officers

HATE TO

arc frequently so overwhelmed that they can manage
lo make onlty a call or tvso hclorc plugging the con-
vict into a familiar sentencing formula A larger in-
vestment in our probation offices would go a long
way toward dealing with overcrowding, not just by
boosting supervision but by _p[odu0|n? Itardnoscd ap-
Brms.als of all criminals" eligibility for alternatives.
arring that investment, alternatives lo incarceration
arc likely lo remain loo rare for the broke criminal.

In the meantime, lawyers at tonicr firms have
turned, the_sentencing memo_ into an art form. In his
o[K-ralic 17 page memo, Sullivan switches so quickly
from trumpeting the independent counsel's malice
("Hie It"s memorandum shows it will stop at noth-
Ing in its c-llort to crush Oliver North ... the blows
it strikes . . are as foul as any we have seen ") to
softly stroking a violin through tales of North's hero-
ism In war and suffering under Press scrutiny, that by
the end. when .Sullivan suddenly changes tactics and
appeals lo reason ("There is no need to incapacitate
or rehabilitate t.I. Colonel North."), the reader can
only, limply, agree. Where Michael Denver's memo,
running &J pages (including table of contents),
%raphlcally treats him as a pathetic character ("Mr.

enver was feverish, confused, disoriented, Ielhalg%[.c.
and was ex|iericncing both auditory and visual linllii-
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liihii ihc government in asilst ihc <iiablcel in livin
outside hospitals. Among oilier tasks. lie's been help-
ing her lilc Ior_tax-exemft Mnlus. 'l he word linn Eeo;
ple huniliar with Mcf-arlane'x volumeer serviee kepi
usmP lo describe il was "lulihying." MeNew
wonliln'l talk alHini her wink with Mil'arlanc. "How
Ihc hell did you linil mil uhoul dial?" she asked
MiNew's project is unilueslionahly wiiilhwhilc.
In lan. ii's so woilhwliile Ihal you'd expect a man
like Mil atlane lo eonliihiile his skills and lalenls lo

efmg uB[probatlon
OFTICES IS NOf expensive,
aricular Oy In
comparisQn toprjson
c0sts. Geordia’s
In n5|v?. UPETVISION
In Ba lonpr
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[0 dm
o
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il during his free lime. Instead, he gels lo conlrihule
Ihcni during whal is ijuitc literally his unfrec lime, his
substitute jail lime. How did he wind up with this
toothless service? "He has a vast experience, you
know, he has managerial skills and understanding of
lhc legislative process." said his judge. Aubrey
Robinson. -

Il doesn't lake much of an imagination lo come up
with the sorts of absurdly_nonpumlive sentences Rest
Use would justify: an insider trader could he ordered
to lecture business school classes on ethics; or an ac-
tor who sexually exploited a 16-ycar-old could be or-
dered lo give a handful of anlidrug talks lo high-
school students; or— now stretching the imagination
a hit—an upscale clothier quilty of tax evasion could
be required to pul on a fashion show to raise money
for Inc city bu gi_et; nr a rock-hand manager who as-
sisted in smuggling 19.S tons of marijuana into the
U.S. could he sentenced to Produce, oh, three anti-
drug concerts and to cut an aloum  Wail a minute.
Those arc all actual sentences. And by the way:

20He WAitIM Ny enuiy MO

Wilkes llashlord hiif money for the city ol San Iran -
cisco with his fashion show. And Harold "Hoc"
McGhee, the manager of "lion Juvi," is now a dd"eii-
duni m the Louisiana irml ol whal may tum out lo he
the largest drug ring in U.S. history.

There's ﬁjst no punishment in making Robert Me
l-ailuuc lobby m "clug isolation” during his tree lime.
I1 cun lie punitive - air at least educative and |mssihly
rehabilitative--lor white-collar criminals lo work in
wmlds they would olheiwisc base no contact with
ami lor_all criminals lo work at duties the?/] woul
otherwise never pcrlorm. Mcl'arlune might learn
something Irnm working in a soup kitchen; drug
dealers might hcnclil from being stripped ol their
jewcliy and warm uB suits and ‘scut 1o scrub and
paint die walls ol the housing projects they've
abused. ) o .

It's worth unling that Judge Jackson did lint assign
Denver In use his skills as a lobbyist and 'R czar (as
his sentencmE.memo had sngeste.d! ||st|n3 a few
programs seeking help with fundraising and public
awaicncss camgal?ns. Pan of Ihc sentence Jackson
gave Deaver. who lied to both Congress and a federal
rand jury, oozes Best Use: Deaver has to spend 5(X)
ours educating medical students at Georgetown
University on alcoholism. Hut he also has lo spend a
thousand "hours working at a shelter for addicts and
alcoholics in mner-m;g Washington. Deaver says he
feels like he's contributing lo the shelter, where,
among other projects, he has started diction classes
fur residents whose English he thou%ht would pre-
vent them from ever holding ajob. "I have a lot mure
lime,” he said, "and a lot more to learn."

But Deaver hasn't been complying with all the re-
quirements id his sentence, lie hasn't been spending
nights and weekends at the shelter, as Judge Jackson
stipulated he should "as circumstances permit and
warrant." Nnl that anyone's likely lo call him on the
infraction. It's so piddling, the system reasons, and
probation officers are so busy. And that's the final,
sad scam of white-collar alternative sentencing. |lie
soft sentence gels softer over lime.

_ Thai's why, just as prison is essential for people
like Gabor, who feel they live above llie law- it's nee-
essaty for criminals who abuse Ihc public Iritst. The
screams Jean Harris still hears in the night would af-
fect North or McFarlanc or Denverjust as deeply and
send an unmistakable signal to others who might
consider committing crimes like theirs. Had North
heen given some prison lime, he might have ended
up in the Petersburg prison camp 25 miles south ol
Richmond. It's a minimum-sccurily prison, with no
fence. But it's nut exactly summer camp, llie cells
arc ||n¥ and shared by Iwo. The grounds arc spotless,
but only because the inmates spend their days pick-
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Three years before the downfall of Ilouse
SpeakerJim Wright, The Washington
Monlhly warned its rentiers: "If Tip
0'Neill Hoems like the sort ofguy whn
would write mil n taxpayer endorsed
cheek to everyone wltn tried In sell him
swampland in Florida, Jim Wright seems
more like the guy Helling the land."

And that's not the first time we antici-
pated the news thnt would Inter make
headlines...

A In astory we ran six years before the Challenger disaster, we
warned that the space .shuttle was unsafe, saying, "Here's the plan.
Suppose one of the sniid-fiielcd boosters fails. The plan is, you die."

A Seven months before the stock market crash in 1987, we
warned that the programmed trading and Inw-margin stock options
could turn n had day into Black Monday.

Months before the Iran-Contra scandal broke in newspapers,

warned renders, This National Security Council stolfis the
worst in history."
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iug up cigiiirllr hints mill shining llixnv One_alter-
noun 1LDcccmher. n gmnp nl prisoners was li.ml ill
whili, p.iinliii(* nspotless while wall while.

Mill re.il j.nl will always Iv llie best ilelcrrenl. In
the iitieiineilime level |viison aeinw llie iliivew.lv
limn llie v.imp. hie is mine |c?uncqlfr|_ (‘inili.ii) in
niliulai teals ami lanlasies, Afn/mgfir fi/tir'ss iniilil
mil have Ik'cii limcil in imtsl Ameliiaii piisnns. ilut
Ih.il doesn't mean llial scenes linm il won't occasion-
ally Hitkri through ymp lie.nl. Al I'eleishiiip. you
woik eight hums & ilay in an eleclinnies lamny. anil
(nine }/ou Pel a pass) you can use llie lihr.ii) ami llie
gvm Tliii llie iihvimis fealmes _llie lenges viiveiet!
wiih hmin'il wire llial always s_uuumnl_yr[m ami llie
mure suhile lines—llie lacknl ilmirs milie halliinmi
stalls ipiitklv wipe away any illusion ol elhe isnla-
Imil Vim ilim'l have In cx|Klit'llc miiih ol this In

know real punishment. llicmInii Sullivan woulil nev-

er have lolil Judge (ievell: "1L Colonel Noilh woulil
like lo begin pnunpily llie impnriuiil iiiiaieeialion

[H'iioil oiih’ieil In Ilie eoml.

Cool and unusual punishment

_ llefnre fiirisilielions Mail divertin% mure convicts
into conjuluniiy pingiums. they'll have lo heel up
llicir probation olfices. In Uallinmre's alternative sen-
tencing program. a total of It) "managers" supervise

[IXKI criminals, llial lar cxji‘ids a reasnnalile mini-

her. A load of almul 25 convicts is alniul light lor one
ollicer; witli so lew- clients, lie would have mute lime
lo keep ail eye on each and to pmvidc the sorts of
services, like kob,counse_lm%,_lhal used lo Ik consirl
eieil pan of the job. With Digger probation ollices
eveiy sentencing IerI could”Tiecnillc a iliing, il mi
ul beauty, al least ol use. (An increase in supervision
is not expensive, Famcularlg in comparison lo prison
cuviv Georgia's Intensive Supervision in I'robatiun

piogram. m which two m four probation ofliccrs su-

Eerwse hetween 25 and 55 criminals, costs about
1.711{1AEer year per offender; piisnil in Georgia costs
515.51AL1lIesiiles belter probation, lightly suP_erws_ed
resiilc'iiiial dru%_ programs aie a must, given llie high
P_ercenta? inals [

ial treatment lends lo eul recidivism more llian

ﬁ_rison docs. Il nol only removes the criminal limn

ie population ﬁs prison does), it decreases dru? de-

pendence anil shrinks the chances that a criminal will
steal again In feed his habit (as prison doesn't).
Geor%la "tecognilcd .sooner than mos! slates the

relationship between prisons and money." says C'orri

gan of llie National Institute fur Sentencing”Alterna-
Ives The result, in I')K2. was the ISM program, prob-

ably Ihc most impressive- -and mos| straightforward
—alternative sentencing scheme. ISM has spread.

otH e Wi MM NiMGRivEmu) (PHI

e of fliug-addicted criminals. Strict residen-

with variations, lo jiiiisiliciinns mound the counliy.
In Geoipi.i. a probation illicei pnnidi-s job mimsi-|
ing while a surveillance olliccr keeps labs on the
criminals, each ol whom mos| check in. lace In face.
12k limes a week timing the @lo 12 months lliey'rc
in the pinpiuin_I-ai It pailiiip.ini has in pm in 1(2
limits ol tomiuiiml) seiviie ami hold a lull lime job
in pursue cihualiiiiial or vncuiiniinl liaiiung Geneial
P/. the judge imposes aleohal anil ding IeS|r_ndg. acur-
ew. and lines or victim lesiilulimi. I-cs paid by pro-
balomeis, snppoil llie pmgium. When Georgia
laiiiiclied ibis Jain) fiitm ol probalion, some mini
nals leganleil il as mo tough. FJIIeted ISM. they elect m
citlo go lo piison instead. o

Georgia's 1X(i evaluation ol ISM came lip with a
m'success rale”—with success delined as uu new
climes or technical siol.ilions liming the IX nioiiihs
aliei giadualiiiu nl X|) percent, that's a Inwci re-
cidivism rale than was found aiming regular prnha-
tinners or among |vople ineuri crated lor Siinil.u onﬁl‘-
inal eiiuies. And less than | percent ol all IS
graduates had gone on lo Ik convicted ol violent
crimes. _ _ _ _

A more h|?h-tech alternative, which excites cur-
reelions experts and features writers around the coun-
try. is clfclrnicnlly iminilorcd house arrest: You
wear an electronic lagging device—such, as an anklet
that sends a radio signal to a receiver in your tele-
phone- or_you perform regularly for a ‘two-way
video monitor, ami you stay home, dilici gad%;ets
ﬁermlt_ ﬁmhuu_nn_ olliters lo test their clients lor aleo

oi without stirring (rum the nllicc. Like nil ISM pm

Eram, this is a flexible punishment. The convict can
_eep__wo_rkmgn, or |Ktf<irii community service, while
iculjiimip al'home during set limits. =~

_llie aliernalive most Popular wiih tin- lough on-
etime crowd is the so called "Imnl camp" for oun%
male ollenders. William licniicll has boosted boo
camps as a cheap aliernalive to prison that scares
young |Kople straight. I or a tew mnnllis. young men
ate subjected to military-stylc disciplin€, complelc
with men in uniform culling them "maggots” ami
making them do push-ups in"the wee hours. Georgia
led the way on this alternative as well; there arc now
some 15 camps in Il stales, wiih many more utllicr
construction or on the drawing hoard. )

Mreliininury studies base cast some doubt nil the
value ol bool camps as they "re generally run. | or one
thing, they arc turning out'to Ik costliér than prison;
for angther, they don't seem to cut down recidivism.
Sometimes the discipline has gone loo far. with in-
mates winding up huilly beaten. Kim more wisely,
however, the tamps might work. In New York state,
luinl camp lasts lor six months, twice as long as
mosl. And officials supervise and assist the inmates

for a year after they graduate. llut without that kind
ol inténsive, lung-term cllurt. the camps seem likely
10 lake tough, aggressive young men and make them

tougher, more aggressive, and prouder ol their mus-

cles. "I look at'ibis ns a fitness program " Rolkii
Lmli,hrll. Il I'f year old Ihicl, told Ihc L. Aritp'/i't

VRRA smart

Tile VMRA Institute in New York City runs a
community service ﬁmgr,am lor petty criminals, most
of whom ‘woulil otherwise Ik seising two to thicc
months in prison. VKKA sets the ollénders to wink
for 70 hours. Accordln? lo Susan Mowers, who super-
vises ihc project. 50 fo fill percent ol partl_r:lPa_nts
complete their service; those who don't are iclcricd
back lo the courts for resentencing. Mnssihly because
n?ut burned in die mid-scvcitlicS lor being purlieu-
[arly soil on crime (see Tom llelhell, "Criminals lie-
long in Jail," The Mir.v/iineron Almillily, January
['J76). VI-RA emphasizes ili.it die service 1s punitive.
To an extent it is. though clearly it's no match for
prison. "It's obviously not incnp.icil.Hive ami it's mu
rehabilitative—nur recidivism stats arc almut the

Decolonization
and World Peace

/ly Brian Urgnhnit

luingiinie (IN ('ruler Surciary (iinrral [nr Spaul
Morlll(_tln.ﬂ Al :|_|rs(0np||_|.m _churs<l v r_alel progiress
nd imex|Kiicd resnIW_?I ili'coloniraiion m Afina

e Middle” Hall, and oilnr areas ol die | lord World
$Uylllod! 5s VI pJKT

Latin American Politics
A Theoretical Framework
By Torcunto S. I)i Telia

A comparative stuilv which evaluates dje cvoiinion ol
d_le_ga tv system m |.im America |ti Teliayeiuph.i-
sis is (XL dié prerequisite* for democracy, and Ins
observations on die current growth of democrats 10
|.aiin. America make this timely and im ortanhread-
mg_lnr anyone concerned with'die politics Qlh.1

region.
Jt'to clodi HOQA paper

same as a population wiih a slum jail Icun," said
Mowers, Ilie program doesn't work miracles. llut it
tines tell llie ulleuileis that society disapproves; it
costs SXIKI lo M.tKKI perioilsid. much less than jail;
it keeps some lads fiee in New Ymk's simined facili-
ties; and u gels vaiaul |ots cleaned up. scarred walls
painted, and'inv.ipedpaik areas leinled _
Mitigi.mis like VI RA's show that it's possible to
experiment with alternatives anil remain realistic
about crime. Instead ol |mPr|son|ng judges, within
strict sentencing ranges, stale and federal quidelines
should stari ciicniiingiiig them lo cxplniv’ sensible
unishments Ivsides incuiceialinn. the real lesson ol
liver Ninth's sentence is nol that abusers ol the
public mist deserve some jail time, or even that alter-
native veiilciHuip. as applied to celebrity defendants,
isajoke It's mine 5|mE|e llian cither ol those Our
concilium, system can Ik flexible. _
We tried Soli on crime, and dial didn't svoik. Now
we've Ineil tough no ciime. and the results have been

just as imimpiessive. May Ik we should try smart on

crime. As slate and lederal |_oc_k-uPs approach grid-
liick. the challenge lo our criminal justice system is
lo take the elegant, | usiom-tailori'il sentence and start
maikcung n tctail. N

Palestinian Lawyers
and Israeli Rule

Law and Disorder in the West Bank
By (icnrgr F.wilr Bisliarat

A unit*. ranging jiiipiirv inio ilu liMnm.il unguis <4
the lip.il profession .finl the mini svsicin hy il
iMinCH'lur.u cumines dig iciiinhis go minting til
*he ttmri \iMcnj hi I_éh M|_|||g|_wh|c_h uni mliiirc
Jinl groins the (volkiCs ul Inc itirm it Isragll nnln,m
%oyernme_nt jlux Wem Hank, providing Jii illiihii
aimg liKik m ihc current uprising

S|0.cg) iloth

Ainilnltlrnr Ilwbtinn, m

University of Texas Press
Hoi 'Hig Austin, l'eus-»*n

Lotiiirs IVHI/rhe WestlillgiiNi Miiullil) >z
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AMERICA'S CORRECTIONAL CRISIS
|
A REPORT TO STATE AND LOCAL BAR ASSOCIATIONS
FROM
THE SECTION OF CRIMINAL JUSTICE
The growth of America's prison population is out of
We need the help of the organized bar to bring reason t
debate on this issue.
What is happening?

Despite a basically static crime rate, w? have almost
ral pr

quadrupled the number of persons in state and federal prisons since
1970, " In 1970 we had rou%hly 197,000 persons behind bars.l In
1980 the number was 316,000.2° As of June 30, 1990, it had Jumged
to 755,425.3 Chart 1 presents the data from 1925 to mid-year 1990,

No. of State and Federal Prisoners,
Year End 1925-89

8001 i | | I | i |11 | bebeboded

700

C«lawo *«r

*1990 data la (or flrat
aix monthe

1 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin; State and Federal Prisoners. 1925-85. at 2 (Washington,
D.C., October 1986).

2 1bid.

3 Department of Justice Press Release 90-54(H), at page |
(October 7, 1990).



The growth is not slowing. It is getting steeper.. During the
past few years, the rate of growth has been roughly 7% to 8% per
year.6 During 1989, however, 'the prison population ‘grew at a rate
of 13.1%. We added more than 82,000 inmates last yéar, more than
during anz/ previous twelve months in our history. That is the
equivalent of 1600 more inmates, or four new prisons, per week.

The phenomenal growth rate continued during the first half of
1990, rising another 42,862 inmates—a 12% annual growth rate. The
Director of the Justice Department's Bureau of Justice Statistics
eported the twelve month growth as "the largest annual growth in

[
65 years of prison populatron statistics."6

990
re
0

The number of inmates per capita has grown at the same rate.
See Chart 2. In 1980 we incarcerated 138 Americans per 100,000
adults in the podpulatlon.Y On June 30, 1990, the number had grown
to 289 per 100,000 adults.8

No. of Sentenced State & Federal
Prisoners per 100,000 Population

mClHW *u

«0*1* lor 1990 It lor lint
«li monthi

6 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners in 1989. at 1 (Washington, D.C., May 1990).

5 Ibid.
6 Department of Justice press release, supra note 3.

7 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: State and Federal Prisoners, 1925-85. supra, note 1.

8 Department of Justice Press Release, supra. note 3.



Add the number of inmates in local jails (344,000 in 1988}9
The result is more than 1 million Americans behind bars, or one for
every 250 adults.

If all of our prison and jail inmates were in one place, its
Fopulatlon would exceed that of nine states. Vermont, Rhode
sland, North Dakota, South Dakota Delaware, Montana, Wyoming,
Nevada and Alaska each have fewer inhabitants than do our prlsons
and jails combined.

There are almost 2.5 illion persons on probationl) and
another 400,000 on parole.l | Altogether there are almost 4 million
Americans under correctional supervision. One in 49 adults is

servmgz a criminal sentence.l2 One in 27 men.13 Among men be-
tween the a?es of 20 and 29, 1 in 4 blacks, 1 in 10 Hispanics and
1 in16 whifes are serving a criminal sentence.u

The rates of growth are different in different states. The
Populatlons in ten states have increased by more than 150% during
he past ten years: California (263%); New Hampshire (258%); New
Jersey (249%); Alaska (234%); Nevada (193%) Arizona 5192%), Ohio
(162%): Pennsylvania (162%); Hawaii (157%); Utah (154%).15

We have been bqulnAg new prls ons at an unprecedented rate.
In 1989 alone, we added 40,000 to 60,000 new bedsl (an 8 to 10%

9 U.S. Department of Justice, Bureau of Justice Statistics,
9IIe)tln Census of Local Jails 1988 (Washington, D.C., February

10 U.S. Department of Justice, Bureau of Justice Statistics,
Probation and Parole (Washington, D.C., November 1989).

u Ibid.

2 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Probation and Parole 1988 at 1 (Washington, D.C.,
November 1989).

13 Ibid.

w  Marc Mauer, Young Black Men and The Criminal Justice
System: A Growing National Problem, at 3 (The Sentencing Project,
Washington, D.C.,” February 1990).

55 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners in 1989. supra, note 4 at 3

16 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin:  Prisoners in 1989. supra. note 4 at 7. (differences
based on highest and lowest rated capacities)



increase) at a capital cost of about $§1.5 billion.l7 As a nation,
we, will “spend about $16 billion this year to build and operate

prisons and jails.18

But we are falling hopelessly behind. At last report, only 10
states were _operatln? at or befow 9% or their rated capacity
éusmg the highest of several measures of rated capacity). The
ederal system and those of 38 states are filled beyond their
highest rated caPathles: Prisons in the District of Columbia and
42" states and territories are under federal court order for
unconstitutional crowding.200ne in every eight jails has a federal
court "cap."2

The consequence—a proliferation of "back door" release
mechanisms, including more liberal parole policies, increased goaod
time, and emergency rfelease programs when institutions reach their
federally-imposed ™caps."

It is interesting to note that all seven states reportlng9 a
prison population decline during the first six months of 1990
Colorado, New Mexico, Rhode Island, Tennessee, Alaska, Oregon, and
‘est Virginia) are all under court orders dealing with unconstitu-

tional conditions of confinement.

~ Whv are we doing this—spending fortunes in public funds, at
a time of hugh public budget deficits, to lock up more and more

people?

It is not because of increased crime.  While per capita

imprisonment has increased by more than 100% during the past ten
years, per capital reported "crime has decreased by 3.5%.2 Per

17 Estimate, based on average construction cost of $50,000 per
el National Council on Crime and Delinquency, NCCD Focus (San

cell.
Francisco, California, December 1989).

18 Marc Mauer, Americans Behind Bars: A Comparison of
International Rates of Incarceration, at 3 (The Sentencing Project,
Washington, D.C., January 1991

).
19 U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin: Prisoners in 1989. supra, note 4 at 7

20 National Prison Project, Status Report; The Courts and
Prisons. Page i (Washington, 'D.C., January 1, 1990).

20 U.S. Department of Justice, Buireau of Justice Statistics,
Bulletin: Census of Local Jails 1988, supra, note 8 at 7.

. 2 U.S. Department of Justice, Federal Bureau of Investiga-
tion, Uniform Crime Reports 1989, at 48 (Washington, D.C. 1990%.



ita violent crimes have increased by 11%,28 but {l)er capita
ders and burglaries have both actually decreased. by 15% and 24%
respectively, over that time.24 The number of households touched
bg crimes of violence and theft has dropped from one in three in
1975 to one in four in 1989.2%
|

It is true that crime rates in erica remain high. One in
every 13 households is affected by bur?la_ry or violent crime
committed by a stranger each year.2 Buf it is not true that
higher crime rates justify the Increases in incarceration that we

have experienced.

Am
a

0
atlo

What other explanations are there?

0 Public opinion. Crime has become a major political issue
in this country. Public officials attempt to outdo each
other in theif "get tough on crime" rhetoric, thereby
reinforcing publiC misperceptions that crime is increas-
ing. In particular, the public perceives, unrealistical-
éy, that tougher law enforcement can rid our streets of
rugs.

0 Mandatory minimum sentences. The legislative response is
ever higher mandatory minimum sentences, which have one
overall effect—to force judges to send first offenders,
especially first-time drug offenders, to prison.

0 Technology. Better law enforcement information systems
produce more complete Frlor criminal history information.
An offender who would have appeared to” be a first-
offender ten years ago is now shown to have several prior
contthlons. As a result, he will get a much longer
sentence.

Massive urine testing is a second technological fac-
tor. Most states now require persons on probation or
Paro_le to submit regular urine samples. Courts revoke
heir status if the samples show drug use. The number of
persons entering prison from parole wviolations s
increasing faster than the number of new admissions from
court. In California today, more persons are coming into
the prisons from parole violations than from new sentenc-

B Ibid.

24 1bid .

% U.S. Department of Justice, Bureau of Justice Statistics,
Bulletin; Households Touched by Crime. 1989. at 1 (Washington,
D.C., September 1990,

% Id., at 5.



es (including probation violations). The primary reason
for parole revocation is "dirty urine."

What should we do?

No one today contends that we should attempt to return to the
level of incarceration of 1970, or even 1980. But we do need to
stop the trend of ever-higher prison populations, Enough s
enough, for our public pocketbooks if for no other reason.

_ The decade of the '80s was a time for ex andlng our correc-
tional capamtty. ‘The decade of the '90s needs to Dbe devoted to
making more effective use of that capacity—by ensuring that space
is available to lock up all truly dangerous criminals. ~To do that,
we have to find other ways to punish the non-dangerous.

Two knowledgeable commentators have observed recentlg that our
current process 1s both too lenient and too severe.2l Because we
have few options other than prison and probation, judges put some
Bersons on probation, when they need a more severe sanction, only
ecause their crimes don't warrant jail. Others go to prison
merely because their crimes are "too serious" for probation.

A number of programs have been developed in recent years to
nunish criminals without locking them up. Electronic monitoring to
incarcerate an offender in his own home is one. Fines, community
service, and restitution are others. Shock probation (including a
very short prison stady), night and weekend confinement, and "boot
camps" for drug offenders are still others.28

But there is no single answer for the whole country. Our
correctional and crime problems differ in different parts” of the
country and from state to state. Each state will therefore have to
devise its own unique answer,

21 Norval Morris and Michael Tonry, Between Prison and
Probation— Intermediate Punishments in a Rational Sentencing System
éNew York, Oxford University Press 1990). See also. Daniel J.
reed and Barry Mahone Between Prison and Probation: Using
Intermediate Sanctions Effectively. The Judges' Journal, Vol. 29
No. 1 at 6 (Winter 1990).

28 For information on the general topic see Petersilia,
Expanding Options for Criminal Sentencing (The Rand Corporation,
Santa Monica, California, November, 1987); Electronic MOHI'[OFIHR
and Correctional Pollce/,: Technlgues and Applications (NIJ Researc
Report, NCJ 104817): Fines as Criminal Sanctions (NIJ Research in
Brief, NCJ 106773); Shock Incarceration: An Overview of Existing
Programs (NIJ Issues and Practices, NCJ 1149022'l Ro?er J. Lauren,
(ltggngn)]unlty Managed Corrections (American Correctional Association,



What can the organized bar do?

Get involved. i

The integrity and legitimacy.of our legal system is at stake.
The public's view of the “courts and the justice "system—and hence
its view of the legal profession as a whole—is determined by its
perception of how well the criminal justice system is working. It
IS not working very well today.

Almost every state has some sort of statewide advisory
committee working on its correctional problems. A representative
of the organized bar on such a group could make a difference,
Judges and prosecutors, especially those who have to stand for
election, have great difficulty taking a strong public position
that could be mischaracterized as "Soft on crime." riminal
defense lawyers do not have the same public credibility on this
issue that the leaders of the organized bar can have.

~Lawyers are needed for prison conditions [litigation.  ABA
President Jack Curtin has asked the National Conference of Bar
Presidents to create a special committee on this topic. Its goal
would be experimental ﬁrograms in several jurisdictions involving
the bar in ensuring that our bulging prisons and jails operate
consistently with constitutional requirements.

~The ABA's criminal Justice Section stands ready to assist,
with information, materials, and speakers with up-to-date informa-
tion on the problem and possible solutions.



SUMMARY OF
THE FINAL SETTLEMENESQ)GREEMENT AND ORDER
CLEARY V. SMITH
3 AN'8 1 - 5_2 74 ClV
Prepared by Michael J. Stark
Assistant ‘Attorney General

Overview

_ The FSA is a court pproved settlement that was
implemented on November 1, 1990 af more than nine years of
litigation. Settlement discussions took place over 18 maonths and
consisted of more than 350 hours of face-to-face negotiations,
These negotiations involved the active participation of high level
corrections officials; and drafts of the proposed settlement were
circulated to and comments solicited from correctional superintend-
ents, the attorney general's office, the governor's office _on
policy development, & well as from former Governor Covpcr The
end result was a comprehenswe 88 page document which resolved a
multitude of issues in the case, |ncIud|n8 an appeal before the
Alaska Supreme Court involving more than 20 issues.

The FSA is broken down into 11 sections as follows:

| Coverage . o

|, PrlnchIes of Judicial Interpretation and Definitions

111, Facility Requweme ts

V. Operational Requirements

V. Rights and Opportun tles To 3e Provided Inmates

VI. Rehabilitation Prdgrams and Services o

VII. Classification, Administrative Segregation, Discipline,
and Grievances
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VIII. Overcrowding -
X Future Monitoring, Modification and Enforcement of
Agreement

X. Resolution of Pending Appeals and Claims o
X1, glalntllffs' Fees and Costs, and Release of Plaintiffs'
ounse

While the FSA is obviously organized along subject matter lines,
some comments are common to a number of sections which cross these
subject lines.

First, a significant number of the provisions in the FSA
were already required by earlier orders of the court in this case,
by Alaska's statutes, 0r by the federal or state constitutions.
Thus, the FSA does not change this settled law. These provisions
address such subjects under Section Il as: heat, lighting and

ventilation, non-smoking area, plumbing, gymnasium/recreation area,
law library, visitation rooms, and attorney-client rooms; under
Section IV" as: staffing, staff training, fire and life safety,
sanitation, inmate personal hygiene, inmate clothing, bedding,
housing, food services, medical and dental care, and mental health
services; under Section V as: exercise and recreation, visitation,
telephone communication, mail communication, inmate information,
access to courts and legal services, access to the law _||brarP/ and
legal materials, and religious freedom; wunder Section VI as:
availability of programs for female inmates, counseling, lifeskills
program, educational services, vocational training/work programs,
rehabilitation services, special women's services, prerelease
assessments, parole planning, participation in programs and
services, and program supervision: under Section VIl as:
c!jas_sn‘lcatlon, administrative segregation, discipline, and hearing
advisors.

Secondly, a significant number of the Brovmons in the
FSA merely restate practices followed for years by the department
of corrections because they are based on princCiples of sound
correctional manaﬁement. While I will not list these provisions
in this summary, they are addressed in the department's regulations
and policy and procedures. | am ava.ilable to discuss these
provisions in more detail if that is your desire.

Lastly, a considerable cost savm_gs was realized by the
settlement of this case due to the avoidance of the lengthy
litigation that would have occurred had the department pursued its
appeal of the trial court's decision which followed the trial in
this case in 1984. Because of the Passage of time since the trial
in_this case, the supreme court would have remanded the case to the
trial court to update the record. This would have resulted in
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essentially another trial.l  The [litigation <costs that were
avoided are separate and apart from the costs that were likely to
result from an adverse order of the court, particularly in" the
areas of mental health and overcrowding.

Major Issues Addressed in the FSA

As is evident by the prior discussion as well as a review

of the table of contents "of the FSA, most of the issues addressed
in the FSA are fairly innocuous, and simply restate much of what
the department is obligated to do anyway. "There are a number of
provisions, however, which have fiscal ‘impact and are therefore
potentially controversial. A discussion of these issues follows.

New Facility for Women

Paragraph IIl. L on page 8 of the FSA obligates the
department to establish an additional facility or devote part of an
existing facility for |ong-term sentenced women, to be in operation
no later than July 1, 1994, In the event the department does not
receive sufficient funding by July 1, 1991 to design the facility,
or sufficient funding by July 1, 1992 to construct the facility,
the plaintiffs have reserved the right to bring an action
challenging the department's policies and practices toward long-
term sentenced women offenders.2  The Iedglslature retains the
%ﬂthorlty to appropriate the necessary funds or not, as it deems
it

Mental Health Care

Paragraphs IV. K. 4-7 on pages 21-23 of the FSA obligate
the department to establish a 30 bed forensic xmit to provide
intensive inpatient mental health treatment for acutely and
chronically mentally i1l inmates who cannot adequately function in
the.n[:].eneral inmate Bopulatlon. The provisions require that the
facility be staffed by a number of mental health professionals and
correctional staff,

1 The trial in this case took place in 1984, and lasted
almost two months.

2 The department's FY 91 budP_et contained an appropriation
for the design of the women's facility ip Juneau. Some question
exists as to the_apprpprlatlon sincé the department's plan to
construct the facility in Juneau has been modified, and it is now
planned for the Anchorage bowl area.
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~ This unit was recently opened by the department by virtue
having received six-month funding by the last Ie%lslature. The
partment converted one of its housing modules at the Cook Inlet
etrial Facility (CIPT} S0 as to accommodate this obligation. In
rder to remain in compliance with this requirement, the department
u lg receive full funding in its FY 92 budget for the forensic unit

0
d
P
0
mus
staff positions.

Paragraph IV. K. 9 on page 23 of the FSA obligates the
department to seek funding for the establishment of a halfwag house
for mentally ill offenders, The department received $400,000 from
the last legislature, as did the department of health and social
services, to jointly fund the facility. The department has sent
out RFPs on two occasions for this purpose, but has not received

am(ljlty for anything approaching the

an% bids to provide such a f
$800,000 that is available. The
Its options.

Paragraph V. K. 10 on page 24 of the FSA obligates the
department to conduct a comprehensive assessment of the mental
health needs of its inmate population by JuIY 1, 1991, and to
submit a fundln,(f_ request to the legislature ftor any additional
staffing or facilities that may be necessary to provide appropriate
housing, care, and programming for mentally ill offenders.

epartment is presently evaluating

_ This portion of the FSA avoided litigation which was
likely ~to result in court-ordered remedies requirin the
expenditure of considerably more resources than required by the
FSA.  As a result of the nationwide trend toward deinstitution-
alization of mentall¥ Il persons in the last 10 years, many people
formerly handled by the civil mental health system have ended up in
the criminal justice system. Alaska is no exception; and it is
estimated that 10-25 per cent of the inmate population is mentally
11l and in need of mental health services. Accordlnglg/, the
legislature's Posmve response to this area of the FSA is
important in both responding to the serious need that exists and in
avmqu the more costly expenditure of resources that is likely to
result Trom litigating ‘the issues if the department's requests for
funding are not granted.

Education and Vocational Training
Paragraphs VI. D. 2-5 on pages 45-47 of the FSA require

the department to provide a postsecondary degree program at five
facilities by September 1990, and to expand the pro?ram to at least
one famhtg in" both the northern and southeasfern regions by
September 1991, This requirement is a carryover from an order of
the court issued in 1983, but is not as onerous as it might seem.
Under these provisions, the department is onI% obligated 10 pa){ for
the administrative costs of the program, which consist primarily of
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computer and cable hookup fees, purchase and installation of
satellite dishes, and satellite user fees (the program is delivered
through teleconference and video presentation).3  The inmates who
?a,rt,|C|pate in the program are required to paK/I for their own
uition and books the same as ordinary citizens. any of the 80 or
so inmates that are enrolled in this program, which leads to an
associate of applied science degree in business computer

information systems, obtain the necessary resources hy apﬁlylng for
a federal grant. Initial responses to the program have been
extremely positive; and the department 1s ~hopeful that
participating inmates will have a low rate of recidivism after

release.

Paragraph VI. E o0

n
department to provide some form

page 47 of the FSA obligates the
2of vocational training at each

sentenced facility by July 1, 199 In addition, the department is
required to assess each of its vocational training Programs to
determine which can be certified by the University or Alaska, a
trade union, or other certifying entity such as the U.S. Department
of Labor.  The degartmentlls obligated to seek the necessary
funding to ensure that certified programs exist in all sentenced

partment has already obtained
ational training programs, and
%rams to determine what steps
em certified,

u

acilities by July 1, 1992, T
ertification for a number of its v
s presently assessing its other p
nd costs may be necessary to have
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OvagcrowqgUng

‘The most important issue addressed in the FSA is prison
overcrowding. Since overcrowding has the potential for adversely
affecting every facet of correctional administration, the parties
dev?ﬁed more time and effort on resolving this issue than any other
in the case.

Section VIl on pages 69-77 and paragraph IX. B.4(c) on
ge 83 of the FSA address overcrowding.4 "Section VIII addresses
|

p . .
this issue in two ways.

a
h
First, in order to protect against crowding in state
nal facilities, the department is obligated to seek
ve approval for a prison_ove* -rowding emergency act durlng

gislative session. This bill, which has been drafte
sently undergoing review in the governor's office,

3 Many of the administrative costs are one time fees.

1 Paragraph IIl. G on pages 6-7 of the FSA addresses cell
e and ddyroom _space, which are based on the standards
iculated in section VIII of the FSA.

— N
D

S
ar
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Prowdes ~a two-step mechanism for relieving prison overcrowdlng.
|f the prison population in the state correctional system exceeds
its maximum ,ca%amtfy for a 45-day period, certain prisoners not
otherwise eligible for discretionary parole become parole eligible
after serving at least half their Sentences. Prisoners convicted
of the most serious felony offenses are not eligible for this
special parole consideration.

If the parole eligibility of these offenders has not
helped to provide adequate relief such that the prison population
has dropped below its maximum capacity within four months, then
certain fower risk offenders within 120 days of their release date
who have served at least half their sentences, would be released
arly into supervised probation or parole. The bill makes clear
hat no prisoner becomes eligible for special discretionary parole
onsideration or for early release if the maximum capacity of the
orrectional system will” be increased or additional space will
become available by contract so that the prison population will not
exceed maximum capacity within 45 days.

, Secondlﬁ, the FSA obligates the department to promulgate
regulations b){ which the maximum_ capacity of each correctional
facility shall be determined.  The regulations must include a
number ‘of criteria upon which capacities will be based, the most
important of which is cell size and square footage per inmate.
These standards are based upon applicable standards from the
American Corre

e
t
C
C

rectional Association, the mission and design of
Alaska's facilities, the view of expert consultants a3 to the
appropriate capacities of Alaska's correctional facilities, court
decisions, and the department's experience over the last several
years with its growing prisoner population.5  The maximum
capacities that result from applying the criteria in the FSA are,
for the most part, considerably more favorable than those ordered
b}/ the trial judge in his post-trial order of 1986, and which were
stayed pending the department's appeal to the supreme court.6

- Under paragraph VIII. E on pages 75-76 of the FSA, until
such time as an overcrowding bill is "enacted, the correctional
system and individual facilities are subject to court ordered
remedies if the prison population exceeds the established
capacities beyond specific time frames. While certain facilities
have had trouble stayln% within their maximum capacities, the
department has been “fortunate in_ having_ fewer prisoners than
expected entering the system this winter. Thu3, the department has

5 Alaska's prison population has tripled since 1980.
6 One reason why the department was interested in settling

the issue of overcrowding was the quantum increase in prison
population that had occurred since the trial in 1984.
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violation of the interim
bill is not adopted by the

not ){et, had to appear in court for a
u
e right to go back to court
|

population measures. [|f an o_vercrowdm%
1991 legislature, the plaintiffs have t _
to seek relief.  If such a Dbill is enacted, "its provisions
supersede the interim measures in the FSA and the plaintiffs may
not seek any relief from the court. In other words, by adopting
the overcrowding bill, the provisions of which would only be
implemented in a true overcrowding emergency, the legislature
would preclude the court from ordering any remedies or otherwise
interfering with the discretion to manage the correctional system
accorded the executive and legislative branches of government by
the Alaska Constitution. In addition, it will provide a breathing
space during which more |on7g term solutions to growing prison
populations “can be explored.

Other Important Provisions

Section IX, A on pages 78-79 of the FSA provides for
court oversight of the department to end by June 30, 1991, assuming
substantial comgllance with the provisions of the FSA, The
department was able to secure agreement by the plaintiffs and the
court to permit it to oversee its own compliance with the FSA. At
a time when most state correctional systems are under court
oversight, including Alaska for the last eight years, this is a
signifrcant achievement,

, Section IX, B on pages 79-81 of the FSA (as well as
section VII. E) require any inmate complaining of a violation of
the FSA to exhaust all available administrative remedies before
being allowed to go to court. This should result in a reduction in
the amount of litigation the department has to respond to. In
addition, the department successfully negotiated a favorable
standard as to what constitutes a violation of the- FSA.

. Lastly, paragraph IX. B. 4 on Bages_81-82 of the FSA
provides for an'extremely liberal standard by which the parties may
seek a modification of the terms of the "FSA as conditions or
circumstances change. |If the department is able to establish an
impressive record of compliance with the FSA over time, this
paraﬁ;raph will enable it to seek a court order vacating some or all
of the provisions of the FSA,

7 This was one of the principal purposes for the creation of
the Sentencing Commission.



Honorable Fran Ulmer February 21, 1991
Page 8

Conclusion

~ As | am sure you realize, it is nob possible to discuss
the FSA in any great defail in a letter. | am available to respond
to ang_questlons you or other members of the legislature may have
regarding any aspect of the FSA.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By,
Michael J.AStark
Assistant Attorney General

cc. Lloyd Hames _
Commissioner, Department of Corrections

Douglas L. Blankenship
Deputy Attorney General

Ron Lorensen
Assistant Attorney General

MJS:mra-016

bce:  Larry A. McKinstry, CDCO

John Bodick, GSPA _
Frank Prewitt, Corrections
~Jana Varrati, Corrections
IN-Carl Nickel, Corrections
Richard Bentsen, Corrections
Dick Franklin, Corrections
Tom Sutton, Corrections
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§ 12.55.010 Alaska Statutes § 12.55.015

Sec. 12.55.010. Imprisonment on judgment for payment of fine.
(Repealed, § 21 ck 166 SLA 1978. For present provisions, see AS
12.55.035(a).]

Sec. 12.55.015. Authorized sentences, (a) Except as limited by
AS 12.55.125 — 12.55.175, the court, in imposing sentence on a defen-
dant convicted of an offense, may singly or in combination

(1) impose a fine when authorized by law and as provided in AS
12.55.035;

(2) order the defendant to be placed on probation under conditions
specified by the court that may include provision for active supervi-
sion;

(3) impose a definite term of periodic imprisonment;

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic pro-
gram of community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentence imposed
under AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(9) order the forfeiture to the commissioner of public safety of a
deadly weapon that was in the actual possession of or used by the
defendant during the commission of an offense described in AS 11.41,
AS 11.46, AS 11.56, or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or

JU- > comply with the treatment plan of a rehabilitation program that is

S

related to the defendant's offense or to the defendant’s rehabilitation,
if the program is made available to the defendant by the Department
of Corrections.

(b) The court, in exercising sentencing discretion as provided in this
chapter, shall impose a sentence involving imprisonment when

(1) the defendant deserves to be imprisoned, considering the seri-
ousness of the present offense and the defendant’s prior criminal his-
tory, and imprisonment is equitable considering sentences imposed for
other offenses and other defendants under similar circumstances:

(2) imprisonment is necessary to protect the public from further
harm by the defendant; or

(3) sentences of lesser severity have been repeatedly imposed for
substantially similar offenses in the past and have proven ineffective
in deterring the defendant from further criminal conduct.

(c) In addition to the penalties authorized by this section, the court
may invoke any authority conferred by law to order a forfeiture of
property, suspend or revoke a license, remove a person from office, or
impose any other civil penalty.

(d) [Repealed, & 1 ch 188 SLA 1990.]
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§ 33.16.120

?ely v. State, 739 P.2d
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§ 33.16.150 Probation, Prisons, and Prisoners § 33.16.150

parole that may affect the victim. (§ 2 ch 88 SLA 1985; am 8§ 12« 15
ch 59 SLA 1989)

Effect of amendments. — The 1989  ing "in writing or in person" for "to com-
amendment, effective August 28.1989, re-  ment in writing” in the first sentence and
wrote subsections (a), (b), and (e); and in  “any written" for "the" in the second sen-
subsection (c), substituted the language tence.
beginning "to attend meetings" and end-

Sec. 33.16.150. Conditions of parole, (a) As a condition of pa-
role, a prisoner released on discretionary or mandatory parole shall
refrain from conduct punishable by imprisonment under state or fed-
eral law or municipal ordinance.

(b) The board may require as a condition of discretionary or manda-
tory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3) remain within stated geographic limits unless written permis-
sion to depart from the stated limits is granted the parolee;

(4) report upon release to the parole officer assigned to the parolee;

(5) report as required to the parole officer assigned to the parolee;

(6) reside at a stated place and notify the board of any change in
place of residence;

(7) not possess or control firearms or other dangerous weapons;

(8) refrain from possessing or consuming alcoholic beverages;

(9) submit to reasonable searches and seizures by a parole officer, or
a peace officer acting under the direction of a parole officer;

(10) submit to appropriate medical, mental health, or controlled
substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the use of
alcohol or controlled substances;

(12) make restitution ordered by the court according to a schedule
established by the board;

(13) refrain from opening, maintaining, or using a checking account
or charge account;

(14) refrain from entering into a contract other than a prenuptial
contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic bever-
ages are served, sold, or otherwise dispensed;

(17) refrain from participating in any other activity or associating
with any other person that the board determines is reasonably likely
to diminish the rehabilitative goals of parole, or that may endanger
the public.

(c) Except for a condition imposed under (b)(4), (7), (9), (11) or (12)
of this section, the board may generally delegate imposition of special
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