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D E P A R T M E N T  O F  L A W

CRIMINAL DIVISION /

March 19, 1991

WALTER J. HICKEL, GOVERNOR

R E P L Y  T O

CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU, ALASKA 99811-0310 
PHONE: (907) 465-3423

C OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 318 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

The Honorable Dave Donley, Chair 
House Judiciary C o m m i t t e e  
A laska State Legislature 
P.O. Box V
Juneau, A l a s k a  99811

Re: HB 101 (Criminal Charges B r o u g h t  A g a i n s t  Minors)

Dear Representative Donley:

Thank you for the op portunity to r e v i e w  the w o r k  draft of 
proposed CS for HB 101, relating to cr iminal c h arges brought 
against minors. This d r a f t  resolves all of the c o n cerns raised in 
our letter of February 26, 1991.

Once again, we support this bi ll and a pprec iate the 
o pportunity to comment on it.

Very truly yours,

CHARLES E. COLE 
A TTORNEY G E N E R A L

Bv: 1 \ C y\ m >k L \
Mai

Assistani
-go t v  
: AttJ

5.’ Knuth ' ’ 
irney Gene ral
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TITLE: An Act relating to criminal CONTACT: Gayle A. Horetskl 
charges brought against minors. . . Deputy Commissioner
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HB 101 would make 1t easier for the state to try a juvenile offender as 
an adult If he or she has committed a serious crime such as murder or 
attempted murder, or has previously been "adjudicated a delinquent" or 
"waived to adult court". The Department of Public Safety supports this 
bill, which will vastly Improve the way the justice system In Alaska 

responds to serious crimes committed by persons under age 18. This 1s an 
area which has been In need of Improvement for many years.

Commissioner
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D E P A R T M E N T  O F  L A W

CRIMINAL DIVISION

February 26, 1991

R E P L Y  T O

CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: (907) 465-3428

Z  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

The Honorable Dave Donley, Chair 
House Judiciary Committee 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska  99811

Re: HB 101 (Criminal Charges Brought A g ainst Minors)

Dear Representative Donley:

By letter dated J a n u a r y  31, 1991, you have asked w h e t her 
we believe there are any probl ems with the above - r e f e r e n c e d  bill 
and whether we support, oppose, or are disinterest ed in it. We 
expect that one or m o r e  cons ti t u t i o n a l  challenges m ay be m a d e  to 
the laws amended by this bill, but we believe that the* legislatio n 
is constitutional and we support it. We suggest a few minor 
revisions to clarify the bill.

Section 1 amends the statute setting out "authorized 
sentences" (AS 12.55.015) to specify  that a minor w h o  has been 
convicted as an adult "may" be commi t t e d  to the custody of the 
Departme nt of Health and Social Services until the m i n o r ' s  18th 
birthday, at which time the m inor shall be transferred to the 
custody of the Depart ment of Corrections. We have no o b j e c t i o n  to 
this provision. It is u n c l e a r  to us, however, whether this section 
is intended to preclude the court from committing a m i n o r  to the 
custody of the Department  of Corrections. If it is, w e  suggest 
that the section be r e v i s e d  to say so explicitly. One po ssib i l i t y  
w o u l d  be to amend the l anguage to read as follows:

Add at page 1, line 7: not order the defendant comm itted
to the custody of the Depa rtment of Corrections, but 
instead may

Section 2 amends AS 47.10.010 (jurisdiction in child ren's 
proceedings) in several respects. First, it acds subsection (e), 
w h i c h  specifies that, u n l e s s  ordered by the court under (h) below, 
the delinquency procedures set out in that chapter will not apply 
to minors age 14 and older w h o  have been charged with the following 
crimes: murder or a t t e m p t e d  m u r d e r  in the first degree, an
unclassified or class A  felony if the m inor has been p r e v i o u s l y  
adjudicated as a d e l i n q u e n t  for felonious conduct, or any other
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felony if the minor has b e e n  so adjudicated twice b e f o r e  or has 
b e e n  previously p r o s e c u t e d  as an adult for a felony.

Next, it adds s u b s e c t i o n  (f) , which specifies that, 
unless otherwise ordered u n d e r  (h) below, other charges a g a inst the 
minor that have been j o i n e d  w i t h  the charges listed above also may 
not be handled under  the d e l i n q u e n c y  proceedings. Instead, 
p u r s u a n t  to new s u b s e c t i o n  (g) , minor s facing these charges ar -1 to
be prosecute d and s e n t e n c e d  as adults in the superior court. We
suggest the following m i n o r  editorial change in this section:

Add at page 2, line 13:

(f) If a m i n o r  is charged [UNDER] with
an offense s p e c i f i e d  in (e) of this section

Subsection (h) a u t h o r i z e s  a minor facing these char ges to
file a petition wi th the c o u r t  seeking to have the charges h e a r d  as
d e l i n q u e n c y  p r oceedin gs u n d e r  AS 47.10 on the basis that the m i n o r  
is amenable to t r e a t m e n t  be fore age 20. This will trigger the 
a ppointment  under s u b s e c t i o n  (i) of a psychia trist or psych o l o g i s t  
to examine the m inor and d e t e r m i n e  his or her amena b i l i t y  to 
treatment. Under s u b s e c t i o n  (j), at the court's h e arin g on the 
issue, the minor will b e a r  the b u r d e n  of proving by a p r e p o n d e r a n c e  
of the evidence that the m i n o r  is amenable to treatment.

Subsection (k) indicates that none of these p rovisions
affect  the ability of a p a r t y  to seek waiver (for presumably other 
types of charges) under e x i s t i n g  AS 47.10.080.

Section 3 of t h e  bill amends AS 47.10.080 to provi de 
that, if a minor is p r o s e c u t e d  under these new provisions, but is 
co n v i c t e d  only on c h a r g e s  that w o u l d  not qualify for "automatic 
waiver," then the p r o c e e d i n g s  shall be converted into delinq u e n c y  
p r o c e e d i n g s  w i t h  a d i s p o s i t i o n  order entered p u r s u a n t  to
AS 47.10.080(b) . If, howev e r ,  the m i n o r  was convicted of a felony, 
the state may pet ition the court to sentence the minor as an adult
upon establishing that the m inor is not amenable to treatment.

We expect that this l egi slation will be c hal lenged on 
co n s tituti onal grounds. W e  note, however, that in W.M.F. v. S t a t e , 
723 P . 2d 1298 (Alaska App. 1986), the Alaska Court of Appeals 
acknow l e d g e d  that a j u v e n i l e  o f f ender "has no constitutional right 
to be tried in a juvenile court.... Rather, it is a right granted 
by the state legislature, and the legislature may restrict or 
q u a l i f y  the right as it desires, so long as no arbitrary or
d i s c r i m i n a t o r y  c l a s s i f i c a t i o n  is involved." 723 P . 2d at 1300.

We believe that, inasmuch as the legislature could deny 
m i n o r s  dif ferent t r e a t m e n t  altogether, the courts should conclude
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that it is consti tutional for the legislature to shift the b u r d e n  
of proof to the minor on the issue of amenability to t r e a t m e n t  in 
the circumstances set out in the bill. The c l a s s i f i c a t i o n s  
e stablished  by this l e g i s l a t i o n  (minors who bear the b u r d e n  of 
establishing amenability to t r e a t m e n t  and minors who do not) do not 
appear to be arbitrary or d iscriminato ry, but instead seem to 
r easonably reflect the d i f f e r e n c e  in the seriousness of the o f f e n s e  
co m m itted by the m i n o r  or the fact that there have been prior, 
unsuccessful interventions u n d e r  the m i n o r  system.

Another c o n s t i t u t i o n a l  issue w e  anticipate b e i n g  r aised 
is w h e t h e r  the p r o v i s i o n  r e q u i r i n g  an evaluation and r e p o r t  by a 
psych i a t r i s t  or p s y c h o l o g i s t  (when the minor p e t i t i o n s  for 
tr e a tment under the d e l i n q u e n c y  statutes) violates the m i n o r ' s  
"right to be free from c o m p e l l e d  self-incriminat ion," as set out in 
R.H. v. S t a t e , 777 P . 2d 204 (Alaska App. 1989). In R.H. , the 
A l a s k a  Court of Appeals h e l d  that a judge could not or der a m i n o r  
to submit to an p s y c h o l o g i c a l  e v a l u a t i o n  for purposes  of 
determ i n i n g  the minor's a m e n a b i l i t y  to treatment beca use it w a s  
t antamount to making the m i n o r  a w i t n e s s  against himself. 777 P. 2d 
at 210.

The Alaska c ourts m i g h t  apply this same analysis to 
propos ed AS 1 1 . 4 7 . 0 1 0 ( i ) . T h e y  m a y  w e l l  instead, however, 
recognize that the e v a l u a t i o n  u n d e r  subsection (i) helps the m i n o r  
in carrying his or her b u r d e n  of proof to avoid prosec u t i o n  as an 
adult, rather than h e l p i n g  the p r o s e c u t i o n  with its case. See R.H. 
v. S t a t e , 777 P. 2d at 211 ("the same conclusion w o u l d  not be 
w a r r a n t e d  had R.H. sought to p r e s e n t  psychiatric evidence in his 
own b e h a l f  .... [U]nder those circumstanc es, the superior c ourt 
could have properly found that R.H. w a i v e d  his fifth amendment 
privile ge ...."). This analy sis w o u l d  be further w a r r a n t e d  if the 
p sychiatric  or psycho l o g i c a l  e v a l u a t i o n  w e r e  ma de optional for the 
minor, rather than mandat ory. This change in the bill could be 
achieved as follows:

At page 2, line 31:

(i) [UPON] A f t e r  filing [OF] a petition 
under (h) (1) of this section, the minor m a y  
request the c o u r t  [SHALL] to appoin t a

While focusing on this section, w e  note that it provides 
for the appointment of "a q u a l i f i e d  p s ychiat rist or a forensic 
p s y c h o l o g i s t  certified b y  the A m e r i c a n  Board of Forensic 
P s y c h o l o g y  ...." C o m m u n i t i e s  such as J u n e a u  and Fairbanks do not 
have any forensic psycho logists, b u t  do have psychologists w h o  are 
e xperienced  and trained in w o r k i n g  w i t h  delinq u e n t  children and are 
familiar with the avail able t r e a t m e n t  programs. The committee  
m i g h t  consider amending the s e cti on to d el ete the reference to 
forensic psychologists as follows:
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At page 3, lines 1 and 2:

qualified p s y c h i a t r i s t  or [A FORENSIC] 
psychologist [CERTIFIED BY THE A M E R I C A N  BOARD 
OF FORENSIC PSYCHOLOGY] to examine the minor 
and report to the court  in w r i t i n g  on the 
minor's a m e n a b i l i t y  ....

Another small ch ange we suggest relates to p r o p o s e d  
AS 47.10.010(e) and (f). We b e l i e v e  it w o u l d  be helpful if this 
bill specifies that not o n l y  m a y  the "procedure p r e s c r i b e d  in 
AS 47.10.020 - 47.10.090" not b e  followed in the c i r c u m s t a n c e s  
described in AS 4 7 . 1 0 . 0 1 0 ( e ) , b u t  that the A l a s k a  D e l i n q u e n c y  R ules 
are also inapplicable in those c i r c u m s t a n c e s . D oing this w i l l  
acknowledge that the D e l i n q u e n c y  Rules specify d i f f e r e n t  p r o c e d u r e s  
than the Criminal Rules and in dicate that the "adult" rules are to 
be applied in these proc eedings. The sp ecific changes that we 
recommend are as follows:

Add at page 1, line 14:

AS 47.10.020 - 4 7.10.090 and the A l a s k a
Delinquency Rules m a y  not be followed when a 
minor is 14 years of age and older and

Add at page 2, line 14;

AS 47.10.020 - 47,10.090 and the A l a s k a
Delinquency Rules m a y  not be followed when a 
minor is 14 years of age and older and

We note for your general r e f e ren ce that some m e m b e r s  of
the defense bar are p r e d i c t i n g  that this bill will cause m i n o r s  to
contest delinquency procee d i n g s  w i t h  greater vigor and f r e q u e n c y
because the consequen ces to them of b e i n g  a d j u d i c a t e d  a d e l i n q u e n t  
on a felony m atter wi ll be greater. If so, the resources that the
state might save under this bill in p r o s e c u t i o n  efforts to w a i v e
m inor s to adult court m a y  u l t i m a t e l y  be expended  in h a n d l i n g  m o r e  
delinquency a d judicatio n proce edings. It is impossible, however, 
to make any certain pred ictions in this regard.



Once again, we s u p p o r t  this bill and appreci ate the 
o p portunit y to comment it. If y o u  h a v e  any further questions that 
we m a y  be able to answer, p leas e d o  n o t  hesitate to call upon us.

The H o n o ra b le  D ave D o n le y  F e b r u a r y  2 6 ,  1 9 9 1
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V e r y  t r u l y  yours,

C H A R L E S  E. COLE 
A T T O R N E Y  GENERAL

By:

A s s i s t a n t

M OK:mm-025



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M March 20, 1991

SUBJECT: Sectional analysis of CSHB 101

TO: Representative Dave Donley 
Chair, House Judiciary Committee 
Attn: Laurie Otto

FROM: John B. G ag u in e"^ ^  
Legislative Counsel

You have requested a sectional analysis of the above described bill.

As a preliminary matter, note that a sectional analysis or summary of a bill should 
not be considered an authoritative interpretation of the bill and the bill itself is the 
best statement of its contents. If you would like an interpretation of the bill as it may 
apply to a particular set of circumstances, please advise.

Section 1 of the bill provides that a minor under 18, but at least 14, must be tried 
as an adult if the minor is charged with 1) first degree murder or attempted first 
degree murder; 2) an unclassified or class A felony, and the minor has been 
previously adjudicated delinquent for felonious conduct; or 3) any felony, if the minor 
has been previously adjudicated delinquent twice for felonious conduct, or has been 
previously tried and convicted as an adult on a felony charge. The minor must also 
be tried as an adult on all related charges (e.g., a charge of burglary for breaking into 
a house to commit a rape).

Section 1 also allows the minor to  petition the court to be tried under juvenile 
procedures, notwithstanding the charges against him or her. The minor bears the 
burden of persuading the court that juvenile proceedings would be appropriate, 
unless the minor contends that he or she cannot be properly tried as an adult (for 
instance, that he or she has not previously been adjudicated delinquent for felonious 
conduct). In that case the state bears the burden of proving that the mine-: has b:*en 
previously adjudicated delinquent as the state alleges.

( ^ u a \ ^ £ i s  o £  C S H g >  \ o \



Finally, section 1 provides that current law, allowing the state to seek prosecution as 
an adult of any minor for any offense, remains in effect. (Under current law, the 
state must show that the minor is not likely to be amenable to treatment before 
reaching age 20.)

Section 2 provides that a minor who is charged as an adult under section 1, but who 
is convicted only of a lesser offense that would not have given rise to an adult charge 
under that section, shall have his or her case disposed of under juvenile proceedings. 
However, the state may petition the court to sentence the minor as an adult, in which 
case the state must show that the minor would not be amenable to treatment before 
age 20.

Section 3 provides that sections 1 and 2 of this bill, if enacted, would apply only to 
offenses committed after the effective date of the enactment.

Representative Dave Donley
March 20, 1991
Page 2
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R e p r e s e n t a t iv e  D a v e  D o n l e y
ALASKA STATE LEGISLATURE 3111 “C" STREET, SUITE 450
DISTRICT ELEVEN ANCHORAGE, ALASKA 99503
SEAT A (907) 561-7629 (FAX) 562-4376
ALASKA LANDINGS ■ BENTZEN ■ BIRCHW OOD • CHESTER CREEK • HEATHER MEADOWS • LINCOLN  PARK • M IDTOW N • NORTH STAR 
NORTHW OOD • RO.MIG • ROOSEVELT PARK • SPENARD • THOMPSON • T l'RNAGA lN  • W INDEM ERE • W OODLAND PARK

M E M O R A N D U M

TO:

FROM:

RE:

DATE:

All M e mbers 
HESS Committee

CHAIRMAN
tl'PIClARY COMMITTEE

VICE CHAIRMAN
REGl LVnON REVIEW COMMITTEE

MEMBER
R I LES COMMITTEE 

LABOR AND COMMERCE COMMITTEE

R e p r e s e n t a t i v e  Dave D o n l e y

- Public S u p p o r tH B  100,

M a r c h  20, 1991

I h a v e  r e c e i v e d  a large n u m b e r  of p u b l i c  o p i n i o n  m e s s a g e s  in 
s u p p o r t  of H B  100 a n d  H B  101. R e p r e s e n t a t i v e  c o m m e n t s  include:

"My t h r e e  y e a r  old d a u g h t e r  was a v i c t i m  o f  a v i o l e n t  crime. 
The p e r p e t r a t o r  w as a juvenile. W e  w e r e  n o t  a b l e  to obtain, 
o r  h a v e  a n y  input r e g a r d i n g  the case. I w o u l d  like to u r g e  
y o u  to s u pport H B  100 and H B  101." M i c h e l e  Hailey, A n c h o r a g e

"I s u p p o r t  HB 100, HB 101. A s  a 40 y e a r  r e s i d e n t  of A l a s k a  
and w i t h  j uven i l e  crimes on the increase, it is time t h a t  
ju v e n i l e s  be h e l d  resp o n s i b l e  for t h e  c r i m e s  t h e y  c o m m i t  
a g a i n s t  society. For ju ven i l e s  t o  c o m m i t  s e r i o u s  crimes such 
as murder, r o b b e r y  and r a p e  and n o t  b e  h e l d  a c c o u n t a b l e  for 
t h e i r  c r i m e s  a f t e r  age 20 is repulsive. T h e  v i c t i m s  need mo re 
rights. T h a nks." J a c k  Morrell, A n c h o r a g e

"Please v o t e  for H B  100, 101. G o v e r n m e n t  s h o u l d  p r o v i d e  t h r e e  
things: protection, education, a n d  roads. P l e a s e  p r o t e c t  us
from t e e n a g e  crimin als." M i c h a e l  Mitchell,  A n c h o r a g e

"I e!o  s u p p o r t  H B  100, HB 101. I feel t h e  v i c t i m s  should h a v e  
mo r e  r ights t h a n  the criminals. It is r e a l l y  s ad w h e n  we 
don't." Linda Charles, C h u g i a k

"I am t o t a l l y  in support o f  H B  100, H B  101, as t h e s e  bills  are 
d e a l i n g  w i t h  v i c t i m s  r ight s a n d  at t h i s  p o i n t  and time, 
v i c t i m s  t o d a y  n e e d  all t h e  h e l p  t h e y  c a n  ge t." M a r t i  Ressler, 
Eagle R i v e r

A  l i s t  of all t h e  p e o p l e  who sent POMs in s u p p o r t  of H B  100 a n d  H B  
101 is attached.

D D:lc

J U N E A U  O F F IC E  

(D uring  Legislative Session January riiroogh M ay)

P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3892 (FAX) 463-5661 *



P ublic Opinion M e s s a g e s / L e t t e r s  in Supp ort of HB 100 a n d  H B  101

E d i t h  Sherwood 3419 W. 80th Avenu e A n c h o r a g e 99502
J a m e s  Brodie 2211 Dahl Lane A n c h o r a g e 99503
Carol Elkins 1353 O x f o r d  Drive A n c h o r a g e 99503
P h i l i p  Fear 4808 K e n t  Street A n c h o r a g e 99503
Michel€i Hailey 4639 K e n t  Street A n c h o r a g e 99503
J a m e s  Hailey 4639 K e n t  S treet A n c h o r a g e 99503
M a r k  Manville 1321 H a r d i n g  W ay A n c h o r a g e 99503
M i c h a e l  Mitchell 6626 Fo oth i l l  Drive A n c h o r a g e 99504
N o r m a  Ossenko p 2110 B a n b u r y  Circle A n c h o r a g e 99504
B u f f o r d  Vopale n s k y 7221 S i t k i n  Circle A n c h o r a g e 99504
R u t h  Fenton 5442 L a r k s p u r  Circle A n c h o r a g e 99507
J o h n  Lopetrone 1510 Thuja* A n c h o r a g e 99507
Dan O'Haire 3130 L a r k  Apt. E A n c h o r a g e 99507
E d w a r d  Simpson 3130 E. 46th Avenue, #2 A n c h o r a g e 99507
M i c h a e l  W e bst er 2380 S t o n e b r i d g e  Circle A n c h o r a g e 99507
Donna H arpe r 4130 Peterkin, #4 A n c h o r a g e 99506
M a r y  Ellen Summers P.O. B o x  110423 A n c h o r a g e 99511
J o h n  Kimball P.O. B o x  111666 A n c h o r a g e 99511
J u d i t h  Lewis P.O. B O X  111375 A n c h o r a g e 99511
H e n r i e t t a  Childs 12801 B r a n d o n  Street A n c h o r a g e 99515
J a c k  Morrell 8628 V e r n o n  S t reet A n c h o r a g e 99515
G l a d y s  Obermiller 1620 H e l e n A n c h o r a g e 99515
R a l p h  Tolman 12901 H a c e A n c h o r a g e 99515
Linda West 1823 B e l l e v u e  Loop A n c h o r a g e 99515
K a r e n  Casmeyer 12841 F o s t e r  Road A n c h o r a g e 99516
E f f i e  M cEwen 3401 E. 144th A n c h o r a g e 99516
J o y c e  Seibert 4511 T r a p l i n e  Circle A n c h o r a g e 99516
M i k e  M i l l e r 2907 W. 35th A v enue A n c h o r a g e 99517
J a c k  Doyle 1320 E. 68th, Suite 112 A n c h o r a g e 99518
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Alaska Association Chiefs of Police

M arch 21, 1991

R epresentative Dave D onley 
A laska State L egislature 
P.O. Box V (MS 3100)
Juneau , A laska 99811

D ear R epresentative D onley,

A laska, like m ost states, has a juvenile justice  system  designed to 
keep juveniles apart from  and treated differently  than adults. The 
reasons for this are m any, but certainly one the main considerations 
is that, because o f their age, juveniles do not need to be treated as 
harshly as adults. In m ost cases, juveniles com m it less serious 
crim es than adults and are easy to rehabilitate.

U nfortunately, there are some young people under the age of 
eighteen that have com m itted some very heinous crim es, that if  
com m itted by adults w ould result in years of incarceration sim ply as 
a  m easure to protect the public. There are also many cases where 
juven iles  repeated ly  dem onstrate through repe titive  crim inal acts, 
that rehabilitation  in the juvenile system is failing.

The A laska A ssociation of Chiefs of Police believes that the current 
laws as they pertain  to the worst juvenile offenders are  deficient. 
House Bill 101 would help correct some of those deficiencies and we 
urge its passage. W e do not advocate the scrapping of our juvenile 
justice  system . W e do, however, ask that our k.ws recognize the hard 
fact that some juven iles com m it crim es so repeatedly or brutally, 
that they should be held to a higher standard of accountability than 
they are under cu rren t law.

S in cere ly ,

Duane kS. U dland, President 
A laska Association of Chiefs of Police 
4501 South B ragaw  
A nchorage, A laska 99507

L - 'f i b e r s  e rf  S uppoA .-V
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LABOR -AND COMMERCE COMMITTEE

M E M O R A N D U M

TO R e p r e s e n t a t i v e  G e o r g i a n n a  L i n c o l n ,  C o - C h a i r
R e p r e s e n t a t i v e  P a t  C a r n e y ,  C o - C h a i r
H e a l t h ,  E d u c a t i o n ,  a n d  S o c i a l  S e r v i c e s  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  D a v e  D o n l e y

R E : HB 1 0 1  -  P r o s e c u t i o n  o f  J u v e n i l e  F e l o n s

DATE M a r c h  2 1 ,  1 9 9 1

S i n c e  HB 1 0 1  w a s  i n t r o d u c e d ,  I  h a v e  b e e n  w o r k i n g  w i t h  t h e  
a d m i n i s t r a t i o n  t o  w o r k  o u t  t e c h n i c a l  a n d  p r a c t i c a l  p r o b l e m s  w i t h  
t h e  b i l l .  A t t a c h e d  i s  a  p r o p o s e d  CS t o  HB 1 0 1  t h a t  r e s o l v e s  
p r o b l e m s  i n  t h e  o r i g i n a l  v e r s i o n  o f  t h e  b i l l .  A  s p o n s o r  s t a t e m e n t  
a n d  s e c t i o n a l  a n a l y s i s  f o r  t h e  CS a r e  a l s o  a t t a c h e d .  F i n a l l y ,  I  
h a v e  i n c l u d e d  t w o  l e t t e r s  f r o m  t h e  D e p a r t m e n t  o f  La .w ; t h e  f i r s t  
o u t l i n e s  t h e  p r o b l e m s  w i t h  t h e  o r i g i n a l  v e r s i o n  o f  t h e :  b i l l  a n d  t h e  
s e c o n d  i n d i c a t e s  t h a t  t h e  p r o b l e m s  h a v e  b e e n  r e s o l v e d  i n  t h e  CS .

T h e  d i f f e r e n c e s  i n  t h e  t w o  v e r s i o n s  o f  t h e  b i l l  a r e :

( 1 )  S e c t i o n  1  ( p a g e  1 ,  l i n e s  4 -  1 1 )  o f  HB 1 0 1  h a v e  b e e n  
d e l e t e d  f r o m  t h e  p r o p o s e d  CSHB 1 0 1 .  T h e  s e c t i o n  h a s  b e e n  d e l e t e d  
a t  t h e  r e q u e s t  o f  t h e  a d m i n i s t r a t i o n  f o r  b o t h  p r a c t i c a l  a n d  p o l i c y  
r e a s o n s .  T h e  p r a c t i c a l  r e a s o n  f o r  d e l e t i n g  t h e  r e q u i r e m e n t  f o r  
i n c a r c e r a t i n g  m i n o r s  w h o  a r e  p r o s e c u t e d  a s  a d u l t s  i n  j u v e n i l e  
i n s t i t u t i o n s  i s  t h a t  t h e  j u v e n i l e  i n s t i t u t i o n s  a r e  n o t  s e t  u p  
a d m i n i s t r a t i v e l y  t o  h a n d l e  p a r o l e ,  p r o b a t i o n ,  a n d  " g o o d  t i m e "  
a c c o u n t i n g ,  w h i c h  a r e  r e q u i r e d  f o r  a l l  p e r s o n s  p r o s e c u t e d  a s  
a d u l t s .  T h e  p o l i c y  r e a s o n  f o r  d e l e t i n g  t h i s  p r o v i s i o n  i s  t h a t  i t  
i s  n o t  c o n d u c i v e  t o  t h e  r e h a b i l i t a t i o n  o f  m i n o r s  w h o  a r e  t r e a t e d  
w i t h i n  t h e  j u v e n i l e  j u s t i c e  s y s t e m  t o  h o u s e  t h e m  w i t h  t h o s e  w h o  a r e  
t r e a t e d  a s  a d u l t s .

( 2 )  F o r  t e c h n i c a l  d r a f t i n g  r e a s o n s ,  t h e  l a n g u a g e  " a n d  t h e  
A l a s k a  D e l i n q u e n c y  R u l e s  d o e s  n o t  a p p l y "  w a s  a d d e d  o n  p a g e  1 ,  l i n e  
5 a n d  p a g e  2 ,  l i n e  5 o f  t h e  p r o p o s e d  CS .

FAX) 463-5661 «c



( 3 )  F o r  t e c h n i c a l  d r a f t i n g  r e a s o n s ,  t h e  p h r a s e  " a s  a  r e s u l t  
o f  v i o l a t i n g  a  c r i m i n a l  l a w "  w a s  s u b s t i t u t e d  f o r  t h e  p h r a s e  " f o r  
c o n d u c t "  o n  p a g e  1 ,  l i n e  10  a n d  l i n e  13 -  14 o f  t h e  p r o p o s e d  C S .

( 4 )  F o r  t e c h n i c a l  d r a f t i n g  r e a s o n s ,  t h e  p h r a s e  " w i t h  a n  
o f f e n s e  s p e c i f i e d  i n "  w a s  s u b s t i t u t e d  f o r  t h e  w o r d  " u n d e r "  o n  p a g e  
2 ,  l i n e  4 o f  t h e  p r o p o s e d  CS .

( 5 )  T h e  t e x t  o f  HB 1 0 1  o n  p a g e  2 ,  l i n e  3 1  a n d  p a g e  3 ,  l i n e s  
1 - 1 0  h a s  b e e n  d e l e t e d  a n d  r e p l a c e d  w i t h  t h e  t e x t  t h a t  i s  s e t  o u t  
o n  p a g e  2 ,  l i n e s  22  -  3 1  a n d  p a g e  3 ,  l i n e s  1 -  6 o f  t h e  p r o p o s e d  
CS . T h e  c h a n g e s  i n  t h i s  p o r t i o n  o f  t h e  CS a r e  ( 1 )  t o  a l l o w  a l l  
q u a l i f i e d  p s y c h o l o g i s t s  t o  t e s t i f y  a s  e x p e r t  w i t n e s s e s  o n  a  m i n o r ' s  
a m e n a b i l i t y  t o  t r e a t m e n t  a s  a  j u v e n i l e  ( t h e  o r i g i n a l  b i l l  a l l o w e d  
o n l y  f o r e n s i c  p s y c h o l o g i s t s  t o  t e s t i f y ,  h o w e v e r ,  m a n y  c o m m u n i t i e s  
i n  A l a s k a  d o  n o t  h a v e  f o r e n s i c  p s y c h o l o g i s t s ) ; ( 2 )  t h e  e l i m i n a t i o n  
o f  a  p o t e n t i a l  c o n s t i t u t i o n a l  p r o b l e m  t h a t  c o u l d  h a v e  e x i s t e d  i n  
r e q u i r i n g  t h e  c o u r t  t o  s e l e c t  t h e  p s y c h i a t r i s t  o r  p s y c h o l o g i s t  u s e d  
b y  t h e  m i n o r ;  a n d  ( 3 )  t o  c l e a r l y  s e t  o u t  a  t i m e  f r a m e  f o r  
s u b m i s s i o n  o f  e x p e r t  w i t n e s s  r e p o r t s  i n  o r d e r  t o  e n s u r e  t h a t  
h e a r i n g s  o n  a  m i n o r ' s  a m e n a b i l i t y  t o  t r e a t m e n t  a r e  h a n d l e d  i n  a n  
o r d e r l y  m a n n e r .

D D : l c
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HB 1 01  r e f o r m s  t h e  j u v e n i l e  j u s t i c e  s y s t e m  b y  m a k i n g  i t  e a s i e r  t o  
t r e a t  t h e  v e r y  s m a l l  m i n o r i t y  o f  s e r i o u s  o r  h a b i t u a l  j u v e n i l e  
o f f e n d e r s  a s  a d u l t s .  I n  s o  d o i n g ,  t h e  l e g i s l a t i o n  b a l a n c e s  t h e  
n e e d s  o f  s o c i e t y  t o  b e  p r o t e c t e d  f r o m  d a n g e r o u s  o f f e n d e r s  a g a i n s t  
t h e  i m p o r t a n c e  o f  t r e a t i n g  t h e  v a s t  m a j o r i t y  o f  m i n o r s  w i t h i n  t h e  
j u v e n i l e  j u s t i c e  s y s t e m .

U n d e r  c u r r e n t  l a w ,  p e o p l e  u n d e r  18 a r e  t r e a t e d  a s  j u v e n i l e s .  W i t h  
o n l y  o n e  e x c e p t i o n ,  n o  m a t t e r  w h a t  c r i m e  i s  c o m m i t t e d  o r  h o w  m an y  
f e l o n y  c o n v i c t i o n s  t h e  p e r s o n  h a s ,  a  p e r s o n  u n d e r  18  w ho  i s  
c o n v i c t e d  o f  a  c r im e  i s  r e l e a s e d  f r o m  a l l  s t a t e  s u p e r v i s i o n  a t  a g e  
2 0 . T h e  o n l y  e x c e p t i o n  i s  w h e r e  t h e  s t a t e  c a n  p r o v e  t h a t  t h e  m i n o r  
i s  n o t  a m e n a b le  t o  t r e a t m e n t  a s  a  j u v e n i l e .

U n t i l  l a t e  1 9 8 S ,  i n  d e c i d i n g  w h e t h e r  a  m i n o r  w a s  a m e n a b le  t o  
t r e a t m e n t ,  t h e  c o u r t s  r e l i e d  h e a v i l y  o n  t h e  t e s t i m o n y  o f  e x p e r t  
p s y c h i a t r i s t s  a n d  p s y c h o l o g i s t s .  H o w e v e r ,  i n  R . H .  V .  S t a t e . 7 77  
P . 2 d  204  ( A l a s k a  A p p .  1 9 8 9 ) ,  t h e  c o u r t  r u l e d  t h a t  r e q u i r i n g  m i n o r s  
t o  b e  e x a m in e d  b y  p s y c h i a t r i s t s  a n d  p s y c h o l o g i s t s  t o  d e t e r m i n e  
a m e n a b i l i t y  t o  t r e a t m e n t  i s  u n c o n s t i t u t i o n a l . T o d a y  c o u r t s  a r e  
i n c r e a s i n g l y  b e i n g  a s k e d  t o  d e c i d e  w h e t h e r  a  m i n o r  i s  o r  i s  n o t  
a m e n a b le  t o  t r e a t m e n t  w i t h o u t  t h e  b e n e f i t  o f  e x p e r t  t e s t i m o n y .

T h e  l e v e l  o f  p o t e n t i a l  d a n g e r o u s n e s s  p r e s e n t e d  b y _ m i n o r s  w ho  c o m m i t  
f i r s t  d e g r e e  m u r d e r s  o r  w i t h  a  r e c o r d  o f  c o m m i t t i n g  f e l o n y  o f f e n s e s  
i s  e x t r e m e l y  h i g h .  I n  t h e s e  c a s e s ,  t h e  c o u r t s  m u s t  h a v e  a c c e s s  t o  
t h e  g r e a t e s t  p o s s i b l e  a m o u n t  o f  i n f o r m a t i o n  a b o u t  t h e  m i n o r  b e f o r e  
m a k i n g  a  d e c i s i o n  t o  t r e a t  t h e  m i n o r  a s  a  j u v e n i l e  o r  a s  a n  a d u l t .  
T h e  o n l y  w a v  i t  i s  c o n s t i t u t i o n a l l y  p o s s i b l e  f o r  t h e  c o u r t s  t o  g a i n  
a c c e s s  t o  t h i s  t y p e  o f  i n f o r m a t i o n  i s  t o  s w i t c h  t h e  b u r d e n  o f  
p r o v i n g  a m e n a b i l i t y  t o  t r e a t m e n t  f r o m  t h e  s t a t e  t o  t h e  m i n o r .

HB 1 0 1  r e q u i r e s  a  l i m i t e d  n u m b e r  o f  m i n o r s  t o  p r o v e  t h a t  t h e y  a r e  
a m e n a b le  t o  t r e a t m e n t  a s  a  j u v e n i l e  b e f o r e  t h e y  c a n  b e  k e p t  w i t h i n  
t h e  j u v e n i l e  j u s t i c e  s y s t e m .  U n d e r  HB 1 0 1 ,  t h e  b u r d e n  o f  p r o o f  i s  
s h i f t e d  o n l y  w h e n  t h e  m i n o r  i s  14 y e a r s  o f  a g e  o r  o l d e r  a n d  ( 1 )  i s  
c h a r g e d  w i t h  m u r d e r  i n  t h e  f i r s t  d e g r e e  o r  a t t e m p t e d  m u r d e r  i n  t h e  
f i r s t  d e g r e e ;  ( 2 )  i s  c h a r g e d  w i t h  a n  u n c l a s s i f i e d  o r  c l a s s  A  f e l o n y  
a n d  h a s  p r e v i o u s l y  b e e n  a d j u d i c a t e d  a s  a  d e l i n q u e n t  f o r  a  p r i o r  
f e l o n y  o f f e n s e ;  o r  ( 3 )  i s  c h a r g e d  w i t h  a n y  o t h e r  f e l o n y  a n d  h a s  
p r e v i o u s l y  b e e n  t w i c e  a d j u d i c a t e d  a s  a  d e l i n q u e n t  f o r  p r i o r  f e l o n y  
o f f e n s e s .

DD: l c
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H O U S E  B I L L  1 0 1

P O S I T I O N  P A P E R

B a c k g r o u n d

I n  A l a s k a ,  a s  i n  m o s t  o t h e r  s t a t e s  t h e  a g e  o f  c r i m i n a l  
r e s p o n s i b i l i t y  c o i n c i d e s  w i t h  t h e  a g e  o f  m a j o r i t y  ( 1 8  y e a r s  o f  
a g e )  . T h i s  r e c o g n i z e s  t h e  f u n d a m e n t a l  d i f f e r e n c e s  b e t w e e n  c h i l d r e n  
a n d  a d u l t s  a n d  i s  e x p r e s s e d  i n  n u m e r o u s  o t h e r  l a w s  l i m i t i n g  t h e  
r i g h t s ,  p r i v i l e g e s ,  a n d  r e s p o n s i b i l i t i e s  o f  c h i l d r e n .  B e c a u s e  t h e  
d e s i g n a t e d  a g e  o f  c r i m i n a l  r e s p o n s i b i l i t y  i s  a n  a r b i t r a r y  s t a n d a r d ,  
l e g a l  m e c h a n is m s  a r e  n e c e s s a r y  t o  i d e n t i f y  a n d  p r o p e r l y  a d d r e s s  t h e  
i n e v i t a b l e  e x c e p t i o n s .  W a i v e r  o f  j u v e n i l e  j u r i s d i c t i o n  i s  t h e  
g e n e r a l l y  e s t a b l i s h e d  m e c h a n is m  f o r  d i f f e r e n t i a t i n g  b e tw e e n  t h e  
v a s t  m a j o r i t y  o f  y o u t h f u l  o f f e n d e r s  a n d  t h o s e  f e w  o f f e n d e r s  w h o s e  
b e h a v i o r  i d e n t i f y  t h e m  m o r e  c l o s e l y  w i t h  a d u l t  c r i m i n a l s .

W a v i e r  o f  j u v e n i l e  C o u r t  j u r i s d i c t i o n  o c c u r s  i n  A l a s k a  t h r o u g h  
a  f o r m a l  C o u r t  p r o c e s s  a s  a  j u d i c i a l  d e t e r m i n a t i o n .  A l a s k a ' s  l a w  
(AS 4 7 . 1 0 . 0 6 0 )  d o e s  n o t  e s t a b l i s h  a m in im u m  a g e  f o r  w h i c h  a  y o u t h  
c a n  b e  t r a n s f e r r e d  t o  a d u l t  c r i m i n a l  j u r i s d i c t i o n .  A s  4 7 . 1 0 . 0 6 0  
a l l o w s  t h e  " w a i v e r "  o f  a  y o u t h  o f  a n y  a g e  f o r  a n y  d e l i n q u e n t  a c t .  
T h e  C o u r t  m u s t  d e t e r m i n e  t h e  y o u t h  t o  b e  " n o t  a m e n a b l e "  t o  
t r e a t m e n t  a s  a  j u v e n i l e .  T h e  s t a t e  h a s  t h e  b u r d e n  o f  p r o o f .  A  y o u t h  
i s  c o n s i d e r e d  u n a m e n a b l e  t o  t r e a t m e n t  i f  t h e  y o u t h  " p r o b a b l y  c a n n o t  
b e  r e h a b i l i t a t e d  u n d e r  j u v e n i l e  j u r i s d i c t i o n ,  b e f o r e  r e a c h i n g  19  
y e a r s  o f  a g e .  I n  d e t e r m i n i n g  a m e n a b i l i t y  t o  t r e a t m e n t  t h e  C o u r t  m a y  
g i v e  c o n s i d e r a t i o n  t o  f o u r  f a c t o r s :  ( 1 )  t h e  s e r i o u s n e s s  o f  t h e
a l l e g e d  o f f e n s e ;  (2 )  t h e  y o u t h ' s  d e l i n q u e n t  h i s t o r y ;  ( 3 )  t h e  
c a u s a t i o n  o f  t h e  d e l i n q u e n t  o f f e n s e  a n d  (4 )  t h e  a v a i l a b i l i t y  o f  
t r e a t m e n t  f a c i l i t i e s  f o r  t h e  y o u t h .
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1 .  d e f i n i n g  t h e  s t a n d a r d ( s )  f o r  c o n s i d e r a t i o n  
i n  d e t e r m i n i n g  w a 9u fe r  d e c i s i o n s ;  a n d

2 .  e s t a b l i s h i n g  a c o m p e t e n t  a n d  u n b i a s e d  m e t h o d  o f  
a p p l y i n g  w a v l i f e r  s t a n d a r d  ( s )  t o  s p e c i f i c  c a s e s .

U n d e r  p r e s e n t  A l a s k a  l a w  t h e  m e t h o d  o f  a p p l y i n g  t h e  wa(vli/fer 
s t a n d a r d  i s  a  j u d i c i a l  p r o c e e d i n g .  A l l  e v i d e n c e  b e a r i n g  o n  t h e  
w a v i e r  d e c i s i o n  i s  c o n s i d e r e d  b y  t h e  C o u r t .  Wavti/%r d e c i s i o n s  m ade  
b y  j u d g e s  r e q u i r e  a t h r e s h o l d  f i n d i n g  o f  p r o b a b l e  c a u s e ,  t h a t  t h e  
a c c u s e d  j u v e n i l e  o f f e n d e r  c o m m i t t e d  t h e  a J l e g e d  o f f e n s e .  T h e  
p r o b a b l e  c a u s e  s t a n d a r d  i s  g u i d e d  b y  s t a t u t o r i l y  e s t a b l i s h e d  
c r i t e r i a  ( s t a n d a r d s ) ,  a n d  i s  s u b j e c t  t o  r e v i e w  ( a p p e a l ) .

T h e  s t a n d a r d s  f o r  m a k i n g  w a v i e r  d e c i s i o n s  u n d e r  a j u d i c i a l  
p r o c e s s  a r e  l e g i s l a t i v e l y  d e t e r m i n e d  a n d  a p p l i e d  b v  t h e  j u d i c i a r y . 
F a c t o r s  t o  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h i c h  c a s e s  m e e t  t h e  
s t a n d a r d  f o r  w a v i e r  a r e  a l s o  l e g i s l a t i v e l y  e s t a b l i s h e d .  A  b a l a n c e  
o f  s o c i e t y ' s  i n t e r e s t  i n  p u b l i c  p r o t e c t i o n ,  a n d  r e h a b i l i t a t i o n  i s  
s o u g h t .

HB 1 0 1  p r o p o s e s  a p r e s u m p t i v e  w a 'v l i fe r  m e t h o d  f o r  som e  m i n o r s  
14 y e a r s  o f  a g e  a n d  o l d e r ,  t h a t  r e m o v e s  t h e  t h r e s h o l d  f i n d i n g  o f  
p r o b a b l e  c a u s e  f r o m  c o n s i d e r a t i o n  i n  t h e  wa 'ft i / fe r p r o c e s s .  
P r o s e c u t o r s  c o u l d  a c c o m p l i s h  w a ' \ t y § r  s i m p l y  b y  s p e c i f y i n g  t h e  
i n i t i a l  c h a r g e .

T h i s  b i l l  w o u l d  c h a n g e  t h e  j u r i s d i c t i o n a l  a u t h o r i t y  f o r  c h i l d  
p r o c e e d i n g s  f o u n d  i n  t i t l e  4 7  t o  e n a b l e  t h e  a u t o m a t i c  p r o s e c u t i o n  
o f  a  m i n o r  i n  a d u l t  C o u r t  f o r  c e r t a i n  o f f e n s e s .  T h e  o f f e n s e  f o r  
w h i c h  t h e  m i n o r  i s  c h a r g e d  w o u l d  b e  t h e  p r i m a r y  d e t e r m i n i n g  f a c t o r .  
F o r  som e  o f f e n s e s ,  b u t  n o t  a l l ,  p r i o r  h i s t o r y  o f  d e l i n q u e n c y  
a d j u d i c a t i o n  w o u l d  a l s o  b e  a d e t e r m i n i n g  f a c t o r .  T h i s  b i l l  w o u l d  
s e c o n d a r i l y  a m end  c r i m i n a l  s e n t e n c i n g  s t r u c t u r e s  t o  a l l o w  t h e  C o u r t  
t o  s e n t e n c e  a w a i v e d  j u v e n i l e  t o  s e c u r e  f a c i l i t i e s  o p e r a t e d  b y  t h e  
D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

A n a l v 3 i s / P r o g r a m  Impact

The c r i t i c a l  i s s u e s  i n  s t r u c t u r i n g  a w a iv e r  law  a r e :
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F o r  t h e  m o s t  p a r t  y o u t h  who  h a v e  b e e n  w a i v e d  t o  a d u l t  

j u r i s d i c t i o n  u n d e r  c u r r e n t  s t a t u t e s  h a v e  c o m m i t t e d  e x c e p t i o n a l l y  
v i o l e n t  c r i m e s  s u c h  a s  m u r d e r .  I n  m o s t  o f  t h e s e  c a s e s ,  A l a s k a ' s  
e x i s t i n g  w a ^ f e r  l a w  h a s  f u n c t i o n e d  e f f e c t i v e l y  a n d  t h e  c o u r t  h a s  
i s s u e d  a n  o r d e r  o f  w a fa i / s r .  T he  l a w  h a s  b e e n  s o m e w h a t  l e s s  e f f e c t i v e  
f o r  o l d e r  y o u t h  n e a r i n g  t h e  a g e  o f  18  w ho  h a v e  c o m m i t t e d  s e r i o u s ,  
b u t  l e s s  s e n s a t i o n a l  c r i m i n a l  a c t s ;  a n d  f o r  t h o s e  y o u t h  w ho  
d e m o n s t r a t e  a s u b s t a n t i a l  r e p e t i t i v e  p a t t e r n  o f  d e l i n q u e n t  a c t s .

I n  m o s t  w a '$ j / £ r  c a s e s ,  t h e  d e c i s i o n  t o  w a i v e  h a s  d e p e n d e d  o n  
t h e  b e l i e f  o f  p s y c h o l o g i s t s  a n d  p s y c h i a t r i s t s  t h a t  a  y o u t h  c a n n o t  
b e  r e h a b i l i t a t e d  b e f o r e  j u v e n i l e  j u r i s d i c t i o n  e x p i r e s .  I f  t h e s e  
" e x p e r t "  w i t n e s s e ' . i  d o  n o t  p r o v i d e  o v e r w h e l m i n g  t e s t i m o n y  t h a t  a 
y o u t h  i s  n o t  a m e n a b l e  t o  t r e a t m e n t ,  t h e n  t h e  s t a t u t o r y  f r a m e w o r k  
p r e s u m e s  t h a t  j u r i s d i c t i o n  w i l l  r e m a i n  w i t h  t h e  j u v e n i l e  c o u r t .  
R e c e n t  c a s e  l a w  i s  n o w  d e n y i n g  t h e  C o u r t  a c c e s s  t o  t h i s  e x p e r t  
t e s t i m o n y  a n d  t h e  p o t e n t i a l  f o r  t h e  s t a t e  t o  p r e v a i l  i n  a w ^ j / e r  
r e q u e s t  h a s  d i m i n i s h e d .

I n  p a r t ,  HB 1 01  a t t e m p t s  t o ;

. . .  r e s t o r e  t h e  a v a i l a b i l i t y  o f  p s y c h i a t r i c  a n d  
p s y c h o l o g i c a l  e v i d e n c e  f o r  u s e  b y  t h e  c o u r t ;  a n d

. . .  i n c r e a s e  t h e  p o t e n t i a l  t o  w a i v e  h a b i t u a l  
j u v e n i l e  o f f e n d e r s .

T h e s e  t w o  g o a l s  a r e  n o t  i n c o n s i s t e n t  w i t h  t h e  p r e v a i l i n g  
p o s i t i o n  o f  m o s t  A l a s k a  j u v e n i l e  j u s t i c e  p r a c t i t i o n e r s .  T h e  
s t r a t e g y  p r o p o s e d  i n  HB 101  w o u l d  h o w e v e r ,  i n t r o d u c e  n ew  s y s t e m a t i c  
p r o b l e m s  a s  g r e a t  a s  t h o s e  i t  a t t e m p t s  t o  c o r r e c t .

HB 1 0 1  w o u l d  p e r m i t  t h e  p r e s u m p t i v e  w a i v e r  a n d  t h e  a d u l t  
p r o s e c u t i o n  o f  a m i n o r  14 y e a r s  o f  a g e  a n d  o l d e r  w h e n ;

t h e  m i n o r  i s  c h a r g e d  w i t h  m u r d e r  i n  t h e  f i r s t  d e g r e e
a t t e m p t e d  m u r d e r  i n  t h e  f i r s t  d e g r e e ;  o r
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t h e  m i n o r  i s  c h a r g e d  w i t h  a n  u n c l a s s i f i e d ,  o r  c l a s s  A  

f e l o n y ,  w i t h  a  p r e v i o u s  a d j u d i c a t i o n  f o r  a  f e l o n y  o f f e n s e  i n  
A l a s k a  o r  e l s e w h e r e ;  o r

t h e  m i n o r  i s  c h a r g e d  w i t h  a f e l o n y  o f  a n y  d e g r e e  a n d  h a s  
e i t h e r  t w o  p r e v i o u s  a d j u d i c a t i o n s  f o r  f e l o n y  o f f e n s e s  i n
A l a s k a  o r  e l s e w h e r e  o r  h a s  p r e v i o u s l y  b e e n  w a i v e d  a n d
c o n v i c t e d  o f  a  f e l o n y  o f f e n s e .

A  m i n o r  c o u l d  p e t i t i o n  t h e  C o u r t  t o  h a v e  t h e  c h a r g e s  h e a r d  
u n d e r  c h i l d r e n ' s  p r o c e e d i n g s .  I n  s u c h  " r e v e r s e  w a f i f c T e r "  p r o c e e d i n g s  
t h e  m i n o r ,  n o t  t h e  s t a t e  w o u l d  h a v e  t h e  b u r d e n  o f  p r o o f .  T h e  m i n o r  
w o u l d  h a v e  t o  s h o w  a p r e p o n d e r a n c e  o f  e v i d e n c e  o f  b e i n g  a m e n a b l e  
t o  t r e a t m e n t  b y  a g e  2 0 .  T he  C o u r t  w o u l d  a p p o i n t  a q u a l i f i e d
p s y c h i a t r i s t ,  o r  f o r e n s i c  p s y c h o l o g i s t  t o  e x a m in e  a n d  e v a l u a t e  t h e  
m i n o r ' s  a b i l i t y  t o  b e  r e h a b i l i t a t e d .  T h e  C o u r t  w o u l d  c o n s i d e r  t h e  
sam e  f o u r  f a c t o r s  a s  f o u n d  i n  t h e  e x i s t i n g  w a 'v l j fe r  s t a t u t e  (AS 
4 7 . 1 0 . 0 6 0 )  t o  d e t e r m i n e  a m e n a b i l i t y  o r  t o  p r o s e c u t e  t h e  m i n o r  a s  
a n  a d u l t .  A d d i n g  a s t a t u t o r y  r e q u i r e m e n t  f o r  a p p o i n t m e n t  o f  a
q u a l i f i e d  p s y c h i a t r i s t  o r  f o r e n s i c  p s y c h o l o g i s t  w o u l d  p o t e n t i a l l y  
o v e r c o m e  r e c e n t  c a s e  l a w  w h i c h  n ow  d e n i e s  t h e  c o u r t  a c c e s s  t o  
p s y c h o l o g i c a l  a n d  p s y c h i a t r i c  r e p o r t s  a t  w a i v e r  h e a r i n g s  u n l e s s  t h e  
m i n o r  c o n s e n t s  t o  a n  e x a m i n a t i o n .

A  m i n o r  s u b j e c t  t o  t h e  p r e s u m p t i v e  w a i v e r  p r o v i s i o n s  o f  H B 1 0 1  
w o u l d  b e  d e n i e d  t h e  sam e p r o t e c t i o n  f o r  a p p o i n t m e n t  o f  c o u n s e l  a s  
c u r r e n t l y  a f f o r d e d  m i n o r s  u n d e r  j u v e n i l e  j u r i s d i c t i o n .  T h e  s n e c i a l  
p r o v i s i o n  f o r  c o n s u l t a t i o n  a n d  w a i v e r  o f  c o u n s e l  c o n t a i n e u  i n  AS 
4 7 . 1 0 . 0 5 0  w o u l d  n o t  b e  g u a r a n t e e d  t o  t h e  m i n o r .  T h i s  w o u l d  l i m i t  
t h e  m i n o r ' s  a v a i l a b i l i t y  t o  r a p i d l y  o b t a i n  c o u n s e l  a n d  p r e p a r e  a 
c a s e  f o r  t r e a t m e n t  a s  a j u v e n i l e .
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I f  a m i n o r  p r o s e c u t e d  i n  a d u l t  c o u r t  i s  n o t  c o n v i c t e d  a s  

c h a r g e d  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  b i l l ,  b u t  i s  c o n v i c t e d  o f  a 
l e s s e r  c h a r g e  t o  w h i c h  p r e s u m p t i v e  w a i v e r  d o e s  n o t  a p p l y ,  t h e  m i n o r  
w o u l d  h a v e  t o  b e  s e n t e n c e d  a s  a j u v e n i l e .  T he  s t a t e  c o u l d  h o w e v e r ,  
p e t i t i o n  t h e  C o u r t  t o  w a i v e  a m i n o r  f o u n d  g u i l t y  o f  a  f e l o n y  f o r  
t h e  p u r p o s e  o f  s e n t e n c i n g  t h e  m i n o r  a s  a n  a d u l t .  F o r  s u c h  a s e c o n d  
w a r i e r  a t t e m p t  t h e  s t a t e  w o u l d  h a v e  t h e  b u r d e n  o f  p r o v i n g  t h e  
m i n o r ' s  n o n - a m e n a b i l i t y  t o  t r e a t m e n t  b y  a g e  1 9 .

T h e  C o u r t  c o u l d  o r d e r  a m i n o r  who  h a s  b e e n  w a i v e d  a n d  
c o n v i c t e d  t o  b e  c o m m i t t e d  t o  a s e c u r e  f a c i l i t y  o p e r a t e d  b y  DHSS. 
A  m i n o r  c o m m i t t e d  t o  DHSS f o r  p l a c e m e n t  i n  a s e c u r e  f a c i l i t y ,  w o u l d  
r e m a i n  i n  t h e  c u s t o d y  o f  DHSS u n t i l  t h e  m i n o r  r e a c h e d  1 8 ,  a n d  t h e n  
t h e  m i n o r ' s  c u s t o d y  w o u l d  b e  t r a n s f e r r e d  t o  t h e  D e p a r t m e n t  o f  
C o r r e c t i o n s .

T h i s  l e g i s l a t i o n  w o u l d  i n c r e a s e  t h e  n u m b e r  o f  o l d e r  y o u t h  
c o n f i n e d  a t  DHSS f a c i l i t i e s .  T h e s e  y o u t h  w o u l d  b e  d e t e r m i n a t e l y  
s e n t e n c e d  a s  a d u l t  o f f e n d e r s .  I t  i s  l i k e l y  t h a t  t h e y  w o u l d  h a v e  
l o n g e r  c o m m i t m e n t s  t o  c o n f i n e m e n t  t h a n  y o u t h  u n d e r  j u v e n i l e  
j u r i s d i c t i o n .  L o n g e r  c o n f i n e m e n t s  o f  o n e  c l a s s  o f  o f f e n d e r s  w o u l d  
r e d u c e  t h e  D e p a r t m e n t ' s  c a p a c i t y  f o r  t r e a t m e n t  o f  o t h e r  y o u t h f u l  
o f f e n d e r s ,  u n l e s s  a d d i t i o n a l  b e d s  w e r e  c o n s t r u c t e d .

I f  DHSS f a c i l i t i e s  h o u s e  w a i v e d  m i n o r s ,  i t  w o u l d  b e  n e c e s s a r y  
t o  p r o v i d e  s e p a r a t e  p r o g r a m i n g  a n d  q u a r t e r s  t o  m a i n t a i n  s t a n d a r d s  
f o r  s a f e t y  a n d  s e c u r i t y .  S p e c i a l  p r o g r a m  c o n s i d e r a t i o n s  w o u l d  b e  
n e c e s s a r y  b e c a u s e  a  w a i v e d  m i n o r  w o u l d  h a v e  l i t t l e  i n c e n t i v e  t o  
m e e t  b e h a v i o r a l  e x p e c t a t i o n s ,  i n  t h e  sam e  m a n n e r  a s  a y o u t h  u n d e r  
i n d e t e r m i n a t e  j u v e n i l e  d i s p o s i t i o n .  T h i s  l a c k  o f  b e h a v i o r a l  
i n c e n t i v e s  w o u l d  b e  f u r t h e r  c o m p o u n d e d  b y  t h e  a p p a r e n t  a b s e n c e  o f  
p r o v i s i o n s  f o r  g o o d  t i m e ,  o r  p a r o l e  a s  i s  a f f o r d e d  t o  o t h e r  a d u l t  
o f f e n d e r s .

E n a c t m e n t  o f  t h i s  l e g i s l a t i o n  w o u l d  c r e a t e  t h e  n e e d  f o r  t h e  
c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a n ew  s e c u r i t y  f a c i l i t y  f o r  t h e  
i n c a r c e r a t i o n  o f  w a i v e d  m i n o r s .  T h i s  f a c i l i t y  w o u l d ;  1 ) i n s u r e  
a d e q u a t e  b e d  s p a c e ,  2 )  a c h i e v e  t h e  r e q u i r e d  s e p a r a t i o n  o f  w a i v e d  
m i n o r s  f r o m  o t h e r  d e t a i n e d  m i n o r s ,  a n d  3) p r o v i d e  t h e  n e c e s s a r y  
l e v e l  o f  s e c u r e  c u s t o d y .
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P r e s u m p t i v e  wa(\Xyer l a w s  s u c h  a s  HB 101  p r e d i c a t e  t h e  w a i v e r  

d e c i s i o n  o n  t h r e e  f a c t o r s  o n l y ;  ( 1 )  a g e  a t  t h e  t i m e  o f  t h e  a l l e g e d  
o f f e n s e  a n d  ( 2 )  t h e  o f f e n s e  c h a r g e d  (3 )  t h e  p r e v i o u s  d e l i n q u e n t  o r  
c r i m i n a l  h i s t o r y  o f  t h e  m i n o r .  T h e r e  w o u l d  b e  n o  s t a n d a r d  
e s t a b l i s h e d  f o r  t h e  d e c i s i o n  w h i c h  d e t e r m i n e s  w ^ j / f e r .  I n s t e a d  
w a i v e r  w o u l d  b e  b a s e d  on  t h e  p r o s e c u t o r ' s  p r e r o g a t i v e  t o  d e t e r m i n e  
w h i c h  c a s e s  w o u l d  b e  c h a r g e d  a n d  a t  w h a t  l e v e l .  T he  s t a n d a r d  
b e c o m e s  r e d u c e d  t o  a d i s c r e t i o n  m e c h a n is m  f o r  w h i c h  t h e r e  i s  n o  
r e v i e w .

DEPARTMENTS P O S IT IO N

T h e  d e p a r t m e n t  i s  o p p o s e d  t o  HB NO. 1 0 1  a s  i t  w o u l d  r e m o v e  t h e  
r e s p o n s i b i l i t y  f o r  m a k i n g  w a fa j fe r  d e c i s i o n s  f r o m  t h e  C o u r t  a n d  p l a c e  
i t  w i t h  t h e  D e p a r t m e n t  o f  L a w .  E n a c tm e n t  w o u l d  a l s o  r e q u i r e  t h e  
c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a  s e p a r a t e  f a c i l i t y  a t  c o n s i d e r a b l e  
c o s t  t o  t h e  s t a t e .

A  p r e s u m p t i v e  w a ^ y e r  a t t e m p t s  t o  m e c h a n i z e  a  m o s t  d i f f i c u l t  
d e c i s i o n  i n  w h i c h  s o c i e t y  h a s  c o m p e t i n g  i n t e r e s t s .  T h e r e  m u s t  b e  
a b a l a n c i n g  o f  t h e  g o a l s  o f  p u b l i c  p r o t e c t i o n ,  a n d  s o c i e t y ' s  
i n t e r e s t  i n  p r o t e c t i n g  a n d  r e h a b i l i t a t i n g  y o u t h f u l  o f f e n d e r s .

T h e  D e p a r t m e n t  b e l i e v e s  t h a t  a m o r e  r e a s o n a b l e  w ay  t o  c o r r e c t  
d e f i c i e n c i e s  i n  t h e  c u r r e n t  waKto fer l a w  w o u l d  b e  t o  s t a t u t o r i l y  
c h a n g e  t h e  s e c o n d  o f  o n l y  t w o  s t a n d a r d s  i n  AS 4 7 . 1 0 . 0 6 0  w h i c h  t h e  
C o u r t  m u s t  u s e  t o  d e t e r m i n e  w a i v e r s .  T h e  s e c o n d  s t a n d a r d ,  i n  
a d d i t i o n  t o  p r o b a b l e  c a u s e ,  i s  a m e n a b l e  t o  t r e a t m e n t . F a c t o r s  s u c h  
a s  s e r i o u s n e s s  o f  o f f e n s e  a n d  p r i o r  d e l i n q u e n t  h i s t o r y  c a n  o n l y  b e  
c o n s i d e r e d  a s  t h e y  r e l a t e  t o  t h e  a m e n a b i l i t y  s t a n d a r d .  T h e y  a r e  n o t  
s e p a r a t e  s t a n d a r d s .  I n t e r e s t s  s u c h  a s  d e t e r r e n c e  o f  o t h e r s  a n d  
r e i n f o r c i n g  s o c i e t a l  n o rm s  a r e  n o t  e v e n  i n c l u d e d  i n  t h e  c u r r e n t  
s t a t u t o r y  s c h e m e .  T h e  D e p a r t m e n t  b e l i e v e s  a  m o r e  b a l a n c e d  a p p r o a c h  
i s  n e c e s s a r y  w h i c h  i n c l u d e s ,  b u t  i s  n o t  r e s t r i c t e d  t o ,  t h e  s t a n d a r d  
o f  a m e n a b i l i t y  t o  t r e a t m e n t .

M i c h e a l  L .  P r i c e  
D i r e c t o r

T h ^ d d o / e  A .  M a r a ,  MD, MPH 
C o m m i s s i o n e r
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m

Lloyd COfi»«r!I»»fon#r

a . f l  NUfct l ,  L t f I s l a l l T *  l l i l i * *

HOUSE B I L L  101

"A n  a c t  r e l a t i n g  t o  c r i m i n a l  c h a r g e s  b r o u g h t  a g a i n s t  m i n o r s . . "

H o u s e  B i l l  1 01  b a s i c a l l y  s t a t e s  t h a t  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  
j u v e n i l e s  c h a r g e d  a s  a d u l t s  w i l l  b e  c o n f i n e d  i n  a j u v e n i l e  
d e t e n t i o n  f a c i l i t y  u n t i l  t h e  a g e  o f  18 y e a r s .  T h i s  h a p p e n s  r a r e l y  
a n d  w o u l d  im p a c t  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  p o s i t i v e l y ,  i f  
p a s s e d ,  b y  l i m i t i n g  t h e  c u s t o d y  o f  a j u v e n i l e  u n t i l  t h e  a g e  1 8 .

T h i s  b i l l  m ay h a v e  a n e g a t i v e  im p a c t  u p o n  t h e  D e p t ,  o f  H e a l t h  a n d  
S o c i a l  S e r v i c e s  i f  t h e y  do  n o t  c u r r e n t l y  h a v e  a d e q u a t e  f a c i l i t i e s  
t o  h o u s e  j u v e n i l e s  c h a r g e d  a s  a d u l t s .

T h e  D e p a r t m e n t  d o e s  n o t  h a v e  a p o s i t i o n  on  t h i s  l e g i s l a t i o n .

APPRO VED:



F I S C A L  N O T E

Revision D a t e : ________________________

T i t l e :  " A n  A c t  r e l a t i n g  t o  c r i m i n a l

.charge? frmght against minors,. 
Sponsor: Representative Donley

Requestor: House Judiciary________

S T A T E  O F  A L A S K A
1991 L E G I S L A T I V E  S E S S I O N

BILL N O . H B  101

Department Affected: Department of Law

BRU: Prosecution/Legal_Services*______

Component: Prosecution/Criminal Justice Litigation

Legal Services/Operations

C O M P O N E N T  SERIAL NO. 8

ExpendituK yhevenues: (Thousands of Dollars)

O P E R A T I N G FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  & S T R U C T U R E S

G R ANTS, CLAIMS

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- -0-

CAPITAL

R E V E N U E

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D -0- -0- -0- -0- -0- -0-

F E D E R A L  F U N D S

O T H E R

T O T A L

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

T E M P O R A R Y

Estimate of current year impact: _____

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

Prepared By:

Division:

Approved by Commissioner: Ciharles E. Col^) Attorney General________________________________

Agency: Department of Law_____________________________________________Date: February 19. 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

'ichafol. Pegues rector.

Ad„int n T a U v |r)jiy :d j:EaU ,. Z) J - m l

Phone:

Date:

465-3672

February 19, 1991



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o .  HB 101

This bill provides the framework for a major departure from the way that the 
state adjudicates minors charged with serious criminal offenses.

Historically, the state has used the Children's Proceedings process provided 
in AS 47.10 to handle delinquent behavior unless the court found that the minor was not 
amendable to treatment as a juvenile. In such cases, the state has been required to 
petition the court for a waiver of jurisdiction so that the minor may be prosecuted as 
an adult in the superior court. In determining whether or not a minor is amendable to 
treatment, the court considers the seriousness of the offense the minor is alleged to 
have committed, the minor's history of delinquency, the probable cause of the minor's 
delinquent behpvior, and the facilities available for treating the minor.

While still retaining the waiver of jurisdiction provision, AS 47.10.060, HB 
101 also provides that Children's Proceedings under AS 47.10.020 -47.10.090 may not be 
followed when a minor is fourteen years of age and older and is charged with the 
following crimes:

(1) the offense of murder in the first degree or attempted murder in the first 

degree;

(2) an unclassified or a class A felony, and the minor h&s been previously 
adjudicated as a delinquent for conduct that would have been a felony if 
committed by an adult;

(3) a felony of any degree, and the minor has been previously twice adjudicated 
as a delinquent for conduct that would have been a felony if committed by an 

adult; or

(4) previously prosecuted and convicted as an adult for a felony.

Consequently, a minor accused of the above listed offenses would be charged, 
prosecuted, and sentenced in the superior court in the same maimer as an adult.

The bill does provide that if a minor is charged under these provisions, the 
minor may petition the court seeking to have the charges handled as a Children's 
Proceeding under AS 47.10.020 - 47.10.090. The effect of these changes is to shift the 
burden of proof from the prosecution to the defense in determining whether a minor 
charged with a serious crime should be tried in children's court or as an adult in 
superior court.

Finally, the bill amends AS 12.55.015 to provide that a minor under the age 
of 18 who has been convicted under the foregoing provisions, or following a waiver of 
juvenile jurisdiction under AS 47.10.060, may be committed to the custody of the 
Department of Health and Social Services until the minor's 18th birthday. A minor thus 
committed would be placed in a secure facility, could not be released except upon an 
order of the court, and would be transferred to the custody of the Department of 
Corrections when reaching 18 years of age.

Because of its effect, transferring the responsibility for bringing most 
waiver hearings from the prosecution to the defense, the bill will not have a fiscal 

impact on the Department of Law. The department currently handles about twelve waivers 

of jurisdiction under the existing statute.
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F I S C A L  N O T E

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB 101

Revision Date;;______________________________________

Title: An Act relating to criminal charges brought
against minors and providing that minors convicted...

Sponsor: Representative Donley__________________
Requestor:_______________________________________

Expenditures/Revenues

Dept. Affected Health & Social Services 
BRU: Youth Services__________
Component: To be established

C O M P O N E N T  SERIAL NO.

O P E R A T I N G FY92 FY93 FY94 FY95 FY96 FY97

P E R S O N A L  SERVICES 967.0 967.0 967.0 967.0 967.0

T R A V E L 14.2 14.2 14.2 14.2 14.2

C O N T R A C T U A L 145.5 145.5 145.5 145.5 145.5

SUPPLIES 137.5 137.5 137.5 137.5 137.5
E Q U I P M E N T 20.0 20.0 20.0 20.0 20.0

L A N D  & S T R U C T U R E S
GRANTS, CLAIMS 50.0 50.0 50.0 50.0 50.0

M I S C E L L A N E O U S
T O T A L  O P E R A T I N G 0.0 1,334.21 1,334.2 1,334.2 1,334.2 1,334.2

CAPITAL 5,767.0 0.0 0.0 0.0 0.0 0.0

R E V E N U E 0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D 5.767.0 1.334.2 1.334.2 1.334.2 1.334.2 1.334.2

F E D E R A L  F U N D S

O T H E R
T O T A L 5,767.0 1,334.2 1,334.2 1,334.2 1,334.2 1,334.2

POSITIONS:
FULL-TIME 0 18 18 18 18 18

PART-TIME 0 1 1 1 1 1

T E M P O R A R Y 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)
Based upon an analysis of arrest data, wavier data, and sentencing information this fiscal note assumes 

that 10 youth will be waived and sentenced annually with an average length of stay of 2.5 years. Based

on this funding DHSS would need to construct and operate a facility with a capa.-.lty for 25 waived 

youthful offenders.

Prepared by: Michael L. Price. Director
Division of Family and YoutlDivision:

Approved by Commissioner: Theodore A.
Agency: Department of Health and Social Services

Phone: 465-317C 
Date:

Date:. iL qJ m ______

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor

O M B
Impacted Agency(ies)
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B I L L  NO. HB 101

ANALYSIS (cont.):
Assumptions

1. An analysis of arrest data indicates that 40 youth could be arrested annually for offenses subject 
to presumptive waiver under HB 101.

2. It is estimated that 60% will not request or prevail in attempts to be tried as juveniles.

3. Based on an analysis of conviction rates for juveniles, 80% of these arrested could be convicted under 
the presumptive waiver provisions of HB 101.

4. Based on an analysis of adult sentencing information 50% of offenders are convicted of the offense

charged.

5. The average age of minors at arrest under presumptive waiver consideration would be 15.5 years.

Program Summary

Waived minors cannot be housed with other juvenile offenders for two reasons. First, waived minors 

who have long sentences pose a greater security risk. The physical design and arrangement of a secure 
facility must meet the needs of this higher risk population. Secondly, this population has no incentive 
to meet behavioral expectations in the same manner as other detained minors, thus dictating completely 
different programs for each group.

FY 92

Capital Project - One 25 bed separate secure detention facility would be built in Anchorage. The facility 
would house minors who were charged, pending "reverse wavier" trial sentenced under the presumtive waiver 

provisions of HB 101 and also those waived minors pursuant to AS 47.10.060. It is estimated that the
facility would be 11,00 square feet at a c .st of 5300.00 sq. ft. for a total cost of 55,767,000.

FY 93

Facility operational costs for a separate secure facility located in Anchorage.

Personal Serv ices__________________________   5811, 00

One Superintendent I

One Unit Leader
Three Youth Counselor Ill's
Twelve Youth Counselor II's
One Maintenance Worker II
One Clerk-Typist IV

One 1/2 time Nurse II

Personal Services include staff for 24 hour supervision of the offender population and 37.5 hour per week 

staffing of administration.

Page 2 of 3



BILL NO. HB 101

Travel

ANALYSIS (cont.):

Travel includes costs for administrative travel, staff training and per diem.

Contractual______________________________________________________ $145, 000

Contractual costs include purchase of public utilities, laundry services, communications, and other 

professional services.

Supplies_________________________________________________________ $137, 000

Supply costs include the purchase of office supplies, household/institutional supplies, repair/maintenance 

supplies and food.

Grants/Claims______________________________________ ______________ S 50,000

Grants/claims costs include travel at admisssions and release for the minor and escort, commissary, 

clothing and medical care.

Page 3 of 3



F ISC A L  NOTE
HB 1 0 1  

( p a g e  2 o f  3 )

A n a l y s i s :

B a s e d  u p o n  a n  a n a l y s i s  o f  a r i r e o t  d a t a ,  w a v i e r  d a t a ,  a n d  
s e n t e n c i n g  i n f o r m a t i o n  t h i s  f i s c a l  n o t e  a s s u m e s  t h a t  1 0  y o u t h  w i l l  
b e  w a i v e d  a n d  s e n t e n c e d  a n n u a l l y  w i t h  a n  a v e r a g e  l e n g t h  o f  s t a y  o f  
2 . 5  y e a r s .  B a s e d  o n  t h i s  f i n d i n g  DHSS w o u l d  n e e d  t o  c o n s t r u c t  a n d  
o p e r a t e  a  f a c i l i t y  w i t h  a  c a p a c i t y  f o r  25  w a i v e d  y o u t h f u l  
o f f e n d e r s .

A s s u m p t i o n s

1 .  An  a n a l y s i s  o f  a r r e s t  d a t a  i n d i c a t e s  t h a t  40  y o u t h  c o u l d  b e  
a r r e s t e d  a n n u a l l y  f o r  o f f e n s e s  s u b j e c t  t o  p r e s u m p t i v e  w a i v e r  u n d e r  
HB 1 0 1 .

2 .  I t  i s  e s t i m a t e d  t h a t  60% w i l l  n o t  r e q u e s t  o r  p r e v a i l  i n  a t t e m p t s  
t o  b e  t r i e d  a s  j u v e n i l e s .

3 .  B a s e d  o n  a n  a n a l y s i s  o f  c o n v i c t i o n  r a t e s  f o r  j u v e n i l e s ,  80% o f  
t h o s e  a r r e s t e d  c o u l d  b e  c o n v i c t e d  u n d e r  t h e  p r e s u m p t i v e  w a v i e r
p r o v i s i o n s  o f  HB 1 0 1 .

4 .  B a s e d  o n  a n  a n a l y s i s  o f  a d u l t  s e n t e n c i n g  i n f o r m a t i o n  50% o f
o f f e n d e r s  a r e  c o n v i c t e d  o f  t h e  o f f e n s e  c h a r g e d .

5 .  T h e  a v e r a g e  a g e  o f  m i n o r s  a t  a r r e s t  u n d e r  p r e s u m p t i v e  w a i v e r
c o n s i d e r a t i o n  w o u l d  b e  1 5 . 5  y e a r s .

P r o g r a m  S u m m a ry

W a iv e d  m i n o r s  c a n n o t  be  h o u s e d  w i t h  o t h e r  j u v e n i l e  o f f e n d e r s  f o r  
t w o  r e a s o n s .  F i r s t ,  w a i v e d  m i n o r s  w h o  h a v e  l o n g  s e n t e n c e s  p o s e  a 
g r e a t e r  s e c u r i t y  r i s k .  T h e  p h y s i c a l  d e s i g n  a n d  a r r a n g e m e n t  o f  a 
s e c u r e  f a c i l i t y  m u s t  m e e t  t h e  n e e d s  o f  t h i s  h i g h e r  r i s k  p o p u l a t i o n .  
S e c o n d l y  t h i s  p o p u l a t i o n  h a s  n o  i n c e n t i v e  t o  m e e t  b e h a v i o r a l  
e x p e c t a t i o n s  i n  t h e  sam e m a n n e r  a s  o t h e r  d e t a i n e d  m i n o r s ,  t h u s  
d i c t a t i n g  c o m p l e t e l y  d i f f e r e n t  p r o g r a m s  f o r  e a c h  g r o u p .

FY 92  C a p i t a l  P r o j e c t  -  One 2 5  b e d  s e p a r a t e  s e c u r e  d e t e n t i o n
f a c i l i t y  w o u l d  b e  b u i l t  i n  A n c h o r a g e .  T h e  f a c i l i t y  w o u l d
h o u s e  m i n o r s  w ho  w e r e  c h a r g e d ,  p e n d i n g  " r e v e r s e  w a v i e r "
t r i a l  s e n t e n c e d  u n d e r  t h e  p r e s u m p t i v e  w a v i e r  p r o v i s i o n s
o f  HB 1 0 1  a n d  a l s o  t h o s e  w a i v e d  m i n o r s  p u r s u a n t  t o  AS

i t  i s  e s t i m a t e d  t h a t  t h e  f a c i l i t y ^  w o u l d  b e1 1 , 0 0 0  s q u a r e  f e e t  a t  a c o s t  o f  $ 3 0 0 . 0 0 / s q . f t . f o x -  a
t o t a l  c o s t  o f  $ 5 , 7 6 7 , 0 0 0 .
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Date of Committee Action:

H O U S E  C O M M I T T E E  R E P O R T

Date Referred: February- 4, 1991 FURTHER REFERRALS: Judiciary
Finance

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 101

HOUSE BILL NO. 101 PROSECUTION OF JUVENILE FELONS

"An Act relating to criminal charges brought against minors, and providing that minors convicted as adults may 
be confined in juvenile facilities."

RECOMMENDATIONS:
be replaced w ith__________ ^  ^ 8  /Ol

[ ] have attached amendments(s)
[ v f do pass
( ] do not pass
[ ] no recommendations
[ ] individual recommendations
[ ] additional referral to th e___________________
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CS FOR HOUSE BILL NO. 101 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:

Referred:

Sponsors): REPRESENTATIVES DONLEY, Ulmer, Larson, Barnes, GJPhillips, Sharp, Martin, Leman, Zawacki,
BJDavis, Baker, RJ*billips

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to criminal charges brought against minors."

2 BE

3 *

4

5

6

7

8 

9

10 

11 

12

13

14

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 47.10.010 is amended by adding new subsections to read:

(e) Unless ordered by the court under (h) - (k) of this section, the procedure prescribed 

in AS 47.10.020 - 47.10.090 a minor is

14 years of age and older and is charged with

(1) the offense of murder in the first degree under AS 11.41.100 or attempted 

murder in the first degree;

(2) an unclassified or a class A felony, and the minor has been previously 

adjudicated as a delinquent in this or another jurisdiction

that would have been a felony under the laws of this state if committed by an adult;

(3) a felony of any degree, and the minor has been previously

(A) twice adjudicated as a delinquent in this or another jurisdiction

, that would have been a felony under the laws of this
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1 state if committed by an adult; or

2 (B) prosecuted and convicted as an adult for a felony in this or another

3 jurisdiction.

4 (0 If a minor is charged offens^*pestfiec|in (c) of this section, the procedure

5 prescribed in AS 47.10.020 - 47.10.090 the Alaska Delinquency Rules does QQCjlppljf.tWth

6 regard to all charges that are properly joined to the offense described in (e)(1), (2), or (3) of this

7 section, unless otherwise ordered by the court under (h) - (k) of this section.

8 (g) A minor accused of an offense specified in (e) or (f) of this section shall be charged,

9 prosecuted, and sentenced in the superior court in the same manner as an adult, unless otherwise

10 ordered by the court under (h) - (k) of this section. If a minor is accused of an offense specified

11 in (e)(2) or (3) of this section, the charging document shall be accompanied by an swom

12 statement stating that the minor has l^*en previously convicted as an adult for a felony or

13 adjudicated as a delinquent for tfonduct that would allow charges to be brought under (e)(2) or

14 (3) of this section.

15 (h) If a minor is charged as an adult under (e) or (f) of this section, the minor may file

16 with the court a petition seeking to have the charges heard under the procedure prescribed in

17 AS 47.10.020 - 47.10.090 and the Alaska Delinquency Rules. The minor shall file a petition

18 under this subsection within 10 days of the date that the minor is charged that alleges that

19 (1) the minor is amenable to treatment under this chapter before the minor's 20th

20 birthday; or

21 (2) the allegations in a swom statement filed under (g) of this section are not true,

f f  (i) At a hearing on a petition under (h)(1) of this section, the minor bears the burden of

■  proving by a preponderance of the evidence that the minor is amenable to treatment under this

f l  chapter before reaching 20 years of age. In ruling on the petition, the court shall consider the

■  factors set out in AS 47.10.060(d).

f l  (j) At a hearing on a petition under (h)(1) of this section, the minor may introduce as

®  evidence the testimony or the report of a qualified psychiatrist or psychologist on the minor’s

B  amenability to treatment before reaching 20 years of age. Notice of intent to introduce this

ifl evidence shall be given to the court by the minor at least 20 days before the hearing. If the

or psychologist, the court shall order that the minor be examined by a qualified psychiatrist or
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psychologist selected by the state. A report by a psychiatrist or psychologist that either the minor 

or the state intends to introduce as evidence at the hearing shall be filed with the court and 

served on the opposing party at least 48 hours before the hearing.

(k) At a hearing on a petition under (h)(2) of this section, the state bears the burden of 

proving by a preponderance of the evidence that the allegations of a swom statement under (g) 

of this section are true.

(1) Nothing in this section limits the right of a party to an action under this chapter to 

seek waiver of jurisdiction under AS 47.10.060(a). 

jc .  2. AS 47.10.080 is amended by adding a new subsection to read:

(o) A minor who is charged and prosecuted as an aduit under AS 47.10.010(e) - (g) but 

who is convicted only of offenses with which the minor could not be charged under 

AS 47.10.010(e) shall be treated as though the charges had been heard under this chapter, and 

the court shall order disposition of the charges of which the minor is convicted under the 

provisions of (b) of this section. However, if any of the charges of which the minor is convicted 

is a felony, the state may petition the court to sentence the minor as an adult. If the court finds 

that the minor is not amenable to treatment under this chapter, as defined in AS 47.10.060(d), 

the court may grant the petition. The court shall employ the same standards and consider the 

same factors as it would in determining a petition for waiver of juvenile jurisdiction under 

AS 47.10.060.
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