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FISCAL NOTE

STATE O F  ALASKA

1991 LEGISLATIVE SESSION

Bill V ersion: . S  fei < 3CT 
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Revision Date: 
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D epartm ent A ffected: E nvironm ental 
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d rink ing  w ater supplies
Sponsor: Sen. Hoffm an
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C om ponent: C on tam inated  Sites___________
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I 4 3 1 1
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY TH E HOUSE RESOURCES COM M ITTEE

Offered: 4/27/92 
Referred: Finance

S ponsors): SENATORS HOFFM AN, Adams

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the restoration of unsafe public drinking water supplies or the

2 provision of alternative public drinking water supplies in connection with oil or hazardous

3 substance containment and cleanup activities; and providing for an effective date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

H O U S E  C S  F O R  S E N A T E  B I L L  N O .  391 ( R E S O U R C E S )

5 * Section 1. AS 46.08.010(c) is amended to read:

6 (c) The fund shall be used for actual expenses incurred under AS 46.08.040. Except for

7 containment or cleanup activities related to restoration of unsafe public drinking water

8 supplies or the provision of safe alternative public drinking water supplies, or as provided

9 in AS 46.08.040(d)(2), the fund may not be used for capital improvements.

10 * Sec. 2. AS 46.08.070(a) is amended to read:

11 (a) Except as provided in (d) of this section, the [THE] commissioner shall seek

12 reimbursement promptly under this section, AS 46.03.760(e), or federal law for the cost incurred

13 in the cleanup or containment of oil or a hazardous substance that has been released.

14 * Sec. 3. AS 46.08.070(b) is amended to read:

SB0391c -1-
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1 ( b )  E x c e p t  a s  p r o v id e d  in  ( d )  o f  th is  s e c t io n ,  th e  [ T H E ]  a tto rn e y  g e n e ra l, at the  re q u e st

2  o f  th e  c o m m is s io n e r ,  s h a ll  im m e d ia te ly  se e k  to  r e c o v e r  m o n e y  e x p e n d e d  b y  the d e p a r tm e n t u n d e r

3  A S  4 6 .0 8 .0 0 5  - 4 6 .0 8 .0 8 0  o r  o th e r  la w  to  c o n ta in  a n d  c le a n  u p  o il o r  a h a z a rd o u s  s u b s ta n ce  that

4  h as b e e n  re le a se d  o r  to  c o n t r o l  the  th re a te n e d  re lease  o f  o i l  o r  a h a z a rd o u s  s u b s ta n ce .

5 * S e c .  4. A S  4 6 .0 8 .0 7 0  is  a m e n d e d  b y  a d d in g  a n e w  s u b s e c t io n  to read :

6  ( d )  N o t w it h s t a n d in g  (a )  a nd  ( b )  o f  th is  s e c t io n , the  state  m a y  n o t se e k  r e im b u rs e m e n t  o r

7  re co v e ry  o f  c o n ta in m e n t  a n d  c le a n u p  co s ts  in c u r r e d  to resto re  u n s a fe  p u b l i c  d r in k in g  w a te r

8 s u p p lie s  o r  to  p r o v id e  sa fe  a lte rn a tiv e  p u b l i c  d r in k in g  w a te r  s u p p lie s  fro m  a v i l la g e  i f  the  v il la g e ,

9  as d e f in e d  in  A S  4 6 .0 7 .0 8 0 ,  is  a p a rty  re s p o n s ib le  fo r  the  re lease  that ca u s e d  the w a te r  s u p p ly

10  to  b e c o m e  u n s a fe .

11 *  S e c .  5. A S  4 6 .0 8 .9 0 0 (3 )  is  a m e n d e d  to  re ad :

12 ( 3 )  " c o n ta in m e n t  a nd  c le a n u p "  in c lu d e s  the  d ir e c t  a nd  in d ir e c t  e ffo r ts  a s s o c ia te d

13 w ith  the  p r e v e n t io n , a b a te m e n t, c o n ta in m e n t ,  o r  re m o v a l o f  o i l  o r  a h a z a rd o u s  s u b s ta n ce , a n d  the

14  res o r a t io n  o f  the  e n v ir o n m e n t  in c l u d i n g  th e  r e s to r a t io n  o f  u n s a fe  p u b l i c  d r i n k i n g  w a t e r

15 s u p p l ie s  o r  th e  p r o v is io n  o f  s a fe  a l t e r n a t iv e  p u b l i c  d r i n k in g  w a te r  s u p p l ie s : w h e n  a p p lie d  to

16 e x p e n se s , th e  te rm  in c lu d e s  th e  a d d it io n a l co s ts  o f  p r o v id in g  a re a so n a b le  a n d  a p p ro p r ia te

17 f u n c t io n  o r  s e r v ic e  in c u r r e d  in  re s p o n s e  to  th e  re lease  o f  the o i l  o r  h a z a rd o u s  s u b s ta n ce , in c lu d in g

18 a d m in is tra t iv e  e x p e n s e s  fo r  the  in c re m e n ta l co s ts  o f  p r o v id in g  the fu n c t io n  o r  s e r v ice ;

19 *  S e c .  6 . T h i s  A c t  takes e f fe c t  im m e d ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0 (c ) .

HCS SB 391 (RES) -2-
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S e n a t o r  L y m a n  F .  H o f f m a n
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Alaska State Senate
P.O. Box V • Juneau, Alaska 99811 • (907) 465-4453

SB 391
RESTORING IMPAIRED PUBLIC DRINKING WATER SUPPLIES

Senator Lyman F. Hoffman, Sponsor

A growing problem in rural areas is the increase of undetected 
spills of hazardous materials, especially fuel oil, which have 
contaminated public water supplies. In the past two years, fuel 
spills have contaminated the water supplies of the communities 
of Toksook Bay, Minto and Marshall. In each case, the 
Department of Environmental Conservation (DEC) reacted with a 
spill response team to identify the source of the pollution and 
initiate the cleanup. The cleanup was paid for with funds from 
the state's oil spill cleanup fund, referred to as the ”470 fund".

However, although DEC could clean up the contamination, there 
has been no legal mechanism to allow DEC to use the 470 fund to 
replace the contaminated water source. Instead, communities 
have had to go through the normal capital appropriation process 
in order to provide funding for new water sources in these 
communities. This process can take months, and even years, 
with a substantial added cost. During that time, residents have 
had to pack water, usually from, unreliable and marginal sources. 
Th is has created a very difficult situation for the communities 
and the ir schools and other facilities.

SB 391 wouid allow the 470 Fund to be tapped for the expense of 
replacing the contaminated water system with a new one. This 
could be done during the cleanup process, using the same crew 
and equipment, which would substantially reduce the state's 
costs .

The 470 fund was created to help people who have suffered from 
a hazardous material spill. SB 391 would help the fund live up 
to its purpose. This legislation is supported by DEC.

P.O. Box 763 • Bethel, Alaska 99559 • (907) 543-3543



Department o f Environmental Conservation

P O S I T I O N  

P A P E R

BILL NO: SB 391 APPROVED:
TITLE: Restoration of Impaired Water DATE:

The Department supports this legislation. There have been several occasions in the last few 
years when undetected spills of hazardous substances, including petroleum products, have 
contaminated public drinking water supplies in remote communities. In many cases, the 
Department of Environmental Conservation (AD EC) undertook containment and cleanup 
activities using the Oil and Hazardous Substance Release Response (470) Fund.
Generally, cleanup activities of contaminated soil involve drilling "monitoring wells to determine 
the extent of the contamination. The same equipment used for these monitoring wells can be 
used to drill a new drinking water well. ADEC has no mechanism to provide an alternative 
drinking water source to a community absent a specific capital project appropriation. The legal 
restrictions on the 470 Fund prevent ADEC from using this fund source to reestablish the 
drinking water source as a part of ADEC's cleanup activities. The community is thus forced to 
wait through at least one capital budget cycle for the necessary funds. By this time, another 
construction season is gone, as is the equipment used to drill any monitoring wells. The need 
to return this equipment to the community in order to drill a new drinking water well can 
significantly add to the cost of the capital project.
A.S. 46.08.040 outlines the purposes for which the 470 Fund may be used. It includes the 
containment and cleanup of a release of a hazardous substance. Any funds so expended are 
to be recovered from the party responsible for the release pursuant to AS 46.08.070. SB 391 
amends the definition of "containment and cleanup" to include the restoration of a 
contaminated public drinking water supply. Any funds used for this purpose would be added 
to those the responsible party must repay to the State.

For further information contact Janice Adair 465-5010
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D E P A R T M E N T  O F  M I L I T A R Y  
A N D  V E T E R A N S  A F F A I R S

A L A S K A  D I V I S I O N  O F  E M E R G E N C Y  S E R V I C E S

W A L T E R  J .  H I C K E L ,  G O V E R N O R

PO BOX 5750
FT. RICHARDSON, AX 99505-5750 
PHONE; (907) 4M-7000

NOTE:
J a n u a r y  2, 1992 This letter is an example of the problems experienced by

rural residents faced with an unreliable water supply. 
Even obtaining water from traditional sources can now 
have environmental and health problems.

Mr. J o h n  A m i k  
V i l l a g e  A d m i n i s t r a t o r  
K i p n u k  V i l l a g e  Council 
G e n er al  D e l i v e r y  

vJCipnuk; A l a s k a  99614

Dear Mr. Amik:

T he D i v i s i o n  of E m e r g e n c y  S e r v i c e s  has r e v i e w e d  y o u r  r e q u e s t  for 
a s s i s t a n c e  in m e e t i n g  t he v i l l a g e ' s  nee d for a m o r e  r e a d i l y  
a v a i l a b l e  s o u r c e  of w a t e r  by f i l l i n g  t he s t o r a g e  t a n k  w i t h  w a t e r  
d r a w n  f r o m  a n e a r b y  lake. W h i l e  r e c o g n i z i n g  t h e  d i f f i c u l t y  t h a t  
v i l l a g e r s  e n c o u n t e r  in s u p p l y i n g  t h e m s e l v e s  w i t h  w a t e r  in the 
t r a d i t i o n a l  ways, h a u l i n g  ice f r o m  n e a r b y  lakes, w e  h a v e  

- c o n c l u d e d  t h a t  y o u r  p r o p o s a l  do es  n ot o f f e r  a f e a s i b l e  
alternative.

This c o n c l u s i o n  is b a s e d  in p a r t  on e n g i n e e r i n g  a d v i c e  w e  h a v e  
o b t a i n e d  from t he A l a s k a  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  
and the U.S. P u bl i c H e a l t h  Service. T he re  are  t w o  p r o b l e m s  w i t h  
y o u r  pr op osal: (1) t h e  w a t e r  in t h e  lake f r o m  w h i c h  y o u  p r o p o s e
to draw, and o t h e r  area lakes, is e x t r e me l y t u r b i d  w i t h  s u s p e n d e d  
m a t e r i a l  at thi s t i m e  of year. Moreover, b e c a u s e  of the 
s h a l l o w n e s s  of t h e  l akes (two feet or less) , it..would be 
i m p o s s i b l e  to avoid p u m p i n g  an e x ce s s i v e  a mount of m a t e r i a l  f r o m  
th e b o t t o m  a l o n g  w i t h  the water. T h e  q u al it y of t h e  w a t e r  w o u l d  
thus b e  t o o  p o o r  for u s e  in da il y  laun dr y purposes, l et a l o n e  
drinking. (2) t h e  lo gi s t i c s  of drawing- w a t e r  f r o m  l akes and 
p u m p i n g  it a m i n i m u m  of 2000 feet to t he s t o r a g e  t a n k  at t h i s  
t i m e  of y e a r  w o u l d  b e  e x t r e m e l y  d i f f i c u l t  to a c c o m p l i s h  w i t h o u t  a 
p r o l o n g e d  p e r i o d  of t e m p e r a t u r e s  t h a t  are h i g h e r  t h a n  n o r m a l  for 
t hi s t i m e  of year.

W h i l e  t h i s  do es  n o t  a l l e v i a t e  i m m e d i a t e l y  t he h a r d s h i p s  t h a t  
v i l l a g e r s  m u s t  u n d e r g o  to o b t a i n  water, t h e r e  is some 
g r a t i f i c a t i o n  in k n o w i n g  t h a t  t h i s  wil l p r o b a b l y  b e  t h e  la st  y e a r  
t ha t r e s i d e n t s  of K i p n u k  e x p e r i e n c e  a w a t e r  s h o r t a g e  of this 
m agnitude. As y o u  know, t h e  S t a t e  D e p a r t m e n t  of E n v i r o n m e n t a l  
C o n s e r v a t i o n  and t he U.S. Pu blic H e a l t h  S e r v i c e  h a v e  bee n w o r k i n g  
for some t i m e  on p r o p o s a l s  to p r o v i d e  a long t e r m  s o l u t i o n  to t h e  
v i l l a g e ' s  w a t e r  problems,

re



J a n u a r y  2 ,  1992
P a g e  2

i n c l u d i n g  t h e  c o n s t r u c t i o n  of l a rg er  c a p a c i t y  stor a ge  facilities 
a n d  a washet er ia .  A t  present, ov er  $1.2 m i l l i o n  in federal and 
S t a t e  funds a re c o m m i t t e d  to this project, w i t h  c o n s t r u c t i o n  of 
t h e  first p h a s e  s c h e d u l e d  for next summer. It is e x p e c t e d  tha t 
c o m p l e t i o n  of t h i s  p h a s e  w i l l  assure a s t o ra ge  c a p ac it y adeq ua te  
t o  m e e t  all of t h e  c o m m u n i t y ' s  needs t h r o u g h o u t  t he winter.

I n  t h e  me an time, w e  can o f f e r  a recommendation. W e  s u g g e s t  that 
t h e  V i l l a g e  a p p r o a c h  the s chool and r e qu e st  tha t  t he school m a k e  
available, at l e a s t  for e l d e r l y  r e si dents w h o  h a v e  d i f f i c u l t y  in 
o b t a i n i n g  w a t e r  in t h e  t r a d i t i o n a l  way, a p l a c e  for d i s t r i b u t i n g  
l i m i t e d  s up pl i e s  of d r i n k i n g  w a t e r  from t h e  sc hool's stora g e 
tanks. W i t h  c a r e f u l  m o ni to r in g,  th is  sh ould be p o s s i b l e  w i t h o u t  
d e p l e t i n g  t h e  w a t e r  s u p p l y  n e e d e d  by the school to m e e t  its own 
needs.

. cc: O f f i c e  of t h e  Governor, ATTN: N a n c y  Barn es
V i l l a g e  S a f e  Water, ATTN: G r e g  Ca pito 
US^1 P u b l i c  H e a l t h  Service, ATTN: T o m  C o o l i d g e  
S e n a t o r  L y m a n  H o f f m a n  
R e p r e s e n t a t i v e  I v a n  Iv an

Sincerely,

E P M : J B : t h
D i r e c t o r
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T A N A N A  CHIEFS C O N F E R E N C E ,  INC,
122 F IR ST  AVEN UE 

FA IRBAN KS, A LA SKA  99701-4897 
PHONE (907) 452-8251 FA X  (907) 451-8938

£ > 6 ^ 1  
A p r i l  8, 1992

T he H o n o r a b l e  Representative G e o r g i a n n a  L i n c o l n
P.O. B o x  V
Juneau, A l a s k a  99811

D e a r  Georgianna:

T hi s l et te r is to express m y  s tr on g s u p p o r t  for t he p a s s a g e  of 
H o u s e  Bill No. 535. This bill, if r a t i fi ed , w o u l d  p r o v i d e  a m u c h  
n e e d e d  sourc e of funds to r e e s t a b l i s h  a s a f e  d r i n k i n g  w a t e r  s o u rc e 
ir. v i l l a g e s  where community w a t e r  s u p p l i e s  h a v e  b e e n  r e n d e r e d  
u n u s a b l e  from hazardous material spills.

C o n t a m i n a t i o n  of public w a te r s u p p l i e s  f r o m  fuel or o t h e r  h a z a r d o u s  
m a t e r i a l  leaks and spills is a s e r i o u s  p u b l i c  h e a l t h  t h re at  to the  
N a t i v e  p e o p l e  of the Tanana c h ie fs  C o n f e r e n c e  Region. W h e n  a 
p u b l i c  w a t e r  s ys te m  becomes c o n t a m i n a t e d  w i t h  a h a z a r d o u s  m a t e r i a l  
such as fuel, it often takes y e a r s  a n d  c o n s i d e r a b l e  s u m s . o f  m o n e y  
to r e e s t a b l i s h  a potable w a t e r  s u p p l y  in t h e  community." In the 
interim, c o m m u n it y residents are f o r c e d  t o  o b t a i n  w a t e r  from 
u n p r o t e c t e d  sources such as n e a r b y  r i v e r s  a n d  streams. A  g o o d  
e x a m p l e  of this occurred in the V i l l a g e  of M i n t o .  A  fuel line le ak  
in 1988 c aused gross c o n t a m i n a t i o n  o f  t h e  c o m m u n i t y  well. 
D e v e l o p m e n t  of a n e w  well and t r a n s m i s s i o n  l i n e  c a p a b l e  of m e e t i n g  
the n e e d s  of the village w a s  no t c o m p l e t e d  u n t i l  1991 at a cos t to 
the st at e of $250,000. For t h r e e  years, v i l l a g e  r e s i d e n t s  w e r e  
f o r ce d to dr in k  untreated w a t e r  fr om  t h e  T o l o v a n a  River. T he 
p r o v i s i o n s  of H o us e Bill No. 535 w o u l d  h e l p  t o  p r e v e n t  this t y p e  of 
s i t u a t i o n  from reoccurring. By a l l o w i n g  t h e  u s e  of 470 funds to 
r e e s t a b l i s h  a safe drinking w a t e r  s u p p l y  w h e r e  c o n t a m i n a t i o n  of t h e  
e x i s t i n g  s u p p l y  has occurred, the s ta te  w o u l d  b e  a b l e  to o f f s e t  any 
i m pa ct  on t h e  470 fund by the s a v in gs  t h a t  w i l l  b e  r e a l i z e d  b y  
u s i n g  w e l l  d r i l l i n g  equipment a l r e a d y  o n - s i t e  f o r  spill r e m e d i a t i o n  
and clean-up. M or e importantly, v i l l a g e  r e s i d e n t s  w h o  r e l y  on 
c o m m u n i t y  w e l l s  for their w a t e r  ne ed B w i l l  n o t  b e  r e q u i r e d  t o  w a i t  
for p r o l o n g e d  periods of time before, saf e w a t e r  c an once a g a i n  be 
p r o v i d e d  for them.

G oo d l u c k  in y ou r efforts to p r o m o t e  r a t i f i c a t i o n  of thi s  bill,



Yukort-Kuskokwim Health Corporation
"Fostering Native Sell-Determmation in Primary Care, Prevention and Health Promotion"

Ap ri l 4, 1992

R e p r e s e n t a t i v e  G eorgianna Lincoln 
A l a s k a  State Legislature 
P.O. Box V  
Juneau, A l a s k a  99811

D e a r  Ms. Lincoln:

A  recent study co n du ct ed  by YK staff w o r k i n g  wit h Villa g e 
Clinics, l i s t e d  a total of 47 clin ic s in the Delta. Of the 
47 clinics, 21 or 45% of those c l i n ic s have w a t e r  and sewer 
and 26 or 55% do not.

The impact of an impaired public d r i n k i n g  w a t e r  supply in the 
V i l l a g e s  w o u l d  be severe. This Bill w o u l d  f a c i l i t a t e  cleanup 
or c o n t a i n m e n t  of oil or a ha zardous s u b s t a n c e  that has be e n 
r e l e a s e d  and. wo ul d allow DEC to put the 470 f u n d  to use in 
r e s t o ri n g a safe d rinking water s u pp ly  to the im pacted 

—  Village. This is especially im po rt an t for t he Delta where 
Villages, b e c a u s e  of the time it t a ke s  to get the req ui r ed  
fun di ng  for res to ri ng  d rinking water. The impact for a 
V i l l a g e  h a v i n g  to wait for funding for c l e a n - u p  and water 
r e s t o r a t i o n  w o u l d  cause a needless wait.

Sincerely,

This letter is written in support of Ho us e Bill

Or i e W il li a m s

P.O. Box 528 Bethel, Alaska 99559 (907) 543-3321



The two day symposium focuses on the experi­
ences of administering water marketing policies 
developed In other western states. Speakers will ex­
plore both the successes and the problems they 
have encountered In developing a workable mar­
keting policy.

Oregon pollcymakers-the government, the Legis­
lature, and special Interest groups who actively 
participate In wafer policy Issues-wlll have the op­
portunity to share these experiences and to ex­
plore which combination of alternatives might be 
woven Into a Water Market Policy for Oregon.

Oregon's Senator Mark Hatfield Is the co-sponsor 
of U.S. Senate bill S.1228 proposing to coordinate 
water policy Issues on a national basis. Senator 
Hatfield will open the conference with a national 
perspective.

CONFERENCE LOGISTICS
The following discounted accommodations have 
been arranged to facilitate travel for conference 
attendees:

AIR TRAVEL - DISCOUNTED FARES ON UNITED AIR­
LINES, UNITED EXPRESS AND DELTA AIRLINES

TRAVEL WORLDWIDE NETWORK 
1-800-631-9675

The TRAVEL WORLDWIDE NETWORK has negotiated 
special conference airfares with bolh United Air­
lines and their United Express affiliate, and with 
Delta Airlines. Discounts of up to 45% off regular 
coach or 5% off the lowest super-savers are avail­
able. Please let The Travel Worldwide Network know 
If you are a senior citizen, since most airlines offer 
additional discounts of 5%-10%. Please compare 
the rates offered by Travel Worldwide Network 
before making your airline reservations. Call Travel 
Worldwide Network 1-800-631-9675 from 8:30 • 5:00 
EST.
Travel Worldwide Network also will arrange for your 
discounted car rental through Alamo or shr^le 
service from Portland International Airport.

WATER MARKETING SYMPOSIUM WEDNESDAY, MAY 27
SMITH AUDITORIUM, WILLAMETTE UNIVERSITY 

7:30-8:30 REGISTRATION AUDITORIUM FOYER

8:30 WELCOME
President Jerry E. Hudson 
Willamette University

8:40 INTRODUCTIONS
John E. Borden, Deputy Director 
Oregon Water Resources Department

8:50 KEYNOTE ADDRESS
The Honorable Mark O. Hatfield
U.S. Senator, State of Oregon

9:10 SESSION 1

THE ECONOMIC THEORY OF THE WATER MARKET
Topics: Characteristics of the water market, curing 
market Imperfections: competitive & distribution 
problems In free market.

Introduction: Martha O. Pagel 
Governor's Senior Policy Advisor for 
Natural Resources, State of Oregon

Richard E. Howltt, Professor 
Department of Agricultural Economics 
University of California, Davis

10:10 COFFEE BREAK 

10:25 SESSION 2

LEGAL CONSTRAINTS ON WATER MARKETS 
Topics: What are the legal constraints that set the 
parameters for water marketing? How does the 
"public trust" applyi’ What are the limitations on 
Interstate commerce?

Introduction: Kimber Johnson, President 
Oregon Water Utilities Council

A  Dan Tarlock, Professor of Law 
Illinois Institute of Technology 
Chicago Kent College of Law

11:30 LUNCHEON—WILLAMETTE UNIVERSITY CAFETERIA 
on own

12:30 SESSION 3

TECHNICAL 8. ENGINEERING ASPECTS 
OF WATER MARKETS

Topics: How are marketable rights "measured"? Is 
the "Irretrievably lost" standard effective? Should 
only a portion of the right be marketed?

Introduction: Ben "Kip" Lombard, Jr., Counsel 
Oregon Water Resources Congress

Steven J. Shupe, Engineer 8t Attorney 
President, Shupe 8i Associates, Inc.
Director, COMPACT Dispute Resolution Service

1:30 BREAK 

1:45 SESSION 4

PROTECTING PUBLIC VALUES
Topics: What Interests or values should be pro­
tected? What is the public review process?...the 
Administrative role?..,the Judicial role?

Moderator: Susan L. Smith, Professor of Environ­
mental and Natural Resources Law 
Willamette University College of Law

Panelists:

Richard Lazarus, Professor of Environmental and 
Natural Resources Law, Washington University,
St. Louis, Missouri

Karen Garrison, Senior Project Scientist 
Natural Resources Defense Council, San Francisco

Anne Squler, Assistant Professor of Law,
Lewis & Clark Northwestern School of Law

3:00 ADJOURN

Topic areas will be more comprehensive. The topics list­
ed will be among those discussed at presentations.



RECEPTION WILLAMETTE UNIVERSITY CENTER Native American Rights Fund, Boulder, CO
Edward E. Pokorney, Manager, lntergovernmenL 
lal Relations. Denver Water Dept.

Oregon Wine and Cheese and Conversation 
"Meet the Speakers and Conference Participants"

THURSDAY, MAY 28

8:45 CALL TO ORDER

9:00 SESSION 5
FEDERAL GOVERNMENT1 S ROLE IN WATER TRANSFERS

Topics: What are the federal agency constraints on 
water marketing? How can they be overcome? 
What Is the federal govt.'s role In reallocation of 
water throught market transfers?

Moderator: Dave Frohnmayer, Dean. School of Law 
University of Oregon

Panelists:

J. William McDonald, Assistant Commissioner, 
Resources Management. Bureau of Reclamation, 
U.S. Department of Interior
Thomas C. Jensen, Counsel
Commitlee on Energy & Natural Resources.
U.S. Senate

10:15 BREAK 

10:30 SESSION 6
WHAT WORKS? -  WATER TRANSFERS IN OTHER STATES 
Topic: Review of other States’ transfer procedures.

Moderator: William H. Young, Director 
Oregon Water Resources Department

Panelists:

Lawrence J. MacDonnell, Director,
Natural Resources Law Center.
University of Colorado, School of Law

12:00 LUNCHEON -  WILLAMETTE UNIVERSITY CAFETERIA 
on own 

1:30 SESSION 7

CALIFORNIA EXPERIENCE WITH WATER TRANSFERS

Moderator: Gall L. Achlerman, Attorney & Partner 
Stoel Rives Boley Jones & Grey, Portland, OR

Panelists:
Brian E. Gray, Professor of Law
University of California, Hastings College of the Law

Jerome C. Muys, Attorney & Partner 
Will and Muys, P.C., Washington, D.C.

Robert G. Potter, Deputy Director, Department of 
Water Resources, State of California 
Supervisor, Divisions of Planning, Management 
and Fiscal Services

Jason Peltier, Manager
Central Valley Project Water Association

3:00 BREAK

3:15 SESSION 8

CONSERVATION 8c WATER MARKETING

Topics: How can conservation be a source of 
marketable water rights? Should beneficial use be 
a limitation on sellers? Whal are consequences for 
land use changes resulting from water marketing?

Moderator: Lorna Stickel, Chair,
Oregon Water Resources Commission

Panelists:

Edwin V. Lance, Vice President and Director of 
Agricultural Land & Management, CH2M Hill, 
Engineers, Denver

Thomas J. Graff, Senior Attorney, Environmental 
Defense Fund, San Francisco

4:15 WRAP UP

SUSAN L. Smith, Professor of Environmental and 
Natural Resources Law, Willamette University, 
College of Law..."Conference Overview"
A. Reed Marbut, Manager, Adjudication Section 
Oregon Water Resources Department 
"Oregon's Water Market Task Force"

For more Information contact:
Water Marketing Symposium
Phone (503) 363-0121; FAX (503) 371-4926

DIRECTIONS TO WILLAMETTE UNIVERSITY 
COLLEGE OF LAW

Ei* 253 Sanlam
Highway

SALEM
N

*



REGISTRATION

We encourage Oregon pollcymakers-government. 
Legislature and special Interest groups active In 
development of statewide water Issues-to register 
as soon as possible to assure participation

We are sony that we cannot provide discounted 
rates for state agencies, non-profit groups or others. 
While we would have liked to present this confer­
ence at a limited registration fee for all participants, 
we are providing the air transportation and lodging 
costs for all conference speakers and a hosted 
social event.

-O U R  SPECIAL THANKS-

4

WILLAMETTE UNIVERSITY, COLLEGE OF LAW,
Susan L. Smith, Professor of Environmental and 
Natural Resources Law

NAME______________ ____ ___  ___________

TITLE________  ______  _________ ________

FIRM/AGENCY _ _____ _____ ________

MAILING ADDRESS .... ...........................................
CITY    . STATE _

ZIP __________

ADDITIONAL PARTICIPANTS FROM SAME FIRM/AGENCY

PLEASE REGISTER_______PARTICIPANTS @ $275 ea.
Add $25 for all registrations received after May 1.
TOTALS______________

PAYMENT: My check Is enclosed payable to"WATER 
MARKET SYMPOSIUM,"P.O. Box 3532, Salem OR 97302.

VISA/MASTER CARD:
Please charge my VISA M/CARD ____
No._____________    Expiration Date ...______

Signature_______________ __ _______________

REGISTRATION Includes conference materials and 
the hosted reception on campus. Lunches are avail­
able at the University Center dally for under $5.

CANCELLATIONS must be made by May 1 to receive 
a full refund. Cancellations after May 1 will be re­
funded less a $25 administration fee.

The Oregon Bar Association has pie-approved 12.5 
CLE credits for this event.

X

W i l l a m e t t e
U N I V E R S I T Y  
1847. I50lfattr-' 1992

WILLAMETTE UNIVERSITY

All conference functions will be held on campus. 
Willamette University Is celebrating Its Sesquicen- 
tennlal this year-lts 150th Anniversary! Parking will 
be available on campus. Maps will be provided on 
request.

The campus Is bounded by Winter Street on the 
West and 12th Street on the East. It lies south of State 
Street and north of Bellevue Street. (The State 
Capitol is on State Street.)

The Smith Fine Arts Auditorium Is located In the 
center of the campus.

Lunch service Is available on campus at the Uni­
versity Center each day of the conference.

OREGON WATER RESORCES DEPARTMENT 
WATER RESOURCES COMMISSION (503) 378-3671
3050 Portland Road, Salem OR 97310

With special thanks to Reed Marbut ot the Water 
Resources Department who assisted in the plan­
ning of the conference and the administration of 
Oregon's WATER MARKET POLICY TASK FORCE.

OREGON WATER RESOURCES CONGRESS
P.O.Box 3609, Salem OR 97302 (503)363-0121
Attention: Jan Boettcher. Executive Director

an associaton representing irrigated agriculture 
and irrigation districts in Oregon since 1912

OREGON WATER UTILITIES COUNCIL
P.O.Box 10148, Eugene OR 97440 (503) 484-2411
Attention: Klmber Johnson, President

an association representing municipal utilities, 
serving municipal water and energy supply to 
Oregon communities.

A

A



Alamo Car Rental from Portland Inlernatlonal Air­
port Is available at discounted rates.

CAR RENTAL

Economy.
Compact:

Intermediate:
Full-sized:

$24 day. 
$25 
$27 
$29

All prices include unlimited mileage. Hease con­
tact Travel Worldwide Network 1-800-631-9675.

HOTEL ACCOMMODATIONS
We have arranged accommodations at two facil­
ities, for your convenience:
EXECULODGE (800) 452-7879 
200 Commercial SE, Salem OR 97301 
Rate: $42 Single/ $50 Double
This facility is within walking distance of Willamette 
University and restaurants In downtown Salem.

BEST WESTERN MILL CREEK INN
3095 Ryan Dr. SE, Salem OR 97301 
Rate: $51 Slngle/$56 Double 
(800) 346-9659

This Is a new facility, approximately 2 miles from 
Willamette University, just off I-5 Freeway-.

In either case, Identify WATER MARKET SYMPOSIUM 
room block to get the conference rate. Make your 
reservations directly with the hotel before May 11.

HUT COMMUTER SHUTTLE

The shuttle Is available by reservation between the 
Portland and Salem Airports, about a one hour 
drive. (There are no commercial flights com ing Into 
Salem Airport.) Reservations must be made along 
with air travel and can be booked by Travel World­
wide Network. The shuttle Is $20 each way. Airport 
Limousine service Is provided by the hotels from the 
Salem Airport.

H 1 S Y M P O S I U M :  

W A T E R  

M A R K E T I N G  

F O R  

O R E G O N

■ ■ ■ ■ ■ ■ ■ *

M a y  2 7  - 28, 1 9 9 2

WILLAMETTE UNIVERSITY 
COLLEGE OF LAW 

SMITH AUDITORIUM 
SALEM .OREGON

SPONSORS:
WILLAMETTE UNIVERSITY COLLEGE OF LAW 
O R E G O N  WATER RESOURCES CONGRESS 

O R E G O N  WATER RESOURCES COMMISSION 
O R E G O N  WATER UTILITIES COUNCIL
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WESTERN STATES WATER COUNCIL 

Quarterly Meetings

The Western States Water Council held its 106th 
quarterly meetings in Portland, Oregon on April 8-10. 
On Wednesday afternoon, the state of Oregon and 
U.S. Army Corps of Engineers hosted a tour of 
Bonneville Dam, including its second powerhouse and 
upstream and downstream fish passage facilities. 
The tour prefaced later discussions on the Columbia 
River system and the listing of some salmon as 
endangered species.

On Wednesday evening a subcommittee met and 
reviewed federal legislation on national energy policy, 
as well as continuing discussions with the Federal 
Energy Regulatory Commission regarding federal 
hydropower licensing and state water management 
and water rights administration processes. An effort 
to draft a memorandum of agreement between FERC 
and states was discussed. Also on Wednesday, the 
Water Policy Seminar subcommittee reviewed plans 
to meet in Washington, D.C. on April 21-23, 1993.

Thursday morning, the Water Resources 
Committee met and addressed many issues. It 
recommended a Council position on dam safety that 
was later adopted. The committee next addressed 
various water policy initiatives, including Senator Mark 
Hatfield’s (R-OR) bill on western water policy review 
(S. 1228; WSW #931), an ICWP roundtable (WSW 
#928), a series of WGA/WSWC workshops, and 
activities of the Advisory Commission on 
Intergovernmental Relations. The Committee also 
reviewed the status of omnibus reclamation legislation 
(WSW #933), including Senator Tim Wirth’s (D-CO) 
successful amendment adding S. 1812, the San Luis 
Valley Protection Act (WSW #921), which the Council 
opposes. The committee also heard a report on

FERC subcommittee activities, discussed an ongoing 
state water conservation program study, and noted a 
new contract has been signed with the Bureau of 
Reclamation to review its ground water recharge 
demonstration program. The Committee reviewed 
state water use fees, including proposed legislation in 
Alaska and a draft policy report from Oregon.

Further, Dave Johnson, Soil Conservation Service, 
presented the committee with the most recent 
westwide information regarding precipitation, 
snowpack, reservoir storage, and streamflow 
forecasts. Much of the West continues to suffer 
through a sixth year of drought, with some exceptions 
in Arizona, Colorado, New Mexico and Texas. Bill 
McDonald, Assistant Commissioner of the Bureau of 
Reclamation for Resources Management, discussed 
new federal authorities under the Reclamation States 
Emergency Drought Relief Act (H.R. 355; P.L. 102- 
250), which provides the Secretary of Interior with 
greater flexibility in operating feders projects to meet 
critical needs during drought. It also creates a long­
term drought contingency planning program (WSW 
#927). Of note, the bill directs the Secretary of 
Interior to conduct a precipitation management 
technology transfer program. The Council supports 
the program, and recently wrote House and Senate 
appropriation committees requesting funding.

The Water Quality Committee began by discussing 
the celebration of 1992 as the Year of Clean Water, 
with Jay Pitkin, Utah Division of Water Quality, leading 
an interchange of ideas regarding appropriate state 
activities. Next, Gary Hanson, Washington 
Department of Ecology, recommended a related 
resolution for the Council’s approval. The Committee 
also discussed watershed protection, with Lydia 
Taylor, Oregon Division of Water Quality, describing 
the watershed protection initiative of the Association 
of State and Interstate Water Pollution Control



Administrators, and Lorna Stickel, Chair of the Oregon 
Water Resources Board, outlining a draft watershed 
management bill being circulated by Rep. Les AuCoin 
(D-OR). The Committee also heard an update on 
Clean Water Act (CWA) reauthorization matters, and 
a description of a related meeting on western water 
quality issues (WSW #926). Further, EPA’s efforts to 
define comprehensive state ground water protection 
plans were discussed. A presentation on state 
assumption of the CWA Section 404 program was 
rescheduled for the July meeting because an EPA 
spokesman was unable to attend.

The Executive Committee met to review the current 
budget report and other matters. Of particular note, 
with the addition of Hawaii as a full member this past 
year, the Council determined it could maintain the 
existing level of dues unchanged through fiscal year 
1994/95. Dues have not increased since 1987/88.

The Legal Committee addressed general water 
right adjudications in Arizona, Idaho, Oregon, 
Washington, and Wyoming, and some recent court 
decisions. Members also heard presentations on 
Oklahoma v. EPA (WSW #930), Nebraska v. Wyoming 
(WSW #929), and South Dakota v. Needham (WSW 
#892 and #873). Council staff reported working on 
a summary of western state water right permitting 
procedures, and preparations for a second 
WSWC/Native American Rights Fund Symposium on 
Indian Water Right Settlements on September 1-3, in 
Albuquerque, New Mexico.

Finally, the committee held a provocative and in- 
depth discussion on the Endangered Species Act. A 
panel of experts included: Steve Sanders, Oregon 
Attorney General's Office (moderator); Elizabeth 
Holmes Gaar, National Marine Fisheries Service; Frank 
Dunkle, Nationwide Public Project Coalition; Anne 
Squier, Northwestern School of Law; Gail Achterman. 
Attorney; Rob Lothrop, Columbia River Intertribal Fish 
Commission; and John Volkmann, Northwest Power 
Planning Council.

The 106th WSWC Quarterly Meeting began Friday 
morning with brief reports by the working committees. 
The Council adopted two policy positions. The first, 
on dam safety, urges the Administration and 
Congress to restore funding for the Federal 
Emergency Management Agency’s dam safety work, 
reauthorize and update the Dam Safety Act of 1986,

and provide appropriate federal financial assistance. 
The second position marks the 20th Anniversary of 
the Clean Water Act and urges states to proclaim 
1992 as the 'Year of Clean Water* and October 1992 
as ’Clean Water Month.’ The Council also adopted 
two resolutions of appreciation recognizing the 
contributions of Dave Walker and Jeris Danielson 
(WSW #933 and #929).

Most of the meeting was dedicated to a 
discussion of the Columbia River System in an era of 
change. Various issues were addressed by a panel 
including: WSWC Chairman Bill Young, Director of 
the Oregon Department of Water Resources 
(moderator); Robert Flannagan, Corps of Engineers; 
Ken Pedde, Bureau of Reclamation; John Palensky, 
Bonneville Power Administration; Bob Turner, Special 
Assistant to Washington Governor Booth Gardner; 
and Andy Brunelle, Special Assistant to Idaho 
Governor Cecil Andrus. The panel described the 
hydrology and development of the Columbia River 
system and efforts to improve operations to meet the 
demands placed on the resource for water, power, 
recreation, navigation and fish and wildlife protection 
and enhancement.

Concern is focused on restoration of depleted 
salmon stocks, several of which have been proposed 
for protection under the Endangered Species Act. 
The many federal and non-federal dams within the 
system provide enormous v/ater and power benefits, 
as well as a gauntlet of obstacles challenging both 
upstream and downstream migration of anadromous 
fish. The complexity of the system and varying public 
values result in difficult intergovernmental and 
interagency management problems that can be 
confusing and frustrating. The precipitous decline of 
certain salmon stocks is creating pressure for change. 
Several separate, but related, reviews are underway, 
and various actions are being considered and 
implemented. Last year, BPA committed $100 million 
to fish conservation. Some Corps and Bureau dams 
are storing water for release, while the pool at others 
is being lowered up to 40 feet to increase the velocity 
of downstream flows to aid fish migration. Idaho has 
enacted new legislation to allow the necessary water 
transfers. Flexibility and innovation will be needed to 
resolve system problems, and tradeoffs are inevitable.

The next WSWC Quarterly meetings will be held 
in Salt Lake City, Utah, on July 8-10.

The WESTERN S TATES WATER COUNCIL is an organization of representatives appointed by the Governors 
of member states - Alaska, Arizona, California, Colorado, Hawaii, Idaho, Montana, Nevada, New Mexico, North 
Dakota, Oregon, South Dakota, Texas, Utah, Washington, and Wyoming, with Oklahoma as an associate member 
state.
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LITIGATION

General Adjudication-Arizona

The Arizona Supreme Court has issued an opinion 
in its review of Arizona trial court procedures for 
service of summons, filing, and sen/ice of pleadings 
in the consolidated general adjudication of the Salt, 
Verde, Gila, Agua Fria, Upper Santa Cruz, and San 
Pedro River watersheds (In the Matter of the Rights
to the Use of the Gila River  No. WC-90-0001-IR,
Mar. 19). The trial court entered an order in 1986 to 
establish procedures to manage the complex litigation 
and has implemented them since. In December, 
1990, the Arizona Supreme Court agreed to review six 
issues decided in the pretrial orders. The recent 
opinion addresses the first issue: whether provisions 
for filing and service are constitutional.

In the face of various due process challenges, the 
court upheld the notice by summons and publication 
procedures, which included a comprehensive mailing 
of some 850,000 summons to identifiable land 
owners, water right holders, well owners, and others 
and publication of a number of legal notices in news 
papers printed in or near watershed areas. The 
court acknowledged that some property owners, lien 
holders, and federal government lessees and permit 
hoiderc may not have received a summons by mail, 
but found they were accorded due process through 
newspaper publication. The court siso rejected 
arguments that the content of the notice was 
constitutionally deficient. With respect to filing and 
service of pleadings, the trial court's order required 
each party to file a copy of all pleadings with the 
clerk of the court, who compiled them into a docket 
system. The Arizona Supreme Court held that the 
docketing system was well designed to afford litigants 
adequate notice of all filings, and therefore 
constitutionally sound.

WATER RESOURCES 

Water Supply Outlook/Drought

According to the Soil Conservation Service, spring 
and summer streamflows for nearly all western states 
will be below to well below average. March 1 
forecasts have been reduced as a result of below to 
well below average precipitation during February, in 
combination with lower than average snowpacks. 
Streamflows below 70% of average are expected 
throughout California, Nevada, Oregon, southern 
Idaho, southern Wyoming, southeastern Montana, 
northern and central Utah,1 and along the northern 
border of Colorado. Only southcentral Colorado, New 
Mexico, central Arizona, and central and southeastern 
Alaska can expect above to well above average 
runoff.

Since the beginning of this water year, most 
western states have received well below to near 
average precipitation. Less than 80% of average was 
recorded in February throughout most of Montana, 
Idaho, northern Wyoming, central Oregon, western 
Washington, northeastern California, western Nevada, 
eastern Arizona, eastern Colorado, and northeastern 
New Mexico. Precipitation patterns favor the 
southwest. In February, much of California, Utah, 
southern and eastern Nevada, western and southern 
Arizona, southern New Mexico, the western border of 
Colorado, and central and southeastern Alaska 
received precipitation exceeding 120% of average.

However, below average snowpack conditions 
continue. Snow water equivalent values of less than 
70% were recorded throughout California, Nevada, 
Oregon, southern Idaho, central Montana, western 
Wyoming, central Utah, and northern Alaska. Above 
to well above average snow water contents were 
reported in southeastern Alaska, northcantral
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Washington, central Arizona, southcentral Colorado, 
and New Mexico. With respect to surface water 
storage, six states are near to well above average. 
New Mexico has 179%, compared to Nevada's 13% 
on February 29.

WATER RESOURCES/ENVIRONMENT
Endangered Species

California state and federal water projects will 
sharply reduce their pumping in the Sacramento-San 
Joaquin Delta to protect the endangered winter-run 
Chinook salmon. The cutbacks, announced April 10 
by the California Department of Water Resources and 
the U.S. Bureau of Reclamation, will reduce pumping 
to 1200 cubic feet per second, a fraction of the 
capacity of the state and federal pumping plants. 
Under the cutback the state will pump 350 cfs and 
the Bureau 850 cfs. Immediately before the cutback 
the state was pumping 2,000 cfs and the Bureau 
3300 cfs. The cutback was ordered by the National 
Marine Fisheries Service after consultation over losses 
this year of young winter-run Chinook migrating out 
from the Sacramento River watershed. The projects 
have pumped heavily from the Delta since the rains 
of early February, nearly filing the two million acre- 
foot San Luis Reservoir south of the Delta.

Rivers

The environmental group American Rivers has 
recently released its annual list of "endangered" and 
■threatened" rivers. The focus of the list has changed 
this year away from protecting pristine river resources 
to restoring rivers already adversely affected, in 
American Rivers' view, by hydroelectric development, 
mining, silviculture, agriculture, ground water
withdrawals, and other problems. Western rivers 
included on the "threatened" list are: Virgin River, 
Arizona, Nevada and Utah; Verde River, Arizona; Rio 
Conchos, Rio Grande, Texas; Klamath River, Oregon; 
Illinois River, Oregon; Gunnison River, Colorado; 
Elwha River, Washington; Clavey River, California; and 
Animas River, Colorado.

Rivers included on the "endangered" list are: 
Columbia and Snake River, Washington, Oregon, 
Idaho, and Montana; Blackfoot River, Montana; 
Colorado River, Arizona; American River, California; 
and Alsek and Tatshenshini River, Alaska. The

Columbia and Snake river system is listed first, 
according to an American Rivers representative, 
because of the "tremendous decline in the number of 
native fish species moving up and down those rivers." 
The group asserts that over 200 fish species are 
imperiled in the system.

WATER RIGHTS

Indian Reserved Rights/Northern Cheyenne Tribe

The Senate Select Committee on Indian Affairs 
has reported S. 1607, a bill that codifies a reserved 
water rights settlement agreement between the 
Northern Cheyenne Indian Tribe and the state of 
Montana. It provides approximately $22M to the 
Tribe, half of which the tribe will loan to Montana to 
rehabilitate the Tongue River Dam. The loan's 
repayment agreement will include provisions creating 
an Indian preference clause for all contracts for work 
on the dam. Markup for S. 1607 was first scheduled 
last fall, but was delayed a number of times because 
of opposition from the Administration and because 
some senators had placed holds on the bill. No 
companion bill has yet passed the House.

In addition to its provisions to settle the Northern 
Cheyenne Tribe’s claims, S. 1607 would create a trust 
fund at the Department of Treasury for Indian water 
claims settlement generally. Appropriations under the 
bill, and those for future settlements, would be 
deposited into the fund to provide a consistent and 
dependable funding source for Indian water rights 
settlements. Under current policy, funding for 
settlements often competes with funding for other 
Bureau of Indian Affairs and Indian Health Service 
programs. This competition has been criticized in the 
past.

MEETINGS

Enclosed with this newsletter is a brochure 
advertising a two day symposium sponsored by 
various Oregon water organizations which will focus 
on experiences of administering water marketing 
policies in the western states. Speakers will explore 
both successes and problems related to water 
marketing efforts. Oregon Senator Mark Hatfield will 
be a keynote speaker. The symposium will take 
place May 27-28, at the Willamette University College 
of Law Smith Auditorium in Salem, Oregon.

The WESTERN STATES WATER COUNCIL is an organization of representatives appointed by the Governors 
of member states - Alaska, Arizona, California, Colorado, Hawaii, Idaho, Montana, Nevada, New Mexico, North 
Dakota, Oregon, South Dakota, Texas, Utah, Washington, and Wyoming, with Oklahoma as an associate member 
stale.
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