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HOUSE CS FOR CS FOR SENATE B ILL  NO. 374 (FINANCE)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsors): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR
A B ILL

FOR AN ACT ENTITLED

1 11 An Act relating to investment pools for public entities; and providing for an effective

2 date."

3 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. PURPOSE. The purpose o f this Act is to provide a means for certain public entities to
5 secure the maximum investment return consistent with the preservation of capital and liquidity by
6 pooling money temporarily available for investment The Act allows for the establishment of
7 (1) centralized investment through pooling of certain available money by participating
8 public entities; and
9 (2) operational and investment criteria for inves’ment pools in order to attain the

10 maximum investment return for the public entities’ money consistent with the preservation of capital and
11 liquidity.
12 * Sec. 2. AS 29.35 is amended by adding a new section to read:
13 Sec. 29.35.015. INVESTMENT POOLS. A municipality may invest money in
14 investment pools for public entities as authorized under AS 37.23 only i f  that municipality has

-1- HCS CSSB 374(FIN)
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1 obtained the consent of its governing body through an ordinance authorizing the participation.
2 * Sec. 3. AS 37 is amended by adding a new chapter to read:
3 CHAPTER 23. INVESTMENT POOLS FOR PUBLIC ENTITIES.
4 Sec. 37.23.010. INVESTMENT POOL PARTICIPATION, (a) Subject to this chapter,
5 a public entity may enter into an agreement with other public entities to form and manage an
6 investment pool under which funds o f the participating public entities are administered and
7 invested jointly. A public entity, by itself or with other public entities, may form a nonprofit
8 corporation for the purpose of managing an investment pool.
9 (b) A public entity participating in an investment pool or a nonprofit corporation formed

10 under (a) o f this section may spend money reasonably necessary for the management of the pool,
11 including the employment of staff. Income from investments o f the pool may be used for
12 management costs.
13 (c) The registration requirements of AS 45.55 do not apply to an investment pool formecr
14 under this chapter or to participating public entities with respect to activities of the pool.
15 Sec. 37.23.020. AUTHORIZED INVESTMENTS. An investment pool may invest only
16 in securities that have a final maturity date within 13 months after the date of purchase.
17 Investments may only include
18 (1) obligations of the United States and of an agency or instrumentality o f the
19 United States;
20 (2) repurchase and reverse repurchase agreements secured by the Treasury o f the
21 United States and obligations o f an agency or instrumentality o f the United States;
22 (3) certificates of deposit, bankers acceptances, and other similar obligations o f
23 a bank domiciled in the United States that has
24 (A) outstanding debt rated A or higher by at least one of the nationally
25 recognized rating services; and
26 (B) a combined capital and surplus aggregating at least $500,000,000;
27 (4) commercial paper and other short-term taxable instruments that, at the time
28 of investment, maintain the highest rating by at least two nationally recognized rating services;
29 (5) obligations of a corporation domiciled in the United States or obligations of
30 a municipality that are taxable under federal law, i f  the obligations are rated A or higher by at
31 least two nationally recognized rating services at the time of investment;

HCS CSSB 374(FIN) -2-
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1 (6) certificates of deposit that are issued by a state or federally chartered financial
2 institution that is a commercial or mutual bank, savings and loan association, or credit union and
3 i f  the institution’s accounts are insured through the appropriate federal insuring agency o f the
4 United States, regardless of whether the institution meets the requirements o f (3) of this section;
5 (7) money market funds in which the securities of the fund consist o f obligations
6 listed in this section and otherwise meet the requirements of this chapter,
7 (8) other cash equivalent investments with a maturity date of one year or less after
8 date o f the investment that are of similar quality to those listed in (1) - (7) of this section, are
9 rated A  or higher by at least one of the nationally recognized rating services, and are approved

10 by die public entities participating in that investment pool.
11 Sec. 37.23.030. COLLATERALIZATION. Investment in certificates of deposit under
12 AS 37.23.020(6) and the entire amount of principal and interest payable upon maturity of the
13 certificates must be collateralized by a combination of securities that are marked to market at
14 least monthly and have maturity dates that do not exceed five years. Only the following
15 securities may serve as collateral;
16 (1) obligations of the United States with a maturity date of five years or less after
17 the date o f the pool’s investment transaction, and with a market value of at least 102 percent;
18 (2) securities in United States agencies or instrumentalities that are actively traded,
19 other than mortgage pass-through securities, with a maturity date of
20 (A) one year or less after the date of the pool’s investment transaction, and
21 with a market value of at least 103 percent;
22 (B) of more than one year and less than five years after the date of the
23 pool’s investment transaction, and with a market value of at least 107 percent;
24 (3) mortgage pass-through securities issued by the Government National Mortgage
25 Association with a market value of at least 120 percent;
26 (4) obligations of the state or its political subdivisions secured by the fu ll faith,
27 credit, and taxing power of the state or its political subdivisions, rated A or higher by at least one
28 o f the nationally recognized rating services, with a maturity date of
29 (A) one year or iess after the date of the pool’s investment transaction, and
30 with a market value of at least 102 percent;
31 (B) more than one and less than five years after the date of the pool’s

WORK DRAFT WORK DRAFT WORK DRAFT
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1  investment transaction, and with a market value of at least 107 percent
2 Sec. 37.23.040. PORTFOLIO RESTRICTIONS. The portfolio o f an investment pool
3 . under this chapter may not contain
4 (1) more than five percent of total investments in securities of one issuer unless
5 the securities are an obligation of or guaranteed by the United States;
6 (2) more than 30 percent of total investments in securities of companies whose
7 principal business is in the same industry; or
8 (3) transactions in futures, options, derivative securities, or short sales.
9 Sec. 37.23.050. INVESTMENT MANAGEMENT. The public entities participating in

10 an investment pool under this chapter shall provide for management of investments in the pool
11 by contracting for investment management and related services with
12 '  (1) a securities broker-dealer registered under AS 45.55.030 and under 15 U.S.C.
13 78o (Securities Exchange Act of 1934);
14 (2) an investment adviser registered under AS 45.55.030 and under 15 U.S.C.
15 80b-3 (InvestmenL Advisers Act of 1940);
16 (3) the Department of Revenue; or
17 (4) a financial institution that is a state or federally chartered commercial or
18 mutual bank, savings and loan association, or credit union i f  the institutions’s accounts are
19 insured through the appropriate federal insuring agency of the United States, and i f  the institution
20 has trust powers under state or federal law.
21 Sec. 37.23.060. INVESTMENT RESPONSEBILIilHS. The management and investment
22 o f assets by investment pools shall be done with the care, skill, prudence, and diligence under
23 the circumstances then prevailing that an institutional investor would use in the conduct o f an
24 enterprise of a like character and with like aims.
25 Sec. 37.23.070. REPORTS; DISCLOSURE STATEMENT, (a) The manager o f an
26 investment pool shall provide to the participating public entities a monthly report on the
27 allocation of income of investments of the pool and describing activities of the pool. A t least
28 annually, the manager o f an investment pool shall provide a disclosure statement on the
29 management and operation of the pool to each public entity participating in the pool. The
30 disclosure statement must include a copy of the annual audit required under AS 37.23.080.
31 (b) A public entity participating in an investment pool that is an organization composed

HCS CSSB 374(FIN) -4-
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of political subdivisions of the state shall prompdy provide a copy of each report or statement 

received under (a) o f this section to its members who are participating in the investment pool.

(c) The manager of an investment pool shall provide to a prospective participant in the 

pool copies of monthly reports prepared under (a) of this section for the past year, and a copy 

of the most recent disclosure'statement prepared under (a) of this section;

Sec. 37.23.080. ANNUAL AUDIT. By September 30 of each year, the manager o f an 

investment pool shall submit to the participating public entities an audit of the pool’s investments 

as of June 30 o f that year. The audit must be performed by a certified public accountant licensed 

under AS 08.04 who is not

(1) an employee of a public entity participating in the investment pool; or

(2) a contractor or an employee of a contractor who performed investment 

services for the investment pool.

Sec. 37.23.090. LIMITATION OF LIABILITY. The state, except when providing 

investment management and related services under AS 37.23.050(3), and participating public 

entities are not liable for any acts or omissions of an investment manager with whom the 

participating entities have contracted for investment management and related services under 

AS 37.23.050.

Sec. 37.23.900. DEFINITION. For purposes of this chapter, "public entity" means a 

political subdivision of the state, including a municipality and its subdivisions, a school district, 

a regional educational attendance area, or an organization composed of political subdivisions of 

the state.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA(907) 465-3867 or 465-2450FAX (907) 465-2029 240 Main Street, Suite 500Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  M arch 19, 1992

SUBJECT: D ifferent T reatm ent o f In-state and Out-of-State Investm ent
M anagers (CSSB 374(FIN))

TO: Senator A1 Adam s

FRO M : Tam ara B randt Cook
D irector ^  Q C S

T he bill dealing with investm ent pools for public organizations requires tha t pools 
established under the chapter provide for m anagem ent o f investments by only certain 
entities listed in Sec. 37.23.050. U nder paragraph 1 certain broker-dealers may 
m anage investments, but only if they are employed by a com pany with a  perm anently 
staffed office located in the state. U nder paragraph 4 certain financial institutions 
m ay m anage investments, but only if their principal offices are in the state. Y ou have 
asked w hether these two requirem ents which favor in-state businesses raise 
constitutional questions.

It appears tha t these requirem ents could be challenged under the  state  equal 
pro tection  provision. I cannot predict w hether a  challenge would be successful, bu t 
the  outcom e would depend upon  the purpose behind the distinctions m ade betw een 
businesses with offices in the state  and others.

It is clear tha t corporations which are authorized to do business in the state  are 
afforded protection under the equal protection clause. Discrimination betw een 
resident businesses and nonresident businesses based solely on a purpose of assisting 
the  one class over the o ther economically will not be upheld under equal protection 
analysis. fLvnden Transport. Inc. v. State. 532 P.2d 700 (Alaska 1975)) W ith respect 
to the paragraphs at issue, I cannot think of what the purpose would be of treating 
in-state and out-of-state businesses differently if the different treatment- is not 
economically m otivated. However, if there  is a  legitimate purpose behind the 
d ifferent trea tm en t (perhaps safety o f investments), then the state will be in a  much 
b e tte r  position to defend the distinction.
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P o s i t i o n  P a p e r

C S  S B  3 7 4  (F IN A N C E ) - I n v e s t m e n t  P o o l s  f o r  P u b l i c  E n t i t i e s

The Alaska Municipal League supports CS SB 374 (FINANCE), an Act relating to investment 
pools for public entities. Such legislation authorizing the formation and operation o f investment 
pools by and fo r public entities, such as municipalities, school districts, and organizations 
composed o f pub lic entities, is a legislative priority o f the Alaska Municipal League. SB 374 
represents a comprom ise on behalf of the AML and the administ/ation to meet their objections 
which resulted in Governor Hickel's veto of SB 182, introduced last year by the Senate 
Community and Regional Affairs Committee at the request o f the League. It is the intent of the 
AML to  form an investment pool under the legislation to assist municipalities and other public 
entities with the safekeeping, investment, and return on their funds. See a copy of the AML’s 
Municipal Platform statement on investment pool legislation attached.

The major difference between SB 374 and CS fo r SB 182 (Finance), the legislation approved by 
the legislature last year, is one of philosophy. As authorizing legislation requiring cooperative 
agreements, CS fo r SB 182 (Finance) relied on the agreements or contracts between the public 
entities (which did not include the State of Alaska and state funds) choosing to participate in an 
investment pool to  spell out in detail investment criteria and policies. SB 374, which also requires 
such agreements, puts many of the investment criteria and policies, such as a list o f authorized 
investments, collateralization and reporting requirements, and liability limitations, in statute. The 
result is a longer bill with perhaps less flexibility on the part of the pool to respond to the 
sometimes rapidly changing world of finance. However, the effect will be the same - an 
investment alternative for public entities to realize maximum returns on short-term, non-pension 
funds consistent w ith the preservation of capital and liquidity. SB 374 would allow municipalities, 
school districts, and the AML to form, operate, and invest in an investment pool for public 
entities. CS SB 374 (FINANCE) amends the original bill in a few relatively m inor ways, and the 
AML does not ob ject to  any of the changes.

The AML has spent considerable time and money researching and developing an investment 
pool and has been ready to proceed with the formation of a pool for public entities under this 
or sim ilar legislation for over a year. The Alaska Municipal League urges the passage of SB 374 
as soon as possible.

A ttachment

SAB6:SB374.503
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I n v e s t m e n t  P o o l i n g  

f o r  P u b l i c  E n t i t l e s

The Alaska Municipal League urges the legislature and the governor to approve 
legislation authorizing public entitles to enter Into agreements with other public 
entitles regarding the formation and operation of Investment pools under which 
funds of the participating public entitles can be administered and Invested Jointly.
Governor Hickel vetoed investment pool legislation (SB 182) introduced at the request of 
the Alaska Municipal League and passed by the 17th Legislature in 1991. The League 
continues to support such legislation to allow formation of a pool to provide professional 
investment advice and services to "public entities" for short-term, non-pension funds. 
Investments in such a pool would emphasize security and liquidity while providing a good 
rate of return. Investment policies and procedures would be included in the agreement 
between the pool and the entity choosing to participate. The pool would utilize only 
prime grade securities with short-term maturities and those with active secondary 
markets. "Public entities" should include municipalities, municipal school districts, REAA’s, 
and organizations composed of such entities.
Such legislation would clarify the "joint powers" statute (AS 29.35.010 (13)) to specifically 
authorize such pools, give the AML the authority to establish the pool as a service 
program, and assist the pool in receiving a favorable IRS tax ruling. The AML is not 
seeking the assistance of the state in operating the pool. No state funds would be 
involved, and therefore there is no liability on the state. This is an example of how 
municipalities and school districts can work together to assist themselves and reduce 
their dependence on the state.
Local government investment pools exist in over 28 states. Some are operated by the 
state treasury and some are independent of the state. In November 1989, the AML 
membership, representing 125 municipalities, passed a resolution asking the AML Board 
of Directors to investigate the feasibility of a municipal investment pool. After a great deal 
of research and expense, the AML 1) determined the feasibility of such a pool and 
decided to proceed with the formation of a pool, 2) introduced legislation to clarify the 
League’s authority to form and operate a pool, and 3) after sending out a request for 
proposals, selected a professional investment management firm and financial institution 
to assist the League with the formation and operation of the pool. Unfortunately, even 
though the legislation was approved by the legislature, Governor Hickel vetoed the 
legislation, delaying the implementation of the League pool.
The AML is waiting for the passage of legislation to establish a pool to provide investment 
services to public entities to protect and make the most of public funds.

Member of the National League of Cities and the National Association of Counties
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b i l l  r e la t in g  to  in v e s tm e n t  p o o ls  f o r  p u b l ic  e n t it ie s .

S e c t io n  2  o f  th e  b i l l  a m e n d s  A S  1 4 .0 8 .1 0 1  b y  a l lo w in g  a r e g io n a l e d u c a t io n a l 
a tte n d a n c e  a re a  (R E A A ) to  p a r t ic ip a te  in  a n  in v e s tm e n t  p o o l ,  b u t  o n ly  i f  a p p ro v e d  
b y  th e  c o m m is s io n e r  o f  e d u c a t io n .  T h is  w i l l  p ro v id e  s ta te  o v e rs ig h t  o f  a n  R E A A 's  
d e s ire  to  p a r t ic ip a te  in  a n  in v e s tm e n t  p o o l.  /  b e lie v e  s u c h  o v e r s ig h t  is  n e c e s s a ry  
b e c a u s e  o f  th e  p o t e n t ia l  s ta te  l ia b i l i t y  p ro b le m s  a s s o c ia te d  w i th  R E A A 's  (w h ic h  do  
n o t  e n jo y  a  d is t in c t  le g a l e x is te n c e  s e p a ra te  f r o m  th e  s ta te ) .  H o w e v e r ,  b e c a u s e  
o n ly  te m p o r a r i ly  a v a ila b le  s u rp lu s  c a s h  is  a l lo w e d  to  b e  in v e s te d  in  a n  in v e s tm e n t  
p o o !, th e  c o m m is s io n e r  o f  e d u c a t io n  c a n  d e te rm in e  w h e th e r  a  p a r t ic u la r  R E A A  is  
f in a n c ia l ly  h e a l th y  a n d  s h o u ld  b e  a l lo w e d  to  p a r t ic ip a te .

S e c t io n  3  o f  th e  b i l l  a m e n d s  2 9  b y  re q u ir in g  a m u n ic ip a l i t y 's  g o v e rn in q  b o d y  to  
c o n s e n t  to  th e  m u n ic ip a l i t y  p a r t ic ip a t in g  in  a n  in v e s tm e n t  p o o l  e s ta b l is h e d  u n d e r  
A S  3 7 . 2 7  b e fo re  i t  m a y  jo in .

S e c t io n  4  o f  th e  b i l l  a d d s  a n e w  c h a p te r  o n  in v e s tm e n t  p o o ls  f o r  p u b l ic  e n t i t ie s  to  
A S  3 7 . S p e c if ic  in v e s tm e n t  c r ite r ia ,  o b je c t iv e s  a n d  g u id e l in e s ,  a u d it  re q u ire m e n ts ,  
a n d  d is c lo s u re  p o l ic ie s  to  b e  fo l lo w e d  b y  p a r t ic ip a n ts  in  a n  in v e s tm e n t  p o o l  a re  s e t  
o u t  in  th is  s e c t io n .  A d d i t io n a l ly ,  in v e s tm e n t  p o r t f o l io  r e s t r ic t io n s  a re  e s ta b lis h e d .



The b i l l  p r o v id e s  th a t  p u b l ic  e n t i t ie s  p a r t ic ip a t in g  in  a n  in v e s tm e n t  p o o !  m a y  fo rm  
n o n p r o f i t  c o r p o r a t io n s  f o r  th e  p u rp o s e  o f  o v e rs e e in g  th e  m a n a g e m e n t o f  a p o o l.  A  
n o n p r o f i t  c o r p o r a t io n  a n d  th e  p a r t ic ip a n ts  in  a  p o o l  a re  g iv e n  e x p lic i t  a u th o r i t y  to  
s p e n d  m o n e y  re a s o n a b ly  n e c e s s a ry  f o r  th e  m a n a g e m e n t  o f  th e  p o o l ,  in c lu d in g  th e  
h ir in g  o f  n e c e s s a ry  e m p lo y e e s . H o w e v e r ,  th e  n o n p r o f i t  c o rp o ra t io n  m a y  n o t  
p ro v id e  d ir e c t  in v e s tm e n t  s e rv ic e s ,  in s te a d ,  a l l  in v e s tm e n t  p o o ls  ( w h e th e r  
m a n a g e d  b y  n o n p r o f i t  c o rp o ra t io n s  o r  n o t )  m u s t  p r o v id e  f o r  in v e s tm e n t  
m a n a g e m e n t  a n d  r e la te d  s e rv ic e s  b y  c o n t r a c t in g  \ / i t h  o n e  o f  th e  fo l lo w in g :  (1 ) a n  
in v e s tm e n t  a d v is o r  r e g is te re d  u n d e r  th e  In v e s tm e n t  A d v is o r s  A c t  o f  1 9 4 0  (1 5  
U .S .C . 8 0 b - 1 - 8 0 b - 2 ) ;  (2 ) th e  s ta te  D e p a r tm e n t  o f  R e v e n u e ; o r  (3 ) a n  A la s k a  
f in a n c ia l in s t i t u t io n  h a v in g  t r u s t  p o w e rs .  In v e s tm e n t  m a n a g e rs  a re  s u b je c t  to  th e  
p r u d e n t - e x p e r t  ru le  in  p e r fo rm a n c e  o f  in v e s tm e n t  m a n a g e m e n t a n d  re la te d  
s e rv ic e s .

F in a lly ,  th e  b i l l  d e f in e s  th o s e  p u b l ic  e n t i t ie s  a l lo w e d  to  p a r t ic ip a te  in  a n  in v e s tm e n t  
p o o l  a s  in c lu d in g  a l l  c la s s e s  o f  m u n ic ip a li t ie s  a n d  th e ir  s u b d iv is io n s ,  s c h o o l 
d is t r ic ts ,  R E A A 's  ( w ith  th e  a p p ro v a l o f  th e  c o m m is s io n e r  o f  e d u c a t io n ) ,  
o rg a n iz a t io n s  c o m p o s e d  o f  p o l i t ic a l  s u b d iv is io n s  (s u c h  a s  th e  A la s k a  M u n ic ip a l 
L e a g u e ). V illa g e s  a n d  n o n p r o f i t  c o m m u n ity  c o r p o ra t io n s  a re  e x c lu d e d  a s  p u b l ic  
e n t it ie s  f o r  th e  p u rp o s e s  o f  th is  b ill.

/  u rg e  y o u r  s u p p o r t  o f  th is  b ill.  In v e s tm e n t  p o o ls  f o r  p u b l ic  e n t i t ie s  h a v e  b e e n  
h ig h ly  s u c c e s s fu l  in  o th e r  s ta tu s  th a t  a l lo w  s u c h  in v e s tm e n ts .  P y  a llo w in g  o u r  
p u b l ic  e n t i t ie s  to  in v e s t  jo in t l y  in  in v e s tm e n t  p o o ls ,  i t  is  m y  h o p e  th a t  th e s e  e n t i t ie s  
w i l l  re a liz e  m a x im u m  in v e s tm e n t  re tu rn s  w i th  p re s e rv a t io n  o f  c a p ita l  a n d  l iq u id i ty  
a n d , e v e n tu a lly ,  h e lp  a lle v ia te  th e  g r o w in g  lo c a l  g o v e r n m e n t  b u rd e n  o n  d e c re a s in g  
s ta te  re v e n u e .

S in c e re ly ,

The Honorable Richard  /. E/iason
J a n u a r y  29, 1 9 9 2

P a g e  2

W a lte r  J .  H ic k e l 
G o v e rn o r




