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A  B I L L  

F O R  A N  A C T  E N T I T L E D

1  " A n  A c t  r e l a t i n g  t o  p e n a l t i e s  f o r  v i o l a t i o n  o f  w o r k p l a c e  s a f e t y  l a w s ;  a n d  a s s e s s i n g  c o s t s

2  f o r  a n  e m p l o y e r ’ s  f a i l u r e  t o  a p p e a r  a t  c e r t a i n  h e a r i n g s  o f  t h e  O S H A  R e v i e w  B o a r d . "

3  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4  *  S e c t i o n  I .  A S  1 8 . 6 0 . 0 9 3  i s  a m e n d e d  b y  a d d i n g -  a  n e w  s u b s e c t i o n  t o  r e a d :

8

6
7

( f )  I f  a n  e m p l o y e r  f a i l s  w i t h o u t  g o o d  c a u s e  t o  a p p e a r  a t  a  h e a r i n g  h e l d  u n d e r  t h i s  s e c t i o n  

a f t e r  r e c e i v i n g  p r o p e r  n o t i c e  o f  t h e  h e a r i n g ,  t h e  O S H A  R e v i e w  B o a r d  m a y  o r d e r  t h e  e m p l o y e r  

t o  p a y  a l l  r e a s o n a b l e  e x p e n s e s  i n c u r r e d  b y  t h e  b o a r d  f o r  t h e  h e a r i n g ,  i n c l u d i n g  t h e  b o a r d ' s  a c t u a l  

t r a v e l  e x p e n s e s  a n d  p e r  d i e m .

9 S e c .  2 .  A S  1 8 . 6 0 . 0 8 5  i s  a m e n d e d  t o  r e a d :

10 S e c .  1 8 . 6 0 . 0 8 5 .  P R O H I B I T I O N  O F  U N A U T H O R I Z E D  N O T I C E  O F  I N S P E C T I O N .  A

14

11
12
13

p e r s o n  m a y  n o t  g i v e  [ N O ]  u n a u t h o r i z e d  n o t i c e  o f  a  d e p a r t m e n t  s a f e t y  o r  h e a l t h  i n s p e c t i o n  

[ M A Y  B E  G I V E N ] .  A  p e r s o n  w h o  g i v e s  u n a u t h o r i z e d  n o t i c e  o f  a  s a f e t y  o r  h e a l t h  i n s p e c t i o n ,  

u p o n  c o n v i c t i o n ,  i s  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 7 , 0 0 0  [ $ 1 , 0 0 0 ] ,  o r  b y  i m p r i s o n m e n t  

f o r  n o t  m o r e  t h a n  1 8 0  d a y s ,  o r  b y  b o t h .
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*  S e c .  3. A S  1 8 . 6 0 . 0 9 5 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A n  e m p l o y e r  w h o  k n o w i n g l y  [ W I L F U L L Y ]  o r  r e p e a t e d l y  v i o l a t e s  a  p r o v i s i o n  o f  

A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5  t h a t  i s  a p p l i c a b l e  t o  t h e  e m p l o y e r  o r  a  s t a n d a r d  o r  r e g u l a t i o n  a d o p t e d  

u n d e r  A S  I S . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5  m a y  b e  a s s e s s e d  b y  t h e  c o m m i s s i o n e r  a  c i v i l  p e n a l t y  o f  n o t  m o r e  

t h a n  $ 7 0 . 0 0 0  [ $ 1 0 , 0 0 0 ]  f o r  e a c h  v i o l a t i o n .  E x c e p t  w h e n  a  . s e t t l e m e n t  i s  n e g o t i a t e d ,  t h e  

c o m m i s s i o n e r  s h a l l  a s s e s s  a  m i n i m u m  p e n a l t y  o f  $ 5 . 0 0 0  f o r  a  v i o l a t i o n  u n d e r  t h i s  s u b s e c t i o n  

t h a t  w a s  c o m m i t t e d  k n o w i n g l y .

*  S e c .  4. A S  1 8 . 6 0 . 0 9 5 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  A n  e m p l o y e r  w h o  r e c e i v e s  a  c i t a t i o n  f o r  a  s e r i o u s  v i o l a t i o n  o f  a  p r o v i s i o n  o f  

A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5  t h a t  i s  a p p l i c a b l e  t o  t h e  e m p l o y e r  o r  o f  a  s t a n d a r d  o r  r e g u l a t i o n  

a d o p t e d  u n d e r  A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5  s h a l l  b e  a s s e s s e d  b y  t h e  c o m m i s s i o n e r  a  c i v i l  p e n a l t y  

o f  u p  t o  $ 7 . 0 0 0  [ $ 1 , 0 0 0 ]  f o r  e a c h  v i o l a t i o n .  F o r  p u r p o s e s  o f  t h i s  s u b s e c t i o n ,  a  s e r i o u s  v i o l a t i o n  

i s  c o n s i d e r e d  t o  e x i s t  i f  t h e  v i o l a t i o n  c r e a t e s  i n  t h e  p l a c e  o f  e m p l o y m e n t  a  s u b s t a n t i a l  p r o b a b i l i t y  

o f  d e a t h  o r  s e r i o u s  p h y s i c a l  h a r m .  H o w e v e r ,  a  s e r i o u s  v i o l a t i o n  i s  n o t  c o n s i d e r e d  t o  e x i s t  i f  t h e  

e m p l o y e r  d i d  n o t ,  a n d  c o u l d  n o t  w i t h  t h e  e x e r c i s e  o f  r e a s o n a b l e  d i l i g e n c e ,  k n o w  o f  t h e  p r e s e n c e  

o f  t h e  v i o l a t i o n .

*  S e c .  5 .  A S  1 8 . 6 0 . 0 9 5 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  A n  e m p l o y e r  w h o  r e c e i v e s  a  c i t a t i o n  f o r  a  v i o l a t i o n  o f  a  p r o v i s i o n  o f  A S  1 8 . 6 0 . 0 1 0  -  

1 8 . 6 0 . 1 0 5  t h a t  i s  a p p l i c a b l e  t o  t h e  e m p l o y e r  o r  a  s t a n d a r d  o r  r e g u l a t i o n  a d o p t e d  u n d e r  

A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5 ,  a n d  t h e  v i o l a t i o n  i s  s p e c i f i c a l l y  d e t e r m i n e d  n o t  t o  b e  o f  a  s e r i o u s  

n a t u r e ,  m a y  b e  a s s e s s e d  b y  t h e  c o m m i s s i o n e r  a  - c i v i l  p e n a l t y  o f  u p  t o  $ 7 . 0 0 0  [ $ 1 , 0 0 0 ]  f o r  e a c h  

v i o l a t i o n .

*  S e c .  6 .  A S  1 8 . 6 0 . 0 9 5 ( d )  i s  a m e n d e d  t o  r e a d :

( d )  A n  e m p l o y e r  w h o  f a i l s  t o  c o r r e c t  . i  v i o l a t i o n  w i t h i n  t h e  p e r i o d  p e r m i t t e d  f o r  i t s  

c o r r e c t i o n  f o r  w h i c h  a  c i t a t i o n  h a s  b e e n  i s s u e d  m a y  b e  a s s e s s e d  b y  t h e  c o m m i s s i o n e r  a  c i v i l  

p e n a l t y  o f  n o t  m o r e  t h a n  $ 7 , 0 0 0  [ $ 1 , 0 0 0 ]  f o r  e a c h  d a y  d u r i n g  w h i c h  t h e  f a i l u r e  t o  c o r r e c t  t h e  

v i o l a t i o n  c o n t i n u e s .

*  S e c .  7 .  A S  1 8 . 6 0 . 0 9 5 ( e )  i s  a m e n d e d  t o  r e a d :

( e )  A n  e m p l o y e r  w h o  k n o w i n g l y .  [ W I L F U L L Y ]  o r  r e p e a t e d l y  w i t h  c r i m i n a l  n e g l i g e n c e ,  

a s  d e f i n e d  i n  A S  1 1 . 8 1 . 9 0 0 ,  v i o l a t e s  a  p r o v i s i o n  o f  A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5  t h a t  i s  a p p l i c a b l e  

t o  t h e  e m p l o y e r  o r  a  s t a n d a r d  o r  r e g u l a t i o n  a d o p t e d  u n d e r  A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5 ,  a n d  t h e

CSSSHI1 33(JUD) *2-
.Veiv' Text Underlined [DELETED TEXT BRACKETED!

11110033(1



r

(

1
2
3

4

5

6
7

8 
9

10
11
12
1 3

1 4

1 5

16 *

1 7

1 8

19 *

2 0  t h a t

v i o l a t i o n  c a u s e s  d e a t h  t o  a n  e m p l o y e e ,  u p o n  c o n v i c t i o n ,  i s  u u i l t v  o f  a  c l a s s  A  m i s d e m e a n o r  

p u n i s h a b l e  u n d e r  A S  1 2 . 5 5 ,  e x c e p t  t h a t  t h e  m a x i m u m  l i n e  t h a t  t h e  c o u r t  m a v  i m p o s e  o n  a  

d e f e n d a n t  w h o  i s  a n  i n d i v i d u a l  i s  $ 7 0 . 0 0 0  f o r  a  f i r s t  c o n v i c t i o n  t i n d e r  t h i s  s u b s e c t i o n  a n d  

$ 1 4 0 . 0 0 0  f o r  a  s u b s e q u e n t  c o n v i c t i o n  u n d e r  t h i s  s u b s e c t i o n .  T h i s  . s u b s e c t i o n  d o e s  n o t  

p r e c l u d e  > ; e c u t i o n  b r o u g h t  u n d e r  A S  1 1  [ B Y  A  F I N E  O F  N O T  M O R E  T H A N  $ 1 0 , 0 0 0 .  

O R  B Y  i f e i P R I S O N M E N T  F O R  N O T  M O R E  T H A N  S I X  M O N T H S ,  O R  B Y  B O T H .  

H O W E V E R ,  U P O N  A  S E C O N D  C O N V I C T I O N  A F T E R  A  P R I O R  C O N V I C T I O N  F O R  A  

V I O L A T I O N  C A U S I N G  D E A T H ,  A N  E M P L O Y E R  I S  P U N I S H A B L E  B Y  A  F I N E  O F  N O T  

M O R E  T H A N  $ 2 0 , 0 0 0 ,  O R  B Y  I M P R I S O N M E N T  F O R  N O T  M O R E  T H A N  O N E  Y E A R .  O R  

B Y  B O T H ] .

S e c .  8 .  A S  1 8 . 6 0 . 0 9 5 ( f )  i s  a m e n d e d  t o  r e a d :

( f )  A  p e r s o n  w h o  k n o w i n g l y  m a k e s  a  f a l s e  s t a t e m e n t ,  r e p r e s e n t a t i o n ,  o r  c e r t i f i c a t i o n  i n  

a n  a p p l i c a t i o n ,  r e c o r d ,  r e p o r t ,  p l a n  o r  o t h e r  d o c u m e n t  f i l e d  o r  r e q u i r e d  t o  b e  m a i n t a i n e d  u n d e r  

A S  1 8 . 6 0 . 0 1 0  -  1 8 . 6 0 . 1 0 5 ,  u p o n  c o n v i c t i o n ,  i s  p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  S 7 0 . 0 0 0  

[ $ 1 0 , 0 0 0 ] ,  o r  b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  s i x  m o n t h s ,  o r  b y  b o t h .

S e c .  9 .  A S  1 8 . 6 0 . 0 9 5 ( g )  i s  a m e n d e d  t o  r e a d :

( g )  A n  e m p l o y e r  w h o  v i o l a t e s  t h e  p o s t i n g  r e q u i r e m e n t s  o f  t h i s  c h a p t e r  s h a l l  b e  a s s e s s e d  

b y  t h e  c o m m i s s i o n e r  a  c i v i l  p e n a l t y  o f  u p  t o  $ 7 . 0 0 0  [ 3 1 , 0 0 0 ]  f o r  e a c h  v i o l a t i o n .

S e c .  1 0 .  A S  1 8 . 6 0 . 0 8 5  a n d  1 8 . 6 0 . 0 9 5 ,  a s  a m e n d e d  b y  s e c s .  2  -  9  o f  t h i s  A c t ,  a p p l y  t o  v i o l a t i o n s

o c c u r  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .
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Fiscal Note Analysis fo r:

" A n  A c t  re la t in g  to  p e n a l t i e s  f o r  v io la t io n  o f  w o r k p l a c e  s a f e ty  l a w s . . . "

T h i s  b i l l  w o u l d  i n c r e a s e  t h e  a m o u n t  o f  t h e  p e n a l t i e s  c h a r g e d  f o r  t h e  v i o l a t i o n  o f  w o r k p l a c e  

s a f e t y  l a w s .  B e c a u s e  o f  t h e  i n c r e a s e  i n  p e n a l t i e s ,  w e  e x p e c t  a n  i n c r e a s e  i n  t h e  n u m b e r  o f  

c o n t e s t e d  v i o l a t i o n s  a n d  i n  t h e  n u m b e r  o f  r e q u e s t s  f o r  i n f o r m a l  c o n f e r e n c e s .  T h i s  i n c r e a s e d  

w o r k l o a d  w o u l d  r e s u l t  i n  a d d i t i o n a l  t r a v e l  f o r  e x i s t i n g  s t a f f  a s  w e l l  a s  t h e  O S H A  R e v i e w  

B o a r d  m e m b e r s .  A d d i t i o n a l  l e g a l  s u p p o r t  f o r  t h e  r e v i e w  b o a r d  w o u l d  a l s o  b e  r e q u i r e d .

E x p e n d i t u r e s

T r a v e l  $ 1 0 . 0

O S H  R e v i e w  B o a r d  ( 5 . 0 )

E x i s t i n g  S t a f f  ( 5 . 0 )

C o n t r a c t u a l  $ 2 0 . 0

L e g a l  s u p p o r t  f o r  R e v i e w  B o a r d  ( 1 5 . 0 )

L e g a l  s u p p o r t  f o r  d e p a r t m e n t  ( 5 . 0 )

T o t a l  C o s t  $ 3 0 . 0

T h e s e  c o s t s  s h o u l d  d e c r e a s e  a f t e r  t h e  f i r s t  t w o  y e a r s  i f  t h e  b i l l  a c h i e v e s  i t s  g o a l  o f  p r o v i d i n g  

m o r e  i n c e n t i v e  f o r  e m p l o y e r s  t o  v o l u n t a r i l y  c o r r e c t  h a z a r d s  s o  t h a t  w e  f i n d  f e w e r  s e r i o u s  

v i o l a t i o n s .  T h e r e f o r e  w e  s h o u l d  h a v e  n o  a d d i t i o n a l  c o s t s  b e y o n d  1 9 9 3 .

R e v e n u e s

T h e  d e p a r t m e n t  a s s e s s e d  a  t o t a l  o f  $ 3 0 0 , 6 0 0  i n  p e n a l t i e s  i n  F Y  9 0  w i t h  a  c o l l e c t i o n  r a t e  o f  

a p p r o x i m a t e l y  7 0 % .  W e  e s t i m a t e  a b o u t  $ 3 0 0 , 0 0 0  i n  a d d i t i o n a l  p e n a l t i e s  w o u l d  b e  a s s e s s e d  

i n  F Y  9 2  w i t h  t h e  n e w  r a t e s .  A s s u m i n g  o u r  7 0 %  c o l l e c t i o n  r a t e ,  r e v e n u e s  w o u l d  i n c r e a s e  

b y  $ 2 1 0 , 0 0 0 .

A f t e r  t h e  f i r s t  y e a r ,  w e  a n t i c i p a t e  r e v e n u e s  w o u l d  d e c r e a s e  a s  e m p l o y e r s  v o l u n t a r i l y  c o r r e c t  

h a z a r d s  a n d  f e w e r  v i o l a t i o n s  a r e  d e t e c t e d .  T h u s ,  a f t e r  f i v e  y e a r s  w i t h  t h e  n e w  p e n a l t i e s  w e  

p r o j e c t  t h e  d e t e r r e n t  a f f e c t  o f  t h e  h i g h e r  r a t e s  w o u l d  b r i n g  r e v e n u e s  b a c k  t o  w h a t  t h e y  

c u r r e n t l y  a r e .

T h e  b i l l  w o u l d  a l s o  p e r m i t  t h e  c o l l e c t i o n  o f  e x p e n s e s  i n c u r r e d  w h e n  e m p l o y e r s  f a i l  t o  a p p e a r  

a t  a n  O S H  R e v i e w  B o a r d  H e a r i n g .  T h e  a v e r a g e  d a i l y  c o s t  f o r  t h e  O S H  R e v i e w  B o a r d  t o  

h o l d  h e a r i n g s  i s  $ 1 , 0 0 0 .  I f  i t  m u s t  c a n c e l  f i v e  d a y s  o f  h e a r i n g s  b e c a u s e  e m p l o y e r s  d o  n o t  

a p p e a r  a t  h e a r i n g s ,  t h e  B o a r d  c o u l d  a s k  f o r  $ 5 , 0 0 0  i n  r e i m b u r s a b l e  e x p e n s e s  f r o m  

e m p l o y e r s .  O n c e  e m p l o y e r s  u n d e r s t a n d  t h a t  t h e y  m a y  b e  l i a b l e  f o r  s u c h  c o s t s ,  t h e  n u m b e r  

o f  c a n c e l l a t i o n s  s h o u l d  d e c r e a s e  a n d  t h e r e f o r e ,  i t  i s  e x p e c t e d  a f t e r  t h e  s e c o n d  y e a r ,  n o  

s i g n i f i c a n t  r e v e n u e  w i l l  b e  r a i s e d  u n d e r  t h i s  p r o v i s i o n .

A s s u m p t i o n :  E f f e c t i v e  d a t e  o f  J u l y  1 ,  1 9 9 1 .
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Juneau, Alaska 99811 

(907) 465-4992

Alaska State Legislature
Representative Niilo Koponen

H ouse D is tr ic t  21 119 N. Cushman, Suite 207 
. Fairbanks, Alaska 99701 

(907) 456-8172

♦ P O S I T I O N  P A P E R *  

H B  3 3

Both Minor and Gross violations of Alaska's Occupational Safety 
and Health Statutes remained i \ the same $10,000 or lower level 
since passage of the original legislation in 1973.
In November of 1990 Congress passed legislation requiring the 
federal Occupational Safety and Health Administration to increase 
penalties for OSHA violations. Under the State occupational. safety 
and health plan, Alaska is required to raise their standards to 
comply with the new federal OSHA penalties. If we fail to do so, 
Alaska could lose its enforcement power to the Federal Agency.
The amendments provide for a maximum of $70,000 for willful and 
repeated violations, a minimum of $5,000 for each willful violation, 
and a maximum of $7,000 for serious, violations. This is a 
substantial increase from earlier penalties and more than doubled 
the Increase in penalties that I originally wanted to raise in th’s 
legislation.
Congress believes that this increased maximum penalty will 
encourage businesses to conform to workplace safety laws and 
regulations. As businesses adjust to a tight economic environment, 
it is important that worker health and safety not be sacrificed. 
Maintaining a safe workplace is less costly than facing the potential 
of high penalties and paying the costs of accidents and injuries. HB 
33 will bring Alaska into conformity with Federal law.
According to the latest statistics, Alaska occupational safety and 
health injury and illness incidence rate is 43% higher than that of 
the nation and is now the second highest in the nation.
It is rny sincere hope that this legislation will result In fewer 
injuries, fewer fines and lower workers' compensation Insurance 
costs. The continually rising number of injuries and fatalities to 
Alaskan workers testifies to the ineffectiveness of our present 
statutes. So long as it Is cheaper to pay the fine than to correct a 
dangerous situation we cannot expect Improvement in the 
workplace.

— < = §0?—
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P.O. BOX 21149
JUNEAU, ALASKA 99802-1U9
PHONE: (907) 465-2700

FAX: (907) 465-2784

M a r c h  12. 1 9 9 1

H o n o r a b l e  D a v e  D o n l e y ,  C h a i r m a n  

J u d i c i a r y  C o m m i t t e e  

H o u s e  o f  R e p r e s e n t a t i v e s  

P. 0. B o x  V

J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  R e p r e s e n t a t i v e  D o n l e y :

A p p a r e n t l y  t h e r e  h a s  b e e n  s o m e  c o n f u s i o n  o v e r  H B  33, t o  i n c r e a s e  

o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  p e n a l t i e s ,  w i t h  r e g a r d  t o  w h i c h  

p r o v i s i o n s  a r e  n e c e s s a r y  t o  a d o p t  i n  o r d e r  t o  b r i n g  A l a s k a  i n t o  

p a r i t y  w i t h  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  Act, a n d  

w h i c h  a r e  d i s c r e t i o n a r y .  T h e r e  a r e  t h r e e  i s s u e s  c o n t a i n e d  i n  t h e  

b i l l .  T h e s e  f o l l o w :

1. T h e  p e n a l t y  i n c r e a s e s  s e t  o u t  i n  S e c t i o n s  3. 4, 5, 6 a n d

9 o f  t h e  d r a f t  J u d i c i a r y  c o m m i t t e e  s u b s t i t u t e  c o r r e s p o n d  to 

t h e  f e d e r a l  i n c r e a s e s  a n d  n e e d  t o  be a d o p t e d  t o  i n s u r e  S t a t e  

c o m p l i a n c e  w i t h  f e d e r a l  s t a t u t e s .

2. T h e  i n c r e a s e s  p r o p o s e d  i n  S e c t i o n  2, 7 a n d  8, a r e  n o t

m a n d a t e d .  T h e y  r e l a t e  t o  c r i m i n a l  p e n a l t i e s  w h i c h  w e r e  not 

i n c r e a s e d  a t  t h e  f e d e r a l  l e v e l .  A l a s k a  h a s  n e v e r  h a d  a 

c r i m i n a l  c o n v i c t i o n  u n d e r  i t s  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  

s t a t u t e s .  F o r  t h i s  r e a s o n ,  we d o  n o t  f e e l  s t r o n g l y  w h e t h e r

o r  n o t  t h e  c r i m i n a l  p e n a l t i e s  a r e  i n c r e a s e d  a t  t h i s  time.

3. S e c t i o n  1 o f  t h e  b i l l  w a s  r e q u e s t e d  b y  t h e  d e p a r t m e n t  o n  

b e h a l f  o f  t h e  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  R e v i e w  B o a r d

w h i c h  h e a r s  a p p e a l s  o f  v i o l a t i o n s  a n d  p e n a l t i e s .  A h e a r i n g

b e f o r e  t h e  B o a r d  i s  s c h e d u l e d  at a n  e m p l o y e r ' s  s p e c i f i c  

r e q u e s t .  A c c o r d n g l y ,  i t  i s  a p p r o p r i a t e  a n d  r e a s o n a b l e  f o r  

t h e  e m p l o y e r  t o  a p p e a r  at s u c h  a h e a r i n g .

T o  f u r t h e r  c o m p o u n d  t h e  i s s u e ,  o n  M a r c h  1, 1 9 9 1 ,  t h e  f e d e r a l  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n  i s s u e d  a c h a n g e  i n  

t h e i r  m e t h o d o l o g y  f o r  a d j u s t i n g  p e n a l t i e s .  T h i s  c h a n g e  c a m e  

s u b s e q u e n t  t o  t h e  b i l l ' s  i n t r o d u c t i o n ,  a n d  m a y  h a v e  s o m e  

i m p l i c a t i o n s  w h i c h  n e e d  t o  b e  c l a r i f i e d .

, c r p ^ ^
vr/
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H o n o r a b l e  D a v e  D o n l e y P a g e  2 M a r c h  12, 1991

A r e v i e w  o f  t h e  n e w  p r o c e d u r e s  i n d i c a t e s  t h a t  a l t h o u g h  t h e  

m a x i m u m  p e n a l t y  f o r  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  v i o l a t i o n s  has 

i n c r e a s e d  s e v e n  fold, t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  O S H A  s t a r t e d  

u s i n g  on M a r c h  1, 1 9 9 1  w i l l  n o t  r e s u l t  i n  a s e v e n  f o l d  i n c r e a s e

i n  t h e  a c t u a l  p e n a l t i e s  t h a t  w i l l  be a s s e s s e d .

O S H A ' s  n e w  p r o c e d u r e s  w i l l  f i r s t  p r o v i d e  a n  a d j u s t m e n t  o f  f r o m  30 

t o  7 0  p e r c e n t  b a s e d  o n  t h e  s e v e r i t y  of t h e  i n j u r y  t h a t  c o u l d  

o c c u r  a n d  t h e  p r o b a b i l i t y  o f  t h a t  i n j u r y  o c c u r r i n g .  It w o u l d  t h e n  

a l l o w  up t o  a n  a d d i t i o n a l  95 p e r c e n t  r e d u c t i o n  f o r  s i z e  o f  

e m p l o y e r ,  t h e  g o o d  f a i t h  t h e  e m p l o y e r  s h o w s  i n  c o r r e c t i n g  t h e  

v i o l a t i o n  a n d  f o r  p r e v i o u s  i n s p e c t i o n  h i s t o r y .  T h e  c u r r e n t  

p e n a l t y  a d j u s t m e n t  m e t h o d o l o g y  u s e d  b y  t h e  S t a t e  d o e s  n o t  p r o v i d e  

f o r  a n y  a d j u s t m e n t  b a s e d  o n  s e v e r i t y  a n d  p r o b a b i l i t y  a n d  o n l y  

p r o v i d e s  f o r  a n  80 p e r c e n t  r e d u c t i o n  f o r  t h e  i t e m s  l i s t e d  a b o v e .

A t t a c h e d  a r e  c o m p a r i s o n s  o f  t h e  m e t h o d  c u r r e n t l y  u s e d  b y  t h e  

S t a t e  a n d  t h e  m e t h o d  w h i c h  f e d e r a l  O S H A  s t a r t e d  u s i n g  o a  M a r c h  1. 

1 9 9 1  b a s e d  o n  a c t u a l  v i o l a t i o n s  a n d  p e n a l t i e s .

I n a s m u c h  as t h e  D e p a r t m e n t  w i l l  be t a i l o r i n g  i t s  p e n a l t y  

a d j u s t m e n t  p r o c e d u r e s  a f t e r  t h o s e  of f e d e r a l  O S H A ,  we w i l l  be 

r e v i s i n g  o u r  f i s c a l  n o t e  t o  d e c r e a s e  o u r  o r i g i n a l  r e v e n u e  

p r o j e c t i o n s ,  w h i c h  w e r e  b a s e d  o n  a s e v e n - f o l d  i n c r e a s e  i n  

p e n a l t i e s  a s s e s s e d .  T h e  r e v i s e d  f i s c a l  n o t e  w i l l  a l s o  r e f l e c t  a 

d e c r e a s e  i n  o u r  p r o p o s e d  o p e r a t i n g  e x p e n d i t u r e s  s i n c e ,  u n d e r  t h e  

r e v i s e d  p e n a l t y  m e t h o d o l o g y ,  w e  w o u l d  n o t  e x p e c t  a n  i n c r e a s e  in 

c o n t e s t  a c t i v i t y  to t h e  e x t e n t  o r i g i n a l l y  p r o j e c t e d .

T h a n k  you, a n d  i f  a d d i t i o n a l  i n f o r m a t i o n  or c l a r i f i c a t i o n  is 

n e e d e d ,  p l e a s e  l e t  m e  know.

N a n c y  B e a r  U s e r a  

C o m m i  s s i  g m e r

E n c l o s u r e

cc: H o n o r a b l e  N i i l o  K o p o n e n



A C O M P A R I S O N  O F  C U R R E N T  P E N A L T Y  A D J U S T M E N T  P R O C E D U R E S 
A N D  T H O S E  T H A T  A R E  B E I N G  U S E D  BY 

F E D E R A L  O S H A  A F T E R  T H E  I N C R E A S E  IN M A X I M U M  PENALTY A M O U N T S

T h i s  c o m p a r i s o n  is b a s e d  o n  a c t u a l  S t a t e  O S H  cases:

C a s e  # 1:

V i o l a t i o n  d e scr iption: G u a r d r a i l  was n o t  installed on
s c a f f o l d i n g  t h a t  was a p p r o x i m a t e l y  18 f e e t  above the ground. This 
is a v i o l a t i o n  of p a r a g r a p h  05.120 (b)(1)(D) of the C o n s t r u c t i o n  
S a f e t y  C o d e  a n d  is c l a s s i f i e d  as a s e r i o u s  violation.

E m p l o y e r  backgr o u n d :  T h i s  e m p l o y e r  is a c onstr u c t i o n  c o n t r a c t o r
w h o  e m p l o y s  s e v e n  e m p l o y e e s .  A l l  s e v e n  e m p l o y e e s  use the 
s c a f f o l d  on a d a i l y  basis. W h e n  the v i o l a t i o n  was b r o u g h t  to the 
e m p l o y e r ' s  attention, h e  c o r r e c t e d  the h a z a r d  immediately. The 
e m p l o y e r  h a d  n o t  been p r e v i o u s l y  i n s p e c t e d  by the O c c u p a t i o n a l  
S a f e t y  and H e a l t h  Section.

C u r r e n t  P e n a l t y  A d j u s t m e n t  Procedure:

* T h e  $1,000 m a x i m u m  p e n a l t y  for s e r i o u s  v iolations is 
r e d u c e d  by 40 p e r c e n t  b e c a u s e  t h e  e m p l o y e r  employs fewer t h a n  10 
employ ees; b y  a n o t h e r  30 p e r c e n t  for g o o d  faith as the empl oyer 
i m m e d i a t e l y  c o r r e c t e d  t h e  v i o l a t i o n ;  a n d  b y  another 10 p e r c e n t  
b e c a u s e  t h e  e m p l o y e r  d i d  n o t  h a v e  a p r e v i o u s  record of 
o c c u p a t i o n a l  s a f e t y  and  h e a l t h  v i o l a t i o n s .  The final a s s e s s e d  
p e n a l t y  is t h e r e f o r e  $ 2 0 0 .

Fe d e r a l  O S H A  P e n a l t y  P r o c e d u r e  (the one t h a t  will be a d o p t e d  by 
t h e  S t a t e  if H B  33 b e c o m e s  law.):

* T h e  c o m p l i a n c e  o f f i c e r  m u s t  first m a k e  a d e t e r m i n a t i o n  as 
to t h e  s e v e r i t y  of the i n j u r y  t h a t  is l i k e l y  to occur and the 
p r o b a b i l i t y  of the a c c i d e n t  occurring. In the above case the 
s e v e r i t y  of t h e  i n jury is h i g h  b e c a u s e  a fall of 18 feet can 
r e s u l t  in d e a t h  or a p e r m a n e n t  d i s a b i l i t y  injury and the  
p r o b a b i l i t y  of the a c c i d e n t  o c c u r r i n g  is a l s o  h i g h  b e cause seven 
e m p l o y e e s  u s e  t h e  s c a f f o l d  d a i l y  for s e v e r a l  hours. U n d e r  the 
O S H A  p r o c e d u r e ,  the $ 7 , 0 0 0  m a x i m u m  p e n a l t y  w o u l d  first be r e d uce d 
t o  $ 5, 000 b a s e  on t h e  h i g h  s e v e r i t y / p r o b a b i l i t y  determination.
T h e  $ 5,00 0 w o u l d  t h e n  b e  a d j u s t e d  60 p e r c e n t  for size of emplo yer 
(less t h a n  25 e m p l o y e e s ) , 25 p e r c e n t  f o r  g o o d  faith (immediate 
c o r r e c t i o n  of hazard) a n d  10 p e r c e n t  for h i s t o r y  (no p r e vious  
s e r i o u s  v i o l a t i o n s ) . T h i s  w o u l d  r e s u l t  in a r e d u ct ion of 95 
p e r c e n t  a n d  t h e  final a s s e s s e d  p e n a l t y  w o u l d  be $250.



C a s e  # 2:

V i o l a t i o n  description: H e a v y  e n g i n e  a n d  a utomob ile parts are
stored and s t acked in an u n s t a b l e  m a n n e r .  This is a v i o l a t i o n  of 
p a r a g r a p h  01.0701(b) of the G e n e r a l  S a f e t y  Code and is c l a s s i f i e d  
as a serious violation.

Employe r background: This e m p l o y e r  is a c orporat ion that e m p l o y s
609 employees. The engine a n d  a u t o m o b i l e  parts are s t ored in a 
w a r e h o u s e  t h a t  is used by f i v e  e m p l o y e e s .  When the h a z a r d  w as  
br ought to t h e  attention of t h e  employer , he showed r e l u c t a n c e  in 
correcting t h e  violation. T h i s  e m p l o y e r  has been i n s p ected  in 
the past and each ins pec t i o n  r e v e a l e d  s e v e r a l  serious v i o l a t i o n s .

Current P e nalty A d j u s t m e n t  Proced u r e :

* The $1,000 m a x i m u m  f o r  s e r i o u s  v i o l a t i o n  is r e d u c e d  b y  20 
pe rcent for g o o d  faith as t h e  e m p l o y e r  w a s  reluctant to c o r r e c t  
t h e  hazard b u t  indicated t h a t  h e  w o u l d  d o  so. No r e d u c t i o n  is 
p r o v i d e d  for size as the e m p l o y e r  e m p l o y s  over 100 e m p l o y e e s  and 
no reduction is provid ed f o r  h i s t o r y  b e c a u s e  previous i n s p e c t i o n s  
revea l e d  o t h e r  serious violat i o n s .  T h e  $1,000 penalty is r e d u c e d20 percent a n d  a penalty  of $800 is assesse d.

Federal  OSH A Penal ty Procedure:

* The v i o l a t i o n  is of m e d i u m  s e v e r i t y  as the injury, a b l o w
to the body or head from a f a l l i n g  part, m a y  r e su lt in
ho s p i t a l i z a t i o n  but the i n j u r y  w o u l d  r e s u l t  in only a l i m i t e d  
pe r i o d  of disability. The p r o b a b i l i t y  of the injury is low 
because only one of the five e m p l o y e e s  in the ware house is 
re q ui red to enter the area w h e r e  the a u t o m o b i l e  parts are s t o r e d  
for approx i m a t e l y  half h o u r  a day. U n d e r  the federal O S H A  
pr o c edure the $7,000 m a x i m u m  p e n a l t y  w o u l d  be reduced to $2,000  
ba s e d  on the s e v e r i t y / p r o b a b i l i t y  d e t e r m i n a t i o n .  The $2,000  
w o u l d  then be redu ced b y  15 p e r c e n t  f o r  g o o d  faith. No r e d u c t i o n  
w o u l d  be p r o v i d e d  for size as the e m p l o y e r  employs more t h a n  250 
employees and no reducti on f o r  h i s t o r y  w o u l d  be prov ided b e c a u s e  
previous inspections r e v e a l e d  s e r i o u s  violat i o n s .  The f inal 
assessed p e n a l t y  would t h e r e f o r e  be $ 1,700.



C a se  # 3 :
V i o l a t i o n  description: The dead front w a s  m i s s i n g  fr om t h e  m a i n
ci r c u i t  breaker panel located in the p r o c e s s  area of a fish 
p r o c e s s i n g  plant. Th is is a v i o l a t i o n  of p a r a g r a p h  
03.200(g)(2)(A), E l e ctric Safety Code.

E m p l o y e r  background: T h i s  employer o p e r a t e s  a s e a f o o d  p r o c e s s i n g
p lant e m p l oyi ng 20 employees. The e m p l o y e r  was c i t e d  for the 
same v i o l ation during an inspection c o n d u c t e d  two y e a r s  ago.
This is, t h e r efore a repeat violation.

Cu r r e n t  P e nal ty A d j u s t m e n t  Procedure:

* The $1,000 m a x i m u m  p e n a l t y  for s e r i o u s  v i o l a t i o n  is 
m u l t i p l e  by two because it is a repeat violation. T h e  $2,000 is 
then r e d u ced by 30 p e r c e n t  for size of employer. N o  r e d u c t i o n  is 
given for g o o d  faith or h i s t o r y  b e cause t h i s  is a r e p e a t  
violation. The final a s s e s s e d  p e n a l t y  is t h e r e f o r e  $ 1,400.

Fe deral OSHA P e nalty Procedure:

* A  deter m i n a t i o n  of the severit y of the i n j u r y  and the 
p r o b a b i l i t y  t h a t  the a c c i d e n t  would o c c u r  for this s e r i o u s  
vi o l a t i o n  w o u l d  first be made. The s e v e r i t y  is m e d i u m  as t h e  
injury, an electric shock, m a y  resu lt in h o s p i t a l i z a t i o n  but the 
injury would onl y r e s u l t  in a limited p e r i o d  of d isabilit y. The 
p r o b a b i l i t y  is low as only one employee, the m a i n t e n a n c e  foreman, 
m a y  be r e q u i r e d  to go n e a r  the circuit breaker. U n d e r  f e d e r a l  
OSHA's p r o c edure the $7,000 m a x i m u m  p e n a l t y  w o u l d  b e  r e d u c e d  to 
$2,000 based on the s e v e r i t y / p r o b a b i l i t y  determ i n a t i o n .  T h e  
$2 , 0 0 0  w o u l d  then be m u l t i p l i e d  b y  2 for the r e p e a t  v i o l a t i o n  for 
a $4,000 penalty. It w o u l d  then  be r e d u c e d  by 40 p e r c e n t  for the 
size of the employer. N o  r e d u ction w o u l d  be g i v e n  for g o o d  faith 
or h i s t o r y  because of t h e  repeat violation. T h e  f i n a l  a s s e s s e d  
p e n a l t y  would, therefore, be $ 2,400.



C a se  t  4 :
V i o l a t i o n  description: A  automobile  b o d y  r e pair shop is inspected 
and is cited for i m p roper storage of c o m b u s t i b l e  su bsta n c e s  per 
p a r a g r a p h  01.1002 (d)(2)(G). This v i o l a t i o n  is c l a s s i f i e d  as 
other-than-serious. W h e n  the employer fails to n o t i f y  the 
Depar t m e n t  t h a t  he has c o r r e c t e d  the violation, a f o x l o w - u p  
inspection is co nducted a n d  it is d i s c o v e r e d  that the employer  
f a i l e d  to corr ect the violation. The d e p a r t m e n t  cites the  
employer for a "Failure t o  Abate" violation.

Em p lo yer background: T h i s  aut omobile b o d y  r e p a i r  shop employer
e m plo ys five employees.

C u r r e n t  P e nalty A d j u s t m e n t  Procedure:

* As there was no p e n a l t y  a s s e s s e d  for this v i o l a t i o n  when  
it was first cited, the d e p a r t m e n t  s t a r t s  w i t h  a $100 base. This  
base is m u l t i p l i e d  by 10 as the e m p l o y e r  a l low ed thi s h a z a r d  to 
go u n c o r r e c t e d  for over 10 days (the m a x i m u m  number of times the  
s t a tute allows the d e p a r t m e n t  to m u l t i p l e  a failure to abate 
p e n a l t y  is 10 days). T h e  $1,000 p e n a l t y  is t h e n  r e d u c e d  by 40 
p e r c e n t  for size of the e m p l o y e r  for a final a s s e s s e d  p e n a l t y  of 
$600.

F e der al OSHA P e n a l t y  Procedure:

* OSHA starts w i t h  a p e n a l t y  of $1,000 when no p e n a l t y  was 
o r i g i n a l l y  assessed. T h i s  p e n a l t y  is t h e n  m u l t i p l i e d  b y  10 (see 
r e a s o n  above) for a u n a d j u s t e d  p e n a l t y  of $10,000. This amount 
w i l l  then be r e d u c e d  by 60 p e r c e n t  for size of the e m p l o y e r  for a 
final assessed p e n a l t y  of $ 4,000.



C a se  # 5 :
V i o l a t i o n  description: A n  e m p l o y e e  is k i l l e d  in an indus t r i a l
a c c i d e n t  at a laundry. T h e  d e p a r t m e n t ' s  i n v e stiga tion r e v e a l s  
that the death was caused w h e n  an e m p l o y e e  rea ched into a 
commerci al w a s h e r  during t h e  spin cycle a n d  was torn to d e a t h  
w h e n  the m a c hine failed to stop. This is a v i o l a t i o n  of 
p a r a g r a p h  1 1 . 1 1 0 (f)(2)(A)(i) of the L a u n d r y  S afety Code w h i c h  
re q u i r e s  all commercial w a s h i n g  m a c h i n e s  t o  have an a u t o m a t i c  
s t o p p i n g  device when they a r e  opened w h e n  t h e y  are operating.
The investigation reveals t h a t  the e m p l o y e r  was well aware of 
this requ irement and was w a r n e d  by s e v e r a l  emp loyees that t h i s  
was a dangerous hazard. T h e  department, b a s e d  on this 
information, determined t h a t  this was a willful violation.

E m p loyer background: This e m p l o y e r  o p e r a t e s  a chain of l a u n d r y
and dry cleaning e s t a b l i s h m e n t s  and e m p l o y s  50 employees 
throu g h o u t  the State.

C u r r e n t  Penalty Adjust ment Procedure:

* The $10,000 m a x i m u m  p e n a l t y  for w i l l f u l  violat ion is n o t  
a d j usted as it is the d e p a r t m e n t ' s  c u r r e n t  m e t h o d o l o g y  does n o t  
r educe penalties for v i o l a t i o n s  that c a n  b e  d etermine d to h a v e  
caused a serious d isability i njury or d e a t h  to an employee. T h e  
final assessed penalty is $ 1 0 ,0 0 0 .
Federal OSHA Penalty Procedure :

* A  determination w i l l  be made as t o  the severity of t h e  
injury and the p r obabili ty of t h e  i n j u r y  occurring. In t h e  a b o v e  
case the severity would be c o n s i d e r  h i g h  a n d  the p r o b a b i l i t y  h i g h  
be cause five employees w e r e  r e q u i r e d  t o  u s e  the defective m a c h i n e  
several times d uring the day. U n d e r  O S H A  procedures, the 
start i n g  penalty would be $ 5, 000 for t h e  violation. This b a s e  
w o u l d  be multiplied by s e v e n  b e c a u s e  it is a w i llful violati on. 
The $35,000 unadju s t e d  p e n a l t y  w o u l d  b e  a d j u s t e d  40 p e r c e n t  for 
size. No reduct ion will be p r o v i d e d  f o r  g o o d  faith b e cause t h e  
v i o l a t i o n  is class ified as willful. A  10 p e r c e n t  adjust m e n t  for 
hi s t o r y  would be given b e c a u s e  this w a s  t h e  first inspecti on 
c o n d ucted at this employe r's w o r k  site. T h e  $35,000 p e n a l t y  
w o u l d  therefore be r e duced  b y  50 p e r c e n t  f o r  a final a s s e s s e d  
p e n a l t y  of $ 17,500.



F A T A L I T Y  R A T E S  1 9 8 3 - 1 9 8 9

UnitodI States Alaska

1983 5.6 15.3
1984 6.4 14.7
1985 6 2 16.1
1986 5.9 14.8
1987 5.4 29.0
1988 4 4 15.4
1989 - 3.3

I L L N E S S  R A T E S  U S I N G  A  B A S E  O F  1 0 , 0 0 0  W O R K E R S

United States Alaska
1984 18.4 21.4
1985 18.0 28.7
1986 19.2 23.2
1987 26.4 38.6
1988 32.2 31.2
1989 - 53.7



Ccaparison of Alaska ana US Injury/Iilness Race by Isduscry.

Oil i Gas ixnracnion

v-onscruction

Seafood ?roc - Canned 30.3

Transfer;. 5 Utility 

iihoiesale Trade 

Recall Trade 

Services

Ak \ Ak * Ak * Ak * Ak *
•;s Above US Above US Above US Above vS Above

*935 US 1986 1987 US 1933 US 1939 US

5.: i"4 8.2 * 9.0 i 6.5 4 9.5 2:
10.1 3.1 3.3 5.3 7.6

13.4 l i 16.2 I 17.1 15 13.6 17.6 23
15.2 15.2 14.7 14.6 14.3

30.3 34.3 50 35.2 33 37.5 55 39.3 52
- 19.1 25.4 23.8 25.5

33.9 11 33.0 31 35.3 55
0 *• 0i i . i 35 33.2 37

19.2 18.2 18.8 19.7 24.3

35.5 ICS 50.9 159 ,5.5 # *7 50.3 155 i • •4i«i 123
13.5 16.9 18.9 13.5 13.4

11.3 31 11.3 38 10.9 50 10.1 . « 15.6
« Ai

3.5 3.2 3.4 8.9 9.2

1C.9
• 0
5' 5.0

0 0
9.4 27 •0* i t*li 10.3 34

7.2 7.2 7.4 7.6 7.7

9.5 31 9.2 18 9.3 19 10.1 26 10.7 32
7.5 7.3 7.8 7.3 3.1

5.5 2 5.4 2 6.5 16 6.0 *• 5.9 -

5.4 5.3 5.5 5.4 5.5



U .S . D e p a r tm e n t o f L a b o r

JAN 2 3 1991

M E M O R A N D U M  FOR: 

FROM:

Assistant Secretary for 
Occupational Safety and Health 
Washington. D C. 20210

S T A T E  DESIGNEES

G E R A R D  F. SCANNEL 
A s s i s t a n t  Secr etary

SUBJECT: S t a t u t o r y  Increase in P e n a l t y  Levels

As you are aware, the Omn ibus Budget R e c o n c i l i a t i o n  Act of i990, 
that was effective on N o v e m b e r  5, amended s e c t i o n  17 of the 
O c cup ational S a f e t y  and Health Act to p r ovide  for increased 
p e n a l t y  levels for violat i o n s  of the Act. T h e  excerpt of the 
Confer e n c e  Report on t h e  Budget Act w h i c h  d i s c u s s e s  pe nalties was 
sent to you on O c t o b e r  31. The amendments p r o v i d e  for a m a x i m u m  
of $70,000 for w i l l f u l  and repeat vi olations, a m i n i m u m  of $5,000 
for each willful violation, and a m a x i m u m  of $7,000 for serious, 
other than serious, fail ure to abate, and p o sting violations.

The Congress (as e v i d e n c e d  by the C o n f e r e n c e  Report) believ es 
that the increased m a x i m u m  p e nal ty a u t h o r i t y  will s erve as an 
important d e t e r r e n t  and will encourage e m p l oyers to c o m p l y  with 
s a f e t y  and h e a l t h  r egulatio ns before t h e y  are Inspected.
Employers should r e a l i z e  that m ainta i n i n g  a safe and he althful 
workplace is less c o s t l y  than facing the p o t e n t i a l  of high 
penalties, in a d d i t i o n  to the major cost of accid e n t s  and 
i n j u r i e s .

Since the $5,000 fl oor for willful p e n a l t i e s  is w i t h i n  c u r r e n t l y  
authorized limits, in t he interest of n a t ion al consistency, the 
States are e n c o u r a g e d  to im plement it a d m i n i s t r a t i v e l y ,  c o n c u r­
rently with Federal OSHA's i mplementation. (The C o n f e r e n c e  
R e p o r t  makes c l e a r  t h a t  negotiated s e t t l e m e n t  of willful v i o l a­
tions may result in a lower penalty.) OSHA has d e v e l o p e d 
p r o c e d u r e s  for i m p l e m e n t i n g  t’e new p e n a l t y  calc ulations, in 
co nsultationwittj. S t a t e  plan representatives, and will b e g i n  
p r o p . < £ s t f | H H u & ^ ^  the new levels on all i nspections b e g i n­
n i n g 1 • 1991 for. v i o l a t i o n s  which o c c u r r e d  on 
or after November 5, 1990. (A copy of the final d i r e c t i v e  is 
attached, for y o u r  information.)

As you are aware, State plan approval criteria in section 18 ot 
the Act and 29 C F R  1902 require the States to provide for s t a n­
dards and enforcement of standards which are at least as 
effective as OSHA's standards and enforceafcafci^v.ferthe?, OSHA 
regulations at 29 C F R  1953.20 and 1953.23 provide that when there 
is a change in the Federal program (examples given include



I

revisions i s * e n f o r c e m e n t  policies or procedures, and l e g i s l a t i v e  
or r e gulato r ^ 1changes) the States are required to impl ement 
c o r r e s p o n d i n g  changes w i t h i n  six m onth s of the Federal change.
The time l i m i t  m a y  be extended if the A s s i stant  Sec retary d e t e r­
mines that a State has m a d e  a t i m e l y  and specific showing that  
good cause e xists to e x t e n d  the time limitati on for that State.

We r e c o g nize that this is a s i g n i f i c a n t  change in the O S H A  
p r o g r a m  for both the Federal and State programs; and that State 
l e g i s l a t i v e  a c t i o n  is n e c e s s a r y  to e f f e c t  a comparable change*. 
States, in o r d e r  to be c o n s i d e r e d  at l e a s t  as effective as the 
Federal program, m u s t  h a v e  s t a t u t o r y  p e n a l t y  authority for t h e i r  
p r i v a t e  s e c t o r  p r o g r a m s  t h a t  at least  reflects the new Federal 
maximums. W e  urge all S ta tes to t r y  to effect this s t a t u t o r y  
change w i t h i n  the require d six m o n t h s  and are available to 
p r o v i d e  any a s s i s t a n c e  y o u  m a y  need. However, we also rec ognize  
that b e c a u s e  of d i f f e r i n g  State l e g i s l a t i v e  schedules, etc., some 
States m a y  be unable to a c c o m p l i s h  such a change within six 
months. O S H A  will w o r k  w i t h  each S tat e on an individual b a s i s  to 
effect the require d i n c r eas es as soon as practicable. You al so 
should be a w a r e  that S t a t e  i m p l e m e n t a t i o n  of the new p e n a l t y  
authority, o n c e  enacted, need not be identical to Federal p r o­
cedures, t h o u g h  S t a t e  p e r f o r m a n c e  will be evaluated by O S H A  to 
a ssur e e q u i v a l e n t  effectivene ss.

P leas e n o t i f y  your r espe ctive Re gional Admin i s t r a t o r  as s o o n  as 
possible, if you foresee a n y  problems in accomplishing this 
l e g i s l a t i v e  change.

A t t a c h m e n t

2

cc: R e g i o n a l  A d m i n i s t r a t o r s



D e p a r tm e n t o f L a b o r 
P ro p o s e d  A m e n d m e n ts  to H o u s e  B ill 33

1. A m e n d lin e 13 on p a g e 1 to re a d :

th a n  $ 7 0 .0 0 0  [$ 1 0 ,0 0 0 ] fo r e a c h  v io la t io n . A  m in im um  p e n a lty  o f 

$ 5 .0 0 0  m u s t b e a s s e s s e d  u n d e r th is  s e c t io n .

2 . P a g e 2, lin e 4 :

C h a n g e  $ 3 .0 0 0  to $ 7 .0 0 0

3 . P a g e 2 , lin e 13 :

C h a n g e - $ 3 .0 0 0  to $ 7 .0 0 0

4 . P a g e 2, lin e 18 :

C h a n g e  $ 3 .0 0 0  to $ 7 .0 0 0

5 . P a g e 2, lin e 2 4 :

C h a n g e  $ 3 0 .0 0 0  to $ 7 0 .0 0 0

6 . P a g e 2, lin e 2 6 :

C h a n g e  $ 6 0 .0 0 0  to $ 1 4 0 .0 0 0

7 . P a g e 2, lin e 3 1 :

C h a n g e  $ 3 0 .0 0 0  to $ 7 0 .0 0 0

8 . P a g e 3, lin e 4 :

<
Change $3.000 to $7.000



A  U n ite d  S ta te s ts p /§ ~  I — ?IM 0 W S  sar e ^ g i ^
O ff ic e  o f In fo rm a tio n W ash in g to n , D .C . 20210

occupational Safety and Health 
Administration

CONTACT: FranX K a n e
OFFICE: (202) 5 2 3 - 8 1 5 1
A F T E R  HOURS: (703) 3 6 0 - 7 0 8 0

O S H A  A N N O U N C E S  P R O C E D U R E S  FOR I M P L E M E N T I N G  N E W  S Y S T E M  OF C I V I L  
PENALT IES

Proced u r e s  for i m p l e m e n t i n g  its n e w  s y s t e m  of c i v i l  
m o n e tary p e n a l t i e s  f o r  v i o l a t i o n s  of o c c u p a t i o n a l  s a f e t y  and  
h ealt h law an d r e g u l a t i o n s  w e r e  a n n o u n c e d  t o d a y  b y  the 
O c c u p a t i o n a l  S afety a n d  H e a l t h  A d m i n i s t r a t i o n  (OSHA) of the U.S. 
D epart m e n t  of Labor.

C o n g ress e n a c t e d  a s e v e n - f o l d  i n c r e a s e  in the m a x i m u m  limits 
for such p e n a l t i e s  in the O m nibus  B u d g e t  R e c o n c i l a t i o n  A c t  of
1990. T he m a x i m u m  a l l o w a b l e  civil p e n a l t y  n o w  is $70,000 for each 
willful  o r  r e p e a t e d  vio lation; a n d  $ 7,000  for ea ch s e r i o u s  or 
other- t h a n - s e r i o u s  v i o l a t i o n  as w e l l  as $ 7,000 for each v i o l a t i o n  
of the p o s t i n g  r e q u i r e m e n t s  and $ 7,000 for e a c h  d a y  b e y o n d  a 
stated a b a t e m e n t  d a t e  for failure to c o r r e c t  a violation.

A s s i s t a n t  S e c r e t a r y  of L a b o r  G e r a r d  F. Scannell, w h o  h e a d s 
OSHA, said, "I w a n t  t o  e m p h a s i z e  t h a t  t h e s e  a m o u n t s  are c e i l i n g s -  
— not floors. W e  w i l l  n o t  a u t o m a t i c a l l y  a s s e s s  p e n a l t i e s  t h a t  are 
s even t i mes w h a t  t h e y  w e r e  p r eviously, a l t h o u g h  t h e r e  w i l l  be 
some i n c r e a s e s .”

He a d d e d  t h a t  O S H A ' s  basic a p p r o a c h  w i l l  r e m a i n  the s a m e ----“*
strivin g f o r  v o l u n t a r y  c o m p l i a n c e  by A m e r i c a ' s  e m p l o y e r s  w i t h  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  r e q u irements.

T he n e w  civil p e n a l t y  p o l i c y  w i l l  be a p p l i c a b l e  to c i t a t i o n s  
issued as the r e s u l t  o f  i n s p e c t i o n s  i n i t i a t e d  after M a r c h  1,
1991, for v i o l a t i o n s  o c c u r r i n g  a f t e r  Nov. 5, 1 9 9 0  the e f f e c t i v e
d a t e  of t h e ' B u d g e t  R e c o n c i l i a t i o n  Act.

The p r o c e d u r e s  f o r  i m p l e m e n t i n g  t h e  n e w  p e n a l t y  p o l i c y  are 
c o n t ained in a n e w  c h a p t e r  for O S H A ' s  F i e l d  O p e r a t i o n s  M a n u a l  
w h i c h  is b e i n g  d i s t r i b u t e d  to all t h e  a g e n c y ' s  r e g i o n a l  a n d  area 
offices.

F O R  RELEASE: 1:00 P M  EST 
Thursday, Jan. 24, 1991

- more



As in t h e  past, when c a l c u l a t i n g  p e n a l t i e s ,  O S H A  will take 
into a c c o u n t  these factors: the g r a v i t y  of the violat i o n ;  the 
size of t h e  e m p loyer as d e t e r m i n e d  by t h e  n u m b e r  of employees; 
the e m p l o y e r ' s  good faith as p r i n c i p a l l y  d e m o n s t r a t e d  by efforts 
to i m p l e m e n t  a sound, e f f e c t i v e  w o r k p l a c e  s a f e t y  a n d  h ealth  
p r o g r a m  s u c h  as give n in the v o l u n t a r y  " S a f e t y  and H e a l t h  
M a n a g e m e n t  G u i d e l i n e s "  i ssued by O S H A  in J a n uary, 198S; and the 
e m p l o y e r ' s  p a s t  h i s t o r y  of c o m p l i a n c e  w i t h  t h e  O c c u p a t i o n a l  
Sa f e t y  and H e a l t h  Act and O S H A  reg ula t i o n s .

"The l a r g e s t  m o n e t a r y  p e n a l t i e s  w i l l  be r e s e r v e d  for those 
e m p l o y e r s  w h o  d e m o n s t r a t e  the least c o n c e r n  w i t h  t h e i r  workers' 
s afety a n d  h e a l t h  and w h o  e x p o s e  those w o r k e r s  to t h e  most  
s e r ious h a z a r d s , "  Scann e l l  said.

This is in line w i t h  C o n g r e s s ' s  a i m  in e s t a b l i s h i n g  larger 
m a x i m u m  p e n a l t i e s  as a d e t e r r e n t  to e m p l o y e r s  w h o  m i g h t  otherwise 
d e c i d e  to i g n o r e  w o r k p l a c e  s a f e t y  and h e a l t h  r e q u i r e m e n t s .

To e n s u r e  that the m o s t  f l a gran t v i o l a t o r s  are in fact f i n e d  

at an e f f e c t i v e  level, a m i n i m u m  p e n a l t y  of $ 5 ,0 00 for a w i l l f u l  

v i o l a t i o n  o f  the O S H  Act w a s  a d o p t e d  by Congress.  S p e c i f i c  
language in t h e  l egis l a t i v e  h i s t o r y  of t h e  B u d g e t  R e c o n c i l i a t i o n 
Act, h o w ever, gives O S H A  the d i s c r e t i o n  t o  a d j u s t  t h i s  amount 
d u r i n g  a s e t t l e m e n t  process.

The n e w  p e n a l t y  s y s t e m  a l s o  will a p p l y  to t h o s e  s t a t e s  with 
O S H A - a p p r o v e d  state o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  programs, 
u n d e r  the C o n g r e s s i o n a l  d i r e c t i o n  that t h e s e  s t a t e  p l a n s  must  be 
"as least a s  e f f e c t i v e” as t h e  n a t i o n a l  plan. T h e  p a r t i c i p a t i n g  
s t ate s a r e  b e i n g  g i v e n  a r e a s o n a b l e  t i m e  t o  i m p l e m e n t  the new 
p e n a l t y  s t r u c t u r e  w h i c h  t a k e s  into a c c o u n t  the states' 
l e g i s l a t i v e  calendars.




