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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): HOUSE STATE AFFAIRS COMMITTEE

A BILL •

FOR AN ACT ENTITLED

1 "An Act relating to prim ary elections.''

2 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. INTENT. It is the intent of the legislature in enacting this Act to continue the open

4 primary to the maximum extent legally and constitutionally permissible.

5 * Sec. 2. AS 15.25.060 is amended to read:

6 Sec. 15.25.060. PREPARATION AND DISTRIBUTION OF BALLOTS. The prim ar

7 election ballot shall be prepared and distributed by the director in the manner prescribed, for

CS FOR HOUSE BILL NO. 327 (JUDICIARY)

8 general election ballots except as specifically provided otherwise for the primary election.

9 Except when fb) of this section otherwise requires, the [THE] director shall place the names

10 of all candidates who have properly filed in groups according to offices filed for, without regard

11 to party affiliation. The names for each office shall be rotated as provided for the general

12 election ballot. No blank spaces shall be provided on the ballot for the writing or pasting in of

13 names. The ballot prepared under this subsection shall be designated, prominently labeled.

14 and referred  to as the "open prim ary ballot." In this subsection, "open" means that the

-1-
New T e x t  U n d e r l in e d  (DELETED  T E X T  BRACKETED ]

CSHB 327(JUD)



1 ballot is available to all qualified and eligible voters of the state.

2 * Sec. 3. AS 15.25.060 is amended by adding new subsections to read:

3 (b) If (1) the central committee or other governing body of a political party adopts a rule

4 that, notwithstanding AS 15*25.010 - 15.25.130, nominees of the party may not be chosen by a
I

5 primary election open to all voters, but rather shall be chosen by a primary election limited to

6 voters whose political affiliation or nonaffiliation is designated by the party rules; and (2) the

7 central committee or other governing body of the party delivers a copy of the rule to the director,

8 no later than March 1 of the year in which a primary election is to take place, the director shall

9 prepare a separate ballot listing only the candidates of that party, and shall authorize the

10 distribution of that ballot only to the registered voters who are eligible to vote in that party’s

11 primary under the party rule. Candidates who are listed on a separate ballot under this subsection

12 may not be listed on the ballot described in (a) of this section. The names of the candidates for

13 each office shall be rotated as provided for the general election ballot, and no blank spaces shall

14 be provided on the ballot for the writing or pasting in of names. A ballot prepared under this

15 subsection shall be designated, prominently labeled, and referred to as the "(insert name of the

16 party whose candidates appear on the ballot) closed primary ballot."

17 (c) If at a primary election under AS 15.25.010 there is more than one ballot available,

18 a registered voter may choose which ballot the voter wishes to use. A voter may not be given

19 more than one ballot, and may not be given a ballot of a political party if, under the rules of that

20 party as delivered to the director under (b) of this section, the voter would not be eligible to vote

21 in that party’s primary election.

CSHB 327(JUD) -2-
New T e x t  U n d e r l in e d  [D ELETED  T E X T  BRACKETED ]



A l a s k a  S t a t e  L e g i s l a t u r e

Chairman 
Slate Allairs 
Committee

During Session: 
State Capitol 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4859Legislative Council

Transportation
Committee R ep resen ta tiv e  E u g e n e  K ub ina

During Interim: 
P.O. Box 2463 

Valdez, Alaska 99686 
(907) 835-2111

S P O N S O R  S T A T E M E N T  F O R  C S H B  3 2 7

A t  t h e  p r e s e n t  t i m e ,  t h e  A l a s k a  s t a t u t e s  r e g a r d i n g  p r i m a r y  

e l e c t i o n s  a r e  n o t  c o n s i s t e n t  w i t h  t h e  f e d e r a l  c o n s t i t u t i o n a l  

r e q u i r e m e n t s  w h i c h  g o v e r n  a  p a r t y 1 s  r i g h t  t o  c o n d u c t  p r i m a r y  

e l e c t i o n s .  C S H B  3 2 7  h a s  b e e n  i n t r o d u c e d  a s  a  v e h i c l e  b y  w h i c h  t o  

c o r r e c t  t h e s e  i n c o n s i s t e n c i e s .

U n d e r  c u r r e n t  s t a t e  l a w ,  A l a s k a  h a s  a n  o p e n  p r i m a r y  i n  w h i c h  a  

v o t e r  m a y  v o t e  f o r  a n y  c a n d i d a t e  o n  t h e  b a l l o t ,  r e g a r d l e s s  o f  p a r t y  

a f f i l i a t i o n .  H o w e v e r ,  n o w  t h a t  t h e  R e p u b l i c a n  p a r t y  h a s  v o t e d  t o  

c l o s e  i t s  p r i m a r y ,  A l a s k a  l a w  m u s t  b e  a m e n d e d  t o  r e f l e c t  a  p a r t y ' s  

a b i l i t y  t o  r e s t r i c t  w h o  v o t e s  i n  i t s  p r i m a r y .  I n  a  U . S .  S u p r e m e  

C o u r t  r u l i n g ,  [ T a s h j i a n  v .  R e p u b l i c a n  P a r t y  o f  C o n n e c t i c u t ,  4 7 9  

U . S .  2 0 8  ( 1 9 8 6 ) ] ,  i t  w a s  d e c i d e d  t h a t  a  p o l i t i c a l  p a r t y ' s  F i r s t  

A m e n d m e n t  r i g h t  o f  a s s o c i a t i o n  o v e r r i d e s  s t a t e  l a w .  A l a s k a  l a w  

m u s t  b e  c h a n g e d  t o  r e f l e c t  t h a t  r u l i n g .

S e c t i o n  O n e  o f  C S H B  3 2 7  d e s c r i b e s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  

c o n t i n u e  t h e  o p e n  p r i m a r y  s y s t e m  w h e n  i t  i s  l e g a l l y  a n d  

c o n s t i t u t i o n a l l y  p o s s i b l e  t o  d o  s o .

S e c t i o n  T w o  o f  C S H B  3 2 7  p r o v i d e s  f o r  t h e  o p e n  p r i m a r y  t o  c o n t i n u e  

f o r  t h o s e  p a r t i e s  t h a t  d o  n o t  c l o s e  t h e i r  p r i m a r i e s .  I t  r e q u i r e s  

t h e  D i r e c t o r  o f  t h e  D i v i s i o n  o f  E l e c t i o n s  t o  p r e p a r e  a n  o p e n  

p r i m a r y  b a l l o t  c o n t a i n i n g  t h e  n a m e s  o f  a l l  c a n d i d a t e s  w h o s e  p a r t i e s  

c h o o s e  t o  r e m a i n  i n  t h e  o p e n  p r i m a r y  s y s t e m .  T h i s  b a l l o t  m a y  b e  

d i s t r i b u t e d  t o  a n y  q u a l i f i e d  v o t e r  i n  t h e  s t a t e .

I n  t h e  e v e n t  t h a t  a  p a r t y  c h o o s e s  t o  c l o s e  i t s  p r i m a r y ,  S e c t i o n  

T h r e e  w o u l d  r e q u i r e  t h e  D i r e c t o r  o f  E l e c t i o n s  t o  p r e p a r e  a  s e p a r a t e  

b a l l o t  f o r  t h e  c a n d i d a t e s  o f  t h a t  p a r t y .  T h i s  b a l l o t  w o u l d  b e  

n a m e d  a f t e r  t h e  p a r t y  w h o s e  c a n d i d a t e s  a p p e a r  o n  i t  a n d  w o u l d  b e  

a v a i l a b l e  o n l y  t o  t h o s e  v o t e r s  a l l o w e d  a c c e s s  b y  t h a t  p a r t y ' s  

r u l e s .

C S H B  3 2 7  w o u l d  a l s o  r e q u i r e  t h a t  a  p a r t y  n o t i f y  t h e  D i v i s i o n  o f  

E l e c t i o n s  o f  a n y  c h a n g e  i n  t h e i r  p r i m a r y  b y  M a r c h  1 s t  o f  a n  

e l e c t i o n  y e a r  i n  o r d e r  t o  g i v e  t h e  D i v i s i o n  t i m e  t o  i m p l e m e n t  t h e  

c h a n g e s .  I n  o r d e r  t o  s u p p o r t  t h e  o n e  p e r s o n - o n e  v o t e  s t a n d a r d ,  

C S H B  3 2 7  s t a t e s  c l e a r l y  t h a t  a  v o t e r  m a y  o n l y  b e  g i v e n  o n e  b a l l o t .

-  DISTRICT SIX -
• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitlek • Valdez • Whittier •



DRAFT INSTRUCTIONS TO VOTERS
A T T E N T IO N  V O T E R S

BALLOT CHOICES AVAILABLE 
IN AUGUST 25, 1992 PRIMARY ELECTION

T h e b a l l o t  e x a m p l e s  t o  t h e  r ig h t d is p l a y  t h e

BALLOTS AVAILABLE TO ALL ALASKA VOTERS, WHETHER 

REGISTERED TO SPECIFIC PARTIES, OR REGISTERED NON -

P a r t is a n , "O t h e r ," o r  "U n d e c l a r e d ."

Y O U  MAY SELECT  ON E  BALLOT ONLY. Y O U  MAY VOTE 
FO R  ONLY ONE CANDIDATE IN EACH CONTEST.

T h e d e a d l in e  f o r  v o t e r  r e g is t r a t io n , in c l u d in g  a n

ADDRESS CHANGE, IS 30 DAYS BEFORE ELECTION DAY,
o r  J u l y  26,1992, f o r  t h i s  P r im a r y  e le c t i o n .

AS 15.05.010

NOTICE:
A l a s k a  l a w  p r o h ib it s E l e c t io n

BOARD WORKERS FROM DISCUSSING ANY POLITICAL 

PARTY, CANDIDATE OR ISSUE WHILE ON DUTY.

AS 15.15.160

. F u r t h e r , d u r in g  t h e  h o u r s  t h e

POLLS ARE OPEN, a  PERSON WHO IS IN THE POLLING 

PLACE OR WITHIN 200 FEET OF ANY ENTRANCE TO THE- 
POLLING PLACE MAY NOT ATTEMPT TO PERSUADE A 

PERSON TO VOTE FOR OR AGAINST A CANDIDATE, 

PROPOSITION OR QUESTION.

AS 15.15.170

PR IM A R Y  E L E C T IO N  
T U E S D A Y , A U G U S T  2 5 , 1 9 9 2

IF YOUR PARTY AFF IL IAT ION ON 
YOUR VOTER REG ISTRATION IS:

ALASKAN INDEPENDENCE 
DEMOCRAT 
GREEN 

REPUBLICAN 
UNDECLARED 
NON -PARTISAN 

OTHER

YOU CAN VOTE A BALLOT W ITH 
CAND IDATES FROM THE 
.FO LLOW ING PARTIES:

TOP

OFFICIAL PRIMARY 
ELECTION BALLOT

Q
THIS STUD TO BE REMCNED BY ELECTION OOARD

AKF01

STATE OF ALASKA 
P rim ary E lec tion 8 /25 /92

ALASKAN INDEPENDENCE

DEMOCRAT

GREEN

IF YOUR PARTY AFFILIATION ON 
YOUR VOTER REG ISTRATION IS:

REPUBLICAN
UNDECLARED
NON-PARTISAN

YOU CAN VOTE A BALLOT WITH 
CAND IDATES FROM THE 
FOLLOW ING PARTIES:

*
TOP (

OFFICIAL PRIMARY 
ELECTION BALLOT

• © -  H
THIS STUB TO BE REMO/ED BY EUECDON BOARD

AKF01

STATE OF ALASKA 
P rim ary E lec tion 8 /25 /92

REPUBLICAN



J O H N  B . C D G H I L L
LIEUTENANT GOVERNOP

S t a t e  o r  A l a s k a
P. 0 BOX AA 

JUWBAO 99811-OI11 
19071 A6S-352Q

A p r i l  2 2 ,  1 9 9 2

M s .  C o n n i e  Z a w a c k i ,  C h a i r  

R e p u b l i c a n  P a r t y  o f  A l a s k a  

P .  0 .  B o x  2 4 3 7 3 2  

A n c h o r a g e ,  A l a s k a  9 9 5 2 4 - 3 7 3 2

D e a r  M s .  Z a w a c k i :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  t o  k n o w  w h a t  o u r  

c u r r e n t  p o s i t i o n  i s  r e g a r d i n g  t h e  P r i m a r y  E l e c t i o n .  S e c o n d l y ,  

y o u  a s k e d  u s  t o  b e  s p e c i f i c  a b o u t  h o w  t h e  b a l l o t s  w o u l d  b e  

p r i n t e d .

T h e  A l a s k a  S t a t u t e s  d e s c r i b e  a n  o p e n  p r i m a r y  a s  b e i n g  f o r  t h e  

b e n e f i t  o f  a l l  t h e  p e o p l e  o f  A l a s k a ,  I f  o n e  p a r t y  w i s h e s  t o  

c l o s e  t h e i r  n o m i n a t i o n  p r o c e s s  i n  t h e  P r i m a r y  E l e c t i o n ,  t h e  

l o g i c a l  p o s i t i o n  f o r  u s  t o  t a k e  i s  t o  p r o v i d e  a  s e p a r a t e  b a l l o t .  

I f  a  s e c o n d  p a r t y  w i s h e s  t o  c l o s e  i t s  n o m i n a t i o n  p r o c e s s ,  t h e n  w e  

w o u l d  p r o v i d e  t h e m  w i t h  t h e i r  s e p a r a t e  b a l l o t .  T h e r e  w o u l d  t h e n  

b e  a  t h i r d  b a l l o t  f o r  t h e  p a r t i e s  w h o  w i s h  t o  r e m a i n  w i t h  a n  o p e n  

p r i m a r y .

T h e  b a l l o t s ,  t h e n ,  w o u l d  b e  a s  f o l l o w s :

A .  O n e  b a l l o t  w i t h  o n l y  R e p u b l i c a n  c a n d i d a t e s  l i s t e d

B .  O n e  b a l l o t  w i t h  o n l y  D e m o c r a t i c  c a n d i d a t e s  l i s t e d

C .  O n e  b a l l o t  w i t h  A l a s k a n  I n d e p e n d e n c e  c a n d i d a t e s  a n d  G r e e n

c a n d i d a t e s  l i s t e d .

O u r  d e s i r e  i s  t o  p r o v i d e  t h e  p e o p l e  o f  A l a s k a  w i t h  t h e  c l e a r e s t  

b a l l o t i n g  p r o c e s s  p o s s i b l e  t o  p r e v e n t  d i s e n f r a n c h i s i n g  t h e  

e l e c t o r a t e .  T h e  o p e n  p r i m a r y  h a s  b e e n  i n  e f f e c t  i n  A l a s k a  f o r  2 5  

y e a r s ,  a n d  t h e  c l e a r e s t  w a y  t o  c h a n g e  t h a t  p r o c e s s  t h r o u g h  t h e  

" o p e n  c l a s s i c "  a p p r o a c h  i s  t o  h a v e  s e p a r a t e  b a l l o t s .

I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  l e t  m e  k n o w .

c c :  J o e  V o g l e r ,  A l a s k a n  Ii

R h o n d a  R o b e r t s ,  D e m o c :

R o n n i e  R o b e r t s ,  G r e e n  P a r t y  o f  A l a s k a



DEMOCRATIC PARTY OF ALASKA

RESOLUTION 92-01 
PRIMARY ELECTION PROCEDURE

WHEREAS the Alaska Democratic Party advocates maximum voter 
participation and wants to allow Alaskan voters the greatest choice; and

WHEREAS the Alaska Democratic Party does not want to encourage closed 
or restricted ballots; and

WHEREAS the Republican Party of Alaska in their State Convention of 
1990, again in a special convention in 1991, and again at their State 
Convention in April 1992, has acted to close their electoral primary; and

WHEREAS the closed primary enacted by the Republican Party of Alaska 
severely limits voter choice and makes it possible for a voter to cast 
more than one ballot for the same office in the same election, violating 
the fair and reasonable election practice of one person, one vote; and

WHEREAS the Alaska Democratic Party strongly opposes any election 
process that allows voters to vote more than one time in any one election; 
and

W HEREAS the actions by the Republican Party of Alaska forces the Alaska 
Democratic Party to change our election rules

NOW THEREFORE BE IT RESOLVED THAT the Alaska Democratic Party 
Plan of Organization, Article X, General Rules and Procedures be amended 
by adding Section 17 as follows:

17.1 Alaska Democratic Party candidates may have their names 
appear on any ballot created by statue or regulation by the 
State of Alaska unless access to voting that ballot is 
restricted by party affiliation. Democratic candidates names 
cannot appear on any ballot which restricts access to voting 
that ballot by party affiliation.



PRIMARY ELECTION PROCEDURE
PAGE 2

RESOLUTION 92-01

.2 The various rules of the Alaska Democratic Party, including 
those relating to primary elections are severable. Any 
invalidity or un-enforceability of any rule or part thereof shall 
not affect the remainder of the rule or rules in any way.

BE IT FURTHER RESOLVED THAT the Alaska Democratic Party condemns 
the Republican Party of Alaska for limiting voter choice and creating 
confusion among the electorate and urges Alaskans to speak out on the 
Republican closed primary.

Unanimously adopted 
in open meeting of the 
EXECUTIVE COMMITTEE 
DEMOCRATIC PARTY OF ALASKA 
held in Juneau, Alaska 
April 29, 1992



G R E E N  P A R T Y  O F  A L A S K A  9 2 < - 1 7

E L E C T I O N  O P T I O N S  R E S O L U T I O N

W H E R E A S  A l a s k a ' s  s t r u c , ' t r e  f o r  e l e c t i o n s ,  i s  u n c e r t a i n  a t  t h i 3 
t i m e ,  a n d

W H E R E A S  t h e  G r e e n  P a r t y  n e e d 3 t o  g e t  p r e c l e a r a n c e  f r o m  t h e  
F e d e r a l  G o v e r n m e n t ,

T H E R E F O R E  B E  I T  R E S O L V E D  t h a t  t h e  G r e e n  P a r t y  o f  A l a s k a  w i l l  
p a r t i c i p a t e  i n  t h e  o p e n  b l a n k e t  p r i m a r y  a s  i t  h a s  b e e n  
r u n  f o r  t h e  l a s t  20 y e a r s ,  a l l o w i n g  a n y  v o t e r  t o  c h o o s e  
t o  v o t e  f o r  a n y  c a n d i d a t e  i n  t h e  p r i m a r y  e l e c t i o n ,  a n d

B E  I T  S T I L L  F U R T H E R  R E S O L V E D  t h a t  i f  t h e r e  i s  a  n o n - p a r t i s a n
b a l l o t  t h a t  G r e e n  P a r t y  c a n d i d a t e s  s h a l l  b e  a l l o w e d  t o  
a p p e a r  o n  3u c h  a  b a l l o t ,  a n d  i f  t h e r e  i s  a  R e p u b l i c a n -  
o n l y  b a l l o t  a n d  a  b a l l o t  o f  e v e r y o n e  b u t  R e p u b l i c a n s ,  t h e  
G r e e n  P a r t y  s h a l l  a l l o w  i t s  c a n d i d a t e s  t o  b e  l i s t e d  o n  
t h e  N o n - R e p u b l i c a n  B a l l o t  O n l y ,  a n d

B E  I T  S T I L L  F U R T H E R  R E S O L V E D  t h a t  i f  p a r t i e s  a r e  l i m i t e d  t o
l i s t i n g  t h e i r  c a n d i d a t e s  o n  t h e i r  o w n  b a l l o t  t h a t  t h e
G r e e n  P a r t y  o f  A l a s k a  a l l o w  a n y  A l a s k a  v o t e r  a c c e s s  t o  
t h e  G r e e n  P a r t y  B a l l o t ,  s o  l o n g  a s  t h a t  v o t e r  d o e s  n o t  
v o t e  t h e  b a l l o t  o f  a n o t h e r  p o l i t i c a l  p a r t y ,  a n d

B E  I T  S T I L L  F U R T H E R  R E S O L V E D  t h a t  t h e  G r e e n  P a r t y  o f  A l a s k a  
S t a t e w i d e  c o u n c i l  s h a l l  h a v e  t h e  p o w e r  t o  a d j u s t  
p r o p o s a l s  t o  m e e t  t h e  n e e d s  o f  t h e  1 9 9 2  e l e c t i o n  
a c c o r d i n g  t o  t h e  a b o v e - l i 3t e d  p r i o r i t i e s .

A p p r o v e d  b y  C o n s e n s u s
G r e e n  P a r t y  o f  A l a s k a  C o n v e n t i o n
F a i r b a n k s ,  A l a s k a  

22 , 1992<rr)R/tv>



The duties, o f  a S ta te  Party  Standing Committee s h a l l  be f ixed by the S ta te  Committee and a ll  
S tanding Committee C hairs  sh a l l  work a t  the  d irec tio n  of the  S ta te  Chair.

7.25/

7.22
A Chair mav appoint pro tern, o r the membership of anv Alaskan Independence Partv organization mav 

elect, a moderator to chair a meeting.

A r t i c l e  VTH. SEVERABILITY
The v a r io u s  r u le s  o f  th e  A laskan Independence Party , i n c l u d in g  those  r e la t i n g  to  th e  p r im a ry  

e le c t io n s ,  a re  s e v e ra b le .  Any i n v a l i d i t y  o r  u n e n f o r c e a b i l i t y  o f  any  r u le  o r  p a r t  t h e r e o f  s h a l l  no t 
e f f e c t  the  rem a inde r o f  these  Bylaws i n  any  way.

8.01
Between co n v en t io n s  o f  th e  A laskan Independence Party , th e  S ta te  Committee may adop t temporary  

r u le s  o r  c l a r i f i c a t i o n s  t h a t  a re  ne ce s sa ry  to in su re  t h a t  th e  by laws and  a c t io n s  o f  th e  A laskan  
Independence Party  a re  c o n s is te n t  w ith  s t a t e  and fe d e ra l  law .

A r t i c l e  IX . PRIMARY ELECTIONS
The A laskan In dependence  P a r ty  (AIP), b e l i e v in g  i n  t h e  p r i n c i p l e  o f  v o t in g  f o r  th e  i n d i v i d u a l ,  do 

e s t a b l i s h  an open p r im a ry  e l e c t i o n  w h ich  l i s t s  a l l  p a r t i e s '  c a n d id a te s  f o r  o f f ic e ,  c o n s is t e n t  w ith  
a p p l i c a b le  law.

9.01
Any r e g is t e r e d  v o t e r  who has no t vo ted  a no th e r  p r im a ry  b a l l o t  may vote ' i n  th e  A laskan  

in dependence  Party  pr imary .

9.02
The f a c t  t h a t  a v o t e r  has v o ted  i n  the  A laskan In d e p en de n c e  P a r ty  Pr imary E le c t io n  s h a l l  no t

d is q u a l i f y  th a t  v o te r  from v o t in g  i n  th e  p r im ary  e l e c t i o n  o f  any  o t h e r  p o l i t i c a l  p a r t y  o r  p a r t ie s ,
vhere t h a t  vo ter's  p a r t i c i p a t i o n  i n  th e  p r im a ry  e l e c t i o n  o f  t h e ' A laskan  In d ependence  P a r ty  i s
lu t h o r iz e d  o r  p e rm it te d  by the  r u le s  o f  th e  o th e r  pa r ty , o r  by th e  s t a t u t e s  o f  th e  U n ite d  S ta te s  o r
the S ta te  o f  A laska.

1 r t i c l e  X .  M IS C E L L A N E O U S  

7.26

Terms implying o r  d eno ting  g e n d e r  in th ese  bylaws o r  in  any o th e r  o f f i c i a l  co rresponde  ;e o f  th e  
\ la skan  Independence Party , such as  Chair, Vice Chair, h is, him, h im stjf ,  and he, a re  used  s o le ly  fo r  
■revity and ease  o f  r e f e re n c e  and a r e  no t to  be co n s tru ed  as  r e f e r r i n g  to  any p a r t i c u l a r  gender, 
a scu l ine  o r  feminine.



ARTICLE XIV -  PRIMARY ELECTIONS 
S ec t ion  1. E l ig ib le  Voters
Only r o i s t e r e d  Republicans, reg is te red  Independents, and those who s t a te  no preference o f  party a f f i l i a t i o n  s h a l l  be allowed to  vote in the Republican primary e le c t io n  f o r  Governor, Lieutenant Governor, U.S. Senato r , U.S. Representative , and .members o f  the State L eg is la tu re .
S ec t ion  2. Republican Designation
No person may use the word "Republican" on any b a l l o t  o r  in  any campaign as p a rt  o f a d e sc r iu t ion  o f  h im se lf as a candidate un less  that person i s  a candidate o f  i:he RPA, se lec ted  according to the Rules o f the RPA.
Sec t ion  3. Maximize Voter P a r t ic ip a t io n  in  Primary E lec tions

(a ) Any v o te r  q u a l i f i e d  to vote in  the Republican Party primary may vo te  in  tha t e le c t io n , rega rd less o f  whether o r  not th a t  v o te r  has voted in  the primary e le c t io n  o f  any o the r p a rty .
(b ) The fa c t  that a vo te r  has voted in the Republican Party  primary e le c t i o n  s h a l l  not d is q u a l i f y  tha t v o te r  from voting in  the primary e le c t i o n  o f  any o the r p o l i t i c a l  p a rty  o r  p a r t ie s ,  where th a t v o te r 's  p a r t i c ip a t i o n  in the primary e le c t io n  o f  o the r p a r t ie s  is  au thorized  or perm itted  by the ru le s  o f  the o the r pa rty  o r  p a r t ie s , o r  the s ta tu tes  o f  the United S ta tes o r  the S ta te  o f  A laska.

S ec t ion  4 . Implementation o f 'p r im a ry  E le c t ion
The SCC, o r  the EC in the event th a t  there  i3  in s u f f i c i e n t  time to convene the SCC, may adopt any and a l l  add it io n a l ru le s , re gu la t ion s , i n t e r p r e t a t i o n s ,  c l a r i f i c a t i o n s ,  and the l i k e ,  which are necessary or d e s i r a b le  to implement the Republican primary e lec t ion  in accord with o th e r  r u le s  adopted a t th is  Spec ia l Convention (held March 2 , 1991), and pursuant to A r t ic le  XIV o f  the Rules o f  the RPA . Any a c t io n  taken by the C en tra l o r  Executive Committee under the p rov is ions o f  t h i s  ru le  s h a l l  have the same fo rce  and e f f e c t  as i f  adopted by th is  Convention.
S ec t ion  5 . P r i o r  R eg is t ra t io n  Requirement
In  o rd e r  to  be a candidate in any Republican Party primary e le c t io n ,  a person mu3t have been a reg is te red  vo te r  o f  the Republican Party o f  A laska . f o r  a continuous period o f  s i x  (6) months immediately p r i o r  to  the f i l i n g  dead line f o r  the primary e le c t io n .
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op  a .c c r /o h r
Y o u  r e q u e s t e d  o u r  a d v i c e  c o n c e r n i n g  a  n u m b e r  o f  i s s u e s  

t h a t  a r e  r e l a t e d  t o  p r o p o s a l s  b y  t h e  m a j o r  p o l i t i c a l  p a r t i e s  i n  t h e  

s t a t e  t o  c l o s e  t h e i r  p r i m a r i e s  t o  m e m b e r s  o f  c o m p e t i n g  p o l i t i c a l  

p a r t i e s .  B e c a u s e  y o u  n e e d  t h i s  m e m o r a n d u m  t o  h e l p  p r e p a r e  f o r  a  

m e e t i n g  o f  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  t o  b e  h e l d  o n  

N o v e m b e r  1 3 ,  1 9 9 1 ,  w e  l i m i t  o u r  o p i n i o n  t o  y o u r  q u e s t i o n  c o n c e r n i n g  

t h e  p o w e r  o f  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  i m p l e m e n t  

a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  r e g u l a t i o n .  I t  i s  y o u r  i n t e n t  

t o  a d m i n i s t e r  a  p r i m a r y  e l e c t i o n  t h a t  i s  c o n s i s t e n t  w i t h  t h e  r i g h t  

o f  f r e e  a s s o c i a t i o n  a c c o r d e d  t o  p o l i t i c a l  p a r t i e s  e v e n  i f  

p r o v i s i o n s  o f  s t a t e  l a w  a p p l i c a b l e  t o  t h e  a d m i n i s t r a t i o n  o f  p r i m a r y  

e l e c t i o n s  p e r m i t  a  v o t e r  t o  c a s t  a  b a l l o t  t h a t  s e t s  o u t  c a n d i d a t e s  

w i t h o u t  r e g a r d  t o  p a r t y  a f f i l i a t i o n .

Y o u  p r o p o s e  t o  e s t a b l i s h  n e w  p r i m a r y  e l e c t i o n  p r o c e d u r e s  

a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .  Y o u  w o u l d  l i k e  t o  i m p l e m e n t  n e w  

p r i m a r y  p r o c e d u r e s  e a r l y  i n  t h e  1 9 9 2  g e n e r a l  e l e c t i o n  y e a r .  

H o w e v e r ,  y o u r  t i m e t a b l e  m a y  b e  t o o  a g g r e s s i v e  t o  a s s u r e  t h a t  t h e  

n e w  p r o c e d u r e s  a r e  p r o p e r l y  s u p p o r t e d  b y  s t a t u t e  a n d  r e g u l a t i o n .  

T h e  l e g i s l a t u r e  w o u l d  b e  u n a b l e  t o  c o n v e n e ,  c o n s i d e r ,  a n d  e n a c t  

a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  i f  t h e r e  i s  n o t  s u f f i c i e n t  

a u t h o r i t y  t o  a c c o m p l i s h  y o u r  g o a l s .

Y o u r  c o n c e r n  i s  w h e t h e r  t h e  d i r e c t o r  m a y  p r o c e e d  i n  t h e  

a b s e n c e  o f  a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  t o  c h a n g e  p r i m a r y  

e l e c t i o n  p r o c e d u r e s  a n d  p r e s c r i b e  t h e  f o r m  o f  t h e  b a l l o t  s o  t h a t  

t h e  p o l i t i c a l  p a r t i e s  c o n t r o l  w h o  m a y  n o m i n a t e  c a n d i d a t e s .  W e  

b e l i e v e  t h a t  i t  i s  p r u d e n t  f o r  t h e  d i v i s i o n  t o  e x p e d i t i o u s l y  p u r s u e ,  

a  r e s o l u t i o n  o f  t h e  c l o s e d  p r i m a r y  q u e s t i o n  b o t h  l e g i s l a t i v e l y  a n d  

b y  a d m i n i s t r a t i v e  m e a n s .  ' U n l i k e  t h e  p r e v i o u s  a d m i n i s t r a t i o n ,  y o u  

w i s h  t o  a c q u i e s c e  i n  t h e  d e s i r e  o f  a  p o l i t i c a l  p a r t y  t o  n o m i n a t e  

c a n d i d a t e s  u s i n g  a  p r i m a r y  b a l l o t  t h a t  m a y  b e  v o t e d  o n l y  b y  p e r s o n s  

a d m i t t e d  b y  t h e  p a r t y .  W h i l e  w e  b e l i e v e  t h a t  t h e r e  r e m a i n s  s o m e  

q u e s t i o n  a s  t o  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  t h e  r u l e s  o f  t h e  

R e p u b l i c a n  P a r t y  o f  A l a s k a ,  y o u  c a n  c l a r i f y  t n i s  i n t e r p r e t a t i o n  

t h r o u g h  t h e  a d o p t i o n  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s .  H o w e v e r ,  

b e f o r e  t h i s  c a n  b e  d o n e ,  i t  m u s t  b e  d e t e r m i n e d  w h e t h e r  t h e  d i v i s i o n
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h a s  s u f f i c i e n t  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t h a t  e s t a b l i s h  a  

c l o s e d  p r i m a r y  e l e c t i o n .

E x i s t i n g  l a w  r e q u i r e s  t h e  d i v i s i o n  t o  p r e p a r e  t h e  p r i m a r y  

b a l l o t  i n  a  c e r t a i n  m a n n e r .  T h e  e l e c t i o n  c o d e  p r o v i d e s :

T h e  p r i m a r y  e l e c t i o n  b a l l o t  s h a l l  b e  p r e p a r e d  a n d  

d i s t r i b u t e d  b y  t h e  d i r e c t o r  i n  t h e  m a n n e r  

p r e s c r i b e d  f o r  g e n e r a l  e l e c t i o n  b a l l o t s  e x c e p t  a s  

s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  f o r  t h e  p r i m a r y  

e l e c t i o n .  T h e  d i r e c t o r  s h a l l  p l a c e  t h e  n a m e s  o f  

a l l  c a n d i d a t e s  w h o  h a v e  p r o p e r l y  f i l e d  i n  g r o u p s  

a c c o r d i n g  t o  o f f i c e s  f i l e d  f o r ,  w i t h o u t  r e g a r d  t o  

p a r t y  a f f i l i a t i o n .

A S  1 5 . 2 5 . 0 6 0  ( e m p h a s i s  a d d e d ) .  T h e  f o r e g o i n g  p r o v i s i o n  a p p e a r s  t o  

p r e c l u d e  t h e  u s e  o f  s e p a r a t e  b a l l o t s  t h a t  a r e  l i m i t e d  s o l e l y  t o  t h e  

c a n d i d a t e s  o f  a  s i n g l e  p o l i t i c a l  p a r t y .  I t  m u s t  b e  r e m e m b e r e d  t h a t  

t h i s  p r o v i s i o n  w a s  a d d e d  t o  t h e  e l e c t i o n  c o d e  t o  e n d  t h e  p r a c t i c e  

o f  p r e s e n t i n g  a  b a l l o t  t h a t  r e q u i r e d  v o t e r s  t o  v o t e  o n l y  f o r  t h e  

c a n d i d a t e s  o f  o n e  p o l i t i c a l  p a r t y .  E l s e w h e r e ,  t h e  e l e c t i o n  c o d e  

g r a n t s  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  e l e c t i o n s  t h e  p o w e r  t o

p r e p a r e  a l l  o f f i c i a l  b a l l o t s  t o  f a c i l i t a t e  

f a i r n e s s ,  s i m p l i c i t y ,  a n d  c l a r i t y  i n  t h e  v o t i n g  

p r o c e d u r e ,  t o  r e f l e c t  m o s t  a c c u r a t e l y  t h e  i n t e n t  o f  

t h e  v o t e r ,  a n d  t o  e x p e d i t e  t h e  a d m i n i s t r a t i o n  o f  

e l e c t i o n s .

A S  1 5 . 1 5 . 0 3  0 .  T h e  c o d e  a l s o  g r a n t s  t h e  d i r e c t o r  t h e  p o w e r  t o  

" d e t e r m i n e  t h e  s i z e  o f  t h e  b a l l o t ,  t h e  t y p e  o f  p r i n t ,  n e c e s s a r y  

a d d i t i o n a l  i n s t r u c t i o n  n o t e s  t o  v o t e r s ,  a n d  o t h e r  s i m i l a r  m a t t e r s  

o f  f o r m  n o t  p r o v i d e d  b y  l a w . "  A S  1 5 . 1 5 . 0 3 0 ( 1 ) .

T h e  p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  t h a t  a r e  s p e c i f i c  t o  

t h e  f o r m  o f  t h e  p r i m a r y  e l e c t i o n  b a l l o t  a r e  p r o b a b l y  v o i d  w h e n  t h e  

m e m b e r s  o f  a  p o l i t i c a l  p a r t y  d e s i r e  t o  r e s t r i c t  t h o s e  w h o  m a y  

a s s o c i a t e  w i t h  t h e m  f o r  t h e  p u r p o s e  o f  n o m i n a t i n g  c a n d i d a t e s  f o r  

p u b l i c  o f f i c e .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e a f f i r m e d  t h e  

F i r s t  A m e n d m e n t  r i g h t s  o f  p o l i t i c a l  p a r t i e s  t o  b e  f r e e  f r o m  

s t a t u t e s  t h a t  r e s t r i c t  t h e i r  p o w e r  t o  a s s o c i a t e  w i t h  w h o m e v e r  t h e y  

w i s h  w h e n  n o m i n a t i n g  c a n d i d a t e s .  T a s h i i a n  v .  R e p u b l i c a n  P a r t y  o f  

C o n n e c t i c u t . 4 7 9  U . S .  2 0 8 -  ( 1 9 8 6 ) .

T h e r e  a p p e a r s  t o  b e  n o  o v e r r i d i n g  s t a t e  i n t e r e s t  t h a t  c a n  

b e  a r t i c u l a t e d  t o  p e r p e t u a t e  a n  o p e n  p r i m a r y  s y s t e m  w h e n  r e c o g n i z e d  

p o l i t i c a l  p a r t i e s  a d o p t  c o n f l i c t i n g  r u l e s .  H o w e v e r ,  i t  i s  u n c l e a r  

h o w  t h e  T a s h i i a n  d e c i s i o n  w i l l  b e  a p p l i e d  t o  t h e  t y p e  o f  o p e n  

" b l a n k e t "  p r i m a r y  r e q u i r e d  b y  e x i s t i n g  s t a t e  l a w .  I t  i s  p o s s i b l e ,  

t h o u g h  n o t  p r o b a b l e ,  t h a t  a  c o u r t  w o u l d  f i n d  t h a t  a n  o p e n  " b l a n k e t "
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p r i m a r y  d o e s  n o t  b u r d e n  a s s o c i a t i o n a l  r i g h t s .  U n t i l  t h e r e  i s  a  

f e d e r a l  c a s e  o n  p o i n t ,  t h i s  e v e n t u a l i t y  c a n n o t  b e  r u l e d  o u t .  I t  i s  

a l s o  p o s s i b l e  t h a t  A S  1 5 . 2 5 . 0 6 0  c a n  b e  c o n s t r u e d  t o  a p p l y  o n l y  w h e n  

p o l i t i c a l  p a r t i e s  h a v e  n o t  e x e r c i s e d  t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  

l i m i t  a c c e s s  t o  t h e  n o m i n a t i n g  p r o c e s s .  O n e  t h i n g  r e m a i n s  c e r t a i n ;  

i t  w o u l d  b e  a d v i s a b l e  t o  a m e n d  A S  1 5 . 2 5 . 0 6 0  t o  a l l o w  f o r  t h e  

i m p l e m e n t a t i o n  o f  a s s o c i a t i o n a l  r u l e s  o f  p o l i t i c a l  p a r t i e s  t h a t  d o  

n o t  i n f r i n g e  u p o n  l e g i t i m a t e  s t a t e  i n t e r e s t s  i n  t h e  a d m i n i s t r a t i o n  

o f  e l e c t i o n s .

E v e n  t h o u g h  T a s h i  i a n  p l a c e s  h e a v y  e m p h a s i s  o n  t h e  

a s s o c i a t i o n a l  r i g h t s  o f  p o l i t i c a l  p a r t i e s ,  w e  b e l i e v e  t h e r e  m a y  b e  

a n  o v e r r i d i n g  s t a t e  i n t e r e s t  i n  h a v i n g  t h e  p a r t i e s  a c t  p r o m p t l y  a n d  

w i t h  c l a r i t y  i n  t h e  w a y  t h e y  d e f i n e  w h o  m a y  a s s o c i a t e  w i t h  t h e m .  

T h e  U . S .  S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  t h a t  " i t  i s  c l e a r  t h a t  

p r e s e r v a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  e l e c t o r a l  p r o c e s s  i s  a  

l e g i t i m a t e  a n d  v a l i d  s t a t e  g o a l . "  R o s a r i o  v .  R o c k e f e l l e r , 4 1 0  U . S .  

7 5 2 ,  7 6 1  ( 1 9 7 3 ) ;  s e e  a l s o ,  A m e r i c a n  P a r t y  o f  T e x a s  v .  W h i t e , 4 1 5  

U . S . 7 6 7 ,  7 7 9  ( 1 9 7 3 ) .  S t a t e  l a w  m a y  i n t e r f e r e  w i t h  a  p o l i t i c a l

p a r t y ' s  i n t e r n a l  a f f a i r s  w h e n  n e c e s s a r y  t o  e n s u r e  t h a t  e l e c t i o n s  

a r e  f a i r  a n d  h o n e s t .  S t o r e r  v .  B r o w n , 4 1 5  U . S .  7 2 4 ,  7 3 0  ( 1 9 7 3 ) .

W e  r e v i e w e d  a  d r a f t  c o m m i t t e e  s u b s t i t u t e  c u r r e n t l y  u n d e r  

c o n s i d e r a t i o n  b y  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .  T h i s  b i l l  

w o u l d  r e q u i r e  p o l i t i c a l  p a r t i e s  t o  a d o p t  a n d  d e l i v e r  a n y  p a r t y  

r u l e s  t h a t  w o u l d  m a t e r i a l l y  a f f e c t  t h e  n o m i n a t i n g  p r o c e s s  b y  M a r c h  

1  o f  t h e  p r i m a r y  e l e c t i o n  y e a r .  T h e  p u r p o s e  o f  i m p o s i n g  a  d e a d l i n e  

f o r  a c t i o n  i s  t o  p e r m i t  p r e c l e a r a n c e  o f  t h e  ' C h a n g e  i n  v o t i n g  

r e q u i r e m e n t s  b y  t h e  U . S .  J u s t i c e  D e p a r t m e n t ,  a l l o w  f o r  v o t e r  

e d u c a t i o n ,  a n d  g i v e  a d e q u a t e  t i m e  t o  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  

i m p l e m e n t  t h e  c h a n g e s .  W h i l e  t h e s e  i n t e r e s t s  a p p e a r  t o  b e  

c o m p e l l i n g ,  i t  i s  p o s s i b l e  t h a t  a  m i n o r ,  r e c o g n i z e d  p o l i t i c a l  p a r t y  

c o u l d  c o n t e s t  t h e  v a l i d i t y  o f  t h e  M a r c h  1  d a t e .  T h e r e  i s  p r e c e d e n t  

f o r  t h e  p r o p o s i t i o n  t h a t  e a r l y  d e a d l i n e s  f o r  t h e  d e c l a r a t i o n  o f  

c a n d i d a c y  i m p r o p e r l y  r e s t r i c t  f r e e  s p e e c h  a n d  a s s o c i a t i o n a l  r i g h t s  

o f  n o n p a r t y  c a n d i d a t e s .  S i g l e r  v .  S t a t e . 3 A N - 8 8 - 8 6 9 5  ( A l a s k a  

S u p e r .  M e m .  o f  D e c i s i o n ,  S e p t .  1 2 ,  1 9 8 8 ) ,  T h e  h a r m  e n c o u n t e r e d  i n  

S i g l e r  w a s  t h a t  t h e  e a r l y  d e c l a r a t i o n  d a t e  i m p r o p e r l y  d i s t a n c e d  

n o n p a r t y  c a n d i d a t e s  f r o m  t h e  t i m e  o f  s p i r i t e d  p u b l i c  d e b a t e  a n d  t h e  

r e s u l t a n t  a t t e n t i o n  o f  v o t e r s .  P e r h a p s  a  m i n o r  r e c o g n i z e d  p a r t y  

c o u l d  a r g u e  t h a t  i t  s h o u l d  b e  a l l o w e d  t o  a d o p t  r u l e s  w h i c h  p e r m i t  

i t  t o  n o m i n a t e  c a n d i d a t e s  b y  c o n v e n t i o n  h e l d  a t  o r  n e a r  t h e  f i l i n g  

d e a d l i n e  f o r  c a n d i d a t e s  f o r  r e a s o n s  s i m i l a r  t o  t h o s e  a d v a n c e d  b y  

S i g l e r . W e  b e l i e v e  t h a t  t h e  c o n c e p t  o f  a  d e a d l i n e  i s  s u p p o r t a b l e  

a s  a  r e a s o n a b l e  b u r d e n  c a l c u l a t e d  t o  p r o m o t e  t h e  e l e c t o r a l  p r o c e s s .  

H o w e v e r ,  t h e  d i v i s i o n  m u s t  f u l l y  d o c u m e n t  r e a s o n s  f o r  t h e  c u t - o f f  

d a t e .  T h e  d o c u m e n t a t i o n  w i l l  b e  e s s e n t i a l  i n  u p h o l d i n g  t h e  s t a t e ' s  

b u r d e n  o f  p r o v i n g  t h a t  t h e r e  i s  b a s i s  f o r  t h e  r e s t r i c t i o n .
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B a s e d  o n  t h e  f o r e g o i n g ,  w e  c o n c l u d e  t h a t  e x i s t i n g  

p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  s p e c i f y i n g  t h e  c o n t e n t  o f  t h e  

p r i m a r y  e l e c t i o n  b a l l o t  a r e  n o t  o p e r a t i v e  w h e n  a  p o l i t i c a l  p a r t y  

o p t s  t o  c l o s e  i t s  p r i m a r y .  I n  t h e  a b s e n c e  o f  a  s p e c i f i c  s t a t u t e ,  

s u f f i c i e n t  a u t h o r i t y  e x i s t s  f o r  t h e  d i r e c t o r  t o  a d m i n i s t r a t i v e l y  

i m p l e m e n t  n e w  p r o c e d u r e s  f o r  a  c l o s e d  p r i m a r y .  T h e  b a s i c  s t a n d a r d  

a p p l i c a b l e  t o  t h e  p o w e r  o f  a n  a d m i n i s t r a t i v e  a g e n c y  t o  a d o p t  

r e g u l a t i o n s  i s  s e t  o u t  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A P A ) . 

T h e  A P A  p r o v i d e s :

I f ,  b y  e x p r e s s  o r  i m p l i e d  t e r m s  o f  a  s t a t u t e ,  a  

s t a t e  a g e n c y  h a s  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t o  

i m p l e m e n t ,  i n t e r p r e t ,  m a k e  s p e c i f i c  o r  o t h e r w i s e  

c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e ,  a  

r e g u l a t i o n  a d o p t e d  i s  n o t  v a l i d  o r  e f f e c t i v e  u n l e s s  

c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  

n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e  o f  t h e  s t a t u t e .

A S  4 4 . 6 2 . 0 3 0 .  T h e  d i r e c t o r  i s  g i v e n  b r o a d  l e g i s l a t i v e  p o w e r  t o  

a d o p t  a d m i n i s t r a t i v e  r e g u l a t i o n s .  S h e  m a y  " a d o p t  r e g u l a t i o n s  u n d e r  

t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 )  n e c e s s a r y  f o r  t h e  

a d m i n i s t r a t i o n  o f  e l e c t i o n s . "  A S  1 5 . 1 5 . 0 1 0 .  G i v e n  o u r  

d e t e r m i n a t i o n  t h a t  T a s h i i a n  m a k e s  A S  1 5 . 2 5 . 0 6 0  i n o p e r a t i v e  u n d e r  

c e r t a i n  c o n d i t i o n s ,  i t  a p p e a r s  t h a t  A S  1 5 . 1 5 . 0 1 0  g r a n t s  s u f f i c i e n t  

a u t h o r i t y  t o  i m p l e m e n t  a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  

r e g u l a t i o n .  S e e , e . g . . D e n a r d o  v .  S t a t e . 7 4 1  P . 2 d  1 1 9 7  ( A l a s k a  

1 9 8 7 )  ( r e g u l a t i o n  r e q u i r i n g  i n d e p e n d e n t  g u b e r n a t o r i a l  c a n d i d a t e s  t o  

s u b m i t  n o m i n a t i n g  p e t i t i o n s  s i g n e d  b y  o n e  p e r c e n t  o f  q u a l i f i e d  

v o t e r s  h e l d  t o  b e  v a l i d  w h e n  a d o p t e d  a f t e r  c o u r t  f o u n d  s t a t u t o r y  

r e q u i r e m e n t  v o i d ) .

W e  w o u l d  b e  r e m i s s  i n  o u r  d u t i e s  i f  w e  d i d  n o t  p o i n t  o u t  

t h a t  c o n t r a r y  l e g a l  a r g u m e n t s  c o u l d  b e  m a d e .  I t  c o u l d  b e  a r g u e d  

t h a t  t h e  e x i s t e n c e  o f  A S  1 5 . 2 5 . 0 6 0  m a k e s  i t  p l a i n  t h e  l e g i s l a t u r e  

d i d  n o t  i n t e n d  t o  c o m m i t  t h e  f o r m u l a t i o n  o f  t h e  p r i m a r y  b a l l o t  t o  

a g e n c y  d i s c r e t i o n .  S u p p o r t  f o r  t h i s  a r g u m e n t  c a n  b e  f o u n d  i n  

A S  1 5 . 1 5 . 0 3 0 ( 1 ) ,  w h i c h  a l l o w s  t h e  d i r e c t o r  t o  d e t e r m i n e  m a t t e r s  o f  

b a l l o t  f o r m  " n o t  p r o v i d e d  b y  l a w . " T h e  i n t e n t  t o  c o m m i t  t o  a g e n c y  

d i s c r e t i o n  i s  a  n e c e s s a r y  e l e m e n t  f o r  d e t e r m i n i n g  w h e t h e r  a  

r e g u l a t i o n  i s  v a l i d .  K e l l y  v .  Z a m a r e l l o . 4 8 6  P . 2 d  9 0 6 ,  9 0 9  ( A l a s k a  

1 9 7 1 ) .  W e  b e l i e v e  t h a t  a  c o u r t  w o u l d  d e f e r  t o  t h e  b r o a d  g r a n t  o f  

l e g i s l a t i v e  r u l e - m a k i n g  p o w e r  c o n f e r r e d  b y  A S  1 5 . 1 5 . 0 1 0 ,  e s p e c i a l l y  

i f  t h e  l e g i s l a t u r e  f a i l s  t o  a m e n d  t h e  e l e c t i o n  c o d e  a f t e r  g i v e n  a  

r e a s o n a b l e  o p p o r t u n i t y  t o . d o  s o .  H o w e v e r ,  t h e  f a c t  t h a t  t h e  

r e g u l a t i o n s  c o u l d  b e  q u e s t i o n e d  j u s t i f i e s  t h e  e f f o r t  t o  h a v e  t h e  

l e g i s l a t u r e  t a k e  a c t i o n  t o  a m e n d  t h e  e l e c t i o n  c o d e .
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r e q u i r e s  i m p l e m e n t a t i o n  o f  
t h e  R e p u b l i c a n  P a r t y  r u l e s

S t a t e  o f  A l a s k a

Y o u  h a v e  a s k e d  w h e t h e r  t h e  s t a t e  m u s t  m o d i f y  its p r i m a r y  
e l e c t i o n  t o  i m p l e m e n t  r u l e s  a d o p t e d  b y  t h e  A l a s k a  R e p u b l i c a n  P a r t y .  
T h e s e  r u l e s  c o n f l i c t  w i t h  s t a t e  e l e c t i o n  l a w  b y  l i m i t i n g  t h e  v o t e r s  
w h o  c a n  p a r t i c i p a t e  i n  t h e  s e l e c t i o n  o f  R e p u b l i c a n  n o m i n e e s  a t  t h e  
p r i m a r y  e l e c t i o n .  W e  b e l i e v e  t hat, i n  l i g h t  o f  r e c e n t  d e c i s i o n s  o f  
t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  t h e  F i r s t  a n d  F o u r t e e n t h  
A m e n d m e n t s  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  r e q u i r e  i m p l e m e n t a t i o n  
o f  t h e s e  r u l e s .

I .  S t a t e  l a w  a n d  R e p u b l i c a n  P a r t y  r u l e s

A l a s k a  has a " b l a n k e t "  p r i m a r y ,  i n  w h i c h  all v o t e r s  
s e l e c t  t h e  n o m i n e e s  o f  a l l  p a r t i e s .  1 /  U n d e r  A S  1 5 . 2 5 . 0 1 0  —
1 5 . 2 5 . 1 3 0 ,  a l l  c a n d i d a t e s  o f  a l l  p o l i t i c a l  p a r t i e s  r u n  o n  o n e  
b a l l o t ,  a n d  a n y  r e g i s t e r e d  v o t e r s ,  r e g a r d l e s s  o f  p a r t y  a f f i l i a t i o n ,  
c a n  v o t e  f o r  a n y  c a n d i d a t e .  T h e  o n l y  r e s t r i c t i o n  is t h a t  v o t e r s  
m a y  c a s t  o n l y  o n e  v o t e  f o r  e a c h  o f f i c e  o n  t h e  b a l l o t .  T h e  p a r t y  
c a n d i d a t e  r e c e i v i n g  t h e  m o s t  v o t e s  is p l a c e d  o n  t h e  g e n e r a l  
e l e c t i o n  b a l l o t  as t h e  p a r t y ' s  n o m i n e e  f o r  t h a t  o f f i c e .

I n  1990, t h e  R e p u b l i c a n  P a r t y  o f  A l a s k a  a d o p t e d  a r u l e  
p r o v i d i n g  t h a t

[ o ] n l y  r e g i s t e r e d  R e p u b l i c a n s ,  r e g i s t e r e d  
I n d e p e n d e n t s  [sic], . a n d  t h o s e  w h o  s t a t e  n o  
p r e f e r e n c e  o f  p a r t y  a f f i l i a t i o n  s h a l l  b e  a l l o w e d  t o  
v o t e  i n  t h e  R e p u b l i c a n  p r i m a r y  e l e c t i o n  f o r  
G o v e r n o r ,  L i e u t e n a n t  G o v e r n o r ,  U.S. S e n a t o r ,  U.S.

1 /  In  a b l a n k e t  p r i m a r y )  a l l  v o t e r s  r e c e i v e  t h e  s a m e  b a l l o t ,  a n d  
m a y  v o t e  f o r  o n e  c a n d i d a t e  f o r  e a c h  o f f i c e ,  r e g a r d l e s s  o f  p a r t y .  
I n  a n  o p e n  p r i m a r y ,  a v o t e r  m a y  v o t e  f o r  c a n d i d a t e s  of  o n l y  o n e  
p a r t y ,  b u t  m a y  c h o o s e  w h i c h  p a r t y  r e g a r d l e s s  o f  a f f i l i a t i o n .  I n  a 
c l o s e d  p a r t y ,  o n l y  v o t e r s  a f f i l i a t e d  w i t h  o n e  p a r t y  m a y  p a r t i c i p a t e  
i n  t h a t  p a r t y ' s  p r i m a r y .  S e e  N o t e ,  P r i m a r y  E l e c t i o n s  a n d  t h e  
C o l l e c t i v e  R i g h t  o f  F r e e d o m  .of A s s o c i a t i o n . 94 Y a l e  L.J. 116, 117 
n . 2  (1984).
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R e p r e s e n t a t i v e ,  a n d  m e m b e r s  o f  t h e  S t a t e
L e g i s l a t u r e .  2 /

A f t e r  t h e  1 9 9 0  g e n e r a l  e l e c t i o n ,  t h e  p a r t y  a d o p t e d  
s e v e r a l  r e l a t e d  r u l e s ,  a n d  s u b m i t t e d  a l l  o f  i t s  r u l e s  to  t h e  U n i t e d  
S t a t e s  D e p a r t m e n t  o f  J u s t i c e  for p r e c l e a r a n c e ,  as r e q u i r e d  b y  t h e  
f e d e r a l  V o t i n g  R i g h t s  A c t ,  42 U.S.C. S 1973c. T h e  D e p a r t m e n t  o f  
J u s t i c e  a p p r o v e d  t h e m ,  a n d  t h e  p a r t y  s u b m i t t e d  thw- r u l e s  t o  y o u  i n  
M a y  1991.

T h e s e  rules are o b v i ously i n c o m p a t i b l e  w i t h  the state 
b l a n k e t  p r i m a r y  law. T h a t  i n c o m p a t i b i l i t y  has g i v e n  rise to y o u r  
o p i n i o n  request.

II. T a s h i i a n  a n d  D e m o c r a t i c  P a r t y  v. W i s c o n s i n

I n  T a s h i i a n .  v_.-Republican P a r t y  o f  C o n n e c t i c u t , 479 U. S .  
208 (1986), t h e  S u p r e m e  C o u r t  r e c o g n i z e d  t h a t  t h e  a s s o c i a t i o n a l  
r i g h t s  of  p o l i t i c a l  p a r t i e s ,  as p r o t e c t e d  b y  t h e  f i r s t  a m e n d m e n t ,  
c a n  t a k e  p r i o r i t y  o v e r  s t a t e  e l e c t i o n  laws. In  T a s h j i a n . t h e  
R e p u b l i c a n  P a r t y  o f  C o n n e c t i c u t  h a d  a d o p t e d  a p a r t y  r u l e  a l l o w i n g  
n o n a f f i l i a t e d  v o t e r s  t o  v o t e  in t h e  p a r t y ' s  p r i m a r y .  T h i s  r u l e  
c o n f l i c t e d  w i t h  C o n n e c t i c u t  s t a t u t e s ,  w h i c h  p r o v i d e d  f o r  a c l o s e d  
p r i m a r y .  T h u s ,  t h o s e  s t a t u t e s  l i m i t e d  t h e  " g r o u p  o f  v o t e r s  w h o m  
t h e  P a r t y  m a y  i n v i t e  t o  p a r t i c i p a t e  i n  t h e  'basic f u n c t i o n '  o f  
s e l e c t i n g  t h e  P a r t y ' s  c a n d i d a t e s . "  4 7 9  U . S .  a t  2 1 5 - 1 6  ( c i t a t i o n  
o m i t t e d ) . T h e  C o u r t  d i d  n o t  f i n d  t h e  l i m i t a t i o n  j u s t i f i e d  b y  a n y  
c o m p e l l i n g  s t a t e  i n t e r e s t s .  A c c o r d i n g l y ,  t h e  C c u r t  h e l d  t h a t  t h e  
l i m i t a t i o n  c o n s t i t u t e d  a n  u n c o n s t i t u t i o n a l  b u r d e n  o n  t h e  P a r t y ' s  
a s s o c i a t i o n a l  r i g h t s  p r o t e c t e d  b y  t h e  F i r s t  a n d  F o u r t e e n t h  
A m e n d m e n t s  t o  t h e  U . S .  C o n s t i t u t i o n .

T h e  C o u r t  r e j e c t e d  C o n n e c t i c u t ' s  p r o f e r r e d  j u s t i f i c a t i o n  
t h a t  i m p l e m e n t a t i o n  o f  t h e  r u l e  w o u l d  p o s s i b l y  r e s u l t  i n  g r e a t e r  
a d m i n i s t r a t i v e  c o s t s  f o r  p u r c h a s e  of  v o t i n g  m a c h i n e s ,  t r a i n i n g  o f  
o f f i c i a l s ,  a n d  p o t e n t i a l l y  f o r  p r i n t i n g  o f  a d d i t i o n a l  b a l l o t  
m a t e r i a l s .  Id. a t  218. It f u r t h e r  f o u n d  t h a t  " [ t ] h e  S t a t e ' s  
l e g i t i m a t e  i n t e r e s t s  i n  p r e v e n t i n g  v o t e r  c o n f u s i o n  a n d  p r o v i d i n g

2 /  B e c a u s e  o f  t h e  s h o r t n e s s  of t i m e  b e t w e e n  t h e  p a r t y ' s  a d o p t i o n  
o f  t h e  r u l e  a n d  t h e  1 9 9 0  p r i m a r y  e l e c t i o n ,  t h e  s t a t e  d e c l i n e d  to  
i m p l e m e n t  t h e  r u l e  f o r  t h a t  e l e c t i o n .  T h e  s t a t e  s u c c e s s f u l l y  
d e f e n d e d  a f e d e r a l  c o u r t  l a w s u i t  i n i t i a t e d  b y  t h e  p a r t y .  D o y l e  v. 
S t a t e , No. A 9 0 - 2 4 8  C i v i l .  T h e  d i s t r i c t  c o u r t  d e n i e d  t h e  p a r t y ' s  
m o t i o n  f o r  a p r e l i m i n a r y  i n j u n c t i o n ,  r e q u i r i n g  t h e  s t a t e  to g i v e  
e f f e c t  t o  t h e  p a r t y ' s  r u l e s .  T h e  c a s e  w a s  s u b s e q u e n t l y  d i s m i s s e d  
b y  t h e  p a r t y .
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f o r  e d u c a t e d  a n d  r e s p o n s i b l e  v o t e r  d e c i s i o n s  i n  n o  r e s p e c t  ' m a k e  i t  

n e c e s s a r y  t o  b u r d e n  t h e  [ P a r t y ' s ]  r i g h t s . ' ' 1 I d .  a t  2 2 1 - 2 2 .

T h e  P a r t y  r u l e s  i n  q u e s t i o n  h e r e  a r e  d i f f e r e n t  f r o m  t h o s e  

i n  T a s h j i a n . i n  t h a t  t h e  A l a s k a  R e p u b l i c a n  P a r t y  s e e k s  t o  n a r r o w  

t h e  f i e l d  o f  v o t e r s  w h o  m a y  p a r t i c i p a t e  i n  c h o o s i n g  R e p u b l i c a n  

n o m i n e e s .  H o w e v e r ,  D e m o c r a t i c  P a r t y  v .  W i s c o n s i n . 4 5 0  U . S .  1 0 7  

( 1 9 8 1 )  ( o n e  o f  t h e  m a j o r  u n d e r p i n n i n g s  o f -  T a s h j i a n ) , d i d  a d d r e s s  a  

s i t u a t i o n  i n v o l v i n g  a  p a r t y  r u l e  t h a t  w a s  m o r e  r e s t r i c t i v e  t h a n  t h e  

s t a t e  s t a t u t e .  W i s c o n s i n  c o n c e r n e d  t h a t  s t a t e ' s  p r e s i d e n t i a l  

p r i m a r y  e l e c t i o n .  W h i l e  W i s c o n s i n  l a w  l e t  t h e  p a r t i e s  c h o o s e  t h e  

m e t h o d  o f  s e l e c t i n g  d e l e g a t e s  t o  t h e  n a t i o n a l  c o n v e n t i o n s  o f  t h e  

n a t i o n a l  p a r t i e s ,  i t  r e q u i r e d  t h a t  t h o s e  d e l e g a t e s  v o t e  a c c o r d i n g  

t o  t h e  o u t c o m e  o f  t h e  s t a t e ' s  o p e n  p r e s i d e n t i a l  p r i m a r y .  T h i s  l a w  

c o n f l i c t e d  w i t h  t h e  N a t i o n a l  D e m o c r a t i c  P a r t y ' s  r u l e  t h a t ,

" r e s t r i c t e d  p a r t i c i p a t i o n  i n  t h e  d e l e g a t e  s e l e c t i o n  p r o c e s s  i n

p r i m a r i e s  o r  c a u c u s e s  t o  'D e m o c r a t i c  v o t e r s  o n l y  w h o  p u b l i c l y  

d e c l a r e  t h e i r  p a r t y  p r e f e r e n c e  a n d  h a v e  t h a t  p r e f e r e n c e  p u b l i c l y  

r e c o r d e d . ' "  4 5 0  U . S i  a t  1 1 8 .  B e c a u s e  o f  t h i s  c o n f l i c t ,  t h e  

n a t i o n a l  p a r t y  a n n o u n c e d  i t s  i n t e n t  n o t  t o  s e a t  t h e  W i s c o n s i n  

d e l e g a t e s .  T h e  s t a t e  t h e r e f o r e  b r o u g h t  s u i t  i n  s t a t e  c o u r t ,

s e e k i n g  a  d e c l a r a t o r y  j u d g m e n t  t h a t  t h e  s t a t e  l a w  w a s .  

c o n s t i t u t i o n a l  a n d  t h a t  t h e  n a t i o n a l  p a r t y  h a d  t o  s e a t  t h o s e  

d e l e g a t e s .  S e e  D e m o c r a t i c  P a r t y  v .  W i s c o n s i n . 2 8 7  N . W . 2 d  5 1 2  ( W i s .  

1 9 8 0 )  ( u p h o l d i n g  t h e  s t a t e  l a w ) .  '

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n v a l i d a t e d  t h e  p r o v i s i o n  

o f  t h e  s t a t e  l a w  t h a t  i n f r i n g e d  o n  t h e  p a r t y ' s  n o m i n a t i n g  

p r o c e d u r e .  I t  h e l d  t h a t  t h e  " F i r s t  A m e n d m e n t  f r e e d o m  t o  g a t h e r  i n  

a s s o c i a t i o n  f o r  t h e  p u r p o s e  o f  a d v a n c i n g  s h a r e d  b e l i e f s  i s

p r o t e c t e d  b y  t h e  F o u r t e e n t h  A m e n d m e n t  f r o m  i n f r i n g e m e n t  b y  a n y  

S t a t e , "  a n d  t h a t  f r e e d o m  o f  p o l i t i c a l  a s s o c i a t i o n  " n e c e s s a r i l y  

p r e s u p p o s e s  t h e  f r e e d o m  t o  i d e n t i f y  t h e  p e o p l e  w h o  c o n s t i t u t e  t h e  

a s s o c i a t i o n ,  a n d  t o  l i m i t  t h e  a s s o c i a t i o n  t o  t h o s e  p e o p l e  o n l y . "  

4 5 0  U . S .  a t  1 2 1 - 2 2  ( c i t a t i o n s  o m i t t e d ) .

I I I .  D i s c u s s i o n

W e  b e l i e v e ,  i n  l i g h t  o f  T a s h j i a n  a n d  W i s c o n s i n , a  c o u r t  

w o u l d  h o l d  t h a t  t h e  R e p u b l i c a n  P a r t y ' s  r u l e  l i m i t i n g  p a r t i c i p a t i o n  

i n  t h e  s e l e c t i o n  o f  t h e  p a r t y ' s  c a n d i d a t e s  m u s t  b e  i m p l e m e n t e d ,  

n o t w i t h s t a n d i n g  i t s  c o n f l i c t  w i t h  A l a s k a ' s  b l a n k e t  p r i m a r y  

s t a t u t e s .  2 /  I n d e e d ,  A l a s k a ' s  l a w  i m p a c t s  t h e  A l a s k a

2 /  W e  h a v e  f o u n d  n o  a u t h o r i t y  o n  p o i n t  o n  t h i s  q u e s t i o n .  T h i s  

l a c k  o f  a u t h o r i t y  i s  n o t  s u r p r i s i n g ,  s i n c e  o n l y  A l a s k a  a n d  

W a s h i n g t o n  h a v e  b l a n k e t  p r i m a r i e s .  S e e  g e n e r a l l y  N o e ,  N o r t h

( c o n t i n u e d . . . )
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R e p u b l i c a n  P a r t y ' s  a s s o c i a t i o n a l  i n t e r e s t s  t o  a  f a r  g r e a t e r  d e g r e e  

t h a n  d i d  t h e  C o n n e c t i c u t  s t a t u t e s  a t  i s s u e  i n  T a s h j i a n . 1 /  

M o r e o v e r ,  w h e n  T a s h j i a n  i s  r e a d  i n  c o n j u n c t i o n  w i t h  W i s c o n s i n , 

w h e r e  a n  o p e n  p r i m a r y  w a s  a t  i s s u e ,  t h e  n e c e s s i t y  t o  i m p l e m e n t  t h e  

R e p u b l i c a n  r u l e  b e c o m e s  e v e n  c l e a r e r . .  2 /

M o r e o v e r ,  i n  T a s h j i a n  t h e  m a j o r i t y  e x p r e s s e d  c o n c e r n  t h a t  

w i d e - o p e n  p a r t y  r u l e s  m i g h t  i n f r i n g e  o n  t h e  r i g h t s  o f  o t h e r  

p a r t i e s :  " U n d e r  s u c h  c i r c u m s t a n c e s ,  t h e  e f f e c t  o f  o n e  p a r t y ' s

b r o a d e n i n g  o f  p a r t i c i p a t i o n  w o u l d  t h r e a t e n  o t h e r  p a r t i e s  w i t h  t h e  

d i s o r g a n i z a t i o n  e f f e c t s  w h i c h  t h e  s t a t u t e s  [ u p h e l d  i n  o t h e r  c a s e s ]  

w e r e  d e s i g n e d  t o  p r e v e n t . "  4 7 9  U . S .  a t  2 2 4  n . 1 3 .  A l a s k a ' s  b l a n k e t  

p r i m a r y  l a w s  d o  p r e c i s e l y  w h a t  t h e  C o u r t  s a i d  t h a t  a  p a r t y  m i g h t  

n o t  b e  a b l e  t o  d o  c o n s t i t u t i o n a l l y .
»

A s  p a r t  o f  t h e  d e b a t e  s u r r o u n d i n g  t h i s  i s s u e ,  i t  h a s  b e e n ,  

s u g g e s t e d  t h a t  t h e  m o d i f i c a t i o n  o f  t h e  b l a n k e t  p r i m a r y  m a y  i n f r i n g e  

o n  a  v o t e r ' s  c o n s t i t u t i o n a l  r i g h t  t o  v o t e .  V o t e r s  n o t  a f f i l i a t e d  

w i t h  a  p a r t y ,  h o w e v e r ,  d o  n o t  h a v e  c o n s t i t u t i o n a l  r i g h t s  t o  

p a r t i c i p a t e  i n  t h a t  p a r t y ' s  p r i m a r y  e l e c t i o n  i f  e i t h e r  s t a t e  l a w  o r  

p a r t y  r u l e s  p r o v i d e  f o r  a  c l o s e d  p r i m a r y .  N a d e r  v .  S c h a f f e r r 4 1 7

2 /  ( . . . c o n t i n u e d )

C a r o l i n a  G e n e r a l  a s s e m b l y  A m e n d s  E l e c t i o n  L a w s  t o  A l l o w

U n a f f i l i a t e d  V o t e r s  t o  V o t e  i n  P a r t y  P r i m a r i e s , 6 6  N . C .  L .  R e v .  

1 2 0 8  ( 1 9 8 8 )  ( " t h e r e  i s  a  s t r o n g  a r g u m e n t  t h a t  b o t h  t h e  o p e n  a n d  

b l a n k e t  p r i m a r y  a r e  u n c o n s t i t u t i o n a l " ) .

1 /  T h e  d i s s e n t  i n  T a s h i i a n  d i d  n o t  a g r e e  t h a t  C o n n e c t i c u t ' s  l a w  

w a s  u n c o n s t i t u t i o n a l .  H o w e v e r ,  i t  o b s e r v e d  t h a t  " [ t ] h e  a b i l i t y  o f  

t h e  m e m b e r s  o f  t h e  R e p u b l i c a n  P a r t y  t o  s e l e c t  t h e i r  o w n  c a n d i d a t e  

. . . u n q u e s t i o n a b l y  i m p l i c a t e s  a n  a s s o c i a t i o n a l  f r e e d o m . "  4 7 9

U . S .  a t  2 3 5 - 3 6  ( S c a l i a ,  J . , d i s s e n t i n g ) .  T h i s  i n d i c a t e s  t o  u s  t h a t  

e v e n  t h e  d i s s e n t e r s  w o u l d ,  n o t  u p h o l d  A l a s k a ' s  b l a n k e t  p r i m a r y  l a w  

a g a i n s t  a  R e p u b l i c a n  P a r t y  c h a l l e n g e .

2 /  W e  b e l i e v e  t h a t  b o t h  b l a n k e t  p r i m a r i e s  a n d  o p e n  p r i m a r i e s  

i m p a c t  a  p a r t y ' s  f r e e d o m  o f  a s s o c i a t i o n  c l a i m .  I n  b o t h ,  m e m b e r s  o f  

o n e  p a r t y  m a y  t a k e  p a r t  i n  t h e  s e l e c t i o n  o f  a n o t h e r  p a r t y ' s  

c a n d i d a t e s .
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F .  S u p p .  8 3 7  ( D .  C o n n ) ,  a f f ' d  m e m .  f 4 2 9  U . S .  9 8 9  ( 1 9 7 6 ) ;  F e r e n c y  v .  

S e c r e t a r y - Q f - S t a t e ,  4 7 6  N . W . 2 d  4 1 7  ( M i c h .  A p p .  1 9 9 1 ) .  £ /

I t  h a s  a l s o  b e e n  s u g g e s t e d  t h a t  T a s h j i a n  w o u l d  n o t  a p p l y  

i n  A l a s k a  b e c a u s e  o u r  l a w ,  u n l i k e  C o n n e c t i c u t ’ s ,  d o e s  n o t  r e q u i r e  

r e g i s t r a t i o n  b y  p a r t y .  W e  d o  n o t  b e l i e v e  t h a t  a  c o u r t  w o u l d  f i n d  

t h i s  a r g u m e n t  c o n v i n c i n g .  F i r s t ,  n o t h i n g  i n  T a s h j i a n  s u g g e s t s  t h a t  

C o n n e c t i c u t 1 s  s t a t u t o r y  r e g i s t r a t i o n  r e q u i r e m e n t  w a s  e s s e n t i a l  t o  

t h e  C o u r t ' s  d e c i s i o n .  S e c o n d ,  a l t h o u g h  A l a s k a  l a w  d o e s  n o t  

r e q u i r e ,  o r  e v e n  s p e c i f i c a l l y  a u t h o r i z e ,  v o t e r  r e g i s t r a t i o n  b y  

p a r t y ,  t h e r e  h a s  b e e n  a  l o n g - s t a n d i n g  p r a c t i c e  o f  a l l o w i n g  s u c h  

r e g i s t r a t i o n ;  i n d e e d ,  s i n c e  a t  l e a s t  1 9 6 8 ,  t h e  r e g i s t r a t i o n  f o r m s  

h a v e  p r o v i d e d  a  p l a c e  t o  i n d i c a t e  p a r t y  r e g i s t r a t i o n .  T h i r d ,  

A l a s k a  l a w  d o e s  i m p l i c i t l y  a u t h o r i z e  p a r t y  r e g i s t r a t i o n :  

A S  1 5 . 2 5 . 0 3 0 ( a ) ( 1 6 ) ,  e n a c t e d  i n  1 9 8 0 ,  r e q u i r e s  t h a t  a  " m e m b e r  o f  i  

p o l i t i c a l  p a r t y "  s e e k i n g  t o  b e c o m e  a  c a n d i d a t e  o f  t h a t  p a r t y  i n  t h e  

p r i m a r y  a t t e s t  " t h a t  t h e  c a n d i d a t e  i s  r e g i s t e r e d  t o  v o t e  a s  a  

m e m b e r  o f  t h e  p o l i t i c a l  p a r t y  w h o s e  n o m i n a t i o n  i s  b e i n g  s o u g h t . " '

N o r  i s  T a s h j i a n  i n a p p l i c a b l e  b e c a u s e  A l a s k a  l a w ,  u n l i k e  

C o n n e c t i c u t ' s ,  d o e s  n o t  r e g u l a t e  p o l i t i c a l  p a r t i e s .  A l t h o u g h  

A l a s k a  l a w  d o e s  n o t  r e g u l a t e  t h e  p a r t i e s ,  i t  r e c o g n i z e s  t h e m  a s  

v i a b l e  e n t i t i e s  a n d  c o n f e r s  r i g h t s  o n  t h e m .  S e e , e . g . r 

A S  1 5 . 2 5 . 0 5 6  ( a u t h o r i z i n g  p a r t y  c e n t r a l  c o m m i t t e e  o r  p a r t y  d i s t r i c t 1 

c o m m i t t e e  t o  r e p l a c e  u n o p p o s e d  i n c u m b e n t  c a n d i d a t e  f o r  r e n o m i n a t i o n  

i f  c a n d i d a t e  d i e s  o r  i s  d i s q u a l i f i e d  o r  i n c a p a c i t a t e d ) ; A S  

1 5 . 2 5 . 1 1 0  ( a u t h o r i z i n g  s a m e  c o m m i t t e e s  t o  c e r t i f y  p a r t y  n o m i n e e  o n  

g e n e r a l  e l e c t i o n  b a l l o t  a s  i n c a p a c i t a t e d ) ;  A S  1 5 . 2 5 . 1 3 0  

( a u t h o r i z i n g  p a r t y ,  t h r o u g h  s a m e  c o m m i t t e e s  o r  a s  o t h e r w i s e  

p r o v i d e d  i n  p a r t y  b y l a w s ,  t o  r e p l a c e  p a r t y  n o m i n e e s  o n  g e n e r a l  

e l e c t i o n  b a l l o t  w h o  h a v e  d i e d ,  w i t h d r a w n ,  r e s i g n e d ,  o r  b e c o m e  

d i s q u a l i f i e d  o r  i n c a p a c i t a t e d ) .

W e  w i s h  t o  c o m m e n t  o n  o n e  o t h e r  a s p e c t  o f  t h e  R e p u b l i c a n  

P a r t y  r u l e s .  I n  o u r  o p i n i o n  t h e  s t a t e  d o e s  n o t  h a v e  t o  e n f o r c e  

A r t i c l e  X I V ,  s e c t i o n  3 ,  o f  t h o s e  r u l e s ,  " A  R u l e  t o  M a x i m i z e  V o t e r

£ / B o t h  N a d e r  a n d  F e r e n c y  i n v o l v e d  p r i m a r i e s  t h a t  w e r e  c l o s e d  b y  

s t a t e  l a w ,  r a t h e r  t h a n  b y  p a r t y  r u l e .  T a s h j i a n  m a k e s  i t  c l e a r  t h a t  

t h i s  d i f f e r e n c e  i s  w i t h o u t  c o n s t i t u t i o n a l  s i g n i f i c a n c e .  T h e  C o u r t  

s p e c i f i c a l l y  s t a t e s  t h a t  " t h e  n o n m e m b e r ' s  d e s i r e  t o  p a r t i c i p a t e  i n  

t h e  p a r t y ' s  a f f a i r s  i s  o v e r b o r n e  b y  t h e  c o u n t e r v a i l i n g  a n d  

l e g i t i m a t e  r i g h t  o f  t h e  p a r t y  t o  d e t e r m i n e  i t s  o w n  m e m b e r s h i p  

q u a l i f i c a t i o n s . "  4 7 9  U . S .  a t  2 1 5  n . 6 .  S i g n i f i c a n t l y ,  t h e  C o u r t  

w a s  d i s t i n g u i s h i n g  N a d e r  a n d  R o s a r i o  v .  R o c k e f e l l e r . 4 1 0  U . S .  7 5 2  

( 1 9 7 3 ) ,  w h e r e  t h e  r e s t r i c t i o n s  o n  n o n m e m b e r s  w e r e  t h e  p r o d u c t  o f  

s t a t e  l a w ,  r a t h e r  t h a n  p a r t y  c h o i c e s .
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P a r t i c i p a t i o n  i n  P r i m a r y  E l e c t i o n s "  ( a l l o w i n g  R e p u b l i c a n s  a n d  
i n d e p e n d e n t s  tc  p a r t i c i p a t e  in  t h e  R e p u b l i c a n  p r i m a r y  e v e n  if t h e y  
h a v e  a l s o  v o t e d  i n  t h e  b l a n k e t  p r i m a r y  a n d / o r  s o m e  o t h e r  p a r t y ' s  
p r i m a r y ) .

T h e  p a r t y  a p p a r e n t l y  b e l i e v e s  t h a t  i t  c a n  v a l i d l y  e x t e n d  
its a s s o c i a t i o n  t o  v o t e r s  w h o  m e e t  t h e  -requi r e m e n t s  o f  the 1990 
r u l e  r e g a r d l e s s  of  w h e t h e r  t h o s e  v o t e r s  a l s o  p a r t i c i p a t e d  i n  t h e  
s e l e c t i o n  o f  o t h e r  p a r t y  c a n d i d a t e s .  H o w e v e r ,  s e v e r a l  U.S. S u p r e m e  
C o u r t  d e c i s i o n s  h o l d  t h a t  t h e  P a r t y ' s  f e d e r a l  c o n s t i t u t i o n a l  
i n t e r e s t  i n  a s s o c i a t i n g  w i t h  t h o s e  v o t e r s  is o u t w e i g h e d  b y  t h e  
c o m p e l l i n g  i n t e r e s t  o f  t h e  s t a t e  i n  " c o n f i n i n g  e a c h  v o t e r  t o  a 
s i n g l e  n o m i n a t i n g  a c t . "  S t o r e r  v. B r o w n , 4 1 5  U . S .  724, 743 (1974); 
s e e  a l s o  A m e r i c a n  P a r t y  o f  T e x a s  v. W h i t e . 4 1 S  U . S .  767, 785 (1974), 
( " E l e c t o r s  m a y  v o t e  i n  o n l y  o n e  p a r t y  p r i m a r y " ) .  G i v e n  t h e  w e l l -  
e s t a b l i s h e d  n a t u r e  o f  t h e  "one n o m i n a t i n g  a c t  o n l y "  p r i n c i p l e ,  a n d  
t h e  a b s e n c e ,  t o  o u r  k n o w l e d g e ,  of  a n y  j u r i s d i c t i o n  a l l o w i n g  a v o t e r  
t o  p a r t i c i p a t e  i n  m u l t i p l e  p r i m a r i e s ,  w e  f e e l  q u i t e  c o n f i d e n t  t h a t  
t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  r e a c h  t h e  s a m e  c o n c l u s i o n  as  a 
m a t t e r  o f  A l a s k a  c o n s t i t u t i o n a l  law.

If w e  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  l e t  us k now.
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R e :  C o m p o s i t i o n  o f  b a l l o t  u n d e r  t h e

p a r t y  r u l e s

D e a r  S e n a t o r  H a l f o r d :

Y o u  h a v e  a s k e d  h o w  t h e  p r i m a r y  e l e c t i o n  b a l l o t  s h o u l d  b e  

p r e p a r e d  i f  a )  t h e  D e m o c r a t i c  a n d  R e p u b l i c a n  p a r t y  p r i m a r y  

p a r t i c i p a t i o n  r u l e s  c u r r e n t l y  i n  e f f e c t  a r e  b o t h  s t i l l  i n  e f f e c t  o n  

M a y  1 ,  o r  b )  i f  t h e  R e p u b l i c a n  r u l e  i s  s t i l l  i n  e f f e c t ,  b u t  n o t  t h e  

D e m o c r a t i c  r u l e . 1 A  c l e a r  a n s w e r  t o  t h i s  q u e s t i o n  c a n n o t  b e  g i v e n  

b e c a u s e  o f  t h e  a m b i g u o u s  w o r d i n g  o f  t h e  p a r t y  r u l e s ,  t h e  l a c k  o f  

i m p l e m e n t i n g  s t a t u t e s  o r  r e g u l a t i o n s ,  a n d  t h e  p r o s p e c t  f o r  

l i t i g a t i o n .  H o w e v e r ,  i n  o u r  o p i n i o n ,  i f  b o t h  r u l e s  r e m a i n  i n  

e f f e c t ,  i t  w o u l d  b e  r e a s o n a b l e  t o  i m p l e m e n t  t h e  p r i m a r y  w i t h  t h e  

f o l l o w i n g  t h r e e  b a l l o t s :

a  R e p u b l i c a n  b a l l o t  c o n t a i n i n g  t h e  c a n d i d a t e s  o f  a l l  f o u r  

p a r t i e s ;  o n l y  R e p u b l i c a n s  a n d  i n d e p e n d e n t s  ( w h e t h e r  

r e g i s t e r e d  a s  i n d e p e n d e n t s  o r  p r o v i d i n g  n o  d e s i g n a t i o n  a t  

a l l )  m a y  c a s t  t h i s  b a l l o t ;

a  D e m o c r a t i c  b a l l o t  c o n t a i n i n g  t h e  d e m o c r a t i c ,  A l a s k a  

I n d e p e n d e n c e ,  a n d  G r e e n  c a n d i d a t e s ;  a n y  r e g i s t e r e d  v o t e r  

m a y  c a s t  t h i s  b a l l o t ;

a  t h i r d  b a l l o t  ( t h e  " s t a t u t o r y  p r i m a r y "  b a l l o t )  

c o n t a i n i n g  A l a s k a  I n d e p e n d e n c e  a n d  G r e e n  c a n d i d a t e s ; a n y  

r e g i s t e r e d  v o t e r  c o u l d  c a s t  t h i s  b a l l o t .

I f  t h e  D e m o c r a t s  w i t h d r a w  t h e i r  r u l e ,  t h e r e  s h o u l d  b e  t w o  

b a l l o t s  —  t h e  R e p u b l i c a n  b a l l o t  d e s c r i b e d  a b o v e ,  a n d  t h e  s t a t u t o r y  

p r i m a r y  b a l l o t ,  w h i c h  w o u l d  n o w  a l s o  c o n t a i n  D e m o c r a t i c  c a n d i d a t e s .  

R e g a r d l e s s  o f  t h e  n u m b e r  o f  b a . l o t s ,  n o  o n e  m a y  v o t e  m o r e  t h a n  o n e  

b a l l o t .

1 B o t h  p a r t i e s '  r u l e s  h a v e  b e e n  p r e c l e a r e d  b y  t h e  U . S .  

D e p a r t m e n t  o f  J u s t i c e ,  a s  r e q u i r e d  b y  S e c t i o n  5  o f  t h e  f e d e r a l  

V o t i n g  R i g h t s  A c t  o f  1 9 6 5 ,  a s  a m e n d e d .  4 2  U . S . C .  § 1 9 7 3 c .
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B o t h  t h e  R e p u b l i c a n  a n d  D e m o c r a t i c  p a r t y  r u l e s  a r e  p o o r l y  

d r a f t e d  a n d  a m b i g u o u s ,  a n d  c o u l d  b e  g i v e n  a  d i f f e r e n t  

i n t e r p r e t a t i o n . 2 H o w e v e r ,  o u r  i n t e r p r e t a t i o n  i n v o l v e s  t h e  l e a s t  

p o s s i b l e  d e p a r t u r e  f r o m  t h e  p r i m a r y  e l e c t i o n  s t a t u t e s  

( A S  1 5 . 2 5 . 0 1 0  -  1 5 . 2 5 . 1 3 0 ) .

A d h e r e n c e  t o  t h e  R e p u b l i c a n  a n d  D e m o c r a t i c  p a r t y  r u l e s ,  

e v e n  w h e n  i n c o n s i s t e n t  w i t h  t h e  s t a t e  b l a n k e t  p r i m a r y  l a w s ,  i s  

r e q u i r e d  b y  t h e  d e c i s i o n  o f  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  

T a s h i i a n  v .  R e p u b l i c a n  P a r t y  o f  C o n n e c t i c u t . 4 7 9  U . S .  2 0 8  ( 1 9 8 6 ) .  

S e e  1 9 9 2  I n f .  O p .  A t t ' y  G e n .  ( F e b  2 8 . ;  6 6 3 - 9 2 - 0 4 0 7 ) .  H o w e v e r ,  

T a s h i i a n  r e q u i r e s  d e p a r t u r e  f r o m  s t a t e  s t a t u t e s  o n l y  t o  t h e  e x t e n t  

n e c e s s a r y  t o  p r o t e c t  a  p a r t y ' s  a s s o c i a t i o n a l  r i g h t s  u n d e r  t h e  F i r s t  

a n d  F o u r t e e n t h  A m e n d m e n t s  t o  t h e  U n i t e d  S t a t e s  c o n s t i t u t i o n .  S i n c e  

a l l  s t a t e  o f f i c i a l s  a r e  b o u n d  t o  u p h o l d  t h e  l a w s  o f  t h e  s t a t e ,  i t  

f o l l o w s  t h a t  a m b i g u i t i e s  i n  p a r t y  r u l e s  s h o u l d  b e  i n t e r p r e t e d  s o  a s  

t o  b e  c o n s i s t e n t  w i t h  s t a t e  s t a t u t e s ,  r a t h e r  t h a n  i n c o n s i s t e n t .

T h e  s t a t e ' s  p r i m a r y  e l e c t i o n  l a w s ,  A S  1 5 . 2 5 . 0 1 0  —

1 5 . 2 5 . 1 3 0 ,  c o n t e m p l a t e  m a x i m u m  p a r t i c i p a t i o n  b y  t h e  e l e c t o r a t e  i n  

a  p r i m a r y  e l e c t i o n :  a n y  q u a l i f i e d  v o t e r ,  r e g a r d l e s s  o f  p a r t y

r e g i s t r a t i o n  ( o r  n o n - p a r t i s a n  s t a t u s ) ,  c a n  v o t e  f o r  a n y  c a n d i d a t e  

o f  a n y  p a r t y .  B o t h  p a r t i e s '  r u l e s  w o u l d  r e q u i r e  s o m e  m o d i f i c a t i o n  

o f  t h i s  p r i n c i p l e .  H o w e v e r ,  t h e  m o d i f i c a t i o n  s h o u l d  b e  m i n i m i z e d  

a n d  h a r m o n i z e d  w i t h  e x i s t i n g  l a w .  T h i s  m e a n s  a l l o w i n g  v o t e r s  t h e  

b r o a d e s t  c h o i c e s  p o s s i b l e  c o n s i s t e n t  w i t h  p a r t y  r u l e s .

I n  t h e  c a s e  o f  t h e  R e p u b l i c a n  b a l l o t ,  t h i s  r e a s o n i n g  

r e q u i r e s  t h a t  c a n d i d a t e s  o f  a l l  p a r t i e s  a p p e a r  o n  t h e  R e p u b l i c a n  

b a l l o t .  T h e  R e p u b l i c a n  r u l e  p r o v i d e s  t h a t  v o t e r s  r e g i s t e r e d  a s  

m e m b e r s  o f  o t h e r  p a r t i e s  m a y  n o t  v o t e  f o r  R e p u b l i c a n  c a n d i d a t e s  i n  

t h e  p r i m a r y .  T h e  r u l e  d o e s  n a t  p r o v i d e  t h a t  p e r s o n s  w i s h i n g  t o  

v o t e  i n  t h e  R e p u b l i c a n  p r i m a r y  a r e  r e s t r i c t e d  t o  v o t i n g  o n l y  f o r  

R e p u b l i c a n  c a n d i d a t e s .  I n  D o y l e  v .  S t a t e , A 9 0 - 2 4 8  C i v .  ( D .  

A l a s k a ) ,  a  l a w s u i t  b y  t h e  R e p u b l i c a n  P a r t y  o f  A l a s k a  s e e k i n g  t o

2 L i e u t e n a n t  G o v e r n o r  C o g h i l l ,  w h o  b y  s t a t u t e  a p p o i n t s  a n d  

s u p e r v i s e s  t h e  d i r e c t o r  o f  t h e  D i v i s i o n  o f  E l e c t i o n s ,  i n t e r p r e t s  

t h e  r u l e s  d i f f e r e n t l y .  I n  a  r e c e n t  l e t t e r  t o  R e p u b l i c a n  P a r t y  

c h a i r  C o n n i e  Z a w a c k i ,  h e  s t a t e d  t h a t  t h e r e  w o u l d  b e  t h r e e  s e p a r a t e  

b a l l o t s ,  o n e  w i t h  o n l y  R e p u b l i c a n  c a n d i d a t e s ,  o n e  w i t h  o n l y  

D e m o c r a t i c  c a n d i d a t e s ,  a n d  o n e  ( t h e  s t a t u t o r y  p r i m a r y  b a l l o t )  w i t h  

A l a s k a  I n d e p e n d e n c e  a n d  G r e e n  c a n d i d a t e s .  A s  o u r  l e t t e r  t o  y o u  

i n d i c a t e s ,  w e  d o  n o t  a g r e e  w i t h  t h e  l i e u t e n a n t  g o v e r n o r ' s  

c o n s t r u c t i o n  o f  t h e  p a r t y  r u l e s .  W e  b e l i e v e  h i s  i n t e r p r e t a t i o n  m a y  

d e p a r t  f r o m  t h e  e l e c t i o n  c o d e  t o  a  g r e a t e r  d e g r e e  t h a n  i s  n e c e s s a r y  

t o  s a t i s f y  t h e  a s s o c i a t i o n a l  r i g h t s  o f  t h e  p o l i t i c a l  p a r t i e s  

w i t h o u t  c e d i n g  t o  t h e m  c o n t r o l  o v e r  s t a t e  e l e c t i o n  p r o c e d u r e s .
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h a v e  i t a  r u l e  i n s t i t u t e d  f o r  t h e  1 9 9 0  p r i m a r y  e l e c t i o n ,  w e  a r g u e d  

t h a t  t h e  r u l e  s h o u l d  b e  i m p l e m e n t e d  i n  t h e  m a n n e r  j u s t  d i s c u s s e d .  

B e c a u s e  U . S .  D i s t r i c t  J u d g e  R u s s e l l  H o l l a n d  d i s m i s s e d  t h e  s u i t  o n  

p r o c e d u r a l  g r o u n d s ,  h e  d i d  n o t  r e a c h  t h e  i s s u e  o f  w h e t h e r  t h e  

s t a t e ' s  p r o p o s e d  i m p l e m e n t a t i o n  w a s  c o r r e c t .

T h e  D e m o c r a t i c  r u l e  i s  e v e n  m o r e  v a g u e  t h a n  t h e  

R e p u b l i c a n  r u l e ;  i t  s t a t e s  o n l y  t h a t  t h e r e  w i l l  b e  a  D e m o c r a t i c  

p r i m a r y .  N o t h i n g  i n  t h i s  r u l e  c a n  b e  r e m o t e l y  r e a d  a s  r e s t r i c t i n g  

t h e  D e m o c r a t i c  b a l l o t  t o  c a n d i d a t e s  s e e k i n g  t h e  n o m i n a t i o n  o f  t h e  

D e m o c r a t i c  P a r t y .

W i t h  r e s p e c t  t o  t h e  D e m o c r a t i c  r u l e s ,  t h e  p a r t y  c h a i r ,  

R h o n d a  R o b e r t s ,  s t a t e d  t h a t  t h e  r u l e s  w e r e  a d o p t e d  o n l y  t o  p r o t e c t  

t h e  p a r t y  a g a i n s t  t h e  R e p u b l i c a n  p a r t y ' s  e x p r e s s e d  d e s i r e ,  i n  i t s  

r u l e s ,  t h a t  q u a l i f i e d  v o t e r s  b e  a b l e  t o  v o t e  b o t h  t h e  R e p u b l i c a n  

b a l l o t  a n d  t h e  b a l l o t  o f  a n y  o t h e r  p a r t y  a l l o w i n g  R e p u b l i c a n s  a n d  

i n d e p e n d e n t s  t o  v o t e .  A c c o r d i n g  t o  M s .  R o b e r t s ,  i f  t h e  D i v i s i o n  o f  

E l e c t i o n s  w i l l  n o t  a l l o w  a  v o t e r  t o  c a 3 t  m o r e  t h a n  o n e  b a l l o t  i n  

t h e  p r i m a r y  e l e c t i o n , 3 a  s e p a r a t e  D e m o c r a t i c  b a l l o t  w o u l d  b e  

u n n e c e s s a r y ;  i . e . ,  t h e  D e m o c r a t s  w o u l d  s i m p l y  w a n t  t o  a p p e a r  o n  t h e  

s t a t u t o r y  p r i m a r y  b a l l o t .  H o w e v e r ,  t h e  D e m o c r a t i c  r u l e  d o e s  s t a t e  

u n e q u i v o c a l l y ,  " T h e r e  i s  e s t a b l i s h e d  a  D e m o c r a t i c  P a r t y  p r i m a r y  i n  

A l a s k a . "  I n  o u r  o p i n i o n  t h e r e  m u s t  t h e r e f o r e  b e  a  s e p a r a t e  

D e m o c r a t i c  b a l l o t ,  e v e n  i f  i t  c o n t a i n s  a l l  c a n d i d a t e s  ( e x c e p t  

R e p u b l i c a n s )  a n d  i s  o p e n  t o  a l l  v o t e r s .  I f  t h e  D e m o c r a t i c  P a r t y  

w i s h e s  t o  h a v e  i t s  c a n d i d a t e s  a p p e a r  s o l e l y  o n  t h e  s t a t u t o r y  

p r i m a r y  b a l l o t ,  i t  m u s t  r e s c i n d  i t s  r u l e .

I n  t h e  a b s e n c e  o f  j u d i c i a l  i n t e r v e n t i o n ,  t h e  D i v i s i o n  o f  

E l e c t i o n s  i s  t h e  a g e n c y  r e s p o n s i b l e  b y  l a w  f o r  p r e p a r i n g  t h e  

p r i m a r y  b a l l o t .  A s  d i s c u s s e d  a b o v e ,  i n  n o t e  2 ,  t h e  l i e u t e n a n t  

g o v e r n o r  h a s  g i v e n  n o t i c e  o f  a  d i f f e r e n t  i n t e r p r e t a t i o n  o f  t h e  

p a r t y  r u l e s  t h a n  w e  h a v e  s e t  o u t  h e r e .  W e  w i l l  d i s c u s s  t h e

3 T w o  A l a s k a  s t a t u t e s  p r o h i b i t  a  v o t e r  f r o m  v o t i n g  f o r  m o r e  t h a n  

o n e  c a n d i d a t e  w h e n  o n l y  o n e  p e r s o n  c a n  b e  e l e c t e d .  AS 
1 5 . 1 5 . 3 6 0 ( a ) ( 4 )  a n d  1 5 . 2 0 . 7 3 0 ( b ) ( 5 )  ( b o t h  m a d e  a p p l i c a b l e  t o  

p r i m a r y  e l e c t i o n s  t h r o u g h  A S  1 5 . 2 5 . 0 9 0 ) .  T w o  o t h e r  s t a t u t e s  

p r o h i b i t  v o t e r s  f r o m  v o t i n g  m o r e  t h a n  o n c e  i n  a n  e l e c t i o n .  AS 
1 5 . 1 5 . 2 1 0  ( p e r s o n  w h o s e  r i g h t  t o  v o t e  i s  q u e s t i o n e d  m u s t  s t a t e  i n  

a f f i d a v i t  t h a t  p e r s o n  h a s  n o t  v o t e d  a t  s a m e  e l e c t i o n ) ;  A S  1 5 . 1 5 . 4 1 0  

( u p o n  d e t e r m i n i n g  t h a t  p e r s o n  h a s  v o t e d  m o r e  t h a n  o n c e  i n  s a m e 
e l e c t i o n ,  d i r e c t o r  o f  D i v i s i o n  o f  E l e c t i o n s  s h a l l  n o t i f y  a t t o r n e y  

g e n e r a l ) .  F i n a l l y ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  s t a t e d  t h a t  
a  s t a t e  h a s  a  c o m p e l l i n g  i n t e r e s t  i n  l i m i t i n g  a  p e r s o n  t o  a  s i n g l e  

n o m i n a t i n g  a c t .  A n d e r s o n  v .  C e l e b r e e z e . 4 6 0  U . S .  7 8 0 ,  8 0 2  n . 2 9  

( 1 9 8 3 ) ;  A m e r i c a n  P a r t y  o f  T e x a s  v .  W h i t e .  4 1 5  U . S .  7 6 7 ,  7 8 5  ( 1 9 7 3 ) .
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c o n t e n t s  o f  t h e  o p i n i o n  w i t h  h i m  a n d  w o r k  t o w a r d  a  u n i f o r m  

a p p l i c a t i o n  o f  t h e  p a r t y  r u l e s  t o  t h e  p r o c e d u r e s  f o r  p r i m a r y  

e l e c t i o n s  s e t  o u t  i n  t h e  e l e c t i o n  c o d e .

P l e a s e  f e e l  f r e e  t o  c o n t a c t  u s  i f  w e  c a n  b e  o f  f u r t h e r

c c :  L t .  G o v .  C o g h i l l

C h a r i o t  T h i c k s t u n ,  D i r e c t o r ,  D i v i s i o n  o f  E l e c t i o n s  

J o e  V o g l e r ,  A l a s k a n  I n d e p e n d e n c e  P a r t y  

R h o n d a  R o b e r t s ,  D e m o c r a t i c  P a r t y  o f  A l a s k a  

R o n n i e  R o s e n b e r g ,  G r e e n  P a r t y  o f  A l a s k a  

C o n n i e  Z a w a c k i ,  R e p u b l i c a n  P a r t y  o f  A l a s k a

J L B : l m k

a s s i s t a n c e .

V e r y  t r u l y  y o u r s ,

C H A R L E S  E / C O L E  

A T T O R N E Y  G E N E R A L

J a m e s  L .  B a l d w i n  

A s s i s t a n t  A t t o r n e y  G e n e r a l



Official Business

A l a s k a  S t a t e  L e g i s l a t u r e Frcm Gruenberg

Pouch V 
State Capitol 

Juneau, Alaska 99811

April 22, 1992

Hon. John B. "Jack" Coghill 
Lt. Governor 
State of Alaska 
Juneau, Alaska 99811

Dear. Lt. Governor Coghill:

Enclosed are two opinions from the Division of Legal Services discussing 
whether the lieutenant governor and the Division of Elections have the legal 
authority to adopt regulations implementing party rules closing the primary 
election. The opinions conclude that the lieutenant governor and the division 
lack the authority to do so under present law.

The legislature has before it two bills that would deal with the primary closure 
problem in very different ways. Both are constitutional under Tashiian. 
However we have not passed either of these proposals.

Unless and until the legislature passes legislation authorizing the 
implementation of restrictive party rules, we respectfully request you not to 
exceed your statutory authority.

Sincerely,

Rep. Max F. Grnenbe

Rep. Mike Miller



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  M arcn 13, 1992

SUBJECT: Present Ability of Lieutenant Governor to Promulgate Elections 
Rules That Complied With Tashiian Decision (W ork O rder No. 
7-LS1188)

TO:

FROM :

Representative Max Gruenberg 
Attention: Stan Robbins

R obert Glennon Casey 
Legislative Counsel

u s e , .

I. INTRODUCTION

You have asked for a  discussion of the authority of the Lieutenant Governor of 
Alaska and the Division of Elections to adopt regulations to make Alaska’s elections 
procedures comply with the U.S. Supreme Court’s ruling in Tashjian v. Republican 
Party of Connecticut. 479 U.S. 208 (1986).

II. SUM MARY

The Lieutenant Governor and the Division of Elections probably lack authority to 
adopt regulations to make Alaska’s primary election law comply with the Tashiian 
decision. No statute or constitutional provision appears to give the Lieutenant 
G overnor o r the  Division of Elections the power to adopt regulations tha t make new 
election law.

The details b e h i n d  this conclusion are provided in section IV of this memorandum.

III. FACTS

Alaska law currently provides fo r  a '’blanket" primary. In a blanket primary, all 
voters receive the sam e ballot and each voter may vote for any candidate regardless 
of party affiliation.

The Republican Party o f  Alaska, however; has adoptecfa conflicting rule that closes 
the voting for Republican candidates in primary elections to all voters except
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Republicans and independents. Furtherm ore, the United States Suprem e Court ruled 
in the Tashjian case that such a party rule is a constitutionally-protected exercise of 
the right of association. When such a party rule conflicts with a state election statute, 
it is the statute which must yield.

There had been some question as to whether the Tashiian case applied in Alaska, but 
a February 28, 1992 memorandum of Attorney General Charles E. Cole concluded 
that Tashjian was applicable and that "a court would hold that the Republican Party’s 
rule limiting participation in the selection of the party’s candidates m ust be 
implemented, notwithstanding its conflict with Alaska’s blanket primary statutes."

IV. DISCUSSION

The difficult practical question is how to implement the Republican Party’s rule. 
N either the Lieutenant Governor nor the Division of Elections would appear to  have 
the power to adopt regulations that would m eet the participation requirem ents of the 
Republican Party rule.

1. The Requirem ent that Rule-Making Be Authorized. U nder Alaska law, 
administrative rule-making requires a statutory or constitutional grant of authority. 
For example, Alaska’s Administrative Procedure Act (APA) provides that "[t]o be 
effective, each regulation adopted must be within the scope of authority conferred 
and in accordance with standards prescribed by other provisions of law," AS 44.62.- 
020.

Court decisions have been consistent with that formulation. For example, in R u tter 
v. State. 668 P.2d 1343,1349 (1983) the Alaska Supreme Court ruled that "[a]dminis- 
trative agencies are creatures of statute, deriving from the legislature the authority 
for the exercise of any power they claim." In a  similar vein, the decision of S tate v. 
Alveska Pipeline Service Co.. 723 P.2d 76,78 (Alaska 1986) ruled that "[rjegulations 
promulgated by an executive departm ent must be authorized by statute."

In sum, it would seem that the Lieutenant Governor or the Division of Elections 
could only adopt regulations accommodating the Republican Party rule if some 
provision of law gave the L ieutenant Governor or the Division of Elections the pow er 
to do so.

2. The Lieutenant Governor and the Division of Elections Lack A uthorization. There 
does not appear, however, to be any provision in either the Alaska Constitution or 
the Alaska Statutes which would authorize the Lieutenant Governor or the Division 
of Elections to adopt regulations that essentially m ade new primary election law.

F or example, art. m , § 7 o f the Alaska Constitution only states th a t the lieutenant 
governor "shall perform such duties as may be prescribed by law and as may be
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delegated to him by the governor." That provision does not authorize adoption of 
regulations that would change the essential nature of Alaska’s primary election 
system.

Statutory provisions also would not authorize the lieutenant governor to adopt such 
regulations. AS 44.19.020 states that "[t]he lieutenant governor shall administer state 
election laws," and AS 15.10.105(a) provides that "[t]he lieutenant governor shall 
control and supervise the division of elections," but these statutes only authorize 
administrative functions of a ministerial nature. They.would not authorize adoption 
of regulations that were inconsistent with Alaska’s primary election statutes.

In this connection, the Alaska Supreme Court ruled in State v. Anderson. 749 P.2d 
1342, 1344 (1988) that the validity of a regulation partly depends on "whether it 
directly conflicts with any other statute." Regulations from the lieutenant governor 
implementing a closed Republican primary would conflict with existing statutes. As 
Attorney G eneral Cole noted in his February 28, 1992 memorandum:

Alaska has a "blanket" primary, in which all voters select 
the nominees of all parties. U nder AS 15.25.010 -
15.25.130, all candidates of all political parties run on 
one ballot, and any registered voters, regardless of party 
affiliation, can vote for any candidate. The only restric­
tion is that voters may cast only one vote for each office 
on the ballot.

[footnote omitted]

A  regulation that conflicted with AS 15.25’s provision of an open primary would not 
be statutorily authorized.

The same principle would apply to regulations that the Division of Elections might 
adopt under AS 15.07.070, AS 15.10.020, 15.10.030, AS 15.15.010, 15.15.060, 
15.15.350,15.15.361, and 15.15.370. Regulations adopted pursuant to those enabling 
sections must be consistent with Alaska’s existing statutory provision of a blanket 
primary. In any event, the subject m atter o f regulations authorized by those statutes 
does not include the qualification of a voter to vote for particular candidates in a 
primary election.

In sum, the lieutenant governor and Division of Elections lack constitutional or 
statutory authority to provide by regulation for a closed Republican primary election.



V. CONCLUSION

The lieutenant governor and the Division of Elections probably lack the authority to 
conform Alaska’s primary elections to the Tashiian decision’s requirements by means 
of regulation.

Representative Max Gruenberg
March 13, 1992
Page 4

RGC:pl
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
F A X  (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  M arch 30, 1992

SUBJECT: Supplem ental Discussion of Regulations 
Im plem enting Closed Primary Elections 
(W ork O rd er No. 7-LS1188) '

TO:

FROM :

R epresentative M ax Gruenberg 
A ttention: S tan Robbins

R obert G lennon Casey 
Legislative Counsel

I. IN TR O D U CTIO N

This m em orandum  reconsiders the opinion expressed in an earlie r m em orandum  
from the Division of Legal Services, dated  M arch 13,1992. T h a t earlier m em oran­
dum  concluded that neither th e  L ieutenant Governor o f A laska n o r the Division of 
Elections possessed the au thority  to  adopt regulations that conflicted with the open 
(or "blanket") prim ary system provided in AS 15.25.010 - 15.25.130.

IL SUM M ARY

The original opinion stands. Regulations would be unauthorized fo r reasons given 
in the previous m em orandum  an d  also for reasons given below.

LU. DISCUSSION

The im petus for this discussion is a  D ecem ber 3, 1991 m em orandum  of the 
D epartm ent o f Law. Pages 4 and  5 of that m em orandum  indicated that under 
D enardo v. State. 741 P.2d 1197 (Alaska 1987) the Division o f Elections might 
possess authority to adopt regulations authorizing a  closed prim ary. (Copies o f the 
D enardo  decision and  the m em orandum  of the D epartm ent o f Law  accom pany this 
m em orandum .)

D enardo. however, seem s to  s tan d  for the opposite conclusion. T he D enardo  ruling 
probably m eans that such regulations are  unauthorized, if they conflict with either a  
currently effective sta tu te  o r  a  currently  effective statem ent o f legislative in te n t
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In D enardo . a regulation was upheld, but it is im portant to examine the reasons why 
the court reached its result in that case. The D enardo court upheld the regulation 
because: (1) the regulation did not conflict with any statute in effect at the tim e the 
regulation was promulgated. (2) there were clear statem ents of legislative support for 
the substance of the regulation (thereby enabling the court to conclude that the 
regulation  was within an express o r implied delegation of rule-making authority under 
AS 15.15.010), and (3) the regulation was neither arbitrary nor unreasonable. T he 
first two o f these criteria would not attend  an im m ediate adoption of regulations that 
facilitated  closed primary elections.

F irst, the statute requiring an  open  (or "blanket") primary election, AS 15.25.060, 
continues to be in effect. U nlike the statute in D enardo. this statute has not been 
judicially invalidated. It is beside the point that a  court would probably rule 
AS 15.25.060’s m andate of open (''blanket") prim ary election balloting unconstitution­
al in certain  factual settings. S tatutes that are "probably unconstitutional" continue 
to be in effect until a court rules them  unconstitutional. AS 15.25.060 is a  currently 
effective statute, and "agency rules cannot am end a statute," D enardo, 741 P.2d a t 
1198.

Second, the Alaska Legislature has not stated  any support for closed prim ary 
balloting. Absent such a statem ent o f support, it is difficult to find in AS 15.15.010 
an  express o r implied delegation o f authority to adopt regulations that would conflict 
w ith AS 15.25.060.

T h e re  was legislative support for the regulation in D enardo. but the facts o f that case 
d iffered  from  the current situation: (1) the legislature: had passed a  law that 
acco rded  with the regulation subsequently adopted  by the Division o f Elections, (2) 
the regulation merely filled the period  prior to the sta tu te’s effective date, and (3) the 
regu la tion  did not conflict with any currently-effective statute.

In  th e  present case, by contrast, the Alaska Legislature has not enacted a  law 
supportive  o f closed primaries. Instead, the legislature’s only statem ent appears to 
b e  A S 15.25.060 - a statute opposed  to closed prim ary balloting and certainly no t a  
delegation  o f pow er to adopt a  contrary regulation. So, the facts that enabled the  
D en a rd o  regulation to be upheld a re  reversed in the present case, and  regulations 
from  th e  Division of Elections w ould be unauthorized.

•IV . CO N CLU SIO N

In conclusion, a regulation facilitating closed prim ary election balloting would conflict 
w ith a  currently effective statu te and  would also lack any expression of legislative 
su p p o rt. U nder both D enardo and  the authorities cited in this office’s previous 
m em orandum , such a regulation is not authorized.

R G C :p l
92-216.pim
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tltetion
D a n ie l R . D E N A R D O , A p p e lla n t, 

r.
STA TE  o f  A la sk a . A ppe llee .

N o . S -1 6 79 .
Supreme Court of Alaska.

S e p t 11, 1987.

Independen t g u b e rn a to ria l candidate 
b rou gh t action  cha lleng ing  A la ska  D iv ision  
o f E lec tion s' re fu s a l to  p lace h is nam e on 
the b a llo t  The S u p e rio r C o u rt T h ird  Jud i- 
d a i D is t r ic t A nchorage , B rian  C . S h on e  11, 
J ., su sta ined  D iv is ion 's actions, and appeal 
w as ta k en . The Sup rem e C o u rt Com pton, 
J „  h e ld  th a t  (1 ) D iv is ion 's action , in p ro ­
m u lg a tin g  ru le  re g a rd in g  num ber o f  namee 
needed on  nom inating  petition s fo r  indepen­
den t cand idates, d id  n o t constitu te  im p rop ­
e r a ttem p t to  ■mtiH ig  • unconstitu tiona l 
s ta tu te , and  (2 ) re g u la tio n  as to  num ber o f 
nam ee req u ired  on  petition s w as v a lid .

A ffirm ed .

L  E le c tio n s  ^ 2 1  
S ta tu te s  «■ !»

A fte r s ta te  s ta tu te  r equ irin g  indepen­
den t g u b e rn a to ria l candidates to  subm it 
nom inating  p e tition s signed by q u a lifie d  
v o te rs  eq u a l in num ber to  a t le a s t th re e  
p e rcen t o f  num ber o f  vo tes cast in  pi’eeed- 
ing  g enera l e lec tion  w as d ed a red  unconati- 
tu tio o a i. S ta te  D iv is ion  o f E lection s ' p ro ­
m u lg a tion  o f  a  one percen t  ra le  d id  n o t

am end an xm ccm atitntional ita to ta ; tfaraa
p a re n t  p v o fio o a  bacsm a n iD  and  f o i l-1 1 1 1QuQU j n  p m j w  Q n p n ^ S Q  y  lu LaftllLL

and D ir ir io n 's  ac tion  w as taken  w iisn  leg ia- 
la te re  d U  n o t a c t to  am end s ta tu te  u n til 
a ft e r  M ^ a lf a n  p e tition  daadBna fo r  gu* 
b e ro a tedM  a lm tio n  had  passed . A S  15L2S.- 
160 .
1  Efactiaaa W

A fte r  s tate  s ta tu te  req u irin g  indepen­
d en t g u b e rn a to ria l candidatea to  ‘ " i— k  
m e irin a tiiig  petition a signed b y  q u a lifie d  
v o te rs  eq u a l in  num ber to  a t  le a s t one 
p e rcen t o f  th o so  vo tin g  in  p n rio n s  g en e ra l

declared m w M*it iiH m «i 
S ta te  D iv irio a  o f E lections' p rom u lgation  
o f a  one percent  ru le  was |  w ith
d e leg a tin g  s ta tn te  and reasonab ly  nsree 
s a ry  fo r  adm in istra tion  o f s ta te  
le g is la tu re  did no t im m ediately a c t to  
am end s ta tu te  A fte r th ree pww v t p rov ision  
waa dec la red  uncon stitu tiona l, b u t had p re ­
v io u s ly  exp ressed  its  desire to  p lace som e 
lim ita tion  on access to  the g u b e rn a to ria l 
b a llo t. A S 1& 25.160.

3 . A c tio n  *■<
S u p e rio r cou rt p rop erly  determ ined 

th a t issu e  o f w rite -in  gube rna to ria l cand i­
d a te  access to  a  voter  in fo rm ation  pam ph­
le t  w as n o t rip e  fo r  derision ; despite a lle ­
g a tion  th a t S ta te  D ivision o f E lections had 
in fo rm a lly  th a t n e b
w ou ld  n o t have access to the 
th e re  w as no ind ication th a t any  a ttem p t to  
w age a  w rite -in  campaign had a c tu a lly  
been  m ade.
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D an ie l R . D aN ard o , A nchorage, p ro  so .
S u san  D . Coat, A s s t A tty . Gen^ G race 

B e rg  S c h a ib k , A tty . Gs il , Juneau , fo r  ap ­
p e lle e .

B e fo re  R A B IN O W IIZ , C J „  and 
B U R K E , M A TTH EW S, COM PTON and 
M O O RE , J J .

O P IN IO N
C O M PTO N , Ju stic e .
D e n ia l R . D aN a rd o  claim s th a t tb s  A la s­

k a  D iv is io n  o f  B f t i o na (D iv is ion ) im prop- 
e riy  re fu s e d  to  p lacs h is name on tb s  b a llo t 
fa r  th e  1988  gube rn a to ria l ilaction  The 
d iv is ion  based its  action  on  D aN a ido 's fa fl-  
u re  to  com ply  w ith  th an  6  AAC 2 8 J 8 0  (E ft . 
1 2 /1 9 /8 5 ), w te h  requ ired  io d ^ ro d m t gu­
b e rn a to ria l candidatea to  k  p g t it e b  
in g  pe tition s signed by  qeah fied  v o te rs  
e q u a l fat num ber to  a t  le a s t one p « e ro t  o f  
th ose  v o tin g  in  tb s  prw rioae gsM rm l e lse- 
tion . D aN a rd o  a a s s rti th a t the reg u la tion  
w aa in v a lid . The s n p iria r cou rt sastsfated 
tb s  a c tion s o f  tb s  d iv irion . W e a ffirm .



taon 2 5 .1 8 0 , w as adopted pu rsu an t to au ­
th o rity  de legated  to  the d irec to r o f elee- 
tioca b y  A S 15.1&01Q . T h a t ata tu te  p ro ­
vides th a t th e direc to r  “ m ay iaaae regu ia - 
bona u n d e r the A dm in istra tive P rocedu re 
A c t . . .  naceaaary fo r  th e  adm iniatratioQ  o f 
a tate e le c tio n s ." D aN a rd o  doea uot claim  
th a t the d ire c to r fa ile d  in  any w ay to  com ­
p ly  w ith  th e  p rov isions o f  A laaka'a Adm in- 
iatrath re i ’ roced o re  A ct (A PA ) in p rom u l­
g a tin g  6  A A C  25 .160 . N o r does D eN ardo  
cha lleng e th e  auhetance o f  the reg u la tion  
o r  the le g is la tu re 's  p ow er to enact auch a 
r u le 1

In ste ad , D aN ard o  c la im s th a t the d ivision 
had no p ow e r “ to  m ake e lection law s ." 
D eN ardo a rgu es th a t 6 AAC 25.160  waa a  
void  a ttem p t by th e  d iv ision  to  am end fo r ­
m er A S 1 5^ 5 .1 6 0 , which th is cour t he ld  
u n con stitu tion a l in  V ogU r v .' M ills r, 661 
P .2d  1 , 5 -6  (A la sk a  1982) ( V ogU r I ) .  AS 
15L2S.160 p rov ided  th a t a  g u b e rn a to ria l 

w ho did n o t rep re sen t a  p o litica l 
p a rty 1 had  to  be nom inated by petition  
signed b y  q u a lifie d  v o te rs  equa l in num ber 
to  a t le a s t th re e  percen t o f  the num ber o f 
vo tes c a st in  th e  p reced ing  g en e ra l e lection . 
Ch. 88 , |  5 .5 3 , S L A  I9 6 0 ; ch. 100, |  188 , 
S LA  1980 ; see a lso  V ogU r I , 651 P ^ d  a t 2 .

In  V ogU r L, w e recogn ized  aa leg itim ate  
the s ta te 's  ju s tifie s  bona fo r  the s ta tu te , 
inc lud ing  th e  des ire to  e lim in a te  v o te r con­
fu s ion  th a t w ou ld  re s u lt fro m  hav ing  a 
m u ltitude o f  cand idates on  the b a llo t  661 
P .2d  a t 4 . W e n eve rth e le ss foun d  th a t 
none <rf tfaaae exp lan a tion s ju s tifie d  the in - 
c m n  fro m  the eq u iva len t o f a  one p e r­
c e n t1 to  a  th re e  p e rcen t s ig natu re  requ ire - 
m o o t S ince th e  s ta te  fa ile d  to  show  th a t a  
ana p a reu u t requ irem en t w ou ld  ba an y  leas 
a ffe c tive in  a c fe fe v is f th e  pu rp o rted  goaJs 
o f  th e  s ta tu te , w o fo u n d  th a t th e  s ta te  had  
no t show n th e  a M p a fe g  m ta rea t re q ta e d

AS UUUOO.
1 Totidcai party la deOaed as aa 

tn e m  of voaen thas had poUad a 
ameape of vowe fea the 
ilarrtna MertolMlthe 
«■« 10H. TUa was feeof to be aa

Tha s ta tu te  was n o t am ended to com port 
w ith the one percen t ru le  im p lic itly  ap­
p roved  in  VogU r I  u n til June 6 , 1986, five  
days a fte r  the filin g  dead line fo r  nonparty 
cand idates' nom ination petitions fo r  the 
1986 gu be rn a to ria l e lec tion . C hap ter 85, 
f  4 6 , S LA  1986; A S 15 .25 .160 . W hen it  
became c le a r th a t the le g is la tu re  w ould not 
ac t in  tim e, tha d iv ision o f  elections p rom u l­
gated 6 AAC 25.160 to  gover n  the 1986 
e lection .

[1 ] D aN ardo re lie s  on S ta te  v. M ar- 
sh a ll, 688  P .2d  227 , 2 3 3 -3 4  n. 19 (A la ska  
1981 ,) in  support o f h is a rgum en t th a t tha 
d iv ision 's adoption o f '6 AAC 25.160 waa in 
e ffe c t an  attem pt to  am end an unconsb to- 
bona! s ta tu te . This rstianca is m isplaced. 
I t  is  e iaa r, aa D aN ardo a rgu es, th a t agency 
ru le s  cannot am end a  sta tu te . Sm  id . 
B u t, c o n tra ry  to  D eN a rd o 's  apparen t posi­
tion , the fa c t th a t the legw lab ire  has a t 
w aa* po in t enactad leg is la tion  dea ling  w ith 
a  p a rtic u la r topic doea n o t fo re v e r fo re c lo se  
the le g is la tu re  from  de lega ting  au th o rity  to  
an  agency to  m ake ru le s  a ffe c tin g  the 
— topic.

T h is c o u rt has sou nd ly  re jected  auch an 
a rg u m en t In  K e lly  v. Z am are llo , 486 
P2&  9 06  (A la ska  1971 ), we sta ted :

W hen ada m k trab v e  ru le -m aking  is 
baaed upon e k a r  a u th o rity  from  tha leg ­
is la tu re  to  fo rm u la te  p o licy  in  the adop ­
tion  o f  regu la tion s , th e  ru lem ak in g  ac- 
th rfty  ta k a s  on  a  q u ad -lagB ia tiv a  aapoet. 
W o have ba ld  th a t  under pro p e r stan ­
da rd s, soch deiegabone o f leg is la tive  
pow er to  ad m in rtta b ro  agendas a re  coo- 

B o tk l «  Sab re Je t Boom ,
/*& , 3 49  P .2d  5 85  (A la sk a  I9 6 0 ).

Id . 4 86  P .2d  a t 900 .
In  B o tk l, the fo llow in g  language ap­

p ea rs :
tteeei rasntedoa oe anaa so the ballot. ttffcr 
* U U tr , MO PId  l i f t  119 9 -9 4 (Alaska 190) 
(Keefer a x  la 1901 the prawns awa low- 
wad to JH. Ch. 15, f 34, SLA 19S4.
3. The mow had pidwdy reeufaed 1000 df- 
nawwu. dfehtly lew thee 1H.W thevoweeawte 
1971. Ktgfcr 4 451 F 3 A as S & 10.
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I f ,  by exp ress o r im plied term s o f a s ta t­
ute, a  sta te  agency has au th o rity  to

[P ro v is io n  is made [in  the A la sk a  C cnsb- 
to tkm ] fo r  creation  by the le g is la tu re  o f 
re g u la to ry  agencies th a t a re  n o t u n de r 
tha superv ision  o f the execu tive . A la sk a  
C onatitn tioa , A r t  111, { {  2 2 , 24 , 26 . 
Such agendas w ou ld obv iou sly  have the 
function  o f  axar d siug  au th o rity  and con­
tro l in p laces w h an  the le g is la tu re  has

stitu tion  provides fo r  i t  
Id . 349 PJ2d a t 638 (fo o tn o te  in teg ra ted  in to  
tex t).

The th ree  percen t p rov ision  o f fo rm e r A S 
15R 5 .160 became n u ll and void upon th is 
cou rt’s decision in V ogU r I, 651 P .2d  a t 
5 -6 . Tha d iv ision ’s subsequent re g u la to ry  
enactm ents cou ld n o t “ am end”  s  vo id  s ta t­
u te : R a th e r, the divir i on stepped in  to  
add ress s  question  ■ r ega rd ing  w hich the 
le g is la tu re  im p lic itly  daddad n o t to  exe r- 
d sa  a ll o f its  a u th o rity  and c on tro l.

Thus D eN ard o ’s a rgum en t th a t th e  d iv i­
sion g en e ra lly  has no pow er to  m ake e le c ­
tion  law s is w ith ou t m e rit The le g is la tu re  
is con stitu tion a lly  empowe red to  d e leg a te  
leg is la tive  a u th o rity  to  re g u la to ry  agencies
nrafor ifr+am n'mimitiiw n

[2 ]  The quaation rem ains w hethe r th e  
specific re g u la tio n  a c tu a lly  adop ted b y  th a  
d ivision is v a lid . R eso lu tion  o f  th is  ques­
tion  invo lves a  tw o-p art inq u iry ; f i r s t , is  
the regu la tion  consisten t w ith  tn d  rea son ­
a b ly  necessary to  c a rry  o u t th e  p u ip oe—  o f  
the s ta tu to ry  pro v irion a  confer r ing  ru le ­
m aking a u th o rity  on  the agency,4 and  sec ­
ond , is the re g u la tio n  reasonab le  and  n o t 
a rb itra ry . K *U y, 4 16  P -fd  a t  9 I L

The re le v a n t de le g a tin g  s ta tu te  p ro v id e s ; 
The d ire c to r [o f  ejec tions ]  s h a ll p rov id e  
g s n s n l n b n k ris trs rtv i aupau ir iu u  o v e r 
the c oodm t atf s t r ia  s ls rtio n e , and  s a y  
k m  re g a M lH i unda r th e  A dm m dstn - 
thre P roeedm v A a t . . .  neeeeeary f o r  th e
iMflHhwiTEOMI CX »UU SWOOOB.

A S  1 5 .1 6 4 1 0 . T he d a leg itio n  o f  a u th o rity  
is  fu rth e r lim ited  b y  the A PA :
A IMa s^m of review tn w  thst the a— cy

adopt reg u la tion s to  im plem ent, in te r­
p re t, m ake specific o r otherw ise c a rry  
ou t the p rov ision s o f the s ta tu te , no re g ­
u la tion  adopted ia va lid  o r e ffe c tiv e  un­
less consisten t w ith the s ta tu te  and re a ­
sonab ly  necessary to  c a rry  o u t the pu r­
pose o f  the a ta tn ta .

Thus, 6 AAC 25.160  wes 
va lid  i f  it  w as consisten t w ith  re le v an t s ta t­
u tes and rea son ab ly  necessary fo r  tha ad­
m in istra tion  o f  s ta te  e lec tion s. A fte r Vo­
gU r /, th e re  wee no e ffe c tiv e  s ta tu te  gov­
ern ing  the num ber o f s ig n a tu res requ ired  
fo r  a nom inating  petition . M oreover, the 
le g is la tu re  had p rev iou s ly  exp ressed  its de­
s ire  to  p lace som e innft»«vm on aeceaa to  
the g u b e rn a to ria l b a llo t b y  enacting  fo rm e r 
A S 15 .25 .160 . W e recogn ized  tide aa a  
leg itim ate  concern in  n o tin g  ‘ t t jh a t  la u n ­
d ry  liat* b a llo ts  discou ra g e  v o tu r p a rtic ­
ipation and  con fu se sad  those
who do p a rtic ip a te .”  V ogU r £  651 P .2d  a t 
5 , quoting Lub in v. PanitA , 416  U R . 709 , 
715 , 94  S .C L  1316 , 1319, 39  M M M  702 , 
7 0 8 (1 9 7 4 ). In  add ition , the le g is la tu re  has 
con firm ed  its  continued app rova l  o f  the p o l­
icy o f  lim itin g  access to  the b a llo t b y  enact­
in g  th e  new  A S 15R 5 .160 , w inch is v irtu a lly  
iden tica l to  6  A A C  2& 160. T hus, 6  AAC 
25 .160  did n o t c on flic t w ith  an y  s ta tu te  in 
e ffs e t and w as consiste n t w ith th e  ex­
p ressed  le g is la tiv e  in te n t 

M oreover, b y  im p lic itly  app rov ing  a  one 
percen t  v o te r s ig n a tu re  requ irem en t  in  Vo­
g U r I , w e have  a lre ad y  fou n d  tha ra le  to  be 
n a tt ie r un reasonab le  n o r a rb itra ry . Vo- 
g U r £, 651 P .2d  a t  5 -6 .

6  A A C  28 .160  w as v a lid ly  enarted , De> 
N a rd o  faded  to  com p ly the rew ith  and  the 
div is ion  pro p e r ly  re jec ted  U s  nom inating  
petition .

H  IS S U E S  R E L A T IN G  TO  A CCESS 
0 7  W R IT E -IN  C A N D ID A T E S  TO  
V O T ER S .

The superio r  cou r t  concluded th a t issues 
re la tin g  to  tha  pr op rie ty  a t th e d iv ision 's

li lh lin e a . JC rf* 4M  PM  at 91L

decided n o t to  exercise s ll the a u th o rity  
and con tro l its e lf. Th is w ould be e d e l- AS 44 .62 .030 . 
egstion  o f leg is la tiv e  pow er end the con-
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a fleg ed  re fu s a l to  include w rite-in  candi- 
d a tes in v o te r in fo rm a tion  p sn p h is ts  w a rs 
n o t rip s  fa r  d ea s io a . These is ra ss  w ars 

w ith ou t p re jnd ice . A t tha tiwiw 
a t th e  bee rin g  on  D eN a rd o ’s "w rit o f man­
d am u s/’  th a  pam ph let dead lines w ere s t ill 
m on ths aw ay .

A pp a ren tly , th e on ly  p e rtin en t in fo rm a- 
tio o  b e fo re  tha su p e rio r c ou rt w as D eN ar- 
do's a ffid a v it w hich sta ted : "U n o ffic ia lly  
th rou g h  the D iv is ion  o f E lec tion s , M r. D e- 
N a rd o  w as in fo rm ed  th a t a  w rite-in  candi­
date w ou ld  n o t have access to  the e lection 
p am p h le t" In  its  o ra l decision , the superi­
o r cou rt d e fe rre d  the issue o f w rite -in  can­
d idate access to  the v o te r in fo rm a tion  
p am ph le t and  inv ited  each aide to  b rie f the 
question .

[S I D eN a rd o  chose to  appeal instead , 
a rg u in g  th a t the d iem issel w ith ou t p re ju ­
dice w as e r ro r  because the access issue 
w as 'In e x tric a b ly  in te rtwined " w ith  the 
nom ination p e tition  qu estion . I t  cannot be 
determ ined fro m  th e  reco rd , how ever, 
w hethe r D aN a rd o  in  fa c t tn
w age a  w rite -in  cam paign. I t  is  thu s im ­
possib le  to  d isce rn  the  fa c tu a l p o stu re  o f  
th is c la im . Ifc e  su p e rio r c o u rt w ise ly  rec ­
ogn ized  th is  c la im  a s  un rip e fo r  ju d ic ia l 
de te rm ination  and declined to  add ress i t  
W e do likew ise .

m . C O N C LU S IO N .
The d iv is ion  o f  e lections acted w ith in  tha  

scope a t th e  a u th o rity  de legated  to  it  b y  
the le g is la tu re  w hen i t  enacted 6  A A C  25 .- 
10OL D aN a rd o  fa ile d  to  com p ly w ith  Ha 
psovieiona and  th e  d iv irio n  p ro p e rly  re je c t­
ed hie p e tition . T he su p e rio r c o u rt c o rre c t­
ly  fou n d  th a t D aN e rd o 'e  c la im s ra k t in g  to  
h k  w rite -in  cand idacy w ere n o t rip s  fo r

Tha 
FIBMED,

cou rt's  decis ion is  A F -

C a rioa  R O D R IQ U E Z , A pp e lla n t, 
v .

STA TE  o f  A la sk a , A ppe llee .
N o . A -22S .

C ou rt o f A ppeals o f A la ska .
A ug . 7 , 1987.

D e fend an t w as convicted in  the S u p s#  
o r  C ou rt, T h ird  Jud ic ia l D is tric t, Ralph E . 
M oody, J „  o f lew d and lasciv ious se ts to ­
w ard  ch ild ren  end con tribu ting  to  d e lin ­
quency o f s  m in o r. D efendan t »n«— M  
Tha C ou rt o f A ppeals, Coats, J ., bald th a t:
(1 ) testim ony a t e xp a rt on s e x u a lly  e xp lo it­
ed ch ild ren  was trfm issfhU ; (2 ) tes timony 
a t p o lk a  o ffic e rs  ra ile d  b y  defendan t waa 
n o t adm issib le ; (S ) sentence fo r  attem pted 
rap e  w aa e v ra e rire ; and (4 ) d e fen se coun­
se l w as n o t in e ffe c tiv e .

A ffirm ed  in  p a rt, and reve rsed  and re ­
m anded in  p e rt.

L  C rim in a l L aw  «
T estim ony by expe rt w itness which 

p rov id es u s e fu l background in fo rm a tion  to  
a id  ju ry  in  svahxating tastim ony o f  anoth er 

B ■«*"«—«TiU

2 . C rim in a l L aw  ^ 4 4 »
Tastim on y  a t s o d a l w orke r, to  tha e f- 

fs c t th a t testim ony o f  a lleged  sexu a l abusa 
vie tim s w as e on sk ta u t w ith p a tte rn s cxfcfi>- 
Had b y  s a x n a lly  exp lo ited ch ild ren  ha had 
ohearvad w fails w oridng  w ith ch ild ren  who 
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p r o c e d u r e s

Y o u  r e q u e s t e d  o u r  a d v i c e  c o n c e r n i n g  a  n u m b e r  o f  i s s u e s  
t h a t  a r e  r e l a t e d  t o  p r o p o s a l s  b y  t h e  m a j o r  p o l i t i c a l  p a r t i e s  i n  t h a  
s t a t e  t o  c l o s e  t h e i r  p r i m a r i e s  t o  m e m b e r s  o f  c o m p e t i n g  p o l i t i c a l  
p a r t i e s .  B e c a u s e  y o u  n e e d  t h i s  m e m o r a n d u m  t o  h e l p  p r e p a r e  f o r  a  
m e e t i n g  o f  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  t o  b e  h e l d  o n  
N o v e m b e r  1 3 ,  1 9 9 1 ,  w e  l i m i t  o u r  o p i n i o n  t o  y o u r  q u e s t i o n  c o n c e r n i n g  
t h e  p o w e r  o f  t h e  l i r e c t o r  o f  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  i m p l e m e n t  
a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  r e g u l a t i o n .  I t  i s  y o u r  i n t e n t  
t o  a d m i n i s t e r  a  p r i m a r y  e l e c t i o n  t h a t  i s  c o n s i s t e n t  w i t h  t h e  r i g h t  
o f  f r e e  a s s o c i a t i o n  a c c o r d e d  t o  p o l i t i c a l  p a r t i e s  e v e n  i f  
p r o v i s i o n s  o f  s t a t e  l a w  a p p l i c a b l e  t o  t h e  a d m i n i s t r a t i o n  o f  p r i m a r y  
e l e c t i o n s  p e r m i t  a  v o t e r  t o  c a s t  a  b a l l o t  t h a t  s e t s  o u t  c a n d i d a t e s  
w i t h o u t  r e g a r d  t o  p a r t y  a f f i l i a t i o n .

Y o u  p r o p o s e  t o  e s t a b l i s h  n e w  p r i m a r y  e l e c t i o n  p r o c e d u r e s  
a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .  Y o u  w o u l d  l i k e  t o  i m p l e m e n t  n e w  
p r i m a r y  p r o c e d u r e s  e a r l y  i n  t h e  1 9 9 2  g e n e r a l  e l e c t i o n  y e a r .  
H o w e v e r ,  y o u r  t i m e t a b l e  m a y  b e  t o o  a g g r e s s i v e  t o  a s s u r e  t h a t  t h e  
n e w  p r o c e d u r e s  a r e  p r o p e r l y  s u p p o r t e d  b y  s t a t u t e  a n d  r e g u l a t i o n .  
T h e  l e g i s l a t u r e  w o u l d  b e  u n a b l e  t o  c o n v e n e ,  c o n s i d e r ,  a n d  e n a c t  
a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  i f  t h e r e  i s  n o t  s u f f i c i e n t  
a u t h o r i t y  t o  a c c o m p l i s h  y o u r  g o a l s .

Y o u r  c o n c e r n  i s  w h e t h e r  t h e  d i r e c t o r  m a y  p r o c e e d  i n  t h e  
a b s e n c e  o f  a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  t o  c h a n g e  p r i m a r y  
e l e c t i o n  p r o c e d u r e s  a n d  p r e s c r i b e  t h e  f o r m  o f  t h e  b a l l o t  s o  t h a t  
t h e  p o l i t i c a l  p a r t i e s  c o n t r o l  w h o  m a y  n o m i n a t e  c a n d i d a t e s .  H e  
b e l i e v e  t h a t  i t  i s  p r u d e n t  f o r  t h e  d i v i s i o n  t o  e x p e d i t i o u s l y  p u r s u e  
a  r e s o l u t i o n  o f  t h e  c l o s e d  p r i m a r y  q u e s t i o n  b o t h  l e g i s l a t i v e l y  a n d  
b y  a d m i n i s t r a t i v e  m e a n s .  U n l i k e  t h e  p r e v i o u s  a d m i n i s t r a t i o n ,  y o u  
w i s h  t o  a c q u i e s c a  i n  t h e  d e s i r e  o f  a  p o l i t i c a l  p a r t y  t o  n o m i n a t e  
c a n d i d a t e s  u s i n g  a  p r i m a r y  b a l l o t  t h a t  m a y  b e  v o t e d  o n l y  b y  p e r s o n s  
a d m i t t e d  b y  t h e  p a r t y .  W h i l e  w e  b e l i e v e  t h a t  t h e r e  r e m a i n s  s o m e  
q u e s t i o n  a s  t o  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  t h e  r u l e s  o f  t h e  
R e p u b l i c a n  P a r t y  o f  A l a s k a ,  y o u  c a n  c l a r i f y  t h i s  i n t e r p r e t a t i o n  
t h r o u g h  t h e  a d o p t i o n  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s .  H o w e v e r ,  
b e f o r e  t h i s  c a n  b e  d o n e ,  i t  m u s t  b e  d e t e r m i n e d  w h e t h e r  t h e  d i v i s i o n
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h a s  s u f f i c i e n t  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t h a t  e s t a b l i s h  a  
c l o s e d  p r i m a r y  e l e c t i o n .

E x i s t i n g  l a w  r e q u i r e s  t h e  d i v i s i o n  t o  p r e p a r e  t h e  p r i m a r y  
b a l l o t  i n  a  c e r t a i n  m a n n e r .  T h e  e l e c t i o n  c o d e  p r o v i d e s :

T h a  p r i m a r y  e l e c t i o n  b a l l o t  s h a l l  b e  p r e p a r e d  a n d  
d i s t r i b u t e d  b y  t h e  d i r e c t o r  i n  t h a  m a n n e r  
p r e s c r i b e d  f o r  g e n e r a l  e l e c t i o n  b a l l o t s  e x c e p t  a a  
s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  f o r  t h e  p r i m a r y  
e l e c t i o n .  T h e  d i r e c t o r  s h a l l  p l a c e  t h e  n a m e s  o f  
a l l  c a n d i d a t e s  w h o  h a v e  p r o p e r l y  f i l e d  i n  g r o u p s  
a c c o r d i n g  t o  o f f i c e s  f i l e d  f o r ,  w i t h o u t  r e g a r d  t o
p a r t y  a f f i l i a t i o n -

A S  1 5 . 2 5 . 0 6 0  ( e m p h a s i s  a d d e d ) .  T h e  f o r e g o i n g  p r o v i s i o n  a p p e a r s  t o  
p r e c l u d e  t h e  u s e  o f  s e p a r a t e  b a l l o t s  t h a t  a r e  l i m i t e d  s o l e l y  t o  t h e  
c a n d i d a t e s  o f  a  s i n g l e  p o l i t i c a l  p a r t y .  I t  m u s t  b e  r e m e m b e r e d  t h a t  
t h i s  p r o v i s i o n  w a s  a d d e d  t o  t h e  e l e c t i o n  c o d e  t o  e n d  t h e  p r a c t i c e  
o f  p r e s e n t i n g  a  b a l l o t  t h a t  r e q u i r e d  v o t e r s  t o  v o t e  o n l y  f o r  t h e  
c a n d i d a t e s  o f  o n e  p o l i t i c a l  p a r t y .  E l s e w h e r e ,  t h e  e l e c t i o n  c o d e  
g r a n t s  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  e l e c t i o n s  t h e  p o w e r  t o

p r e p a r e  a l l  o f f i c i a l  b a l l o t s  t o  f a c i l i t a t e  
f a i r n e s s ,  s i m p l i c i t y ,  a n d  c l a r i t y  i n  t h e  v o t i n g  
p r o c e d u r e ,  t o  r e f l e c t  m o s t  a c c u r a t e l y  t h e  i n t e n t  o f  
t h e  v o t e r ,  a n d  t o  e x p e d i t e  t h e  a d m i n i s t r a t i o n  o f  
e l e c t i o n s .

A S  1 5 . 1 5 . 0 3 0 .  T h e  c o d e  a l s o  g r a n t s  t h e  d i r e c t o r  t h e  p o w e r  t o  
" d e t e r m i n e  t h e  s i z e  o f  t h e  b a l l o t ,  t h e  t y p e  o f  p r i n t ,  n e c e s s a r y  
a d d i t i o n a l  i n s t r u c t i o n  n o t e s  t o  v o t e r s ,  a n d  o t h e r  s i m i l a r  m a t t e r s  
o f  f o r m  n o t  p r o v i d e d  b y  l a w . ”  A S  1 5 . 1 5 . 0 3 0 ( 1 ) .

T h e  p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  t h a t  a r e  s p e c i f i c  t o
t h e  f o r m  o f  t h e  p r i m a r y  e l e c t i o n  b a l l o t  a r e  p r o b a b l y  v o i d  w h e n  t h e  
m e m b e r s  o f  a  p o l i t i c a l  p a r t y  d e s i r e  t o  r e s t r i c t  t h o s e  w h o  m a y  
a s s o c i a t e  v i t h  t h e m  f o r  t h e  p u r p o s e  c f  n o m i n a t i n g  c a n d i d a t e s  f o r  
p u b l i c  o f f i c e .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e a f f i r m e d  t h e  
F i r s t  A m e n d m e n t  r i g h t s  o f  p o l i t i c a l  p a r t i e s  t o  b e  f r e e  f r o m  
s t a t u t e s  t h a t  r e s t r i c t  t h e i r  p o w e r  t o  a s s o c i a t e  w i t h  w h o m e v e r  t h e y  
w i s h  w h e n  n o m i n a t i n g  c a n d i d a t e s .  T a s h i i a n  v .  R e p u b l i c a n  P a r t y  o f  
C o n n e c t i c u t .  4 7 9  U . S .  2 0 8  ( 1 9 8 6 ) .

T h e r e  a p p e a r s  t o  b e  n o  o v e r r i d i n g  s t a t e  i n t e r e s t  t h a t  c a n
b e  a r t i c u l a t e d  t o  p e r p e t u a t e  a n  o p e n  p r i m a r y  s y s t e m  w h e n  r e c o g n i z e d  
p o l i t i c a l  p a r t i e s  a d o p t  c o n f l i c t i n g  r u l e s .  H o w e v e r ,  i t  i s  u n c l e a r  
h o w  t h e  T a s h i  i a n  d e c i s i o n  w i l l  b e  a p p l i e d  t o  t h e  t y p e  o f  o p e n  
" b l a n k e t "  p r i m a r y  r e q u i r e d  b y  e x i s t i n g  s t a t e  l a v .  I t  i s  p o s s i b l e ,  
t h o u g h  n o t  p r o b a b l e ,  t h a t  a  c o u r t  w o u l d  f i n d  t h a t  a n  o p e n  " b l a n k e t "
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p r i m a r y  d o e a  n o t  b u r d e n  a s s o c i a t i o n a l  r i g h t s .  U n t i l  t h e r e  i *  a  
f e d e r a l  c a s e  o n  p o i n t ,  t h i s  e v e n t u a l i t y  c a n n o t  b e  r u l e d  o u t .  i t  i s  
a l s o  p o s s i b l e  t h a t  A S  1 5 . 2 5 . 0 6 0  c a n  b e  c o n s t r u e d  t o  a p p l y  o n l y  w h e n  
p o l i t i c a l  p a r t i e s  h a v e  n o t  e x e r c i s e d  t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  
l i m i t  a c c e s s  t o  t h e  n o m i n a t i n g  p r o c e s s .  O n e  t h i n g  r e m a i n s  c e r t a i n ;  
i t  w o u l d  b e  a d v i s a b l e  t o  a m e n d  A S  1 5 . 2 5 . 0 6 0  t o  a l l o w  f o r  t h e  
i m p l e m e n t a t i o n  o f  a s s o c i a t i o n a l  r u l e s  o f  p o l i t i c a l  p a r t i e s  t h a t  d o  
n o t  i n f r i n g e  u p o n  l e g i t i m a t e  s t a t e  i n t e r e s t s  i n  t h e  a d m i n i s t r a t i o n  
o f  e l e c t i o n s .

E v e n  t h o u g h  T a s h i i a n  p l a c e s  h e a v y  e m p h a s i s  o n  t h e  
a s s o c i a t i o n a l  r i g h t s  o f  p o l i t i c a l  p a r t i e s ,  w e  b e l i e v e  t h e r e  m a y  b e  
a n  o v e r r i d i n g  s t a t e  i n t e r e s t  i n  h a v i n g  t h e  p a r t i e s  a c t  p r o m p t l y  a n d  
w i t h  c l a r i t y  i n  t h e  w a y  t h e y  d e f i n e  w h o  m a y  a s s o c i a t e  w i t h  t h e m .  
T h e  U . S .  S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  t h a t  " i t  i s  c l e a r  t h a t  
p r e s e r v a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  e l e c t o r a l  p r o c e s s  i s  a  
l e g i t i m a t e  a n d  v a l i d  s t a t e  g o a l . "  R o s a r i o  v .  R o c k e f e l l e r .  4 1 0  U . S .  
7 5 2 ,  7 6 1  ( 1 9 7 3 ) ;  s e e  a l s o ,  A m e r i c a n  P a r t y  o f  T e x a s  v .  W h i t e .  4 1 5  
U . S . 7 6 7 ,  7 7 9  ( 1 9 7 3 )  .  S t a t e  l a w  m a y  i n t e r f e r e  w i t h  a  p o l i t i c a l  
p a r t y ' s  i n t e r n a l  a f f a i r s  w h e n  n e c e s s a r y  t o  e n s u r e  t h a t  e l e c t i o n s  
a r e  f a i r  a n d  h o n e s t .  S t o r e r  v .  B r o w n .  4 1 5  U . S .  7 2 4 ,  7 3 0  ( 1 9 7 3 ) .

W e  r e v i e w e d  a  d r a f t  c o m m i t t e e  s u b s t i t u t e  c u r r e n t l y  u n d e r  
c o n s i d e r a t i o n  b y  t h e  H o u s e  S t a t a  A f f a i r s  C o m m i t t e e .  T h i s  b i l l  
w o u l d  r e q u i r e  p o l i t i c a l  p a r t i e s  t o  a d o p t  a n d  d e l i v e r  a n y  p a r t y  
r u l e s  t h a t  w o u l d  m a t e r i a l l y  a f f e c t  t h e  n o m i n a t i n g  p r o c e s s  b y  M a r c h  
1  o f  t h e  p r i m a r y  e l e c t i o n  y e a r .  T h e  p u r p o s e  o f  i m p o s i n g  a  d e a d l i n e  
f o r  a c t i o n  i s  t o  p e r m i t  p r e c l e a r a n c e  o f  t h e  c h a n g e  i n  v o t i n g  
r e q u i r e m e n t s  b y  t h e  U . S .  J u s t i c e  D e p a r t m e n t ,  a l l o w  f o r  v o t e r  
e d u c a t i o n ,  a n d  g i v e  a d e q u a t e  t i m e  t o  t h a  d i v i s i o n  o f  e l e c t i o n s  t o  
i m p l e m e n t  t h e  c h a n g e s .  W h i l e  t h e s e  i n t e r e s t s  a p p e a r  t o  b e  
c o m p e l l i n g ,  i t  i s  p o s s i b l e  t h a t  a  m i n o r ,  r e c o g n i z e d  p o l i t i c a l  p a r t y  
c o u l d  c o n t e s t  t h e  v a l i d i t y  o f  t h e  M a r c h  1  d a t e .  T h e r a  i s  p r e c e d e n t  
f o r  t h e  p r o p o s i t i o n  t h a t  e a r l y  d e a d l i n e s  f o r  t h e  d e c l a r a t i o n  o f  
c a n d i d a c y  i m p r o p e r l y  r e s t r i c t  f r e e  s p e e c h  a n d  a s s o c i a t i o n a l  r i g h t s  
o f  n o n p a r t y  c a n d i d a t e s .  S l a l e r  v .  S t a t e .  3 A N - 8 8 - 0 6 9 5  ( A l a s k a  
S u p e r .  M e m .  o f  D e c i s i o n ,  S e p t .  1 2 ,  1 9 8 8 ) .  T h e  h a r m  e n c o u n t e r e d  i n  
s l a l e r  w a s  t h a t  t h e  e a r l y  d e c l a r a t i o n  d a t e  i m p r o p e r l y  d i s t a n c e d  
n o n p a r t y  c a n d i d a t e s  f r o m  t h e  t i m e  o f  s p i r i t e d  p u b l i c  d e b a t e  a n d  t h e  
r e s u l t a n t  a t t e n t i o n  o f  v o t e r s .  P e r h a p s  a  m i n o r  r e c o g n i z e d  p a r t y  
c o u l d  a r g u e  t h a t  i t  s h o u l d  b e  a l l o w e d  t o  a d o p t  r u l e s  w h i c h  p e r m i t  
i t  t o  n o m i n a t e  c a n d i d a t e s  b y  c o n v e n t i o n  h e l d  a t  o r  n e a r  t h e  f i l i n g  
d e a d l i n e  f o r  c a n d i d a t e s  f o r  r e a s o n s  s i m i l a r  t o  t h o s e  a d v a n c e d  b y  
s l a l e r .  W e  b e l i e v e  t h a t  t h e  c o n c e p t  o f  a  d e a d l i n e  i s  s u p p o r t a b l e  
a s  a  r e a s o n a b l e  b u r d e n  c a l c u l a t e d  t o  p r o m o t e  t h e  e l e c t o r a l  p r o c e s s .  
H o w e v e r ,  t h e  d i v i s i o n  m u s t  f u l l y  d o c u m e n t  r e a s o n s  f o r  t h e  c u t - o f f  
d a t e .  T h e  d o c u m e n t a t i o n  w i l l  b e  e s s e n t i a l  i n  u p h o l d i n g  t h e  s t a t e ' s  
b u r d e n  o f  p r o v i n g  t h a t  t h e r e  i s  b a s i s  f o r  t h e  r e s t r i c t i o n .
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B a s e d  o n  t h e  f o r e g o i n g ,  v e  c o n c l u d e  t h a t  e x i s t i n g  
p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  s p e c i f y i n g  t h e  c o n t e n t  o f  t h e  
p r i m a r y  e l e c t i o n  b a l l o t  a r e  n o t  o p e r a t i v e  w h e n  a  p o l i t i c a l  p a r t y  
o p t s  t o  c l o s e  i t s  p r i m a r y .  I n  t h e  a b s e n c e  o f  a  s p e c i f i c  s t a t u t e ,  
s u f f i c i e n t  a u t h o r i t y  e x i s t s  f o r  t h e  d i r e c t o r  t o  a d m i n i s t r a t i v e l y  
i m p l e m e n t  n e w  p r o c e d u r e s  f o r  a  c l o s e d  p r i m a r y .  T h e  b a s i c  s t a n d a r d  
a p p l i c a b l e  t o  t h e  p o w e r  o f  a n  a d m i n i s t r a t i v e  a g e n c y  t o  a d o p t  
r e g u l a t i o n s  i s  s e t  o u t  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A P A )  .  
T h e  A P A  p r o v i d e s :

I f ,  b y  e x p r e s s  o r  i m p l i e d  t e r m s  o f  a  s t a t u t e ,  a  
s t a t e  a g e n c y  h a s  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t o  
i m p l e m e n t ,  i n t e r p r e t ,  m a k e  s p e c i f i c  o r  o t h e r w i s e  
c a r r y  o u t  t h a  p r o v i s i o n s  o f  t h e  s t a t u t e ,  a  
r e g u l a t i o n  a d o p t e d  i s  n o t  v a l i d  o r  e f f e c t i v e  u n l e s s  
c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  
n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e  o f  t h e  s t a t u t e .

A S  4 4 . 6 2 . 0 3 0 .  T h e  d i r e c t o r  i s  g i v e n  b r o a d  l e g i s l a t i v e  p o w e r  t o  
a d o p t  a d m i n i s t r a t i v e  r e g u l a t i o n s .  S h e  m a y  " a d o p t  r e g u l a t i o n s  u n d e r  
t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 )  n e c e s s a r y  f o r  t h e  
a d m i n i s t r a t i o n  o f  e l e c t i o n s . ”  A S  1 5 . 1 5 . 0 1 0 .  G i v e n  o u r  
d e t e r m i n a t i o n  t h a t  T a s h i i a n  m a k e s  A S  1 5 . 2 5 . 0 6 0  i n o p e r a t i v e  u n d e r  
c e r t a i n  c o n d i t i o n s ,  i t  a p p e a r s  t h a t  A S  1 5 . 1 5 . 0 1 0  g r a n t s  s u f f i c i e n t  
a u t h o r i t y  t o  i m p l e m e n t  a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  
r e g u l a t i o n .  S f i f t ,  e . g . .  D e n a r d o  v .  S t a t e .  7 4 1  P . 2 d  1 1 9 7  ( A l a s k a  
1 9 8 7 )  ( r e g u l a t i o n  r e q u i r i n g  i n d e p e n d e n t  g u b e r n a t o r i a l  c a n d i d a t e s  t o  
s u b m i t  n o m i n a t i n g  p e t i t i o n s  s i g n e d  b y  o n e  p e r c e n t  o f  q u a l i f i e d  
v o t e r s  h e l d  t o  b e  v a l i d  w h e n  a d o p t e d  a f t e r  c o u r t  f o u n d  s t a t u t o r y  
r e q u i r e m e n t  v o i d ) .

W e  w o u l d  b e  r e m i s s  i n  o u r  d u t i e s  i f  w e  d i d  n o t  p o i n t  o u t  
t h a t  c o n t r a r y  l e g a l  a r g u m e n t s  c o u l d  b e  m a d e .  I t  c o u l d  b e  a r g u e d  
t h a t  t h e  e x i s t e n c e  o f  A S  1 5 . 2 5 . 0 6 0  m a k e s  i t  p l a i n  t h e  l e g i s l a t u r e  
d i d  n o t  i n t e n d  t o  c o m m i t  t h e  f o r m u l a t i o n  o f  t h e  p r i m a r y  b a l l o t  t o  
a g e n c y  d i s c r e t i o n .  S u p p o r t  f o r  t h i s  a r g u m e n t  c a n  b e  f o u n d  i n  
A S  1 5 . 1 5 . 0 3 0 ( 1 ) ,  w h i c h  a l l o w s  t h e  d i r e c t o r  t o  d e t e r m i n e  m a t t e r s  o f  
b a l l o t  f o r m  " n o t  p r o v i d e d  b y  l a w . ”  T h e  i n t e n t  t o  c o m m i t  t o  a g e n c y  
d i s c r e t i o n  i s  a  n e c e s s a r y  e l e m e n t  f o r  d e t e r m i n i n g  w h e t h e r  a  
r e g u l a t i o n  i s  v a l i d .  K e l l y  v .  Z a m a r e l l o .  4 8 6  P . 2 d  9 0 6 ,  9 0 9  ( A l a s k a  
1 9 7 1 ) .  W e  b e l i e v e  t h a t  a  c o u r t  w o u l d  d e f e r  t o  t h e  b r o a d  g r a n t  o f  
l e g i s l a t i v e  r u l e - m a k i n g  p o w e r  c o n f e r r e d  b y  A S  1 5 . 1 5 . 0 1 0 ,  e s p e c i a l l y  
i f  t h e  l e g i s l a t u r e  f a i l s  t o  a m e n d  t h e  e l e c t i o n  c o d e  a f t e r  g i v e n  a  
r e a s o n a b l e  o p p o r t u n i t y  t o  d o  s o .  H o w e v e r ,  t h e  f a c t  t h a t  t h e  
r e g u l a t i o n s  c o u l d  b e  q u e s t i o n e d  j u s t i f i e s  t h e  e f f o r t  t o  h a v e  t h e  
l e g i s l a t u r e  t a k e  a c t i o n  t o  a m e n d  t h e  e l e c t i o n  c o d e .
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h o p e  t h i s  m e m o r a n d u m  w i l l  a s s i s t  y o u  i n  p r e s e n t i n g  
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B a a e d  o n  t h e  f o r e g o i n g #  w e  c o n c l u d e  t h a t  e x i s t i n g  
p r o v i s i o n *  o f  t h e  e l e c t i o n  c o d e  s p e c i f y i n g  t h e  c o n t e n t  o f  t h e  
p r i m a r y  e l e c t i o n  b a l l o t  a r e  n o t  o p e r a t i v e  w h e n  a  p o l i t i c a l  p a r t y  
o p t s  t o  c l o s e  i t s  p r i m a r y .  I n  t h e  a b s e n c e  o f  a  s p e c i f i c  s t a t u t e ,  
s u f f i c i e n t  a u t h o r i t y  e x i s t s  f o r  t h e  d i r e c t o r  t o  a d m i n i s t r a t i v e l y  
i m p l e m e n t  n e w  p r o c e d u r e s  f o r  a  c l o s e d  p r i m a r y .  T h e  b a s i c  s t a n d a r d  
a p p l i c a b l e  t o  t h e  p o w e r  o f  a n  a d m i n i s t r a t i v e  a g e n c y  t o  a d o p t  
r e g u l a t i o n s  i s  s e t  o u t  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A P A ) .  
T h e  A P A  p r o v i d e s :

I f ,  b y  e x p r e s s  o r  i m p l i e d  t e r m s  o f  a  s t a t u t e ,  a  
s t a t e  a g e n c y  h a s  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t o  
i m p l e m e n t ,  i n t e r p r e t ,  m a k e  s p e c i f i c  o r  o t h e r w i s e  
c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e ,  a  
r e g u l a t i o n  a d o p t e d  i s  n o t  v a l i d  o r  e f f e c t i v e  u n l e s s  
c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  
n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e  o f  t h e  s t a t u t e .

A S  4 4 . 6 2 . 0 3 0 .  T h e  d i r e c t o r  i s  g i v e n  b r o a d  l e g i s l a t i v e  p o w e r  t o  
a d o p t  a d m i n i s t r a t i v e  r e g u l a t i o n s .  S h e  m a y  " a d o p t  r e g u l a t i o n s  u n d e r  
t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 )  n e c e s s a r y  f o r  t h a  
a d m i n i s t r a t i o n  o f  e l e c t i o n s . "  A S  1 5 . 1 5 . 0 1 0 .  G i v e n  o u r  
d e t e r m i n a t i o n  t h a t  T a s h i i a n  m a k e s  A S  1 5 . 2 5 . 0 6 0  i n o p e r a t i v e  u n d e r  
c e r t a i n  c o n d i t i o n s ,  i t  a p p e a r s  t h a t  A S  1 5 . 1 5 . 0 1 0  g r a n t s  s u f f i c i e n t  
a u t h o r i t y  t o  i m p l e m e n t  a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  
r e g u l a t i o n .  S f i a ,  e . g . .  D e n a r d o  v .  S t a t e .  7 4 1  P . 2 d  1 1 9 7  ( A l a s k a  
1 9 8 7 )  ( r e g u l a t i o n  r e q u i r i n g  i n d e p e n d e n t  g u b e r n a t o r i a l  c a n d i d a t e s  t o  
s u b m i t  n o m i n a t i n g  p e t i t i o n s  s i g n e d  b y  o n e  p e r c e n t  o f  q u a l i f i e d  
v o t e r s  h e l d  t o  b e  v a l i d  w h e n  a d o p t e d  a f t e r  c o u r t  f o u n d  s t a t u t o r y  
r e q u i r e m e n t  v o i d ) .

W e  w o u l d  b e  r e m i s s  i n  o u r  d u t i e s  i f  w e  d i d  n o t  p o i n t  o u t  
t h a t  c o n t r a r y  l e g a l  a r g u m e n t s  c o u l d  b e  m a d e .  I t  c o u l d  b e  a r g u e d  
t h a t  t h e  e x i s t e n c e  o f  A S  1 5 . 2 5 . 0 6 0  m a k e s  i t  p l a i n  t h e  l e g i s l a t u r e  
d i d  n o t  i n t e n d  t o  c o m m i t '  t h e  f o r m u l a t i o n  o f  t h e  p r i m a r y  b a l l o t  t o  
a g e n c y  d i s c r e t i o n .  S u p p o r t  f o r  t h i s  a r g u m e n t  c a n  b e  f o u n d  i n  
A S  1 5 . 1 5 . 0 3 0 ( 1 ) ,  w h i c h  a l l o w s  t h e  d i r e c t o r  t o  d e t e r m i n e  m a t t e r s  o f  
b a l l o t  f o n i  " n o t  p r o v i d e d  b y  l a w . "  T h e  i n t e n t  t o  c o m m i t  t o  a g e n c y  
d i s c r e t i o n  i s  a  n e c e s s a r y  e l e m e n t  f o r  d e t e r m i n i n g  w h e t h e r  a  
r e g u l a t i o n  i s  v a l i d .  K e l l y  v .  Z a m a r e l l o .  4 8 6  P . 2 d  9 0 6 ,  9 0 9  ( A l a s k a  
1 9 7 1 ) .  W e  b e l i e v e  t h a t  a  c o u r t  w o u l d  d e f e r  t o  t h e  b r o a d  g r a n t  o f  
l e g i s l a t i v e  r u l e - m a k i n g  p o w e r  c o n f e r r e d  b y  A S  1 5 . 1 5 . 0 1 0 ,  e s p e c i a l l y  
i f  t h e  l e g i s l a t u r e . f a i l s  t o  a m e n d  t h e  e l e c t i o n  c o d e  a f t e r  g i v e n  a  
r e a s o n a b l e  o p p o r t u n i t y  t o  d o  s o .  H o w e v e r ,  t h e  f a c t  t h a t  t h e  
r e g u l a t i o n s  c o u l d  b e  q u e s t i o n e d  j u s t i f i e s  t h e  e f f o r t  t o  h a v e  t h e  
l e g i s l a t u r e  t a k e  a c t i o n  t o  a m e n d  t h e  e l e c t i o n  c o d e .
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W e  h o p e  t h i s  m e m o r a n d u m  w i l l  a s s i s t  y o u  i n  p r e s e n t i n g
n t s  t o  t h a  H nunn  C  X  -I--- -- ------ .• _y o u r  c o m m e n t s  t o  t h e  H o u s e  s t a t e  A f f a i r s  C o m m i t t e e .
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