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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  No.  H B  303

T h i s  b i l l  a m e n d s  A S  22 . 0 7 ,  A S  2 2 . 1 0 ,  A S  2 2 . 1 5 ,  a n d  
r e p e a l s  Rule_ 2 0 2 ( c ) ,  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  
p r o v i d e  t h a t  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  is 
l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  c o n t a i n e d  i n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  E x i s t i n g  
l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  
i n d i c t m e n t  o r  i n f o r m a t i o n  o r  to a p p e a l  a s e n t e n c e  o n  t h e  g r o u n d  i t  
is t o o  l e n i e n t .  T h e  e f f e c t  o f  g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  
t h e  s t a t e  w i l l  b e  t o  p e r m i t  i t  t o  t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  
a d v e r s e  t o  t h e  s t a t e ’s c a s e  a t  t h e  o u t s e t .  C u r r e n t l y ,  t h e  s t a t e ' s  
o n l y  o p p o r t u n i t y  t o  t e s t  e v i d e n t i a r y  r u l i n g s  is w h e n  a d e f e n d a n t  
a p p e a l s  a r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  a n d  t h e  s t a t e  g e t s  t o  
r e s p o n d .

A l t h o u g h  t h e r e  w i l l  b e  s o m e  i n c r e m e n t a l  c o s t  w h e n  t h e  
s t a t e  e l e c t s  t o  a f f i r m a t i v e l y  b r i n g  a n  e v i d e n t i a r y  a p p e a l ,  i t  w i l l  
c e r t a i n l y  b e  m o r e  e f f i c i e n t  t h a n  t h e  c u r r e n t  s y s t e m  w h e r e  w e  m u s t  
w a i t  f o r  a d e f e n s e  a p p e a l  b e f o r e  e v i d e n c e  i s s u e s  a r e  f i n a l l y  
r e s o l v e d .
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CS FOR HOUSE BILL NO. 303 (FINANCE)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  F I N A N C E  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r s ) ;  H O U S E  J U D I C I A R Y  C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the state’s right to appeal in criminal cases; relating to sentence

2 appeals; amending Rule 2C2 of the Alaska Rules of Appellate Procedure; and providing

3 for an effective date."

4  BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

5 * Section 1. The legislature finds that AS 22.07.020, AS 22.10.020, and AS 22.15.240, which give

6 the state a right to appeal in criminal cases, are based on the provisions of 18 U.S.C. 3731.

7 * Sec. 2. AS 22.07.020(b) is amended to read:

8 (b) The court of appeals has jurisdiction to hear appeals of sentences of imprisonment

9 imposed by the superior o r district court on the grounds that the sentence is excessive or too

10 lenient and, in the exercise of this jurisdiction, may modify the sentence as provided by law and

11 the state constitution.

12 * Sec. 3. AS 22.07.020(c) is amended to read:

13 (c) The court of appeals has jurisdiction to review [(1)] a final decision of the district

14 court in an action or proceeding involving criminal prosecution, post-conviction relief, extradition,

* 1 *

New Text: U n d e r l i n e d  (DELETED TEXT BRACKETED]
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1 probation and parole, habeas corpus, or bail [; AND (2) THE FINAL DECISION OF THE

2 DISTRICT COURT ON A SENTENCE IMPOSED BY IT]. In this subsection* "final decision"

3 means a decision or order, other than dismissal by consent of all parties, that closes a matter in

4 the district court.

5 * Sec. 4. AS 22.07.020(d) is amended to read:

6 (d) An appeal to the court of appeals is a matter of right in all actions and proceedings

7 within its jurisdiction except that

8 (1) the right of appeal to the court of appeals is waived if an appellant chooses

9 to appeal the final decision of the district court to the superior court; and

10 (2) the state’s right of appeal in criminal cases is limited by the prohibitions

11 against double jeopardy contained in the United States Constitution and the Alaska

12 Constitution [STATE HAS NO RIGHT OF APPEAL IN CRIMINAL CASES EXCEPT TO

13 TEST THE SUFFICIENCY OF THE INDICTMENT OR INFORMATION OR TO APPEAL A

14 SENTENCE ON THE GROUND THAT IT IS TOO LENIENT].

15 * Sec. 5. AS 22.10.020(e) is amended to read:

16 (e) An appeal to the superior court is a matter of right, but an appeal from a subordinate

17 court may not be taken by the defendant in a criminal case after a plea of guilty, except on the

18 ground that the sentence was excessive. The state’s right of appeal in criminal cases is limited

19 by the prohibitions against double jeopardy contained in the Uniited States Constitution and

20 the Alaska Constitution [STATE HAS NO RIGHT TO APPE^VL IN CRIMINAL CASES,

21 EXCEPT TO TEST THE SUFFICIENCY OF AN INDICTMENT OR INFORMATION OR TO

22 APPEAL A SENTENCE ON THE GROUND IT IS TOO LENIENT].

23 * Sec. 6. AS 22.10.020(f) is amended to read:

24 (f) An appeal to the superior court may be taken on the ground that a sentence of

25 imprisonment of 90 days or more was excessive and the superior court in the exercise o f this

26 jurisdiction has the power to reduce the sentence. The state may appeal a sentence on the

27 ground that it is too lenient. When a sentence is appealed [BY THE STATE] on the ground

28 th a t it is too lenient, the court may not increase the sentence but may express its approval or

29 disapproval of the sentence and its reasons in a written opinion.

30 * Sec. 7. AS 22.15.240(b) is amended to read:

31 (b) The defendant may appeal a judgment of conviction given in the district court in a

C S H B  303(FIN) -2-
New T e x t  U n d e r l i n e d  [DELETED TEXT  BRACKETED]
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criminal action to the superior court When the judgment is given on a plea of guilty, an appeal 

may not be taken by the defendant except on the ground that a sentence of imprisonment o f 90 

days or more was excessive. The state’s right of appeal in criminal cases is limited bv the 

prohibition against double jeopardy contained in the United States Constitution and the

Alaska Constitution. The state may also [STATE HAS NO RIGHT OF APPEAL IN 

CRIMINAL ACTIONS FOR WHICH JUDGMENT IS GIVEN IN THE DISTRICT COURTS, 

EXCEPT TO TEST THE SUFFICIENCY OF THE INFORMATION OR TO] appeal a sentence 

on the ground that it is too lenient When a sentence is appealed [BY THE STATE] on the 

ground that it is too lenient, the court may not increase the sentence but may express its approval 

or disapproval of the sentence and its reasons in a written opinion.

♦ Sec, 8. Rule 202(c), Alaska Rules of Appellate Procedure, regarding the prosecution’s right to

12 appeal in criminal cases, is repealed.

13 * Sec. 9. This Act takes effect immediately under AS 01.10.070(c).

C S H B  303(FIN)
New T e x t  U n d e r l i n e d  (DELETED TEXT  BRACKETED]



y&om t o f  ^ p r e s e n t a t h i e s  p . o . b o x v  .

H o u s e  J u d i c i a r y  C o m m i t t e e  j  J ^ 2 f ° 9 9 8 l l
Chairman Dave Donley (907)465-4990

(907) 465-4712

A L L O W I N G  S T A T E  T O  A P P E A L  IN C R I M I N A L  C A S E S

H B  3 0 3  e n l a r g e s  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  

c a s e s  b y  g i v i n g  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  a s  h a v e  

f e d e r a l  p r o s e c u t o r s .  U n l i k e  A l a s k a  l a w  w h e r e  t h e  r i g h t  o f  t h e  

p r o s e c u t i o n  t o  a p p e a l  is l i m i t e d  b y  s t a t u t e  (AS 2 2 . 0 7 . 0 2 0  a n d  AS  

2 2 . 1 0 . 0 2 0 ) ,  t h e  r i g h t  o f  f e d e r a l  p r o s e c u t o r s  t o  a p p e a l  e r r o n e o u s  

d e c i s i o n s  is l i m i t e d  o n l y  b y  c o n s t i t u t i o n a l  d o u b l e  j e o p a r d y  

p r o v i s i o n s .  A  c o p y  o f  t h e  f e d e r a l  s t a t u t e  is a t t a c h e d .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  

is n o t  p e r f e c t  a n d  j u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  I f  a m i s t a k e  

is m a d e  i n  f a v o r _ o f  t h e  s t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  

c o n v i c t i o n  t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  

T h a t  is a s  it s h o u l d  be; b a s i c  j u s t i c e  r e q u i r e s  n o  less. But, if 

a j u d g e  m a k e s  a  m i s t a k e  i n  f a v o r  o f  a d e f e n d a n t ,  t h e  s t a t e  m a y  n o t  

b e  a b l e  t o  o b t a i n  a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n s .  

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  r e q u i r e  

t h a t  t h e s e  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  T h e  p r o p o s e d  

a m e n d m e n t  c h a n g e s  t h e  s t a t u t e s  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  i n  

c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  m a d e .
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U n d e r  c u r r e n t  s t a t e  s t a t u t e s ,  i f  a  t r i a l  j u d g e  d i s m i s s e s  

a  c a s e  e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a  " p e t i t i o n  f o r  r e v i e w " ,  

n o t  a n  " a p p e a l " ,  w i t h  t h e  c o u r t  o f  a p p e a l s .  T h e  d i f f e r e n c e  i s  t w o ­

f o l d .

F i r s t ,  t h e  r i g h t  t o  " a p p e a l "  m e a n s  t h e  r i g h t  t o  h a v e  t h e  

c o u r t  h e a r  a  c a s e  a n d  c o n s i d e r  i t  o n  t h e  m e r i t s ;  t h e  c o u r t  c a n n o t  

r e f u s e  t o  h e a r  t h e  c a s e .  B u t  a  " p e t i t i o n  f o r  r e v i e w "  i s  a d d r e s s e d  

t o  t h e  c o u r t ' s  d i s c r e t i o n a r y  p o w e r  t o  r e v i e w  d e c i s i o n s  o f  t h e  t r i a l  

c o u r t ;  t h e  p e t i t i o n e r  m u s t  c o n v i n c e  t h e  c o u r t  t h a t  t h e r e  i s  s o m e  

g o o d  r e a s o n  t o  t a k e  t h e  c a s e ,  a s i d e  f r o m  t h e  f a c t  t h a t  t h e  j u d g e  

m a y  h a v e  m a d e  a  m i s t a k e .  T h e  c o u r t  c a n  d e n y  t h e  p e t i t i o n  b e c a u s e  

t h e  l e g a l  i s s u e  r a i s e d  i s  u n u s u a l ,  o r  b e c a u s e  t h e  i s s u e  i s  n o t  

l i k e l y  t o  r e c u r ,  o r  b e c a u s e  t h e  c o u r t  i s  t o o  b u s y ,  o r  f o r  a n y  o t h e r  

d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  

j u d g e ' s  d e c i s i o n .  T h a t  i s ,  t h e  t r i a l  n u d g e  c o u l d  b e  c l e a r l y  w r o n g  

t o  h a v e  d i s m i s s e d  c h a r g e s  i n  a  c r i m i n a l  c a s e ,  b u t  t h e  c o u r t  o f  

a p p e a l s  i s  n o t  r e q u i r e d  t o  d o  a n y t h i n g  t o  c o r r e c t  t h a t  w r o n g ,  e v e n  

i f  i t  c o m p l e t e l y  a g r e e s  w i t h  t h e  s t a t e ' s  l e g a l  a r g u m e n t .

S e c o n d ,  a  p e t i t i o n  f o r  r e v i e w  m u s t  b e  d r a f t e d  o n  v e r y  

s h o r t  n o t i c e . ;  I n  t h e  n o r m a l  a p p e a l  p r o c e s s ,  a  p e r s o n  h a s  3 0  d a y s  

f r o m  t h e  d a t e  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n  t o  f i l e  a  s i m p l e  

p l e a d i n g  s t a t i n g  t h e  p e r s o n  i n t e n d s  t o  a p p e a l .  T h e  r e c o r d  o n  

a p p e a l  i s  t h e n  p r e p a r e d .  A f t e r  t h e  r e c o r d  i s  c o m p l e t e d ,  t h e  p e r s o n  

h a s  a n  a d d i t i o n a l  3 0  d a y s  t o  f i l e  a  b r i e f .  T h i s  m e a n s  t h a t ,  a s  a



p r a c t i c a l  m a t t e r ,  t h e  p e r s o n  h a s  s e v e r a l  m o n t h s  t o  r e s e a r c h  a n d  

d r a f t  a  b r i e f  b e f o r e  i t  m u s t  b e  f i l e d  w i t h  t h e  c o u r t .

T h e  p e t i t i o n  f o r  r e v i e w  p r o c e s s  i s  q u i t e  d i f f e r e n t .  T h e  

s t a t e  h a s  o n l y  1 0  d a y s  f r o m  t h e  t r i a l  j u d g e ' s  o r d e r  t o  d r a f t  a  

p e t i t i o n  t h a t  i n c l u d e s  a  s u f f i c i e n t l y  c o n v i n c i n g  a r g u m e n t  o n  t h e  

m e r i t s  o f  t h e  c a s e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  t h e y  

s h o u l d  t a k e  t h e  c a s e  a n d  r e v e r s e  t h e  t r i a l  j u d g e ' s  d e c i s i o n .  T h i s  

10 - d a y  p e r i o d  w a s  d e s i g n e d  w i t h  i n t e r l o c u t o r y  —  m i d - t r i a l  —  

a p p e a l s  i n  m i n d .  H o w e v e r ,  w i t h  m i d - t r i a l  a p p e a l s  t h e  p a r t i e s  a n d  

t h e  j u d i c i a l  s y s t e m  c a n n o t  a f f o r d  t h e  l u x u r y  o f  l e i s u r e l y  b r i e f i n g  

b e c a u s e  e v e r y o n e  n e e d s  t o  k n o w  q u i c k l y  w h e t h e r  t h e  c o u r t  o f  a p p e a l s  

i s  g o i n g  t o  i n t e r r u p t  t h e  t r i a l  t o  d e c i d e  t h e  l e g a l  i s s u e  i n v o l v e d .  

T h i s  f r a n t i c  p a c e  d o e s  n o t  m a k e  a  l o t  o f  s e n s e  w h e n  t h e  s t a t e  

a p p e a l s  a  f i n a l  o r d e r  i n  a  c a s e ;  b y  d e f i n i t i o n ,  a  f i n a l  o r d e r  

a d v e r s e  t o  t h e  s t a t e  e n d s  t h e  c a s e .  T h e r e  i s  n o  r e a s o n  t o  r u s h  t h e  

b r i e f i n g  s c h e d u l e  a f t e r  a  f i n a l  o r d e r  h a s  b e e n  e n t e r e d .
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R e p r e s e n t a t i v e  D a v e  D o n l e y  
3 1 1 1  C  S t . ,  S u i t e  4 5 0  
A n c h o r a g e ,  A K  9 9 5 0 3

R e f :  H o u s e  B i l l  N o .  3 0 3

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  i n f o r m s *  
t i o n  r e g a r d i n g  h o w  H o u s e  B i l l  N o .  3 0 3 ,  w h i c h  b r o a d e n s  t h e  s t a t e ' s  
r i g h t  t o  a p p e a l ,  w o u l d  a f f e c t  t h e  c r i m i n a l  D i v i s i o n  o f  t h e  
D e p a r t m e n t  o f  L a w .  T h e  b i l l  w o u l d  e l i m i n a t e  t h e  n e e d  t o  f i l e  
p e t i t i o n s  f o r  d i s c r e t i o n a r y  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  
b y  t r i a l  c o u r t s ,  t h e r e b y  r e d u c i n g  t h e  w o r k l o a d  o f  t h e  a p p e l l a t e  
o f f i c e .

T h e  O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  a n d  A p p e a l s  r e p r e s e n t s  
t h e  S t a t e  o f  A l a s k a  i n  a l l  f e l o n y  m e r i t  a p p e a l s ,  i n  a l l  c r i m i n a l  
c a s e s  i n  t h e  A l a s k a  s u p r e m e  c o u r t ,  a n d  i n  a l l  f e d e r a l  a c t i o n s  
c h a l l e n g i n g  s t a t e  c o n v i c t i o n s .  U n d e r  e x i s t i n g  l a w ,  t h e  s t a t e ' s  
r i g h t  t o  a p p e a l  i n  m o s t  c a s e s  i s  l i m i t e d  b y  t h e  c o u r t  o f  a p p e a l s '  
d i s c r e t i o n ,  o s p a  m u s t  f i l e  p e t i t i o n s  f o r  r e v i e w ,  s e e k i n g  d i s c r e ­
t i o n a r y  a p p e l l a t e  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  b y  t h e  
t r i a l  c o u r t .  F o r  e x a m p l e ,  t h e  s t a t e  c a n n o t  c u r r e n t l y  a p p e a l  a  
t r i a l  c o u r t ' s  d i s m i s s a l  o f  c h a r g e s  b a s e d  u p o n  a n  a l l e g e d  v i o l a t i o n  
o f  t h e  d e f e n d a n t ' s  r i g h t  t o  a  s p e e d y  t r i a l ;  i t  m u s t  f i l e  a  p e t i t i o n  
f o r  r e v i e w .  T h o u g h  i n  p r a c t i c e  t h e  c o u r t  o f  a p p e a l s  n e a r l y  a l w a y s  
d e c i d e s  t o  g r a n t  t h e  s t a t e ' s  p e t i t i o n s  i n  t h e s e  c a s e s ,  O S P A  m u s t  
n e v e r t h e l e s s  d e v o t e  a  s i g n i f i c a n t  a m o u n t  o f  t i m e  t o  d r a f t  t h e  
p e t i t i o n .

U n d e r  e x i s t i n g  l a w ,  t h e  s t a t e  h a s  t h i r t y  d a y s  f r o m  t h e  
c e r t i f i c a t i o n  o f  t h e  r e c o r d  o r  t h e  f i l i n g  o f  t h e  a p p e l l a n t ' s  b r i e f  
t o  f i l e  i t s  b r i e f ,  b u t  o n l y  t e n  d a y s  f r o m  t h e  a d v e r s e  r u l i n g  t o  
f i l e  a  p e t i t i o n  f o r  r e v i e w .  T h i s  t e n - d a y  t i m e  f r a m e  f o r  f i l i n g  a
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p e t i t i o n  f o r  r e v i e w  p u t s  a  s t r a i n  o n  O S P A .  B e c a u s e  t h e  a p p e l l a t e  
a t t o r n e y  i s  n e w  t o  t h e  c a s e ,  h e  m u s t  r e v i e w  t h e  t r i a l  c o u r t  
p l e a d i n g s  a n d  l i s t e n  t o  c a s s e t t e  t a p e s  o f  a n y  r e l e v a n t  h e a r i n g .  
T h e  a t t o r n e y  r o u s t  t h e n  r e s e a r c h  t h e  l a w  b e a a u s e  t h e  p e t i t i o n  m u s t  
c o n t a i n  a  •* t d ] i s o u e s i o n  o f  t h e  r e a s o n s  w h y  t h e  d e c i s i o n  b e l o w  i s
a l l e g e d  t o  b e  e r r o n e o u s  ♦ T h i s  i s  o f t e n  a s  t i w e  c o n s u m i n g  a s
f i l i n g  a  b r i e f  o n  d i r e c t  a p p e a l ,  a n d  u s u a l l y  t a k e s  s e v e r a l  d a y s .  
I f  t h e  p e t i t i o n  i s  g r a n t e d ,  t h e  c a s e  p r o c e e d s  a s  i f  a n  a p p e a l  h a d  
b e e n  f i l e d :  t h e  p a r t i e s  d e s i g n a t e  a  r e c o r d ,  t h e  c l e r i c  p r e p a r e s  t h e
r e c o r d ,  a n d  t h e  p a r t i e s  f i l e  b r i e f s .

U n d e r  H o u s e  B i l l  N o .  3 0 3 ,  t h e  s t a t e  w o u l d  b e  p e r m i t t e d  t o  
a p p e a l  a d v e r s e  d e o i s i o h s  a s  a  m a t t e r  o f  r i g h t .  A  s t a t e  a t t o r n e y  
c o u l d  i n i t i a t e  a n  a p p e a l  b y  f i l i n g  a  n o t i c e  o f  a p p e a l ,  a  s t a t e m e n t  
o f  p o i n t s  o n  a p p e a l ,  a n d  a  d e s i g n a t i o n  o f  r e c o r d .  P r e p a r a t i o n  o f  
t h e s e  d o c u m e n t s  o r d i n a r i l y  w o u l d  o c c u p y  a t  m o s t  a  f e w  h o u r s ,  o n c e  
t h e  r e c o r d  i s  c e r t i f i e d ,  t h e  s t a t e  w o u l d  h a v e  t h i r t y  d a y s  t o  f i l e  
a  b r i e f .

A t  t h e  c u r r e n t  t i m e ,  o s p a  h a e  s e v e n  a p p e l l a t e  a t t o r n e y s ,  
t w o  t r i a l  a t t o r n e y s  a n d  a  s u p e r v i s i n g  a t t o r n e y .  T h i r t y - e i g h t  
b r i e f s  a n d  o t h e r  r e s p o n s i v e  p l e a d i n g s  a r e  d u e  w i t h i n  t h «  n e x t  
t h i r t y  d a y s ,  t w o  o f  t h e  c a s e s  i n  t h e  o f f i c e  i n v o l v e  e x t r e m e l y  l o n g  
t r i a l s ,  r e q u i r i n g  t h e  a s s i g n e d  a t t o r n e y s  t o  r e a d  4 0 0 0  a n d  5 8 0 0  
p a g e s  o f  t r a n s c r i p t s .  I t  w o u l d  b e  d i f f i c u l t  t o d a y  f o r  a n  a p p e l l a t e  
a t t o r n e y  t o  d r o p  e v e r y t h i n g  a n d  d e v o t e  t h e  n e c e s s a r y  t i m e  t o  f i l i n g  
a  p e t i t i o n  f o r  r e v i e w .  A n  a p p e l l a t e  a t t o r n e y  c a n  m o r e  e a s i l y  
j u g g l e  a n  a p p e a l  i n t o  h i s  c a s e l o a d  t h a n  h e  c a n  a  p e t i t i o n  f o r  
r e v i e w .

I  s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h e  p a s s a g e  o f  t h e  b i l l  
f o r  i t  w i l l  g r e a t l y  a s s i s t  O S P A  i n  p r o v i d i n g  e f f e c t i v e  r e p r e s e n t a ­
t i o n  i n  a l l  a p p e l l a t e  p r o c e e d i n g s .

Y o u r s  t r u l y ,

C H A R L E S  E .  C O L E  
A T T O R N E Y  G E N E R A L

B y ;  ----------------
£ y n t h i a  M .  H o r a  
A s s i s t a n t  A t t o r n e y  G e n e r a l

£  *d Ifc U O l  £
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The provision* of this section shall be liberally construed to effectuate iu pur- 
. | poets.

{As amended Jan. 2. 1971, Pob.L 91-644, Title III, 9 14(a), 84 S U L  1890.)

. i

’ I

• 1971 AeesSawet. Flrat par. Pufa.L. 91-644,
I 14(a)(1), enacted prtniaiea fa appeal to a 
eoart of appeals from decisioa. judgment, or orde 
of Staid court dismissing aa indictment or bribe- 
•alioa aa to any one or more count*, escrpt that 
no appeal shall lie where double jeopardy prebib. 
Ma (briber prosecution.

Second par. Pub.L 912-444, | 14(a)(1), enacted 
provision for appeal to a court of appeal* front 
daemon or order of dinner court supprauing or 
excluding evidence or requiring the m u m  of 
tetlrd property la a criminal proceeding, act 
made a/ter the defendant ha* bren put re jeopardy 
and before the verdict or finding on aa tndictaieat 
ertaformatioa, If «h* United S u m  attorney cert*. 
Baa to the dUtrict coun that the appeal la not 
taken Cor purpoM of dalay and that the evidence k 
a mboaAtial proof of a fact outeri*) in the pro- 
«aa0n|.

Such first and second part, superseded former 
ftna tight pare. Pare one through foer bad 
provided for appeal from dtariet ctmrn to Su­
preme Court from decision or judgment testing 
tade, or ditmiaaing any Indictment or informa­
tion, or any count thereof and from d«c«joo 
srrauiot judgment of conviction for iniuffidmcy 
of mdiament or informatkre, where auch decwicn 
er judgment waa baaed upon invalidity or ego- 
taactioa of the itatute upon which (he iodicrmest 
or informal ion waa founded and tor aa appeal 
bom decision or judgment auataaung a motion la 
tar, where defendant Itad not tmei put la jeopar­
dy. Pm. five through right provided far appeal 
Inm dtariet court* to a court of appeaU where 
Am? ware nu provisions for direct appeal to 
fapnwN Court from doriaioa or judga-tat saniag 
Stall, or diafutsMig M y  indictment or iafera*. 
do*, or any count thereof and from drcbiew 
arnadog a judxmeat of coerietioo, and from a* 
•tar, grantiag a modem for m u m  of aaiaad 
prepeny or a motion to tuppreai evidence, made 
Ware trial of a person charged with viola non of a 
Pitaial law, if the United Stares attorney cartifSed 
»  the judge who granted the motum that the 
taPcal was not taken for parpota of delay ami 
thm the evidence wae a substantial proof of the 
taaegc pending against the doftadML

Third par. Pub-L. 91-644, | 14<a) (2). autboria- 
‘ whhin third par., formerly ninth, an appeal 

thirty days after order he* been rendered.

v  Pmrth par. Puh.L 91-644, f 14(a), In revhrig 
(ta prenUlewe. had the efTad of designating far­
mer twKb per. aa fourth par. 

f;'fifth par. Pub.L. 91-644, | 14(a) ()). sobatitut- 
’-«<■* a fifth par. proviaion for tiheral ooouructioo 
"Of tail taction for prior eleventh par. proves on 
Mpecting rcnund of case by Supreme Court to 
enen of appeal* that should hare been taken to 
Wnh court and treatment of the court'* juriadic- 
'dta to hear and determine the caw at if the 
tapmi were to taken in the first instance and for 
prim twelfth par. provision respecting certiftcebim

cate to Supreme Coun that should have b m  
the* directly to tuch Court and treatment of the 
Chart's juritaiction to hear and determine ihr cam 
taifihe appeal were taken directly to tuch Court.

Serin** ftaviriee. Sanson 14(b) of Puh-L 
91-644 provided that: T h e  amendment* made by 
this section (to thi* lection) ihall D M  apply with 
impact to any criminal ca*e begun in any dtariet 
coun before the effactivt date of tbit section (Jan. 
2, 1971J."

Legtelarire History. For legislative history and 
purpoac of Puh.L 91-644, tee 1970 VS, Cod* 
Ceng, and Aden. News, p> 3104.

Federal Practice and Pmradare

Appellate review
A n a u  of judgment, tee Wright: Criminal 2d 
I 974.

Criminal contempt proceedings, tee Wright: 
Criminal 2d f 715.

Decision letting arid* or dtantaiag indict­ment or infmreiaoo. tee Wright Criminal 
2d f 191.

Dismissal for unneccaury delay, lee Wright: 
Criminal 2d f 114.

Motion for judgment of acquittal, tee Wright: 
Criminal 2d f 4At.

Search and Mutor*, tee Wright: Criminal 2d 
( 478.

Government's right to appeal, ter Wright: 
Criminal 2d f 174,
Mandatory release‘of defendant oa hia own 

recognizance upon ditmiual of indictment, arrest 
of judgment and appeal by government, sat 
Wright: Criminal 2d f 747.
Review of federal court*, tm Wright, Mitkr A  

Cooper Jurisdiction f 40J4 tt seq.
Writ application*, tee Wright, Miller. Coops k  

Grew m a m  Jurisdiction H  W J *  J9J4-

Netea af Daeiilaai

Dactaiaa er jufa 
Aetjalftal 24a 

Double jcapardy 19 
Cxclurioa af evldcaec 21h 
EsciualM *f witnesses 31a 
taetracrioM  SS 
M u l l —  23a 
Maria* to eerrert i n t w n  34* 
. New trial, order granting 47* 
Order radueiag aaateaea 54 
Parole tanw* 53 
Quash lag of subpoena 99 
SlstM aa4 territories, eppeala by 
Sufpntaaloa of eviieaea 

Gen# rally 31 
Time af relief II*

Writ of orroe 32

1. t Coaerirwrioaallty 
Where there was ’a general fiadiag of guilt 

rendered by court in • bench trial, and thereafter 
district court granted defendant's motion to tup-' 
proa, double jeopardy did not bar aa appeal by 
the government. U.S. v. Rom. 1974, 97 S.CL 24, 
429 VS. 3. 30 LEd.2d 3. s

Where datrict court, fbitowwig a oanju/y trial, 
found defendant svifty of charge of pew* t ing 
marijtuna with iateat to distribute and thereafter
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CRIMINAL PROCEDURE

. . t
•• ' . i

■ v
' t

iag out af viol Mice of injunction tatted purauaot 
to Moboa 1<0 of Title 29 in a caao involving m  
unfair kkar practice (a re Union National da 
TrabaMa. OA. Puerto Rico 1974. 302 F.Xd 

1I3L

1  —  Rtgbhre jury trial

Dieiria couft, writich stated that it would not 
impost a sentence in'evocu of six months, proper­
ly denied the jury malmoiton of defendants. 
PrafatsoMl Air Tra(Tlc'0>nirol1en OrganLtatloo 
often who were charged\ith criminal contempt 
for (si 1kg to honor itmponfe restraining order*. 
VS. v. Maninev C A  U.19»t 616 FJd 3 X

This section giving aa accused a right to a 
sptedy aad public trial by an impartial jury in all 
caam of contempt arising under lsu\ of United 
Statm governing u s u m c * of injunction ffkmtrain- 
k| order* in any cat* involving or growirtk out of 
a Ubor dispute do not apply to contempt pr 
mgs to enforce injunction* issued under 
141 et icq. of Title 29. Pabst Brewing Co." 
Brewery Workers Local Union No, 77.
CIO, CA.1II.1977, 335 F.2d 146.

Failure to at teaat accord defendants ttariiicry 
right to “denaod" trial by jury in crimybl con- 
tempt proceeding violated due proceed Rich- 
mood Black Police Officers A u ’n v. Qfty of Rich- 
arowL V*, CA.Va.1977. 341 F.ld/ftJ.

Writ of mandamus rsquiring jyfy trial in crimi­
nal c m  tempt proceeding* insrifuted by National 
Labor Relation* Board wiy recalled, following 
Ufthad States Supreme CaCn decision tbst jury 
trials were not required its such caso, since with­
drawal of mandate wcrrfld not subatantially prejv- 
diet rights of the aotoo defcadanu and although 
defend inn had smri considerable lime and effort 
prtpuriq tot Mat challscgt to jury seieeuoo 
procedure that wna no vnatad interns is bringing 
such challon in instant aaa aad such work, 
which barf been done by public iate.tat legal 

Jy would be available in other 
la re Union Nacional de Trahijadorm 

CA.I, 1973, 327 f.34 602,

Busincu spent for uaioa local duKnos bare 
constitutinnal or statutory right injury trial on 
charge of contempt for violation or a “ Boys Mar­
ket!" temporary restraining order winch enjoined 
the local and iu often. i m R  members, a n d  all 
persons in active concert add parbcipotioa with 
them (Tom la any manner engaging in a strike, 
work stoppage or p icm k g  against employer. 
U.3. v. Partin. C-A.Ly1975. 324 f S i 992. cenio- 
ran denied 96 S.Crf 1493,, 423 U.S. 904, 47 
LEtL2d 733.
Under thin tepdoa providing that an accused it 

entitled to a jdry trial in all cases of contempt 
arising unds/lsws of the United States governing 
bsuanoe or injunctions in any case involving or 
gn)*rinL«a<i of a labor dispute, union and often 
a  tod JBr contempt arising out of their alleged 
vioboon of court order enjoining union from 
striking without complying with notice and wait. 
Iig requirement! of section 160 af Title 29, were 

'entitled to jury trial. In re Union Nacional de 
Trabajadores, CA. Puerto Rico 1974, 302 FJ4 
113.

Section 140 of Tltk 29 stating that in granting 
t enforcing injunctive relief requested by Nation- 

nj\abor Relations Board in conn*etion with al- 
nfair labor practice the jurisdiction cf court 

rittingta equity shill not be limited by Norris-La* 
Ouajrdunhct, section 101 et seq- of Title 29, dam 
not iniublk criminal contempt procewtingi fol­
lowing isutacc of Boerd-reqvuted injunction 
from requiremtut of jury trial under this section 
giving an accuMri right to jury in »U case* of 
contempt arising udtar hwa of Unirad Suras gov­
erning tauaqra of injd^tioiu in a case uvolvwi a 
labor dispute. Id.

Air traffic controller** ̂ turjwl wrib m u m p t  
In violating preliminary mjtuvbtaM requiring them 
Id refrain from ooneerted rfforfvdiracted to work 
slow down or stoppage and to notrffcitbdr supervi­
sor of their medical and physical cdwdrdc* with 
supporting medical data were not eniitk^to jury
trial. UJL v. 
F.2d 923.

R o b i n s o n ,  C A .  A l a s k a  1 9 > L 4 4 9

CHAPTER 235—APPEAL
;; • * • •

I  > 7 2 1 .  A p p e a l  b y  U n i t e d  S t a l r e

In a criminal can* an appeal by the United Stntna rhnll lie to a court of appeals 
from a decision, judgment, or order of a district court dismissing an indictment or 
information aa to any one or' more counts, except that no appeal shall lie where the 
double jeopardy clause of the United States Constitution' prohibits further "proeecu-' 
d o f l . ^  .

An appeal by the United States shall lie to a court of appeals from a decision or 
order of a district courts suppressing or excluding evidence or requiring the return 
of seised property in a criminal proceeding, not made after the defendant has been 
put in jeopardy and before the verdict or finding on an indictment or information, if 
the United States attorney certifies to the district court that the appeal is not taken 
for purpose of delay and that the evidence ia a substantial proof of a fact material in 
the proceeding.

The appeal in all such cases shall be taken within thirty days after the decision, 
judgment or order has been rendered and shall be diligently prosecuted.

Pending the prosecution and determination of the aojwal in the foregoing insUnc- 
1 aa, the defendant shall be released In accordance with chapter 207 of tbia title.




