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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE SPECIAL COMMITTEE ON OIL AND (IAS

A BILL

FOR AN ACT ENTITLED

1 "An Act limiting civil liability for acts or omissions of an oil spill response action

2 contractor and establishing strict liability on responsible parties for certain acts or

3 omissions of a response action contractor: amending the definitions of ‘response action' and

4 ‘ response action contractor"; relating to a report by the Citizens Oversight Council on Oil

5 and Other Hazardous Substances; providing for the repeal on July 1, 1992, of changes

6 made by this Act; and providing for an effective date."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 46.03.822(a) is amended to read:

9 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

10 set out in (b) of this section and the exception set out in (i) of this section, the following persons

11 are strictly liable, jointly and severally, for damages [TO PERSONS OR PROPERTY.

12 WHETHER PUBLIC OR PRIVATE. INCLUDING DAMAGE TO THE NATURAL

13 RESOURCES OF THE STATE OR A MUNICIPALITY.! and for the costs of response.
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1 containment, removal, or remedial action incurred by the state or a municipality, resulting from

2 an unpermitted release of a hazardous substance or, with respect to response costs, the substantial

3 threat of an unpermitted release of a hazardous substance:

4 (1) the owner of, and the person having control over, the hazardous substance at

5 the time of the release or threatened release: this paragraph does not apply to a consumer product

6 in consumer use;

7 (2) the owner and the operator of a vessel or facility, from which there is a

8 release, or a threatened release that causes the incurrence of response costs, of a hazardous

9 substance;

10 (3) any person who at the time of disposal of any hazardous substance ow ned or

11 operated any facility or vessel at which the hazardous substances were disposed of, from which

12 there is a release, or a threatened release that causes the incurrence of response costs, of a

13 hazardous substance;

14 (4) any person who by contract, agreement, or otherwise arranged for disposal or

15 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

16 substances owned or possessed by the person, other than domestic sewage, or by any other party

17 or entity, at any facility or vessel owned or operated by another party or entity and containing

18 hazardous substances, from which there is a release, or a threatened release that causes the

19 incurrence of response costs, of a hazardous substance:

20 (5) any person who accepts or accepted any hazardous substances, other than

21 refined oil. for transport to disposal or treatment facilities, vessels or sites selected by the person.

22 from which there is a release, or a threatened release that causes the incurrence of response costs.

23 of a hazardous substance.

24 * Sec. 2. AS 46.03.8221a) is repealed and reenacted to read:

25 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

26 set out in (b) of this section and the exception set out in (i) of this section, the following persons

27 are strictly liable, jointly and severally, for damages to persons or property, whether public or

28 private, including damage to the natural resources of the state or a municipality, and for the costs

29 of response, containment, removal, or remedial action incurred by the state or a municipaiitv.

30 resulting from an unpermittcd release of a hazardous substance or, with respect to response costs.

31 the substantial threat of an unpermitted release of a hazardous substance:

C S I I B  1 % ( F I N )  -2-



1 (1) the owner of. and the person having control over, the hazardous substance at

2 the time of the release or threatened release; this paragraph does not apply to a consumer product

3 in consumer use;

4 (2) the owner and the operator of a vessel or facility, from which there is a

5 release, or a threatened release that causes the incurrence of response costs, of a hazardous

6 substance;

7 (3) any person who at the time of disposal of any hazardous substance owned or

8 operated any facility or vessel at which the hazardous substances were disposed of, from which

9 there is a release, or a threatened release that causes the incurrence of response costs, of a

10 hazardous substance;

11 (4) any person who by contract, agreement, or otherwise arranged for disposal or

12 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

13 substances owned or possessed by the person, other than domestic sewage, or by any other party

14 or entity, at any facility or vessel owned or operated by another party or entity and containing

15 hazardous substances, from which there is a release, or a threatened release that causes the

16 incurrence of response costs, of a hazardous substance;

17 (5) any person who accepts or accepted any hazardous substances, other than

18 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person.

19 from which there is a release, or a threatened release that causes the incurrence of response costs.

20 of a hazardous substance.

21 * Sec. 3. AS 46.03.822 is amended by adding a new subsection to read:

22 (k) In this section, "damages" include damage to persons or to public or private property,

23 damage to the natural resources of the state or a municipality, and damage caused by acts or

24 omissions of a response action contractor for which the response action contractor is not liable

25 under AS 46.03.823 or 46.03.825.

26 * Sec. 4. AS 46.03.823(a) is amended to read:

27 (a) A person who is a response action contractor with respect to a release or threatened

28 release of a hazardous substance other than oil whose acts or omissions are not contrary to a

29 response plan or order by a state or federal agency having jurisdiction over the release or

30 threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that

31 results from the release or threatened release unless the release or threatened release is caused
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1 by an act or omission of the response action contractor that is negligent or grossly negligent or

2 constitutes intentional misconduct. To show negligence by a response action contractor.

3 claimant must show that the acts or omissions of the contractor under the response action contract

4 were not in accordance with generally accepted professional standards and practices at the time

5 the response action services were performed.

6 * Sec. 5. AS 46.03.823(a) is repealed and reenacted to read:

7 (a) A person who is a response action contractor with respect to a release or threatened

8 release of a hazardous substance whose acts or omissions are not contrary to a response plan or

9 order by a state or federal agency having jurisdiction over the release or threatened release is not

10 civilly liable for injuries, costs, damages, expenses, or other liability that results from the release

11 or threatened release unless the release or threatened release is caused by an act or omission of

12 the response action contractor that is negligent or grossly negligent or constitutes intentienai

13 misconduct. To show negligence by a response action contractor, a claimant must show that the

14 acts or omissions of the contractor under the response action contract were not in accordance

15 with generally accepted professional standards and practices at the time the response action

16 services were performed.

17 * Sec. 6. AS 46.03.823(g) is repealed and reenacted to read:

18 (g) In this section, "response action" means an action taken in connecuon with the

19 mitigation or cleanup of a release or threatened release of a hazardous substance other than oil.

20 including investigation, evaluation, plan development, mapping and surveying, engineering,

21 design and construction, removal, and equipment provision.

22 * Sec. 7. AS 46.03.823(g) is repealed and reenacted to read:

23 (gj In this section,

24 (1) "response action" means an action taken in connection with the mitigation or

25 cleanup of a hazardous substance release or threatened release, including investigation, evaluation.

26 plan development, mapping and surveying, engineering, design and construction, removj. and

27 equipment provision:

28 (2) "response action contract" means a written contract or agreement to pro\ ide

29 response action with respect to a release or threatened release of a hazardous substance, enterea

30 into by a person with

31 (A) the department:i

CSIIB 196( FIN) -4-
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(B) another person who has entered into an agreement with the department 

that provides for response action subject to the department's oversight and control;

(C) a federal agency with jurisdiction over the release or threatened

release; or

(D) another person potentially liable for the release or threatened release 

under state or federal law:

(3) "response action contractor" means

(A) a person who enters into a response action contract with respect to a 

release or threatened release of a hazardous substance and who is carrying out the 

contract, including a cooperative organization formed to maintain and supply response 

equipment and materials that enters into a response action contract relating to a release 

or threatened release; and

(B) a person who is retained or hired by and is under the control of a 

person described in (A) of this paragraph to provide services related to the response 

action contract.

* Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person who 

is a response action contractor with respect to a release or threatened release of oil whose act or 

omission is not contrary to an order of the federal or state on-scene coordinator is not civilly 

liable for injuries, costs, damages, expenses, or other liability that results from the release or 

threatened release, or from the response action contractor's act or omission in response to the 

release or threatened release, unless the person bringing a claim against the response action 

contractor proves by a preponderance of the evidence that

(1) the response action contractor would have been liable for the initial release 

or threatened release under AS 46.03.822 even if that contractor had not carried out a response 

action;

(2) the response action contractor acted with gross negligence or intentional 

misconduct; or

(3) the response action contractor, without approval by the federal or state on­

scene coordinator, substantially deviated from an oil spill contingency plan previously approved 

under AS 46.04.030, and the plan was either prepared by that contractor for a party responsible

CSUH 1%11'INI



1 for die release under AS 46.03.822 or that contractor previously agreed to comply with ;::e terms

2 of that plan under a contract with parties responsible for the release under AS 46.03.822.

3 (b) The limitation on liability contained in (a) of this section does not apply to

4 (1) an action for personal injury or death:

5 (2) an action for damages to tangible personal property not caused by cii: or

6 (3) an act or omission that occurs more than 15 days after the release.

7 (c) If the liability of an oil spill response action contractor is not limited under (a) of this

8 section or if the provisions of (a) of this section do not apply because of (b) of this section, the

9 oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or

10 other liability that results from the response action contractor’s act or omission with respect to

11 a release or threatened release of oil unless the act or omission of the oil spill response action

12 contractor is negligent, grossly negligent, or constitutes intentional misconduct. This subsection

13 does not apply to an oil spill response action contractor who would have been liable for the

14 initial release or threatened release of oil under AS 46.03.822 even if that contractor had not

15 carried out a response action.

16 (d) In this section, "response action" means an action taken to respond to a release or

17 threatened release of oil, including but not limited to mitigation, clean up, or removal of a release

18 or threatened release of oil.

19 * Sec. 9. AS 46.03.826 is amended by adding new paragraphs to read:

20 (14) "response action contract" means a written contract or agreement to provide

21 response action with respect to a release or threatened release of a hazardous substance entered

22 into by a person with

23 (A) the department:

24 (B) another person who has entered into an agreement with the department

25 that provides for response action subject to the department’s oversight and controi:

26 (C) a federal agency with jurisdiction over the release or threatened

27 release: or

28 (D) another person potentially liable for the release or threatened release

29 under state or federal law;

30 (15) "response action contractor" means

31 (A) a person who enters into a response action contract with respect ;o a

C S I I B  196iFI.Ni -6-



1 release or threatened release of a hazardous substance and who is carrying .nil the

2 contract, including a cooperative organization formed to maintain and supply response

3 equipment and materials that enters into a response action contract relating to a release

4 or threatened release;

5 (B) a person who is retained or hired by and is under the control of a

6 person described in (A) of this paragraph to provide services related to the response

7 action contract; and

8 (C) a person who acts as a volunteer and is engaged in a response action.

9 * Sec. 10. AS 46.03.822(k), 46.03.825, 46.03.826(14), and 46.03.826(15) are repealed.

10 * Sec. 11. REPORT. The Citizens Oversight Council on Oil and Other Hazardous Substances

11 (AS 24.20.600) shall review the entire subject of response action contractor civil liability and the status

12 of oil spill contingency plan holders. The review of both subjects shall be completed and a report

13 submitted to the legislature before January 15, 1992. The report must address whether funher

14 modifications are necessary to state laws on response action contractor civil liability, and include an

15 analysis of whether the present state laws that require shippers and owners to hold contingency plans

16 and that enable shippers and owners to contract with response action contractors to carry out contingency

17 plans are adequate to protect the public in the event of an oil spill.

18 * Sec. 12. Sections 2, 5, 7, and 10 of this Act take effect July 1, 1992.

19 * Sec. 13. Sections 1, 3, 4, 6, 8, 9, and 11 of this Act take effect immediately under AS 01.10.070tc'».

C S 1 I B  IVfiiFl.N.



FISCAL NOTE

Revision Date: _________________________
Title; Limited L ia b i l i t y  fo r o i l s p i l l

 responsp arrinn .̂ nnrm<-i-nrc______
Sponsor: House O il & Gas______________
Requestor: House O il & Gas___________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

No. 1
Bill Version: CSHB 196(Osm
(H) Publish Date: 3/13/91
DECDepartment Affected:

BRU:  Eny.irpnmental Qua lity
Component: SPPM

COMPONENT SERIAL NO. 1 0 1 6

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 .. Q.O

C A P IT A L

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 n.o
FEDERAL FUNDS
OTHER
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0 .

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact:  _________

ANALYSIS: (Attach a separate page if necessary.)

Prepared By:  Janice Adair___________________________ Phone: 2600
Division:  Commissioner's Off icp____________________ Date: March 11, 1991_____

Approved by Commissioner: _______
Agency: A~Q   Date: ? (. > / ? /

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies). 

Rev 10/90 f 'D M hai T T r r  _______  Page _ L  of J_
C O M M I T T E E  C O P Y



S T A T E  O F  A L A S K A

1991 LEGISLATIVE SESSION

'  No. 2_
Bill Version: CSHB 196 (JUD)
(H) Publish Date: 5/1/91

Revision Date: ___________________
Title: "An act limiting civil liability (or acts or
omissions of an oil spill response action contractor... 
Sponsor: House Specia. Committee on Oil & Gas
Requestor: House Judiciary__________________

Department Affected: Legislative Affairs Agency
BRU: Legislative Council______________

Component: Council & Subcommittees

..COMPONENT SERIAL NO: 783

Expenditures/Revenues: (Thousands of Dol ars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 32.0 o' 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 32.0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 32.0 0 0 0 0 0
TOTAL 32.0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary)

CSHB 196(JUD) proposes a study be prepared to assess the oil spill response action contractor civil liability 
and oil spill contingency plan holder status. Funding would be from the Oil and Hazardous Release 
Response Fund. To perform this study, the Citizens' Oversight Council would need funds for contractual 
services for legal and other research.

see attached page

— ;— 1
Stoops, Director vV Michele Brown, Exec. DirectorPrepared By: Pamela A? Stoops. Director

465-3850 
Phone: 561-2101

Division: Administrative Services Citizens’ Oversight Council Date: 4/23/91

Approved By: Warren W. Endicott, Executive Director fj/C b rn^v / / t / L i J /yM
Agency: Legislative Affairs Agency Date: 4/23/91

Distribution (by preparer): Legislative Finance, Legislative Sponspr, Requestor, OMB, & Impacted Agency(ies).
C O M M I T T E E  Page 1 of 2



CONTINUATION OF  FISCAL NOTE: C S H B  196(JUD)

CSHB l9 6 (Ju d ) lim its liability fo r c iv il damages fo r oil spill response action contractors who respond 
to a re lease or a threa tened re lease of oil, unless the contrac to r acts w ith gross negligence 
o r in ten tiona l m isconduct. The lim ited liability is intended to encourage aggress ive oil spill 
response .

In ana lyz ing this bill, the leg is la tu re found that the re were good public reasons to address 
the issue of o il spill response action contrac to r liability. However, the leg is la tu re also found that 
the sub ject is extrem ely com p lex because of the vary ing public interests and the varia tions in 
the types o f response action con trac to rs currently opera ting in Alaska. The leg is la ture wants the 
s tudy to iden tify the types of con trac to rs respond ing to different oil spill d ischarges so tha t the 
leg is la tu re cou ld fine ly tune w h ich response action contractors opera ting in which scenarios 
ough t to have lim ited liability fo r c iv il damages.

The leg is la tu re also in tended the study to address the re la tionsh ips between diffe rent response action 
con trac to rs and the holders of con tingency plans. In o rde r to have a streng thened and cohes ive oil 
sp ill response , it is critica l tha t the contingency plan ho lde r and the response action con trac to r 
adhe re to a single p lan with d ire c tio n and oversight by sta te and federa l agencies. In ana lyz ing 
cu rren t law , the leg is la tu re found tha t confusion in response may still exist. Accord ing ly , 
the leg is la tu re has requested tha t the study include an assessm en t of w he the r the presen t state 
law s tha t requ ire oil sh ippe rs and owners to hold contingency plans, and tha t enab le oil sh ippers 
and ow ne rs to con trac t w ith response action contractors to carry out con tingency plans, are 
adequa te to pro tect the pub lic in the event of an oil spill.

C O N TR AC TU AL

Estimate app rox im a te ly 2 months o r 320 hours o f research and report prepara tion .

Estim ate con trac ting at approximate ly $100 per hour on the assum ption tha t the 
con trac to r w ou ld assum e all expenses for the project, inc lud ing trave l, supp lies, 
postage , copy ing , com pu te r services, etc.

$100 x 320 hours = $32,000

C O M M I T T E E  C O P Y



SPO N SO R  STA TEM EN T IN SU PPO R T  O F  CSHB 1 9 6  (JUDICIARY) 
B ill H u d s o n  C h a irm a n , H o u se  S p e c ia l C o m m itte e  o n  O il a n d  G as

___________________________________________________May 1, 1991
T h e  n e e d  f o r  s t r o n g  a n d  p r o m p t  o i l  s p i l l  c l e a n u p  c a p a b i l i t y  
is w e l l  r e c o g n i z e d  b y  t h e  p u b l i c .  S p i l l s  f r o m  t h e  T o r r e y  
C a n y o n ,  t h e  S a n t a  B a r b a r a  o i l  w e l l  i n c i d e n t ,  t h e  I X T O C  #1 
b l o w o u t ,  t h e  g r o u n d i n g  o f  t h e  A r c o  M e r c h a n t  , t h e  A m o c o  C a d i z  
a n d  f i n a l l y  t h e  E x x o n  V a l d e z  i n c i d e n t s  a l l  g r a v e l y  p u n c t u a t e d  
t h e  n e e d  f o r  n e w  l a w s .

W i t h  t h e  a d v e n t  o f  A l a s k a ' s  l e g i s l a t i o n  r e q u i r i n g  s t r i c t  
l i a b i l i t y  f o r  s p i l l  d a m a g e s  (Ch. 112, S L A  1 9 7 2 ) . ,  o i l  s p i l l  
r e s p o n s e  a c t i o n  c l e a n u p  c o n t r a c t o r s  (RAC's) b e c a m e  e x p o s e d  t o  
u n l i m i t e d  s t r i c t  l i a b i l i t y .  T h i s  c r e a t e d  a d i f f i c u l t  
s i t u a t i o n  f o r  R A C s  a n d  l e g i s l a t i v e  e f f o r t s  w e r e  t h e n  m a d e  t o  
r e d u c e  t h e  t h r e a t  o f  s u c h  l a w  s u i t s  (Ch. 39, S L A  1 9 8 9  & Ch. 
191, S L A  1 9 9 0 ) .  N e v e r t h e l e s s ,  c u r r e n t  A l a s k a  l a w  d o e s  not 
p r o v i d e  t h e  s a m e  e m e r g e n c y  r e s p o n s e  i m m u n i t y  t o  R A C s  as it 
d o e s  f o r  o t h e r  e m e r g e n c y  r e s p o n d e r s .

C S H B  196 a m e n d s  A S  4 6 . 0 3 . 8 2 2  a n d  .823 a n d  a d d s  s e c t i o n  .825 
w h i c h  p r o p o s e s  to s h i f t  t h e  l i a b i l i t y  f o r  c e r t a i n  a c t s  o f  
s i m p l e  n e g l i g e n c e  d u r i n g  t h e  f i r s t  15 d a y s  f o l l o w i n g  t h e  

s p i l l ,  so l o n g  as t h e  R A C ' s  a c t  o r  o m i s s i o n  is n o t  c o n t r a r y  
t o  t h e  o r d e r  o f  t h e  s t a t e  o r  f e d e r a l  O n  S c e n e  C o o r d i n a t o r  

( O S C ) , o r  s u b s t a n t i a l l y  d e v i a t e s  f r o m  t h e  a p p l i c a b l e  o i l  
s p i l l  c o n t i n g e n c y  p l a n .  " S u b s t a n t i a l  d e v i a t i o n "  d o e s  n o t  
i n c l u d e  m i n o r  d e p a r t u r e s  f r o m  a p l a n  t h a t  a r e  i n e v i t a b l e  in a 
c r i s i s  s i t u a t i o n .  I n s t e a d  t h e  p h r a s e  r e f e r s  t o  a 
s i g n i f i c a n t ,  a n d / o r  u n j u s t i f i a b l e  d e p a r t u r e  o f  a R A C  f r o m  t h e  
f u n d a m e n t a l  r e q u i r e m e n t s  o f  a n  a p p l i c a b l e  p l a n .

C S H B  1 9 6  a l s o  c a l l s  f o r  a c o m p l e t e  s t u d y  o f  t h e  i s s u e s  o f  R A C  

l i a b i l i t y  t o  b e  m a d e  b y  t h e  l e g i s l a t u r e ' s  C i t i z e n ' s  O v e r s i g h t  
C o u n c i l  b y  J a n u a r y  15, 1992. T o  e n s u r e  t h a t  t h i s  w i l l  b e  

d o n e ,  t h e  b i l l  a l s o  c o n t a i n s  a s u n s e t  p r o v i s i o n  o f  o n e  yea r .

T h e  b i l l  a l s o  r e q u i r e s  t h a t  a R e s p o n s e  A c t i o n  C o n t r a c t o r  w h o  
s e e k s  a d e m o n s t r a t i o n  o f  f i n a n c i a l  r e s p o n s i b i l i t y  f r o m  a 

s h i p p e r  o r  o t h e r  p o t e n t i a l  c l i e n t  m u s t  a c c e p t  a n y  o f  t h e  
f o r m s  o f  f i n a n c i a l  r e s p o n s i b i l i t y  t h a t  a r e  a c c e p t a b l e  t o  t h e  
S t a t e  a s  d e s c r i b e d  in A S  4 6 . 0 4 . 0 4 0 ( e )  a n d  as a p p r o v e d  b y  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .  T h e r e  is s o m e  
q u e s t i o n  as t o  w h e t h e r  t h i s  a m e n d m e n t  w i l l  a c t u a l l y  e x p a n d  

a c c e s s  t o  r e s p o n s e  a c t i o n  s e r v i c e s  a s  it is p o s s i b l e  t h a t  a 
R A C  m a y  s i m p l y  e l e c t  t o  w i t h h o l d  s e r v i c e  r a t h e r  t h a n  a c c e p t  
f i n a n c i a l  r e s p o n s i b i l i t y  in a f o r m a t  t h a t  it f i n d s  
u n a c c e p t a b l e .

T h e  b e n e f i t s  o f  t h i s  b i l l  e x t e n d  b e y o n d  e n c o u r a g e m e n t  o f  
r a p i d  i n i t i a l  r e s p o n s e .  T h e  i m p l e m e n t a t i o n  o f  HB 567 i n  J u n e  
o f  t h i s  y e a r  w i l l  r e q u i r e  t h e  d e m o n s t r a t i o n  o f  s i g n i f i c a n t



S P O N S O R  S T A T E M E N T  C S H B  1 9 6 P A G E  2

oil spill cleanup capabilities by the industry. Statewide, 
oil facilities and operations without the financial resources 
to have their own cleanup capability, will have to turn to 
spill cleanup cooperatives and cleanup RACs for the cleanup 
services required by law. At this time these operators have 
been reluctant to join cleanup co-ops partly because of their 
exposure to unlimited liability. In addition, cleanup 
contractors have become sensitized to the liability issue and 
are now reconsidering offering their services. This bill is 
intended to reduce some of the initial impediments to start­
up of potential cleanup businesses and the formation of co­
ops .

This bill also is expected to assist in the successful 
resolution of response action contracts in Prince William 
Sound that will assure uninterrupted supply and distribution 
of ANS crude to a wide array of companies that have been 
negatively impacted by Alyeska's requirements for $1 Billion 
in financial responsibility from shippers. This bond 
requirement was established in response to Alyeska's 
interpretation of RAC liability under existing Alaska law.
As a result some companies have already been excluded from 
the maritime transport of ANS crude (Cove Shipping, U. S. 
Refining); others have withdrawn from the trade (Mobile and 
reportedly Shell this summer); while others have had their 
suppJy and/or distribution threatened (Tesoro and Conoco).

In addition, by being more consistent with other states and 
the federal law, large RACs such as the Marine Response 
Corporation (MSRC) should be more inclined to respond to 
spills in Alaska and perhaps even locate here. This bill has 
no effect on the responsibilities for cleanup or on the 
planning standards enacted by the legislature in 1990.

In summary, CSHB 196
1. Shifts the liability for damages caused a RAC's 

simple negligence during the first 15 days of oil spill 
cleanup to the spiller so long as the RAC.

a. Does not cause personal injury.
b. Does not violate an order of the On Scene 

Coordinator.
c. Does not substantially deviate from the 

applicable oil spill contingency plan.
2. Calls for a study of the state's liability laws to 

be done by next legislative session.
3. Sunsets these provisions in one year so this 

legislature will be able to reconsider the issue.
4. Requires that a RAC who seeks a demonstration of 

financial responsibility from a shipper or other potential 
client must accept any of the forms of financial 
responsibility that are acceptable to the State as described 
in AS 46.04.040(e) and as approved by the Department of 
Environmental Conservation.
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The 13 sections of CSHB 196 (Judiciary) fall into three 

categories:

1. Substantive sections: that is, those sections that either 

define the liability of oil spill response action contractors 

(RACs) or transfer that liability to the spiller;

2. conforming amendments to existing law; and

3. sections which merely set out existing law —  which will

be "restored" after this legislation sunsets.

1. The Substantive Sections:

Section 8. This is the most significant section of the bill. 

It provides that oil spill RACs are responsible for damages caused 

by their cleanup activities if they were grossly negligent or acted 

with intentional misconduct. This limited liability, however, 

applies only during the first 15 days following the spill, and only 

if the oil spill RAC was not responsible for the spill itself. Nor 

is the oil spill RAC's liability limited if it substantially 

deviates from an approved oil spill contingency plan that was 

either prepared by that RAC, or which the RAC agreed to follow in 

a cleanup contract with the spiller.

Subsection (b) provides, in addition, that limited liability 

does not apply to actions for personal injury or death, or for

actions for damages to tangible personal property not caused by the

oil.

Subsection (c) provides that if, for any of the reasons stated



above, the oil spill RAC's liability is not limited to "gross 

negligence," the injured party will have to prove simple negligence 

in order to hold the oil spill RAC liable. However, if the oil 

spill RAC also caused the spill, the RAC will still be strictly 

liable.

Subsection (d) was added by House Judiciary and provides that 

a Response Action Contractor who seeks a demonstration of financial 

responsibility from a shipper or other potential client must accept 

any of the forms of financial responsibility that are acceptable to 

the State as described in AS 46.04.040(e). These include the 

following: 1) self insurance? 2) insurance; 3) surety; 4)

guarantee; 5) letter of credit; and 6) insurance pools such as 

Protection and Indemnity Clubs ("P & I Clubs") . The intent is to 

assure that Alaska shippers and other users of spill response 

services have the same options for demonstrating financial 

responsibility to a RAC as they do to the State.

The requirements of this amendment are effective as to any response 

action contract entered into or renewed on or after the effective 

date of the legislation.

Subsection (e) limits those "response actions" for which 

liability is limited only to activities undertaken in response to 

an actual or imminently threatened spill.

Section 3. This section provides that, if an oil spill RAC's 

liability is limited under Section 8, the spiller is strictly 

liable for those damages.

Section 9. This section sets out the type of people who are 

covered by the limitation of liability in Section 8. It uses



existing law's definitions of "response action contract" and 

"response action contractors," with one important addition —  

volunteers are now covered by the limitation of liability. See p. 

7 ,  1 .  8 .

Section 11. This section provides that the Citizens' 

Oversight Council on Oil and Hazardous Substances will prepare and 

submit a report to the legislature by January 15, 1992 on the

liability issues covered by this bill. Since this legislation will 

"sunset" on July 1, 1992 (see below) , the report is intended to aid 

the legislature in considering this issue next year.

2. The Conforming Amendments.

Section 1. Section 3. as we have seen, transfers certain 

liabilities from the oil spill RAC to the spiller. It does so by 

adding a definition of "damages" for which the spiller is 

responsible to Alaska's basic strict liability law (AS 46.03.822). 

ISince Section 3 now sets out the damages for which the spiller is 

liable, there is no longer any need to repeat the now-redundant 

list in Section 822(a). Section 1 therefore deletes this now- 

surplus language (p. 1, Is. 11-13); otherwise, it makes no change 

in the liability statute. Except for the bracketed and capitalized 

language on page 1, all of Section 1 merely sets out existing law.

Section 4 and Section 6. Section 8 creates limitations on 

liability specific to oil spill response action contractors. AS 

46.03.823 is an existing liability statute dealing, with all 

hazardous waste cleanup contractors (including oil spill RACs). 

Section 4 and Section 6 remove oil spill RACs from the coverage of



Section 823 by inserting the words "other than oil" on p. 3, 1. 28 

and p. 4# 1. 19. Except for these words, the remainder of these 

sections simply set out existing law, which will still be 

applicable to people involved in other types of hazardous 

substances cleanup.

Section 13. This section provides an immediate effective

date.

3. "Sunset" Provisions.

Section 10 repeals the substantive provisions of this bill, 

and Section 12 makes that repeal effective July 1, 1992. Once the 

new law is repealed, it is necessary to restore the law as it 

exists today. Section 2. Section 5 and Section 7 of the bill 

accomplish this by setting out presently existing law, while 

Section 12 then provides that these existing laws will be 

"restored" on July 1, 1992.
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HB 196

House Bill 196 proposes to shift the liability for simple negligence from an innocent oil 
spill response action contractor (RAC) to the party responsible for the spill so long as 
the RAC’s act or omission is not contrary to a response plan or an order of the 
Federal or State on-scene coordinator.

The Department of Environmental Conservation supports HB 196 for the reasons set 
out in Section One of the Legislation, Findings and Purpose.

John^Ai Candor 
Commissioner

rCSHB 196 Background ’

S E C T I O N  A ,
•*
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J  U N E A C

April 11, 1991

The Honorable Bill Hudson 

Alaska State Representative 

P.O. Box V 
Juneau, AK 99811

Greetings:

It has come to my attention that some of the major 

transporters of bulk petroleum products are in the process of 

reviewing their responsibilities under Ch. 191, SLA 1990, to 

prepare contingency plans and to clean up spills of oil and other 

hazardous substances by June 1, 1991. It is my understanding 

that the cost of preparedness, because of the lack of response 

action contractors willing to operate in Alaska, among other 

aspects of the Act, is so high that these transporters are 

reconsidering the economics of serving Alaska distributors.

We must quit the overall belief that spill responsibilities 

are limited to the multinational corporations (the worst possible 

event while ANWR and other national events towards wetlands and 

coastal exploration are on the Congressional minds would be a 

airlift or river barge loaded with fuel would cause a major spill 

and no clean up contractor available). The Juneau boat harbor is 

a situation that did happen and is documented in the following 

paragraph.

Last weekend the grdup here in Juneau that is organized to 

respond to oil spills was called out by the Coast Guard to clean 

up a spill caused by the sinking of a vessel in the Small boat 

harbor. The group responded, but the next day they met to 

consider whether or not they would respond in the future because 

of the liability imposed on response action contractors under Ch. 

191. I do not know what their decision was^ or if they have 

reached a decision, but their concern may be an indicator that 

cooperatives organized to respond to spills either may refuse to 

respond to spills by persons who are not members of the 

cooperatives or that cooperatives may be forced to disband, 

leaving no organization available to respond to spills.

CSHB 196 Bockqroum

S E C T I O N  A .

N o .  2



2 A p r i l  11, 1 9 9 1

Emergencies cou ld  even cause a s p e c ia l s e s s io n , wh ich may be 
re q u ire d  i f  amendment cannot be ach ieved  in  t h is  s e s s io n  and fu e l 
s u p p lie s ,  e s p e c ia l ly  fo r  those areas o f the s ta te  th a t  a re  no t 
equipped to  c le a n  up s p i l l s ,  a re  d isp u ted  o r not d e liv e re d  to  
those  communities dependent upon b u lk  sh ipm ents, in c lu d in g  the  
communities on the  I n t e r io r  r iv e r  systems.

I am a ls o  concerned th a t even i f  the  b u lk  t ra n sp o r te rs  o f  
petro leum  p roducts  con tin ue  in  the  A la ska  tra d e , the  p r ic e  o f  
fu e l may r is e  s e v e re ly  because o f the  n e c e s s ity  to  cover the  
in c rea sed  co s ts  o f  s p i l l  response. T h is  cou ld  have a major 
im pact on the p r ic e s  o f  home h ea tin g  fu e l,  au tom ob ile  g a s o lin e  
and d ie s e l fu e l and fu e l fo r  e le c t r i c a l  g en e ra t io n  equipment 
throughout A la ska , but e s p e c ia l ly  in  the sm a ll,  r u r a l  
com m unities. I f  fu e l d e l iv e r ie s  a re  d is ru p te d ,  th e  f is h in g  
season cou ld  be s e r io u s ly  a f fe c te d .

I hope th a t  you w i l l  lo o k  c a r e f u l ly  a t  t h is  problem  to  make 
su re  th a t  we a re  a b le  to  m a in ta in  fu e l shipm ents and p ro v id e  
adequate s p i l l  response c a p a b i l i t y  th roughout the s ta te  a t  the  
same tim e.

R e s p e c t fu l ly ,

Bruce B. K e n d a ll,  Sr 
L e g is la t iv e  L ia is o n



Q U E S T I O N S  A N D  A N S W E R S  R E G A R D I N G  C S H B  196 (JUDICIARY)

1. DOESN'T EXISTING LAW ALREADY LIMIT THE LIABILITY OF CLEANUP 

CONTRACTORS?

AS 46.03.823 adopts the common law liability rule of simple 

negligence. For RACs who had no involvement in the spill itself, 

that is not a limitation on liability. Additionally, AS 46.03.823 

provides that, under a number of poorly defined circumstances, the 

innocent RAC may be strictly liable for any damage caused during 

spill cleanup.

2. WHY SHOULD WE LIMIT THE LIABILITY OF OIL SPILL RACS?

Oil spill RACs are responding to an emergency in a crisis 

atmosphere. As a result, they are particularly vulnerable to 

lawsuits. Alaska has recognized this by limiting liability to 

"gross negligence" for people who respond to other kinds of 

emergencies —  including medical emergencies and disaster 

emergencies. AS 09.65.090-091.

The threat of lawsuits can deter people from becoming oil 

spill cleanup contractors, and can cause unnecessary delays by 

existing contractors in implementing spill response.

3. BUT DOESN'T ALASKA HAVE PLENTY OF OIL SPILL CLEANUP CAPABILITY 
EVEN UNDER EXISTING LAW?

Yes, a lot of people came forward to help cleanup the Exxon 

Valdez spill. However, this was after Exxon, one of the largest 

companies in the world, acknowledged responsibility for cleanup. 

This is not always the case.

Moreover, there are many areas of the State that do not have



spill cleanup capability. Last year, the legislature significantly 

increased oil spill cleanup capability requirements. The new law 

takes effect this June, and in most places in the state, oil 

terminals and shippers —  particularly small ones —  are expected 

to be unable to meet those requirements.

We have already seen Alaska's cleanup liability laws 

threatening the availability of necessary oil spill cleanup 

services in Prince William Sound. People have been reluctant to 

join the new Cook Inlet spill coop (CISPRI) because of potential 

liability. A Juneau contractor testified in the House Resources 

Committee that it was reconsidering its entry into the field 

because of liability concerns. The oil industry's new nationwide 

cleanup corporation —  MSRC —  has made it clear that it is 

uninterested in locating assets in any state that does not limit 

oil spill cleanup contractor liability.

Aggravating the problem is the fact that the United States 

Congress, and the legislatures of California, Hawaii, Washington, 

Texas, Florida, Virginia and Delaware have already adopted a "gross 

negligence" standard for oil spill cleanup contractors. A number 

of other states will be following suit shortly. Being among a 

shrinking minority of states with unlimited cleanup contractor 

liability, Alaska will find itself at an even greater competitive 

disadvantage in attracting necessary resources.

4. ISN 'T HB 196 A SPECIAL-INTERE8T BAIL-OUT B ILL TO HELP TESORO 
OBTAIN CLEANUP COVERAGE FROM ALYESKA?

As a result of existing law, Alyeska has conditioned the 

availability of cleanup services for Tesoro's transportation of



crude oil through Prince William Sound on financial responsibility 

terms that Tesoro can't meet. Whether or not Alyeska's demands are 

reasonable or constitute an overreaction to the problem, the 

existing liability problem that prompted Alyeska's decision is 

real. The Alyeska situation presents the most current, dramatic 

illustration of this larger problem. It is, however, only a 

symptom of Alaska's unreasonable liability rules for oil spill 

cleanup contractors —  one that has already spread to other areas 

of the state, and will spread further as Alaska's new cleanup 

requirements take effect.

5. ALYESKA HAS INDICATED THAT IT  IS  UNSATISFIED WITH CSHB 196 
(JUDICIARY). WHY PASS THIS B ILL  IF  IT  WON'T FIX  THE 
TE80R0/C0N0C0/ALYE8KA PROBLEM?

The goal of this legislation is not to "fix" a private 

dispute. However, the Alyeska/Tesoro situation was precipitated, 

in substantial part, by an unreasonable liability environment. 

That is a legitimate legislative concern. CSHB 196 (Judiciary) 

would define an oil spill RAC's liability in essentially the same 

way as new federal law, and the laws of our sister coastal states. 

Whether a particular RAC —  be it Alyeska or anyone else —  chooses 

to remain unreasonable is net something that should influence this 

basic public policy decision.

6. CAN'T WE JUST PROVIDE THAT OIL SPILL RACS CAN BE INDEMNIFIED 
FOR THEIR 8IMPLB NEGLIGENCE?

Congress, and other states, have considered, and rejected, 

indemnification as an alternative approach to limited liability. 

Indemnification has three different problems:

1. When a crisis occurs, there will be no time to negotiate



an indemnification agreement. Indemnification has been used 

to limit the liability of hazardous chemicals cleanup 

contractors, since that type of cleanup is normally preceded 

by months of study and negotiation. However, since oil spill 

cleanup RACs operate in a different environment, the federal 

government and other states have realized that the 

indemnification approach doesn't work here?

2. Indemnification does not prevent a person from being sued. 

It merely promises that someone might pick up the bill for the 

lawsuit later. The point of limited liability legislation is 

to remove the threat of litigation itself; and

3. Under HB 196, the liability for the cleanup contractor's 

negligence is transferred to the spiller. However, since oil 

spill cleanup is often done under contract with the state, an 

indemnification approach would transfer that liability from 

the RAC to the public. The spiller, rather than the people of 

Alaska, should pay for the consequences of good faith cleanup 

actions.

7. DOES THIS BILL “WEAKEN" ALASKA'S LIAB ILITY  LAWS?

With respect to the spiller, the bill strengthens Alaska law 

by making it clear that the spiller is responsible for damages 

caused by cleanup contractors.

With respect to the cleanup contractor, the legislation 

strengthens existing law by attaching consequences to the cleanup 

contractor's failure to substantially comply with a contingency 

plan which it authored, or which it agreed to follow by contract. 

Remember that, under existing law, the RAC is neither the holder



of, nor legally responsible for, the contents of the contingency 

plan. That responsibility falls on the spiller (i.e. the tanker 

operator). This positive aspect of the legislation was a principal 

reason why the Prince William Sound Regional Citizens Advisory 

Committee, and the Citizens Oversight Council, withdrew any 

objections to the legislation.

8. TRANSFERRING THE LIABILITY TO THE 8PILLER IS  FINE, BUT WHAT 
HAPPENS IF  THE SPILLER IS INSOLVENT, OR CAN'T BE FOUND?

As a result of recent state and federal legislation, the 

possibility of inadequate compensation from the spiller has been 

minimized.

First, with respect to tankers, Alaska law subjects both the 

tanker owner/operator and the owner of the oil to unlimited strict 

liability for all damages. This will often result in two "deep 

pockets" in the event of a spill.

Moreover, all major oil handling activities in the state must 

post substantial financial responsibility under both federal and 

state law. These financial guarantees are accessible by any 

injured party, irrespective of the spiller's financial solvency.

Finally, there now exists a state fund to insure the adequacy 

of state cleanup funds. More importantly, Congress has now created 

a $1 bill ion/incident federal fund which is available to anyone who 

cannot obtain satisfaction from the responsible parties themselves.



April 11, 1991 ,
«

Representative Cliff Davidson
M m o U a  C * a % o  L * g l « l o k u r «
P.O. Box V (MS 3100)
Juneau, AK 99811

Re; CSHB 196 (Oil & Gas)

Daar Representative Davidson:

The Alaska Miners Association supports this hill.

A p j o n .  r l i n v o l r v i l  i n  o i l  u j i i l l  c l e a n u p  a n d  r . o p a n t .  a h o u l d  b *
encouraged to concentrate on the work at hand, i.e. cleaning up 
the spill, without being concerned that their every decision and 
action will be subject to detailed scrutiny and possible 
liability.

Without this chsnge/clarificatlon at least two things will occur:

. 1. Cleanup efforts will be hampered and delayed through concerns 
for liability, and

2* The cost for all petroleum produces to outlying artas of the 
stats will increase unnecessarily as suppllsrs seek to 
protect themselves from frivolous charges, ects of omission, 
and honaat mistakes.

. Stsven C, Borsll, P.K, 
Executive Director

cc: Phil Holdsvorth
Ren t  Dawson

CSHB 196 Bockqrount

S E C T I O N  E ,  

N o .  2
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Representative  Hudson t

You -acantly asked Pau l R ichards to  comment on H.B. 196 on 
beha t  o f  Alyeska P ip e lin e  Serv ice  Company. Wa have 
reviewed the issue  o f p o te n t ia l le g is la t iv e  changes to

it r a c to r  l i a b i l i t y  in  the con text o frespm se a c t io n  con tra c to r the
f in a n c ia l r e s p o n s ib i l i t y  requirements in  our o i l  S p i l l  
Response Serv ice  Agreements. As a re s u lt  o f  t h is  review ,
have developed the fo llo w in g  statement o f our p o s it io n !

ve

"A lyeska P ip e lin e  Se rv ice  Company, which operates the 
tr&ne A laska p ip e lin e  eyetea. i s  an i n i t i a l  o i l  s p i l l  
response a c t io n  con tracto r fo r  tank vesse ls  in  P rinoe  
W illiam  Sound. The v esse ls  have incorporated A lye ska 's  
i n i t i a l  response p lan  in to  th a ir  contingency p lana. 
Under the te rn s  o f  con tra cts  between Alyeska and tha  
owners, oparators o r ehartarers o f thaaa v a ssa ls , 
A lyeska i s  indem nified  fo r  coata and c a r ta in  
l i a b i l i t i e s  th a t  m ight a r is e  out o f A lye ska 's  response 
on beha lf o f a v a ssa l. The con tra sts  a lso  re q u ire  th a t 
tha party  o cn trao ting  on b eh a lf &£ a vassa l demonstrate 
f in a n c ia l r e s p o n s ib i l i t y  to  perform i t s  indemnity 
o b lig a t io n s . Tesoro has.bean unable to  demonstrate 
compliance w ith  tha f in a n o ia l r e s p o n s ib il ity  p ro v is io n s  
o f tha standard con tra c t and i s  p rassn tly  operating  
under a temporary agreesent th a t exp iree on JUna 30, 
1991* A lyeska has advised Tesoro th a t tha temporary 
agreement w i l l  not be extended.

"A lyeska supports enactment o f A laska la g ia ia t io n  tha t 
a response a c t io n  con tra cto r can be l ia b le  fo r  sim ple 
neg ligence in  i t s  o i l  s p i l l  response a c t iv i t ie s  ONLY 
when i t s  a cts  are in co n s is te n t w ith  the N a tiona l 
contingency f la n  or d ir e c t iv e s  o f the P re s iden t o r 
when I t s  a c t io n s  aause persona l in ju ry  o r death. 
Congreee enacted t h is  standard In section  4901(a) o f 
the O i l  P o llu t io n  Act o f 1990. i f  such le g is la t io n  
becomes law in  A la ska , A lyeska w i l l  reduet the  
f in a n c ia l r e s p o n s ib i l i t y  requirements fo r  e l l  tank 
veeeela con tra c t in g  fo r  i t s  i n i t i a l  o i l  a p i l l  response
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se rv ice s . Tha amounts o f such raducad requirements 
have not been determ ined. However, on the b a s is  o f 
Tesoro/s cu rren t f in a n o ia l oond ition  and a v a ila b le  
inauranoe coverage, and e x is t in g  insuranaa coverage e f  
owners o f  the v e sse l th a t Tesoro i s  us ing  to  tran sp o rt 
i t s  o i l ,  a lyeska i s  con fid en t th a t Tesoro w i l l  have no 
d i f f i c u l t y  in  a rrang ing  to  nset suon rev ised  f in a n c ia l 
r e s p o n s ib il ity  requirement*.

" I f  the A laska la v  u lt im a ts ly  adoptsd has a narrower 
exemption from l i a b i l i t y  fo r  s im ple neg ligence than 
th a t provided by fe d e ra l la v , A lyeska w i l l  za v ie v  the 
f in a n c ia l r a s p o n s ib l l lt y  requirements o f i t s  con tra c ts  
fo r  i n i t i a l  o i l  s p i l l  response in  l ig h t  o f the exposure 
to  l i a b i l i t y  th a t remains under the new la v . i f  
su b s tan tia l exposure to  l i a b i l i t y  fo r  sim ple neg ligence 
remains, Alyeska may not be ab le  to  reduce the 
f in a n o ia l r e s p o n s ib i l i t y  requirements to  a le v a l tha t 
Tesoro can meet.1*

F le is e  contact me or Mr. R ichards i f  ve may be o f fu r th e r
ass istance .

S in ca re ly  yours,

oat Gene Burden 
Paul R ichards
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210 Fidalgo Avenue 
Kenai, Alaska 99611
TELEPHONE 283-7535 

FAX 907-283-3014

C I T Y  O F  K E N A I

Representative Bill Hudson, Chairman

House Oil and Gas Committee

State of Alaska

P.O. Box V

Juneau, AK 99811

R E : LIMITS FOR OIL CLEAN-UP
CONTRACTORS

The City Council of the City of Kenai, at their meeting of 

April 3, 1991 unanimously stated their support of House Bill 196. 

The bill, as you are aware, is designed to afford limited 

immunity from lawsuits to citizenry groups responding to oil 

spills caused by another, unless the responder acts with gross 

negligence or willful misconduct, or causes personal injury or 

wrongful death.

These groups consist of spill response contractors, countless 

fishermen, subcontractors, and other part-time professionals and 

specialists who must be prepared, on an emergency basis, to act 

swiftly and unhesitantly in the face of adverse circumstances and 

often with far less than complete information.

Exposure to unlimited liability in the course of response 

activities may deter responders from performing clean-up 

activities on behalf of the person or persons actually 

responsible for the spill.

The City Council of the City of Kenai supports House Bill 196 and 

encourages the Alaska State Legislature to pass this legislation. 

Where limitations on immunity are granted to responders, it is

B I C E N T E N N I A L

u xttrilZ sP  C itlf wide*. fiiJiiA e!

April 10, 1991

CSHB 196 Backgrounc

S E C T I O N  E ,



R e p r e s e n t a t i v e  B i l l  H u d s o n
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important that victims be fully protected and compensated for 

damages. The party responsible for the spill in the first 

instance should be liable for any damages caused by the 
responders' simple negligence.

Again, the City Council of the City of Kenai supports this 
legislation.

Sincerely,

CITY OF KENAI

/36hn/p\ Williams 
Maydr

JJW/clf



I n t r o d u c e d  by: B r o w n

KENAI PENINSULA CAUCUS

RESOLUTION NO. 91-5

A RESOLUTION OF THE KENAI PENINSULA CAUCUS CONCERNING "OIL SPILL 

RESPONDER'S LIMITED IMMUNITY."

WHEREAS, it is in the interest of the citizens of the State of 

Alaska and the Kenai Peninsula Borough to ensure that qualified, 

highly trained oil spill response organizations are in place and 

ready to respond to all spills; and,

WHEREAS, the success of a spill response organization depends 

upon spill response contractors as well as countless fishermen, 

subcontractors, and other part-time professionals and specialists 

who must be prepared on an emergency basis to act swiftly and 

unhesitantly in the face of adverse circumstances and often with 

far less than complete information; and,

WHEREAS, these responders will be deterred from performing clean­

up activities on behalf of the person or persons actually 

responsible for the spill if they are unduly exposed to unlimited 

liability in the course of their response activities.

NOW, THEREFORE BE 11} RESOLVED by the Kenai Peninsula Caucus that 

the spill response contractors, including fishermen, 

subcontractors and part-time professionals and specialists, who 

perform in response to an oil spill to be best of their abilities 

and following the directions of recognized state and federal 

authorities, should be afforded limited immunity from lawsuits 

arising as a consequence of their response activities; and,

BE IT FURTHER RESOLVED, that the Kenai Peninsula Caucus supports 

and encourages Alaska State legislation which grants any person 

who responds to an oil spill, caused by another, immunity from 

liability from all costs and damages except in cases where the 

responder acts with gross negligence or willful misconduct, or 

causes personal injury or wrongful death; and,

FURTHER BE IT RESOLVED, where limitations on immunity are granted 

to responders, it is important that victims be fully protected 

and compensated for damages, and the party responsible for the 

spill in the first instance shall be liable for any damages 

caused by responder's simple negligence.

- 1 - C SHB 196 Background
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COPIES of this Resolution shall be transmitted to the Honorable 

Walter Hickel, Governor of the State of Alaska; and members of 
the Alaska House and Senate Resource Committees and Special 
Committees on Oil and Gas.

PASSED BY THE KENAI PENINSULA CA this 22nd day of March,
1991

Ja rown, President

(3/8/91)

- 2 -
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In troduced  by: Brown, Superman 
Date: A p r i l  16, 1991
A c t io n :  ADOPTED 
Vote: UNANIMOUS

KENAI PENINSULA BOROUGH 

RESOLUTION 91-37 (SUBSTITUTE)

A RESOLUTION SUPPORTING TESORO ALASKA

WHEREAS, tha  con tin u ed  o p e ra t io n  o f the  Tesoro  R e f in e ry  i s  
be ing  th rea tened  by an un reasonab le  demand by A lye ska  management; 
and

WHEREAS, A lyeska  i s  demanding Tesoro  to  secu re  a b i l l i o n  
d o l la r s  in su rance  bond; and

WHEREAS, Tesoro A la sk a  has in  good f a i t h  attem pted t o  secure  
t h is  boi.d; and

WHEREAS, Tesoro A la sk a  can p ro v id e  a b i l l i o n  d o l la r s  o f  P and 
I in su ran ce  and A lyeska  re je c te d  t h i s  o f f e r ;  and

WHEREAS, Tesoro A la sk a  c o n t r ib u te s  s u b s t a n t ia l ly  to  th e  ta x  
base o f  the  Kena i P e n in su la  Borough:

NOW THEREFORE, BE IT  RESOLVED BY THE ASSEMBLY OF THE KENAI 
PENINSULA BOROUGH:

S ectio n  1: That th e  K ena i P e n in su la  Borough Assem bly urges
the  A la ska  S ta te  L e g is la tu r e  t o  in te rv e n e  on T e so ro 's  b e h a lf  and 
re s o lv e  t h is  s it u a t io n .

S ec tio n  2: That c o p ie s  o f  t h i s  r e s o lu t io n  be d is t r ib u t e d  to
Governor W a lter K ic k e l,  th e  A la sk a  S ta te  L e g is la tu re ,  Tesoro  A la ska  
and A lyeska .

OPTED BY THE ^ EMBLY OF THE KENAI PENINSULA BOROUGH ON THIS
u . U- , 1991,

P re s id e n t

ATTEST:

A c t in g  B orough C le rk
Kena i P e n in su la  Borough 
R e so lu t io n  91-37 (Sub 
Page 1 o f  1 Pages

CSHB 196 B ackgroun
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MSRC#
Marine Spill Response Corporation 

G. Stephen Duca 
Vice President
Readiness and External Affairs

M a r c h  2 5 , 1991

R e p r e s e n t a t i v e  B i l l  H u d s o n  
C h a i r m a n
H o u s e  S p e c i a l  C o m m i t t e e  o n  O i l  a n d  G a s  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P . O .  B o x  V  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  C h a i r m a n :

I n  y o u r  l e t t e r  o f  M a r c h  6 ,1 9 9 1  a d d r e s s e d  t o  o u r  G e n e r a l  C o u n s e l  M r .  
J o s e p h  E .  L e e s ,  y o u  a s k e d  f o r  c o m m e n t s  o n  H B  1 9 6 . W e  h a v e  c a r e f u l l y  r e v i e w e d  
t h e  b i l l .  S e c t i o n s  1 , 2 , 3  m d  S e c .  5 , ( 4 6 .0 3 .8 2 5 )  a r e  o f  p a r t i c u l a r  i n t e r e s t  t o  M S R C .  
I n  g e n e r a l ,  M S R C  s u p p o r t s  s t a t e  l e g i s l a t i o n  t h a t  enacts a  l i m i t e d  i m m u n i t y  f o r  a h  
o i l  s p i l l  r e s p o n d e r s  as p r o t e c t i v e  a s  t h e  p r o v i s i o n  f o u n d  i n  P L  1 0 1 - 3 8 0 . I t  a p p e a r s  
t h a t  t h e  i n t e n t i o n  o f  H B  N o .  196  i s  t o  a c c o m p l i s h  t h i s  a n d  t h e r e f o r e  o u r  c o m m e n t s  
a r e  i n t e n d e d  t o  h e l p  b r i n g  a b o u t  t h i s  e n d .  F o r  y o u r  c o n v e n i e n c e  I  a m  e n c l o s i n g  
m o d e l  l e g i s l a t i o n  o n  r e s p o n d e r  i m m u n i t y  t h a t  M S R C  h a s  p r e p a r e d  t o  a s s is t s  s t a t e s  
a s  t h e y  c o n s i d e r  t h i s  l e g i s l a t i v e  i s s u e .

T h e  l a n g u a g e  o f  H . B  196  c o n c e r n s  i t s e l f  w i t h  “ r e s p o n s e  a c t i o n  
c o n t r a c t o r s ” ,  a  d e f i n e d  t e r m  i n  t h e  p r o p o s e d  l e g i s l a t i o n .  M S R C  f e e l s  t h a t  l i m i t i n g  
i m m u n i t y  t o  t h i s  c a t e g o r y  o f  r e s p o n d e r s  i s  n o t  i n  c o n s o n a n c e  w i t h  t h e  i n t e n t  o f  t h e  
l e g i s l a t i o n ;  A s  n o t e d  i n  d i e  b i l l / s  p r e a m b l e ,  l i m i t e d  i m m u n i t y  i s  n e e d e d  b e c a u s e  i t  i s  
i n  t h e  p u b l i c  i n t e r e s t  t o  p r o m o t e  a  b o l d ,  v i g o r o u s  r e s p o n s e  d u r i n g  e m e r g e n c i e s .
Y e t  a  “ r e s p o n s e  a c t i o n  c o n t r a c t o r ”  i s  a  p e r s o n  w h o  m u s t  a c t  p u r s u a n t  t o  a  w r i t t e n  
c o n s r a c t  o r  a g r e e m e n t  t o  p r o v i d e  “ r e s p o n s e  A c t i o n s ” . ( S e e  4 6 .0 3 .8 2 6 ( 1 5 ) .)
T o  a s s u r e  t h e m s e l v e s  t h a t  t h e y  q u a l i f y  f o r  r e s p o n d e r  i m m u n i t y  h o w e v e r ,  t h e y  f i r s t  
h a v e  t o  a s s u r e  t h a t  w r i t t e n  c o n t r a c t s  a r e  i n  p l a c e .  T h i s  c o u l d  d e l a y  t h e  r e s p o n s e  
a n d  t h u s  b y  l i m i t i n g  i m m u n i t y  o n  t h e  b a s i s  o f  a  r e s p o n d e r s  s t a t u s  a s  a  “ r e s p o n s e  
a c t i o n  c o n t r a c t o r ” , t h e  s t a t e  w i l l  l i m i t  t h e  q u a l i t y  o f  t h e  r e s p o n s e  n e e d e d  d u r i n g  
s p i l l s .

1 T S H B  196 Bockqroun
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H w  t e q p M g r t J f  S t e t s o n  2  o f  t h e  b i l l  c o u l d  b e  i n t e r p r e t e d  t o  m a k e  o i l  s p i l l  
s p f f i  o c c u r s  f r o m  o n e  o f  t h e i r  v e s s e l s  d u r i n g  r e s p o n s e

( S e e  S e c .  4 6 .0 3 .8 2 2 ) ) . T h i s  i s  i n c o n s i s t e n t  w i t h  t h e  s t a t e d  
p u r p o s e  o f  t h e  b i l l  t o  p r o v i d e  r e s p o n d e r s  w i t h  a  l i m i t e d  i m m u n i t y  b e c a u s e  t h e y  a r e  
r e q u i r e d  t o  a c t  u n d e r  e m e r g e n c y  c o n d i t i o n s .  O i l  s p i l l  c o n t a i n m e n t  v e s s e l s  ( b a r g e s ,  
d r a c o n e s ,  e t c . )  a r e  a  c r i t i c a l ,  i n t e g r a l  p a r t  o f  a  r e s p o n d e r ’ s  o f f s h o r e  o p e r a t i o n s .  T o  
K n r i t «  r e s p o n d e r  s  i m m u n i t y  w i t h  r e s p e c t  t o  s u c h  a a i m p o r t a n t  p a r t  o f  s p i l l  
— p o m e  o p e r a t i o n  r e a d e r s  a l l  r e s p o n s e  o p e r a t i o n s  h o s t a g e - t t H h e  d a n g e c s  o & a  
s a a p l e  n e g l i g e n c e  turirri, r a t h e r  t h a n  frrttt n r g l i g n i t r r i T T T i i l t f i i i i r e i s r r m d n r t

S p e c i f i c  c o m m e n t s ,  k e y e d  t o  t h e  d r a f t  b i l l ,  a r e  p r o v i d e d  i n  a n  a d d i t i o n a l  
e n c l o s u r e ,  h i  g r a o r a M h e s e  a r e  c l a r i f i c a t i o n s  o f  b i H  l a n g u a g e  t o  i n s u r e  t h a t :

(1 )  a l l  r e s p o n d e r s  a r e  p r o v i d e d  w i t h  i m m u n i t y  i r r e s p e c t i v e  o f  t h e i r  s t a t u s  a s  
o p e r a t i n g  u n d e r  a  c o n t r a c t ,  v o l u n t e e r ,  e t c . ,

( 2 )  s p i l l s  f r o m  r e s p o n s e  v e s s e l s  w i l l  n o t  c o n v e r t  t h e  s t a t u s  o f  a  r e s p o n d e r  t o  a  
r e s p o n s i b l e  p a r t y .

T h a n k  y o u  f o r  y o u r  o p p o r t u n i t y  t o  p r o v i d e  y o u  w i t h  o u r  i n s i g h t s  i n t o  t h i s  
im p o r t a n t  p i e c e  o f  l e g i s l a t i o n .  P l e a s e  d o n ’ t  h e s i t a t e  t o  c o n t a c t  m e  i f  t h e r e  i s  
a n y t h i n g  f a r t h e r  y o u  m a y  n e e d .

S i n c e r e l y ,

G .  S .  D u c a  
V i c e  P r e s i d e n t
R e a d i n e s s  a n d  E x t e r n a l  A f f a i r s

E n c l o s u r e s



A M odel State Act Regarding Lim ited Im m unity 
for Persons Responding to Oil Spills

p r o p o s e d  b y  t h e  
M a r i n e  S p i l l  R e s p o n s e  C o r p o r a t i o n

T h i s  m o d e l  S t a t e  A c t  m a k e s  S t a t e  l a w  c o n s i s t e n t  w i t h  n e w  f e d e r a l  o i l  s p i l l  l e g i s l a t i o n  t h a t  
p r o v i d e s  l i m i t e d  i m m u n i t y  f r o m  l i a b i l i t y  f o r  r e m o v a l  c o s t s  a n d  d a m a g e s  f o r  t h o s e  p e r s o n s  
r e s p o n d i n g  t o  a n  o i l  s p i l l  o r  t h e  t h r e a t  o f  a n  o i l  s p i l L  T h e  i m m u n i t y  a p p l i e s  i f  t h o s e  a c t i v i t i e s  
a r e  p e r f o r m e d  i n  a  m a n n e r  c o n s i s t e n t  w i t h  t h e  F e d e r a l  N a t i o n a l  C o n t i n g e n c y  P l a n  ( N C P ) ,  o r  
u n d e r  t h e  d i r e c t i o n  o f  t h e  F e d e r a l  O n - S c e n e  C o o r d i n a t o r  ( O S C )  o r  t h e  a p p r o p r i a t e  S t a t e  o f f i d a L  
B e c a u s e  t h e  p l a n s  a n d  o r d e r s  m a y  n o t  c o v e r  e v e r y  d e t a i l  o r  e v e n t u a l i t y  o f  a  s p i l l  r e s p o n s e ,  
a c t i o n s  t h a t  a r e  i n  k e e p i n g  w i t h  t h e  o v e r a l l  o b j e c t i v e s  o f  t h e  p l a n s  o r  C o o r d i n a t o r ' s  o r d e r s  a r e  
d e e m e d  t o  b e  w i t h i n  t h e  s c o p e  o f  t h i s  A c t .

J u s t  a s  w i t h  r e s p o n s e  t o  f i r e ,  r e s p o n s e  t o  a n  o i l  s p i l l  m u s t  b e  i m m e d i a t e  a n d  d e c i s i v e .  L i k e  
f i r e m e n ,  o i l  s p d l  r e s p o n d e r s  c a n n o t  c o n t r o l  t h e  t i m i n g  o r  l o c a t i o n  o f  t h e i r  w o r k .  B o t h  t y p e s  o f  
r e s p o n d e r s  m u s t  t a k e  i m m e d i a t e  a c t i o n  b a s e d  o n  v e r y  l i m i t e d  i n f o r m a t i o n ,  a t t a c k i n g  t h e  p r o b l e m  
q u i c k l y  i f  t h e r e  i s  t o  b e  a n y  r e a l i s t i c  c h a n c e  o f  m i t i g a t i n g  t h e  w o n t  h a r m ,  i - i m h e d  i m m u n i t y  f o r  
f i r e f i g h t e r s  h a s  b e e n  l o n g  r e c o g n i z e d  b e c a u s e  o f  t h e s e  c i r c u m s t a n c e s ,  a n d  t h i s  b i l l  e x t e n d s  s i m i l a r  
p r o t e c t i o n  t o  o i l  s p i l l  r e s p o n d e r s .

W i t h o u t  s i m i l a r  i m m u n i t y ,  t h e  e n o r m o u s  f i n a n c i a l  r i s k s  a n d  l i a b i l i t y  e x p o s u r e s  a s s o c i a t e d  
w i t h  s p i l l  r e s p o n s e  w i l l  d e t e r  t h o s e  p e r s o n s  w h o  a r e  n o t  r e s p o n s i b l e  f o r  t h e  i n i t i a l  s p i l l ,  s u c h  a s  
c l e a n u p  c o n t r a c t o r s ,  f i s h e r m e n ,  a n d  b a r g e  o w n e r s ,  f r o m  p r o m p t ,  a g g r e s s i v e  c l e a n u p ,  o r  e v e n  f r o m  
a n y  r e s p o n s e  a t  a l L  T h e  U n i t e d  S t a t e s  C o n g r e s s  r e c o g n i z e d  t h e  n e e d  t o  p r o v i d e  l i m i t e d  
i m m u n i t y  t o  o i l  s p i l l  r e s p o n d e r s  i n  t h e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0 .  H o w e v e r ,  C o n g r e s s  d i d  n o t  
p r e e m p t  S t a t e  o i l  s p i l l  l i a b i l i t y  l a w s ,  s o  a  s i m i l a r  p r o v i s i o n  i s  n e e d e d  i n  S t a t e  l a w .  F e d e r a l  a n d  
S t a t e  r e s p o n d e r  l i a b i l i t y  l a w s  s h o u l d  b e  u n i f o r m .  T o  r e s p o n d  d e c i s i v e l y ,  r e s p o n d e r s  m u s t  b e  a b l e  
t o  a c t  w i t h o u t  b e i n g  f o r c e d  t o  c o n s i d e r  t h e  b o u n d a r i e s  o r  i n t e r a c t i o n  o f  v a r y i n g  l i a b i l i t y  r e g i m e s .

T h e  l i a b i l i t y  f o r  d a m a g e s  r e s u l t i n g  f r o m  t h e  o i l  s p i l l  c l e a n u p  e f f o r t s  C a l l s  o n  t h e  p a r t y  
r e s p o n s i b l e  f o r  t h e  i n i t i a l  d i s c h a r g e ,  n o t  o n  p e r s o n s  t r y i n g  t o  h e l p  d e a n  u p  o r  m i t i g a t e  t h e  
d a m a g e .  U n d e r  t h i s  b i l l ,  v i c t i m s  o f  o i l  s p i l l  d a m a g e  w i l l  h a v e  a  m e a n s  o f  c o m p e n s a t i o n .  T h e y  
m a y  r e c o v e r  f r o m  t h e  p e r s o n  r e s p o n s i b l e  f o r  t h e  i n i t i a l  d i s c h a r g e  o r ,  w h e r e  t h e  r e s p o n s i b l e  p a r t y  
i s  u n i d e n t i f i e d  o r  u n a b l e  t o  p a y ,  f r o m  t h e  f e d e r a l  O i l  P o l l u t i o n  F u n d  ( a n d ,  p e r h a p s  a  S t a t e  f o n d ,  
i f  p r o v i d e d  b y  S t a t e  l a w ) .  I n  a d d i t i o n ,  i m m u n i t y  f o r  r e s p o n d e r s  i s  l i m i t e d .  I t  d o e s  n o t  e x t e n d  
t o  a c t i o n s  f o r  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h ,  o r  f o r  a c t i o n s  t h a t  r i s e  t o  t h e  l e v e l  o f  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t

S o m e  S t a t e s  p r o v i d e  i m m u n i t y  o n l y  t o  t h o s e  p e r s o n s  w h o  d o  n o t  c h a r g e  f o r  t h e i r  s e r v i c e s .  
R e f u s i n g  i m m u n i t y  t o  p e r s o n s  w h o  c h a r g e  f o r  t h e i r  s e r v i c e s  i n  t h e  c o n t e x t  o f  c a t a s t r o p h i c  o i l  
s p i l l s  w o r k s  t o  d e n y  t h e  p u b l i c  t h e  b e n e f i t  o f  c o o p e r a t i v e s  a n d  s u b c o n t r a c t o r s  w h o  h a v e  t h e  
e x p e n s i v e  o i l  s p i l l  r e s p o n s e  e q u i p m e n t  a n d  t r a i n e d  p e r s o n n e l  t h a t  a r e  t h e  k e y  t o  m i t i g a t i n g  
d a m a g e  f r o m  t h e  s p i l l ,  b u t  w h o  m u s t  b e  a b l e  t o  c h a r g e  f o r  t h e i r  s e r v i c e s  i n  o r d e r  t o  m a i n t a i n  
t h e i r  r e a d i n e s s ,  V o l u n t e e r  r e s p o n d e r s  h a v e  a  r o l e ,  t o o ,  b u t  p r o f e s s i o n a l  r e s p o n d e r s  e q u i p p e d  
w i t h  t h e i r  e q u i p m e n t  a n d  t r a i n i n g  h a v e  t h e  g r e a t e s t  l i k e l i h o o d  o f  m a k i n g  a  s i g n i f i c a n t  d i f f e r e n c e  
i n  t h e  s p i l l  r e s p o n s e .  T h u s ,  t h i s  a c t  c o v e r s  a l l  r e s p o n d e r s ,  w h e t h e r  t h e y  v o l u n t e e r  o r  w o r k  f o r
p*y-



T h i s  d r a f t  S t a t e  l e g i s l a t i o n  w a s  d e v e l o p e d  b y  t h e  M a r i n e  S p i l l  R e s p o n s e  C o r p o r a t i o n  
( M S R C ) ,  a  n o n p r o f i t  m u t u a l  b e n e f i t  c o r p o r a t i o n  o r g a n i z e d  e x c l u s i v e l y  t o  p r o m o t e  t h e  w e l f a r e  
o f  t h e  p u b l i c  b y  m i t i g a t i n g  e n v i r o n m e n t a l  d a m a g e  t o  t h e  c o a s t a l  a n d  c e r t a i n  u p s t r e a m  w a t e r s  o f  
t h e  U n i t e d  S t a t e s .  T h i s  n e w t y  c r e a t e d  o r g a n i z a t i o n  s e e k s  t o  e s t a b l i s h  a  p r o g r a m  t o  r e n d e r  i t s  
b e s t  e f f o r t s  t o  c o n t a i n  a n d  c l e a n u p  c e r t a i n  l a r g e  o i l  s p i l l s  b e y o n d  l o c a l  r e s p o n s e  c a p a b i l i t i e s .  I t  
w i l l  u s e  f u n d s  p r o v i d e d  b y  t h e  o i l  a n d  s h i p p i n g  i n d u s t r i e s  t o  b u i l d ,  s t a f f  a n d  e q u i p  f i v e  r e g i o n a l  
r e s p o n s e  c e n t e r s  a n d  n u m e r o u s  p r e p o s i t i o n e d  e q u i p m e n t  s i t e s .  T o g e t h e r  w i t h  a  h o s t  o f  o t h e r  
r e s  p o n d e r s ,  M S R C  h o p e s  t o  d r a m a t i c a l l y  i m p r o v e  t h i s  n a t i o n ’ s  a b i l i t y  t o  r e s p o n d  t o  l a r g e  o i l  
s p i l l s  I n  c o a s t a l  a n d  t i d a l  a r e a s ,  i n  p a n  t h r o u g h  b o l d  a n d  d e c i s i v e  r e s p o n s e  t o  a  s p i l l  e v e n t  
R e s p o n d e r  i m m u n i t y  i s  a  c r i t i c a l  r e q u i r e m e n t  f o r  t h a t  t y p e  o f  r a p i d  r e s p o n s e .

S e c t i o n  L  [Short Title.] T h i s  a c t  m a y  b e  c i t e d  a s  t h e  [ S t a t e ]  A c t  R e g a r d i n g  L i a b i l i t y  f o r  
P e r s o n s  R e s p o n d i n g  t o  O i l  S p i l l s .

S e c t i o n  2 .  [Definitions.] F o r  t h e  p u r p o s e s  o f  t h i s  A c t  t h e  t e r m :
( 1 )  ' d a m a g e s '  m e a n s  d a m a g e s  o f  a n y  k i n d  f o r  w h i c h  l i a b i l i t y  m a y  e x i s t  u n d e r  t h e  l a w s  

o f  t h i s  S t a t e  r e s u l t i n g  f r o m ,  a r i s i n g  o u t  o f ,  o r  r e l a t e d  t o  t h e  d i s c h a r g e  o r  t h r e a t e n e d  d i s c h a r g e  
o f  o f l .

( 2 )  ' d i s c h a r g e '  m e a n s  a n y  e m i s s i o n  ( o t h e r  t h a n  n a t u r a l  s e e p a g e ) ,  i n t e n t i o n a l  o r  
u n i n t e n t i o n a l ,  a n d  i n c l u d e s ,  b u t  i s  n o t  l i m i t e d  t o ,  s p i l l i n g ,  l e a k i n g ,  p u m p i n g ,  p o u r i n g ,  e m i t t i n g ,  
e m p t y i n g ,  o r  d u m p i n g ;

( 3 )  " F e d e r a l  O n - S c e n e  C o o r d i n a t o r *  m e a n s  t h e  f e d e r a l  o f f i c i a l  p r e d e s i g n a t e d  b y  t h e  U . S .  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  o r  t h e  U . S .  C o a s t  G u a r d  t o  c o o r d i n a t e  a n d  d i r e c t  f e d e r a l  
r e s p o n s e s  u n d e r  s u b p a n  O ,  o r  t h e  o f f i d a l  d e s i g n a t e d  b y  t h e  l e a d  a g e n c y  t o  c o o r d i n a t e  a n d  d i r e c t  
r e m o v a l  u n d e r  s u b p a n  E ,  o f  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n ;

( 4 )  " N a t i o n a l  C o n t i n g e n c y  P l a n '  m e a n s  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n  p r e p a r e d  a n d  
p u b l i s h e d  u n d e r  s e c t i o n  3 1 1 ( d )  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  ( 3 3  U . S . C .  1 3 2 1 ( d ) ) ,  
a s  a m e n d e d  b y  t h e  O f l  P o l l u t i o n  A c t  o f  1 9 9 0 ,  P u b .  L  N o .  1 0 1 - 3 8 0 , 1 0 4  S t a L  4 8 4  ( 1 9 9 0 ) ;

( 3 )  ' o i l "  m e a n s  o i l  o f  a n y  k i n d  o r  i n  a n y  f o r m ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  p e t r o l e u m ,  
( d e l  o i l ,  s l u d g e ,  o i l  r e f u s e ,  a n d  o i l  m i x e d  w i t h  w a s t e s  o t h e r  t h a n  d r e d g e d  s p o i l ;

( 6 )  ' p e r s o n *  m e a n s  a n  i n d i v i d u a l ,  c o r p o r a t i o n ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  S t a t e ,  
m u n i c i p a l i t y ,  c o m m i s s i o n ,  o r  p o l i t i c a l  s u b d i v i s i o n  o f  a  S t a t e ,  o r  a n y  i n t e r s t a t e  b o d y .

( 7 )  " r e m o v a l  c o s t s "  m e a n s  t h e  c o s t s  o f  r e m o v a l  t h a t  a r e  i n c u r r e d  a f t e r  a  d i s c h a r g e  o r  
o f l  h a s  o c c u r r e d  o r ,  i n  a n y  c a s e  i n  w h i c h  t h e r e  i s  a  s u b s t a n t i a l  t h r e a t  o f  a  d i s c h a r g e  o f  o i l ,  t h e  
c o s t s  t o  p r e v e n t ,  m i n i m i z e ,  o r  m i t i g a t e  o i l  p o l l u t i o n  f r o m  s u c h  a n  i n c i d e n t ;

( 8 )  " r e s p o n s i b l e  p a r t y *  m e a n s  a  r e s p o n s i b l e  p a r t y  u  d e f i n e d  u n d e r  9  1 0 0 1  o f  t h e  O i l  
P o l l u t i o n  A c t  o f  1 9 9 0 ,  P u b .  L ,  N o .  1 0 1 - 3 8 0 , 1 0 4  S t a t .  4 8 4  ( 1 9 9 0 ) .

S e c t i o n  3 .  [Exemption From Liability.]
( a )  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  a  p e r s o n  i s  n o t  l i a b l e  f o r  r e m o v a l  c o s t s  

o r  d a m a g e s  w h i c h  r e s u l t  f r o m  a c t i o n s  t a k e n  o r  o m i t t e d  t o  b e  t a k e n  i n  t h e  c o u r s e  o f  r e n d e r i n g  
c a r e ,  a s s i s t a n c e ,  o r  a d v i c e  c o n s i s t e n t  w i t h  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n  o r  a s  o t h e r w i s e  d i r e c t e d



b y  t h e  F e d e r a l  O n - S t c n e  C o o r d i n a t o r  [ o r  b y  t h e  S t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  f o r  o i l  s p i l l  o i l  
r e s p o n s e ] .

( b )  S u b p a r a g r a p h  ( a )  d o e s  n o t  a p p i y -
( 1 )  t o  a  r e s p o n s i b l e  p a r t y ;
( 2 )  w i t h  r e s  p e a  t o  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h ;  o r
( 3 )  i f  t h e  p e r s o n  i s  g r o s s l y  n e g l i g e n t  o r  e n g a g e s  i n  w i l l f u l  m i s c o n d u c t .

( c )  A  r e s p o n s i b l e  p a r t y  i s  l i a b l e  C o r  a n y  r e m o v a l  c o s a  a n d  d a m a g e s  t h a t  a n o t h e r  p e r s o n  
i s  r e l i e v e d  o f  u n d e r  s u b p a r a g r a p h  ( a ) .

( d )  N o t h i n g  i n  t h i s  s e c t i o n  a f f e c t s  t h e  l i a b i l i t y  o f  a  r e s p o n s i b l y  p a r t y  f o r  o i l  s p i l l  
r e s p o n s e  u n d e r  S t a t e  l a w .



E n c l o s u r e  (2 )

P A Q E / L m E
1/1

1/1-2

2/21

2/22-23

3/8-11

D e l e t e  “ c i v i l ” . S t a t u t e s  g e n e r a l l y  p r o v i d e  s p e c i f i c  p e n a l t i e s  f o r  
a c t s  t h a t  a r e  d e e m e d  t o  b e  c r i m i n a l  o f f e n s e s .  R e m o v i n g  t h e  
w o r d  “ c i v i l ”  c l a r i f i e s  t h e  i n t e n t  o f  t h e  s t a t u t e .

D e l e t e  “ r e s p o n s e  a c t i o n  c o n t r a c t o r s ”  a n d  r e p l a c e  i t  w i t h  
“ r e s p o n d e r s ” . ( “ R e s p o n d e r ( s ) ”  s h o u l d  b e  u s e d  w h e r e v e r  “ o i l  
s p i l l  c o n t r a c t o r s ) ”  a p p e a r s  i n  t h e  b i l l . )  A l l  r e s p o n d e r s  t o  a n  o i l  
s p i l l  n e e d  t o  h a v e  a  l i m i t e d  i m m u n i t y  a s  t h e y  g o  a b o u t  t h e  w o r k  
o f  r e s p o n d i n g  t o  a n d  m i t i g a t i n g  t h e  e f f e c t s  o f  a  r e l e a s e ,  w h e t h e r  
o r  n o t  t h e y  h a v e  a  r e s p o n s e  a c t i o n  c o n t r a c t .  T h e  b a s i s  f o r  t h i s  
l i m i t a t i o n  r e s t s  u p o n  t h e  n e e d  f o r  b o l d ,  v i g o r o u s  a c t i n  i n  t h e  f a c e  
o f  t h e  e m e r g e n c y  c o n d i t i o n s ,  l a c k  o f  i n f o r m a t i o n / c o n f l i c t i n g  
i n f o r m a t i o n ,  t h e  r e s p o n d e r ’ s  i n a b i l i t y  t o  c o n t r o l  e s s e n t i a l  
e l e m e n t s  t h a t  d i r e c t l y  a f f e c t  h i s  o p e r a t i o n s ,  s u c h  a s  t h e  
w e a t h e r  d u r i n g  a  s p i l l  a n d  t h e  l i m i t a t i o n s  o f  t e c h n o l o g y  o n  t h e  
e f f i c a c y  o f  t h e  o p e r a t i o n s  t h a t  h e  i s  a b l e  t o  u n d e r t a k e .  F o r  
e x a m p l e  b i r d / a n im a l  r e s c u e  a n d  c o m m u n i t y  v o l u n t e e r s  f a c e  
t h e  s a m e  c a t e g o r y  o f  p r o b l e m s  a s  t h o s e  r e s p o n d i n g  t o  t h e  s p i l l  
w i t h  m e c h a n i c a l  c l e a n u p  c a p a b i l i t i e s .

“ l i m i t i n g  t h e  l i a b i l i t y  o f  i n n o c e n t ”  s h o u l d  b e  c h a n g e d  t o ,  
“ p r o v i d i n g  a  l i m i t e d  i m m u n i t y  t o ” .

D e l e t e ,  “ a r e . . . s p i l l . ”  a n d  r e p l a c e  w i t h ,  “ d o  n o t  c o n s t i t u t e  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t  a n d  a r e  c o n s i s t e n t  w i t h  t h e  
N a t i o n a l  C o n t i n g e n c y  P l a n  ( N C P )  o r  a s  o t h e r w i s e  d i r e c t  b y  t h e  
P r e s i d e n t  o r  b y  a  S t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  f o r  o i l  s p i l l  
r e s p o n s e .  T h i s  i m m u n i t y  d o e s  n o t  a p p l y  t o  c a s e s  o f  p e r s o n a l  
i n j u r y  o r  w r o n g f u l  d e a t h . ”

T h i s  s u b p a r a g r a p h  a p p e a r s  t o  m a k e  t h e  r e s p o n d e r  l i a b l e  f o r  
r e l e a s e s  o f  h a z a r d o u s  m a t e r i a l s  f r o m  o n e  o f  h i s  v e s s e l s  
( b a r g e s ,  d r a c o n e s ,  e t c . )  e n g a g e d  i n  r e c e i v i n g  r e c o v e r e d  o i l / o i l y  
w a s t e s  t h a t  w o u l d  b e  c a t e g o r i z e d  a s  h a z a r d o u s  s u b s t a n c e s .
T h e  c o l l e c t i o n  o f  r e c o v e r e d  o i l / o i l y  d e b r i s  i s  a  c r i t i c a l ,  i n t e g r a l  
t a s k  i n  t h e  r e s p o n s e  a n d  c l e a n u p  o p e r a t i o n a l  s c e n a r i o .  T o  l i m i t  
h i s  i m m u n i t y  w i t h  r e s p e c t  t o  s u c h  a n  im p o r t a n t  p a r t  o f  s p i l l  
r e s p o n s e  o p e r a t i o n s  r e n d e r s  a l l  r e s p o n s e  o p e r a t i o n s  h o s t a g e  t o



t h e  d a n g e r s  o f  a  s i m p l e  n e g l i g e n c e  s t a n d a r d ,  r a t h e r  t h a n  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t  s t a n d a r d  o f  p e r f o r m a n c e  o f  
t h e  b i l l .

T h i s  s u b - s e c t i o n  a l s o  a p p e a r s  n o t  t o  p r o v i d e  a  l i m i t e d  i m m u n i t y  
f o r  a  c r i t i c a l  p o r t i o n  o f  r e s p o n s e  a n d  c l e a n u p  o p e r a t i o n s .  ( S e e  
p r e v i o u s  r e m a r k s  f o r  s u p p o r t i n g  r a t i o n a l e . )

G i v e n  t h e  c o m p l e x i t y  o f  A l a s k a ’ s  l i a b i l i t y  l a w s ,  i t  i s  im p o r t a n t  
t h a t  t h e  i m m u n i t y  p r o v i s i o n  b e  b e g i n  w i t h  t h e  p h r a s e ,  
“ N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w , ” .

“ a c t . . . c o o r d i n a t o r ” . R e c o m m e n d  r e p l a c e m e n t  o f  t h i s  p o r t i o n  o f  
t h e  b i l l  w i t h ,  “ w h o  r e n d e r s  c a r e ,  a s s i s t a n c e  o r  a d v i c e  f o r  a  
r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  t h a t  i s  c o n s i s t e n t  w i t h  t h e  
N a t i o n a l  C o n t i n g e n c y  P l a n  ( N C P )  o r  a s  o t h e r w i s e  d i r e c t e d  b y  
t h e  P r e s i d e n t  o r  b y  t h e  s t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  f o r  o i l  
s p i l l  r e s p o n s e . ”  S e e  p r e v i o u s  r e m a r k s  f o r  s u p p o r t i n g  r a t i o n a l e .

T h i s  s u b - s e c t i o n  a l s o  a p p e a r s  n o t  t o  p r o v i d e  a  l i m i t e d  i m m u n i t y  
f o r  a  c r i t i c a l  p o r t i o n  o f  r e s p o n s e  a n d  c l e a n u p  o p e r a t i o n s .
S e c t i o n  4 6 .0 3 .8 2 5 ( a ) ( 1 )  p r o v i d e s  a n  e x c e p t i o n  t o  r e s p o n d e r  
i m m u n i t y  i f  t h e  r e s p o n s e  a c t i o n  c o n t r a c t o r  w o u l d  h a v e  b e e r?  
l i a b l e  f o r  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  u n d e r  s t a t e  o f  
f e d e r a l  l a w  e v e n  “ i f  t h a t  c o n t r a c t o r  h a d  n o t  c a r r i e d  o u t  a  
r e s p o n s e  a c t i o n ”  w i t h  r e s p e c t  t o  t h e  r e l e a s e  o r  t h r e a t e n e d  
r e l e a s e .  T h i s  s e c t i o n  m a y  s i m p l y  b e  t r y i n g  t o  p r e v e n t  t h e  s p i l l e r  
f r o m  t a k i n g  a d v a n t a g e  o f  t h e  i m m u n i t y .  H o w e v e r  t h i s  p r o v i s i o n  
c o u l d  a p p l y  t o  n o n - s p i l l e r  r e s p o n d e r s  t o o .  F o r  e x a m p l e ,  t h e r e  
m a y  b e  l i a b i l i t y  u n d e r  t h e  A l a s k a  l a w  f o r  a  p e r s o n  w h o  f a i l s  t o  
c o m p l y  w i t h  t h e  t e r m s  a n d  c o n d i t i o n s  o f  a  r e s p o n s e  a c t i o n  
c o n t r a c t  o f  a  r e m e d i a l  a c t i o n  p l a n ,  o r  a  c o n t i n g e n c y  p l a n .  T h u s ,  
i f  a  r e s p o n d e r  h a s  a  c o n t r a c t  w i t h  a  p o t e n t i a l  s p i l l e r  t o  r e s p o n d  
i n  a  c e r t a i n  w a y ,  t h e n  u n d e r  t h e  s t a t e  l a w  t h e  c o n t r a c t o r  m u s t  

r e s p o n d  i n  a c c o r d a n c e  w i t h  t h e  c o n t r a c t .  T h i s  c o u l d  m a k e  t h e  
r e s p o n d e r  l i a b l e  f o r  t h e  r e l e a s e  “ i f  t h a t  c o n t r a c t o r  h a d  n o t  
c a r r i e d  o u t  a  r e s p o n s e  a c t i o n ” . A s  a  r e s u l t ,  t h e  r e s p o n d e r  m a y  
b e  d e n i e d  i m m u n i t y .



R e c o m m e n d  a d d  a  p r o v i s i o n  t h a t  m a k e s  t h e  r e s p o n s i b l e  p a r t y  
l i a b l e  f o r  r e m o v a l  c o s t s  a n d  d a m a g e s  t h a t  a n o t h e r  p e r s o n  i s  
r e l i e v e d  o f  u n d e r  t h i s  s e c t i o n  o f  t h e  b i l l .  ( S e e  M S R C  m o d e l  
b i l l )
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North Peninsula Chamber of Commerce
P.O. Box 8053 N ik is k i, A la ska 99635 

NORTH PENINSULA CHAMBER OF COMMERCE
(907) 77*6369

RESOLUTION

A RESOLUTION SUPPORTING OIL SPILL RESPONDER'S LIMITED UMUHITT

WHEREAS, i t  is In the interest of ths citizens of the Stete of 
Alaska and the Kenai Peninsula Borough to ensure that qualified, 
highly trained o i l sp ill rasponse organizations are In place end 
ready to respond to a ll sp ills ; and

WHEREAS, tha success of a s p il l response organization depends 
upon sp ill response contractors as ve il as countless fishermen, 
subcontractors, and otbar part-time professionals and apecialiata 
who oust he prepared on on emergency basis to act sw iftly and 
unhesltsntly in the face of adverse circumstances and often uith 
far leas than complete information; and

WHEREAS, these responders m ill be deterred from performing 
cleanup activ ities on behalf of the person or persons actually 
responsible for the sp ill i f  they are unduly exposed to unlimited 
lia b ility  in the course of their response activ ities ;

NOV THERETO RE, BE IT RESOLVED BY THE BOARD OF THE NORTH 
PENINSULA CHAMBER OF COMffiRCE:

Section I; That the s p il l response contractors, including 
fishermen, subcontractors and part-time professionals and 
specialists, who perform in response to an o il spdll to the beat of 
their a b illt l is  and following the directions of rtcognized state 
and federal authorities, should be afforded limited immunity from 
lawsuits arising as a consequence of the ir response activ ities ; and

Section 2: That tfae North Peninsula Chamber of Cmmtrce
supports and encourages Alaska State legislation which grants any 
peraoe who responds to an o il s p il l, caused by another, iamunity 
from lia b ility  from a ll costs nod damages- except in cases where 
the responder acts with gross negligence or w illfu l misconduct, or 
citsas personal injury or wrongful death; and

CSHB 196 Background
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Section 3; That where limitations on iMunity ate granted to 
responders, i t ia important that victims be fu lly protected and 
compensated for damages, and the party responsible for the sp ill in 
tha firs t Instance shall be liable for any damages caused by 
responder's simple negligence.

ADOPTED BY THF, NORTH PENINSULA CHAMBER OF COMMERCE ON THIS 7  DAT OF h )  , 1991.

Marie Becker, Preeldent of THE 
NORTH PENINSULA CHAMBER C? COMMERCE
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Mc^SpnNesporMLorporalion 
David N. Lakia
D i r e c t o r  o f  G o v e r n m e n t  A f f a i r s

M a r c h  1 , 1 9 9 1

P a t r i c k  J .  M a l o n e ,  A i d e  
R e p r e s e n t a t i v e  M i k e  N a v a r r e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A l a s k a ,  9 9 8 1 1
D e a r  M r .  M a l o n e :
M S R C  i n d e e d  s u p p o r t s  e f f o r t s  t o  a m e n d  A l a s k a ' s  c u r r e n t  r e s p o n d e r  i m m u n i t y  l a w .
B a s i c a l l y ,  w e  b e l i e v e  o i l  s p i l l  r e s p o n d e r s  s h o u l d  r e c e i v e  l i m i t e d  i m m u n i t y  t o  encourage t h e m  
t o  b e c o m e  i n v o l v e d  a n d  a c t  b o l d l y  i n  t h e  c h a o t i c  a n d  r i s k y  b u s i n e s s  o f  o i l  s p i l l  r e s p o n s e .  W c  
a r c  a t t e m p t i n g  t o  h a v e  r e s p o n d e r  i m m u n i t y  p r o v i s i o n s  a t  l e a s t  a s  p r o t e c t i v e  a s  t h o s e  
c o n t a i n e d  i n  t h e  Oil P o l l u t i o n  A c t  o f  1 9 9 0  (Section 4 2 0 1 ) ,  a d o p t e d  b y  c o a s t a l  s t a t e s  a n d  
c e r t a i n  o t h e r  j u r i s d i c t i o n s  o f  t h e  U . S .  T h e  f e d e r a l  s t a t u t e  p r o v i d e s  i m m u n i t y  f r o m  r e m o v a l  
c o s t s  o r  d a m a g e s  t o  a n y o n e  r e n d e r i n g  c a r e ,  a s s i s t a n c e  o r  a d v i c e  c o n s i s t e n t  w i t h  t h e  N a t i o n a l  
C o n t i n g e n c y  P l a n  ( N C P )  o r  a s  o t h e r w i s e  d i r e c t e d  b y  t h e  f e d e r a l  o n - s c c n c  c o o r d i n a t o r .  W c  
a l s o  b e l i e v e  t h a t  r e s p o n d e r  a c t i o n *  i n  a c c o r d a n c e  w i t h  t h e  d i r e c t i o n s  g i v e n  b y  a p p r o p r i a t e  
s t a t e  o f f i c i a l s  s h o u l d  b e  i m m u n e .  T h i s  l i m i t e d  i m m u n i t y  w o u l d  n o t  p e r t a i n  t o  a c t s  o f  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t  o r  t o  c a s e s  o f  p e r s o n n e l  i n j u r y  o r  w r o n g f u l  d e a t h .  
F u r t h e r m o r e ,  t h e  r e s p o n s i b l e  p a r t y  ( i . e . ,  t h e  o w n e r  o r  o p e r a t o r  o f  t h e  v e s s e l  o r  f a c i l i t y )  
w o u l d  b e  m a d e  l i a b l e  f o r  a n y  d a m a g e s  f o r  w h i c h  i m m u n i t y  i s  p r o v i d e d  t c r e s p o n d  e r a .
B e l o w  a r e  t h e  a n s w e r s  t o  t h e  q u e s t i o n s  s u b m i t t e d  i n  y o u r  l e t t e r  o f  F e b r u a r y  2 2 , 1 9 9 1 .  I f  y o u  
n e e d  a n y  a d d i t i o n a l  i n f o r m a t i o n  r e g a r d i n g  t h i s  o r  r e l a t e d  s p i l l  r e s p o n s e  i s s u e s  i n v o l v i n g  
M S R C  o r  r e s p o n d e r  i m m u n i t y ,  p l e a s e  c o n t a c t  m e .
1 .  W h i l e  n o  f i n a l  d e c i s i o n  h a s  b e e n  m a d e  a b o u t  w h e t h e r  M S R C  w i l l  o p e r a t e  i n  A l a s k a ,  

w e  c o n s i d e r  t h e  c u r r e n t  s t a t e  l a w  t o  b e  a  s u b s t a n t i a l  d i s i n c e n t i v e  t o  M S R C  
i n v o l v e m e n t .  ( W e  n o t e  h o w e v e r ,  t h a t  A l a s k a ’ s  s t a t u t e  p r e d a t e s  t h e  f e d e r a l  a c t ) .
Y o u  s h o u l d  k n o w  t h a t  b y  r e s o l u t i o n ,  o u r  B o a r d  o f  D i r e c t o r s  h a s  r e a f f i r m e d  t h e  
i m p o r t a n c e  o f  s t a t e  r e s p o n d e r  i m m u n i t y  p r o v i s i o n s  t o  t h e  r o l e  M S R C  c o u l d  e v e n t u a l l y  
h a v e  i n  a  g i v e n  s t a t e .  A s  a  n a t i o n a l  m u t u a l  b e n e f i t  ( n o t - f o r * p r o f i i )  c o r p o r a t i o n ,  w e  
m u s t  c o n s i d e r  o u r  t o t a l  l i a b i l i t y  e x p o s u r e  s o  a s  n o t  t o  j e o p a r d i z e  t h e  e n t i r e  n a t i o n a l  
r e s p o n s e  s y s t e m  b e c a u s e  o f  t h e  l a w s  o f  a n y  p a r t i c u l a r  s t a t e .

rr.SHB 196 Background
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M r .  P a t r i c k  J .  M a l o n e  
M a r c h  1 , 1 9 9 1  
P a g e  T w o

2 .  Y d s ,  T o u r  c o a s t a l  s t a t e s  t o  d a t e  h a v e  a d o p t e d  t h e  f e d e r a l  i m m u n i t y  s t a n d a r d .  I n  1 9 9 0 ,  
F l o r i d a ,  V i r g i n i a  a n d  H a w a i i  e n a c t e d  s u c h  l e g i s l a t i o n .  O n  J a n u a r y  3 1 , 1 9 9 1  t h e  
G o v e r n o r  o f  D e l a w a r e  s i g n e d  a  s i m i l a r  l a w .  C o m m i s s i o n s  a n d  t a s k  f o r c e s  i n  
A l a b a m a ,  L o u i s i a n a ,  M a i n e  a n d  T e x a s ,  w h i c h  h a v e  c l o s e l y  e x a m i n e d  t h e  o i l  s p i l l  i s s u e  
o n  a  c o m p r e h e n s i v e  b a s i s ,  h a v e  a l l  r e c o m m e n d e d  t h e  a d o p t i o n  o f  t h e  f a d e r i d  r e s p o n d e r  
i m m u n i t y  s t a n d a r d .  S o  f a r  t h i s  y e a r ,  r e s p o n d e r  i m m u n i t y  l e g i s l a t i o n  w h i c h  t r a c k s  t h e  
f e d e r a l  l a w ,  h a s  p a s s e d  t h e  s t a t e  s e n a t e s  i n  G e o r g i a  a n d  M i s s i s s i p p i .  O u r  c u r r e n t  
i n f o r m a t i o n  i n d i c a t e s  t h e  O r e g o n  H o u s e  C o m m i t t e e  o n  E n v i r o n m e n t  a n d  E n e r g y  
a g r e e d  t o  i n t r o d u c e  t h e  f e d e r a l  l a n g u a g e  a s  a c o m m i t t e e  b i l l  o n  F e b r u a r y  18 .

3 .  C a l i f o r n i a ' s  c o m p r e h e n s i v e  o i l  s p i l l  l e g i s l a t i o n  c o n t a i n s  t h e  f e d e r a l  r e s p o n d e r  
i m m u n i t y  p r o v i s i o n .  U n f o r t u n a t e l y ,  I t  l i m i t s  i t s  t i m e  t o  a  m a x i m u m  o f  9 0  d a y s .  
F u r t h e r m o r e ,  t h e r e  a r e  s e v e r a l  o t h e r  p r o v i s i o n s  w h i c h  w c  f e e l  m a k e  i t  u n s u i t a b l e  f o r  
u s e  a s  m o d e l  s t a t e  l e g i s l a t i o n .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l  a n d  p r o v i d e s  w i t h  t h e  b a c k g r o u n d  y o u  n e e d  f o r  M r .  N a v a n c  
t o  i n t r o d u c e  h i s  b i l l .  A s  1  s t a t e d  b e f o r e ,  i f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  t o  y o u ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  m e .

S i n c p p l y ,

D a v i d  N .  L a k i n
D i r e c t o r  o f  G o v e r n m e n t  A f f a i r s

G S D / j l h



Marine Spiil Response Corporation

Key Questions About Limited Liability 
for Oil Spill Responders

l^Who are oil spill responders?
- The resources required to respond to a serious oil spill include a broad cross 

section of fishermen, barge operators, bird and animal rescue centers, spill response 
contractors and spill cooperatives. Each of these organizations and subcontractors need 
limited immunity if they are to be expected to respond unhesitantly to oil spills.
2. Why do spill responders neediimited immunity?

- Without reasonable protection from liability, the countless private persons and 
organizations necessary to respond to a major oil spill will not be willing to participate 
unhesitantly in spill dean-up activities.

- Instead, like doctors intimidated by malpractice insurance costs, they will 
become inordinately concerned with the need for advice from their lawyers and the 
desire to have state or federal authorities dear every decision before proceeding. For 
many, the risk will simply be too great and they will dedine to partidpate at all.
3. W h v  do spill responders need immunity now when they have been responding 
spills f o r  ye?rs.without immunity?

- Since the Exxon Valdez spill, the costs and litigation exposure flowing from oil 
spills have escala ted dramatically.

- Exxon and its responder Alyeska, for example, have spent nearly 52 billion 
already and they face another $3 to 5 billion in liability daims. With unlimited liability and uninsurable levels of exposure, the risks have become too high.
4. What is the "good samantan'Limmunitv provision being proposed?

- Under federal legislation and under the laws of the states of Florida, Virginia, 
and Hawaii spill response organizations (as distinct from those who are responsible for 
the spill) are not liable for removal costs or damages arising from their response 
activities, unless they act with gross negligence or willful misconduct, or cause personal 
injury or death.

- MSRC and the existing spill response organizations seek this same limited 
immunity for responders in the oil spill legislation before other state legislatures.

-1-
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m ; , A r e  t h e r e  p r e c e d e n t *  f o r  t h i s  f o r m  o f  I m m u n i t y ?
-  Y e s .  T h e r e  a r e  o t h e r  e x a m p l e s  o f  g o o d  S a m a r i t a n  i m m u n i t y  c o v e r i n g  

o r g a n i z a t i o n s  l i k e  f i r e  a n d  p o l i c e  d e p a r t m e n t s ,  e m e r g e n c y  p a r a m e d i c s ,  m e d i c a l  
p e r s o n n e l  a n d  o t h e r s .

-  I n  n e a r l y  e v e r y  i n s t a n c e ,  t h e  p u b l i c  p o l i c y  j u s t i f i c a t i o n  f o r  g r a n t i n g  l i m i t e d  
i m m u n i t y  i s  t h e  s a m e :  t h e  n e e d  t o  i n s u r e  t h a t  h i g h l y  t r a i n e d  p e r s o n n e l  r e m a i n  w i l l i n g  t o  
r e s p o n d  u n h e s i t a n t l y  d e s p i t e  a d v e r s e  a n d  s o m e t i m e s  d a n g e r o u s  c i r c u m s t a n c e s ,  a n d  t o  
e n s u r e  t h a t  t h e y  r e m a i n  w i l l i n g  t o  r r t a k e  d i f f i c u l t  d e c i s i o n s  w i t h  l e s s  t h a n  c o m p l e t e  
i n f o r m a t i o n .
6 .  D o e s n ' t  g r a n t i n g  l i m i t e d  i m m u n i t y  t o  t h e  r e s p o n d e r  s i m p l y  l e t  t h e  s p i l l e r  o f f  t h e  
h o o k  t h e r e b y  p u s h i n g  t h e  c o s t  o n t o  t h e  i n n o c e n t  v i c t i m ?

- T o  t h e  c o n t r a r y ,  w h e r e  t h e  r e s p o n d e r  i s  i m m u n e ,  t h e  p r o p o s e d  a m e n d m e n t  
w o u l d  e x p r e s s l y  m a k e  t h e  s p i l l e r  l i a b l e  b o t h  f o r  i t s  o w n  s p i l l  r e l a t e d  a c t i o n  a n d  f o r  t h e  
r e s p o n d e r ' s  a c t s  o r  o m i s s i o n s  a s  w e l l .

-  M o r e o v e r ,  w h e r e  t h e  s p i l l e r  c a n n o t  c o m p e n s a t e  t h e  i n j u r e d  p a r t y  f o r  i t s  
d a m a g e s  ( e . g . ,  w h e r e  t h e  s p i l l e r  h a s  b e e n  r e n d e r e d  b a n k r u p t  b y  t h e  s p i l l ) ,  t h e  v i c t i m  i s  
c o m p e n s a t e d  b y  t h e  f e d e r a l  f u n d  w h i c h  i s  p a i d  f o r  e n t i r e l y  b y  t h e  o i l  i n d u s t r y .

-  T h u s ,  t h e  i m m u n i t y  p r o v i s i o n  w o r k s  t o  a l l o c a t e  r i s k  o n l y  a s  b e t w e e n  t h e  s p i l l e r  
a n d  t h e  r e s p o n d e r ;  i t  d o e s  n o t  d e n y  t h e  i n n o c e n t  v i c t i m  f u l l  c o m p e n s a t i o n .
7 .  W h v  s h o u l d  o i l  s p i l l  r e s p o n s e  o r g a n i z a t i o n s  b e  g r a n t e d  l i m i t e d  i m m u n i t y  w h e n  
t h o s e  w h o  h a n d l e  h a z a r d o u s  w a s t e  d i s p o s a l  o n  l a n d  c o n t i n u e  t o  o p e r a t e  w i t h o u t  
i m m u n i t y ?

-  I n  t h e  o n - l a n d  h a z a r d o u s  w a s t e  r e s p o n s e ,  t h e  d e a n - u p  e n t i t y  o r d i n a r i l y  h a s  
s e v e r a l  w e e k s ,  i f  n o t  m o n t h s ,  t o  t e s t ,  a n a l y z e  a n d  r e v i e w  a p p r o p r i a t e  r e s p o n s e  
p r o c e d u r e s  b e f o r e  b e g i n n i n g  d e a n - u p  o p e r a t i o n s .

-  B y  c o n t r a s t ,  i n  a n y  m a j o r  s p i l l ,  t h e  r e s p o n s e  o r g a n i z a t i o n  l i t e r a l l y  h a s  o n l y  a  f e w  
’  h o u r s  t o  m a r s h a l  i t s  i n i t i a l  r e s o u r c e s  a t  t h e  s c e n e  a n d  t o  b e g i n  m a k i n g  o u t c o m e

d e t e r m i n a t i v e  d e c i s i o n s .
-  T h e s e  c r i t i c a l ,  t i m e - s e n s i t i v e  d e d s i o n s  o f t e n  m u s t  b e  m a d e  i n  t h e  m i d s t  o f  

n e a r l y  t o t a l  c h a o s ,  a d v e r s e  w e a t h e r ,  f a s t  m o v i n g  c u r r e n t s ,  h i g h  s e a s  a n d  f a r  l e s s  t h a n  
c o m p l e t e  i n f o r m a t i o n .  T i m e  i s  o f  t h e  e s s e n c e  a n d  t h e r e  i s  n o  o p p o r t u n i t y  f o r  t h e  s t u d i e d  
r e v i e w  a v a i l a b l e  t o  t h e  o n - l a n d  h a z a r d o u s  w a s t e  r e s p o n s e  o r g a n i z a t i o n .
fl. Whv wouldn't the responders' concerns be satisfied bv indemnification frgm (h? 
spiller?

-  T h e  c o n c e p t  o f  i n d e m n i f i c a t i o n  r e q u i r e s  t h e  d e f e n d a n t  ( r e s p o n d e r )  t o  e x h a u s t  
a l l  a d m i n i s t r a t i v e  a n d  j u d i d a l  r e m e d i e s  b e f o r e  t h e  r i g h t  t o  i n d e m n i f i c a t i o n  f r o m  t h e  
s p i l l e r  a r i s e s .  G i v e n  t h e  h i g h  p r o b a b i l i t y  t h a t  n e g l i g e n c e  a l l e g a t i o n s  w i l l  a r i s e  i n  n e a r l y  
e v e r y  c a t a s t r o p h i c  r e s p o n s e ,  t h e  r e s p o n d e r ' s  m a n a g e m e n t  w o u l d  r o u t i n e l y  b e  t i e d  u p  i n
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years of time consumiJ.e and costly depositions, trial preparation and actual litigation 
before becoming eligible for consideration for indemnification.

-Moreover, a system which exposes the responder to these highly disruptive 
transaction costs will have an inherent chilling affect on responder's willingness to act 
boldly and decisively in future spills. Instead of rushing into the fray, responders will 
rush to their lawyers and await every opportunity to have some state or federal 
authority direct, and thereby insulate, their every move.

- Again, time is of the essence and responders must be encouraged to make 
difficult decisions under inordinately adverse conditions and with far less than 
complete information.

9i.WQrti_liimted immunity'enable responders to be.sloppy in the performance of 
their work?

- No. A sloppy or casual responder will quickly find that it has crossed the line 
between simple negligence, for which it is immune, and gross or willful negligence, for 
which it has no immunity.

- Oil spill response is fast becoming one of the most intensely monitored and 
regulated activities anyone can undertake. Federal, state and local authorities, not to 
mention the press, television, environmentalists, local fishermen and the public at large, 
monitor the responder’s every move.

10. Isn't immunity just a special interest m e asure sought bv the the oil companies 
that support the large spill cooperatives?

- No. While it is correct that some of the largest spill response organizations are 
funded by oil companies, the immunity is broadly supported by nearly everyone who 
wants to participate in the clean-up of spills caused by someone else.

- Throughout the country, local groups like fishermen bird rescue personnel are 
actively urging legislatures to grant immunity to those who respond to oil spills. 
Without immunity, they too cannot participate actively in oil spills without inviting 
unlimited and unacceptable liability exposure.

- Moreover, the U.S. Coast Guard and some environmental gToups support 
responder immunity in recognition of the fact that without this provision, they will not 
have the resources needed to deal with oil spills.

- This growing call for responder immunity has been strongly and expressly 
endorsed by editorials in The San Francisco Examiner, the Wall Shreet Tnnmal, and other 
newspapers all urging immunity be granted to oil spill responders.
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U C I D A  0 P P 0 5 E 5  H B  I 9 6 &  I T S  O B J E C T I V E  O F  L O W E R IN G  

F U R T H E R  L I A B I L I T Y  S T A N D A R D S  F O R  R A C S  

A p r i l  2 ,  1991

1. I n  b o t h  1 9 8 9  &  1 9 9 0  t h e  A l a s k a  l e g i s l a t u r e  l o w e r e d  t h e  s t a n d a r d  

o f  l i a b i l i t y  f o r  R A C s  f r o m  t h e  n o r m a l  s t a n d a r d  o f  " s t r i c t  l i a b i l i t y " ,  i . e .  
l i a b l e  f o r  w h a t e v e r  i n j u r i e s  t h e  p e r s o n  c a u s e d ,  w h e t h e r  n e  w a s  n e g l i g e n t  
o r  n o t .

Presently
1. R A C ' s  a r e  O N L Y  l i a b l e  I f  t h e y  a r e  n e g l i g e n t  o r  e n g a g e d  i n  

I n t e n t i o n a l  m i s c o n d u c t .

2 . R A C ’s  a r e  O N L Y  l i a b l e  w h e n  h i s  o r  h e r  o w n  a c t s  o r  o m i s s i o n s  c - iu s e

3 . I n  1 9 8 9  l e g i s l a t u r e  s t a t e d  t h a t :

" T o  s h o w  n e g l i g e n c e  b y  a  r e s p o n s e  a c t i o n  c o n t r a c t o r ,  a  c l a i m a n t  

m u s t  s h o w  t h a t  t h e  a c t s  o r  o m m i s s i o n s  o f  t h e  c o n t r a c t o r  u n d e r  t h e  

r e s p o n s e  a c t i o n  c o n t r a c t  w e r e  n o t  I n  a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d

s e r v i c e s  w e r e  p e r f o r m e d .  ^

4 . N e g l i g e n c e  i s  f o u n d  O N L Y  w h e n  i t  w o u l d  b e  u n r e a s o n a b l e  t o  a c t  a s  

t h e  l i a b l e  p a r t y  d i d ,  i n  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  r e s p o n s e  a c t i o n .

~ ^ » 5  a s  p r o p o s e d ,  t h e  R A C  w o u l d  b e  i m m u n i z e d  f r o m  l i a b i l i t y  f o r  r o g u e  

a c t i o n s  t a k e n  t h a t  w e r e  c o n t r a r y  t o  a p p l i c a b l e  p l a n s  a n d  o r d e r s  o f  t h e  

a g e n c y  d i r e c t i n g  t h e  r e s p o n s e .

C u r r e n t  s t a n d a r d s  a r e  s u f f i c i e n t  t o  c o v e r  t h e  l i a b i l i t y  e x p o s u r e  o f 

a l l  R A C s  - I n c l u d i n g  f i s h e r m e n  a n d  l o c a l  c o m m u n i t i e s

i n j u r i e s . .

P o tM t" brand fax transmittal memo 7G7i FT
57,17 S E C T I O N  E ,  
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US, OIL & REFINING CO, WILLIAM C. K IH O  
Vce President 

Crude Oil Supply5150 Wilshire Boulevard • Los Angeles, CA 90036 
P.O.Box 36913 • (213)938-7156 *TWX.9103213973

18 March 1991

Representative Bill Hudson 

P.O. Box V

Juneau, Alaska 99811 

Dear Representative Hudson:

U.S. Oil & Refining Co. and its wholly owned subsidiary, U.S.

Oil Supply Co. , have been involved in the business of 

transporting ANS crude oil from Valdez to the State of 

Washington and to other Alaskan ports by tankers for several 

years. This activity was necessary to supply U.S. Oil &
Refining Co.'s refinery in Tacoma, Washington with crude oil as 

well as to supply other refineries such as Tesoro, Texaco, and 

Shell.

Alyeska had agreed to provide clean-up services to shippers of 

crude oil from Valdez in case such shippers spilled crude in 

Prince William Sound. When Alyeska decided, however, that its 

legal liability resulting from these services was unlimited even 

though it had not caused the spill, Alyeska demanded indemnity 

from such shippers in the amount of $1 billion. Such a 

requirement could not be satisfied through insurance by the 

shippers or tanker owners and thus prevented U.S. Oil & Refining 

Co. and others from continuing to transport ANS crude. Of 

course, for the owners of Alyeska and other very large oil 

companies, the requirement was not impossible to meet. They 

just indemnify Alyeska by contract. This is not an option open 

to smaller companies such as ourselves.

We believe in taking responsibility for our own actions and 

insuring these activities to the extent possible. Ships which 

we used were members of TOVALOP and always provided $700 million 

of F&I insurance; and we as shippers always met the financial 

responsibility requirements of the State of Alaska and are 

members of CRISTAL. However, to be required to indemnify others 

such as Alyeska for their negligence and in such a substantial 

sum as $1 billion not only seems unreasonable but is in fact 

impossible. The result was our being prevented from continuing 

to transport ANS to our refinery in Tacoma. The economic impact 

of not buying barrels delivered on U.S. Oil vessels is estimated 

to be over $5 million per year.

CSHB 196 Backqroun i

A suteduty o! th* Time O* Group

S E C T I O N  E .  

N o .  1 8



R e p r e s e n t a t i v e  Bill H u d s o n
18 M arch 1991
P a g e  2

The proposed House Bill No. 196 would limit the liability of the 

spill responders such as Alyeska. Since it would apparently 

satisfy Alyeska that its potential liability would be covered by 

insurance available to shippers, we are hopeful that companies 

such as ours would be able to transport ANS as they have done in 

the past. It does not avoid or limit the liability of anyone 

who spills oil nor do we believe it should. However, the oil 

spill responder who did not create the spill is then permitted 
to quickly respond to the clean-up need without taking on 

unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly 

appreciated.

Very truly yours,

U.S. OIL & REFINING CO.

—  (LiVL&rO
W.C. Kitto 

Vice President

p a w / 0 1 6 9
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O i l  R e f o r m

ORA/UFA JOINT POSITION PAPER 

ON HB196

by R ik i  O tt

A l l i a n c e

The O i l  Reform A l l ia n c e  and U n ited  Fishermen o f  A la ska  
are s tro n g ly  opposed to  the  in te n t  o f  HB196. We th in k  a 
b i l l  th a t reduces th e  s t a t e 's  l i a b i l i t y  standards fo r  
response a c t io n  c o n tra c to r s  (RACs) i s  both unnecessary and 
u n d e s ira b le .

Our b igg e st concern  w ith  HB196 i s  th a t i t  weakens laws 
passed on ly  la s t  y ea r, laws designed  to  strengthen  o i l  s p i l l  
p reven tion  and response In c e n t iv e s .  A la s k a 's  cu rren t 
l i a b i l i t y  standard o f f e r s  more p ro te c t io n  to  th e  p u b lic  than 
the fe d e ra l governm ent's standard  o f g ross  n eg lig en ce . The 
r ig h t  o f s ta te s  to  s e t h ig h e r s tanda rd s  than the  fe d e ra l 
government i s  a key p r o v is io n  o f the  O i l  P o l lu t io n  Act o f 
1990 (OPA90) and t h is  r ig h t  shou ld  not be d ism issed  l ig h t ly .

I f  HB196 i s  viewed from the  p e rsp e c t iv e  o f  fisherm en 
and communities as v ic t im s ,  the  Inadequacies o f  t h is  b i l l  
become apparent. HB196 e f f e c t iv e ly  p la c e s  another hu rd le  
a cro ss  the path  o f  v ic t im s  t r y in g  to  get compensation fo r  
damages caused by a c a ta s t ro p h ic  o i l  s p i l l .  F u rth e r, i t  
s h i f t s  the l i a b i l i t y  o f s p i l l  response from RACs to  
taxpayers.

I t  i s  q u e s t io n a b le  whether someone can assume ano the r ’ s 
l i a b i l i t y .  The s p i l l e r  r e t a in s  the  r ig h t  to  argue th a t they 
are not l i a b le .  The burden o f  p ro o f,  under HB196, l i e s  w ith  
the "person b r in g in g  a c la im  a g a in s t th e  RAC" (CS HB196 pg. 
6, l in e s  19-20). U n t i l  the  case i s  s e t t le d  in  a cou rt o f 
law, the  v ic t im  rem ains uncompensated.

Arguments in  fa v o r  o f  t h i s  b i l l  s ta te  th a t A la s k a 's  
le g a l atmosphere and l i a b i l i t y  exposures th a t d iscou rage  new 
cleanup c o n tra c to rs  from e n te r in g  th e  s ta te .  But fa c tu a l ly ,  
the  number o f  RACs has in c rea sed  s ig n i f i c a n t ly  s in c e  Exxon 
Va ldez s p i l l .  In  A la ska , RACs co u ld  a ls o  get the  same cover 
o f p ro te c t io n  th a t they  seek in  HB196 by in d e m n if ic a t io n  
through con tingency  p la n s .

CSHB 196 B ackq roun i

S E C T I O N  E ,

700 II S tree t, 14 A nchorn*e, Atnxka MS01 • (W 7) >74 5011

PM lUryrM T*ftr

No. 1 0



O R A / U F A p ag e  2

Tesoro's plea for immunity fro* Alaska's liability 
standards doe3 not stem fro* a problem with existing law; 
rather, it 3 tems fro* Alyeska's requirement of a one billion 
dollar direct action bond fro* all parties regardless of 
size. Last session countless hours were spent tailoring 
HB567 for both large and small operators. If Alyeska 
restructured its bonding requirement, Tesoro's problems 

evaporate.

Conoco's testimony of their recent response to a 3pill 

with an unknown responsible party is misleading. Conoco 
implied that "volunteer” response, in cases where the 
spiller is either unknown or insolvent, would be limited in 

the future unless RACs were immunized.

However under existing law, if the spiller is unknown 

or insolvent, the state assumes control of the cleanup - and 
reimburses RACs for reasonable expenses. It is important to 
realize that Conoco did respond to a spill with an unknown 

responsible party under existing law with existing liability 

standards.

Liability protection for small RACs, such as fishermen 

or communities, can be achieved through contractual 

indemnification. The problem with strict liability as 

perceived by Tesoro, Conoco, and even the community RACs 

simply does not exist.

Alaska's 3trict liability standard was watered down in 
1909 by the legislature so RACs would be liable for injuries 

caused by their own response actions only if they were 

negligent or engaged in intentional misconduct. Under 
existing law, to show negligence by a RAC, a claimant must 

show that the acts or omissions of the contractor under the 

response action contract was not in accordance with 
generally accepted professional standard and practices at 

the time their respon: e action services were performed (AS 

46.09.823(a)).

Existing law provides ample protection for RACs and 

marginal protection for the public. To further weaken the 

state's liability standard would be a grave and regrettable 

step away from the lessons learned from the Exxon Valdez 

spill.

UNITED FISHERMEN OF ALASKA

G ra g  S a id a r
E x e c u t iv e  D ire c to r

211 4th Street, Suite 112 
Juneau , AK 99801

(907) 586-2820 
W ithin Alaska: 1-800-478-FISH 

Fax# (907) 463 2545
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Concerning 'O i l  I p i l l  Responder*e U n ite d  Isauntfcy'

VHSRRAS* It it In the interests of the cltlient end 
resource* of California/ Oregon. Vaihington, Alaska, 
and Idaho to ensure that qualified/ highly trained 
oil tpill reiponse organitationa art in plaoe and 
rtady to respond to oil tpillt anywhere along our 
ooaatlintti and

VHSRSAf/ tht tucottt of the modern-day tpill response 
organisation dopandt upon counties* fishtratn, 
luocontraetortf vtttrlnariant, and other p*rt-ti»e 
specialists vno mult he prepared on an emergency 
biilt to act swiftly and unnttltantly in the face of 
advene circumstance* and often with far leee than 
complete information? end

VJBMU/ theie re*ponder* vlll be deterred teen 
performing clean-up activities os behalf of the 
person or persons actually responsible t or the tpill 
if they are andu.ly exposed to unlimited liability in 
the eourtt of their reipome activities?

BOV/ TRBU70M, BX XV UfOLV lD  by the P t c if io  
F ishe rie s  l e g i s l a t i v e  V a tk Force that tbe fishermen 
and other t p i l l  xe sp o nd a rs , who p e r fo rm  under a d v e r t *  
conditions to  t h t  beat o f th e ir  tra ined a b l l l t l e i  and 
fo llow ing  the d ire c t io n ! o f  reeegnlsod atate and 
federa l au thorities/ should be afforded H a lte d  
im u M ty  from lawsuits a r is in g  as e eoateguence o f 
their response a c t iv it ie s j  and

l l  x* ruRTBM RS80LV1D/ that the F a c if io  r l ih e r ie s  
U g is la t iv f  tub r orce supports and encourages sta te  
end federa l le g is la t io n  which grants any person who 
responds to  an o i l  t p i l l ,  caused by another, iamunlty 
fro© l i a b i l i t y  from a l l  coats and daatgtt except in

f CSHB 196 Bockgrounc
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€ * • • 0 vha ra th a  ra tp o n d a r < « t i w ith  g r f iN  n a o llg a n o a  
* r  w i l l f u l  m ia a o n d u o t, o t o a u * t i p axaana l i n j u r y  o r 
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Simple Negligence:
' A  p e r s o n  i s  n e g l i g e n t  i f  h e  d o e s  n o t  u s e  r e a s o n a b l e  c a r e .  N e g l i g e n c e  m a y  r e s u l t  f r o m  a c t i o n  o r  i n a c t i o n .  A  p e r s o n  i s  n e g l i g e n t  i f  h e  d o e s  n o t  a c t  
a s  a  r e a s o n a b l y  c a r e f u l  p e r s o n  w o u l d  a c t  u n d e r  s i m i l a r  c i r c u m s t a n c e s .  I n  t h i s  c a s e  y o u  [ t h e  j u r y ]  m u s t  d e c i d e  w h e t h e r  o r  n o t  d e f e n d a n t  u s e d  
r e a s o n a b l e  c a r e  u n d e r  t h e  c i r c u m s t a n c e s . "

. . . W i l s o n  v .  S t a t e .  6 6 9  P . 2 d  1 2 9 2 ,  1 2 9 5  ( A l a s k a  1 9 8 3 )

Gross Negligence:
" ( M ] o s t  c o u r t s  c o n s i d e r  t h a t  ’ g r o s s  n e g l i g e n c e ’  f a l l s  s h o r t  o f  a  r e c k l e s s  d i s r e g a r d  o f  c o n s e q u e n c e s ,  a n d  d i f f e r s  f r o m  o r d i n a r y  n e g l i g e n c e  o n l y  i n  d e g r e e ,  
a n d  n o t  i n  k i n d . . . [ i ] t  s i g n i f i e s  m o r e  t h a n  o r d i n a r y  i n a d v e r t e n c e  o r  i n a t t e n t i o n ,  b u t  l e s s  t h a n  c o n s c i o u s  i n d i f f e r e n c e  t o  c o n s e q u e n c e s ;  a n d  t h a t  i t  i s ,  
i n  o t h e r  w o r d s ,  m e r e l y  a n  e x t r e m e  d e p a r t u r e  f r o m  t h e  o r d i n a r y  s t a n d a r d  o f  c a r e . "

. . . S t o r r s  v .  L u t h e r a n  H o s p i t a l s .  6 6 1  P . 2 d  6 3 2 ,  6 3 4 ,  n .  1 ,  ( A l a s k a  1 9 8 3 )



ALASKA’S POLICY ON EMERGENCY RESPONDERS:

AS 0 9 . 6 5 . 0 9 0 . . . A  person a t a hospital o r any o ther location WHO RENDERS EMERGENCY CARE OR EMERGENCY 
COUNSELING TO AN INJURED, ILL, OR EMOTIONALLY DISTRAUGHT PERSON who reasonably appears to the person 
rendering the aid to  be in im m ediate need  o f em ergency aid in o rder to avoid serious harm  or death  is not liable for civil 
dam ages as a result o f an act or omission in rendering emergency aid.

...This section does not preclude liability for civil damages as a result o f GROSS NEGLIGENCE OR RECKLESS OR 
INTENTIONAL MISCONDUCT.

AS 0 9 . 6 5 . 0 9 1 . . . A  person who provides equipm ent or services on the request of a police agency, fire departm ent, rescue 
o r  em ergency squad, o r o ther governm ental agency DURING A STATE OF EMERGENCY DECLARED BY AN AUTHORIZED 
REPRESENTATIVE OF THE STATE OR LOCAL GOVERNMENT is not liable for the death  of o r injury to any person or 
dam age to any p roperty  caused by tha t person’s actions, except when the trier o f facts finds that the person acted 
INTENTIONALLY, RECKLESSLY, OR WITH GROSS NEGLIGENCE.
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PU BLIC LAW  101-380—AUG. 18, 1990 

"(iii) into or on the waters of the exclusive economic zone;
or

“(iv) th a t may affect natu ral resources belonging to, ap­
pertaining to, or under the exclusive m anagem ent author­
ity of the United States.

“(B) In carrying out this paragraph, the President may— 
“(i) remove or arrange for the removal of a discharge, and 

mitigate or prevent a substantial th rea t of a discharge, a t 
any time;

“(ii) direct or m onitor all Federal, State, and private 
actions to remove a discharge; and 

"(iii) remove and, if necessary, destroy a vessel discharg­
ing, or threatening to discharge, by whatever means are 
available.

“ (2 )  D i s c h a r g e  p o s i n g  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  h e a l t h  
o r  w e l f a r e .—(A) If a  discharge, or a substantial th rea t of a 
discharge, of oil or a hazardous substance from a vessel, offshore 
facility, or onshore facility is of such a size or character as to be 
a substantial th rea t to the public health or welfare of the 
United States (including but not limited to fish, shellfish, wild­
life, other natural resources, and the public and private beaches 
and shorelines of the United States), the President shall direct 
all Federal, State, and private actions to remove the discharge 
or to mitigate or prevent the th rea t of the discharge.

"(B) In carrying out this paragraph, the President may, with­
out regard to any other provision of law governing contracting 
procedures or employment of personnel by the  Federal Govern­
m ent— ,

"(i) remove or arrange for the removal of the discharge, 
or mitigate or prevent the substantial th rea t of the dis­
charge; and

“(ii) remove and, if  necessary, destroy a vessel discharg­
ing, or threatening to discharge, by whatever means are 
available.

“ (3 )  A c t i o n s  i n  a c c o r d a n c e  w i t h  n a t i o n a l  c o n t i n g e n c y  
p l a n .—(A) Each Federal agency, State, owner or operator, or 
o ther person participating in efforts under this subsection shall 
act in accordance with the National Contingency Plan or as 
directed by the President.

"(B) An owner or operator participating in efforts under this 
subsection shall act in accordance with the National Contin­
gency Plan and the applicable response plan required under 

•A subsection (j), or as directed by the  President.
^  “ (4 )  E x e m p t i o n  f r o m  l i a b i l i t y . — (A) A person iB not liable for 

removal costs or damages which result from actions taken or 
omitted to be taken in the  couii>e of rendering care, assistance, 
or advice consistent with the National Contingency Plan or as 
otherwise directed by the President.

“(B) Subparagraph (A) does not apply—
“(i) to a responsible party;
“(ii) to a response under the Comprehensive Environ­

mental Response, Compensation, and Liability Act of 1980 
(42 U.S.C. 9601 et seq.);

"(iii) with respect to personal injury or wrongful death; or
"(iv) if the person is grossly negligent or engages in nr.

"(C) A responsible party is liable for any removal costs and 
damages th a t another person is relieved of under subparagraph 
(A).

“ (5 )  O b l i g a t i o n  a n d  l i a b i l i t y  o f  o w n e r  o r  o p e r a t o r  n o t  
a f f e c t e d .—Nothing in this subsection affects—

“(A) the obligation of an owner or operator to respond 
immediately to a discharge, or the th reat of a discharge, of 
oil; or

"(B) the liability of a responsible party under the Oil 
Pollution Act of 1990.

"(6) R e s p o n s i b l e  p a r t y  d e f i n e d .— For purposes of this subsec­
tion, the term  'responsible party’ has the meaning given that 
term  under section 1001 of the Oil Pollution Act of 1990.".

(b) N a t i o n a l  C o n t i n g e n c y  P l a n .— Subsection (d) of section 311 of 
the Federal W ater Pollution Control Act (33 U.S.C. 1321(d)) is 
amended to read as follows:

"(d) N a t i o n a l  C o n t i n g e n c y  P l a n .—
"(1) P r e p a r a t i o n  b y  p r e s i d e n t .— The President shall prepare 

and publish a National Contingency Plan for removal of oil and 
hazardous substances pursuant to this section.

"(2)C o n t e n t s — The National Contingency Plan shall provide 
for efficient, coordinated, and effective action to minimize 
damage from oil and hazardous substance discharges, including 
containment, dispersal, and removal of oil and hazardous sub­
stances, and shall include, but not be limited to, the following:

"(A) Assignment of duties and responsibilities among 
Federal departments and agencies in coordination with 
State and local agencies and port authorities including, but 
not limited to, water pollution control and conservation and 
trusteeship of natural resources (including conservation of 
fish and wildlife).

"(B) Identification, procurement, maintenance, and stor­
age of equipment and supplies.

"(C) Establishment or designation of Coast Guard strike 
teams, consisting of—

"(i) personnel who shall be trained, prepared, and 
available to provide necessary services to carry out the 
National Contingency Plan;

"(ii) adequate oil and hazardous substance pollution 
control equipment and material; and

"(iii) a detailed oil and hazardous substance pollution 
and prevention plan, including measures to protect 
fisheries and wildlife.

“(D) A system of surveillance and notice designed to 
safeguard against as well as ensure earliest possible notice 
of discharges of oil and hazardous substances and imminent 
threats of such discharges to the appropriate State and 
Federal agencies.

"(E) Establishment of a national center to provide co­
ordination and direction for operations in carrying out the 
Plan.

“(F) Procedures and techniques to be employed in identi­
fying, containing, dispersing, and removing oil and hazard- 

. ous substances.
- . "(G) A schedule, prepared in cooperation with the States,

{JrtnlirinnfT —■

PUBLIC LAW 101-380—AUG. 18, 1990 104 STAT. 525
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RAC Liability: Summary of Recent 
Legislation

State No Liability 
for Negli­
gence

Time Limit for 
Limited Liab-
■ty

Liability for 
Gross Neg­
ligence

LlabHfty for 
Intentional 
Misconduct

UablUtty for 
Personal 
Injury or Wrong­
ful Death

Liability for Not 
FoMowing Nat. 
Contingency 
Plan or Lawful 
Authority

Responsible 
Party Liable for 
RAC Negligence

j'R tr? X X X V/V X X

Federal X x« X X X X

California XI* X X X X X X

Delaware X X X X X

Florida X X X X# X X

Georgia X X X X X X

HawaM X X X X# X

Mtoa. X X X X X X

Texas X X X X# X

Virginia X x§ X X X X

Wash. X I X X X#

IO

C O
m
o
H
O
z
C D

f  Good faith requirement

f  Act of God, act of war, and act of third party are defenses.
* Must be certified by State.
H Personal Injury and wrongful death not speclftcaBy 
mentioned.
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GROSe NEGLIGENCE STANDARD FOR CLEANUP CONTRACTORS
- Enacted

-Passed Both Houses

- Special Commission 
Recommends Adoption

j - Active Consideration (Bill 
Introduced)

- No Activity



CLEANUP CONTRACTOR LIABILITY FOR DAMAGES CAUSED
BY CLEANUP OPERATIONS

CSHB 1 9 6  (Resources) and Federal Law vs. 
Existing Alaska Law
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Note: 
Arguable 
L iab ility 
Here Under 
Existing Law

N ote : V e sse l arid  Oil O w n er B o th  E x p r e s s ly  L iab le  
for S im p le  N e g lig e n c e  of C le a n u p  C o n tr a c to r  

U nder C SH B  196, S e c .  3.

V e sse l O w n er a n d  O p e ra to r  E x p r e s s ly  L iab le  for 
S im p le  N e g lig e n c e  of C le a n u p  C o n tr a c t  U n d e r 

S e c . 4 ;? n i(a )(c )(4 )(C ) o f OPA

r*»
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SECTION

RECOVERY OF CLEANUP COSTS 
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both E xisting Law and CSHB 1 9 6

V e s s e l  O w n e r  o r O p e ra to r  
M u s t P ro v id e

1. $202 M i l l i o n Flnunc lo l Respons ib i l i t y . 
AS 40.04.040(C)(1)

2. $54 M i l l i o n Financ ia l Respons ib i l i t y . 
OPA Soc. 1016

3. Alaska Law; At least $60 Mi l l ion 
Di rec t Action. AS 49.04.040(1) 
Federal Law: Al l Di rect Act ion
OPA, Soc. 1016(1)
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SECTION 
C,

DAMAGE RECOVERY 
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both E xisting Law and CSHB 1 9 6

V e s s e l  O w n e r  o r  O p e ra to r  
M u s t  P ro v id e

1, 5202 M i l l i o n Financia l Respons ib i l i t y . 

AS 40.04.040(C)(1)

2. $64 M i l l i o n Financ ia l Respons ib i l i t y . 

OPA Sec. 1010

3. Alaska Law; At loast $60 Mi l l ion 

Di rect Act ion. AS 40.04.040(1) 

Federal Law: All Direc t Act ion

OPA. Sec. 1016(1)



DAMAGE RECOVERY FOR CLEANUP 
CONTRACTOR’S SIMPLE NEGLIGENCE*

Under CSHB 1 9 6

*Based on a Crude Spill From 90,000 DWT Oil Tanker
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