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H O U S E  B I L L  N O .  1 4 2

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

BY THE HOUSE JUDICIARY COMMITTEE

Introduced: 2/19/91 
Referred: Judiciary, Finance

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  t o  t h e  c r i m e  o f  e s c a p e  a n d  t h e  d e f i n i t i o n  o f  ' o f f i c i a l  d e t e n t i o n '  f o r  t h e  

p u r p o s e s  o f  t h e  c r i m i n a l  c o d e  a n d  p r o v i s i o n s  g o v e r n i n g  p r i s o n  f a c i l i t i e s  a n d  p r i s o n e r s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  P U R P O S E .  I t  i s  t h e  p u r p o s e  o f  t h i s  A c t  t o  r e v e r s e  t h e  e f f e c t  o f  t h e  d e c i s i o n s  o f  t h e  

A l a s k a  C o u r t  o f  A p p e a l s  i n  J a c o b s o n  v .  S t a t e ,  7 8 6  P . 2 d  3 8 8  ( A l a s k a  A p p .  1 9 9 0 ) ,  a n d  H u b b a r d  v .  S t a t e ,  

8 0 0  P . 2 d  9 5 2  ( A l a s k a  A p p .  1 9 9 0 ) .

*  S e c .  2 .  A S  1 1 . 5 6 . 3 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  O n e  c o m m i t s  t h e  c r i m e  o f  e s c a p e  i n  t h e  f o u r t h  d e g r e e  i f ,  w i t h o u t  l a w f u l  a u t h o r i t y ,  

o n e  >

( 1 )  r e m o v e s  o n e s e l f  f r o m  o f f i c i a l  d e t e n t i o n  f o r  a  m i s d e m e a n o r :  o r

( 2 )  h a v i n g  b e e n  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  b y  a  p e a c e  o f f i c e r  b e f o r e  a r r e s t ,  

r e m o v e s  o n e s e l f  f r o m  t h e  r e s t r a i n t .

*  S e c .  3 .  A S  1 1 . 8 1 . 9 0 0 ( b ) ( 3 4 )  i s  a m e n d e d  t o  r e a d :

( 3 4 )  " o f f i c i a l  d e t e n t i o n "  m e a n s  c u s t o d y ,  a r r e s t ,  s u r r e n d e r  i n  l i e u  o f  a r r e s t ,  o r
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a c t u a l  o r  c o n s t r u c t i v e  r e s t r a i n t  [ C O N F I N E M E N T ]  u n d e r  a n  o r d e r  o f  a  c o u r t  i n  a  c r i m i n a l  o r  

j u v e n i l e  p r o c e e d i n g ,  o t h e r  t h a n  a n  o r d e r  o f  c o n d i t i o n a l  b a i l  r e l e a s e ;
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FISCAL
?+* {ij‘ i
NOTE

STATE OF ALASKA <
1991 LEGISLATIVE SESSION

Revision Date: ____________________
Title: An Act Relating to the Crime

of Escape . . .

No.. ± _
b{  ersion HB 14 2_______
(H) Publish Date: 3/1 / 91

Department Affected: Public Safety
BRU: Alaska State Troopers

Sponsor: House Judiciary
Component: Detachments

Requestor: House Judiciary
COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

POSITIONS:

Estimate of current year impact None

ANALYSIS: (Attach a separate page if necessary) N

No distinct fiscal impact upon the AST is expected.

REVENUE -0- -0- -0- -0- -0- -0-

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Prepared by: Gavle A. Horetski
Division: Commissioner's Office

Phene:
Date:

465-4322

Approved by Commissioner: \_c \j
Agency: Department of Public Safety

2/25/91

\

Richard L. Burton 
Date: 2/25/91

D i s t r i b u t i o n  (by p r e p a r e r ) :  L e g i s l a t i v e  F i n a n c e ,  L e g i s l a t i v e  S pon s o r ,  R e q u e s t o r ,  0MB, & Im p a c t e d  A g e n c y ( i e s ) .
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STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date: _____________________

Title: "An Act r e l a t i n g  to the c r i m e

 of escap e . . . " __________________________

No. 2
Bill Version: HB 142

Department Affected: (H) Publish Date:3 /_1 / 91
P r o s e c u t i o nBRU:

Component: C r i m i n a l  J u s t i c e  L i t i g a t i o n

Sponsor:

Requestor:

House J u d i c i a r y

House J u d i c i a r y COMPONENT SERIAL NO.

co 9

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0-

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

P l e a s e  see the a t t a c h e d  analysis,

Prepared By: R i c h a r d  I. P e g ue s ,  D i r e c to r

Division: _

Approved by Commissioner: 
Agency: De partment of L a v

Administra t i v e O S e rr v / c e s  ^  /Date: Fel

ni«winnpr* C h a r l e s  E. C o l e r / A t t o r n e y  General

Phone: A65-3672
b r u a r v  25. 1991

I L - S s n f

Date: F e b r u a r y  25. 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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CONTINUATION of FISCAL NOTE ANALYSIS
Fo r  B i l l / R e s o l u t i o n  No. HB 142

This bill reverses the effe c t s  of two recent Ala s k a  C ourt of A p p e a l s  ' 

d e c i s i o n s , in Jacobson v. State and H u b b a r d  v. S t a t e , c on c e r n i n g  the c r i m e  of 

e s c a p e  and the definition of o f fi c i a l  d e t e n ti o n .

First, AS 11.56.330(a) is a m e n d e d  to c l a r i f y  that one c o m m i t s  the 

c r i m e  of escape in the fourth degree if, w i t h o u t  l a w f u l  authority, h a v i n g  b e e n  

p l a c e d  u n d e r  actual restraint by a p e a c e  o f f i c e r  b ef o r e  arrest, one r e m o v e s  

o n e s e l f  form the restraint.

Second, AS 1 1 . 8 1 . 9 0 0 ( b ) (34) is a m e n d e d  to include a c t u a l  or 

c o n s t r u c t i v e  restraint under an o r d e r  of the court w i t h i n  the d e f i n i t i o n  of 

o f f i c i a l  detention.

These amendments will n o t  h a v e  a fiscal impact on the D e p a r t m e n t  of 

L a w  b e c a u s e  they are consistent w i t h  the law as it was i nterpreted p r i o r  to the 

r e c e n t  de c i s i o n s of the Court of Appeals.

page of
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A L A S K A  S T A T E  L E G I S L A T U R E  P . O .  B O X  V ,  J U N E A U  9 9 8 1 1

D I S T R I C T  E L E V E N  •  S P E N A R D  ( 9 0 7 )  4 6 5 - 3 8 9 2

NORTHW OOD ■ SPENARD • THOMPSON • TURNAGAIN • UPPER MIDTOWN • WINDEMERE

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  E i l e e n  MacLean, Co-Cha i r
R e p r e s e n t a t i v e  Mike N a v a r r e ,  Co-Cha i r  
F i n a n c e  Commit tee

FROM: R e p r e s e n t a t i v e  Dave Don ley ,  C h a i r
RE: HB 142 - Crime o f  E s c a p e
DATE: F e b r u a r y  27, 1991

I  wou ld  g r e a t l y  a p p r e c i a t e  i f  HB 142 c o u l d  b e  s c h e d u l e d  f o r  a 
f i n a n c e  c om m i t t e e  h e a r i n g .  The b i l l  r e v e r s e s  t h e  e f f e c t s  o f  two 
r e c e n t  A l a s k a  c o u r t  o f  a p p e a l s '  d e c i s i o n s  r e l a t i n g  t o  t h e  c r im e  o f  
e s c a p e  by  c l o s i n g  two l o o p h o l e s  i n  e x i s t i n g  l aw .
I n  t h e  f i r s t  c a s e ,  J a c o b s o n  v .  S t a t e . 786 P. 2d 388 (A la sk a  App.
1990), t h e  d e f e n d a n t  e s c a p e d  t h e  s c e n e  o f  a  c r im e  a f t e r  h a v i n g  b e e n
h a n d c u f f e d  by  a p o l i c e  o f f i c e r ,  b u t  b e f o r e  b e i n g  a r r e s t e d  on  a 
s p e c i f i c  c h a r g e .  The c o u r t  o f  a p p e a l s  r e v e r s e d  t h e  d e f e n d a n t ' s  
c o n v i c t i o n ,  and  h e l d  t h a t  t h e  s t a t u t e  o n l y  a l l o w s  e s c a p e  c h a r g e s  
t o  b e  b r o u g h t  a f t e r  a  d e f e n d a n t  h a s  b e e n  f o r m a l l y  a r r e s t e d  on a 
s p e c i f i c  c h a r g e .  S e c t i o n  2 o f  t h e  b i l l  c l o s e s  t h i s  l o o p h o l e  by 
m ak ing  i t  a c r im e  t o ,  h a v i n g  b e e n  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  by 
a  p e a c e  o f f i c e r  b e f o r e  a r r e s t ,  remove o n e s e l f  f rom  t h e  r e s t r a i n t .
I n  t h e  s e c o n d  c a s e ,  Hubbard  v .  S t a t e , 800 P . 2d 952 (A la sk a  App.
1990) , t h e  d e f e n d a n t  was i n  c o u r t  on a b a i l  h e a r i n g ,  h a v i n g  b e e n
p r e v i o u s l y  r e l e a s e d  on a t h e f t  c h a r g e .  The j u d g e  o r d e r e d  t h e  
d e f e n d a n t  i n t o  c u s t o d y  b u t ,  b e f o r e  an  o f f i c e r  c o u l d  p h y s i c a l l y  
r e s t r a i n  t h e  d e f e n d a n t ,  h e  f l e d  t h e  c o u r t r o o m .  The c o u r t  o f  
a p p e a l s  h e l d  t h a t  t h e  d e f e n d a n t  c o u l d  n o t  b e  c h a r g e d  w i t h  a  c r im e  
u n d e r  t h e s e  c i r c u m s t a n c e s  b e c a u s e  t h e r e  was no i n d i c a t i o n  o f  any  
l e g i s l a t i v e  i n t e n t  t o  p r o h i b i t  t h e  c o n d u c t .  S e c t i o n  3 o f  t h e  b i l l  
c l o s e s  t h i s  l o o p h o l e  by  i n c l u d i n g  c o n s t r u c t i v e  r e s t r a i n t  u n d e r  an  
o r d e r  o f  t h e  c o u r t  w i t h i n  t h e  d e f i n i t i o n  o f  o f f i c i a l  d e t e n t i o n .
Thank  you i n  a d v a n c e  f o r  y o u r  h e l p  i n  s c h e d u l i n g  t h i s  b i l l .
DD:lho I
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Chambers ol 
Walter L. Carpeneti, Judge

S u p e r i o r  ( C o u r t
S t a t e  of A l a s k a

FIRST JUDICIAL DISTRICT
DIMOND COURTHOUSE. BOX U 

JUNEAU.ALASKA 
99811-4100

(907) 463-4741

J a n u a r y  25, 1991

H ono ra b l e  F r a n  Ulmer 
A la sk a  S t a t e  R e p r e s e n t a t i v e  
P.O. Box V 
J u n e a u ,  AK 99811
Re: D r a f t  l e g i s l a t i o n  c o n c e r n i n g

e s c a p e
Dear R e p r e s e n t ^ t v e T u i m e r :

Thank you f o r  you r  l e t t e r  o f  J a n u a r y  23, 1991, r e c e i v e d  h e r e  
y e s t e r d a y ,  c o n c e r n i n g  d r a f t  l e g i s l a t i o n  a d d r e s s i n g  t h e  o p i n i o n s  
o f  t h e  c o u r t  o f  a p p e a l s  i n  t h e  J a c o b s o n  and Hubbard  c a s e s .  You
a s k e d  f o r  my o p i n i o n  o r  comments.

F i r s t ,  I  b e l i e v e  t h a t  t h e  p r o p o s e d  l e g i s l a t i o n  c l e a r l y  
d e f i n e s  a s  c r im i n a l  t h e  c o n d u c t  i n  q u e s t i o n ,  and  i n  t h a t  r e g a r d  
a d d r e s s e s  t h e  conce ' rns r a i s e d  by t h o s e  two c a s e s .

Second , n o t e  t h a t  t h e  p r o p o s e d  c h a n g e s  wou ld  make t h e  
d e f e n d a n t ' s  a c t i o n s  i n  J a c o b s o n  p r o s e c u t a b l e  a s  a m is d em eano r ,  
b u t  n o t  a f e l o n y .  (I make t h i s  o b s e r v a t i o n  b e c a u s e  t h e  
d e f e n d a n t ' s  c o n d u c t  i n  J a c o b s o n  a r g u a b l y  was f e l o n i o u s ,  a l t h o u g h ,  
o f  c o u r s e ,  t h e  c o u r t  o f  a p p e a l s  r u l e d  t h a t  t h e r e  was no v i o l a t i o n
o f  t h e  s t a t u t e . )  I t  i s  a l e g i s l a t i v e  d e c i s i o n  a s  t o  w h e t h e r  t h e
c o n d u c t  s h o u l d  be a m isdemeano r  o r  a f e l o n y ,  b u t  I  w an t e d  t o  make 
s u r e  t h a t  you were  aware  t h a t  t h e  d r a f t  p r o v i d e d  t h a t  remov ing  
o n e s e l f  f rom r e s t r a i n t  p l a c e d  by a p e a c e  o f f i c e r  p r i o r  t o  a r r e s t  
would  be o n l y  a m isdemeano r ,  even  i f  t h e  p e r s o n  had  b een  p l a c e d  
und e r  r e s t r a i n t  f o r  a f e l o n y .



H o n o r a b l e  F r a n  U l m e r P a g e  T w o J a n u a r y  2 5 ,  1 9 9 1

On J a n u a r y  S n t h  I  r e c e i v e d  f rom  you a n o t e  r e g a r d i n g  House 
B i l l  No. 21 and y ^q r  r e q u e s t s  f o r  comments .  I/wou ld  make t h e  
f o l l o w i n g  g e n e r a l  o b s e r v a t i o n s :

1. The p ro p o s e d  l e g i s l a t i o n  d o e s  Trot a d d r e s s  a t  a l l  t h e  
p rob lem  r a i s e d  i n  t h e  J a c b b s o n  and  Hubba rd  c a s e s .  T h a t  i s ,  i t  
d o e s  n o t  change  o r  c l a r i f y  ' th e  d e f i n i t i o n  o f  " o f f i c i a l  
d e t e n t i o n " .

2. The p ro p o s e d  l e g i s l a t i o n  b a s i c a l l y  h a s  t h e  e f f e c t  o f  
c r e a t i n g  a f e l o n y  when one e b c a p e s \ f r o m  o f f i c i a l  d e t e n t i o n  f o r  
m isdemeanor  (or from o f f i c i n a l  d e t e n t i o n  i n  c o n n e c t i o n  w i t h  a 
v a l i d  w a r r a n t ) ,  and d u r i n g  t h e  e s c a p e ^ a k e s  a p o l i c e  v e h i c l e  o r  
an emergency  m ed ic a l  m i c l e .  T h a t  seems, t o  me t o  be  a p o l i c y  
d e c i s i o n  f o r  t h e  l e g i s l a t u r e ,  and  I  do n o tN b e l i e v e  t h a t  I  can 
o f f e r  to o  much which would  be h e l p f u l  t o  t h a t ,  p o l i c y  
d e t e r m i n a t i o n .  /

I  hope t h e s e  comments a r e  h e l p f u l  t o  you .  Thank you f o r  
o f f e r i n g  me t h e  chance  t o  comment. P l e a s e  do n o t  h e s i t a t e  t o  
c o n t a c t  me i f  you have any o t h e r  q u e s t i o n s .

f & f -

“  O t *

S i n c e r e l y ,

W a l t e r  L. C ^ r p e n e t i



S u p e r i o r  (Souri
. State of A l a s k a

FIRST JUDICIAL DISTRICT

Cnambers of 
Walter L. Carpeneti, Jui ge

DIMOND COURTHOUSE. BOX U 
JUNEAU. ALASKA 

99811-4100
(907) 463-4741

December 6, 1990 
( d i c t a t e d  12/5/90)

H on o r a b l e  F r a n  Ulmer 
A l a s k a  House o f  

R e p r e s e n t a t i v e s  
P.O. Box V 
J u n e a u ,  AK 99811
Dea r  F r a n :

E n c lo s e d  p l e a s e  f i n d  c o p i e s  o f  t h e  two c a s e s  wh ich  I  
m e n t i o n e d  t o  you  d u r i n g  y o u r  v i s i t  y e s t e r d a y .

S im p ly  p u t ,  I  c a n n o t  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  wou ld  n o t  
h a v e  i n t e n d e d  t h a t  t h e  c o n d u c t  o f  t h e  d e f e n d a n t s  i n  t h e s e  c a s e s  
b e  p r o s e c u t a b l e  a s  e s c a p e *  Mr. J a c o b s o n  was a p p r e h e n d e d  by a 
p o l i c e  o f f i c e r  u n d e r  e x t r e m e l y  s u s p i c i o u s  c i r c u m s t a n c e s  i n  a 
d a r k e n e d  b u i l d i n g  a f t e r  t h e  o f f i c e r  had  r e c e i v e d  a  r e p o r t  o f  a 
b u r g l a r y  i n  p r o g r e s s .  He r a n  f rom  t h e  o f f i c e r  when he r e a l i z e d ,  
on a d a r k e n e d  s t a i r w a y ,  t h a t  h e  was s p e a k i n g  t o  an  o f f i c e r  o f  t h e  
l aw  and n o t  t o  a  c o n f e d e r a t e .  He was c a u g h t  by t h e  o f f i c e r  some 
h u n d r e d  y a r d s  o r  so  f rom  t h e  b u i l d i n g .  He f e i g n e d  i l l n e s s  i n  an 
a t t e m p t  t o  b r e a k  away, w h ich  was m o m e n t a r i l y  s u c c e s s f u l ,  u n t i l  
t a c k l e d  by t h e  o f f i c e r  a g a i n .  B ro u g h t  b ack  t o  t h e  b u i l d i n g  by 
t h e  o f f i c e r ,  h e  was p l a c e d  i n  h a n d c u f f s ,  w h i ch  h a n d c u f f s  w e r e  r u n  
a r o u n d  a  p o s t  so  a s  t o  s e c u r e  Mr. J a c o b s o n  t o  t h e  p o s t .  The 
o f f i c e r  l e f t  him u n d e r  t h e  g u a r d  o f  an a rmed o f f i c e r .  By 
t r i c k i n g  t h e  o f f i c e r  and  by p u l l i n g  one  h and  t h r o u g h  t h e  
h a n d c u f f ,  Mr. J a c o b s o n  was a b l e  t o  e s c a p e  f rom  t h e  p o l i c e .  He 
was a g a i n  c a u g h t ,  t h i s  t im e  a b o u t  20 m i n u t e s  l a t e r .

The n a r r ow  q u e s t i o n  i n  J a c o b s o n  was w h e t h e r  t h e  d e f e n d a n t  
was " u n d e r  o f f i c i a l  d e t e n t i o n  f o r  a f e l o n y "  when h e  f l e d .  The 
l e g i s l a t u r e  d e f i n e d  o f f i c i a l  d e t e n t i o n  t o  i n c l u d e  " c u s t o d y ,
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a r r e s t ,  s u r r e n d e r  i n  l i e u  o f  a r r e s t ,  o r  c o n f i n e m e n t  u n d e r  an 
o r d e r  o f  a c o u r t . "  I  t h i n k  i t  i s  c l e a r  t h a t  Mr. J a c o b s o n  was i n  
c u s t o d y .  The c o u r t  o f  a p p e a l s  h e l d  t h a t  he  was n o t .  I t s  r e a s o n s  
a r e  s e t  o u t  on p age  393. They a r e  w h o l l y  u n p e r s u a s i v e  t o  me. 
( B r i e f l y ,  i t  makes no s e n s e  t o  c a t e g o r i z e  t h e s e  d e f i n i t i o n a l  
t e rm s  a c c o r d i n g  t o  w h e t h e r  t h e y  d e s c r i b e  c o n t i n u i n g  c i r c u m s t a n c e s  
o r  t h o s e  w h i ch  a r e  f i x e d  i n  t im e ,  and  i t  d o e s  v i o l e n c e  t o  
l e g i s l a t i v e  i n t e n t  t o  e f f e c t i v e l y  i n t e r p r e t  away a t e rm .)  More 
i m p o r t a n t l y ,  I  s im p ly  c a n n o t  b e l i e v e  t h a t  t h e  l e g i s l a t i v e  
i n t e n d e d  t h e  k i n d s  o f  d i s t i n c t i o n s  f o u n d  a t  p ag e  393 when i t  
p a s s e d  t h i s  s t a t u t e .

The Hubbard  c a s e  i s  ev en  more b a f f l i n g .  T h e r e ,  t h e  
d e f e n d a n t ,  i n  a c o u r t r o o m ,  was o r d e r e d  by a j u d g e  t o  r em a in  i n  
t h e  c o u r t r o o m  w h i l e  a  b a i l  h e a r i n g  was s e t  on .  The d e f e n d a n t  had  
p r e v i o u s l y  b e e n  a r r e s t e d ,  was o u t  on r e l e a s e ,  had  a l l e g e d l y  
v i o l a t e d  t h e  c o n d i t i o n s  o f  r e l e a s e ,  and  was r e l e a s e d  a g a i n .
W h i le  t h e  d e f e n d a n t  was s u b s e q u e n t l y  i n  c o u r t ,  t h e  j u d g e  s a i d
"Mr. Hubba rd  w i l l  b e  r em and ed " ,  wh ich  I  t a k e  t o  mean t h a t  he 
wou ld  b e  remanded t o  c u s t o d y  w h i l e  a b a i l  h e a r i n g  was s c h e d u l e d .  
The j u d g e  r e q u e s t e d  t h e  d e f e n d a n t  t o  t a k e  a s e a t  i n  t h e  j u r y  box,
and  he  i n s t e a d  l e f t  t h e  c o u r t r o o m ,  i g n o r i n g  a f u r t h e r  c a l l  by t h e
j u d g e  t o  r em a in .

W i t h o u t  s o u n d in g  l i k e  a  b r o k en  r e c o r d ,  I  s im p ly  c a n n o t  
b e l i e v e  t h a t  t h e  l e g i s l a t u r e ,  when i t  d e f i n e d  " o f f i c i a l  
d e t e n t i o n "  a s  i n c l u d i n g  " c u s t o d y "  (as w e l l  a s  " a r r e s t ,  s u r r e n d e r  
i n  l i e u  o f  a r r e s t ,  o r  c o n f i n e m e n t  u n d e r  an o r d e r  o f  a c o u r t " )  d i d  
n o t  i n t e n d  t h a t  a p e r s o n  i n  Mr. H ubb a rd ’ s s i t u a t i o n  be  c o n s i d e r e d  
a s  b e i n g  i n  c u s t o d y .

I n  d e f e n s e  o f  t h e  c o u r t  o f  a p p e a l s ,  I  b e l i e v e  t h a t  i t  i s  
c o n c e r n e d  a b o u t  t h e  p o l i c y  i m p l i c a t i o n s  o f  c o n t r a r y  d e c i s i o n s  i n  
t h e s e  c a s e s .  The J a c o b s o n  c o u r t  s a y s  a s  much a t  t h e  t o p  o f  t h e  
r i g h t - h a n d  co lumn on p a g e  393. W ith  due r e s p e c t  t o  t h e  c o u r t ,  
h ow ev e r ,  I  b e l i e v e  i t  i s  f o r  t h e  l e g i s l a t u r e  t o  we igh  and  t h e n  
make t h o s e  p o l i c y  d e c i s i o n s ,  and f o r  t h e  c o u r t s  t o  e f f e c t u a t e  
t h o s e  d e c i s i o n s  ( s h o r t  o f  a c o n s t i t u t i o n a l  v i o l a t i o n ,  wh ich  no 
on e  h ^ s  a r g u e d  h e r e ) .
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I  hope t h i s  i n f o r m a t i o n  i s  h e l p f u l  t o  y o u .  I  wou ld  be  happy  
t o  d i s c u s s  i t  f u r t h e r  w i t h  y o u .

S i n c e r e l y , <
sennet iW a l t e r  L. Carpf

E n c l o s u r e s



REPLY TO:

CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: (907) 465-3428

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

WALTER J. H ICKEL, GOVERNOR

The H ono ra b l e  F r a n  Ulmer 
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Ju n e a u ,  A l a s k a  99811 
Dear R e p r e s e n t a t i v e  U lmer :

L a s t  week, y o u r  l e g i s l a t i v e  a s s i s t a n t ,  M a r g a r e t  Pugh, 
a sk ed  t h a t  we p r o v i d e  a s s i s t a n c e  i n  d r a f t i n g  a  b i l l  r e l a t i n g  t o  t h e  
c r im e  o f  e s c a p e .  I n  p a r t i c u l a r ,  sh e  i n d i c a t e d  t h a t  you a r e  
i n t e r e s t e d  i n  r e s p o n d i n g  t o  t h e  c o u r t  o f  a p p e a l s  o p i n i o n s  i n  
J a c o b s o n  v . S t a t e , 736 P . 2d 388 (Alaska App. 1990), and  Hubba rd  v .  
S t a t e , ___  P . 2d ___  (A la sk a  App. 1990) (Op. No. 1092) .

I n  J a c o b s o n , t h e  d e f e n d a n t  e s c a p e d  t h e  s c e n e  o f  a c r im e  
a f t e r  h a v i n g  b e e n  h a n d c u f f e d  by  a p o l i c e  o f f i c e r ,  b u t  b e f o r e  b e i n g  
a r r e s t e d  on a s p e c i f i c  c h a r g e .  The c o u r t  o f  a p p e a l s  r e v e r s e d  t h e  
d e f e n d a n t ' s  s u b s e q u e n t  c o n v i c t i o n  f o r  e s c a p e ,  h o l d i n g  t h a t  t h e  
c r im e  o f  e s c a p e  a s  s e t  o u t  i n  AS 11.56.310 c a n n o t  be  c om m i t t e d  
u n l e s s  and u n t i l  t h e  d e f e n d a n t  h a s  b e en  a r r e s t e d  on an  i d e n t i f i e d  
c h a r g e .  786 P . 2d a t  393.

I n  H u b b a r d , t h e  d e f e n d a n t  was i n  c o u r t  on a b a i l  h e a r i n g ,  
h a v i n g  b een  p r e v i o u s l y  r e l e a s e d  on a t h e f t  c h a r g e .  The s u p e r i o r  
c o u r t  o r d e r e d  t h e  d e f e n d a n t  remanded  t o  c u s t o d y  b u t ,  b e f o r e  an 
o f f i c e r  c o u l d  p h y s i c a l l y  r e s t r a i n  t h e  d e f e n d a n t ,  t h e  d e f e n d a n t  f l e d  
t h e  c o u r t r o om .  The c o u r t  o f  a p p e a l s  h e l d  t h a t  t h e  d e f e n d a n t  c o u l d  
n o t  be  c h a r g e d  w i t h  t h e  c r im e  o f  e s c a p e  u n d e r  t h e s e  c i r c u m s t a n c e s  
b e c a u s e  he had  n o t  " b e e n  p h y s i c a l l y  p l a c e d  u n d e r  a r r e s t "  a t  t h e  
t im e  he  f l e d .  Op. No. 1092 a t  7. The c o u r t  n o t e d  " n o  i n d i c a t i o n  
o f  any  l e g i s l a t i v e  i n t e n t  t o  a d o p t  a d o c t r i n e  o f  r c o n s t r u c t i v e  
r e s t r a i n t . 1" I d .

A t t a c h e d ,  p l e a s e  f i n d  a d r a f t  b i l l  c o n t a i n i n g  two 
s e c t i o n s .  S e c t i o n  1 amends AS 11.56.330 by a d d i n g  a s u b s e c t i o n  
t h a t  makes i t  t h e  m is d em ean o r  o f f e n s e  o f  e s c a p e  i n  t h e  f o u r t h  
d e g r e e  f o r  a p e r s o n  who h a s  b e e n  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  by 
an o f f i c e r  t o  remove h i m s e l f  o r  h e r s e l f  f rom t h a t  r e s t r a i n t  w i t h o u t  
l a w f u l  a u t h o r i t y .  S e c t i o n  2 amends t h e  d e f i n i t i o n  o f  " o f f i c i a l  
d e t e n t i o n "  t o  i n c l u d e  " a c t u a l  o r  c o n s t r u c t i v e  r e s t r a i n t "  u n d e r  a 
c o u r t  o r d e r .  T h e se  two p r o v i s i o n s  w i l l  c l o s e  t h e  l o o p h o l e s  c r e a t e d  
b y ‘ Hubbard and J a c o b s o n  by  p r o v i  c r i m i n a l  s a n c t i o n s ,  f i r s t ,

A :! ;J\ «i if. ; ' " M  ! 1 *y ' '-W
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P a g e  2

when a p e r s o n  f l e e s  a f t e r  h a v i n g  b e e n  h a n d c u f f e d  o r  o t h e r w i s e  
p h y s i c a l l y  r e s t r a i n e d  by a p e a c e  o f f i c e r ,  even  i f  t h e  p e r s o n  h a s  
n o t  b e e n  c h a r g e d  w i th  a c r im e  y e t ,  and ,  s e c ond ,  when a p e r s o n  f l e e s  
t h e  c o u r t r o om  a f t e r  h a v i n g  b e e n  o r d e r e d  i n t o  c u s t o d y  by a j u d g e .

I f  you have  any q u e s t i o n s ,  o r  i f  I  h ave  m i s i n t e r p r e t e d  
y o u r  r e q u e s t ,  I  would b e  happy  t o  d i s c u s s  t h e  m a t t e r  w i t h  you 
f u r t h e r .  A l s o ,  we would v e r y  much a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  
r e v i ew  any work d r a f t  o f  t h e  b i l l  p r e p a r e d  by l e g a l  s e r v i c e s .

Ve ry  t r u l y  y o u r s ,
CHARLES E. COLE
ATTORNEY GENERAL

B y : _________ ( l \ . q X

Margo t rQ .  Knuth 
A s s i s t a n t  Afcttprney G e n e r a l

MOK:me-009



D R A F T ESCAPE
1 / 1 5 / 9 1

Fo r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  c r im e  o f  e s c a p e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 11.56.330 i s  amended t o  r e a d :
Sec .  11.56.330. ESCAPE IN THE FOURTH DEGREE, (a) One 

commits  t h e  c r im e  o f  e s c a p e  i n  t h e  f o u r t h  d e g r e e  i f ,  w i t h o u t  
l a w f u l  a u t h o r i t y ,  one

fl) r em ove s  o n e s e l f  f rom  o f f i c i a l  d e t e n t i o n  f o r  a 
m i s d em e an o r : o r

(2 )  h a v i n g  b een  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  by a p e a c e  
o f f i c e r  p r i o r  t o  a r r e s t ,  o n e  r em ov e s  o n e s e l f  f rom t h e  
r e s t r a i n t .

(b) E sc ap e  i n  t h e  f o u r t h  d e g r e e  i s  a  c l a s s  A m isdemeano r .

* S ec .  2. AS 11.81.900(b)(34) i s  amended t o  r e a d :
(34) " o f f i c i a l  d e t e n t i o n "  means c u s t o d y ,  a r r e s t ,

s u r r e n d e r  i n  l i e u  o f  a r r e s t ,  o r  a c t u a l  o r  c o n s t r u c t i v e
r e s t r a i n t  [CONFINEMENT] u n d e r  an  o r d e r  o f  a c o u r t  i n  a
c r i m i n a l  o r  j u v e n i l e  p r o c e e d i n g ,  o t h e r  t h a n  an o r d e r  o f
c o n d i t i o n a l  b a i l  r e l e a s e ;
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