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STATE OF ALASKA 
1991 LEGISLATIVE SESSION

Revision Date: 4/15/91_________

Title: Veterans Land Discount

BILL N O. CS HB 134 (RES)

Natural ResourcesDepartment Affected:
BRU: Land & Water Management

Applicable.j Lq._,state land Component: Land & Water Management

Sponsor: House Military & V eteran A f f a irs _

Requestor: HOUSE FINANCE COMMITTEE________  COMPONENT SERIAL NO.
---------1---------

4 3 1 1

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 1 2 .0

SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 12 .0 - 0 - - 0 - - 0 - - 0 -  . - 0 -

CAPITAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

REVENUE - 0 - - 0 - - 0 - - 0 - - n -

FUNDING: (Thousands of Dollars)

GENERAL FUND 12 .0 - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS

OTHER

TOTAL 12 .0 - 0 - - 0 - - 0 - - 0 - - 0 -
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FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impact
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered: 3/15/91
Referred: Finance

Sponsor(s): HOUSE SPECIAL COMMITTEE ON MILITARY AND VETERANS’ AFFAIRS

A BILL 

FO R  AN ACT ENTITLED

1 "An Act relating to the effective date of the veterans’ land discount applicable to state

2 land and to land discounts allowed under tha t program ; and providing for an effective

3 date."

4 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE OF ALASKA:

5 * Section I. FINDINGS AND PURPOSE, (a) The legislature finds that

6 (1) AS 38.05.058, enacted by sec. 6, ch. 181, SLA 1978, established a land discount

7 program. The state’s land discount program authorized a progressively reduced purchase price for state

8 land acquired for residential use based on the applicant’s number of years of residence in the state. The

9 program established a maximum discount on the purchase price of the land that an applicant might claim.

10 (2) In 1979, the state’s land discount program authorized by AS 38.05.058 was amended

11 by secs. 23 - 25, ch. 85, SLA 1979, to increase the maximum discount that an applicant who was a

12 qualified veteran could claim under that program.

13 (3) In Gilman v. Martin, 662 P.2d 120 (Alaska 1983), the Alaska Supreme Court

14 considered the granting of a land discount by a municipal ordinance based on the applicant’s length of

CS FOR HOUSE BILL NO. 134 (RESOURCES)
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1 residence. Applying the conclusion reached in Zobel v. Williams, 457 U.S, 55. 102 S.Ct. 2309.

2 72 L.Ed.2d 672 (1982), the court determined that the municipal ordinance establishing a land discount

3 program was unconstitutional as a violation of the equal protection clauses of the United States and

4 Alaska Constitutions. The decision, published April 1, 1983, did not involve the examination of the

5 analogous state land discount statute, AS 38.05.058.

6 (4) Following publication of the opinion, the Department of Natural Resources, acting

7 on advice from the Department of Law, determined that the state’s residential land discount provisions

8 of AS 38.05.058, including the veterans’ land discount provision, would no longer be implemented.

9 (5) The First Session of the Thirteenth Alaska State Legislature substantially revised state

10 laws that were based on residency and residence requirements. In sec. 19, ch. 67, SLA 1983. the

11 legislature eliminated the land discount program, repealing AS 38.05.058 effective July 16, 19S3.

12 (6) The Second Session of the Thirteenth Alaska State Legislature established the current

13 veterans’ land discount benefit, AS 38.05.940, by sec. 48, ch. 152, SLA 1984. The provision took effect

14 July 6, 1984.

15 (7) Taken together, the court opinion, administrative decision of the Department of

16 Natural Resources, and legislative revision of the veterans’ land discount left certain veterans without

17 the opportunity to claim a land discount benefit provided by state law.

18 (b) The purpose of this Act is to ensure that all veterans are treated equally and that the veterans

19 who purchased land from the state after March 31, 1983, and before July 6, 1984, are not denied the

20 veterans’ discount that was available to all other veterans purchasing land from the state. Granting this

21 retroactive discount serves the public purpose of making clear to those who contemplate joining the

22 nation’s armed forces in the future that the state will honor their sacrifice on behalf of the nation and

23 grant benefits to them in the same manner that it has granted benefits to other veterans.

24 (c) The effect of this Act is to provide the benefit of the veterans’ land discount of current law

25 to certain veterans who did not receive a discount under the former land discount program due to the

26 administrative decision of the Department of Natural Resources based on the decision in Gilman v.

27 Martin. The provision is particularly intended to apply to veterans who had submitted applications

28 claiming the veterans’ land discount of former law, including but not limited to persons who were unable

29 to claim the benefit of the veterans’ land discount on land offered for sale at the June 4, 1983, lottery

30 sale.

31 * Sec. 2. AS 38.05.940, as enacted by sec. 48, ch. 152, SLA 1984, is retroactive to April I, 1983.

CSI1B 134(RES) -2-
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1 * Sec. 3. APPLICABILITY, (a) This Act applies only to persons who qualified for the veterans’

2 land discount of AS 38.05.940, enacted by sec. 48, ch. 152, SLA 1984, and made retroactive to April 1,

3 1983, by sec. 2 of this Act, and who, after March 31, 1983, and before July 6, 1984, purchased from

4 the state land for which the discount may apply.

5 (b) For land that a person purchased from the state after March 31, 1983, and before July 6,

6 1984, to which the veterans’ land discount of AS 38.05.940, enacted by sec. 48, ch. 152, SLA 1984, and

7 made retroactive to April 1, 1983, by sec. 2 of this Act, applies, a person may not claim both the benefit

8 of the maximum land discount authorized to veterans by the provisions of former AS 38.05.058. enacted

9 by secs. 23 - 25, ch. 85, SLA 1979, and the benefit of the veterans’ land discount of AS 38.05.940.

10 (c) The Department of Natural Resources shall credit, without interest, to the account of a person

11 who qualifies for the veterans’ land discount under sec. 2 of this Act an amount equal to the difference

12 between the amount of the original purchase price of the land and an amount equal to that purchase price

13 with application of the discount authorized by AS 38.05.940. If the amount of the credit exceeds the

14 persons’s remaining payment obligation to the state, or if the person does not have a remaining payment

15 obligation to the state, the Department of Natural Resources shall pay, without interest, to the person the

16 amount in excess of the person’s remaining payment obligation.

17 (d) The veterans’ land discount authorized by the retroactive application of AS 38.05.940,

18 authorized by sec. 2 of this Act, applies to land transferred to the University of Alaska. As to the

19 application of the discount to this land,

20 (1) the University of Alaska shall provide the credit authorized by (c) of this section to

21 persons who qualify for it; and

22 (2) the commissioner of natural resources shall reimburse the University of Alaska for

23 the total amount of all credits allowed for persons under (1) of this subsection.

24 (e) The provisions of this Act do not apply to a person who

25 (1) obtained land using a veterans’ land discount under former AS 38.05.058 or under

26 AS 38.05.940 whether the person obtained the discount directly or by assignment;

27 (2) obtained land for which the discount authorized by this Act may apply if the person

28 has relinquished the land or the land has been the subject of default or foreclosure; or

29 (3) obtains land by assignment.

30 * Sec. 4. IMPLEMENTATION OF THIS ACT. (a) The commissioner of natural resources shall

31 publish, at least once a week for at least four successive weeks in newspapers of general circulation

l!B0134c -3-
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1 within the state, a notice of the availability of the veterans’ land discount authorized by sec. 2 of this

2 Act.

3 (b) A person who at the time of purchase of state land was eligible for the veterans' land

4 discount authorized by sec. 2 of this Act

5 (1) shall apply to the Department of Natural Resources for the discount;

6 (2) may not obtain the veterans’ land discount authorized by sec. 2 of this Act unless the

7 person submits a complete application for the veterans’ land discount not later than one year after the

8 effective date of this Act.

9 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

CSIIB 134(RES) -4-
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S T A T E  O F  A L A S K A  
1 9 9 1  L E G I S L A T I V E  S E S S I O N

Feb. 25,1991

BILL NO. CS HB 134 (Res)

Revision Date*_______
Title: Veterans Land Discount Applicable
to state land______ ___ __________________
Sponsor: House Military & Veterans Affairs
Requestor: House Military & Veterans Affairs

Natural ResourcesDepartment A f f e c t e d : ________
BRU: Land & Water Management
Components: Land & Water Mansgtanent

BXPEND1TURE5/RB VENUES:

COMPONENT SERIAL NO. 

(Thousands of Dollars)

431

OPERATINO FY 92 FY93 FY 94 • FY95 FY 96 FY 97
PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 

" LAND&STRUCTURES 
GRANTS,CLAIMS 
MISCELLANEOUS

14.2 213
-

12.0
■ -•

. .

•

TOTAL OPERATINO 26.2 213 0.0 0.0 0.0 0.0

CAPITAL

RBVENUE

FUNDINO: (Thousands of Dollars)
GENERAL FUND 26.2 213
FEDERAL FUNDS
OTHER
TOTAL 26.2 213 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TlMB
PART-TIME
TEMPORARY

•
1.0 1.0

Estimate of Current year impact:
ANALYSIS: (Attach a S'-iarate page if necessary)

See Attached

a) Prepared by: _______
' ^ “Division: Land & Water Management

Ron Swanson

Approved by Commissioner:___________ Harold Heinze
Agency: Department of Natural Resources

Phone: 
Date:

Dale:

762-2680
Feb. 25,1991

■iarnfrfPTy laa i.

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
& Impacted Agency(les).
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F i s c a l  N o t e  f o r  C S  H B  1 3 4 . \ ( R^ V , '  c o n t i n u e d

Approximately 850 parcels of land were sold by the department 
between April 1, 1983 and July 6, 1984, the.period of retroactivity 

established by this bill. Based on the results of past state land 

sales, approximately 35% of the 850 parcels could have been sold to

This fiscal note will allow the hire of a temporary Natural Resource 
Officer I (pay range 14) for 4 months in and 6 months in FY
93. During FY 92, this person would prepare advertisements for 
display in newspapers throughout the state, as well as veteran's 
publications, and work with the Department of Military and Veterans 
Affairs to ensure that eligible veterans are notified about this 

retroactive land discount program. In FY 92 and FY 93, this person 
..will process and adjudicate applications, and provide refunds to 
those who qualify for the program. ■■

The contractual monies (300) will pay for the display ads in 
newspapers.



S t a t e  o f  A l a s k a

C O - CH A IR . H O U SE  J U D IC IA R Y
V IC E - C H A IR , H O U S E  LABOR  A N D  C O M M E R C E

H O U S E  H E A L T H . E D U C A T IO N  
A N D  S O C IA L  S ERV IC ES

Committees P .O . BOX  V 
JU N EA U . A LA SKA  99811 

(907)445-4712 
445-4948/4986 

(SESSION)

914 C L A Y  C O U R T  
A N C H O R A G E . A LA SKA  99503 

(907) 276-4*44

Representative Max F. Gruenberg, Jr.
District 11 

Spenard, Upper Midtown Anchorage

M E M O R A N D U M  

DATE: February 19, 1991

TO: Members of the Special Committee on Military and

Veterans' Affairs

FROM: Representative Max F. Gruenberg, Jr.

SUBJECT: HB 134, Veteran's Land Bill

I am pleased we have introduced HB 134 as a committee bill. 

This legislation grew out of a constituent problem in my 

district. Mr. Jeff Sisson brought it to my attention that he 

and his brother Glen were denied their twenty-five percent 

veteran's discount when they purchased state land in a lottery 
on June 4, 1983.

The discount for veterans on state land was discontinued on 
April 1, 1983 by order of the Commissioner of Natural 

Resources. Her decision was based on an attorney general's 

opinion growing out of an Alaska Supreme Court case, Gilman v. 

Martin, 662 P.2d 120 (Alaska 1983.) Pursuant to the 

commissioner's order, no discounts were given in the land 

lottery on June 4, 1983. The unconstitutional land discount 

statute, AS 38.05.058, was repealed July 16, 1983.

The veterans' discount was reinstated effective July 6, 1984 

(AS 38.05.940.) HB 134 seeks to compensate veterans caught in 

the time window between April 1, 1983 to July 6, 1984 by 

making the effective date of AS 38.05.940 retroactive to April 
1, 1983.

We estimate that approximately one third of the parcels sold 

between April 1, 1983 and July 6, 1984 will qualify for a 

veterans discount under HB 134. However, because only one 

discount per lifetime is allowed, it is likely not all 

veterans will take advantage of this statutory change.



A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

Rep. Ivan, Chair 
Rep. Davidson 
Hep. Foster 
Rep. Gruenberg 
Rep. M.W. M iller

P.O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) -165-1527

S p e c i a l  C o m m i t t e e  o n  M i l i t a r y  f t  V e t e r a n s  A f f a i r s

CHANGES ADOPTED IN  CS f o r  HB 134 (RES)

The following changes were incorporated into the Resources CS for HB

Page 3, line 101 This change allows for the granting of a payment 

credit to be applied to each account in the amount of the discount. 

This will be a non-cash application to the account that would satisfy 

accrued interest to the date of application and the balance to reduce 

the remaining principal balance. This would require less work than 

issuing a warrant and significantly alters the appropriation amount 

found in HB 176 from $100,000 to $50,000. The appropriations are still 

required to satisfy those accounts with a zero balance or accounts 

where the credit amount is greater than remaining balance.

Page 3, line 17: Applies the veterans discount to land transferred to

the University of Alaska. The University will provide the credit and 

the department will reimburse the university for the total amount of 
credits allowed.

Page 3, line 24: This provision limits applicability of the discount.

The discount can be applied only one time per parcel and cannot be 

applied to another veteran if the land is assigned or obtained through 

default or foreclosure or if the land has been relinquished. Parts of 

this provision were found in section 4 of the original Military and 
Veterans Affairs committee substitute.

134:



A l a s k a  S t a t e  L e g i s l a t u r e

Rep. Ivan, Chair 
Rep. Davidson 
Rep. Foster 
Rep. Gruenberg 
Rep. M.W. M ille r

H o u s e  o f  R e p r e s e n t a t i v e s

P.O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 165-1527

S p e c i a l  C o m m i t t e e  o n  M i l i t a r y  &  V e t e r a n s  A f f a i r s

SECTIONAL ANALYSIS FOR CS FOR HB 134 (Res)

SECTION 1: The seven paragraphs of subsection (a) briefly recount

tlie history of the land discount program as applicable to veterans.

Subsection (b) announces the purpose of the act: assistance to

veterans who may have qualified for the benefits of the veterans 

land discount program by April 1, 1983, whose rights were suspended 

because of the administration's setting aside of the residential 

land discount program after issuance of the Gilman v. Martin 

decision of that date and who did not again eligibility for a land 

discount until the current program was enacted effective July 6, 
1984.

Subsection (c) announces the effect of the act: provide the benefit

of the veterans' land discount of current law to those veterans who 

did not receive a discount under the former land discount program 

due to the administration's suspension of land discounts.

SECTION 2: Makes the current veterans' land discount retroactive to
April 1, 1983.

SECTION 3: Sets out the parameters on the applicability of the

previous sections. This section also directs the commissioner of 

the Department of Natural Resources to compensate or allow credits 

to a qualified, veteran who may have paid the state for land obtained 

during the period the discounts were not applicable. This section 

also details how discounts apply to university lands and how DNR and 

the university will apply a discount. It also establishes those who 
would not be eligible for a discount.

SECTION 4: Describes the publication and application process. Also

establishes a one year period for which a veterans' land discount 

can be applied.

SECTION 5: Establishes an immediate effective date.



c r p c-p r p  /r\ W A L T E R  J . H IC K E L , G O V E R N O R

l
4 0 0  W IL L O U G H B Y  A V E N U E  
J U N E A U , A L A S K A  9 9 8 0 1 - 17 9 6  
P H O N E : (9 0 7 ) 4 6 5 - 2 4 0 0  
F A C S I M I L E :  (9 0 7 )  5 8 6 - 2 7 5 4

O E M ltT M E N T  OF N A TU R A L R ESO U R C E S
March 15, 1991 ,

OFFICE OF THE COMMISSIONER /
The Honorable Eileen MacLean, Co-Chair 
The Honorable Mike Navarre, Co-Chair 
House Finance Committee 
P.O. Box V 
Juneau, AK 99811

Dear Representatives MacLean and Navarre:

Subject: CSHB 134 (Resources), which relates to the effective date 
for a state veteran's land discount program.

Position: The Department of Natural Resources supports this bill.

Background: In 1978, AS 38.05.058, which allowed residents a 5%
discount on state land lottery purchases for each year of Alaska 
residency (up to 50% of the parcel purchase price), was enacted. In 
1979, this law was amended to allow veterans an additional discount 
of up to 75% or $37,500, whichever was less. The Kenai Peninsula 
Borough, under borough ordinance, offered a similar discount co 
purchasers of borough land. The borough program was challenged in 
court, and ruled unconstitutional by the Alaska Supreme Court on 
April 1, 1983. As a result of the court's ruling, and based on 
advice from the Attorney General, the Commissioner of Natural 
Resources determined that state land purchase discounts would be 
discontinued as of April 1, 1983.

The Legislature subsequently established a new veteran's land 
discount program that took effect on July 6, 1984. CSHB 134 
(Resources) would allow veterans who purchased state land between 
April 1, 1983 and July 6, 1984, but were not permitted to claim the 
veteran's discount, to retroactively claim that discount. The 
discount would be credited to the amount due on the land. If the 
land has been paid for, the discount amount would be refunded. 
Discount applicants will be required to document their eligibility 
for the program. The department will notify the public about the 
program through newspaper advertisements and veteran's publications.

Please let me know if you need additional information related to 
this bill.

Sincerely,

C
Harold C. Heinze 
Commissioner

enclosure
cc: Committee members

Bruce Kendall, Legislative Liaison, Office of the Governor 
Major General Hugh L. Cox Commissioner, Department of Military 
and Veterans Affairs
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M E M O R A N D U M S t a t e  o f  A l a s k a  |

?o. Ric ha r d LaFebvre, D e pu ty  D i r e c t o r  sati; 
D i v i s i o n  of Land & W a t e r  M a n a g e m e n t  
D e p a r t m e n t  o f  N a t u ra l Res o ur ce s f i l e  n o :

fbcvt N o r m a n  C. G o ra uc h 
A t t o r n e y  Gene ra l

By: B a r b a r a  J, M i r a c l e
A s s i s t a n t  A t t o r n e y  G e n e ra l 
N a t u r a l  R e s o u r c e s - A n c h o r a g e

TELEPHONE NO: 

SUBJECT:

October 23, 1984 ?

1 66-137-85 $
%

276 -3 55 0 |

T r e a t m e n t  of apppli-2. 
cati o ns  for r e s i d e n c e  
la nd  d is c ou nt s afters- 
r e p e a l  of AS 3 P . 0 5 . 0 5 o

1 \

/
i

In a m e m o r a n d u m  d a t e d  S e p t e m b e r  10, 1984, y o u  h a v e
asked, w h e t h e r  the D e p a r t m e n t  s t i l l  h a s  the a u t h o r i t y  to give l a n d  
d i s c o u n t s  to c e r t a i n  c a t e g o r i e s  o f  p u r c h a s e r s  o f  state lan d u n d e r  
A S  3 8. 05.058 w h i c h  w a s  r e p e a l e d  b y  the l e g i s l a t u r e  in 1983.

T h e  short a n s w e r  to y o u r  q u e s t i o n  is that the d e p a r t­
m e n t  m a y  o n l y  g r a n t  r e s i d e n c y  d i s c o u n t s  to p u r c h a s e r s  of s t a t e  
l a n d  w h o s e  r i g h t  to p u r c h a s e  the l a n d  a n d  r e c e i v e  a, l an d d i s c o u n t  
w a s  f ul ly  v e s t e d  p r i o r  to the r e p e a l  o f  A S  38.05 .0 58 .

•

B A C K G R O U N D

In 1978 h e  l e g i s l a t u r e  e n a c t e d  A S  38.05.058, t he
r e s i d e n c y  l a n d  m e  pr ogram, w h i c h  g a v e  A l a s k a n  r e s i d e n t s  a
5Z d i s c o u n t  of* C  -jrice of s t a t e  l a n d  f o r  e v e r y  y e a r  they h a d
r e s i d e d  i n  the u p  to a  m a x i m u m  o f  a 5 OZ d i s c o u n t  or $25 ,000
w h i c h e v e r  w a s  £s. 1/ T h e  K e n a i  P e n i n s u l a  B o r o u g h  a d o p t e d  a 
s i n i l a r  r e s i d e n c y  d i s c o u n t  p r o g r a m  f o r  the p u r c h a s e  of b o r o u g h  
land. T h e  b o r o u g h  p r o g r a m  w a s  c h a l l e n g e d  i n  c o u r t  as an u n c o n­
sti t u t i o n a l  d e n i a l  o f  the e q u a l  p r o t e c t i o n  o f  the law. T h e  
A l a s k a  S u p r e m e  C o u r t  i n v i t e d  th e s t a t e  to w T l t e  a n  a m i c u s  c u r i a e  
b r i e f  d e f e n d i n g  t he d i s c o u n t  p r o g r a m  in the K e n a i  P e n i n s u l a  
B o r o u g h  ca se  s i n c e  the state h a d  a s i m i l a r  pr og ra m . T h e  c o u r t  
h e l d  in G i l m a n  v. M a r t i n . 662 P . 2 d  120 (Alaska 1983), t h a t  t h e  
b o r o u g h  d i s c o u n t  p r o g r a m  w a s  u n c o n s t i t u t i o n a l .  The, c o u r t  s t a t e d  
that its d e c i s i o n  d i d  n o t  t e r m i n a t e  the s t a t e  p r o g r a m  b u t  n o t e d  
that the b o r o u g h  a n d  s t a t e  p r o g r a m s  w e r e  similar. 662 P „ 2 d  127 
n.9, 129 n.ll.

m
■%
.9%

1/ T h e  d i s c o u n t  w a s  g r e a t e r  f o r  v e t e r a n s .  S ee A p p e n d i x  A  fo r 
text of A S  38.05.058.
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R i c h a r d  LaFeb D e p u t y  D i r e c t o r  
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On A p r i l  8, 1984, the C o m m i s s i o n e r  of the D ep a rt me nt  of
N a t u r a l  R es ources decided, u p o n  the a dv ic e of the A t t o r n e y  
G e n e ra l 's  Office, that the state d i s c o u n t  p r o g r a m  was u n c o n s t i t u­
tional and  m u s t  b e  d i s c o n t i n u e d  as o f  A p r i l  1, 1983, the date of 
the G i l m a n  v. M a r t i n  opinion. T h e  c o c m i s s i o n e r  allow ed  a r a t h e r  
b r o a d  c a t e g o r y  ox a p pl ic an ts  to c o n t i n u e  to receive a r e s i d e n c y  
land d i s c o u n t  on v a r i o u s  e q u i t a b l e  grounds. I assume this 
g e n e r o s i t y  w a s  b a s e d  on the fact that w h i l e  it seemed likely that 
the strata lan d  d i c o o u n t  p r o g t a m  w e a  u nc o u& L i L u l l o n a l ,  it had n ot 
be en  d e c l a r e d  such by the c o u r t  in th e G i lm a n v. M a r t i n  case. 2/ 
I w i l l  n o t  a n a l y z e  the c o m m i s s i o n e r ' s  A p r i l  8, 1983 d e c i si on  T n  
this m e m or an du m.  This d i s c u s s i o n  w i l l  b e  limited to the e f f e c t  
of the r e p e a l  o f  A S  38 .0 5, 05 8  b y  the l e g i s l a t u r e  on Ju l y 16, 1983 
sec. 19, ch. 67 S L A  1983.

T he e f f e c t  of the r e p e a l  o f  a stat ut e is to t e r m i n a t e
the r i g h t  to a ct u n d e r  that s t a t u t e  in the future. 1A 
Sutherland. S t a t u t o r y  C o n s t r u c t i o n . § 23.33 (4th ad. Sands). 
A i a s K a  has a g e n e r a l  savings p r o v i s i o n ,  AS 01.10.100(a), w h i c h  
p r e s e r v e s  righ ts  w h i c h  h a v e  a l r e a d y  v e s t e d  u n d e r  r e p e a l e d  
statutes. ,\S 0 1. 10 .100(a) states:

T he r e p e a l  or a m e n d m e n t  o f  a n y  law does not 
r e l e a s e  or e x t i n g u i s h  a n y  p e n a l t y ,  forfeiture, or 
l i a b i l i t y  i n c u r r e d  o r  r i g h t  a c c r ui ng  or accr ue d 
u n d e r  s u c h  law, u n l e s s  the r e p e a l i n g  or amending 
act so p r o v i d e s  e x pr es sl y.  T h e  law sh al l  be 
t r e a t e d  as r e m a i n i n g  in f o r c e  f o r  the p u r p o s e  of 
s u s t a i n i n g  any p r o p e r  a c t i o n  or p r o s e c u t i o n  for 

* the e n f o r c e m e n t  of the r i g h t ,  p enalty, forfeiture, 
or liability. (Emphasis added).

T he p h r a s e  " r i g h t  a c c r u i n g  or a c c r u e d "  h a s  b a a n  c o n s t r u e d  b y  t h e  
A l a s k a  S u p r e m e  C n w r  rn r p a n  a v e s t e d  right .  D o w l i n z  v. Do*#lime. 
679 P . 2 d  480, 4 82 (Alaska 1984); A l a s k a  " P u b l i c  U t i l i t i e si ■ * " ^  ,

2/ T h e  court in G i l m a n  v. M a r t i n  m e n t i o n e d  s o m e w h a t  a m b i g u o u s l y  
that the fact that cne state d i s c o u n t  p r o g r a m ,  u n l i k e  the K e n a i  
B o r o u g h  program, h a d  b e e n  in e f f e c t  f o r  five years m i g h t  r a i s e  
" s p e c i a l  c o n s i d e r a t i o n s "  i f  the c o u r t  w e r e  c o n s i d e r i n g  the s t a t e  
d i s c o u n t  statute.

L E G A L  A N A L Y S I S
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C o mm is si on  v. C h u g ac h E lectric A s s o c i a t i o n ,  I n c . . 580 P . 2d 687, 
69Z CAiaaka 1 9 ^ 8 ) T S l a w e i l  v. Scheeie, 355 P.~2d 584, 586 (Alaska 
1960). In D o w l i n g  v. D o w l i n g , 579 P . 2d at 482, the A l a s k a  
Supreme Court st ated ‘‘the term  'vested' m ea n s 'fixed; accrued; 
settled; a b s o l u t e . " 1

W i t h  these legal p r i n c i p l e s  in m i n d  I will e x am in e y o u r  
a b i li ty  to c o n t in ue  to apply the r e p e a l e d  d i s c ou nt  statute to 
several atata land programs: a p p l i c a t i o n s  b y  a lessee to p u r c h a s e  
land h e l d  in a atate lease u n d e r  A S  38,05.102, p u r c h a s e  of a
remote p a r c e l  leasehold, a n d  p u r c h a s e  o f  a n  o p e n  to e nt ry  l e a s e­
hold.

L es se e p r e f e r e n c e .

Under A S  38.05.102, the c o m m i s s i o n e r  m a y  a l l o w  t h e
h ol de r o f  a state lease to p u r c h a s e  th e l a n d  in the lea se h ol d f o r  
its fa i r m a r k e t  v a l u e  at the t e r m i n a t i o n  of the lease if the l a n d  
is o f f e r e d  for sal e or l o n g - t e r m  l e a s e  a n d  if ha determines t h a t  
it is in the b e s t  i n t e r e s t  of the state. 31 The d e c i s i o n  to 
a l lo w a state l es se e  to p u r c h a s e  is s o l e l y  w i t h i n  the d i s c r e t i o n  
of the commissioner.

Y o u  h a v e  i n q u i r e d  w h e t h e r  a n  indivi du a l w h o  a p p l i e d  to 
p u r ch as e  u n d e r  AS 38 .0 5. 10 2 m a y  s t i l l  be g i ve n a land d i s c o u n t
under AS 38 . 05.058 if tl:.A a p p l i c a t i o n  w a s  m a d e  pr io r to A p r i l  1,
1983 (the date o f  G i l m a n  v. M a r t i n ) , b e t w e e n  April 1, 1933 a n d
J u l y  16, 1983 (the date or the r e p e a l  o f  AS 38.05.058), or a f t e r
J ul y 16, 1983. A n  a p p l i c a t i o n  to p u r c h a s e  u n d e r  AS 3 8 . 0 5 . 1 0 2
does n o t  v e s t  a n y  r i g h t  w h a t s o e v e r  in th e  a p p l i ca nt  to p u r c h a s e
the land. T h e  c o m m i s s i o n e r  m a y  c h o o s e  n o t  to e x e r c i s e  h i3 
d i s c r e t i o n  to g r a n t  the r equest. U n l e s s  the c o m m i s s i o n e r  e n t e r e d  
a final d e c i s i o n  to g r an t the p u r c h a s e  r e q u e s t  and the a p p l i c a n t  
h a d  f i l e d  a p r o p e r  a p p l i c a t i o n  f o r  a r e s i d e n c y  d i s c o u n t  p r i o r  to 
the r e p e a l  of the d i s c o u n t  statute, t he a p p l i c a n t  m a y  n o t  r e c e i v e  
a d i s co un t onc e the a u t h o r i z i n g  s t a t u t e  is repealed. * U n t i l  the 
a p p l i c a t i o n  to p u r c h a s e  is g r a n t e d  a n d  the discount, a p p l i c a t i o n  
filed, t h e  a b i l i t y  to p u r c h a s e  t h e  l a n d  a t  a d i s c ou nt  p r i c e  is

3/ T he  t e x t  o f  AS 38 .05 .102 i s  a t  A p p e n d ix  B,

L
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not "settled"; it is not a vested right preserved by the Alaska 
saving statute. 4/

Open To Entry Lease Pur ;hase

The open to entry program, under AS 38.05.077 5/
authorized applicants to lease up to 5 acres of state land Tn
designated areas for a period of 10 years. At the end of the 10
year period, the lessee had the option of purchasing the land for 
it3 fair market value at the time the lease was entered. The
decision to purchase was solely that of the lessee. The commis­
sioner could not refuse to sell the land if the lessee exercised 
his purchase option. Most open to entry parcels were leased in 
Che late 1960's through 1973. The department did not hold 
another GTE land disposal -\r.til 1979. The OTE statute was
repealed in 1979. Section 31, ch. 85 SLA 1979.

Most individuals who participated in the early OTE
program must necessarily have entered into a contract to purchase 
the land by. 1983, prior to the repeal of the discount program and 
the Gilman v. Martin decision. They will, therefore, either have 
a patent to cne land or a sales contract incorporating a land 
discount if they were eligible and applied for the discount. 
Such individuals have a vested right to the land discount.

It is possible that a few individuals who participated 
in the early OT S‘program were still leasing their parcels in 1983 
when the discount program was repealed. The discount, program was 
not in erfact during the early OTE program because AS 38.05.058 
was not adopted until 1978. Therefore neither the early OTE 
leases or the advertising for chose sales mention a discount. 
Once the discount statute was repealed, the early OTE partici­
pant, who had not already entered into a sale contract with the 
state at a discounted purchase price, wa3 ineligible to receive a 
residency disccunt.

4/ Although your request segregates University leases from ocher 
"state leases, I have not discussed them separately since the 
applicable legal principles are the sane.

3 /  T h e  t e x t  o f  f o r m e r  A S  3 8 . 0 5 . 0 7 7  i s  c o n t a i n e d  i n  A p p e n d i x  C .
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The status of individuals who participated in the last 
OTE disposal in 1979 is more complicated. The disposal brochure 
for the sale states that eligible" applicants would receive a land 
discount on the purchase price of parcels offered in the 
disposal. However, the state OTE lease agreement does not 
mention the land discount. Certainly there is no problem with 
individuals who entered into a sale contract prior to the repeal 
nf the discount ocatute. As dl»uuiiHud above, their contract 
gives them a vested right to a discount. Individuals who are 
still leasing their OTE parcel are more problematical. They do 
not have a written contract provision guaranteeing the land 
discount. However such applicants could make a good argument 
that once a lease is entered into the advertised terms of the 
sale (including a discounted sale price) are necessarily incor­
porated in the sale contract.

The OTE lease is intended to be the final embodiment of 
the lease agreement between the state and the OTE applicant. The 
issue is wnether the terms of the disposal promised in the 
disposal brochure (such as the purchase option and residency 
discount) which are not incorporated in the agreement are never­
theless part of the agreement. The question rums., upon whether 
the lease agreement is a complete integration of-the contract 
terms or only partial so that, it cannot- be contradicted but can 
be supplemented by evidence of additional consistent term 3  
contained in the disposal brochure. ■ J. Calamari and J. Perillo, 
Contracts at § 40 (1970). It could bn argued chat the OTE lease 
agreement .does not contain all the c a m s  of the OTE disposal-.. 
The purchase option and the residency discount were, terms of the 
disposal omitted from the lease agreement but agreed upon by rhe 
state and OTE lessee at the time the lease was entered into.

Remote Parcel

The remote parcel program succeeded the OTE program in 
1979 at AS 38.05.077 - .078. 6 /  For the purpose of your inquiry, 
the two programs are quite similar. The remote parcel program 
authorized successful applicants to lease state land for a period 
up to 10 years with an option to -purchase the land at its fair

13:46 t J 9 0 7 \ C  529 A N C H  D L W I  V. ® 006

6/ The text of the remote parcel statute is contained in Exhibit
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■
market value at the date the lease was entered. The commissioner 
cannot refuse to sell the land if che remote parcel lessee exer­
cises his purchase option.

The remote parcal program was repealed by the legisla­
ture in 1984. Section 7, ch, 103, SLA 1983. The legal analysis 
concerning the applicability of a land discount to the remote 
parcel program is the same as the OTE program. If an individual 
had either patent to the land obtained at a discounted price or a 
sale contract incorporating the land discount, ha has a vested 
right to the discount. If a remote parcal lessee did not 
exercise his option to purchase until after the discount wa3 
repealed, the analysis, as in the case of late OTE purchasers, is 
more complicated. The disposal brochures for the remote parcel 
program which you sent for my review ell state that eligible 
applicants would receive a land discount on the purchase price of

farcels offered in the sale. However, the state remote parcal 
ease agreement does not mention the land discount. As in the 

case of the OTE lessee, the remote parcel lessee can make a good 
argument that once a lease is entered into the advertised terms 
of the sale, including the discounted sale price,, are necessarily 
incorporated in the sales contract.

Conclusion

.In conclusion only vested rights are • saved when a 
statute i3 repealed. An application to purchase land in a state 
leasehold under AS 38.05.102 does not confer any right upon the 
applicant either to purchase land or to recaive a discount on the 
purchase. Where a discount is incorporated in a purchase agree­
ment for state land, the purchaser has a vested right to receive 
the discount. Although the remote parcel and OTE lease 
agreements do not mention the residency discount program, the 
provision of the disposal brochures which promises the discount 
to eligible applicants would probably be considered a term of the 
sale not integrated into the final lease agreement, giving the 
remote and OTE .lessees a vested right to e discount on the 
purchase price.

BJM/jmo 
Attach:

cc: Edward Barber, Contract Administration
Division of Land and Water Manager
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Ths Attorney Genera V s  Of f le a  has advised the Department o f  Natural Resource; •• 
that urtdcr a recent Alaska Supreme Court decision (Gilman v. Martin, Opinion -
No. 2652 - April 1, 1983)> the State's land sales residency discount statute
‘ (AS 38 .05 .058) is unconstitutional add tha t , except f o r  certain-cases, 
the department must discontinue the allowance o f purchase discounts a f fec tive as o f April 1» 1983.
T h e re fo re :

• t

1. There w i l l  be no change in the current lo t te ry  f i l i n g  period (Lottery 
#12, Homesite No. 10. and Remote Parcel No. 81. which w ill close at 
4:30 p.m. on April 22. 1983. However, no land sa les residency discounts 
w i l l  d» allcwad on the sa le o f parcels .from that disposal.

2. In the case o f  subdivision or ag ricu ltura l parcel sa les tftrouch lo t te ry , 
auction or.over-the-eountsr, land sales residency discounts w i l l  apply
to the purchase price only i f  the sa le took place o r io r  to close o f busies.
on April i ,  1353. end residency discount applications ware submitted with
the deposits. •

3. In the case o f  the remote parcal and the opan to entry programs, land 
sales residency discounts w il l apply to the purchase price only i f  
the lease application was postmarked or ac tua lly , physica lly received
by the department by close o f business on April 13, 1933- Remote parce l; 
must have been staked by April 1» 1983. (Law gives stakers 15 days;
April 15 f a l l s  on Saturday, so they are normally given unti l the following . Monday.} f • •

4, Land sales residency discounts fo r  la ss ie  preferences undir AS 3B.05.l02 
w il l be. considered by th« department only i f  written application to  . 
purchase was postmarked or ac tua lly ,-phys ica lly  received by the department 
p r io r  to close o f business on April 1, 1982. Exceptions w i l l  be revi&wsc 
on a case by case'basis only whin application o f  th is ru ling would resu lt 
in gross unfairness o r oxtreme. hardship.

*• •• • •

5, .Land sales-residency discounts applicable to prafcrency rights to * 
purchase land under A5 38.05.035 wiU be ccns'idorcd only 1 f a written 
application to  purchase was postmarked or ac tua lly , physica lly received 
by the department p r io r to  close o f  business on April 1 , 1983.

—  • •* -

6, I f  the’ S’tatV ’ p revails in the current. Potlatch 'Ponds l i t ig a t io n  and
t h a  d i s p o s a l  c a n  b e  c o n s u m m a t e d ,  a p p l i c a n t s  w i l l  r e c a l v e  w h a t E v e r  t e r m s  
a n d  c o n d i t i o n s ,  i n c l u d i n g  l a n d  d i s c o u n t s  t h a t  t h e y  w o u l d  h a v e  r e c e i v e d  
h a d  c h a r e  b e e n  n o  l i t i g a t i o n .
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8 .

1 0 .

Discounts w il l be awarded to successful applicants fo r  l o t t e r y  parcels in.Cha Excursion In la t  S u b d i v i s i o n ,  l o t te ry  *8, i f  contract issue 
has been delayed by Native,allotment applications on those parce ls . *

% * * ' 1 ' i y ' s V V * ? 1, * • • . .  i ’ * .'*• •

In general, discounts w il l ,b e  granted in cases where a l l  actions requ ire 
o f  the applicant have been completed by April l ,  but f in a l steps by 
the State to  award the discount have not b«*n completed.
Since t h e r e  nay b e  some rare-and e x c e D t i o n a !  cases o r  cases not c o v e r e d  
by any o f the above, such cases w i l l  be reviewed on a c a s e - b y - c a s e  basis 
and residency discounts w i l l  b e  a w a r d e d  o n l y  in instances o f e x t r e m e  hardship o r  ta avoid g r o s s  u n f a i r n e s s -

In th i case o f parcels eventually purchased as described above, no 
additional accumulation o f residency fo r  discount purposes w il l ba allowed a f t e r  March 31, 1933. •......... ...........................

r f / h
'  tstr.er c. wunnicxa

'c & * s  . .  J T /
■ ' 1 ' r r  ■ -

Cowaissioner 
Department o f  Natural Resources
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