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Alaska State Legislature

3111 C Street, Suite 150 During Session:
Anchorage, Alaska 99503 P.O. Box V
(907) 561-2033 Juneau, Alaska 99811
(907) 465-4993
Senator Drue Pearce
District G
MEMORANDUM
T0: Representative Jerry Mackie, Chair _
House Community & Regional Affairs Committee

FROM: Senator Drue Pearc

DATE: May 2, 1991

RE: CSSB 70 (FIN), Taxation b¥ municipalities of certain

property ot governmental entities

CSSB 70 AFIN) would allow taxation of real property acquired by
state and federal agencies through foreclosure or deed in lieu of
foreclosure and retained for investment purposes.

This legislation was requested by the Alaska Municipal League.
Millions of dollars of assessed value are being removed from
assessment rolls across the state by certain governmental
agencies which have foreclosed on property in which they have a
security interest,

Some state agencies, like Alaska Industrial Development and
Export Authorlty[ (AIDEA), the Public Employees Retirement System
(PERS) and the Teachers Retirement System (TRS), have been
exempted from taxation by the statutés which created the a encx
while others, like the Alaska Housing Finance Corporation EzAHFj
pay local property taxes.

Inequities have been created since these exempt properties hear
no tax burden but receive the same services the)( did while in
private ownership. ~CSSB 70 (FIN) will correct these inequities
and will ?lve municipalities the revenue to which they are
entitled for the services they supply (i.e. roads, utilities,
police and fire protection)

CSSB 70 (FIN) extends to federal pro
not otherwise exempt from taxation b
law. Currently, several large feder
Federal Deposit Insurance Corporatio

perties similarly held and
y the provisions of federal
al agencies, such as the

n (FDIC), Federal Savings and



Loan Insurance Corporation ‘FSL_IC), Housing and Urban Development
IgHUD), and Veterans Administration (VA), ?ay municipalities taxes
or property which they have taken title to under a foreclosure
proceedln%. Farm Home Administration (FmHA) feel they are
exempted our statutes. CSSB 70 (FIN) would clarify this andg
Farm Home Administration would be required to pay taxes on their
foreclosed property if this legislation is passed.

In the Senate Community & Regional Affairs Committee an amendment
was adopted to provide that municipal real Rroperty_lpcat_ed
outside the municipality is taxable by another municipality.

This amendment (L)age 2, line 8 througl line 11) was a ofpted as
part of the Alaska Municipal League 1991 Municipal Platform.

A concern was raised that the real property tax base in a number
of municipalities could he eroded hy the ownership and _
acquisition of real property by municipalities located outside
the city or borough required to provide services. The host
municipality providing services such as roads, utilities, and
police and fire protection for these properties will need a
stable tax base in order to provide these services particularly
as state revenues decline.

Without this limited exception to municipal tax |m_mun|t¥, real
property which would otherwise be taxed would continue to bhe
exempt from taxes even though the outside municipality ow_nln?_ the
real property has no governmental responsibilities or obligations
to the citizens of the municipality required to provide services.
It makes evident that reaI_Property owned by a city is not
taxable by a borough when it is owned by a city in that borough.

CSSB 70 (FIN) Is supported by the Municipality of Anchorage and
the Alaska Association of Assessing Officers.” Letters of support
are included in your packet.

| urge your support for CSSB 70 (FIN).

Thank you.



No. /
FISCAL NOTE r Bill Version:

(S) Publish Date: £fftfo /

C
STATE OF ALASKA
1991 LEGISLATIVE SESSION
Revision Date: Department Affected: Community & Regional Affair
Title: “An Act relating to taxation..of BRU:
certain property of governmental.. Component:

SpOﬂSOf: Senator Pearce
Requestor: Senate C&RA Committee COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0- -

CAPITAL

REVENUE R

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0 -0- (- -0-
POSITIONS:

FULL-TIME -0- -0- . -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.) ﬁg\a}re]gre](s) LI mpact’.Ihis

fiscal note is app™gp~e -

Prepared By:  Remond Henderson., <165-4703
Division: ~ Administrative Services Da(e;

ﬁggroved by Commissioney: changes in7 d

ncy. Community & Regional Affa irg wermsrsrmemeees fiSC£j_ ApaCt. "“This
fiscal note is appropriate.

" Comte Aide(initial)

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Req
S, kW
Rev 10/90 . date



WALTER J. HICKEu, GOVERNOR

»EI»T. OF COMMUNITY & ItEGIOIVAL AFFIWIIS / O PO. BOXB
JUNEAU. ALASKA 99811-2100

OFFICE OF THECOVWMSSIONER 'm PHONE; (907) 465-4700

I 949 E 36TH AVENUE. SUITE 400
ANCHORAGE, ALASKA 99508-4302
PHONE: (907) 563-1073

Aprij. 26, 1991
POSITION PAPER
RE: Cs for Senate Bill 70 (Fin)

SPONSOR: Senator Pearce

Program Effects

Section one of the bill provides for property which is retained
by the State for investment purposes to become taxable by
municipal governments. Section one also makes it clear in
state law that federal property which is taxable under federal
law is taxable as well under Alaska Statutes.

The proposed amendment to the bill (7-LS0420A.1 Cook) provides
for property which is owned by one municipality, but is located
in another, to become taxable. The amendment precludes
taxation by a borough of property which is located within its
jurisdiction and is owned by a city within the borough. Within
boroughs, hov/ever, property belonging to one city and Ilocated
v in another, would become taxable by the city within which it is
| located.

Taking Fairbanks North Star Borough as an example of this:
If the City of North Pole owned property which were located in

the City of Fairbanks, the Fairbanks North Star Borough would
not be allowed to levy a tax against the property because the

property would be "located within a borough and owned by a city
within that borough.™ That feature of the amendment would not
alter existing law. At the present time, no borough levies
property taxes against property owned by a city which is

located within that borough.

On the other hand, using the same example, any property tax
rate levied by the City of Fairbanks would be levied against
the property owned by the City of North Pole because "municipal
real property located outside the municipality is taxable by
another municipality.” In this example, the real property of
the City of North Pole is located outside of North Pole and is
taxable by the City of Fairbanks.

2I-P1LH b nnnifjo on recvr.ifil D.ioer Dy C.D.



Position Paper - CS SB 70
April 26, 1991

Page Two

Comments

The primary reason publicly owned property is typically
exempted from property taxation is because the property
normally belongs to the people who pay for the provision of
municipal services to the property, and who would receive the
payment of tax revenues from a levy against the property. In
other words, Iin a case were property is owned by and located in
the same municipality, all residents of the municipality would
be the taxpayers, the service providers, and the recipients of
the resulting revenues. Clearly, it would simply be a waste of

time and money to levy against and collect property taxes from
such property.

In the case addressed by the amendment, however, there are two

distinctly separate groups of people involved. In the example
cited above, the people of the City of North Pole receive
services such as police protection, etc. for their property
which is located in the City of Fairbanks. The people of the
City of Fairbanks pay for and provide those services to the
property owvwned by North Pole. The proposed mamendment would

provide for the people of North Pole to reimburse the City of
Fairbanks through property taxation for the services provided
to.the North Pole property.

The Department supports the passage of Committee Substitute for

Senate Bill 70. Whenever practical, the Department believes
municipal services provided to property and to people should be
paid for by the recipients of the services. Committee
Substitute Senate Bill 70 directly addresses that concept.

Edgar Blatchford, Commissioner



FISCAL NOTE No.5 "

i 1 . A
STATE OF ALASKA C ¢ @il Vers.lon.
1991 LEGISLATIVE SESSION (S) Publish Date: 3

Revision Date: Fphnnry isT 191 Department Atlected: Commerce & Economic Dtrvelopront
Title: An Arf Retiring rn ‘l.iraHnn hy BRU: AK Industria |l Dcvenarent end Export Authority
Municipalities Component: _

Sponsor: -Efyircr.
Requestor:  sepate Finance COMPONENT SERIAL NO. 1

Expenditures/Revenues: (Thousands ot Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS -
MISCELLANEOUS
TOTAL OPERATING

400.0 400.0 400.0 400.0 400.0
400.0 400.0 400.0 400.0 400.0

o O

CAPITAL

REVENUE 0 n 0 oL 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

400.0 400.0 400.0 400.0 400.0
400.0 400.0 400.0 400.0 400.0

o O

POSITIONS:

FULL-TIME
PART-TIME NO IE
TEMPORARY

Estimate of current year impact: - 0 -

ANALYSIS: (Attach a separate page ifnecessary.) Payment of taxes would be approximately $420.0
in FY 93, assuming the taxable properties remain at $29 million and mill rates remain

constant. The attached illustrates the projected payments by political subdivision.
Amounts payable will vary with changes 1in mill rate, assessed valuation and disposals

of property. This analysis assumes the status quo remai; s through FY 97 which should
—tic—nhp unrgr rngo grpnarin.

Prepared By: TWt-mm i*~ngnni*f*RvprnMve ni.rert-nr Phone: (407 % Sfil-R0OSO
Division: AK Industrial Development & Export “Authority Date: March 18. 1991

Approved by Commissioner: Glenn A. 0Olds~r/ A~y AAAn L
Agency: Denary.menr_nf Commerce® A Fr.nnnmic Deve. lnpment Date:

Changes in QSSB 70 Em ) nce. Legislative Sponsor, Requestor, OVIB, & Inpacted Agency(ies).

have no fiscal impact:. This .
fiscal note is appropriate. Page j—o

dace  Tomte Aide (initial)




FISCAL NOTE
SENATE EILL 70

All costs associated with this legislation will be paid from AIDEA and

Investments foreclosure reserves and do not require legislative
appropriation.

Alaska Industrial Development and Export Authority:
The tax on $29 million of defaulted loans at an average of 15 mills would
equate to approximately. $435,000. Over the years, property acquired

through foreclosures should decrease while the value of property will

increase. The first payment to local governments would be July 1, 1992
which would occur in FY93.

AS OF DECEMBER 31, 1990

AIDEA PAYMENT

NUMBER OF (Excluding Bank
LOCAL GOVERNMENT PROPERTIES ASSESSED VALUE Owned Portion)
Municipality of Anchorage 41 $15,828,742 $257,080
Fairbanks North Star 9 4,375,387 53,695
Borough
Ken Peninsula Borough 13 4,442,0 42,840
Matanuska-Susitna Borough 10 2,269,530 27,968
City & Borough of Juneau 5 850,185 10,379
City & Borough of Sitka 1 501,480 6,174
City of Valdez 1 858,270 12,810
North Slope Borough _1 . 507.045 9.314

Total 81 £23-,632.725 $420.26Q



FISCAL NOTE
No

STATE OF ALASKA ¢ V. >ill Version
1991 LEGISLATIVE SESSWN (s) Publish Date; 5 "2J\-R |

Revision Date: Department Affected: ~ Commerce & Economic o, .

Title: An Act Relating, fn Taxation BRU: Tnvpctmpnt-¢
hv Municipalities Component:

Sponsor.  Pearce

Requestor:  Pearce COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS 0 16.0 0.. 160 . 160 16.0
TOTAL OPERATING 0 16.0 16.0 16.0 .16.0 L6

CAPITAL 0 0 0 n no 0_

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER 0 16.0 16.0 16.0 16.0 16.0
TOTAL 0 16.0 16.0 16.0 16.0 16.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact. 0

ANALYSIS: (Attach a separate page if necessary.)
SEE ATTACHED

: : . ~t f
Prepared By: : Martin Richard. -nirector £E WPhor\1/e:_465-2510
Division: Investments / Date:  March 22. 1991

Approved by Commissioner: Glenn A. 0Lds— sh
Agency: Department, of Commerce ft Fchnomic npvelnprnpnt.  Date:  March 2?  1QQ1

Changes in CSSB 1q (rin ) inance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

have no fiscal impact. . This
fiscal note Is apBroprlate. Page—1of 2

A
date Lonre Aide (initial'l



C C

ANALYSIS - CSSB 70 (C&RA) March 2, 191

Division of Investments:

All costs associated with this_legislation will..be paid from Investments' foreclosure
reserves an ?re uire fe rslael%/e appro rratron P

R e e B R B
Boross%@erf e |¥rot Pr'rrgethg o%arlrtg s?hg? Yhetaﬁr(reospetnyr eofrjlrrne}c]abt R s?a?ej err@(u 3

aXES are exem
The following breakdown by taxingjurisdiction has been adjusted for these amounts:

BOROUGH TRIKE TAXES  CORRENTPROCEDLRES  INCRERS.

Mat-Su $ 81840 $ 81840
Anchorage 12,876.57 $2,908.72 9.967.85
Juneau 4,744.9% 4,744.96
Fairbanks 2,003.63 1,619.56 384,07
Ketchikan 238.25 238.25

&0m 91 $4528.28 $16.15353

Iltgrﬁ_ %g}é%ipated that the 1992 tax amounts would not b" materially different from the

Page 2 of2
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FISCAL NOTE No.
'S™ATE OF ALASKA A Bill Version: CFi /3)

mJ 1991 LEGISLATIVE SESSION C |

(S) Publish Date:

Revision Date: March 9. 1991 Department Affected: Revenue
Tide: An act relating to taxation of certain State property by municipalities BRU: Trcasury/PERS & TRS
Component:

Sponsor:  Pearce

Requestor Senate C & RA Component Ser o,

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY A4 FY 9% FY 9% FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS
MISCELLANEOUS 1165 2000 1750 1500 1250 1000

TOTAL OPERATING 1165 2000 1750 1500 1250 1000

CAPITAL

REVENUE
FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER 1165 2000 1750 1500 1250 1000
TOTAL 1165 2000 - 1750 1500 1250 1000

POSITIONS:

FULL-TIME
PART-TIME

TEMPORARY _ .
estimate ot current year impact

ANALYSIS: The tax cost on the March 12, 1991 halance ¢f $21.6 million of foreclosed real estate loans owned by the retirement
funds using average mill rates by location equates to $232962. This tax cost approximates a statewide levy of 208 mills. Loan
balances were used because it would not be practical to obtain current assessed values on each of the properties. Using assessed
values may result in a higher or lower tax result The effective date of January 1, 1992 would create a tax bill of approximately
$1165 for FY 92. Over the years, property acquired through foreclosure should decrease because of the improved Slate economy
and reduction in real properties owned.

'repared by: Brian C. Andrewsf iih ' Phone: "351T735D

Division:  Treasury Date: March 19, 1991

Approved by Commissioner:

Agency:  Revenue : n
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, i %Q\%‘gﬁg H]chfg‘ igmealcto Tﬁ{s' ?

Rev 10/0 fiscal note is appropriate.

TTnmrp At tie d m np



MA8 1 8 199

WALTER J. HICKEL, GOVERNOR

RKPARTMENT OF REVENUE |3338 Vggl)?ugBhbyAvenue I1tli- Floor
TREASURY DIVISION Juneau, Alaska 99,311-0400
Telephone: 5907; -465-2350
Facsimile:  (907) 465-2394
March 18 1991
e Senator Pearce
38 Legilature
\rea, Reska. 96B11
Dear Senator Pearce
At f of your office, e he estimated increased revenue from tax
AE éer%fg v BIUJ %@S %ﬁ%g/ I[?elwemen:eﬂust property &dad resutoq
Ingreased
r?axes
Ancpg 13/
L%rew?ge $ ’
merMésilia ; ’
Total $232.%62

The other category represents PERS and TRS foreclosed properties, existing in the following

locations
%?3 un B
o M
i

€ RIVEr

oK
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The Honorable senator Pearce
March 18, 1991
Page 2

%&ho 99602| ﬁ%nﬁrg%ﬁrre @(\)/eaoprm o C%Mm million. ncor% 89%
b cerj er u to 'W ure af(lfk[)utlo
a (gj OrI]'?OW of an e |s cost on fUtLre contr uﬂoWPevgs vv%cﬁ

emine a tis time.
Yours truly.

fian Andrens
mptroller

91-29



r FSCALNOTE V. Bllviinios.Sfe TOIFiIO

(S) Publish Date; ~ ~259 [
STATE OF ALASKA

1991 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration
Title; "An actrelating to taxation by municipalities BRU:  Retirement and Benefits

of property of governmental agencies” Component: Retirementand Eenefits
Sponsor:5enate Community and Regional affairs Committee
Requestor: COMPONENT SERIAL NO. 64

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY R FY93 FY % FY % FY96 FY ~7
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQOUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS.CLAIMS 0 0 0 0 0 0
MISCELLANEQOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS

FULL-TIME: 0 0 0 0 0 0
PART-TIME; 0 0 0 0 0 0
TEMPORARY: 0 0 e 0 0 0 0
Estimate ofcurrentyear impact: 1610

ANALYSIS: (attach a separate pace if necessary.)
The Department of Revenue estimates that this bill will result in a decrease of S232.000 per vear in PERS and TRS fund
earnings. The system's actuary does notrecommend achange in the current earnings assumption of 9%because this
proposed reduction represents less than 01%of the combined funds invested. If this type of restriction to the earnings
potential of the systems were to result in a reduction of the earnings assumption, acorresponding increase in the
employers rateswould become nqctfssarv. -p

Prepared Bv: ~ Gary Bader . Phone. ~ 4654460
Evision: Retirement and Benefits / ~ Date:

Approved by Commissioner:  Millett Keller Date:

Agency: Department of Administration

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB & Impacted Agency(ics).

Rev 10/90 Changes in 1o (f'*)
have no fiscal impact:. = This
fiscal note is appropriate.

UliIM- XJ zn&il "tsktm



217 Second Street, Suite 200 "Juneau, Alaska 99801 "lei (907)586-1325, Fax (907)463-5480

April 8, 1991

POSITION PAPER
CS FOR SENATE BILL NO. 70 (FIN)

The Alaska Municipal League supports CS for Senate Bill No. 70 (FIN). The legislation
would require certain public entities to fairly compensate municipalities through the payment
of property taxes on certain properties which benefit from municipal services. The AML
urges the passage of the legislation to protect fiscal stability at the local level. The billwould
do ‘hree important things:

Litwould make state agency property which isacquired through foreclosure or deed in lieu
of foreclosure and retained as an investment subject to local taxation. Currently, AHFC
pays local taxes on investment property but PERS, TRS and AIDEA do not.

2. It would make property acquired after December 31, 1990 by a municipality subject to
taxation by the municipality in which the property is located excepta borough could not tax
property owned by a city within that borough. Without the legislation, the residents of the
municipality in which the property of another municipality i: located receives no benefit in
exchange for the tax revenue it must forego.

3.1t would clarify that property owned by the federal government is subject to local taxation
to the extent required by federal law. Currently, the FDIC, FSLIC, HUD and VA pay taxes
or payments in lieu of taxes, but the FHA has chosen not to because state law is not clear.

W hile, traditionally, property owned by a public entity is tax exempt, the line between
private and public has become less distinct today. Certain public property is held not for
administrative or public service purposes but for investment purposes, intentionally or
unintentionally. These properties generate income and compete with property owned by the
private sector and which is subject to local taxation. The property or investment is
enhanced, or at least protected, by the municipal services provided to it, such as fire and
police protection. Therefore, such property should be subject to local taxes to protect a
municipality’s tax base and its ability to provide services, especially as state oil revenues
decline.

The AML supports CSSB 70 (FIN) and urges its passage. Thank you.

Scott AT Burgess

_ Executive Director
ssib 1:sh70

Member of the National League of Citiesand the National Association of Counties
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ALASKA ASSOCIATION OF ASSESSING OFFICERS
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P.O. BOX 196650 .

Moun icip ality ANCHORAGE, ALASKA 99519-6650
0 (907)343-4590
A nchorage TOM FINK,
MAYOR

PURCHASING DEPARTMENT

FAX COVER LETTER
DATE: (Z ]

PLEASE DELIVER THE FOLLOWING PAGE(S) TO:

NAME: "trailu. L PHONE -NO.
firm.  Shvx . FAx Numeer Ufagr z£3S2
CITY YA IV ———

FROM PHONE No. 3 J/AzAAIl2
FIRM MUNICIPALITY OF ANCHORAGE FAX NUMBER: (907) 1274-5718

CITY ANCHORAGE, ALASKA

TOTAL NUM3ER OF PAGES BEING SENT (including cover letter)
Additional Message: -01__AIL£fiL'F)z/QJL

If you do not receive all the pages, please call as soon as possible,

We are transmitting from DEXJ2400



STATE OF ALASKA

:I]-_j f. C
’ OFFICE OF THE GOVERNOR
BILL ANALYSIS

DEPARTMENT DIVISION BILL NUMBER SPONSOR
Revenue Treasury G SBT0 Pearce

SHORT TITLE CP BILL
an act relating to taxatlon of certain State property by municipalities

DEPARTMENT POSITION
See below.

PREPARED BY / OATF. commissioneb” hiGnature/ OATE
Brian C. Andrew”q g e 3-19-91 A

SUMMARY

OTHER AGENCIES AFFECTED BY BILL CONSTTTVENT GROUP(S) AFFECfED BY BILL
AIDEA

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO OILL
Municipalities and local government

FISCAL IMPACT: O NONE 0 FISCAL NOTE ATTACKED

BACKGROUND!LEGISLATIVE INTENT
Tlﬂe intent of. this bill r[1)|ace all real proeertly of PERS and TRS OHtO the tax rolls
?axtaheorr]nummpallty Wlthln which 1t is located ent Iaw exempts such property from

W e
ANALYSIS OF BHUPROGRAM EFFECTS
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Spomor: Senator Pearec Requestor:
COMPONENT SERIAL NO. 110
OPHRAIENa FY 92 FY 93 FY (M FY 95 FY 96 FY 97

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS. CLAIMS 0 0 0 0 0 0

MISCELLANEOQUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 \J 0
| CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (THOUSANDS OP DOLLARS)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)
Prepared By: Judy PoSrain . Phone: 1907)561-1900
Division: ~ Alaska Housing Pinincc Corporation/Administrdion ~~ © Date: March 77, 1081
Approved by Commissioner:
Agency: Q(= "Qej."£iN<c= Date:  J7~

Distribution (by preparer): ~Legislative Finance, Legislative Sponsor, Requestor, OM3, & Impae  Changes in 35B 10 Fiyj
_ by preparer. - Leg ! d | d ﬁavegno hscaq Impact:. TFnsyI
Rev io/e0 fiscal note is appropriate.
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Municipality
of
Anchorage

OFFICE OF THE MAYOR

March 13, 1991

Re: CSSB70
Dear Senator Pearce:

I 8

P.0. BOX 196650
ANCHORAGE, ALASKA 99519-6650
(907) 343-4431

TOM FINK,
MAYOR

The Municipality of Anchorage supports the passage of C3SB70
This bill makes certain properties of state agencies taxabhle

if they are obtained througn
a?en0|es as investments. The bill
0

federal law. It _
one federal agency which has refused

foreclosure | _
I also provides for taxation
property held by federal agencies if taxation is allowed by

IS our understandin? that there

0 pay p

and held by the

is at least
roperty taxes due

to language contained in our state statutes even though federal

law permits taxation.

The bill also provides that property owned by one municipality
located within another municipality is taxable. All of the

Properties covered by this bill

he host municipality and should not be

th

utilize services provided by

given a competitive

edge over the privafe sector by being exempt from property

taxes.
The Municipality of Anchorage does n
of the Teachers Retirement System n

Retirement System from this Dill.

s
ot
ft

Public Employees

%pport the exclusion
e
hes retirement

e two

systems wish "to make investments within municipalities, they

should be
the private sector. |
normal business environment.

Thank

prepared to bear the cost of doing ,
Property taxes are typical expenses in the

you for your assistance in this matter.

business as does

Please feel free

to contact me if you have any questions regarding this issue.

Sincerely,



Matanuska-Sus ng

350 EAST DAHLIA AVE, PALMER, ALASK 99645-64
BOROUGH ATTORNEY'S OFFICE

January 28, 1991

The Honorable Drue Pearce
Alaska State Senate

P.O. Box V

Juneau, Alaska 99811

ATTENTION: Talley Johnson

Dear Senator Pearce:

SUBJECT: Taxation of Farmers Home Administration Properties

| have enclosed information related to the Matanuska-Susitna
Borough's disagreement with Farmers Home Administration  emHA.
regarding the taxability of properties held by that agency. As
you can see from the packet of information enclosed,
Representative Larson has requested the attorney general's office
to provide an opinion on the taxability of the property.

Please call if | can be of fui.t:her assistance or if you require
additional information on this matter.

Sincerely,

Borough Attorney

MG:sah
16N012891-2

enclosures w/index



STEVE COWPER, GOVERNOR

REPLY TO

[ 1031 W 4th AVENUE
SUITE 200
ANCHORAGE, ALASKA 99501-1994
PHONE: (907) 276-3550

[ 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

[ P.O. BOX K-STATE CAPITOL
JUNEAU, ALASKA 99811-0500
PHONE: (907) 465-3600

December 5, 1990

The Honorable Ronald Larson
Alaska State Legislature
House of Representatives
P.O. Box V

Juneau, AK 99811

Re: Attorney General's file # 663-91-0223
Dear Representative Larson:

This is to acknowledge receipt of your opinion request.
We have assigned the request to Marjorie Odland and titled our
file "Taxability of FmHA properties held for resales.” Please
refer to the file number listed above if you need to contact the
attorney regarding this request.

Sincerely,

Donna
Case Management



. I"gfea IE>tate Hegtelaite

1

Session Address: Interim Address:
STATE CAPITOL BUIIOING BOX 53
BOX V PALMER. ALASKA 99645
JUNEAU, ALASKA 99811 (907) 745*3826. Pelmef

(907)465*3727 (907) 376 8628-W ssllle

Hfa%ﬁ%{l}? H. Famon

November 29,1990

Douglas B. Baily, Attorney General
PO Box K
Juneau, Alaska 99811

Dear Mr. Baily:

A question has arisen regarding the local taxability of properly held by the federal Farmers
Home Administration (FmHA). At least two local governments assert that FmHA property,
which reverts back to the federal government due to foreclosure or otherwise, is taxable while
it is held by tire federal government prior to resale. Conversely, the federal government claims
that AS 29.45.030 exempts tire FmHA from taxation notwithstanding tire last sentence of
Alaska State Constitution, Article IX, Section 4, and Article XII, Section 9.

| have attached aseries of correspondence from various local governments and tire U.S.
Department of Agriculture which outline the positions on this issue.

Please provide me with a legal opinion as to the taxability of FmHA properties held by the

agency forresale. | would appreciate your response within 30 days of the date of this letter.
Please call if you have any questions or require any further information.

Ronald L. Larson
State Representative

enclosures



November 28, 1989 letter
To: Douglas B. Bailey
Re: Local Taxation of FmHA Property

INDEX TO ATTACHMENTS

1. November 6, 1990 letter of Timothy J. Binder (U.S.
Dept/Agriculture) re. local taxation of FmHA
property.

2. November 6, 1989 memorandum of Mary K. Osowski
(Community Development Division) re: taxation of
SFH inventory in Alaska

3. October 6, 1989 letter of Michael Gatt
(Matanuska-Susitna Borough) re: taxation of FmHA

property.

4,  July 24, 1989 letter of Michael E. Trow (U.S
Dept/Agriculture) re: local taxation of FmHA
property.

5 May 31, 1989 letter of Michael E. Trow (U.S.
Dept/Agriculture) re: local taxation of FmHA
property.

6. May 23, 1989 letter of Michael Gatti
(Matanuska-Susitna Borough) re: local taxation of

FmHA property.

7. May 8, 1989 letter of Wayne Haerer, Jr. (Kenai
Peninsula Borough) re. placement of FmHA
properties on 1989 assessment roll

8. May 20, 1988 memorandum of Roger E. Willis (U.S.
Dept/Agriculture) re: payment of real property
taxes FmHA Instruction 1955-B.

9. May 10, 1988 memorandum of Michael E. Trow re
payment of real property taxes - Alaska, FmHA
Instruction 1955-B.

10. May 2, 1988 Memorandum of Kristine A. Schmidt
(Kenai Peninsula Borough) re: tax exemption of
FmHA.

11. November 19, 1987 memorandum of Kristine A.

Schmidt re: tax status of property owned by
certain federal and state loan agencies.

12. May 5, 1987 memorandum of Deborah Vogt, Asst. AG
re. tax-exempt status of state foreclosed upon
properties.
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Michael Gatti

Borough Attorney
Matanuska-Susitna Borough
P. 0. Box 1608

Palmer, Alaska 99645-1606

RE: Local Taxation of Farmers

Dear Hr. Gatti:

Back in October | contacted the Matanuska-Susitna Borough Assessment
Office (Borough) concerning the assessment of taxes on property held by

FmHA. They said that they would be

Since | have heard nothing back, |
you directly. | understand that yo
having written at least one letter

position on this matter.

1734 Federal Building
1220 S.W, Third Avenue
Portland, Oregon 97204
(503) 326-3115 (FTS 423)
(FAX) 326/423-3807

November 6, 1990

Horn* Administration Property

talking with you about this

have taken the liberty to write

have been involved in this

to Michael E. Trow detailing your

Since that time, this office has 3ent the question back to our

Washington, D.C. office to obtain an

independent view of the subject.

The Washington, D.C. office has stated that under the present law,
is not authorized to pay taxes assessed by the Borough in Alaska

understand the present situation, FmHA, upon such advise, has refused
pay such taxes. The Borough has continued to issue assessment notices
relating to taxes assessed for periods during which FmHA held title

the real property. This has caused
purchasers of FmHA property.

some degree of consternation

Under the Supremacy Clause of the Federal Constitution, the United

States is immune from taxes imposed by State or local authorities.
(1819); See Minneapolis Star

McC'illoch v. Maryland, 4 Whet. 316

Minnesota Conun. of Rev., 460 U.S. 575, 589 n. 12 (1983) ("[t]he

Supremacy Clause has prohibited

any direct taxation of the

Government."). This immunity may be waived by Congress but any
waiver must be "narrowly construed hbhecause it defeats the immunity

shielding the federal government.”
P.U.C., 848 F.2d 436, 439 (3rd Cir.
102 L.Ed.2d 220 (October 11, 1988)
be answered is whether and to what

must be narrowly construed against

In 1977, Congress passed a provision

immunity from State and local taxes

but it does not, by itself, impose

National R.R. Passenger Corp.

1988), cert, denied U.s.

Accordingly, the first question
extent Congress has waived the

sovereign immunity of the United States. The answer to this question
such waiver.

which waived the Federal sovereign
for certain property held by FmHA.
42 U.S.C. 1490h. However, in accordance with the narrow construction
given to such statutes, this statute
authority to States and local governments to tax rural housing projects,
taxes. Dawson v. Childs, 665 F.2d

has been interpreted to grant



Local Taxation of FmHA Property
November s, 1990
Page

705, 711 (5th Cir. 1982). One must look to State law to determine
whether the property, in fact, is subject to taxes.

| note that in your letter on this subject >'u distinguish the Dawson
case and conclude that our reading of the case was in error. However, |
note that our reading of the case is identical to that given to the case
by the Court of Appeals for the Seventh Circuit, United States v,
County of Cook, 111., 725 F.2d 1128, 1131 (7th Cir. 1984), The Court,

in that case, interpreting a different statutory waiver of tax immunity,
followed the rationale of the Dawson case, in holding that the statute
did not supersede a state law prohibiting such taxation. The applicable
statute in that case stated: "With respect to any interest in real
property acquired under the provisions of this section, the same shal

be subject to State and local taxes until title to the same shall pass
to the Government of the Uniced States." 4U U.S.C. 602a(d). The
Defendants argued that this provision superseded a State law which
exempted such property from taxation. The Court rejected this argument,
stating:

Section 602a(e) (sic) opens United States property to
taxation, but it does not require local taxation of United
States property. If the state of Illinois statutorily exempts
from local taxes property being acquired under purchase
contract by the United States, then the United States s
certainly entitled to take advantage of that exemption.

(Emphasis in the original.)

Based upon the above opinions, it is my view that the Congressional
waiver of sovereign immunity does nothing more than open the Government
property to taxation. One must look to the applicable State law to
determine whether Government property, indeed, is subject to local
taxes.

The applicable State law begins with the Constitutional provision found
in Article IX, Section 4. That provision provides that the valid
existing exemptions are retained "unless otherwise provided hy law."
You raised an argument that the Federal statute is other "law" for
purposes of this provision. However, the Federal statute does not
purport to address the matter of State exemptions. Nowhere in that
statute is there any intimation that Congress intended to waive a valid
exemption provided by Alaska law. The Federal statute addresses the
issue of sovereign immunity, not State exemptions. See County of Cook,
supra. Thus, although sovereign immunity has been waived, the question
remains as to whether the State has chosen to tax such property

The answer to this question is "no." Like Texas in the Fifth Circuit
opinion and Illinois in the Seventh Circuit opinion, the State of Alaska
has enacted a law granting immunity from taxes to property held by the
Federal Government. AS 29.45.030(a)(1). That statute provides in
relevant part: "The following property is exempt from general taxation:
(1) municipal, state, or federally owned property .. ." | have been
unable to find any State law waiving this exemption. Under the rule of
the above opinions, this State law effectively bars local governments
from taxing Federal property, notwithstanding the existence of a Federa



Local Taxation of FmHA Property
November 6, 1990
Page 3

statute making such property subject to taxation. (I note that there 1is
an explicit State statute that makes property held by the Alaska Housing
Finance Corporation subject to local taxation. AS 18.56.190.)

For the above reasons, would it be possible for you to revisit this

issue. | would be happy to discuss the matter with you over the
telephone. Or would it be possible for you to request an opinion from
the State Attorney General's Office. | know that this issue has wider

implications than your Borough, although it is your Borough that has
continued to hold a view divergent from that of the FmHA.

| am concerned because it appears to me that the people we are
attempting to help are being caught in the middle of this matter. FmHA
borrowers often lack the resources to pay for the back taxes assessed
against their property. | do not believe thac tney should be the ones
who are required to bear the burden of resolving this matter. Yet, the
taxes are being assessed against them because the United States does not
believe it has the authority to pay such taxes under the present law.
Since the dispute, if there is one, is between the United States and the
Borough, it seems that we are the parties who should bear the burden of
resolving the dispute.

In any event, | am looking forward to your reply. If | can be of any
assistance to you in this matter, please contact me at the number listed

above.
Sincerely,

7iRNO REIFENBERG
Regional Attorney

/ A

Timothy J. Binder
Attorney

TIB/jc¢
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Our Ref: LEG 5-2*1
TO: Ronnie O. Tharrington
Assistant Administrator - Housing
Farmers Home Administration
FROM: Mary K. Osowski, Attorney

Community Development Division
SUBJECT: Taxation of SFH Inventory in Alaska

We have reviewed your October 24, 1989 memorandum and its attachments on
the above-captioned subject and have also spoken to Michael Trow in our Portland
OGC office. We agree with the position of our Portland office that the Matanuska-
Susitna Borough has no authority to impose property taxes on FmHA SFH inventory
property. While § 523 of Title V of the Housing Act of 1949 waives the Federal
Governments sovereign Immunity from taxation of FmHA housing property in its
possession, this waiver is not an unconditional one. It is conditional and the condition
that applies here is the statement that the property shall be subject to Slate and local
taxation "in the same manner and to the same extent as other property is taxed."”
Therefore, for example, if a State law exempts Federally owned property from taxation,
our position has been that 8 528 does not operate to negate or override this exemption.

Section 29.45.030(a)(1) of the Alaska Statutes clearly exempts Federally owned
property from general taxation. %eigwe we nor our Portland office read the somewhat
confusing language in Article | y of the Alaska Constitutionl as changing the
meaning of § 29.45.030(a)(1) or somehow affecting (as the Borough’s attorney contends;
the conditional waiver in § 528 of Title VV of the Housing Act of 1949.

Your memorandum asked us to inform you of what course we thought prudent
for FmHA to follow in this matter. Apparently the Borough’s attorney h threatened
to bring a declaratory Judgment action against FmHA if it continues tc  fuse to pay
property taxes on its housing inventory properties. Your memorandum iicates that

1 The last sentence of this section states that "(alll valid existing exemptions shall
be retained until otherwise provided by law." Our Portland office's October 13, 1989
memorandum to Darwin Betts poi its out that this language is not self-executing and that
8 29.45.030(a)<I) of the Alaska Statutes in fact do< dfmaUy.-" | property
from general taxation. \\ A/ i

(f 1198



2

our Portland office questions whether such an action could be successfully defended.
Actually they are worried about the situation in which the Borough would not sue but
would instead start to file tax liens against the property, forcing FmHA to sue to stop
the practice. They wondered whether the United States Attorney’s office would be
willing to file such a suit. Nonetheless, we cannot advise FmHA to pay taxes under the
circumstances In this matter because of the language in 8§ 528 and the Alaska statute.
We do wonder, however, why the Borough’s attorney did not seek on Alaska Attorney
General's opinion on the Issue, especially on the effect of the Alaska Constitutional
provision. While FmHA cannot ask for such an opinion itself, we know that in other
situations FMHA has asked a sympathetic party such as a State legislator to request such
an opinion. We suggest that avenue be explored here because, If the Alaska Attorney
General agrees with our position, then the Borough’s taxation efforts should cease and
a lawsuit will have been avoided.

If you have any questions about this memorandum, please call me on 447*5220.

cc: Arno Relfenberg, Associate R/A, Portland, Oregon Attn: Michael Trow

Note to Reifenberg: Nice job done on the research memos on this issue

OGC:CD:MKOSOWSKI:1173/89:CD-95:Ak-Tax:S.0-A



Matanuska-Susitna Borough

P.0. BOX 1608, PALMER, ALASKA 99645-1608 #PHONE 745-9630
BOROUGH ATTORNEY'S OFFICE

October 6, 1989

Michael E. Trow, Attorney
U.S. Dept, of Agriculture
Office of General Counsel
1734 Federal Building
1220 S.W. Third Avenue
Portland, Oregon 97204

RE: Taxation of Farmers Home Administration Property

During the assessment cycle for fiscal year 1989/1990, the
question of taxation of Farmers Home Administration (FmHA)
property has been raised. Previously such property was omitted
from the Borough tax rolls for an indiscernible reason. On May
20, 1988 a memorandum from the United States Department of
Agriculture, Farmers Home Administration, Roger E. Willis, State
Director, asserts that property held by FmHA 1is not taxable.
Director Willis®™ conclusion is based upon a May 10, 1988 legal
memorandum from attorney, Michael E. Trow of the Office of
General Counsel for the U.S. Department of Agriculture. In that
memorandum Mr. Trow concludes that AS 29.45.030(a)(l) does not
pre-empt 42 U.S.C. &1490h waiving FmHA"s sovereign immunity from
taxation. (The memo 1incorrectly cites the federal statute as
51491h.) It is my understanding that the FmHA holds approximate—
ly 90 properties in the Borough for a total assessed valuation of
33,486,500 whgch equals approximately 323,952 of real property
tax revenue 10 fiscal year 1989 ata mil., rate of 6.87 and
332,075 of real property tax revenue for fiscal year 1990 at a
mill levy of 9.2.

ANALYSIS

A general rule of law associated with the taxation of
property agencies and instrumentalities of the United States
government 1is that 1in the absence of a Congressional waiver of
sovereign immunity, there 1is immunity from state and local
taxation of these areas. 70 Am.Jur.2d, State and Local Taxation.
8221. In determining whether there is anygovernmental tax
immunity for an agency or instrumentality of the federal govern—
ment, one court has pointed out that:

In considering the immunity of federal
instrumentalities from state taxation, two factors may



be of Importance which are Jlacking 1in the case of
claimed immunity of state instrumentalities  from
federal taxation. Since the acts of Congress . . |,
constitutional powers are supreme, the validity of
state taxation of federal instrumentalities must depend
(€)) on the power of Congress to create the
instrumentality and (b) 1its intent to protect it from
state taxation. Relverincr v. Gerhardt. 304 U.S. 405,
82 L.Ed. 1427, 58 S.Ct. 969, Rehearing denied 305 U.S.
669, 83 L.Ed. 434, 59 Sup.Ct. 56. 19 .

Even though the instant case deals with local government
taxation of property held by an agency of the federal government
b% analogy, the same principle expressed in the foregoing case
should apply.

With respect to the firstprong of the test annunciated
above, clearly Congress has the power to create the Farmers Home
Administration. The second prong of the test, that is Congress”
intent to protect Farmers Home Administration from state taxation
may be determined from the provisions of 42 U.S.C. 814?0h which
provides for the taxation of Farmers Home Administration-held
property. It provides:

All property subject to a lien held by the United
States or the title to which 1is acquired or held by the
Secretary under this title other than property used for
administrative purposes shall be subject to taxation by
a State, Commonwealth, territory, possession, district,
and local political subdivisions in the same manner and
to the same extent as ocher property is taxed: Provid—
ed, that no tax shall be 1imposed or collected cn or
with respect to any instrument if the tax is based on-

(1) the value of any notes or mortgages or otr.er
lien instruments held by or transferred to the Secre—
tary;

(2) any notes or lien instruments administered
under this title which are made, assigned,or held by a
person otherwise [liable for such tax; or

(3) the value of any property conveyed or trans—
ferred to the Secretary, whether as a tax on the
instrument, the privilege of conveying or transferring,
or the recordation thereof; nor shall the failure to
pay or collect any such tax be a ground for refusal to
record or file such instruments, or for failure to
impart notice, or prevent the enforcement of its
provisions in any state or federal court.



Michael E. Trow
October 6, 1989
Page 3

The preamble to 42 U.S.C. 1490h provides that all Fanners Home
property is subject to taxation by a state or political subaivi-
sion in the same manner and to the same extent as other property
is taxed. There are three exceptions to the general rule, all of
which apparently are concerned with the taxation of the value of
any notes or mortgages or lien instruments held or assigned to
the Secretary or the value of any property conveyed or trans—
ferred to the Secretary, whether a tax on the instrument, the
privilege of conveying or transferring or the recordation there—

of. It is important to note that the exceptions are based on the
value of any property conveyed or transferred to the Secretary
and not the property itself. The plain meaning of the phrase

"value of any property” means that proceeds generated from the
conveyance or transfer of the property to the Secretary are not
taxable. This phrase does not exempt from taxation the property
itself, whether held by a private individual or FmHA.

The waiver of intergovernmental tax immunity set forth in 42
U.S.C. 81490h means exactly what it says. FmHA property is
taxable but the monetary value derived therefrom is not.

THE DOCTRINE OF PRE-EMPTION IS IRRELEVANT TO THE QUESTION
OF EXPRESSED CONGRESSIONAL WAIVER OF SOVEREIGN IMMUNITY
FROM TAXATION QF FmHA PROPERTY

AS 29.45.030(a) provides the following property is exempt
from general taxation:

1. Municipal, state or federally-owned property,
except that a private leasehold interest, or other
interest in the property is taxable to the extent of
the interest.

The enabling authority for AS 29.45.030(a) is set forth in Alaska
Constitution, Article IX, Sec. 4, Exemptions. This article
provides:

The real and personal property of the state or its
political subdivision shall be exempt from taxation
under conditions and exceptions which may be provided
by law. All, or any portion of property used exclu—
sively for non-profit, religious, charitable, cemetery,
or educational purposes, as defined by law, shall be
exempt from taxation. Other exemptions of like or
different kind may be granted by general law. All
valid existing exemptions shall be vretained unless
otherwise provided bv law. (Emphasis added.)



Michael E. Trow

October 6, 1989
Page 4

Article 11X of the Alaska Constitution states that private
leasehold interests and contracts or interest in land or property
owned or held by the United States, the state, or 1its political
subdivisions shall be taxable to the extent of those interests.
The last sentence of Article IX, Sec. 4 provides that "all valid
existing exemptions shall be retained until otherwise provided bv
lasi." The constitutional framers thus saw fit to authorize the
waiver of governmental sovereign immunity from taxation if
"otherwise provided by law.”™ 42 U.S.C. 81490h waives sovereign
immunity from Jlocal taxation of FmHA property since it 1is a
statute which 1is "otherwise provided by law™ and within the
contemplation of the exception to the general exemption rule.
This provision must be strictly construed against the property
holder and in favor of the taxing authority. McKee v. Evans. 490
P.2d 1222 (1971), A federal statute is law as iIs a state statute
or local ordinance. In other words, a law is a law whether it is
federal, state or local law. 42 U.S.C. 1490h clearly provides
that, within three narrowly crafted exceptions, FmHA property is
taxable by a local government.

DAWSON V CHILDS DOES NOT STAND FOR THE PROPOSITION EXPRESSED
IN THE GENERAL COUNSEL.1S_MEMQRAND_UM. OF MAY 10, 1998

The General Counsel cites the case of Dawson v. Childs. 655
F.2d 705 (1982) for the proposition that 42 U.S.C. 1490(h) does
not pre-empt the general exemption from general taxation con—
tained in As 29.45.030(a)- A close reading of Dawson clearly
establishes that the General Counsel®s conclusion is erroneous.
In Dawson. FMHA acquired property it had made direct loans on
through foreclosure or by a voluntary conveyance in Jlieu of
foreclosure. The property remained in FmHA"s inventory for
awhile pending sale. In 1977 the FmHA conveyed the property to
the Dawsons with a provision in the warranty deed related to the
payment of taxes which effectively amounted to a contract whereby
the government agreed to pay any taxes against the property
during the time of its ownership, provided that the property was
subject to Texas local statutes and taxes. The corollary to this
proposition 1is that government would have no liability if the

property were not subject to Texas local statutes. In October
1977, Congress amended the Housing Act of 1949, 42 U.S.C. 81472
ec sea., waiving sovereign 1immunity from taxation on certain

property, including Farmers Home Administration held property.
42 U.S.C. 1490h. The amendment was retroactive to January 1,
1977. The Dawsons tendered payment for a portion of the 1977
property taxes when they owned the property. The 1local taxing
authority refused the payment and demanded payment for the entire
year as for tax year 1976 during which the United States



possessed title. The court held that the amendments to 42 U.S.C.

1471 g.t_seq. did not take effect until January 1, 1977, there—
fore, sovereign immunity before that date shielded the FmHA
property from local taxation. The court further held that the
Texas statutory exemption exempted ™"all property™ from taxation.

The Texas exemption cited in Dawson is substantially distinguish—
able from the Alaska exemption contained in As 29.45.030%a) and
the express language of Article IX, Sec. 4 of the Alaska Consti—
tution authorizing exceptions to the exemption of federal proper—
ty from local taxation in 1its last sentence. FmHA property 1is
therefore subject to Borough property taxes.

UNEQUAL TRJ TTMENT

The Borough disagrees with FmHA®"s position that taxation ot
Farmers Home property results 1in unequal treatment. There are
numerous examples of Jlocal taxation of state and federally held
property within the state. FmHA property is subject to taxation
just as other federally and state held property 1is subject.
Alaska Constitution, Article IX, 81,4,5.

ESCAPED PROPERTY

In Municipality o.f Anc.hQ.rage.. v. .Alaska Distribution Company.
725 F.2d 692 (Alaska 1986), the Alaska Supreme Court held that
public policy required all taxpayers to bear their fair share of
taxes and thereby disallow windfalls due to the tax assessor"s
errors. This principle 1is known as the recapture of escaped
property and it authorizes a municipality to seek back taxes on
property that escaped taxation for up to SiX years.
AS 03.10.120; AS 29.45.100(a); AS 29.45.110(a); AS 29.45.220;
Municipality of Anchorage .v,. Alaska Distribution Company, supra.
Accordingly, the Borough Assessor may assess taxes against FmHA
property that were not paid for the last six years.

CFIMCLUSIQN

For the reasons cited above, FmHA property 1is subject to
real property taxation by the Matanuska-Susitna Borough. Even
though the subject FmHA property 1is subject to taxation by the
Borough, my client has authorized me to tender an offer to you to
compromise a disputed claim. The Borough will forebear from
filing a declaratory judgment action for delinquent taxes,
penalties and interest, including the assessment of FmHA for six
years of escaped property in exchange for FmHA tendering payment
to the Borough for delinquent 1988 and 1989 taxes, penalty and



interest on the property. The 1988 and 1989 delinquent taxes
penalty and interest on the subject property are as follows:

12X&S Interest Penally
1988 $ 818.69 $ 57.57 $ 81.87
1989 $30,922.12 $102.22 $2,514.94

Please advise the Borough of your client"s position on this
matter within thirty days.

Sincerely,
MATANUSKA-SUSITNA BOROUGH

MICHAEL GATTI
Borough Attorney

cc: Gary Lewis, Borough Assessor
MG:sah

5-092689-1
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July 24, 1969

Michael Gatti

Borough Attorney
Matanuska-Susitna Borough

P. 0. Box 1606

Palmer, Alaska 99645-1608

RE: Local Taxation of Farmers Home Administration Property
Dear Mr. Gatti:

Please refer to my letter of May 31, 1369. Farmers Home
Administration has expressed concern because your assessor has begun
to levy taxes on its inventory property. Where that property is now
in the process of being sold to low income tnird parties, tne end
result will only be to preclude sale because neitner tnose parties
nor the agency has funds with which to pay the taxes.

| must reiterate the agency s position that while it noids titie tc
the subject properties, they are immune from Jlocal taxation. 1 havs=
again reviewed Alaska General Law, A3 29.45.030(a)(1), togetr.er witn
the constitutional and federal statutory law applicable to taxation
of federal entities. There are two reasons why | conclude that
Farmers Home Administration inventory property continues to be
exempt from the imposition of these taxes. First, A3 29.45 00Gvanl
expressly exempts property of the United States from taxation.
Second, because the statute exempts state and municipal property too
from general taxation, the Borough may not discriminate by taxing
only property of the United States.

Under the Supremacy Clause of the Federal Constitution, the Uniteo
States is immune from taxes imposed by State or local authorities.
Hnfn linch v. Maryland. 4 Whet. 316 (1613); see also. Minneapolis Stan
v. Minnesota Cnmm. of Rev.. 460 U.S. 575, 539 n .12 (1963) (Ltjne
Supremacy Clause has prohibited... any direct taxation of the Feoera
Government"). This immunity may be waived by Congress but any suun
waiver must be "narrowly construed because it defeats tne immunity

shielding the Federal Government." tjational R.EL Passenger Corp.,..,
PA. P.4,C.. 848 F.2d 436, 439 (3rd Cir. 1966), CEIt Qeilles — U'S,
102 L.Ed.2d 220 (Oct. 11, 1868).



Michael Gatti
Taxation of FmHA Property
Page 2

In 1377, Congress amended the Housing Act of 1343, adding a provisim
which waived the federal sovereign immunity from State ana iota*
taxes for certain property held by Farmers Home Administration. 4_
U.S.C. 81490h. This waiver was limited inthree respects:

(1) federal property used for administrative purposes could not or
taxed, (2) federal property could be taxedonly in the same manner
and to the same extent as other properties were taxed, and (2; no-
couid be assessed on instruments or the privilege of conveying o:
transferring or the liguidation thereof, if that tax is oased on t:\s
value of the property conveyed.

The second of these restrictions, at issue here, is in line witn tr.e
general constitutional standard that discriminatory taxes are not

permitted. As stated in Memphis Bank & Trust Co. v. Garner. 453 U.S.
332, 397 n.7 (1983): "[S|tate taxes are constitutionally invalid ir

they discriminate against the Government. ' The point of comparison
in determining whether taxes discriminate against tne federal
government is not the general puolie, but the state. A state

constitutionally may not enact laws granting to itseif or those in
privity with it privileges with respect to tax laws wnicn it aoes not

also grant to the Federal Government. Davis v. Michigan Departmr.nt
of Treasury. u.s. , 103 L .Ed.2d 831, 3u5, n.4
(March 26, 1969) « Phill p Chemical Company v. Dumas Inaeper.ae:. e
School Districi.. 361 U. 376 (1360).

However, before Farmers Houk Administration property can be made
subject to non-discriminatory state and local taxation, Alaska must
enact enabling legislation, It has not done so. To the contrary. A-
29.45.030(a)(1) expressly exempts the agency's property from
taxation. In Dawson v. Childs. 665 F.2d 705, 711 (5tn Cir. 196*; tne
court considered this very issue. The appellant argued that tne
waiver of federal sovereign immunity proviaed by 42 U.S.C. si490h
pre-empted the state's exemption of United States property from
taxation under Texas statute. The court was unpersuaded, finding
that the exemption granted by Texas statutes prevented the taxing c:
Farmers Home Administration property even though the federal
government had removed the constitutional barrier to such taxation

Turning to the discrimination issue, AS 29.45.030(a)(1), in a
straight forward manner, appears to grant |mmun|ty equally to
municipal, state, and federally-owned property. nder Davis. Aiasxa
and the Matanuska-Susitna Borough may not exempt the property owneo:
by them from taxation, while at the same time taxing the property of
Farmers Home Administration. 42 U.S.C. 8§1490h states that federal
property may be taxed "in the same manner and to the same extent: as
other property is taxed." As with the state statute at issue m tne
Davis case, it is safe to assume that this language also was designee
to incorporate the constitutionai doctrine of non-discrimmation m
defining the scope of immunity in 42 U.S.C. 81490h. Having reacnea
this conclusion, we must reach the further conclusion that under



Michael Gatti

Taxation of FmHA Property
Page 3

Davis. Farmers Home Administration property is subject co taxation
only in the same manner and to the same extent that state or ooroug:'.
property is suDject to taxation. Because the state of Aiaska retains
tax immunity for itself and its municipalities property, see AS
29.45.030(a)(1). tax immunity for Farmers Home Administration
property is aiso retained. The State may not favor itseif in its
taxing scheme in relation to the federal government. Davis, if3
L.Ed.2d at 903-905

Please advise your assessor that under Davis and Dawson. Farmers Home
Administration inventory property is not subject to taxation until
Alaska enacts a statute to the effect that the United States ana its
agencies and instrumentalities and their property are declarea to oe
taxable to the extent permitted under the laws of the United States
and to the extent that State and municipal properties are taxed.

Your assessor needs to bhe advised at once that there is simply no
basis in law for the borough to tax Farmers Home Administration
inventory property

Sincerely,

ARNO REIFENBERG
Regional Attorney

Miehaej. E. Trow
Attorney

cce: Darwin Betts
FmMHA - Alaska

MET/jc :8907073
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Hay 31. 1989
Michael Gatti

Borough Attorney
Matanuska-Susitna Borough

P. 0. Box 1608

Palmer. Alaska 99645-1608

RE: Local Taxation of Farmers Home Administration Property

Dear Mr. Gatti:

| have reviewed your letter of May 23. 1989 and my May 10, 1988
letter to Roger E. Willis. State Director. FmHA, Alaska. My
position remains that, while Congress has waived FmHA'S sovereign
immunity from taxation, see 42 USC 1490h, FmHA inventory property
is not subject to local taxation because Alaska General Law, AS
29.45.030(a)(1) expressly exempts "[f]ederally owned property,
except that a private leasehold, contract, or other interest in
the property is taxable to the extent that the interest.”

Alaska Constitution Article IX, Section 4 provides, in pertinenc
part:

Other exemptions of like or different kind may be
granted by general law. All valid existing
exemptions shall be retained unless otherwise
provided by law.

You feel that 42 USC 1490h which waives the federal government's
sovereign immunity from taxation of FmHA property somehow is
other flaw which removes that property from within the "valid
existing exemption” provided by AS 29.45.030(a)(1)

Notwithstanding the 42 USC 1490h waiver of sovereign immunity,
until the cited state statute is amended, FmHA owned property is
within the existing state law exemption. This was exactly the
issue decided in Dawson v. Childs. 665 F2d 705, 711 (5th Cir.
1982): 42 USC 1490h does not preempt valid existing state law



exemptions. Accordingly, it remains FmHA position that until
Alaska repeals its statute, your borough has no authority to tax
FmHA's property.

Please call me if you wish to discuss this matter further.
Sincerely.

ARNO REIFENBERG
Regional Attorney

Michael E. Trow
Attorney

cc: Darwin Betts
FmHA - Alaska

MET/jc:8905139



5/23/89 4:92 p.m. co (593" '26-5398 Attn: Michael Trow

Matanuska-Susitna Borough

P.0. BOX 1608, PALMER, ALASKA 99645-1608 « PHONE 745-4801

May 23, 1989

Mr. Michael Trow

U.S. Department of Agriculture
Office of General Counsel, Rm. 1734
1220 S.W. Third Avenue

Portland, Oregon 97204

Dear Mr. Trow:
Subject: Local taxation of Farmers Home Administration Property

In your opinion of May 10, 1988, you conclude that Farmers

Home Administration property 1is exempt from taxation notwith—
standing 42 U.S.C. 1490(h). Your conclusion is based, 1in part,

on the case of Dawson v. Childs, 665 F.2d 205 (1982) which stands

for the proposition that congress has waived Farmers Home Admin—
istration®s sovereign immunity from taxation pursuant to 42
U.S.C. 1490(h). Since your opinion does not cite Alaska Consti—
tution Article IX, Section 4 exemption, you may wish to
re-evaluate your position in light of this section which pro—
vides :

"The real and personal property of the state or its
political subdivision shall be exempt from taxation
under conditions and exceptions which may be provided
by law. All, or any portion of property used exclu—
sively for non-profit, religious, charitable, cemetery,

or educational purposes, as defined by law, shall be
exempt from taxation. Other exemptions of [like or
different kind may be granted by general law. All

valid existing exemptions shall be retained unless
otherwise provided bv law.” (Emphasis added.)

Clearly 42 U.S.C. 1490(h), which is otherwise provided by
law, waives the federal government®s sovereign immunity from
taxation of Farmers Home Administration property in its

possession. Please re-evaluate your opinion in light of this new
information. Since this property 1is taxable, the assessor has
placed it upon the Borough®s assessment rolls. Your

representative in Palmer has been previously supplied with a
Notice of Taxation.



Please call if you have any questions or require any further
information on this 1issue. I look forward to your response which
I expect to receive in approximately five days of receipt of this
letter. Also, please notify your client agency that the property
is subject to taxation.

Sincerely,

Borough Attorney

cc: Gary Lewis, Borough Assessor
MG:sah

LX52389-3



KENAI PENINSULA BOROUGH

144 N, BINKLEY. » SOLDOTNA, ALASKA 99669
PHONE (907) 262-d441

DON GILMAN
May 8, 1989

Matanuska-Susitna Borough
P.0. Box B
Palmer, AK. 99645

Att: Karl D. Borglum
Dear Karl:

I am responding to your inquiry of May 3, 1989, wherein you asked
if the Kenai Peninsula Borough has placed Farmers Home
Administration properties on the assessment roll for 1989-

The answer 1is no, not the original roll. It was an 1inadvertent
oversight and the plan is, to place these (six total) properties
on the 1989 supplemental roll.

I have elected to place these properties on the assessment roll
as taxable for two reasons.

(1) My legal staff, through exhaustive research, feel very
confident as to our legal authority to tax. Oral and
written communication from them has instilled my confidence
in their findings.

(2) In the spirit of equality and fairness, |1 cannot
maintain taxability of all the other State and Federal
agencies that qualify and overlook Farmers Home
Administration.

I hope this clarifies my position on this matter and serves some
positive reinforcement to your endeavors. I might suggest that,
perhaps you should have your Jlegal counsel contact Kristine
Schmidt, Kenai Peninsula Borough, Deputy Borough Attorney on this

matter.

With Best Regards,

Wayne D. Haerer, Jr.
Director of Assessing

WDH/mch



Page 2

¢cc: Lenny Reagin, Assessor
Fairbanks North Star Borough

Steve Van Sant, Assessor
Municipality of Anchorage

Mike Worley, State Assessor
Community and Regional Affairs



For Administrative Use Only Alaska AN No. 67(1955)

united states department of agriculture
FARMERS HOME ADMINISTRATION
PALMER BUSINESS PLAZA
634 SOUTH BAILEY, SUITE 103
PALMER, ALASKA 99645

Subject: Payment of Real Property Taxes Kay 20, 1988
FmHA Instruction 1955-B

To: Area Loan Specialists
Assistant Area Loan Specialists
Loan Assistants
Alaska

The Office of General Counsel for the Department of Agriculture on May 10, 1988
issued an opinion concerning local taxation of FmHA inventory properties

Simply stated, AS 29.45.030(a)(1) exempts from general taxation all federally ownec
property in Alaska. Unless this statute has recently been amended (in 1988) local
boroughs are precluded from taxing FmHA owned inventory property. [If you are
approached by the local authorities concerning taxation, you should ask for the
citation authorizing that action. Also, in that event, feel free to contact the RH
section for further guidance.

ROGER E. WILLIS
State Director

EXPIRATION DATE: 05-23-89 FILING INSTRUCTIONS: PRECEEDING
FmHA Instruction 1955-B

MAY 20 1963
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MEMORANDUM

T0; Jack Cline, Jorough Appraiser
FROM; ~~ Kristine A. Schmidt, Deputy Borough Attorney
DATE; May 2, 1988

SUBJECT: Tax Exemption 0f Farmers Horn*Administration ("FMHA")

I understood that Farmers Home Administration fore—
closed property was TAR"d lasr fall, based on a lather frcen
Leiand kley dated October 19, 1987 (copy attached). Subse—
quently, Don Thomas askec me for a legal opinion on the tax—
ability of several state and government agencies, including the
Farmers Home Administration.

I sent my opinion November 19, 1987 (copy attached).
In that opinion | stated that: "... proporty foreclosed on
pursuant to d loan agreement with [Farmers Horae Administration]
under 42 U.S.C. Sec. 1471, ct 3eq.. and acquired or helc by FMHA,
even if the foreclosure deed states that the grantee is the
United Slates on behalf of [Famere Home Administration), is
taxable, as intended by Congress when it enacted 42 U.S.C. Sec.
1490(h).*

The FMHA tried to assert that its foreclosed property
was tax exempt from municipal taxes in the caee of Dawson v.
Childs, 665 F.2d 705, 708 (5th Cir. 1982). The federal court in
that case ruled that Congress specifically waived tax immunity
for FMHA property acquired at foreclosure and hold by FMHA.
Although AS 29.45.030(a)(1) exempts federal property, it does-so
based on the Immunity cf the federal government from taxes in
general. Where the federal government has waived its tax exemp—
tion, then federal property is taxable.

This analysis is similar to the state tax situation.
The Alaska Constitution and state law (AS 29.45.030(a)(1)) pro—
vide that state property is exempt; however, where the state
atatutas provide that state property is: taxable, they have waived
thi3 exemption.

At a March meeting between Don Thomas, you and mysalf,
we discussed the FHHA tax exemption and 1 though we were agreed
that these properties were to be returned to the tax roils.

On April 29, 1988, 1 received a phone call from Debra
Braga, Aé&at. Borough Attorney of tho Fairbanks North Star
Borough. She aaid that her opinion was the same as mine, and
that the TNSB intended to tax FMHA on its tax rolls (aee attached
letter), aased on what 1 thought was my undoratending, that we
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Memo to J-ck Cline May 2, 1908
Ha: Tax Exemption of rMHA Pago Two

also had put rMHA-forcclos*d property Back on tha tax rolls, 1
Informed her that we also do net exempt such property. However,
when 1 asked Wendy Kitchens to confirm this, aha said that you
had decided to continue to give FMHA a tax exemption.

It is the Borough 3 responsibility to strictly inter—
pret tax exemptions. Whore there is a question about whether
property qualifies for tax exempt status under law, we shouia
decide against tax exemption. Therefore, 1 strongly rocommend
that you return FMHA-foreclosed properties to tha tax rolls, ar.c
send a 1988 NOtic® of Assessment to FMHA. X would also racoramer.
that you rovers* the TARs don* in the fall of 1987, so that FMHA
does not sscap* liability for 1987 taxes. Although it is too
late to put the property in this year®s foreclosure judgment, th
1987 liability will show up on next year®"s foreclosure list, if
not paid.

KAS/bg
attachments
cc/attach: Thomas . Boedeker, Borough Attorney
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MEMORANDUM

TO: Dor. Thoma*, Borough Assessor
Bob Walston, Asst. Borough Assessor

FKOM:~/ Kristine A. Schmidt, Deputy Borough Attorney
Date: November 19, 1987

SUBJECT: Tax Status of Property Owned By Certain Federal and
State Loan Agendas.

You have requested an opinion on the taxability of
property acquired in foreclosure actions and owned or held by
various state and foderal agencies. Based on my research of
federal a "d state statutes, my opinion is as follows:

1. Alaska Housing Finance Corporation (AHFC), This
agency is liable lor taxes on real property cf which it is fee
owner. A.S. 13.56.190(4).

u

2. ?armer3 Horae Administration (Pwt). Property sub—
ject to a lion held by the United states or the t-tle to which 1is
acquired and held by the FHA under the farm housing loan
statutes, other than property used for administrative purposes,
is subject tc local property taxes to the same extent ao any
oth?r property. 42 U.S.C. Sec. 1490(h),

I understand that FHA claims exemption basad on the
fact that th« trustee % deed to the property was in the name of
the United States. I would argue for taxability based on 42
U.S.C. Sec. 1490(h), even in this situation, because Congress
intended to tax property acquired and held by the FHA, whether

the grar.tea of tha property is the United States on behalf of the
FHa or not.

In addition, at least one Federal appeals court has
ruled that 42 U.S.C. Sea, 1490(h) is a waiver of tax exemption
for property acquired at foreclosure and hald by tha FHA. Dawson
v. Childs. 665 F.id 705, 708 (1982). Therefore, it is my opinion
that property foreclosed on pursuant to a loan agreement with FKA
under 42 u.S.C. Sec. 1471, et s*q. and acquired or held by FHA,
even if the foreclosure daecT"states that the grantee is the
United States on behalf of THA, is taxable, as intended by
Congress when At nnacted 42 U.S.C. Sec. 1490(h).

3. Federal Depoait Insurance Corporation (FDIC). Real
property of the Corporation is subject to local taxation to theA
same extent as other rsal property. 12 U.S.C. Sec. 1S25.

4. Federal Home Loan Mortgage Corporation (-PW&V)r Real
property of tne Corporation is subject to local taxation to the
same extent as other real property. 12 U.S.C. See. 1452(d).
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Tax atatus--Federal/Stata agencies
November 19, 1987

5. Federal Land Banks or Federal Land Bank
Associations. Real property held by land banks or 13nd bank

associations are taxable to thB same extant as other property.
12 U.S.C. Sec. 2C35.

6 . Federal Savings and Lean Insurance Corporation
(FSLIC). Real property of the corporation is subject to local
taxation to the same extent as ether real property.
12 U.S.C. Sec. 1725(e).

7. Department of Housing and Urban Development (HUD).
The Secretary 1is authorized to enter into payments in lieu of tax
agreements with respect to property acquired or owned undor any
loan or grant by the Department. 42 U.S.C. Sec. 3535(1).

8 . National Housing Act. Property acquired and held by
the Secretary of hud pursuant to the National Housing Act.
12 U.S.C. Sec. 1701, et. seq., especially housing renovation and
modernization projects (42 U.S.C. Sec. 1701-1706) ar.d mortgage
insurance projects (42 U.S.C. sec. 1707-1715) la taxable. See
especially 42 U.S.C. Sec. 1706(b) and 42 U.S.C. Sec. 1714.

Property of the Government National Mortgage
Association ("Cinaie Ma*K) and Federal National Mortgage

Association ("Fannie Mac™) 1ia similarly taxable. 42 U.S.C Sec.
1723(a)(c).

9. Small Business Administration (SBA). Property held
by the SSA in fee simple 1is exempt from taxation. Uu.s. v. City
of Roar.cka, 253 F. Supp. 415 (W.D.Va. 1966); U.S. v. Scr.wartz.
278 r T Supn. 329 (S.D.N.Y. 1968); U.S. v. Joe Murray S "Feint
Lookout. Inc.. 359 F. Supp 335 (D.C.~.Y. 1573).

Property may be taxable whan it is held ae security by
the SEA (but not owned in fee simple). U.S. v. City of Roanoke,
sutra, p. 418.

Municipal tax liens have priority over SSA loans cn
property mortgaged to the SEA. 15 U.S.C. Sec. 646. Therefore,
delinquent property tax liens csn bo enforced on property cur—
rently owned by the SBA but formerly owned by someone else, as
long as the liens attached before the Sax acquired title.

10. veteran®s Administration (VA). The Veteran®s
Administration may purchase or take title to property, including
tnrough foreclosure, and property acquired or neid under the VA
loan statutes 1ia aubject to state civil laws, 1including rax 1ir.ws.

33 U.S.C. Sec. 1820(a)(6). Therefore, the VA-forecloecd property
is taxable by tho Borough.
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Tax status--Fcd«ral/State agencies
November 19, 1987 Page 3

Z understand the VA has sent an opinion to the Borough
that states that the VA ia not liable for late penalties or
interest on property taxes. 1 disagree with that ocinion based
on the .intent of Congress in 38 U.S.C. 1320(a)(6) that ail state
civil laws apply to VA-acquired property, including tax laws; ar.d
state civil tax laws include tax penalties and interest
provisions. It is therefore my opinion that VA-acquired property
should be treated like all other property; and if penalties and
interest accrue on a VA-held parcel, that the VA is liable.

Last, tharu is an issue aoout an apparent conflict
between the Alaska Constitution. Art. ix. Sec. 4 (exempting stats
property £roui taxes unless tne legislature provides otherwise),
A.S. 29.45.030(a)(1l) (exempting municipal, state, and federal
property from taxes), and the state ar.d federal statutes above
that specifically make state and federal loan agency property
taxable. It is my opinion that A.S. 25.45.020(a)(l) can be
interpreted to allow a waiver of that exemption by state or
federal law; and that the statutes specifically allowing taxation
are such waivers. Therefore, it is net a conflict, 1in cy
opinion, to tax state or federal property where specifically
allowed to by statute; regardless of A.S. 29.42.030(d)(1).

KAS/bg/bi



MEMORANDUM State of Alaskans

T0: Milt Barker DATE: May 5, 1987 )
Deputy Commissioner LE
Department of Revenue FILE NO.: 663-86-0528

THRU: TELEPHONE NO.: 465-3600
SUBJECT: Tax-exempt status
i of state foreclosed
FROM; Grace Berg Schaible uron properties

Attorney General

By: Deborah Vogt 1
Assistant Attorney General iy
Department of Law

You have asked for an analysis of the municipal tax
liability on real property that is foreclosed upon by the state. 1/

As a general rule, municipal property taxes are a lien on the

property involved. If the state forecloses wupon property on
which a lien has arisen, the property is taken subject to the
lien. 2/ I understand that there 1ia. no dispute regarding prior
years: if the state takes property, for example, in April of

1986 and the 1985 taxes have not been paid, the tax lien must be
satisfied before the state can give clear title to the property
to a third party. 3/

1/ The property at issue has been foreclosed upon by the Public
Employees Retirement System (PERS) and the Teachers Retirement
System (TRS). Property foreclosed upon by the Alaska Housing
Finance Corporation (AHFC™is subject to the provisions of AS
18.56.190,* which states that such property 1is exempt from
taxation "except taxes on real property of which the corporation
is fee owner." Thus, AHFC pays municipal property tax on
property owned by the corporation.

2/ AS 29.45.300(b) provides that "(pjropercy taxes, together
with penalty and interest, are a lien upon the property
assessed. ...

2/  The existence of a lien does not imply that a municipality

may enforce a lien against the state during the period that the

state owns the property. Although we have not analyzed this
0) Pu~snfonS*® ijr) is likely that the state"s sovereign immunity would
p.; & JbTrohiblt-a dninicipality from enforcing a lien against the state.

MAY 05 138/
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Milt Barker, Deputy Commissioner May 5, 1987
Department of Revenue Papp ?
663-86-0528 8

Nor should there be any dispute about the fact that
municipalities cannot tax the property when it belongs to the
state. The Alaska Constitution provides that "(t]he real and
personal property of the State or 1its political subdivisions
shall be exempt from taxation under conditions and exceptions
which may be provided by law.”™ Art. 1IX, sec. 4. AS 29.45.030
provides for required exemptions from municipal property
taxation, and exempts "state ... property, except that a private
leasehold, contract, or other interest in the property is taxable
to the extent of the interest...."™ AS 29.45.030(Ca)(1). Although
it might be argued that property owned by PERS or TRS 1is not
state property, we have previously advised that such property 1is
nonetheless statutorily exempt from property taxes. 1984 Inf.
Att"y Gen. Op. (July 31; 663-84-0327). Thus, 1if the state owns
property throughout an entire year, there can be no municipal tax
liability for that year.

You gquestion is how to handle the ~current vyear"s
property taxes when the state becomes the owner mid-year. You
have asked whether the property tax liability can be prorated
between exempt and non-exempt status during a year, and if not,
when the tax Uliability arises. Our answers are that the tax
liability may not be prorated, and that exempt status should be
determined as of January 1 of the tax year.

Courts that have faced these 1issueshave come to wide

ranging conclusions. Only two principles emerge: first, in the
absence of specific statutory authority to do so, proration
cannot be implied. Second, the time that the tax liability

arises 1is determined by the applicable statute.

Although proration of taxes 1is certainly the custom 1in
transfers ;of land between two private owners, and although it
would certainly seem logical to do so when the state acquires

property, I have found no case 1in which, 1in the absence of
statutory authority, a court has permitted proration. The cases
hold that the tax liability for a yeareither exists or does not
exist; i1t does not partly exist. 4/

4/ In rejecting the proration of taxes, one court noted that
TT[a] power in the courts to relieve against property taxes
lawfully assessed u .ZC explicit legislative authority is, at the
least, not a familiar weapon in the judicial arsenal...”
District of Columbia v. Sussman, 352 F.2d 683, 685 (D.C. Cir.



Milt Barker, Deputy Commissioner May 5, 1987
Department of Revenue paee
663-86-0528 5

The question then becomes, when does the tax liability
for a year arise; or, when does an exemption from taxation
attach. Unfortunately, the cases here are of little help. They
are unanimous only in that they look to the relevant statute for
guidance. Again unfortunately, our statute does not address the
question of when the 1lien for property taxes arises or when an
exemption attaches.

Our statutes require that property be assessed at full
and true value as of January 1 of the assessment year.
AS 29.45.110. A municipality must determine the rate of levy by
June 15, and mail tax statements setting out the rate and the
date when taxes become delinquent by July 1. AS 29.45.250.
Property taxes are a lien upon the property assessed.
AS 29.45.300. AS 29.45.320 and 29.45.330deal with the
enforcement of "delinquent real property tax liens.” No
provision states clearly the date on which the lien arises.

The only provision of the statutory scheme dealing with
the timing of an exempt status 1is AS 29.45.030(f), which deals
with the senior citizen and disabled veteran exemption. That
provision requires that an application be filed for the exemption
by January 15 "of the assessment year," and similarly requires
separate applications for each "assessment year."™ Although the
provision does not explicitly state that the exempt status should
oe determined as of January 1 for the entire assessment year,
that interpretation is apparently universally applied by
assessing officers.

Some courts that have addressed this question have held
that the tax liability is enforceable against the government only
if the liability has ripened into a lien. Of these cases, some
hold that a lien cannot ar3.se until the tax rate has been set, or
until the time that the taxes are due. &bah Parks Co. . IETT
County, 380 P.2d 924 (Utah 1963), Adams ., In~ v. Nis~tH
N.Y.S.2d 504 (1978), Rochester Housing Authority v. Sibley Corp.,
351 N.Y.S.2d 934 (1974), City of St. Louis v. Ford Motor Co., 158
F.2d 354 (8th Cir. 1946). Others hold that the lien relates back
to the assessment date. See e.g., State v. Snohomish County, 128
P. 667 (Wash. 1912), Huntington City v. Petersonj 518 P.2d 1246
(Utah 1974). Other courts have found the tax liability to depend
not on the formal existence of a lien, but rather simply on
whether the property was exempt as of a "tax status" date, or the
assessment date. Lutheran High School Ass™n v. City of New York,
288 N.Y.S. 855 (19b8). Appeal of Title Services. 1Inc., 252 A.zZd
585 (Pa. 1 9 6 9 ) . —mmmmmmmmmmmm e
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e The two most helpful cases that we have located focus,
in the absence of clear statutory guidance, on the practical
realities of municipal budgeting. These cases, District of
Columbia v. Sussnan, 352 F.2d 683 (D.C. Cir. 1965) and City or
feast Orange v. Palmer, 220 A.2d 679 (N.J. 1966) each 1involve

controversies between the Ilocal government and the state -- or
the district (which the court found to be in the same status as a
state). In each case the court points out chat a municipal

mment sets the tax rate to be levied on real property as a
tion of its revenue needs; it may set its budget to stay
ithin certain rates, or establish rates to generate a certain
ount of revenue, but 1iIn either case the rate 1is a direct
function of the taxable value of property within its
jurisdiction. The municipality needs to know with certainty what

that value is. IT property changes from taxable to exempt status
within a tax year, the municipality will have miscalculated 1its
revenue. For largely this reason, both courts conclude that the

tax status at the beginning of the tax year 1is determinative for
the entire year.

In the District of Columbia case, the tax year ran from
July 1 through June 30. Assessments™ were made beginning 1in the
preceding January, and finalized in May. The assessment role was
finalized on July 1. The United States had condemned property as
of July 26, and had argued that taxes were due only for the
period between July 1 and July 26. The appeals court held that
the taxes were due for the entire tax year. This statutory
scheme differs slightly from Alaska®s in that there assessments
are made and finalized before the tax year begins while in Alaska
assessments are made and finalized within the tax year.

The New Jersey statutory scheme 1is more similar to
Alaska®"s. e There, the tax year runs from January 1 through
December 3°1. The assessment date is the preceding October 1.

with the assessment role being finalized 1in January. The tax
rate is set in July and taxes are due 1in February, May, August
and November. Since two installments of taxes are due before the

rate 1is set, the previous year®"s levy is used as an estimate.
The court held that a transfer of property after January 1 would
not affect the tax liability for that year. It reserved its
opinion on property acquired between October 1 and December 31.

Since Alaska®s statutory scheme 1is silent on the
guestion at 1issue, and since itis not identical with the
statutes of other jurisdictions that have faced this question, it
is not possible to predict with any degree of certainty how
Alaska®s court would answer the question. Since a variety of
answers seemed at Jleast arguably permissible, | suggested that
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the Commissioners of the Departments of Revenue and Community and

Regional Affairs meet and discuss the policy 1implications. The
commissioners met on March 23, 1987, and agreed that a January 1
"tax status" date should be used. In addition, the State

Assessor indicated that this question had been vraised at a
meeting of theAlaska Association of Assessing Officers, and that
the members of that body agreed that a January 1 "tax status”
date should be used. In our opinion, that result may be legally
required wunder existing law; if it 1s not required, it is
certainly legally permissible.

Thus, unless and until the legislature provides
otherwise, the state should treat property acquired after January
1 of a year as taxable property for that entire year."
Conversely, when selling or disposing of property that has
attained tax-free status because it was owned by the state on
January 1, that status for the <current tax year should be
reflected in the sales price.

DV; jf

cc: David Hoffman
Commissioner
Department of Community & Regional Affairs

Karen Carlson
Division of Treasury
Department of Revenue

Mike Worley
State Assessor
Department of Community & Regional Affairs
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April 30, 1991

Representative Jerry Mackie, Chairman
Community and Regional Affairs committee

P.o, box V
Juneau, Alaska 99811

Re: SB 70, Municipal Taxation of certain Property

Dear Representative Mackie:

The Municipality of Anchorage supports the passage of SB 70. This
bill makes certain properties of state agencies taxable i1f they are
obtained through foreclosure and held by the agencies as
investments. The bill also provides for taxation of property held
by federal agencies if taxation is allowed by federal law. It 1is
our understanding that there i1s at least one federal agency which
has refused to pay property taxes due to language contained in our
state statutes even though federal law permits taxation.

The bill also provides that property owned by one municipality
located within another municipality 1is taxable. All of the
properties covered by this bill utilize services provided by the
host municipality and should not be given a competitive edge over
the private sector by being exempt from property taxes.

The Municipality of Anchorage does not support the exclusion of the
Teachers Retirement System nor the Public Employees Retirement
System from this bill. IT these two retirement systems wish to
make investments within municipalities, they should be prepared to
bear the cost of doing business as does the private sector.
Property taxes are typical expenses 1in the normal business

environment.

We would appreciate your consideration of our position on this
bill. Please feel free to contact me i1f you have any questions.

Sincerely,

Lnrry”~D. crawfdrd
Municipal Manager





