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I  i n t r o d u c e d  H ou se  B i l l  4 9 5  b y  r e q u e s t  o f  a  c o n s t i t u e n t .  "An 
A c t  r e l a t i n g  t o  t h e  f a rm  u s e  e x e m p t i o n  f r o m  m u n i c i p a l  t a x a t i o n  f o r  
a g r i c u l t u r a l  l a n d , "  w o u ld  a l l o w  f o r  c o m m e r c i a l  o w n e r s  o f  
g r e e n h o u s e s  t o  b e  g r a n t e d  a  t a x  i n c e n t i v e  u n d e r  t h e  f a rm  u s e  
l a n g u a g e  i n  t h e  A l a s k a  S t a t u t e s .  HB495  a l l o w s  t h e  t e rm  
" h o r t i c u l t u r e , 11 t o  b e  a p p l i e d  i n  d e f i n i t i o n  t o  g r e e n h o u s e s .

U n d e r  c u r r e n t  l a w ,  a  t a x  e x e m p t i o n  i s  g r a n t e d  t o  a  p e r s o n  who 
u s e s  l a n d  f o r  p r o f i t  i n  r a i s i n g  c r o p s ,  r a i s i n g  l i v e s t o c k ,  o r  a 
c o m b i n a t i o n  t h e r e o f .  One m u s t  b e  a c t i v e l y  i n v o l v e d  e n g a g e d  i n  t h e  
a g r i c u l t u r e  r e a lm ,  b y  m a k in g  a t  l e a s t  10% o f  y e a r l y  g r o s s  in c om e  
f r o m  t h i s .

T he  t a x  e x e m p t i o n  was f o u n d  t o  a p p l y  f o r  g r e e n h o u s e  o p e r a t o r s  
b y  t h e  A l a s k a  Sup rem e  C o u r t ,  when i t  f o u n d  i n  L a n t z  v .  F a i r b a n k s  
N o r t h  S t a r  B o r o u g h .  ( 4 F A - - 8 9 - 0 9 8 6  C i v i l )  t h a t  a  c o m m e r i c a l
g r e e n h o u s e  o p e r a t o r  was i n v o l v e d  i n  a g r i c u l t u r e  a n d  t h a t
h o r t i c u l t u r e  d i d  f a l l  u n d e r  i t s  t e r m i n o l o g y ,  t h u s  u n d e r  
AS 2 9 . 4 5 . 0 6 0 .

A c o n s t i t u e n t  i n  A n c h o r a g e  was a s s e s s e d  p r o p e r t y  t a x  b y  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  A s s e s s o r ,  t h u s  a s k i n g  me t o  i n t r o d u c e  
t h i s  b i l l  t o  r e i n s t a t e  t h e  t e r m i n o l o g y .  I  b e l i e v e  t h a t  t h e  t a x  
l o s s  w o u ld  b e  m inimum c om p a re d  t o  t h e  a d v a n t a g e s  g a i n e d  b y
s p o n s o r i n g  i n c e n t i v e  t o  e x p a n d  b u s i n e s s  f o r  t h e  c o m m e r c i a l
g r e e n h o u s e  o p e r a t o r s  o f  o u r  s t a t e .

I  w o u ld  a p p r e c i a t e  y o u r  s u p p o r t  i n  p a s s i n g  t h i s  b i l l  o u t  o f  
t h e  H ou se  C om m un ity  & R e g i o n a l  A f f a i r s  C o m m i t t e e .

C o m m it te e s :  J u d ic ia ry , L a b o r & C o m m e rc e , M ilitary & V e te r a n s  A d a irs  
F in a n c e  S u b c o m m itte e , A d m in is tra tio n
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SECTIONAL ANALYSIS FOR HB 495

Section 1. AS 29.45.060(c) concerns agriculture use, and inserts the 
wording defining "horticulture.” Specifically, the term "horticulture" is 
defined with regard to greenhouses.

(1) Line 6, puts in greenhouses or otherwise, and removes 
term HARVESTING for purposes of clarification, and inserts o r 
ornamental use.
(2) Line 7, inserts horticultural to include in usage.

( (3) Line 9, places the wording agriculture or horticulture on
instead of FARMING, to more specifically define land use.
(4) Line 10, inserts agricultural or horticultural activities on 
Ihfi. to specifically define what use has to derive 10% of yearly 
gross income to apply.

Section 2. Effective date of January 1, 1993.
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A N  ACT
P r o v i d i n g  f o r  a s s e s s i n g  f a r m  l a n d s  at  f a r m  l a n d  values.

BE (T ENACTED BY THE LEGISLATURE O F  THE STATE O F  ALASKA;
*  S e c t i o n  1 .  AS 29. l O .336 i s  am ended  t o  r e a d !

S e c .  2 9 . 1 0 . 3 9 6 .  PROPERTY TO BE ASSESSED AT IT S  FULL 
AKD TRUE VALUE . P r o p e r t y  s h a l l  b e  a s s e s s e d  a t  I t s  f u l l  
a n d  t r u e  v a lu e  I n  m on e y , a s  o f  J a n u a r y  1  o f  t h e  a s s e s s m e n t  
y e a r ,  e x c e p t  a s  p r o v i d e d  I n  s e c s .  397 and  398 o f  t h i s  c h a p ­
t e r .  I n  d e t e r m in in g  t h e  f u l l  an d  t r u e  v a lu e  o f  p r o p e r t y  
I n  m on e y , t h e  p e r s o n  m a k in g  t h e  r e t u r n ,  o r  t h e  a s s e s s o r ,  
a s  t h e  c a s e  m ay b e ,  s h a l l  n o t  a d o p t  a  lo w e r  o r  d i f f e r e n t  
s t a n d a r d  o f  v a lu e  b e c a u s e  t h e  sam e i s  t o  s e r v e  a s  a  b a s i s  
o f  t a x a t i o n ,  n o r  s h a l l  h e  a d o p t  a s  a  c r i t e r i o n  o f  v a lu e  
t h e  p r i c e  f o r  w h ic h  t h e  p r o p e r t y  w o u ld  s e l l  a t  a u c t i o n ,  o r  
a t  a  f o r c e d  s a l e ,  e i t h e r  s e p a r a t e l y  o r  I n  t h e  a g g r e g a t e  
w i th  a l l  o f  t h e  p r o p e r t y  I n  t h e  t a x i n g  d i s t r i c t ,  b u t  he  
s h a l l  v a lu e  t h e  p r o p e r t y  a t  a  sum w h ic h  he  b e l i e v e s  I t  I s  
f a i r l y  w o r th  I n  m oney  a t  t h e  t im e  o f  t h e  a s s e s s m e n t .

*  S e c .  2 .  A3 2 9 . 1 0  I s  am ended  b y  a d d in g  a  new s e c t i o n  t o  
r e a d :

S e c .  2 9 . 1 0 . 3 9 8 .  FARM OR AGRICULTURE USE . ( a )  I n  
t h l j  s e c t i o n  " f a r m  u s e "  m ean s t h e  u s e  o f  la n d  f o r  r a i s i n g  
an d  h a r v e s t i n g  c r o p s  o r  f o r  t h e  f e e d i n g ,  b r e e d in g  an d  
m anagem en t o f  l i v e s t o c k  o r  f o r  d a i r y i n g  o r  a n o t h e r  a g r i c u l ­
t u r a l  o r  h o r t i c u l t u r a l  u s e  o r  a n y  c o m b in a t io n  t h e r e o f  and  
I n c lu d e s  t h e  p r e p a r a t i o n  o f  t h e  p r o d u c t s  r a i s e d  on  t h e  fa rm  
u s e  l a n d  a n d  d i s p o s a l  b y  m a r k e t in g  o r  o t h e r w i s e .  I t  
I n c lu d e s  t h e  c o n s t r u c t i o n  a n d  u s e  o f  d w e l l i n g s  a n d  o t h e r  
b u i l d i n g s  c u s t o m a r i l y  p r o v i d e d  i n  c o n ju n c t i o n  w i t h  t h j  f a rm  
u s e .  T o  b e  f a rm  u s e  l a n d ,  t h e  o w n e r  m ust be  a c t i v e l y  
e n g a g e d  I n  f a r m i n g  t h e  l a n d ,  a n d  d e r i v e  a t  l e a s t  o n e - f o u r t h  
o f  h l a  y e a r l y  g r o s s  In c om e  f r o m  t h e  fa rm  u s e  l a n d .  The



§ 29.53.035 A l a s k a  S t a t u t e s § 29.53.050
Sec. 29.53.035. F a rm  or ag ricu ltu ra l lands, (a) F a rm  use lands 

shall be assessed on the  basis of fu ll and tru e  value fo r fa rm  use, 
and shall no t be assessed as if  subdivided or used fo r some o ther 
nonfarm  purpose. The assessor shall m ain tain  separa te  assessm ent 
records evaluating the  fa rm  use land fo r o ther th an  fa rm  use p u r­
poses, w here applicable. Should the  fa rm  use land be sold, leased, 
or otherw ise disposed of, fo r  o ther th an  fo rm  use purposes, tha 
owner shall be liable to  pay  the  additional ta x  fo r  the preceding 
two years, and the applicable portion of the c u rre n t tax  year, as 
though the  land had no t been assessed fo r fa rm  use purposes.

(b) A n ow ner of fa rm  U3e land m ust, to secure the  assessm ent, 
make application to  the  assessor before F eb ru ary  1 of each year in 
which the  assessm ent is desired. The application shall be m ade upon 
form s p repared  and supplied by th e  assessor and  shall include in­
form ation  which m ay reasonably be required  to determ ine the 
en titlem ent of the applicant.

(c) In  th is  section " fa rm  use" m eans the use of land fo r  ra is in g  
and harvesting  crops or fo r  the  feeding, breeding and m anagem ent 
of livestock o r fo r d a iry ing  o r an o th er ag ricu ltu ra l use or any  com­
bination thereo f and includes the p repara tion  of the  products raised  
on the fa rm  use land and disposal by m arketing  o r otherw ise. I t  in ­
cludes th e  construction  and use of dwellings and o ther buildings 
custom arily  provided in conjunction w ith  the  f r rm  use. To be fa rm  
use land, the ow ner m ust be actively engaged in fa rm in g  the land, 
and derive a t  least one-fourth  of his yearly  gross income from  the 
farm  use land. The provisions of th is  section do not apply to  land 
respecting which the  ow ner has g ran ted , and has outstanding , a 
lease o r option to buy the  su rface  righ ts . (§ 2 ch 118 SLA. 1972)

Sec. 29.53.040. Mobile hom es. Mobile hom es, tra ile rs , house 
tra ilers, t ra ile r  coaches and sim ilar p roperty  used or intended to 
be used fo r residen tial, office or com m ercial purposes am ached 
to the land o r connected to  w ater, gas, electric o r sewage ili tie s  
are classed as real p ro p erty  fo r  tax  purposes except 'e  ex­
pressly classified as personal p roperty  by ordinance. 1 -.ction 
does not apply  to house tra ile rs  and  mobile homes which a re  un­
occupied and  held fo r  sale by  persons engaged in the  business of 
selling mobile homes. (§ 2 ch 118 SLA  1972)

Sec. 29.53.050. Tax lim ita tion . No m unicipality m ay levy and 
tax  fo r any purpose in excess of th re e  per cent of the  assessed val­
uation of p roperty  w ith in  th e  m unicipality  in any one year. (§ 2 
ch 118 SLA 1972)

Limitation on taxing power relatea sessed valuation upon all property
to use of revenue for ordinary munic- relate to tho use of revenues for ordi-
ipal purposes.—The provisions of this nary municipal purposes. Lund v.
section limiting the taxing power of Town of Petersburg, 293 F. 893 (9th
the town to three per cent of tha aa- Cir. 1923).



§ 29.53.030 Alaska Statutes § 29.53.035
The 1983 amendment, effective July 9, 

1983, added paragraph (b)(3).
The 1984 amendment, effective January 

1,1985, added paragraph (4) to subsection 
(b).

Editor’s notes. — Prior to January 1, 
1985 subsection (b; read as follows:

"(b) Municipalities may by ordinance 
"(1) classify boats and vessels for 

purposes of taxation and may establish the 
assessed valuation of boats and vessels on 
the basis of their registered or certificated 
net tonnage; a tax based upon a tonnage 
valuation shall not exceed $5 a year for a 
boat or vessel of less than five net tons and 
shall not exceed $15 a year for a boat or 
vessel of more than five net tons;

”(2) classify and exempt from taxation 
"(A) the household furniture over $500 

in value and the effects of the bead of a 
family or a householder,

•\'B) the property of an organization not 
organized for business or profit-making 
purposes and used exclusively for commu­
nity purposes, provided that income 
derived from rental of such property does 
not exceed the actual cost to the owner of 
the use by the renter;

"(C) historic sites, buildings and 
. monuments; and

"(D) land of a nonprofit organization 
used for agricultural purposes if rights to 
subdivide the land are conveyed to the 
state and the conveyance includes a

covenant restricting use of the land to 
agricultural pu-poses only; rights 
conveyed to the state under this subpara­
graph may be conveyed by the state only in 
accordance with AS 38.05.069(c);

"(3) exempt business inventories from 
taxation."

Legislative history reports. — For 
legislative intent in enacting ch. 44, SLA 
1983, see 1983 Senate Journal, p. 639, and 
1983 House Journal, p. 1707.

Opinions of attorney generoL — A 
home rule city has the power to enact an 
ordinance exempting from local taxation 
any class of real or personal property, if 
such an exemption is not prohibited by the 
city’s home rule charter. 1969 Op. Att’y 
Gen., No. 1, decided under former, similar 
law.

The fact that first ciass cities may choose 
the tonnage valuation of ships for the 
purposes of taxation does not preclude 
them from making a valuation of full and 
true value for the purposes of taxation. It 
necessarily follows that boats and vessels 
should be valued at full and true value for 
the purpose of AS 14.17.010 et seq. 1962 
Op. Att'y Gen., No. 18, decided under 
former, similar law.

The rules applicable to boats and versels 
in first class cities apply equally to those 
under the jurisdiction of secohd class 
cities. 1962 Op. Att’y Gen., No. 18, decided 
under former, similar law.

NOTES TO DECISIONS

City may not exempt property 
without express authority. — The 
authority of a municipal corporation to 
allow exemptions of particular property 
from taxation, unless expressly conferred

by law, has very generally been denied. 
Valentine v. City of Juneau, 36 F.2d 904 
(9th Cir. 1929), decided under former, sim­
ilar law.

S e c .  2 9 .5 3 . 0 3 0 .  M i n i n g  c l a im s .  T h e  a s s e s s ed  v a lu e  o f  a n  
u n im p r o v e d  u n p a t e n t e d  m in in g  c la im  w h ic h  is  n o t  p r o d u c in g , a n d  a  
m on p ro d u c in g  p a t e n t e d  m in in g  c la im  u p o n  w h ic h  th e  im p ro v e m e n ts  
o r ig in a l ly  r e q u i r e d  f o r  p a t e n t  h a v e  b e c om e  u s e le s s  a n d  v a lu e le s s  
t l i r o u g h  d e p r e c ia t io n , r e m o v a l  o r  o th e rw is e , is  f ix ed  a t  $ 2 0 0  fo r  e a c h  3 0  
a c re s  o r  f r a c t i o n  o f  2 0  a c r e s . I f  th e  s u r fa c e  g r o u n d  o f  a  c la im  h a s  a  
s e p a r a t e  a n d  in d e p e n d e n t  v a lu e  fo r  n o n m in in g  u s e s , t h e  r e a l a n d  
p e r s o n a l p r o p e r ty  is  a s s e s s e d  a t  it s  fu l l a n d  t r u e  v a lu e . (§  2  c h  1 1 8  S L A  
1 9 7 2 )

S e c .  2 9 . 5 3 . 0 3 5 .  F a r m  o r  a g r i c u l t u r a l  l a n d s ,  (a )  F a rm  u se  la n d s  
in c lu d e d  in  a  f a rm  u n i t  a n d  n o t d e d ic a te d  o r  b e in g  u s ed  fo r  n o n fa rm  
p u rp o s e s  s h a l l  b e  a s s e s s e d  o n  th e  b a s is  o f  f u l l  a n d  t r u e  v a lu e  fo r fa rm



c c
§ 29.53.035 Mun ic ipal Government § 29.53.035
use, and shall not be assessed as if subdivided or used for some other 
nonfarm purpose. The assessor shall m ain ta in  records valuing the farm 
use land for both full and true  value and farm  use value. Should the 
farm use land be sold, leased, or otherwise disposed of for uses incom­
patible w ith farm  use or be converted to a  use incompatible w ith farm 
use by the owner, the  owner is liable to pay an am ount equal to the 
additional tax  a t  the  cu rren t m ill levy together w ith eight per cent 
in terest for the preceding seven years, as though the land had not been 
assessed for farm  use purposes. Paym ent by the owner shall be made 
to the sta te  to the ex ten t of its  reim bursem ent for revenue loss under 
(e) of th is section for the preceding seven years. The balance of the 
paym ent shall be m ade to the  city or borough.

(b) An owner of farm  use land  m ust, to secure the assessm ent, make 
application to the assessor before May 15 of each year in  which the 
assessm ent is desired. The application shall be m ade upon forms pre­
scribed by the s ta te  assessor for the  use of the local assessor and shall 
include inform ation which m ay reasonably be required to determ ine 
the en titlem ent of the  applicant. I f  the farm  use land is leased for farm 
use purposes, the  applicant shall furnish  to the  assessor a  copy of the 
lease bearing the signatu res of both lessee and lessor along with the 
completed application. The applicant shall furnish  the assessor a copy 
of the  lease covering the  period for which the exemption is requested.

(c) In  th is  section "farm  use” m eans the  use of land for raising  and 
harvesting  crops or for the  feeding, breeding and m anagem ent of 
livestock or for dairy ing or ano ther ag ricu ltu ra l use for profit or any 
combination thereof. To be farm  use land, the owner or the  lessee m ust 
be actively engaged in  farm ing the land, and derive a t least 10 per cent 
of yearly gross income from the  farm  use land. The provisions of this 
section do not apply to land respecting which the  owner has granted, 
and has outstanding, a  lease or option to buy the surface rights. A 
property owner w ishing to file for farm  use classification having no 
history of farm -related income m ay subm it a  declaratio of in ten t a t 
the tim e of filing the  application w ith the  assessor setting  out the 
intended use of th e  land and the  anticipated  percentage of income. An 
applicant using th is  procedure shall fi.e w ith the assessor before 
February  1 of the  following year a notarized sta tem ent of the 
percentage of gross income a ttribu tab le  to the  farm use land. Failure 
to m ake the filing  required  in  th is  subsection forfeits the exemption.

(d) In  the  event of a  crop failure  by an  act of God the previous year, 
the  owner or lessee m ay subm it an  affidavit affirm ing th a t 10 per cent 
of gross income for th e  past th ree  years was from farming.

(e) Subject to legislative appropriations for the purpose, the  sta te  
shall reim burse a  borough or city, as appropriate, for the  real property 
tax revenues lost to it  by the operation of th is section. (§ 2 ch 118 SLA 
1972; am  § 1 ch 90 SLA 1974; am  § 3 ch 229 SLA 197S; am  § 1 ch 66 
SLA 1978)

131
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O f fe r e d :  4 /2 2 /7 4
R e fe r r e d :  Ru lesO r ig in a l  sp on so r :  J u d ic ia r y  Committee

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
SENATE CS FOR HOUSE BILL NO, 827 

1 • IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTH LEGISLATURE -  SECOND SESSION 

A BILL '
F o r  an Act e n t i t l e d :  "An Act a u th o r i s in g  fa rm  use p ro p e r ty  t a x  assessm en t ."
BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1 .  AS 2 9 .5 3 *0 3 5  i s  amended to  re a d :
Sec . 2 9 . 5 3 . 0 3 5 .  FARM OR AGRICULTURAL LANDS. ( a )  Farm use lands 

In c lu d ed  in  a farm  u n i t  and not d ed ica ted  o r  being used f o r  nonfarm 
purposes s h a l l  be assessed  on the b a s is  o f  f u l l  and t r u e  va lue  f o r  
fa rm  u se , and s h a l l  n o t be assessed  as i f  subd iv ided  o r  used f o r  some 
o th e r  nonfarm  purpose . The a s s e s s o r  s h a l l  m a in ta in  [SEPARATE ASSESS­
MENT] re c o rd s  -a lu ing  [EVALUATING] the fa rm  use la nd  f o r  both f u l l  and 
t ru e  v a lu e  and farm use va lu e  [OTHER THAN FARM USE PURPOSES, WHERE 
APPLICABLE]. Shou ld the fa rm  use la nd  be s o ld ,  le a s e d ,  o r  o the rw ise  
d isposed  o f ,  f o r  o th e r  than fa rm  use purposes o r  be conve rted  to  ncn-  
fa rm  use by the owner, the owner s h a l l  be l i a b l e  to  pay an amount equa l 
t o  the  a d d i t i o n a l  ta x  to g e th e r  w ith  f i v e  p e r  cent i n t e r e s t  f o r  the 
p reced ing  seven yea rs  [TWO YEARS, AND THE APPLICABLE PORTION OF THE 
CURRENT TAX YEAR], as though the la nd  had no t been a ssessed  f o r  fa rm  
use p u rp o se s . Payment by the owner s h a l l  be made to  the s t a t e  t o  the 
e x te n t  o f  i t s  reimbursement f o r  revenue l o s s  under ( e )  o f  t h i s  s e c t io n .  
The ba lance  o f  the payment s h a l l  be made t o  the c i t y  o r  borough.

(b )  An owner o f  fa rm  use land  must, to  secure the assessment, 
make a p p l i c a t i o n  to  the a s s e s s o r  b e fo r e  Feb rua ry  1 o f  each y ea r In  which 
the assessment i s  d e s i r e d .  The a p p l i c a t i o n  s h a l l  be made upon forms 
p r e s c r i b e d  hv t h e  s t a t e  a s s e s s o r  f o r  t h e  i isp  n f  t h e  l o c a l  a s s s s s n r  

[PREPARED AND SUPPLIED BY THE ASSESSOR] and s h a l l  in c lu d e  in fo rm a t io n
- 1 -  SCSHB 827
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which may re a s o n ab ly  be re q u i re d  t o  determ ine the e n t i t lem en t  o f  the 
a p p l i c a n t . I f  the fa rm  u; r  land i s  le a sed  f o r  farm use pu rposes , the 
a p p l ic a n t  s h a l l  f u r n i s h  to  the a s s e s s o r  a copy o f  the le a s e  bea r ing  the 
s ig n a tu re s  o f  both le s s e e  and l e s s o r  a long  w ith the completed a p p l ic a ­
t i o n .  The a p p l ic a n t  s h a l l  fu rn is h  the  a s s e s s o r  a copy o f  the 3 ease 
c o ve r in g  the p e r io d  f o r  which the exemption i s  re q ues ted .

( c )  I n  t h i s  s e c t io n  " fa rm  use" means the use o f  land  f o r  r a i s i n g  
and h a rv e s t in g  c rops o r  f o r  the fe e d in g ,  b reed ing  and management o f  
l i v e s t o c k  o r  f o r  d a i r y in g  o r  ano the r a g r i c u l t u r a l  use f o r  p r o f i t  o r  any 
comb ination  t h e r e o f  [AND INCLUDES THE PREPARATION OP THE PRODUCTS RAISE! 
ON THE FARM USE LAND AND DISPOSAL BY MARKETING OR OTHERWISE. IT INCLUDES 
THE CONSTRUCTION AND USE OF DWELLINGS AND OTHER BUILDINGS CUSTOMARILY 
PROVIDED IN CONJUNCTION WITH THE FARM USE]. To be fa rm  use la n d , the 
owner o r  the le s s e e  must be a c t i v e ly  engaged in  fa rm ing  the la nd , and 
d e r iv e  a t  l e a s t  10 p e r cent [ONE-FOURTH] o f  h is  y e a r l y  g ro ss  income
from  the fa rm  use la n d .  The p ro v is io n s  o f  t h i s  s e c t io n  do not app ly  to  
la n d  re s p e c t in g  which the owner has g ra n ted , and has ou ts tan d ing , a 
le a s e  o r  o p t io n  t o  buy the s u r fa c e  r i g h t s .  A p ro p e r ty  owner -.fishing to  
f i l e  f o r  fa rm  use c l a s s i f i c a t i o n  nav ing  no h i s t o r y  o f  fa rm - re la t e d  
Income may submit a d e c la r a t i o n  o f  I n t e n t  a t  the time o f  f i l i n g  the 
a p p l i c a t i o n  w ith  the a s s e s s o r  s e t t i n g  out the in tended  use o f  the land  
and the a n t ic ip a te d  percentage o f  Income. An a p p l ic a n t  using  th is  
p rocedu re  s h a l l  f i l e  w ith  the a s s e s s o r  b e fo re  Feb rua ry  1 o f  the f o l l o w ­
in g  y e a r  a n o t a r i z e d  statement o f  the percen tage o f  g ro ss  income a t t r i ­
b u tab le  t o  the fa rm  use la n d .  F a i l u r e  tc  make the f i l i n g  re q u i re d  in  
t h i s  su b se c t io n  f o r f e i t s  the exemption .

(d )  In  the  even t o f  a crop  f a i l u r e  by an ac t o f  God the o rev ious  
y e a r ,  the owner o r  le s s e e  may submit an a f f i d a v i t  a f f i rm in g  th a t  10 
p e r cen t o f  h is  g ro ss  income f o r  the p a s t  th re e  yea rs  was from fa rm ing .

SCJHB 827 -2 -
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( e )  S ub je c t  t o  l e g i s l a t i v e  a p p ro p r ia t i o n s  f o r  the pu rpose , the 
s t a t e  s h a l l  re im bu rse  a borough o r  c i t y ,  as a p p r o p r ia t e ,  . the r e a l  
p ro p e r t y  ta x  revenues l o s t  to  i t  by the o p e ra t io n  o f  t h i s  s e c t io n .
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IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JU D IC IA L  D IS T R IC T

A p p e l l a n t ,

v .

FAIRBANKS NORTH STAR BOROUGH,
A p p e l l e e .

REX B . LA N TZ , J R . ,

C
FILED In the Trial Courts 

State of Alaska, Fourth District

F E B  0  9  1 9 9 0

By -  ......  Deputy

C a s e  N o . 4 F A -8 9 -Q 9 8 6  C i v i l
MSKORANPUK DEC IS IO N  

• •
T h i s  i s  a n  a p p e a l  f r o m  a d e c i s i o n  b y  t h e  F a i r b a n k s  N o r t h

S t a r  B o r o u g h  A s s e s s o r .  The A s s e s s o r  d e n i e d  a p p e l l a n t  L a n t z ' s  
[ L a n t z ]  a p p l i c a t i o n  f o r  t a x  e x em p t  f a rm  u s e  s t a t u s  f o r  h i s  c om m e r­
c i a l  g r e e n h o u s e  o p e r a t i o n .  J u r i s d i c t i o n  i s  v e s t e d  i n  t h e  s u p e r i o r  
c o u r t  p u r s u a n t  t o  AS 2 9 . 4 5 . 2 0 0 ( c ) ,-1 /

FACI5L

L a n t z  h a s  o p e r a t e d  a  c o m m e r c i a l  g r e e n h o u s e  s i n c e  1 9 7 7 .  
T he  p r o p e r t y  u p on  w h ic h  t h e  g r e e n h o u s e  i s  l o c a t e d  h a s  b e e n  c o n ­
t i n u o u s l y  u t i l i z e d  a s  a c o m m e r c i a l  g r e e n h o u s e  f a c i l i t y  s i n c e  1 9 4 7 .  
In , h i s  e a r l i e r  y e a r s  i n  b u s i n e s s ,  L a n t z  was u n aw a re  o f  t h e  f a rm

C

•IVaS 29  . 4 5 . 2 0 0 ( c )  p r o v i d e s :
( a )  The g o v e r n i n g  b o d y  ( o f  a  m u n i c i p a l i t y ]  
s i t s  a s  a b o a r d  o f  e q u a l i z a t i o n  f o r  t h e  p u r ­
p o s e  o f  h e a r i n g  an a p p e a l  f r o m  a  d e t e r m i n a t i o n  
o f  t h e  a s s e s s o r , . . . .

( c )  N o tw i t h s t a n d i n g  o t h e r  p r o v i s i o n s  i n  t h i s  
s e c t i o n ,  a  d e t e r m i n a t i o n  o f  t h e  a s s e s s o r  a s  t o  
w h e t h e r  p r o p e r t y  i s  t a x a b l e  u n d e r  la w  may be  
a p p e a l e d  d i r e c t l y  t o  t h e  s u p e r i o r  c o u r t .

|  e<i
o e i n  .ai thl* n ‘

c . : « i  —
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u s e  e x e m p t i o n  from r e a l  p r o p e r t y  t a x a t i o n , ! /  Lant;s. became a w a re
, i

c f  t h e  fa rm  u s e  ex em p t io n  i n  1981. He t h e r e a f t e r  a p p l i e d  f o r  a n d
l

r e c e i v e d  t h e  e x e m p t io n  e v e r y  y e a r  u n t i l  1989 w h e n . t h e  e x e m p t i o n  

was d e n i e d .  T h i s  a p p e a l  f o l l o w e d .

The fa rm  u s e  e x e m p t io n  waa o r i g i n a l l y  e n a c t e d  i n  1 96 7 .  

The s t a t u t o r y  d e f i n i t i o n  e x p r e s s l y  i n c l u d e d  h o r t i c u l t u r e . ! /  The 

s t a t u t e  was amended i u  1972 a nd  t h e  t e r m  " h o r t i c u l t u r a l "  was d e ­

l e t e d .  The t e r m  " h o i t i c u l t u r a l "  was n o t  d e l e t e d  from t h e  FNSB 

o r d i n a n c e  u n t i l  1986 .  P r i o r  t o  t h e  1986 c h a n g e ,  t h e  B o r o u g h ' s  

d e f i n t i o n  o f  fa rm  u s e  m i r r o r e d  t h e  p r e - 1 9 7 2  A l a s k a  s t a t u t e .

I n  A p r i l  1989, t h e  F a i r b a n k s  N o r t h  S t a r  Borough A s s e s s o r
i

n o t i f i e d  L a n t z  t h a t  t h e  farm u s e  e x e m p t i o n  was no l o n g e r  a p p l i c ­

a b l e  t o  c o m m e r c i a l  g r e e n h o u s e  o p e r a t i o n s  and  t h u s  d e n i e d  h i s  a p ­

p l i c a t i o n .  I n  making  t h i s  d e t e r m i n a t i o n ,  t h e  A s s e s s o r  r e l i e d  

upon  an  A t t o r n e y  G e n e r a l ' s  o p i n i o n  w h ic h  h ad  c o n c l u d e d  t h a t  g r e e n ­

h o u s e s  were  n o t  e n t i t l e d  t o  fa rm  u s e  d e f e r m e n t s .  T h i s  i n t e r p r e t a ­

t i o n  was c o n t r a r y  t o  t h e  p r a c t i c e s  o f  t h e  b o ro u g h  s i n c e  1969,

—/ T h e - p e r t i n e n t  p a r t s  o f  b o t h  AS 2 9 . 4 5 . 0 6 0 ( c )  a n d  FNSB O r d i n ­
a n c e  3 . 1 2 . 0 2 0 ( c )  r e a d  a s  f o l l o w s :

I n  t h i s  s e c t i o n ,  t h e  t e rm  " fa rm  u s e "  means t h e  
u s e  c f  l a n d  f o r  p r o f i t  f o r  r a i s i n g  and h a r ­
v e s t i n g  c r o p s ,  f o r  t h e  f e e d i n g ,  b r e e d i n g  and 
m anagem ent  o f  l i v e s t o c k ,  f o r  d a i r y i n g ,  o r  
a n o t h e r  a g r i c u l t u r e  u s e ,  o r  any  c o m b i n a t i o n  
t h e r e o f . . . .

! / [ F l a r m  u s e  means t h e  u s e  o f  l a n d  f o r  r a i s i n g  a n d  h a r v e s t i n g  
c r o p s  o r  f o r  t h e  f e e d i n g ,  b r e e d i n g  and  management o f  l i v e s t o c k  o r  
f o r  d a i r y i n g  o r  a n o t h e r  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  u se  o r  a n y  
c o m b i n a t i o n  t h e r e o f . . . .  1967 S .L .A .  82

. H sn cw o e  cw  cw M tTUTu - c -  " g  -•? ° y j_

L a n t z  v .  FNSB
4 F A - 8 9 - 0 9 8 6  C i v .
P a g e  2



The q u e s t i o n  b e f o r e  t h a  C o u r t  i s  w h e t h e r  h o r t i c u l t u r e  i s  
i n c l u d e d  w i t h i n  t h e  m e an in g  o f  " a g r i c u l t u r e  u s e " ' I n  t h e  s t a t u t e ,

I

su c h  t h a t  t h e  l e g i s l a t u r e ' s  d e l e t i o n  o f  " h o r t i c u l t u r e "  f r o m  t h e  
p r i o r  e n a c tm e n t  s h o u ld  b e  v i e w e d  a s  n o n - s u b s t a n £ i v e  an d  w o u ld  n o t ,  
t h e r e f o r e ,  d e f e a t  L a n t z ' s  c l a i m  f o r  e x e m p t i o n ,  o r  w h e t h e r  t h e  
d e l e t i o n  o f  h o r t i c u l t u r e ,  c o m b in e d  w i t h  t h e  s t r i c t  c o n s t r u c t i o n  
r e q u i r e d  o f  t a x  e x e m p t i o n  s t a t u t e s  u n d e r  C i t y  o f  Nome v .  C a t 1 j l i c  
B ish o p  of  N o r t h e r n  A l a s k a . 707 P .2 d  870 ( A l a s k a  1 9 8 3 ) ,  j u s t i f i e s
t h e  A s s e s s o r ' s  d e n i a l  o f  L a n t z * s  a p p l i c a t i o n *

* •

DI SCUSSION
I t  i s  w e l l  r e c o g n i z e d  t h a t  i t  i s  w i t h i n  t h e  c o u r t ' s

%

s p e c i a l  c o m p e te n cy  t o  i n d e p e n d e n t l y  I n t e r p r e t  ?. s t a t u t e .  Weaver 

B r o s . ,  I n c .  v .  A la sk a  T r a n s p o r t a t i o n  C o m m is s io n /. 588 P . 2d 8 19 ,  821 

(A la s k a  1 9 7 8 ) .  An a d m i n i s t r a t i v e  a g e n c y ' s  i n t e r p r e t a t i o n  o f  a 

s t a t u t e  i s  n o t  b i n d i n g  on  a c o u r t ,  b u t  i s  m e r e l y  e n t i t l e d  t o  seme 

w e i g h t  i n  d e c i d i n g  t h e  c o r r e c t  i n t e r p r e t a t i o n  o f  a n  am biguous  

s t a t u t e .  S t a t e ,  D e p t ,  o f  Highways v .  G r e e n . 586 P . 2d 5 9 5 ,  602 

n . . U  (A la s k a  1 9 7 8 ) .

C a se s  r e l y i n g  on c o n te m p o r a n e o u s  a d m i n i s t r a t i v e  c o n ­

s t r u c t i o n  u s u a l l y  a l s o  n o t e  a g e n c y  r e l i a n c e  on  a l o n g  s t a n d i n g  

a nd  c o n t i n u o u s  c o n s t r u c t i o n  o f  t h e  s t a t u e .  Wien A i r  A l a s k a .  

I n c .  v .  r e n t .  c f  R e v e n u e , 647 P . 2d 1 0 8 7 ,  1090 (A la s k a  1 9 8 2 ) .

W hile  c o n te m p o ra n e o u s  a d m i n i s t r a t i v e  c o n s t r u c t i o n  i s  a  v a l u a b l e  

a i d  i n  d e t e r m i n i n g  t h e  m ean ing  o f  a s t a t u t e ,  i t  i s  n o t  c o n c l u s i v e .  

P u b l i c  D e f e n d e r  Acencv v .  S u p e r i o r  C o u r t . 534 P . 2d 947,  952

( A l a s k a  1 9 7 5 ) ;  sg e  A n n o t . ,  39 L . E d . 2 d  942 ,  §S 2 , 8 / 9  (1975) ( c o l -

C U  c \ a  i r ' - i .  •—  o / -  —  1

L a n t z  v .  FNSB
4 F A - 8 9 - 0 9 8 6  C i v .
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l e c t i o n  o f  U n i t e d  S t a t e s  S up r em e  C o u r t  c a s e s  o n  w e i g h t  t o  b e  g i v e n
*a d m i n i s t r a t i v e  c o n s t r u c t i o n s  c f  s t a t u t e s ) ,

t

A f u n d a m e n t a l  p r i n c i p l e  o f  s t a t u t o r y  i n t e r p r e t a t i o n  i s
* »

t h a t  a s t a t u t e  means  w h a t  i t s  l a n g u a g e  r e a s o n a b l y  c o n v e y s  t o  
o t h e r s .  N o r t h _ S l o o e  B o r o u g h  v _ . _ S o h l o  P e t r o l e u m  C o r p o r a t i o n , 5 8 5

i

P . 2d  5 3 4  ( A l a s k a  1 9 7 8 ) .  U n l e s s  w o rd s  h a v e  a c q u i r e d  a p e c u l i a r  
m e a n i n g ,  b y  v i r t u e  o f  s t a t u t o r y  d e f i n i t i o n  o r  j u d i c i a l  c o n s t r u c ­
t i o n ,  t h e y  a r e  t o  b e  c o n s t r u e d  i n  a c c o r d a n c e  w i t h  t h e i r  common 
u s a g e .  S t a t e  v .  P e b e n h a m . E l e c t r i c  Su p d I v  C om pan y . 6 1 2  P . 2 d  1 0 0 1 ,  
1 0 0 2  ( A l a s k a  1 9 8 0 ) . 4 . /  T h e s e  c o n c e p t s  a r e  e m b o d i e d  i n  w h a t  i s  r e ­
f e r r e d  t o  a s  t h e  " p l a i n  m e a n i n g "  r u l e .  The  q u e s t i o n  n e c e s s a r i l y  
a r i s e s ,  t h e r e f o r e ,  w h e t h e r  t h e  t e r m  a g r i c u l t u r e  e n c o m p a s s e s  t h e  
t e r m  h o r t i c u l t u r e .

One p e r u s i n g  l a y  e n c y c l o p e d i a s  l e a r n s  t h a t  h o r t i c u l t u r e  
i s  c om m on ly  d e s c r i b e d  a3  a  b r a n c h  o f  a g r i c u l t u r e ,  c o n c e r n e d  w i t h  
f r u i t s ,  v e g e t a b l e s ,  f l o w e r s  a n d  o t h e r  p l a n t s .  S i m i l a r l y ,  tw o  
l e g a l  e n c y c l o p e d i a s ,  C o r p u s  J u r i s  Secundum a n d  A m e r i c a n  J u r i s p r u -

s

•̂ ■/See a lso  AS 01.10.040

Lantz v . FNSB
4FA-89-0986 C iv .
Page 4
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d e n c e  2 d ,  d e f i n e  a g r i c u l t u r e  a s  i n c l u d i n g  h o r t i c u l t u r e . - ^ - /  B l a c k ^ s
Law D i c t i o n a r y  d e f i n e s  a g r i c u l t u r e  a s :

T h e  a r t  o r  s c i e n c e  o f  c u l t i v a t i n g  t h e  g r o u n d ,  
i n c l u d i n g  t h e  h a r v e s t i n g  o f  c r o p s ,  a n d  i n  a  
b r o a d  s e n s e ,  t h e  s c i e n c e  o r  a r t  o f  p r o d u c t i o n  
o f  p l a n t s  a n d  a n im a l s  u s e f u l  t o  man ,  i n c l u d i n g  
i n  a  v a r i a b l e  d e g r e e ,  t h e  p r e p a r a t i o n  o f  t h e s e  
p r o d u c t s  f o r  m an ' s  u s e .  I n  t h e - b r o a d  s e n s e ,  
i t  i n c l u d e s  f a n n i n g ,  h o r t i c u l t u r e ,  f o r e s t r y ,  
t o g e t h e r  w i t h  s u c h  s u b j e c t s  a s  b u t t e r ,  c h e e s e ,  
m a k i n g  s u g a r ,  e t c .
T h e  o p i n i o n  o f  t h e  A l a s k a  D i v i s i o n  o f  A g r i c u l t u r e  i s  

c o n t r a r y  t o  t h a t  o f  t h e  A s s e s s o r .  A c c o r d i n g  t o  t h e  D i r e c t o r  o f  
t h e  D i v i s i o n  o f  A g r i c u l t u r e ,  ” [ t ] h e  D i v i s i o n  o f  A g r i c u l t u r e  h a s  
a lw a y s  i n t e r p r e t e d  t h e  t e r m  ' h o r t i c u l t u r e *  t o  b e  i n c l u d e d ’ w i t h i n  
t h o  t e r m  a g r i c u l t u r e . " £ /

T h e  d i r e c t o r  o f  t h e  D i v i s i o n ' s  P l a n t  M a t e r i a l  C e n t e r  h a s  
e m p h a t i c a l l y  s e t  f o r t h  t h e  D i v i s i o n ’ s  v i e w :

I n  a  b r o a d e r  s e n s e ,  " a g r i c u l t u r e "  i s  t h e  s c i ­
e n c e  o r  a r t  o f  t h e  p r o d u c t i o n  o f  p l a n e s  - a n d  
a n i m a l s  u s e f u l  t o  m an ;  a n d  i n  i t s  g e n e r a l  
s e n s e ,  " a g r i c u l t u r e "  i n c l u d e s  g a r d e n i n g  o r  
h o r t i c u l t u r e ,  f r u i t  g r o w i n g ,  and s t o r a g e  a n d  
m a r k e t i n g .  I n  t h e  b r o a d  s e n s e  a g r i c u l t u r e  
i n c l u d e s  f a n n i n g ,  h o r t i c u l t u r e  . . .  s u b j e c t s  a s  
b u t t e r . . . .  :

I n  m o d e r n  u s a g e ,  a g r i c u l t u r e  i s  a  w id e  a n d  
c o m p r e h e n s i v e  t e r m ,  a n d  s t a t u t e s  u s i n g  i t  
w i t h o u t  q u a l i f i c a t i o n  m u s t  b e  g i v e n  a n  e q u a l l y  
c o m p r e h e n s i v e  m e a n i n g .

3 C . J . S .  A g r i c u l t u r e  § 2 .

■ ^/Le t te r  f r o m  F r a n k  M i e l k e  t o  C h a r l e s  a n d  E l a i n e  Hawks 
(May  1 2 ,  1 9 8 9 ) .
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• *'• sH o r t i c u l t u r e  s t a f f  a t  t h e  P l a n t  M a t e r i a l  C en ­
t e r  h a s  t h o r o u g h l y  r e s e a r c h  [ s i c ]  t h e  common, 
a c c e p t e d  and  s c i e n t i f i c  d e f i n i t i o n s  o f .  % t h e  
w o rd  h o r t i c u l t u r e .  T h e r e  i s  n o  q u e s t i o n  t h a t  
" h o r t i c u l t u r e "  f a l l s  c l f a r l y  w i t h i n  t h e  d e f ­
i n i t i o n  o f  " a g r i c u l t u r e , "  a n d  a s  a  • g e n e r a l  
r u l e  g r e e n h o u s e  o p e r a t i o n s  a r e  w i t h i n  th«i 
s c o p e  o f  a c t i v i t i e s  c a t e g o r i z e d  a s  a g r i c u l ­
t u r a l .

•
The  D i v i s i o n  o f  A g r i c u l t u r e  h a s  c o n s i s t e n t l y  
i n t e r p r e t e d  t h e  t e r m  a g r i c u l t u r e  i n  t h i s  man­
n e r  s i n c e  T e r r i t o r i a l  d a y s .  G r e e n h o u s e  o p e r a ­
t i o n s  a r e  e l i g i b l e  f o r  a g r i c u l t u r a l  l o a n s ,  and  
o t h e r  a s s i s t a n c e  f r o m  t h e  D i v i s i o n .
The  u t i l i z a t i o n  o f  t h e  " p l a i n  m e a n i n g "  r u l e  a s  a  s t r x c t  

e x c l u s i o n a r y  r u l e  w i t h  r e s p e c t  t o  l e g i s l a t i v e  h i s t o r y  . h a s  b e e n  
r e j e c t e d  i n  A l a s k a .  N o r t h  Sloo_e_Borou_CTh v .  S o h io_ .  P e t r o l eum C o r ­
p o r a t i o n . 5 8 5  P . 2d  5 3 4  ( A l a s k a  1 9 7 8 ) .  W h i l e  t h e  l e g i s l a t i v e  h i s ­
t o r y  p e r t a i n i n g  t o  t h e  d e l e t i o n  o f  h o r t i c u l t u r e  f r o m  t h e  t h e n  
e x i s t i n g  s t a t u t e  i s  s c a n t ,  t h e  S e v e n t h  L e g i s l a t u r e  d i d  s t a t e  t h e  
f o l l o w i n g :

T h e  p r o p o s e d  r e v i s e d  m u n i c i p a l  c o d e  i s  p r i m a r ­
i l y  a s e r i e s  o f  - t e c h n i c a l  c h a n g e s  w h i c h  r e c o n ­
c i l e  i n c o n s i s t e n t  p r o v i s i o n s  i n  e x i s t i n g  l a w ,  
m o d e r n i z e  t h e  a r c h a i c  l a n g u a g e  f o u n d  t h r o u g h ­
o u t  T i t l e  29 and p r o v i d e  a  m o r e  w o r k a b l e  a n d  
im m e n s e l y  m o re  u n d e r s t a n d a b l e  b a s i c  f r a m e w o r k  
f o r  l o c a l  g o v e r n m e n t .
B o t h  t h e  H ou se  and t h e  S e n a t e  o r i g i n a l l y  p a s s e d  i d e n t i -  

c a l  b i l l s  w h i c h  i n c l u d e d  t h e  w o r d ■h o r t i c u l t u r e . T he  F r e e  C o n f e r ­
e n c e  C o m m i t t e e  r e t u r n e d  a  b i l l  i n  1 9 7 2  w i t h  t h e  te^m  h o r t i c u l t u r a l  
d e l e t e d .  I t  i s  t e l l i n g  t h a t  t h e  F r e e  C o n f e r e n c e  C o m m i t t e e  f i r s t  
c o n s i d e r e d  t h e  d e l e t i o n  f o l l o w i n g  r e c e i p t  o f  a  l e t t e r  f r o m  t h e
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c h a i r m a n  o f  t h e  G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h .  The  l e t t e r  s e t  
f o r t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n : 2 . /  ••

t

S e c .  2 9 . 5 3 . 0 3 5 ( c )  i n c l u d e s  i n  t h e  d e f i n i t i o n  
o f  " f a r m  u s e "  l a n d s  p u t  t o  a  " h o r t i c u l t u r a l  
u s e . "
P r o b l e m :  G a r d e n  s u p p l y  a n d  p l a n t  s t o r e s  h a v e
b e e n  c l a i m i n g  t h e  f a r m  a n d  a g r i c u l t u r a l  r e d u c ­
t i o n s .

R e c o m m e n d a t i o n :  E x c l u d e  t h e  t e r m  " h o r t i c u l ­
t u r a l  u s e "  f r o m  t h e  d e f i n i t i o n  o f  " f a r m  u s e . "

A r e v i e w  o f  t h e  C o m m i t t e e ' s  d e l i b e r a t i o n s  r e v e a l s  t h a t  t h e  d i s c u s ­
s i o n  r e f e r r e d  t o  t h e  b o r o u g h ' s  l e t t e r .  T h u s ,  i t  a p p e a r s  t h a t  t h e  
C o m m i t t e e  t o o  was s u f f i c i e n t l y  c o n c e r n e d  b y  p o t e n t i a l  a b u s e  b y  
g a r d e n  s u p p l y  a nd  p l a n t  s t o r e s  s o  a s  t o  d e l e t e  t h e  t e rm  h o r t i c u l ­
t u r a l .  G r e e n h o u s e s  w e r e  n o t  t a r g e t e d  f o r  s u c h  e x c l u s i o n ,  n o r  m u s t  
t h e y  n e c e s s a r i l y  f a l l  v i c t i m  t o  i t .  C o r r e c t l y  v i e w e d ,  t h e  f o c u s  
o f  t h e  e x c l u s i o n  i s  w h e r e  p l a n t s  a r e  s o l d , a s  d i s t i n g u i s h e d  f r o m  
w h e r e  t h e y  a r e  g r o w n .  A c c o r d i n g l y ,  t h e  d e l e t i o n  b y  t h e  F r e e  C o n -  

. f e r s n . e e  C o m m i t t e e  c a n  r e a s o n a b l y  b e  v i e w e d  a s  n o n - s u b s t a n t i v e ,  a  
r e d u c t i o n  o f  r e d u n d a n c y .  M o r e o v e r ,  i t  i s  i m p r o b a b l e  t h a t  t h e  F r e e  
C o n f e r e n c e  C o m m i t , e e  w o u ld  d e c i d e  t o  s u b s t a n t i v e l y  a l t e r  a  l e g i s ­
l a t i v e  d i r e c t i v e  p r e v i o u s l y  a g r e e d  u p on  b y  b o t h  t h e  H ou s e  a n d  t h e  
S e n a t e .

The  m a j o r i t y  o f  j u r i s d i c t i o n s  t h a t  h a v e  c o n s i d e r e d  s u c h  
a q u e s t i o n  h a v e  f o u n d  t h a t  t h e  t e r m  a g r i c u l t u r e  i n c l u d e s  h o r t i c u l -

- / L e t t e r  f r o m  S h e i l a  G a l l a g h e r  t o  S e n a t o r  M e rd e s  ( D e c e m b e r  7 ,  
1 9 7 1 ) .

Lantz v . FNSB
4FA-89-0986 C iv .
Page 7

uc>nn*Jncr c u  c



t u r e . - S - /  E s p e c i a l l y  i n s t r u c t i v e  i s  t h e  r e a s o n i n g  s e t  o u t  b y  t h e
*. : ' 7R e i n l c r e r  B r o t h e r s  c o u r t i

R e i n i g e r  i s  e n g a g e d  i n  t h e  b u s i n e s s  o f  r a i s i n g  
f l o w e r s  a n d  p l a n t s  i n  g r e e n h o u s e s .

When i n t e r p r e t i n g  a s t a t u t e ,  we a r e  g u i 'd ed  b y  
t h e  p l a i n  m e a n in g  r u l e  o f  C o n s t r u c t i o n  1 
P a . C . S .  § 1 9 0 3 .  I n  F i d l e r  v .  Z o n i n g  B o a r d  o f  
A d j u s t m e n t . 4 0 8  P a .  2 6 0 ,  1 8 2  A . 2d  6 9 2  ( 1 9 6 2 ) ,  
we h ad  o c c a s i o n  t o  d i s c u s s  t h e  d e f i n i t i o n  o f  
a g r i c u l t u r e .  T h e r e i n  we s t a t e d :

The w o rd  " a g r i c u l t u r e * i s  a  d e r i v a t i v e  o f  
two ' L a t i n  w o r d s ,  " a g r i "  m e a n i n g  f i e l d ,  
and " c u l t r a " ,  m e a n i n g  c u l t i v a t i o n .  . I n -  i t s  
n a r r o w e s t  s e n s e ,  i t  c o n c e r n s  t h e  t i l l i n g  
and  c u l t i v a t i n g  o f  t h e  s o i l .  S e e ,  
C ommonwea l th  v .  C a r m a l t , 2 B in n . e y  2 3 5  
( 1 8 1 0 ) .  H ow e v e r ,  i t  h a s  f r o m  a n  e a r l y  
d a t e  r e a s o n a b l y  a n d  l o g i c a l l y  a s s u m ed  a  
much b r o a d e r  m e a n i n g .
W e b s t e r ' s  New I n t e r n a t i o n a l  D i c t i o n a r y  
( 2 d  e d .  1 9 6 1 )  d e f i n e s  " a g r i c u l t u r e " a s :  
"The a r t  o r  s c i e n c e  o f  c u l t i v a t i n g  t h e  
g r o u n d ,  a n d  r a i s i n g  and  h a r v e s t i n g  c r o p s ,  
o f t e n  i n c l u d i n g  a l s o  f e e d i n g ,  b r e e d i n g ,  
and  managemen t  o f  l i v e s t o c k ;  t i l l a g e ;  
h u s b a n d r y ;  f a r m i n g ;  i n  a  b r o a d e r  s e n s e ,  
t h e  s c i e n c e  an d  a r t  o f  t h a  p r o d u c t i o n  o f  
p l a n t s  a n d  a n im a l s  u s e f u l  t o  man ,  i n c l u d ­
i n g  t o  a v a r i a b l e  e x t e n t  t h e  p r e p a r a t i o n  
o f  t h e s e  p r o d u c t s  f o r  m a n ' s  u s e  a n d  t h e i r  
d i s p o s a l  b y  m a r k e t i n g  o r  o t h e r w i s e .  I n  
t h i s  b r o a d  u s e  i t  i n c l u d e s  f a r m i n g ,  h o r ­
t i c u l t u r e , f o r e s t r y ,  d a i r y i n g ,  s u g a r  m ak ­
i n g ,  e t c . "
The  O x f o r d  U n i v e r s a l  D i c t i o n a r y  ( 3 d  e d .  
1 9 5 5 )  d e f i n e s  " a g r i c u l t u r e "  a s :  "The
s c i e n c e  a n d  a r t  o f  c u l t i v a t i n g  t h e  s o i l , ;  
( s i c )  i n c l u d i n g  t h e  g a t h e r i n g  i n  o f  t h e

—/ S e e  C c u r . t v  o f  L a k e  v .  C u shm an . 3 5 3  N . E „ 2 d  3 9 9  ( 1 1 1 .  A pp .  3d  
1 3 7 6 ) ;  N i e l s e n  v .  E r i c k s o n . 2 7 2  N .W . 2 d  8 2 ,  ( S . D .  1 9 7 8 ) ;  R e i n i o e r
B r o t h e r s ,  I n c .  v .  C ommonwea l th  o f  P e n n s y l v a n i a . 5 2 2  A . 2d  1 8 7  ( P a .  
Commw,, 1 9 8 7 ) .
L a n t z  v .  FNSB 
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c r o p s  a n d  t h e  r e a r i n g  o f  l i v e s t o c k ;  f a r m ­
i n g  ( i n  t h e  w i d e s t  s e n s e ) . "  ■

I d .  a t  2 6 4 - 2 6 5 ,  1 8 2  A . 2 d  a t  6 9 4 ,  6 9 5 .  P e t e r s  
O r c h a r d . 5 1 1  P a .  a t  4 7 1 ,  5 1 5  A . 2 d  a t  5 5 2 - 5 3  
( e m p h a s i s  a d d e d ) .
T h e  t e rm  “ h o r t i c u x h u r e "  i s ,  i n  t u r n ,  d e f i n e d  
i n  W e b s t e r ' s  T h i r d  New I n t e r n a t i o n a l  D i c t i o n ­
a r y  1 0 9 3  ( 1 9 6 6 )  a s  " t h e  c u l t i v a t i n g  o f  an  o r ­
c h a r d ,  g a r d e n ,  o r  n u r s e r y  o n  a  s m a l l  o r  l a r g e  
s c a l e :  t h e  s c i e n c e  a n d  a r t  o f  g r o w i n g  f r u i t s ,
v e g e t a b l e s ,  f l o w e r s ,  o r  o r n a m e n t a l  p l a n t s , "

We c o n c l u d e  t h a t  R e i n i g e r  i s  i n d e e d  i n v o l v e d ,  
i n  t h e  b u s i n e s s  o f  " a g r i c u l t u r e . "

W h i l e  c e r t a i n l y  n o t  b i n d i n g  u p o n  t h i s  C o u r t ,  t h e  r a t i o n a l e ,  o f  t h e
P e n n s y l v a n i a  d e c i s i o n  i s  b o t h  l o g i c a l  a n d  p e r s u a s i v e .

• • •

The  A s s e s s o r  a c k n o w l e d g e d  t h a t  h i s  d e c i s i o n  was  b a s e d  
l a r g e l y  u p on  an  A t t o r n e y  G e n e r a l ' s  o p i n i o n . S . /  U p on  e x a m i n a t i o n  o f  
t h e  o p i n i o n ,  t h i s  C o u r t  f i n d s  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n  t o  b e  
f l a w e d  f o r  tw o  r e a s o n s .

F i r s t ,  t h e  o p i n i o n  was b a s e d  i n  m o s t  p a r t  u p o n  o n e  
O r e g o n  c a s e ,  S a l em  N u r s e r y .  I n c .  v .  D e p a r tm e n t  c f  R e v e m - ~ .  4 9 7  
? . 2 d  3 7 1  f O r .  1 9 7 2 ) .  A t  i s s u e  i n  t h a t  c a s e  was t h e  q u e s t i o n  
w h e t h e r  g r e e n h o u s e  g row n  a z a l e a  p l a n t s  w e r e  e x em p t  f r o m  t a n g i b l e  
p e r s o n a l  p r o p e r t y  t a x ,  u n d e r  t h e  s t a t u s  o f  " s h r u b s  g r o w i n g  u p o n  
a g r i c u l t u r a l  l a n d . "  ( e m p h a s i s  a d d e d ) .  The  c o u r t  c o n c l u d e d  t h e y  
w e r e  n o t .  The S a lem  c a s e  i s  d i s t i n g u i s h a b l e  f r o m  t h e  i n s t a n t  c a s e  
a n d  i n  f a c t  may be r e a d  a s  c o n s i s t e n t  w i t h  t h e  Cushman  a n a l y s i s  o f  
t h e  d e f i n i t i o n  o f  a g r i c u l t u r e  d i s c u s s e d  h e r e i n .  R e g a r d l e s s  o f

-2. /19S 1 Op . A t t y .  Gen .  N o .  J - 6 6 - 8 0 1  ( A l a s k a ,  J u n e  2 3 ,  1 9 8 1 )
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cs u c h  a  f i n d i n g ,  S a l e m  d o e s  no t :  s t a n d  f o r  t h e  g e n e r a l  - p r o p o s i t i o n  
t h a t  a  g r e e n h o u s e  i s  n o t  a n  a g r i c u l t u r a l  u s e  o f  l a n d . S a l e m  h e l d  
t h a t  s u c h  i t e m s  w e r e  t a x a b l e  a s  a n y  o t h e r  m e r c h a n t ' s  s t o c k  i n  
t r a d e .

« »

S e c o n d l y ,  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n  s t a t e s  t h a t  
g r e e n h o u s e s  d o  n o t  p r e s e r v e  a g r i c u l t u r a l  l a n d s  o r  g r e e n  s p a c e ,  
p e r h a p s  t h e  m o s t  p r e d o m i n a n t  s t a t u t o r y  p u r p o s e .  T h i s  C o u r t  f i n d s  
t h e  A l a s k a  S t a t e  D i v i s i o n  o f  A g r i c u l t u r e ’ s  c o n t r a r y  b e l i e f  m o r e  
p e r s u a s i v e s

One p u r p o s e  o f  t h e  e x c e p t i o n  i s  " . . .  t o  p r e ­
s e r v e  g r e e n  s p a c e . "  G r e e n h o u s e s  a n d  n u r s e r i e s  
do  p r e s e r v e  g r e e n  s p a c e .  T h e y  e x p an d  t h e  p r o ­
d u c t i v i t y  o f  o u r  r e s o u r c e s  b y  b e i n g  a b l e  t o  

'• 1 p r o d u c e  o n  m a r g i n a l  l a n d ,  w i t h  g o o d  w a t e r  * .
w h e r e  t r a d i t i o n a l  f i e l d  c r o p s ,  may n o t  b e  
g r o w n .  T h i s  d o e s  n o t  make th em  a n y  l e s s  a g r i ­
c u l t u r a l  . T h e y  g e n e r a l l y  l a n d s c a p e  a r o u n d  t h e  • x
f a c i l i t i e s .  T h ey  p r o m o t e  A l a s k a  c i t i z e n s  and  
b u s i n e s s e s  t o  r e p l a n t  o r  l a n d s c a p e  o u r  homes 
and  o f f i c e s  a f t e r  t h e  c o n s t r u c t i o n  h a s  l e f t  a 
n a k e d  l o t .  P e o p l e  r e c e i v e  h e l p  s e l e c t i n g  t h e  
p l a n t s  b e s t  s u i t e d  t o  t h e i r  l o c a l e ,  w h i c h  w i l l  
g row  a n d  r e c r e a t e  t h a t  g r e e n  s p a c e  d e s t r o y e d  
b y  • t h e  c o n s t r u c t i o n  o f  o u r  e x p a n d i n g  c i t i e s .
T h e y  a r e  t h e m s e l v e s  a  g r e e n  s p a c e ,  o f t e n  t h e  
o n l y  o n e  a v a i l a b l e  when snow  b l a n k e t s  t h e  r e s t  
o f  A l a s k a .W
T h a t  h o r t i c u l t u r e  h a s  a d v a n c e d  t e c h n o l o g i c a l l y  a n d  h a s  

o t h e r w i s e  im p r o v e d  u p o n  t h e  l o t  i n  l i f e  t h a t  A l a s k a n ' s  h a v e  b e e n  
g i v e n  b y  M o t h e r  M a t u r e  d o e s  n o t  d i s q u a l i f y  t h e  u s e  s u c h  o f  a d ­
v a n c e m e n t s  f r o m  a g r i c u l t u r a l  c l a s s i f i c a t i o n .  I t  i s  n o t  s o  s i m p l e  
a  q u e s t i o n  w h e t h e r  t h e  g r o w t h  med ium i s  soj . 1 J n  t h e  e a r t h  o r  e l e ­
v a t e d  f o r  w a rm th ,  f o r  p r o t e c t i o n ,  a n d  f o r  a p r o l o n g e d  g r o w i n g  s e a -
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s o n .  Im p r o v e m e n t s  i n  t h e  m e th o d s  o f  g r o w i n g  f r u i t s / • v e g e t a b l e / ,  
f l o w e r s  * n d  o t h e r  p l a n t s ,  s u c h  a s  e n c l o s u r e s  t h a t  c a p t u r e  t h e  h e a t  
f r o m  t h e  s un  a n d  p r o v i d e  s u b s t i t u t e  s o u r c e s  o f  h e a t  i n  o r d e r  t o  
p r o l o n g  Lhe g r o w t h  c y c l e  and  p r o t e c t  c r o p s  f r o m  a n  e a r l y  a n d  u n e x ­
p e c t e d  f r o s t  i n  A l a s k a ' s  s om e t im e s  u n p r e d i c t a b l e  summer ,  - d o  n o t  
r e n d e r  t h e '  r e s u l t i n g  c r o p s  a n y  l e s s  t h e  p r o d u c t  o f  a g r i c u l t u r e  
t h a n  f i e l d  c r o p s .  H o t - h o u s e  a n d  h y d r o p o n i c  t o m a t o e s ,  c u c u m b e r s  
a n a  o t h e r  v e g e t a b l e s  a r e  no  l e s s  t h e  p r o d u c t  o f  a g r i c u l t u r e  t h a n  
t h e i r  s m a l l e r  a n d  l e s s  p r o f i t a b l e  c o u s i n s  g r o w n  " n a t u r a l l y "  i n  t h e  
f i e l d .  T7n d e r  t h e  p l a i n  m ean in g  r u l e  a n d  u n t i l  s u c h  t im e  a s  t h e  
l e g i s l a t u r e  m o r e  c l e a r l y  d e m o n s t r a t e s  a c o n t r a r y  i n t e n t ,  t h i s  
C o u r t  c o n c l u d e s  t h a t  a g r i c u l t u r e  i n c l u d e s  h o r t i c u l t u r e  a n d  t h a t  
t h e  l e g i s l a t u r e ' s  i n t e n t  i s  me t  b y  t h e  g r a n t i n g  o f  s u c h  e x e m p t i o n s  
t o  g r e e n h o u s e  o p e r a t i o n s .

CONCLUSION
I n  v i e w  o f  t h i s  C o u r t ' s  i n t e r p r e t a t i o n  o f  FNSB o r d i n a n c e  

3 . 1 2 . 0 2 0  2nd  AS 2 9 . 4 5 . 0 6 0 ,  t h e  A s s e s s o r ' s  d e c i s i o n  i s  r e v e r s e d .  
A p p e l l a n t s  1 9 8 9  f a rm  u s e  a p p l i c a t i o n  f o r  a  c o m m e r c i a l  g r e e n h o u s e  
m u s t  b e  g r a n t e d .

L a n t z  v .  FNSB 
4 F A - 8 9 - C 9 8 6  C i v .
P ag e  11
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S T A T U T E  A N D  O R D I N A N C E  R E L I E D  U P O N

A l a s k a  S t a t u t e  2 9 . 4 5 . 0 6 0 :
Fa rm  o r  a g r i c u l t u r a l  l a nd , .
( a )  F a rm  u s e  l a n d  i n c l u d e d  i n  a f a r m  u n i t  and 
n o t  d e d i c a t e d  o r  b e i n g  u s e d  f o r  n o n f a rm  
p u r p o s e s  s h a l l  b e  a s s e s s e d  o n  t h e  b a s i s  o f  
f u l l  a n d  t r u e  v a l u e  f o r  f a rm  u s e  and  may n o t  
be a s s e s s e d  a s  i f  s u b d i v i d e d  o r  u s e d  f o r  some 
o t h e r  n o n f a r m  p u r p o s e .  . , .
( c )  I n  t h i s  s e c t i o n  " f a r m  u s e "  m ean s  t h e  u s e  
o f  l a n d  f o r  p r o f i t  f o r  r a i s i n g  and  h a r v e s t i n g  
c r o p s ,  f o r  t h e  f e e d i n g ,  b r e e d i n g ,  a nd  manage­
m en t  o f  l i v e s t o c k ,  f o r  d a i r y i n g ,  o r  a n o t h e r  
a g r i c u l t u r a l  u s e ,  o r  a n y  c o m b i n a t i o n  o f  t h e s e .  
To be  f a r m  u s e  l a n d ,  t h e  owne r  o r  l e s s e e  mus t  
be  a c t i v e l y  e n g a g ed  i n  f a r m i n g  t h e  l a n d ,  and 
d e r i v e  a t  l e a s t  10 p e r c e n t  o f  y e a r l y  g r o s s  
in c om e  f r o m  t h e  l a n d .  T h i s  s e c t i o n  d o e s  n o t  
a p p l y  t o  l a n d  f o r  w h i c h  t h e  ow n e r  h a s  g r a n t e d ,  
and h a s  o u t s t a n d i n g ,  a  l e a s e  o r  o p t i o n  t o  buy 
t h e  s u r f a c e  r i g h t s .

F a i r b a n k s  N o r t h  S t a r  B o r o u g h  O r d i n a n c e  3 . 1 2 . 0 2 0 :
F a rm  and  a g r i c u l t u r e  u s e — A s s e s s m e n t .
A .  I n  t h i s  s e c t i o n  t h e  t e rm  " f a r m  u s e "  means 
t h e  u s e  o f  l a n d  f o r  r a i s i n g  and  h a r v e s t i n g  
c r o p s  o r  f o r  t h e  f e e d i n g ,  b r e e d i n g  and  manage ­
men t  o f  l i v e s t o c k  o r  f o r  d a i r y i n g  o r  a n o t h e r  
a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  u s e  o r  any  
c o m b i n a t i o n  t h e r e o f  and  i n c l u d e s  t h e  p r e p a r a ­
t i o n  o f  t h e  p r o d u c t s  r a i s e d  o n  t h e  f a rm  u se  
l a n d  and  d i s p o s a l  b y  m a r k e t i n g  o r  o t h e r w i s e .  
I t  i n c l u d e s  t h e  c o n s t r u c t i o n  and  u s e  o f  
d w e l l i n g s  and  o t h e r  b u i l d i n g s  c u s t o m a r i l y  
p r o v i d e d  i n  c o n j u n c t i o n  w i t h  t h e  f a r m  u s e .  To 
be f a r m  u s e  l a n d ,  t h e  owne r  m u s t  b e  a c t i v e l y  
e n g ag ed  i n  f a r m i n g  t h e  l a n d ,  and  d e r i v e  a t  
l e a s t  o n e - f o u r t h  o f  h i s  y e a r l y ,  g r o s s  income 
f r o m  t h e  f a r m  u s e  l a n d .  The p r o v i s i o n s  o f  
t h i s  s e c t i o n  s h a l l  n o t  a p p l y  t o  l a n d  w h ic h  t h e  
owne r  h a s  g r a n t e d ,  o r  h a s  o u t s t a n d i n g ,  any 
l e a s e  o r  o p t i o n  \:o buy  t h e  s u r f a c e  r i g h t s .
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JUR ISD ICT IONAL  STATEMENT 

A p p e l l a n t  was n o t i f i e d  by  m a i l  o f  t h e  B o r o u g h ' s  d e n i a l
t

o f  h i s  1 9 8 9  f a rm  u s e  a p p l i c a t i o n  o n  May 1 6 ,  1 9 8 9 .  The
S u p e r i o r  C o u r t  h a s  j u r i s d i c t i o n  o v e r  t h i s  a p p e a l  p u r s u a n t  t o  
A . S .  2 2 . 1 0 . 0 2 0 ( d )  and ( g ) .
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c I S S U E S  P R E S E N T E D  F O R  R E V I E W

1 .  W h e th e r  a g r e e n h o u s e  o p e r a t i o n  f o r  t h e  c o m m e r c i a l  
r a i s i n g  o f  p l a n t s ,  s h r u b s ,  o r  t r e e s  i s  f a r m  u se  l a n d  w i t h i n  
t h e  m e a n i n g  o f  A . S .  2 9 . 4 5 . 0 6 0 .

2 .  W h e th e r  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  A s s e s s o r ' s  
m o d i f i c a t i o n  o f  t h e  i n t e r p r e t a t i o n  o f  t h e  " f a r m  u s e "  s t a t u t e  
was  a r b i t r a r y  and c a p r i c i o u s ,  w h e r e  t h e r e  was no change  i n  
c u s t o m ,  c i r c u m s t a n c e s ,  l a w ,  o r  d e f i n i t i o n .
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STATEMENT OF THE CASE
T h i s  i s  an  a p p e a l  f r o m  ai : a d m i n i s t r a t i v e  d e c i s i o n/

d e n y i n g  A p p e l l a n t ' s  1 9 8 9  f a r m  u s e  a p p l i c a t i o n  f o r  a commer ­
c i a l  g r e e n h o u s e .

A p p e l l a n t  h a s  o p e r a t e d  a c o m m e r c i a l  g r e e n h o u s e  i n  
F a i r b a n k s ,  A l a s k a ,  c o n t i n u o u s l y  s i n c e  1 9 7 7 .  A p p e l l a n t  f i r s t  
became aw a r e  o f  t h e  " f a r m  u s e "  e x e m p t i o n  f r o m  r e a l  p r o p e r t y  
t a x a t i o n  u n d e r  A . S .  2 9 . 4 5 . 0 6 0  and F a i r b a n k s  N o r t h  S t a r  
B o r o u g h  O r d i n a n c e  ( h e r e i n a f t e r  "FNSB O r d . " )  3 . 1 2 . 0 2 0  i n  1 9 8 1 ,  
a n d  h a s  a p p l i e d  f o r  and h a s  r e c e i v e d  t h e  e x e m p t i o n  c o n t i n ­
u o u s l y  s i n c e  t h a t  t i m e .  ( R e c o r d  a t  1 - 8 )  . The s u b j e c t  
p r o p e r t y  h a s  b e e n  c o n t i n u o u s l y  u t i l i z e d  as a c o m m e r c i a l  
g r e e n h o u s e  f a c i l i t y  s i n c e  1 9 4 7  when i t  was f i r s t  a c q u i r e d  
f r o m  t h e  B e n t l e y  f a m i l y .

A p p e l l a n t  f i l e d  f o r  t h e  1 9 8 9  f a rm  u se  e x e m p t i o n ,  p u r ­
s u a n t  t o  A . S .  2 9 . 4 5 . 0 6 0 ,  o n  M a r c h  2 4 ,  1 9 8 9 .  ( R e c o r d  a t  9 ) .  
On A p r i l  2 9 ,  1 9 8 9 ,  A p p e l l a n t  r e c e i v e d  a l e t t e r  d a t e d  A p r i l  

.^Tj 2 7 ,  1 9 8 9 ,  w h e r e i n  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  A s s e s s o r
( h e r e i n a f t e r  " A s s e s s o r " )  d e n i e d  A p p e l l a n t ' s  a p p l i c a t i o n  and 
s t a t e d  t h a t  t h e  " f a r m  u s e  d e f e r m e n t  f o r  c o m m e r c i a l  g r e e n h o u s e  
o p e r a t i o n s "  was no  l o n g e r  a l l o w e d .  ( R e c o r d  a t  1 0 ) .  The 
A s s e s s o r  s t a t e d  t h a t  t h e  d e n i a l  was b a s e d  on an " A t t o r n e y  
G e n e r a l  O p i n i o n ,  - s u p p o r t e d  b y  s e v e r a l  M u n i c i p a l  A t t o r n e y s  
t h r o u g h o u t  t h e  S t a t e "  w h i c h  s t a t e d  t h a t  c o m m e r c i a l  g r e e n h o u s e  
o p e r a t i o n s  w e r e  n o t  e n t i t l e d  t o  a f a rm  u se  d e f e r m e n t .  The

- 3 -



c c

f

I

A s s e s s o r ' s  l e t t e r  a l s o  s t a t e d  t h a t  a n  a p p e a l  f r o m  t h a t  
d e c i s i o n  m u s t  b e  made t o  t h e  B o a r d  o f  E q u a l i z a t i o n  w i t h i n  4 
b u s i n e s s  d a y s  o r  t o  t h e  S u p e r i o r  C o u r t .

On o r  a b o u t  May 1 ,  1 9 8 9 ,  A p p e l l a n t  f i l e d  an  a p p e a l  w i t h  
t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  B o a r d  o f  E q u a l i z a t i o n  and 
a r r a n g e d  a m e e t i n g  w i t h  t h e  A s s e s s o r .  ( R e c o r d  a t  15 )  . The 
a p p e a l  d e a l t  w i t h  t h e  a s s e s s e d  v a l u e  o f  t h e  g r e e n h o u s e  
p r o p e r t y  and  w i t h  t h e  d e n i a l  o f  t h e  tw o  p a r c e l s  u n d e r  a p p l i ­
c a t i o n  f o r  " f a r m  u s e . "  A p p e l l a n t ' s  B o a r d  h e a r i n g  was s c h e d ­
u l e d  f o r  May 1 2 ,  1 9 8 9 .  ( R e c o r d  a t  1 7 ) .

On May 4 ,  1 9 8 9 ,  t h e  p a r t i e s  m e t  a t  t h e  A s s e s s o r ' s  o f f i c e  
t o  d i s c u s s  A p p e l l a n t ' s  " f a r m  u s e "  a p p l i c a t i o n s ,  t h e  a s s e s s e d  
v a l u e  o f  A p p e l l a n t ' s  p r o p e r t y ,  and  d o c u m e n t a t i o n  i n  s u p p o r t  
o f  A p p e l l a n t ' s  a p p l i c a t i o n . . The A s s e s s o r  a g r e e d  t o  r e c o n ­
s i d e r  t h e  a p p l i c a t i o n s ,  and  t o  r e v i e w  w i t h  B o r o u g h  c o u n s e l  
and t h e  S t a t e  A s s e s s o r  t h e  a p p r o p r i a t e n e s s  o f  d e n y i n g  A p p e l ­
l a n t ' s  c o m m e r c i a l  g r e e n h o u s e  o p e r a t i o n  a s  f a r m  u s e  p r o p e r t y  
p r i o r  t o  m a k i n g  a  f i n a l  d e c i s i o n .  A l s o  a t  t h a t  m e e t i n g ,  t h e  
p a r t i e s  d i s c u s s e d  w h e t h e r  t h e  B o a r d  o f  E q u a l i z a t i o n  was t h e  
p r o p e r  a u t h o r i t y  t o  d e c i d e  t h e  c o m p l e x  i s s u e s  o f  S t a t u t o r y  

#Fa rm  U s e  D e f e r m e n t s .  I t  was m u t u a l l y  a g r e e d  t h a t  i t  was n o t  
and t h a t  t h e  m a t t e r  p r o p e r l y  s h o u l d  b e  p l a c e d  b e f o r e  t h e  
c o u r t .

D u r i n g  a  May 1 2 ,  1 9 8 9 ,  t e l e p h o n e  c o n v e r s a t i o n  w i t h
A p p e l l a n t ,  t h e  A s s e s s o r  i n d i c a t e d  t h a t  A p p e l l a n t ' s  p r o p e r t y

C
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v a l u e  h ad  b e en  r e d u c e d  and t h a t  o n e  o f  t h e  " f a r m  u s e "  a p p l i ­
c a t i o n s  w o u ld  be  a p p r o v e d  b e c a u s e  i t  d i d  n o t  h a v e  a g re e n ­
h o u s e .  The A s s e s s o r  a l s o  i n d i c a t e d  t h a t  h e  was w a i t i n g  f o r  a 
l e t t e r  f r o m  t h e  S t a t e  A s s e s s o r  who was r e v i e w i n g  t h e  g r e e n ­
h o u s e  e l i g i b i l i t y  q u e s t i o n  f o r  f a rm  u s e  d e f e r m e n t s .  A pp e l ­
l a n t  t h e r e u p o n  w i t h d r e w  t h e  B o a r d  o f  E q u a l i z a t i o n  a ppe a l  
b o c a u s e  t h e  p r o p e r t y  v a l u e  i s s u e  had b e e n  r e s o l v e d  and the  
p a r t i e s  h ad  p r e v i o u s l y  a g r e e d  t h a t  t h e  r e m a i n i n g  i s s u e  was 
n o t  a p p r o p r i a t e  f o r  t h e  B o a r d  o f  E q u a l i z a t i o n .  ( R e c o r d  a t  
1 7 )  .

On o r  a b o u t  May 1 5 ,  1 9 8 9 ,  t h e  A s s e s s o r  t e l e p h o n e d
A p p e l l a n t  and s t a t e d  t h a t  h e  h a d  r e v i e w e d  t h e  r em a in in g  
a p p l i c a t i o n  and t h e  S t a t e  A s s e s s o r ' s  l e t t e r  a n d  w ou ld  deny 
t h e  f a r m  u s e  a p p l i c a t i o n  f o r  t h e  . g r e e n h o u s e  p r o p e r t y .  The 
S t a t e  A s s e s s o r ' s  l e t t e r  was m a i l e d  t o  A p p e l l a n t  o n  May 16 ,  
1 9 8 9 ,  and i s  t h e  b a s i s  o f  t h e  A s s e s s o r ' s  d e n i a l .  ( R e c o r d  a t  
1 2 ) .

S i n c e  1 9 6 9 ,  t h e  F a i r b a n k s  N c r t h  S t a r  B o r o u g h  h a s  i n t e r ­
p r e t e d  and a d m i n i s t e r e d  A . S .  2 9 . 4 5 . 0 6 0  t h r o u g h  FNSB Ord .  
3 . 1 2 . 0 2 0 ;  u n d e r  t h a t  scheme, c o m m e r c i a l  g r e e n h o u s e  o p e r a t i o n s  
h a v e  . c o n s i s t e n t l y  b e en  c o n s i d e r e d  b y  t h e  B o r o u g h  t o  be 
q u a l i f i e d  p r o p e r t y  f o r  t h e  " f a r m  u s e "  d e f e r m e n t .  H ow eve r ,  i n  
t h e  s p r i n g  o f  1 9 8 9 ,  t h e  l o n g - s t a n d i n g  i n t e r p r e t a t i o n  o f  
g r e e n h o u s e s  and a g r i c u l t u r e  w a s  u n e x p l a i n a b l y  and i n d ep en -
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d e n t l y  m o d i f i e d  by t h e  A s s e s s o r .  A c c o r d i n g l y ,  i t  h a s  been  
p l a c e d  b e f o r e  t h i s  C o u r t .
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ARGUMENT
I .  A GREENHOUSE OPERATION FOR THE COMMERCIAL RA IS ING OF 

PLANTS, SHRUBS, OR TREES I S  A FARM USE WITHIN THE 
MEANING OF A . S .  2 9 . 4 5 . 0 6 0 .
A l a s k a  s t a t e  l aw  p e r m i t s  t h e  e x e m p t i o n  o f  f a rm  o r

a g r i c u l t u r a l  l a n d  f r o m  l o c a l  r e a l  e s t a t e  t a x a t i o n .  U n t i l
r e c e n t l y ,  t h e  S t a t e  h a s  r e i m b u r s e d  l o c a l  g o v e r n m e n t a l  u n i t s
f o r  t h e  t a x e s  u n c o l l e c t e d  a s  a r e s u l t  o f  s u c h  e x e m p t i o n .

The A l a s k a  S t a t u t e  g o v e r n i n g  t h e  t a x  e x e m p t i o n  f o r  l a n d
d e f i n e d  as " f a r m  u s e "  p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :

S e c .  2 9 . 4 5 . 0 6 0 .  F a rm  o r  a g r i c u l t u r a l  
l a n d .

* * ★

(c )  I n  t h i s  s e c t i o n  " f a r m  u s e "  m e an s  t h e  
u s e  o f  l a n d  f o r  p r o f i t  f o r  r a i s i n g  and 
h a r v e s t i n g  c r o p s , f o r  t h e  f e e d i n g ,  
b r e e d i n g ,  and m anag em en t  o f  l i v e s t o c k ,  
f o r  d a i r y i n g ,  o r  a n o t h e r  a g r i c u l t u r a l  
u s e , o r  a n y  c o m b i n a t i o n  o f  t h e s e .  To  be 
f a rm  u s e  l a n d ,  t h e  ow n e r  o r  l e s s e e  m u s t  
be a c t i v e l y  engag ed  i n  f a r m i n g  t h e  l a n d ,  
and d e r i v e  a t  l e a s t  1 0  p e r c e n t  o f  y e a r l y  
g r o s s  in c om e  f r o m  t h e  l a n d .  T h i s  s e c t i o n  
d o e s  n o t  a p p l y  t o  l a n d  f o r  w h i c h  t h e  
ow n e r  h a s  g r a n t e d ,  a nd  h a s  o u t s t a n d i n g ,  a 
l e a s e  o r  o p t i o n  t o  b u y  t h e  s u r f a c e  
r i g h t s .

(Em phase s  a d d e d ) .
FNSB O rd .  3 . 1 2 . 0 2 0  a l s o  p r o v i d e s  f o r  t h e  t a x  a s s e s s m e n t  

o f  " f a r m  u s e "  l a n d .  The o r d i n a n c e  s t a t e s  i n  p e r t i n e n t  p a r t ,  
a s  f o l l o w s :

A. I n  t h i s  s e c t i o n  t h e  t e rm  " f a r m  u s e "  
means t h e  u s e  o f  l a n d  f o r  r a i s i n g  and 
h a r v e s t i n g  c r o p s  o r  f o r  t h e  f e e d i n g ,  
b r e e d i n g  and managem en t  o f  l i v e s t o c k  o r

C - 7 -



f o r  d a i r y i n g  o r  a n o t h e r  a g r i c u l t u r a l  o r  
h o r t i c u l t u r a l  u s e  o r  a n y  c o m b i n a t i o n  
t h e r e o f  and i n c l u d e s  t h e  p r e p a r a t i o n  o f  
t h e  p r o d u c t s  r a i s e d  on  t h e  f a r m  u s e  l a n d  
and  d i s p o s a l  b y  m a r k e t i r g  o r  o t h e r w i s e .
I t  i n c l u d e s  t h e  c o n s t r u c t i o n  and u s e  o f  
d w e l l i n g s  and o t h e r  b u i l d i n g s  c u s t o m a r i l y  
p r o v i d e d  i n  c o n j u n c t i o n  w i t h  t h e  f a rm  
u s e .  To  be  f a r m  u s e  l a n d ,  t h e  ow n e r  mus t  
be  a c t i v e l y  e n g ag ed  i n  f a r m i n g  t h e  l a n d ,  
and  d e r i v e  a t  l e a s t  o n e - f o u r t h  o f  h i s  
y e a r l y  g r o s s  in c om e  f r o m  t h e  f a r m  u s e  
l a n d .  The p r o v i s i o n s  o f  t h i s  s e c t i o n  
s h a l l  n o t  a p p l y  t o  l a n d  w h i c h  t h e  owne r  
h a s  g r a n t e d ,  o r  h a s  o u t s t a n d i n g ,  any  
l e a s e  o r  o p t i o n  t o  b u y  t h e  s u r f a c e  
r i g h t s .

(Emphase s  a d d e d ) .
I n  a n a l y z i n g  t h e  A l a s k a  " f a r m  u s e "  d e f e r m e n t  s t a t u t e  and 

FNSB O r d .  3 . 1 2 . 0 2 0 ,  t h e  C o u r t  m u s t  a p p l y  t h e  a c c e p t e d  r u l e s  
o f  s t a t u t o r y  c o n s t r u c t i o n .  The m o s t  i m p o r t a n t  r u l e  o f  
s t a t u t o r y  c o n s t r u c t i o n  r e q u i r e s  a r e v i e w i n g  c o u r t  t o  c o n s t r u e  
a s t a t u t e  i n  a c c o r d a n c e  w i t h  i t s  l e g i s l a t i v e  i n t e n t .  I n

4

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  v .  A o o k e d a k , 6 0 6  P . 2d 
1 2 5 5  ( A l a s k a  1 9 8 0 )  , t h e  A l a s k a  S up rem e  C o u r t  h e l d  t h a t  t h e  
p r i m a r y  g u i d e  i n  a s c e r t a i n i n g  t h e  m e a n i n g  o f  a s t a t u t e  i s  t h e  
l a n g u a g e  u s e d ,  c o n s t r u e d  i n  l i g h t  o f  t h e  p u r p o s e  o f  t h e  
e n a c t m e n t .  S i m i l a r l y ,  i n  M o r k u n a s  v .  A n c h o r a g e  T e l e p h o n e  
U t i l i t y , 7 5 4  P . 2d  1 1 1 7  ( A l a s k a  1 9 8 8 )  , t h e -  C o u r t  h e l d  t h a t  a 
s t a t u t e  m u s t  b e  c o n s t r u e d  i n  a m an n e r  c o n s i s t e n t  w i t h  i t s  
l e g i s l a t i v e  o b j e c t i v e .  I n  M o r k u n a s , t h e  C o u r t  i n t e r p r e t e d  a 
p r o v i s i o n  o f  t h e  A n c h o r a g e  M u n i c i p a l  C o d e  e n t i t l i n g  a m u n i c i ­
p a l  e m p l o y e e  t o  a p r e - d e m o t i o n  n o t i c e .  The  C o u r t  c o n c l u d e d



t h a t  t h e  s t a t u t e  m u s t  b e  c o n s t r u e d  i n  a m ann e r  c o n s i s t e n t  
w i t h  i t s  l e g i s l a t i v e  o b j e c t i v e  o f  n o t i f y i n g  m u n i c i p a l  e m p lo y ­
e e s  o f  a n y  n e g a t i v e  c h a n g e  i n  j o b  s t a t u s .

The s t a t e  S u p r em e  C o u r t  i n  A n c h o r a g e  M u n i c i p a l  E m p lo y e e s  
A s s o c i a t i o n  v .  M u n i c i p a l i t y  o f  A n c h o r a g e , 618  P . 2d  575 
( A l a s k a  1 9 8 0 )  , h e l d  t h a t  t h e  C o u r t  w i l l  n o t  c o n s t r u e  a 
s t a t u t o r y  p r o v i s i o n  i n  a  m a n n e r  i n c o n s i s t e n t  w i t h  t h e  e x p r e s s  
o b j e c t i v e  o f  t h a t  v e r y  l e g i s l a t i o n .  A f u n d a m e n t a l  p r i n c i p l e  
o f  s t a t u t o r y  i n t e r p r e t a t i o n  i s  t h a t  a s t a t u t e  means w ha t  i t s  
l a n g u a g e  r e a s o n a b l y  c o n v e y s  t o  o t h e r s .  N o r t h  S l o p e  B o r o u g h  
v .  S o h i o  P e t r o l e u m  C o r p . , 5 8 5  P . 2d  5 3 4  ( A l a s k a  1 9 7 8 ) .  Words  
i n  a s t a t u t e  s h o u l d  b e  g i v e n  t h e i r  o r d i n a r y  m e a n in g .  W i l s o n  
v .  M u n i c i p a l i t y  o f  A n c h o r a g e , 6 6 9  P . 2d  5 6 9  ( A l a s k a  1 9 8 3 ) .  
A l s o ,  i f  t h e  m e a n i n g  o f  a s t a t u t e  i s  p l a i n ,  i t  s h o u l d  be 
e n f o r c e d  a s  r e a d  w i t h o u t  j u d i c i a l  m o d i f i c a t i o n  o r  c o n s t r u c ­
t i o n .  H o r o w i t z  v .  A l a s k a  B a r  A s s o c i a t i o n , 609  P . 2d  39
( A l a s k a  1 9 8 0 )  .

I n  t h e  i n s t a n t  c a s e ,  t h e  A l a s k a  " f a r m  u s e "  e x e m p t i o n  i s  
c l e a r l y  a p p l i c a b l e  t o  c o m m e r c i a l  g r e e n h o u s e s .  I n  a d d i t i o n  t o  
d e f i n i n g  " f a r m  u s e "  a s  u s e  o f  l a n d  f o r  " r a i s i n g  and h a r v e s t ­
i n g  c r o p s , "  A . S .  2 9 . 4 5 . 0 6 0 ( c )  a l s o  i n c l u d e s  u s e  o f  l a n d  f o r
" a n o t h e r  a g r i c u l t u r a l  u s e . "  The u s e  o f  t h e  wo rd  " a g r i c u l ­
t u r a l "  i n  t h e  s t a t u t e  n e c e s s a r i l y  i n c l u d e s  h o r t i c u l t u r e ,  as  
h o r t i c u l t u r e  i s  t h e  p r e d o m i n a n t  i t e m  i n  o n e  o f  t h e  two
b r a n c h e s  o f  a g r i c u l t u r e .  I n  f a c t ,  g r e e n h o u s e  and n u r s e r y
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j^J ’ o p e r a t i o n s  i n  A l a s k a  c o n t r i b u t e  $ 1 4 . 5  m i l l i o n  a n n u a l l y  t o  t h e

S t a t e ' s  e conomy ,  a c c o u n t i n g  f o r  47% o f  t h e  t o t a l  a g r i c u l t u r a l  
i n d u s t r y ,  and em p lo y  o v e r  1 , 5 0 0  A l a s k a n s .  P .  H o l l o w a y ,  
S u r v e y  o f  t h e  A l a s k a  G r e e n h o u s e  I n d u s t r y  a t  3 6 - 3 8  ( S c h o o l  o f  
A g r i c u l t u r e ,  U n i v e r s i t y  o f  A l a s k a ,  1 9 8 6 ) .  ( R e c o r d  a t  3 3 ) .

A g r i c u l t u r e  i s  c o m p r i s e d  o f  two b r a n c h e s :  1) a p p l i e d
p l a n t  s c i e n c e ;  and 2 )  a p p l i e d  a n im a l  s c i e n c e .  The s e c t i o n  o f  
a p p l i e d  p l a n t  s c i e n c e  c a n  b e  f u r t h e r  d i v i d e d  i n t o  s e gm e n t s  o f  
h o r t i c u l t u r e ,  a g r o n o m y ,  and  f o r e s t r y .  E .  D e n i s e n ,  P r i n c i p l e s  
o f  H o r t i c u l t u r e  a t  1 ( 2 d  e d .  1 9 7 9 ) .  ( R e c o r d  a t  3 7 ) .  A c c o r d ­
i n g l y ,  t h e  h o r t i c u l t u r e  i n d u s t r y  i s  a  v i t a l  s e gm en t  o f  t h e  
a g r i c u l t u r e  i n d u s t r y .

I n  o r d e r  t o  f u l l y  d e f i n e  t h e  m e a n in g  o f  t h e  w o rd  " a g r i ­
c u l t u r e "  i n  i t s  s t a t u t o r y  c o n t e x t  i t  i s  n e c e s s a r y  t o  r e v i e w  
p e r t i n e n t  c a s e  l a w  and  s t a t u t e s .  Tne  FNSB o r d i n a n c e  as  
d i s c u s s e d  h e r e i n  d e f i n e s  " f a r m  u s e , "  i n  p e r t i n e n t  p a r t ,  a s  
u s e  o f  l a n d  f o r  r a i s i n g  and  h a r v e s t i n g  c r o p s ,  o r  f o r  " a n o t h e r  

| j j  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  u s e  o r  a n y  c o m b i n a t i o n  t h e r e ­
o f . "  The FNSB o r d i n a n c e  i n t e r p r e t s  t h e  A l a s k a  " f a r m  u s e "  
s t a t u t e ,  and A p p e l l e e  m u s t  b e  h e l d  t o  t h a t  i n t e r p r e t a t i o n . *  
A h o r t i c u l t u r a l  u s e ,  s u c h  a s  a c o m m e r c i a l  g r e e n h o u s e  wh ich

The p ow e r  t o  amend o r  r e p e a l  a B o r o u g h  o r d i n a n c e  r e s t s  
w i t h  t h e  B o r o u g h  A s s e m b l y ,  n o t  t h e  B o r o u g h  A s s e s s o r  o r  t h e  
B o a r d  o f  E q u a l i z a t i o n .  A . S .  2 9 . 2 0  . 0 5 0 .
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p r o d u c e s  a m a r k e t a b l e  a n n u a l  c r o p  i n  t h e  f o rm  o f  a p l a n t ,  i s  
e q u a l l y  e n t i t l e d  t o  t h e  same " f a r m  u s e "  e x e m p t i o n  g i v e n  t o  
a n y  o t h e r  h o r t i c u l t u r a l  u s e ,  s u c h  a s  r a i s i n g  p o t a t o e s .  B o t h  
a c t i v i t i e s  a r e  h o r t i c u l t u r e  and  b o t h  p r o d u c e  an  a n n u a l  c r o p .  
P r i n c i p l e s  o f  H o r t i c u l t u r e  a t  3 .  ( R e c o r d  a t  3 3 ) .

C o u r t s  i n  o t h e r  j u r i s d i c t i o n s  h a v e  a d d r e s s e d  t h e  i s s u e  
o f  w h e t h e r  a g r i c u l t u r e  o r  f a r m  u s e  i n c l u d e s  h o r t i c u l t u r e ,  i n  
C o u n t y  o f  L a k e  v .  Cu shm an , 3 5 3  N .W . 2 d  3 9 9 ,  4 02  ( 1 1 1 .  App .  C t .  
1 9 7 6 )  , t h e  C o u r t  i n t e r p r e t e d  a " f a r m  u s e "  e x e m p t i o n  s t a t u t e  
and  e n u n c i a t e d  t h e  c om m on ly  a c c e p t e d  d e f i n i t i o n  o f  " a g r i c u l ­
t u r e  : "

" A g r i c u l t u r e "  i s  d e f i n e d  a s  t h e  " a r t  o r  
s c i e n c e  o f  c u l t i v a t i n g  t h e  g r o u n d ,  
i n c l u d i n g  h a r v e s t i n g  o f  c r o p s  and  r e a r i n g  
and  managemen t  o f  l i v e s t o c k ;  t i l l a g e ;  
h u s b a n d r y ;  f a r m i n g ;  i n  a b r o a d e r  s e n s e ,  
t h e  s c i e n c e  and  a r t  o f  t h e  p r o d u c t i o n  o f  
p l a n t s  and  a n i m a l s  u s e f u l  t o  man ,  i n c l u d ­
i n g  t o  a v a r i a b l e  e x t e n t  t h e  p r e p a r a t i o n  
o f  t h e s e  p r o d u c t s  f o r  m a n ' s  u s e .  I n  t h i s  
b r o a d  u s e  i r  i n c l u d e s  f a r m i n g ,  h o r t i c u l ­
t u r e  and  f o r e s t r y , t o g e t h e r  w i t h  such  
s u b j e c t s  a s  b u t t e r  and c h e e s e  m a k i n g ,  
s u g a r  m a k i n g ,  e t c . "  U n l e s s  r e s t r i c t e d  by  
t h e  c o n t e x t ,  t h e  w o rd s  " a g r i c u l t u r a l  
p u r p o s e s "  h a v e  g e n e r a l l y  b e en  g i v e n  t h i s  
c o m p r e h e n s i v e  m e a n i n g  b y  t h e  c o u r t s  o f  
t h e  c o u n t r y  [ c i t i n g  I l l i n o i s  c a s e s ] .

I d . a t  4 0 2  ( e m p h a s i s  a d d e d ) .
I t  i s  t o  be  s t r e s s e d  t h a t ,  a c c o r d i n g  t o  t h e  c o u r t  i n  

Cu shm an , t h e  w o r d s  " a g r i c u l t u r a l  p u r p o s e "  h a v e  g e n e r a l l y  b e e n  
g i v e n  t h e  c o m p r e h e n s i v e  m e a n in g  d e s c r i b e d  a b o v e .  T h u s ,  i n  
Cu shm an , p o u l t r y  r a i s i n g  was h e l d  t o  be  an a g r i c u l t u r a l  u s e ,



and  t h e  c o u r t  t o o k  n o t i c e  o f  t h e  f a c t  t h a t  t h e  c o u n t y  had  
p r e v i o u s l y  t r e a t e d  i t  a s  s u c h .  S i m i l a r l y ,  t h e  B o r o u g h  
r e c o g n i s e d  A p p e l l a n t ' s  n u r s e r y  e n t e r p r i s e  a s  a g r i c u l t u r e  f r o m  
( a t  l e a s t )  1 9 8 1  t h r o u g h  1 9 8 8 .  ( R e c o r d  a t  1 - 8 ) .  A m a j o r i t y  
o f  j u r i s d i c t i o n s  h a v e  f o l l o w e d  t h e  I l l i n o i s  r u l e .  S e e  B en k en  
v .  P o r t e r f i e l d , 2 4 7  N . E . 2d  7 4 9  ( O h i o  1 9 6 9 ) ;  S i e r r a  C l u b  v .  
K e n n e v , 4 1 2  N . E . 2 d  9 7 0  ( 1 1 1 .  A pp .  C t .  1 9 8 0 ) ;  N i e l s e n  v .
E r i c k s o n , 2 7 2  N .W .2 d  82 ( S . D .  1 9 7 8 ) ;  B r e w e r  v .  C e n t r a l
G r e e n h o u s e  C o r p . , 3 4 4  S .W . 2 d  5 1 8  ( T e x .  C i v .  App .  1 9 6 1 ) ;  
K l a v o n  v .  Z o n i n g  H e a r i n g  B o a r d  o f  M a r l b o r o u a h  T o w n s h i p , 3 4 0  
A . 2d  6 3 1  ( P a .  Commw. 1 9 7 5 ) ;  R e i n g e r  B r o t h e r s ,  I n c .  v .  Common­
w e a l t h , 5 2 2  A . 2d  1 8 7  ( P a .  Commw. 1 9 8 7 ) .

I n  N i e l s e n , t h e  c o u r t  c o n s i d e r e d  t h e  c l a s s i f i c a t i o n  o f
l a n d  a s  a g r i c u l t u r a l  o r  n o n a g r i c u l t u r a l  f o r  s c h o o l  t a x a t i o n
p u r p o s e s ,  and c o n c l u d e d  t h a t  t h e  p r o p e r t y  was a g r i c u l t u r a l .
The  c o u r t  s t a t e d :

A l t h o u g h  r e s t r i c t e d  by  t h e  t e rm  "u s e d  
e x c l u s i v e l y "  i n  t h i s  c a s e ,  t h e  w o rd s  
" a g r i c u l t u r a l  p u r p o s e s "  a r e  g e n e r a l l y  
g i v e n  a c o m p r e h e n s i v e  m e a n i n g  b y  c o u r t s , .
P e o p l e  v .  C i t y  o f  J o l i e t , 3 2 1  1 1 1 .  3 8 5 ,
1 5 2  N .E .  159  ( 1 9 2 6 ) ;  3 C . J . S .  A g r i c u l ­
t u r a l  § 2 a t  p .  5 2 4 .  A g r i c u l t u r e  h a s  a 
b r o a d e r  m e a n i n g  t h a n  f a r m i n g  and  i n c l u d e s  
s u c h  a r e a s  a s  h o r t i c u l t u r e , v i t i c u l t u r e ,  
d a i r y i n g ,  p o u l t r y ,  • b e e  r a i s i n g ,  and 
r a n c h i n g .  C o u n t y  o f  L a k e  v .  C u shm an , 40
1 1 1 .  App .  3d  1 0 4 5 ,  3 5 3  N . E . 2 d  3 9 9  ( 1 9 7 6 ) .
By p r o v i d i n g  t h a t  p r o p e r t y  " u s e d  e x c l u ­
s i v e l y  f o r  a g r i c u l t u r a l  p u r p o s e s "  i n ­
c l u d e s  b o t h  t i l l e d  and  u n t i l l e d  l a n d  and 
a l l  b u i l d i n g s ,  s t r u c t u r e s ,  and  im p r o v e ­
m en t s  on s uch  l a n d ,  t h e  l e g i s l a t u r e  h a s



i n d i c a t e d  a n  e x p a n s i v e  m e a n i n g  f o r  "u s ed  
e x c l u s i v e l y  f o r  a g r i c u l t u r a l  p u r p o s e s . "

N i e l s e n  v .  E r i c k s o n . 2 7 2  N .W . 2 d  a t  85 ( emphases  a d d e d ) .  
A g a i n  t h e  c o u r t  e n d o r s e d  t h e  e x p a n s i v e  d e f i n i t i o n  o f  a g r i c u l ­
t u r e ,  a s  o p p o s e d  t o  t h e  m o r e  r e s t r i c t i v e  d e f i n i t i o n  o f  
" a g r o n o m y , "  i n  h o l d i n g  t h a t  u s e  o f  l a n d  p r i m a r i l y  f o r  r a i s i n g  
o f  c r o p s ,  l i v e s t o c k  o r  p a s t u r e l a n d  was f o r  " a g r i c u l t u r a l  
p u r p o s e s . "  S i m i l a r l y ,  i n  S i e r r a  C l u b  v .  K e n n e v , s u p r a , t h e  
c o u r t  h e l d  t h a t  t h e  t e rm  " a g r i c u l t u r e "  i s  d e f i n e d  a s  t h e  a c t  
o r  s c i e n c e  o f  c u l t i v a t i n g  t h e  g r o u n d ,  and  i t s  b r o a d  u s e  d o e s  
i n c l u d e  f a r m i n g , ' h o r t i c u l t u r e  and  f o r e s t r y .

I n  B e n k e n  v .  P o r t e r f i e l d , s u p r a , t h e  Sup reme C o u r t  o f  
O h i o  r e v e r s e d  a d e c i s i o n  o f  t h e  B o a r d  o f  Tax  A p p e a l s  d e n y i n g  
an  a g r i c u l t u r a l  u s e  e x e m p t i o n  f o r  e q u i p m e n t  u s e d  i n  a g r e e n ­
h o u s e .  The  c o u r t  c o n c l u d e d  t h a t  u n d e r  t h e  t a x a t i o n  s t a t u t e  
a g r i c u l t u r e  i n c l u d e d  p l a n t i n g ,  c u l t i v a t i n g ,  h a r v e s t i n g  and 
s e l l i n g  f l o w e r s  and v e g e t a b l e s  i n  g r e e n h o u s e s .  I n  B e n k e n , 
t h e  c o u r t  d e f i n e d  a g r i c u l t u r e  a s  f o l l o w s :

W e b s t e r ' s  T h i r d  New I n t e r n a t i o n a l  D i c ­
t i o n a r y  d e f i n e s  " a g r i c u l t u r e "  a s  t h e  
" s c i e n c e  o r  a r t  o f  t h e  p r o d u c t i o n  o f  
p l a n t s  and a n im a l s  u s e f u l  t o  man and i n  
v a r y i n g  d e g r e e s  t h e  p r e p a r a t i o n  o f  t h e s e  
p r o d u c t s  f o r  m an ' s  u s e  and  t h e i r  d i s ­
p o s a l . "  We b e l i e v e  t h a t  t h i s  d e f i n i t i o n  
em b od ie s  t h e  o r d i n a r y  m e a n i n g  o f  a g r i ­
c u l t u r e .

B en ken  v .  P o r t e r f i e l d , 2 47  N . E . 2d  a t  7 5 2 .  T h a t  same d i c ­
t i o n a r y  h a s  b e en  e x p r e s s l y  r e l i e d  upon  by  t h i s  S t a t e ' s  
a p p e l l a t e  c o u r t s  i n  f u l f i l l i n g  t h e  d i r e c t i o n  o f  A . S .



01.10.040 to construe words and phrases "according to th e ir

common and  a p p r o v e d  u s a g e . "  Mu rphv  v .  C i t y  o f  W r a n g e l l . 763 
P . 2d  2 2 9 ,  2 3 1 - 3 2  ( A l a s k a  1 9 3 8 /  7 W a l k e r  v .  S t a t e , 7 4 2  P . 2d
7 9 0 ,  7 91  ( A l a s k a  C t .  A pp .  1 9 8 7 ) .

The W e b s t e r ' s  d e f i n i t i o n  by  i t s e l f ,  w h i c h  i s  a r e a s o n ­
a b l e  s t a t e m e n t  o f  t h e  o r d i n a r y  m ean ing  o f  t h e  t e rm  " a g r i c u l ­
t u r e , "  w o u ld  i n c l u d e  h o r t i c u l t u r e .  A h o r t i c u l t u r i s t  i s  
c l e a r l y  i n  t h e  b u s i n e s s  o f  p r o d u c i n g  p l a n t s  and o t h e r  p r o d ­
u c t s  t h a t  a r e  i n  some way u s e f u l  t o  s o c i e t y .

T h i s  f u n d a m e n t a l  c o n c e p t  i s  s h a r e d  b y  t h e  A l a s k a  S t a t e
D i v i s i o n  o f  A g r i c u l t u r e :

One p u r p o s e  o f  t h e  e x c e p t i o n  i s  " .  . . t o  
p r e s e r v e  g r e e n  s p a c e . "  G r e e n h o u s e s  and 
n u r s e r i e s  d o  p r e s e r v e  g r e e n  s p a c e .  They  
e x p a n d  t h e  p r o d u c t i v i t y  o f  o u r  r e s o u r c e s  
by  b e i n g  a b l e  t o  p r o d u c e  on  m a r g i n a l  
l a n d ,  w i t h  g o o d  w a t e r  w h e r e  t r a d i t i o n a l  
f i e l d  c r o p s  may n o t  be  g r o w n .  T h i s  d o e s  
n o t  make  them  an y  l e s s  a g r i c u l t u r a l .
T h e y  g e n e r a l l y  l a n d s c a p e  a r o u n d  t h e  
f a c i l i t i e s .  T h e y  p r o m o t e  A l a s k a  c i t i z e n s  
and  b u s i n e s s e s  t o  r e p l a n t  o r  l a n d s c a p e  
o u r  h omes  and  o f f i c e s  a f t e r  t h e  c o n s t r u c ­
t i o n  h a s  l e f t  a n aked  l o t .  P e o p l e  
r e c e i v e  h e l p  s e l e c t i n g  t h e  p l a n t s  b e s t  
s u i t e d  t o  t h e i r  l o c a l e ,  w h i c h  w i l l  g row  
and r e c r e a t e  t h a t  g r e e n  s p a c e  d e s t r o y e d  
b y  t h e  c o n s t r u c t i o n  o f  o u r  e x p a n d i n g  
c i t i e s .  T h e y  a r e  t h e m s e l v e s  a g r e e n  
s p a c e ,  o f t e n  t h e  o n l y  one a v a i l a b l e  when 
snow b l a n k e t s  t h e  r e s t  o f  A l a s k a .

( R e c o r d  a t  3 4 ( b ) ,  3 b ) .
W i t h i n  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  a l o n e ,  t h e r e  a r e  

o v e r  4 0  p u b l i c  p a r k s ,  e a c h  w i t h  e i t h e r  l a w n s ,  f l o w e r  g a r d e n s
and  o u t p l a n t i n g s  o f  n u r s e r y  p r o d u c t s ,  o r  a c o m b i n a t i o n



t h e r e o f ,  a l l  o f  w h ic h  a r e  h o r t i c u l t u r a l  d i s p l a y s  p o s s i b l e  
o n l y  a s  a d i r e c t  r e s u l t  o f  g r e e n h o u s e  o p e r a t i o n s .  A r e a s  such  
a s  t h e s e  a r e  n o t  p o s s i b l e  w i t h o u t  t h e  e n h a n c e d  e n v i r o n m e n t  
c r e a t e d  by  a g r e e n h o u s e  t o  p r o d u c e  t h i s  p l a n t  m a t e r i a l  f o r  
t h e s e  p l a n t i n g s  w h ic h  a r e  c e r t a i n l y  u s e f u l  t o  s o c i e t y .

The f a c t  t h a t  t h e  n u r t u r i n g  and p r o d u c t i o n  o f  t h e s e  
p l a n t s  t a k e  p l a c e  i n s i d e  a g r e e n h o u s e  i s  n o t  r e l e v a n t .  a s  t h e  
end  r e s u l t  i s  t h e  s am e .  A c c o r d i n g  t o  t h e  C o u r t  i n  B e n k e n , 
t h e  " p r o d u c t i o n  o f  p l a n t s  a nd  a n im a l s  u s e f u l  t o  man"  i s  t h e  
o r d i n a r y  m e a n in g  o f  t h e  w o rd  " a g r i c u l t u r e . "

T h u s ,  a p p l y i n g  t h e  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  t o  
t h e  i n s t a n t  c a s e ,  t h e  w o rd  " a g r i c u l t u r e "  i n  t h e  f a rm  u s e  
s t a t u t e  m u s t  i n c l u d e  " h o r t i c u l t u r e . "  The  o r d i n a r y  m e a n in g  o f  
t h e  wo rd -  " a g r i c u l t u r e "  i n c l u d e s  h o r t i c u l t u r a l  p u r s u i t s ,  and 
a s  d i s c u s s e d  i n  t h e  a f o r e m e n t i o n e d  c a s e s ,  t h e  w o rd  " a g r i c u l ­
t u r e "  i s  m o s t  c om m on ly  d e f i n e d  a s  a g r i c u l t u r e  a n d  a l l  o f  i t s  
b r a n c h e s ,  i n c l u d i n g  h o r t i c u l t u r e .

The  f o r e g o i n g  b o d y  o f  a u t h o r i t y  i n d i c a t e s  t h a t  t h e  
c o u r t s  o f  o t h e r  j u r i s d i c t i o n s  h a v e  i n t e r p r e t e d  t h e  word  
" a g r i c u l t u r e "  i n  a c c o r d a n c e  w i t h  i t s  g e n e r a l l y  a c c e p t e d  mean­
i n g ,  w h ich  i n c l u d e s  f a r m i n g  and a l l  i t s  b r a n c h e s .  The 
B o r o u g h ' s  own o r d i n a n c e  and  i t s  h i s t o r i c  p r a c t i c e  c o n f i r m  t h e  
c o n c l u s i o n s  o f  t h e  o t h e r  j u r i s d i c t i o n s .  T ha  FNSB o r d i n a n c e ,  
d e f i n i n g  t h e  A l a s k a  f a rm  u s e  s t a t u t e  p l a i n l y  s t a t e s  t h a t  
" f a r m  u s e "  i n c l u d e s  " h o r t i c u l t u r e  u s e . "  M o r e o v e r ,  t h e  f a rm
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u s e  s t a t u t e  a t  a l l  t im e s  p r i o r  t o  1 9 8 9  h a s  b e en  i n t e r p r e t e d  
a s  b e i n g  a p p l i c a b l e  t o  c o m m e r c i a l  g r e e n h o u s e s .  ( R e c o r d  a t  
1 - 8 ) .  T h u s ,  i t  h a s  f o r m e r l y  b e e n  t h e  B o r o u g h ' s  p r a c t i c e  t o  
i n t e r p r e t  t h e  f a rm  u s e  s t a t u t e  c o n s i s t e n t l y  w i t h  o t h e r  
j u r i s d i c t i o n s  wh ich  f o l l o w  t h e  d e f i n i t i o n  o f  a g r i c u l t u r e  
e n u n c i a t e d  i n  C o u n t v  o f  L a k e  v .  C u shm an , s u p r a .

A c c o r d i n g  t o  t h e  S t a t e  D i r e c t o r  o f  t h e  D i v i s i o n  o f  
A g r i c u l t u r e ,  ‘' t h e  D i v i s i o n  o f  A g r i c u l t u r e  h a s  r e c o g n i z e d  t h e  
h o r t i c u l t u r a l  i n d u s t r y  a s  a v i a b l e  s e gm en t  o f  o u r  a g r i c u l ­
t u r a l  i n d u s t r y  f o r  s e v e r a l  y e a r s . "  ( R e c o r d  a t  3 4 ) .  I n  t e rm s  
o f  em p lo ym en t  and  d o l l a r  p a r t i c i p a t i o n  i n  t h e  S t a t e  a g r i c u l ­
t u r a l  e c o n om y ,  " c o m m e r c i a l  g r e e n h o u s e s "  c o n t r i b u t e  a  47% 
s h a r e .  A l a s k a  A g r i c u l t u r a l  S t a t i s t i c s  ( 1 9 8 9 )  a t  4 .

The A l a s k a  D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s ,  D i v i s i o n  o f  
A g r i c u l t u r e ,  s t a t e s  i n  p l a i n  t e rm s  t h a t  " t h e r e  i s  n o  q u e s t i o n  
t h a t  h o r t i c u l t u r e  f a l l s  c l e a r l y  w i t h i n  t h e  d e f i n i t i o n  o f  
a g r i c u l t u r e ,  and  a s  a g e n e r a l  r u l e  g r e e n h o u s e  o p e r a t i o n s  a r e  
w i t h i n  t h e  s c o p e  o f  a c t i v i t i e s  c a t e g o r i z e d  a s  a g r i c u l t u r a l . "  
( R e c o r d  a t  3 6 ) .

I t  i s  l o g i c a l  and  c o n s i s t e n t  t o  i n t e r p r e t  t h e  w o rd  
a g r i c u l t u r e  a s  i n c l u d i n g  f a r m i n g  and- a l l  o f  i t s  b r a n c h e s .  
F a rm i n g  i n  a f i e l d  and  g r e e n h o u s e  p r o d u c t i o n  i n v o l v e  t h e  same 
a c t i v i t y ,  t h a t  i s ,  t h e  c u l t i v a t i o n  o f  f r u i t s ,  p l a n t s ,  and 
v e g e t a b l e s  f o r  human u s e .  A g r e e n h o u s e  and n u r s e r y  g r o w e r  
r a i s e s ,  c u l t i v a t e s ,  and  h a r v e s t s  c r o p s  j u s t  as  any  o t h e r
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f a r m e r  r a i s e s ,  c u l t i v a t e s ,  and h a r v e s t s  c e r t a i n  c r o p s  f o r  
human u s e  o r  c o n s u m p t i o n .  G r e e n h o u s e  and  n u r s e r y  g r o w e r s  a r e  
o b v i o u s l y  f u l l  p a r t i c i p a n t s  i n  t h e  a g r i c u l t u r e  p r o c e s s ,  and 
h o r t i c u l t u r e  i s  d e f i n e d  a s  t h e  s c i e n c e  o f  g r o w in g  f r u i t s ,  
v e g e t a b l e s ,  o r  p l a n t s  f o r  human u s e  o r  c o n s u m p t i o n .

I n  R e i n i o e r  B r o t h e r s ,  I n c .  v .  Commonwea l th  o f  P e n n s y l ­
v a n i a , s u p r a , t h e  c o u r t  a d d r e s s e d  an  i s s u e  a n a l o g o u s  t o  t h e  
i s s u e  b e i n g  c o n s i d e r e d  h e r e i n .  A t a x p a y e r  f i l e d  a p e t i t i o n  
f o r  a r e f u n d  f r o m  a c a p i t a l  s t o c k  t a x  o n  t h e  b a s i s  t h a t  t h e  
t a x p a y e r  was a f a m i l y  f a r m e r  e x e m p t  f r o m  t h e  t a x .  The 
t a x p a y e r ,  an  i n c o r p o r a t e d  e n t e r p r i s e ,  was engaged  i n  t h e  
b u s i n e s s  o f  r a i s i n g  f l o w e r s  a nd  p l a n t s  f o r  c o m m e r c i a l  p u r ­
p o s e s .  I n  a n a l y z i n g  t h i s  i s s u e  t h e  c o u r t  em p lo y ed  t h e  
w e l l - s e t t l e d  p l a i n  m e a n i n g  r u l e ,  a n d  c o n c l u d e d  t h a t  t h e  
t a x p a y e r  was e n g ag ed  i n  t h e  b u s i n e s s  o f  a g r i c u l t u r e .  The 
c o u r t  s t a t e d  a s  f o l l o w s :

The  w o rd  " a g r i c u l t u r e "  i s  a d e r i v a t i v e  o f  
tw o  L a t i n  w o r d s ,  " a g r i "  m e a n i n g  f i e l d ,  
and  " c u l t r a "  m e a n in g  c u l t i v a t i o n .  I n  i t s  
n a r r o w e s t  s e n s e ,  i t  c o n c e r n s  t h e  t i l l i n g  
a nd  c u l t i v a t i n g  o f  t h e  s o i l .  S e e , 
C ommonwea l th  v .  C a r m a l t , 2 B i n n e y  235  
( 1 8 1 0 )  . H o w e v e r ,  i t  h a s  f r o m  an  e a r l y  
d a t e  r e a s o n a b l y  and  l o g i c a l l y  a s sumed  a 
much b r o a d e r  m e a n i n g .  W e b s t e r ' s  New 
I n t e r n a t i o n a l  D i c t i o n a r y  ( 2 d  e d .  1 9 6 1 )  
d e f i n e s  " a g r i c u l t u r e "  a s :  "The  a r t  o r
s c i e n c e  o f  c u l t i v a t i n g  t h e  g r o u n d ,  and 
r a i s i n g  and h a r v e s t i n g  c r o p s ,  o f t e n  
i n c l u d i n g  a l s o  f e e d i n g ,  b r e e d i n g ,  and 
m anagem en t  o f  l i v e s t o c k ?  t i l l a g e ;  h u s ­
b a n d r y ;  f a r m i n g ;  i n  a b r o a d e r  s e n s e ,  t h e  
s c i e n c e  and a r t  o f  t h e  p r o d u c t i o n  o f  
p l a n t s  and a n im a l s  u s e f u l  t o  man,



i n c l u d i n g  t o  a  v a r i a b l e  e x t e n t  t h e  
p r e p a r a t i o n  o f  t h e s e  p r o d u c t s  f o r  m an ' s  
u s e  and  t h e i r  d i s p o s a l  b y  m a r k e t i n g  o r  
o t h e r w i s e .  I n  t h i s  b r o a d  u s e  i t  i n c l u d e s  
f a r m i n g ,  h o r t i c u l t u r e , f o r e s t r y ,  d a i r y ­
i n g ,  s u g a r  m a k i n g ,  e t c . "
The  O x f o r d  U n i v e r s i t y  D i c t i o n a r y  ( 3 d  ed .
1 9 5 5 )  d e f i n e s  " a g r i c u l t u r e "  a s :  "The
s c i e n c e  and  a r t  o f  c u l t i v a t i n g  t h e  s o i l ;  
i n c l u d i n g  t h e  g a t h e r i n g  i n  o f  t h e  c r o p s  
a nd  t h e  r e a r i n g  o f  l i v e s t o c k ;  f a r m i n g  ( i n  
t h e  w i d e s t  s e n s e ) . "  3 C . J . S .  A g r i c u l t u r e  
§ 1 ,  p a g e  3 6 5 ,  s t a t e s :  " I n  a l i m i t e d
s e n s e ,  ' a g r i c u l t u r e '  i s  t h e  c u l t i v a t i o n  
o f  g r a i n  and  o t h e r  f i e l d  c r o p s  f o r  man 
a n d  b e a s t ;  b u t ,  i n  a b r o a d e r  s e n s e ,  t h e  
w o r d  s i g n i f i e s  t h e  s c i e n c e  o r  a r t  o f  
p r o d u c i n g  p l a n t s  and r e a r i n g  a n im a l s  
u s e f u l  t o  m an , i n c l u d i n g  c e r t a i n  m a t t e r s  
i n c i d e n t a l  t h e r e t o . "  A l s o  o n  t h e  same 
p a g e  " a g r i c u l t u r e "  i s  " t h e  a r t  o r  s c i e n c e
o f  c u l t i v a t i n g  t h e  g r o u n d ,  i n c l u d i n g
h a r v e s t i n g  o f  c r o p s  and  r e a r i n g  and 
m anag em en t  o f  l i v e s t o c k . "
I d .  a t  2 6 4 - 6 5 ,  1 8 2  A . 2d  a t  6 9 4 ,  6 9 5 .
P e t e r s  O r c h a r d , 5 1 1  P a .  a t  4 7 1 ,  5 1 5  A . 2d 
a t  5 5 2 - 5 3  ( e m p h a s i s  a d d e d ) .
T h e  t e r m  " h o r t i c u l t u r e "  i s ,  i n  t u r n ,
d e f i n e d  i n  W e b s t e r ' s  T h i r d  New I n t e r ­
n a t i o n a l  D i c t i o n a r y  1093  ( 1 9 6 6 )  a s  " t h e
c u l t i v a t i o n  o f  an  o r c h a r d ,  g a r d e n ,  o r  
n u r s e r y  on  a s m a l l  o r  l a r g e  s c a l e :  t h e
s c i e n c e  and  a r t  o f  g r o w i n g  f r u i t s ,  
v e g e t a b l e s ,  f l o w e r s  o r  o r n a m e n t a l  
p l a n t s . "
We c o n c l u d e  t h a t  R e i n i g e r  i s  i n d e e d  
i n v o l v e d  i n  t h e  b u s i n e s s  o f  " a g r i c u l ­
t u r e  . "

R e i n i g e r  B r o t h e r s ,  I n c .  v .  Commonwea l th  o f  P e n r s v l v a n i a ,  522
A . 2d  a t  1 8 8 .  T h u s ,  w h i l e  a g r i c u l t u r e  d o e s  i n c l u d e  t i l l i n g  
t h e  l a n d ,  i t  a l s o  e x t e n d s  t o  h o r t i c u l t u r e ,  f o r e s t r y ,  and



I n  t h e  i n s t a n t  c a s e ,  i t  i s  c o n t r a r y  t o  t h e  r u l e s  o f
s t a t u t o r y  c o n s t r u c t i o n  t o  a d o p t  a d e f i n i t i o n  o f  a g r i c u l t u r e/
c o n t r a r y  t o  t h e  d e f i n i t i o n  t h a t  h a s  b e e n  common ly  a c c e p t e d  i n  
A l a s k a  and o t h e r  j u r i s d i c t i o n s .  I t  i s  c l e a r  t h a t  t h e  p l a i n  
m e a n i n g  o f  " a g r i c u l t u r e "  i n c l u d e s  h o r t i c u l t u r e .  M o r e o v e r ,  
when t h e  l e g i s l a t o r s  e n a c t e d  t h e  s t a t e  and l o c a l  l e g i s l a t i o n  
a t  i s s u e  h e r e ,  i t  m u s t  b e  p r e s u m ed  t h a t  t h e y  i n t e n d e d  t h a t  
a g r i c u l t u r e  be  g i v e n  i t s  o r d i n a r y  and  common ly  a c c e p t e d  
m e a n i n g .  I f  t h e  l e g i s l a t o r j  h ad  i n t e n d e d  t h a t  t h e  e x e m p t i o n  
be  l i m i t e d  t o  " f a r m i n g , "  n a r r o w l y  d e f i n e d ,  a s  o p p o s e d  t o  t h e  
b r o a d e r  a g r i c u l t u r e  u s e s ,  t h e n  t h e  l e g i s l a t i o n  w o u ld  h ave  
d e f i n e d  i t  a s  s u c h .

I n  d e t e r m i n i n g  t h a t  a g r e e n h o u s e  was an a g r i c u l t u r a l  
u s e ,  t h e  c o u r t  i n  R e i n i g e r  r e l i e d  o n  t h e  h o l d i n g  i n  I n  r e  
K l e i n ' s  A p p e a l , 1 4 9  A . 2d  1 14  ( P a .  1 9 5 9 ) .  I n  K l e i n ' s  A p p e a l ,
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t h e  c o u r t  h e l d  t h a t  a t r a c t  o f  l a n d  w h e r e  f l o w e r s  and  t r e e s  
w o u l d  be  g rown  i n  a g r e e n h o u s e ,  i n c l u d i n g  some p o t s ,  was a 
f a rm  f o r  t h e  p u r p o s e  o f  a z o n i n g  o r d i n a n c e .  I n  K l e i n 1 s 
A p p e a l  and R e i n i g e r  t h e  c o u r t s  f o c u s e d  on  w ha t  t h e  p r o p e r t y  
was a c t u a l l y  b e i n g  u s e d  t o  p r o d u c e  r a t h e r  t h a n  on  t h e  c o n ­
t a i n e r s  i n  w h i c h  t h e  p l a n t s  w e r e  b e i n g  c u l t i v a t e d .  C l e a r l y ,  
t h e  f o c u s  i s  on  t h e  r a i s i n g  and c u l t i v a t i n g  o f  t h e  p l a n t s ,  ' 
n o t  t h e  f a c t  t h a t  c o n t a i n e r s  a r e  u s e d  f o r  a i d  i n  p r o d u c t i o n .  • 
F o r  e x a m p l e ,  t h e  l a r g e s t  n u r s e r y  g r o w e r  i n  t h e  U n i t e d  S t a t e s ,  
B a i l e y s ,  p r o d u c e s  o v e r  12 m i l l i o n  c o n t a i n e r  g rown  s h r u b s  on a
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6 0 0  a c r e  f a r m  i n  M i n n e s o t a .  T h a t  l a n d  i s  c l a s s i f i e d  as  
a g r i c u l t u r a l  b e c a u s e  o f  i t s  u s e .  The  f a c t  t h a t  c o n t a i n e r s  
( p o t s )  a r e  u t i l i z e d  f o r  t h a t  p r o d u c t i o n  i s  i r r e l e v a n t .  T h i s  
i s  i n  a c c o r d a n c e  w i t h  t h e  a f o r e m e n t i o n e d  c a s e s  and o t h e r  
a u t h o r i t i e s  c i t e d  h e r e i n .

M o r e o v e r ,  i t  i s  i n e q u i t a b l e  t o  d i s a l l o w  t h e  f a r m  u s e  
e x e m p t i o n  f o r  g r e e n h o u s e  o w n e r s  e n g a g e d  i n  t h e  same p r o d u c ­
t i o n  a c t i v i t i e s  a s  o t h e r  f a r m e r s ,  s o l e l y  b e c a u s e  t h e  p r o d u c ­
t i o n  p r o c e s s  t a k e s  p l a c e  i n  a g r e e n h o u s e .  A p p l y i n g  t h e  
s t r i c t  " f a r m i n g "  d e f i n i t i o n  o f  a g r i c u l t u r e  i l l o g i c a l l y  
r e s u l t s  i n  e x c l u d i n g  t h e  m a j o r i t y  o f  t h e  v e r y  i n d i v i d u a l s  
t h a t  t h e  l e g i s l a t i o n  i s  s u p p o s e d  t o  b e n e f i t .  A l s o ,  i t  mus t  
b e  n o t e d  t h a t  t h e  m a j o r i t y  o f  A l a s k a n  l a n d s  a r e  n o t  c h a r a c ­
t e r i s t i c  o f  g o o d  f a rm  l a n d  e l s e w h e r e  and  a g r e a t  d e a l  o f  t h e '  
s t a t e w i d e  a g r i c u l t u r a l  a c t i v i t y  m u s t  b e g i n  i n  g r e e n h o u s e s .

t

W i t h o u t  t h e  g r e e n h o u s e  e n v i r o n m e n t  f o r  e a r l y  s t a r t s ,  a 
s u b s t a n t i a l  p o r t i o n  o f  t h e  s u b s e q u e n t  f i e l d  p r o d u c t i o n  w o u ld  
b e  i m p o s s i b l e  and s u b s t a n t i a l l y  i m p a i r  t h e  i n d u s t r y .  A 
d e n i a l  o f  t h e  f a rm  u s e  e x e m p t i o n  t o  s u c h  l a n d s  w i l l  d e n y  t h e  
e x e m p t i o n  t o  many p e r s o n s  e n g a g e d  i n  a g r i c u l t u r a l  a c t i v i t y ,  
who a r e  e n t i t l e d  t o  b e  b e n e f i c i a r i e s  o f  t h e  e x e m p t i o n .

I t  i s  a j u d i c i a l  f u n c t i o n  t o  c o n s t r u e  s t a t u t e s  s o  a s  t o  
a v o i d  r e s u l t s  t h a t  a r e  g l a r i n g l y  a b s u r d ,  and w h e r e  t h e  
s t a t u t e  i s  s u s c e p t i b l e  t o  a  c o n s t r u c t i o n  w h ic h  p r e s e r v e s  i t s  
u s e f u l n e s s  t h e  c o u r t  h a s  t h e  d u t y  t o  g i v e  e x p r e s s i o n  t o  t h e
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i n t e n t  o f  t h e  l a w .  S he rm an  v .  H o l i d a y  C o n s t r u c t i o n  C o . , -435 
P . 2 d  16  ( A l a s k a  1 9 6 7 ) .  I n  t h e  i n s t a n t  c a s e ,  i n t e r p r e t i n g  t h e  
f a rm  u s e  e x e m p t i o n  t o  e x c l u d e  g r e e n h o u s e s  w o u l d ,  i n  f a c t ,  
c a u s e  an  a b s u r d  r e s u l t .  The  e x e m p t i o n  h a s  r o u t i n e l y  b e e n  
g r a n t e d  i n  t h e  p a s t  t o  f a r m e r s  and g r e e n h o u s e  owne rs  e n g ag ed  
i n  t h e  b u s i n e s s  o f  r a i s i n g  and  c u l t i v a t i n g  p l a n t s ,  f r u i t s ,  
and v e g e t a b l e s  f o r  human u s e .  C l e a r l y  t h e s e  i n d i v i d u a l s  a r e  
f u l l y  p a r t i c i p a t i n g  i n  a g r i c u l t u r a l  a c t i v i t y  i n  t h e  S t a t e  o f  
A l a s k a ,  e n t i t l i n g  them t o  t h e  f a r m  u s e  exemp- o n .

I n  d e n y i n g  A p p e l l a n t ' s  a p p l i c a t i o n  f o r  t h e  f a rm  u s e  
e x e m p t i o n ,  t h e  A s s e s s o r  c l a im e d  r e l i a n c e  on  a 1 9 8 0  A t t o r n e y  
G e n e r a l  O p i n i o n .  I n  s u p p o r t  o f  h i s  p o s i t i o n  t h e  A t t o r n e y  
G e n e r a l  c i t e d  S a l e m  N u r s e r y ,  I n c .  v .  D e p a r tm e n t  o f  R e v e n u e , 
4 9 7  P . 2d  3 7 1 ,  3 7 2 - 7 3  ( O r .  1 9 7 2 ) .  I n  S a l e m  t h e  O re g on  Sup reme  
C o u r t  h e l d  t h a t  a z a l e a  p l a n t s  g rown  i n  s m a l l  b o x e s  and  on  t h e  
• g r o und  i n  g r e e n h o u s e s  w e re  t a x a b l e  a s  m e r c h a n d i s e  and s t o c k  
i n  t r a d e  and  n o t  e x em p t  f r o m  t a x a t i o n  a s  s h r u b s  g r o w in g  on  
a g r i c u l t u r a l  l a n d .  W h i l e  s omewha t  a n a l o g o u s  t o  t h i s  c a s e ,  
S a l em  m u s t  b e  c o n f i n e d  t o  i t s  s p e c i f i c  f a c t u a l  s i t u a t i o n .  
S a l em  a d d r e s s e d  t h e  i s s u e  o f  w h e t h e r  c e r t a i n  m e r c h a n d i s e  was 
e x em p t  f r o m  t a x a t i o n  a s  p e r s o n a l  p r o p e r t y .  I n  a n a l y z i n g  t h e  
i s s u e ,  t h e  c o u r t  d i s t i n g u i s h e d  S a l e m  f r o m  c a s e s  l i k e  t h e  
i n s t a n t  c a s e ,  i n  wh ich  t h e  s p e c i f i c  i s s u e  was w h e t h e r  t h e  
l a n d o w n e r  was e n t i t l e d  t o  a f a rm  u s e  e x e m p t i o n  f o r  t h e  l a n d ,  
a s  o p p o s e d  t o  an  e x e m p t i o n  f o r  p e r s o n a l  p r o p e r t y .



In  support o f i t s  p o sitio n  the court in  Salem stated

r e a s o n i n g  a s  f o l l o w s :
t

The  s o l e  i s s u e  p r e s e n t e d  i s  w h e t h e r  t h e  
a z a l e a  p l a n t s  a r e  e x em p t  f r o m  t a x a t i o n  
p u r s u a n t  t o  ORS 3 0 7 . 3 2 0  w h i c h  r e a d s :
" The  v a l u e  o f  a n y  d e c i d u o u s  t r e e s ,  
s h r u b s ,  p l a n t s  o r  c r o p s , w h e t h e r  a n n u a l  
o r  p e r e n n i a l ,  g r o w in g  u p o n  a g r i c u l t u r a l  
l a n d  d e v o t e d  t o  a g r i c u l t u r a l  p u r p o s e s ,  
s h a l l  b e  e x em p t  f r o m  a s s e s s m e n t  and 
L a x a t i o n  and s h a l l  n o t  b e  deemed r e a l  
p r o p e r t y  u n d e r  t h e  p r o v i s i o n s  o f  ORS
3 0 7 . 0 1 0 . ”
P r i o r  t o  1 9 5 5  t h e  a s s e s s o r s  i n  some
c o u n t i e s  o f  t h e  s t a t e ,  i n c l u d i n g  J a c k s o n  
c o u n t y ,  w e r e  n o t  i n c l u d i n g  t h e  t r e e s  i n  
a s s e s s i n g  t h e  t r u e  c a s h  v a l u e  o f  an
o r c h a r d .  As a r e s u l t ,  t h e  T a x  C om m is s i o n  
o r d e r e d  t h e  a s s e s s o r  t o  i n c l u d e  t h e  t r e e s  
i n  d e t e r m i n i n g  t h e  t r u e  c a s h  v a l u e  o f  t h e  
r e a l  p r o p e r t y .  The  b a s i s  o f  t h i s  a c t i o n  
was ORS 3 0 7 . 0 1 0  w h ic h  d e f i n e s  r e a l  
p r o p e r t y  f o r  p u r p o s e s  o f  ad v a l o r e m  
t a x a t i o n  t o  i n c l u d e  ” t r e e s  * * * upon  t h e  
l a n d . 11 S t a t e  e x  r e l .  M e d f o r d  P e a r  Co .  v .  
F o w l e r , 2 0 7  O r .  1 8 2 ,  2 9 5  P . 2d  1 6 7  ( 1 9 5 6 ) .
A f t e r  t h e  d e c i s i o n  i n  M e d f o r d  P e a r  Co .  
t h e  l e g i s l a t u r e  e n a c t e d  ORS 3 0 7 . 3 2 0  
a b o v e .  The s t a t u t e  i n  e f f e c t  s t a t e s  t h a t  
i n  v a l u i n g  r e a l  p r o p e r t y  f o r  ad  v a l o r e m  
t a x a t i o n ,  t h e  d e c i d u o u s  t r e e s ,  s h r u b s ,  
p l a n t s  o r  c r o p s  g r o w in g  u p o n  a g r i c u l t u r a l  
l a n d  a r e  n o t  c o n s i d e r e d  a s  b e i n g  r e a l  
p r o p e r t y . T h e r e f o r e ,  t h e  v a l u e  o f  t h e  
t r e e s ,  f o r  e x a m p l e ,  i s  e x em p t  f r o m  ad
v a l o r e m  a s s e s s m e n t  a l t h o u g h  t r a d i t i o n a l l y  
t r e e s  w e r e  c o n s i d e r e d  a s  p a r t  o f  t h e  s o i l  
i n  w h i c h  t h e y  w e re  g r o w i n g  and  a s s e s s e d  
a s  p a r t  o f  t h e  r e a l  p r o p e r t y  u n d e r  ORS 
3 0 7 . C IO .  O b v i o u s l y ,  l i k e  o t h e r  f a rm  
e x e m p t i o n  s t a t u t e s ,  t h e  p u r p o s e  o f  ORS 
3 0 7 . 3 2 0  was t o  r e l i e v e  a g r i c u l t u r a l  l a n d  
f r o m  t h e  i n c r e a s e d  v a l u a t i o n  w h ic h  w ou ld  
n o r m a l l y  be g i v e n  t o  i t  b e c a u s e  o f  th e  
o r c h a r d ,  p l a n t s  o r  c r o p s  g r o w i n g  on t h e



l a n d  a t  t h e  t im e  o f  t h e  a s s e s s m e n t .  W i t h  
t h e  e x e m p t i o n  g i v e n  t o  t r e e s ,  c r o p s ,  
e t c . ,  t h e  l a n d  i s  v a l u e d  a s  i f  i t  w e r e  
b a r e  l a n d .  1
The i n s t a n t  c a s e  i s  nou o n e  w h e r e  t h e  
a s s e s s o r ,  i n  a s s e s s i n g  t h e  t r u e  c a s h  
v a l u e  o f  t h e  r e a l  p r o p e r t y ,  d e n i e d  an 
e x e m p t i o n  f o r  s h r u b s  g r o w i n g  u p o n  t h e  
l a n d .  H e r e  t h e  a s s e s s m e n t  was f o r  
t a n g i b l e  p e r s o n a l  p r o p e r t y  w h i c h ,  u n d e r  
ORS 3 0 7 . 0 2 0 ( 3 )  i n c l u d e s  m e r c h a n d i s e  and 
s t o c k  i n  t r a d e .
We c o n c l u d e  t h a t  t h e  a z a l e a  p l a n t s  w e r e  
t a n g i b l e  p e r s o n a l  p r o p e r t y  t a x a b l e  a s  
m e r c h a n d i s e  and  s t o c k  i n  t r a d e , and  n o t  
e x em p t  u n d e r  ORS 3 0 7 . 3 2 0  a s  s h r u b s  
g r o w i n g  u p o n  a g r i c u l t u r a l  l a n d .

S a l em  N u r s e r y ,  I n c . .  v .  D e p a r tm e n t  o f  R e v e n u e , 4 97 P . 2d a t
3 7 2 - 7 3 .

I n  S a l e m , t h e  c o u r t ' s  d i s c u s s i o n  o f  t h e  f a c t  t h a t  t h e
a z a l e a  p l a n t s  w e r e  g r ow n  and  s o l d  i n  b o x e s  h a s  n o  b e a r i n g  on
t h e  i s s u e  o f  w h e t h e r  a g r e e n h o u s e  i s  an  " a g r i c u l t u r a l "  u s e  o f  

• •

l a n d .  I n  f a c t ,  t h e  c o u r t ,  i n  d i c t a , was  m e r e l y  t r y i n g  t o  
e s t a b l i s h  t h e  - f a c t  t h a t  t h e  a z a l e a  p l a n t s ,  b e c a u s e  t h e y  w e re  
s o l d  i n  b o x e s ,  w e r e  c h a r a c t e r i s t i c  o f  o t h e r  t a x a b l e  m e r c h a n ­
d i s e ,  c a p a b l e  o f  b e i n g  moved  o r  s o l d .  F o r  t h e  p u r p o s e  o f  t h e  
" p e r s o n a l  p r o p e r t y "  t a x  t h e  c o u r t  d o e s  n o t  v i e w  a g r e e n h o u s e  
o w n e r ' s  i n v e n t o r y  a n y  d i f f e r e n t l y  f r o m  t h a t  o f  an y  o t h e r  
me rch an t , ,  C l e a r l y  S a l e m  c a n n o t  b e  c i t e d  a s  s u p p o r t  f o r  • t h e  
b r o a d  g e n e r a l  p r o p o s i t i o n  t h a t  a- g r e e n h o u s e  i s  n o t  an a g r i ­
c u l t u r a l  u s e  o f  l a n d .  I n  f a c t ,  a r e a d i n g  o f  t h e  c a s e  i n d i ­
c a t e s  t h a t  i t s  h o l d i n g  i s  a c t u a l l y  c o n s i s t e n t  w i t h  t h e



■ n f i .  c  c

C~ Cushman a n a l y s i s  o f  t h e  d e f i n i t i o n  o f  a g r i c u l t u r e  d i s c u s s e d
h e r e i n .  f

The A t t o r n e y  G e n e r a l ' s  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  i s  
a l s o  b a s e d  i n  p a r t  on  a  l a n g u a g e  ch ang e  i n  t h e  s t a t u t e  i n  
1 9 7 2 .  T h i s  c h a n g e  r e m o v e d  " h o r t i c u l t u r e "  f r o m  t h e  s t a t u t o r y  
l a n g u a g e .  H ow e v e r ,  t h e  t e r m  " o t h e r  a g r i c u l t u r a l  u s e s "  was 
r e t a i n e d ,  and t h e  a d m i n i s t r a t i v e  a g e n c i e s  ( i n c l u d i n g  t h e  

n  F a i r b a n k s  N o r t h  S t a r  B o r o u g h )  c o n t i n u e d  t o  g r a n t ,  w i t h o u t
.1 i n t e r r u p t i o n  and  w i t h o u t  m o d i f i c a t i o n  t o  t h e  Code o f  O r d i -
M n a n c e s ,  t h e  f a rm  u s e  e x e m p t i o n  t o  g r e e n h o u s e  o w n e r s .  T h u s ,  
Tyg j r  e v e n  a f t e r  t h e  s t a t u t o r y  l a n g u a g e  ch ang e  t h e  a d m i n i s t r a t i v e

| i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  r e m a i n e d  c o n s t a n t .  The 1972
c f  c h a n g e  i n  t h e  l a n g u a g e  o f  t h e  s t a t u t e  was t h e  r e s u l t  o f  a

I f r e e  c o n f e r e n c e  c o m m i t t e e ,  and  t h e r e  a r e  n o  a v a i l a b l e  n o t e s .
H o w e v e r ,  d u r i n g  t h a t  same p e r i o d  t h e r e  was a d e l i b e r a t e  
a t t e m p t  b y  t h e  l e g i s l a t u r e  t o  o v e r h a u l  s t a t u t o r y  l a n g u a g e  by  
r e m o v i n g  r e d u n d a n c i e s  a n d  p e r s o n a l i t y  f r o m  t h e  l a w ,  and  i n

lIS  a c c o r d a n c e  w i t h  t h e  a n a l y s i s  h e r e i n  t h e  w o rd  " h o r t i c u l t u r e "

c

i s  m e r e l y  r e d u n d a n t  o f  " a g r i c u l t u r e . "  M o r e o v e r ,  i f  t h e  
l e g i s l a t u r e  i n t e n d e d  t o  d e f i n e  a g r i c u l t u r a l  u s e  a s  e x c l u d i n g  
h o r t i c u l t u r e ,  t h e y  w o u ld  h a v e  d on e  s o  w i t h  some a f f i r m a t i v e  
l a n g u a g e  t o  t h a t  e f f e c t .

As f u r t h e r  p e r s u a s i v e  a u t h o r i t y  on t h i s  i s s u e ,  o t h e r  
f e d e r a l  and s t a t e  l e g i s l a t o r s  o r  a g e n c i e s  h a v e  d e f i n e d  
a g r i c u l t u r e  a s  i n c l u d i n g  h o r t i c u l t u r a l  a c t i v i t i e s .  F o r

M i  ' *  e

E



e x a m p l e ,  t h e  A l a s k a  Wage and  H o u r  A c t  e s t a b l i s h i n g  a m in imum (  
wage  r e q u i r e m e n t  e x e m p t i o n  f o r  i n d i v i d u a l s  em p lo y e d  i n
" a g r i c u l t u r e , "  wh ich  i n c l u d e s  " t h e  p r o d u c t i o n  . . .  o f  any

2a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  c o m m o d i t i e s  . . . . "  H o r t i ­
c u l t u r e  b u s i n e s s e s ,  g r e e n h o u s e s ,  and  n u r s e r i e s  r e c e i v e  l o a n s  
f r om ,  t h e  a g r i c u l t u r a l  r e v o l v i n g  l o a n  f u n d .  ( R e c o r d  a t  3 4 ) .  
S i m i l a r l y  t h e  c o u r t s  h a v e  h e l d  t h a t  t h e  w o rd  " a g r i c u l t u r e "  i n  
t h e  F a i r  L a b o r  S t a n d a r d s  A c t ,  e x c l u d i n g  em p lo y e e s  engaged  i n  
a g r i c u l t u r e ,  was i n t e n d e d  t o  c o v e r  f a r m i n g  and i t s  o t h e r  
b r a n c h e s .  B r e w e r  v .  C e n t r a l  G r e e n h o u s e  C o r o . , s u p r a . The 
A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  r e c o g n i z e s  g r e e n h o u s e  
o p e r a t i o n s  t o  be  " c l e a r l y "  w i t h i n  t h e  s c o p e  and m ean in g  o f  
a g r i c u l t u r e .  (R e c o r d  a t  3 6 )  .

( .

A . S .  2 3 . 1 0 . 0 5 5 ( 1 )  p r o v i d e s :
S e c .  2 3 . 1 0 . 0 5 5 .  E x e m p t i o n s .  The p r o v i ­
s i o n s  o f  AS 2 3 . 1 0 . 0 5 0  -  2 3 . 1 0 . 1 5 0  do  n o t  
a p p l y  t o

( 1 )  an i n d i v i d u a l  e m p l o y e d  i n  a g r i ­
c u l t u r e ,  wh ich  i n c l u d e s  f a r m i n g  i n  a l l  
i t s  b r a n c h e s  and ,  among o t h e r  t h i n g s ,  i n ­
c l u d e s  t h e  c u l t i v a t i o n  and  t i l l a g e  o f  t h e  
s o i l ,  d a i r y i n g ,  t h e  p r o d u c t i o n ,  c u l t i v a ­
t i o n ,  g r o w in g  and  h a r v e s t i n g  o f  . an y  
a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  commo­
d i t i e s ,  t h e  r a i s i n g  o f  l i v e s t o c k ,  b e e s ,  
f u r - b e a r i n g  a n i m a l s ,  o r  p o u l t r y ,  and any 
p r a c t i c e s ,  i n c l u d i n g  f o r e s t r y  and lum ­
b e r i n g  o p e r a t i o n s ,  p e r f o r m e d  b y  a f a r m e r  
o r  on  a f a rm  as  an  i n c i d e n t  t o  o r  i n  
c o n j u n c t i o n  w i t h  t h e  f a r m i n g  o p e r a t i o n s ,  
i n c l u d i n g  p r e p a r a t i o n  f o r  m a r k e t ,  d e l i ­
v e r y  t o s c o r a g e  o r  t o  m a r k e t  o r  t o  
c a r r i e r s  f o r  t r a n s p o r t a t i o n  t o  m a r k e t .



I n  t h e  i n s t a n t  c a s e ,  a p p l y i n g  t h e  s t r i c t  c o n s t r u c t i o n  
r u l e  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  A p p e l l a n t  h a s  d e m o n s t r a t e d  
t h a t  g r e e n h o u s e  ow n e r s  a r e  e n t i t l e d  t o  t h e  same f a rm  u s e  
e x e m p t i o n  a s  a n y  o t h e r  f a r m e r .  A l t h o u g h  s t a t u t e s  g r a n t i n g  
t a x  e x e m p t i o n s  a r e  t o  be  n a r r o w l y  c o n s t r u e d ,  s t r i c t  c o n ­
s t r u c t i o n  i s  a n  a i d  t o  i n t e r p r e t a t i o n ,  n o t  a s u b s t i t u t e .  
C i t y  o f  Nome v .  C a t h o l i c  B i s h o p  o f  N o r t h e r n  A l a s k a , 7 0 7  P . 2d 
8 70  ( A l a s k a  1 9 8 5 ) .  T h e r e f o r e ,  a n y  s t a t u t o r y  i n t e r p r e t a t i o n  
m u s t  b e  r e a s o n a b l e .  I n  t h e  i n s t a n t  c a s e ,  A p p e l l a n t  h a s  
d e m o n s t r a t e d  e n t i t l e m e n t  t o  t h e  " f a r m  u s e "  d e f e r m e n t ,  and  a 
r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  i n  q u e s t i o n  a l s o  
l e a d s  i n e v i t a b l y  t o  t h a t  c o n c l u s i o n .

I I .  THE BOROUGH ASSESSOR'S  MODIF ICAT ION OF THE INTERPRETA-

c

(
TION OF THE FARM USE STATUTE WAS ARBITRARY AND C A P R I -
CIOUS , AS THERE WAS NO CHANGE IN CUSTOM, CIRCUMSTANCE,
LAW, OR DEF IN IT ION  
I n  t h e  i n s t a n t  c a s e ,  t h e  A s s e s s o r ' s  m o d i f i c a t i o n  o f  t h e  

l o n g - s t a n d i n g  i n t e r p r e t a t i o n  o f  A . S .  2 9 . 4 5 . 0 6 0  was a r b i t r a r y  
and  c a p r i c i o u s .  As d i s c u s s e d  h e r e i n ,  t h e  a c t i o n  was n o t  
b a s e d  on  a n y  c h a n g e  i n  c u s t o m ,  c i r c u m s t a n c e ,  o r  l a w ,  b u t  on  
an  u n s u p p o r t a b l e  c h ang e  i n  a  w e l l - s e t t l e d  p r a c t i c e .  A d d i ­
t i o n a l l y ,  t h a t  m o d i f i c a t i o n  was i r i  d i r e c t  c o n t r a v e n t i o n  o f  
t h e  B o r o u g h ' s  own la v / ,  FNSB O r d .  3 .  1 2 . 0 2 0 .  A t  a l l  known 
t im e s  p r i o r  t o  1989  , t h e  f a rm  u s e  e x e m p t i o n  h a s  b een  i n t e r ­
p r e t e d  a s  b e i n g  a p p l i c a b l e  t o  g r e e n h o u s e s .  A c c o r d i n g  t o  t h e  
A s s e s s o r  t h e  d e n i a l  o f  A p p e l l a n t ' s  a p p l i c a t i o n  was b a s e d  on

e



i t s  i n t e r p r e t a t i o n  o f  t h e  w o r d  a g r i c u l t u r e .  As  d i s c u s s e d  
h e r e i n ,  t h e  w o r d  a g r i c u l t u r e  h a s  b een  c o n s i s t e n t l y  i n t e r p r e t ­
ed b y  t h e  j u d i c i a l  and  a d m i n i s t r a t i v e  b r a n c h e s  o f  g o v e r n m e n t  
t o  mean a g r i c u l t u r e  and  a l l  o f  i t s  b r a n c h e s .  T h e  c o u r t s  i n  
o t h e r  j u r i s d i c t i o n s  h a v e  d e f i n e d  a g r i c u l t u r e  t o  i n c l u d e  i t s  
p r o g e n y  h o r t i c u l t u r e ,  a nd  t h a t  d e f i n i t i o n  h a s  b e e n  p r e v i o u s l y  
a p p l i e d  i n  A l a s k a  b y  t h e  B o r o u g h  and S t a t e  A s s e s s o r s .  I t  i s  
s t i l l  a p p l i e d  b y  v i r t u a l l y  e v e r y  o t h e r  s t a t e  and  f e d e r a l  
a g e n c y .  I t  i s  a l s o  c l e a r  f r o m  t h e  d i s c u s s i o n  h e r e i n  t h a t  t h e  
d e f i n i t i o n  o f  t h e  w o r d  a g r i c u l t u r e  a s  c o n s i s t e n t l y  r e c o g n i z e d  
b y  c o u r t s  n a t i o n a l l y  h a s  n o t  c h a n g e d .  S i m i l a r l y ,  t h e  s t a t u t e  
b e i n g  c o n s i d e r e d  h e r e  h a s  n o t  u n d e r g o n e  a n y  s u b s t a n t i v e  
c h a n g e s  and t h e  FNSB O r d .  3 . 1 2 . 0 2 0  h a s  n o t  c h a n g e d .

A l a r m i n g l y ,  t h e r e  a p p e a r s  t o  h a v e  b e e n  a s u d d e n  i n d e p e n ­
d e n t  r e - i n t e r p r e t a t i o n  o f  " a g r i c u l t u r e "  b y  b o r o u g h  and s t a t e  
a s s e s s o r s .  T h i s  s h i f t  " a p p e a r s  t o  be  one o f  s t a t e w i d e  
c o n c e r n "  and i s  n o t  i s o l a t e d  t o  t h e  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h .  ( R e c o r d  a t  3 8 )  . I t  i s  a l s o  u n e x p l a i n a b l e  i n  v i ew  
o f  t h e  f a c t  t h a t  t h e r e  h a s  b e e n  no m o d i f i c a t i o n  o f  l a w  o r  
r e g u l a t i o n ;  t h e r e  h a s  b e e n  n o  ch ange  i n  c u s t o m ;  and  t h e r e  h a s  
b e e n  n o  p u b l i c  p a r t i c i p a t i o n  o r  i n d i c a t i o n  t h a t  t h e  a g r i c u l ­
t u r a l  u s e  o f  l a n d  w o u l d  b e  r e d e f i n e d .

R a t h e r ,  t h e  A s s e s s o r  i s s u e d  a p r e - d e t e r m i n e d  d e n i a l  o f  
f a r m  u s e  a p p l i c a t i o n s  t o  a l l  g r e e n h o u s e  o p e r a t i o n s  on  A p r i l  
2 7 ,  1 9 8 9 .  ( R e c o r d  a t  1 0 ) .  T h a t  d e n i a l  was i s s u e d  w i t h o u t



c o n s i d e r a t i o n  a s  t o  w h e t h e r  o r  n o t  c o m m e r c i a l  g r e e n h o u s e s  
w e r e  a c t i v e l y  e n g ag ed  i n  p l a n t  and f i e l d  p r o d u c t i o n  o f  a c r o p  
as  o p p o s e d  t o  b e i n g  m e r c h a n t s  s e l l i n g  h o r t i c u l t u r a l  commod­
i t i e s  .

The A s s e s s o r  s t a t e s  t h a t  t h e  1 9 8 9  f a rm  u s e  d e n i a l s  f o r  
c o m m e r c i a l  g r e e n h o u s e s  i s  t h e  r e s u l t  o f  a 1 9 8 0  A t t o r n e y  
G e n e r a l ' s  O p i n i o n  w h i c h  c i t e s  S a lem  N u r s e r y ,  I n c .  v .  D e p a r t ­
m en t  o f  R e v e n u e , s u p r a , i n  w h i c h  t h e  c o u r t  h e l d  a z a l e a  p l a n t s  
w e r e  t a x a b l e  a s  p e r s o n a l  p r o p e r t y .  T he  S a l e m  c a s e ,  h o w e v e r ,  
h a s  n o  r e l e v a n c e  t o  t h e  i s s u e  i n  t h e  i n s t a n t  c a s e .  F u r t h e r ­
m o r e ,  e v e n  t h e  c o u r t  i n  S a l e m  f o l l o w e d  t h e  m a j o r i t y  r u l e  o f  
i n t e r p r e t a t i o n  t h a t  a g r i c u l t u r e  i n c l u d e s  h o r t i c u l t u r e ,  and 
t h a t  a g r e e n h o u s e  ow n e r  i s  e n t i t l e d  t o  t h e  e x e m p t i o n  f o r  r e a l  
p r o p e r t y  u s e d  f o r  a g r i c u l t u r a l  p u r p o s e s .  R a t h e r  t h a n  r e ­
d e f i n i n g  a g r i c u l t u r e ,  t h e  c o u r t  i n  S a l e m  c a r v e d  o u t  a l i m i t e d  
e x c e p t i o n .  T h u s ,  t h e  r u l i n g  h a s  no p e r s u a s i v e  a u t h o r i t y  t o  
s u p p o r t  t h e  A s s e s s o r ' s  c l a i m  t h a t  t h e  w o rd  a g r i c u l t u r e  i s  now 
l i m i t e d  t o  f a r m i n g  d i r e c t l y  on  l a n d ,  a n d  n o t  i n  g r e e n h o u s e s .

T h i s  c o u r t  h a s  t h e  p ow e r  t o  r e v i e w  an  a c t i o n  o f  an 
a d m i n i s t r a t i v e  o f f i c i a l  o r  a g e n c y  a l l e g e d  t o  b e  a r b i t r a r y  and 
c a p r i c i o u s .  3 a r r i n q t o n  v .  E a s t e r n  W a s h i n g t o n  U n i v e r s i t y , 703. 
P . 2d 1 0 6 6  (Wash .  C t .  A p p .  1 9 8 5 ) .  The r e a s o n a b l e  b a s i s  t e s t  
i s  t h e  a p p r o p r i a t e  s t a n d a r d  when r e v i e w i n g  a g e n c y  a c t i o n  
a l l e g e d  t o  be a r b i t r a r y  and c a p r i c i o u s .  A r n d t  v .  S t a t e  o f  
A l a s k a ,  5 8 3  P . 2d 7 9 9  ( A l a s k a  1 9 7 8 ) .  U n d e r  t h e  r e a s o n a b l e



H I
CH3
n

n

n

p
o
B
B

^  B 
J

b a s i s  t e s t  t h e  c o u r t  s e e k s  t o  d e t e r m i n e  i f  t h e r e  was some 
r e a s o n a b l e  b a s i s  f o r  t h e  a g e n c y  a c t i o n .  I n  t h e  i n s t a n t  c a s e ,  
t h e r e  was no  s u ch  r e a s o n a b l e  b a s i s  f o r  t h e  A s s e s s o r ' s  m o d i f i ­
c a t i o n  o f  t h e  l o n g - s t a n d i n g  i n t e r p r e t a t i o n  o f  t h e  f a rm  u s e  
e x e m p t i o n .  T h e r e  was no  c h a n g e  i n  t h e  l a w ,  c u s t o m ,  o r  
p r a c t i c e  r e g a r d i n g  a g r i c u l t u r a l  u s e  o f  l a n d  i n  A l a s k a  t h a t  
n e c e s s i t a t e d  su ch  a c h a n g e ,  a n d ,  a s  d i s c u s s e d  h e r e i n ,  t h e  
d e f i n i t i o n  o f  a g r i c u l t u r e  h a s  c o n s i s t e n t l y  i n c l u d e d  h o r t i ­
c u l t u r e .  T h e r e f o r e ,  t h e  A s s e s s o r ' s  d e c i s i o n  t o  m o d i f y  t h e  
i n t e r p r e t a t i o n  o f  f a rm  u s e  was a r b i t r a r y  and c a p r i c i o u s  and  
l a c k e d  a r e a s o n a b l e  b a s i s .  On t h i s  b a s i s ,  d i s t i n c t  f r o m  and  
i n  a d d i t i o n  t o  t h e  e r r o n e o u s  l e g i s l a t i v e  i n t e r p r e t a t i o n  
i t s e l f ,  t h e  A s s e s s o r 1" d e c i s i o n  s h o u l d  be  o v e r t u r n e d .
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A p p e l l a n t  h a s  c l e a r l y  d e m o n s t r a t e d  t h a t  c o m m e r c i a l  
g r e e n h o u s e  o p e r a t i o n s  a r e  a l e g i t i m a t e  h o r t i c u l t u r a l  a c t i v i t y  
and a r e  c l e a r l y  w i t h i n  t h e  m e a n in g  o f  a g r i c u l t u r e .  The b o d y  
o f  a u t h o r i t y  a f f i r m i n g  t h a t  p o s i t i o n  i s  o v e rw h e lm i n g .  I n  
v i e w  o f  t h e  f o r e g o i n g ,  A p p e l l a n t  r e q u e s t s  t h a t  t h e  c o u r t  
e n t e r  a d e c l a r a t o r y  j u d g m e n t  o r d e r i n g  t h e  F a i r b a n k s  N o r t h  
S t a r  B o r o u g h  A s s e s s o r  t o  g r a n t  A p p e l l a n t ' s  1 9 8 9  a p p l i c a t i o n  
f o r  t h e  f a rm  u s e  e x e m p t i o n ,  and f o r  s u c h  o t h e r  and  f u r t h e r  
r e l i e f  a s  t h e  c o u r t  deems j u s t  and e q u i t a b l e .

R e s p e c t f u l l y  s u b m i t t e d  t h i s  _______  d a y  o f  A u g u s t ,  1 9 8 9 ,
a t  F a i r b a n k s ,  A l a s k a .

REX B .  LANTZ, J R .
1 0 3 5  B l a i r  Road  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
9 0 7 / 4 5 2 - 8 6 5 3
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SrE  V£ COWRER. GOVERNOR

PO B O X  0 ) 9PALMER ALASKA WJ'w'VlJJ 
PHONE (9071 7 J S \ - X '

Wayne L e i s e r  
A l a s k a  G r e e n h o u s e s  
1 3 0 1  M u ld o on  Road 
A n c h o r a g e ,  A l a s k a  9 9 5 0 4
D e a r  M r .  L e i s e r :

P r i o r  t o  r e c e i v i n g  y o u r  t e l e p h o n e  c a l l ,  t h e  D i v i s i o n  o f  
A g r i c u l t u r e  h a d  r e s p o n d e d  t o  a r e q u e s t  f r o m  Hawks G r e e n h o u s e  i n  
N o r t h  P o l e  on  t h e  i s s u e  o f  a p p l i c a b i l i t y  o f  t h e  s t a t u t o r y  
a g r i c u l t u r a l  t a x  e x e m p t i o n  (AS 2 9 . 4 5 . 0 6 0 )  t o  h o r t i c u l t u r a l  
b u s i n e s s e s .
H o r t i c u l t u r e  s t a f f  a t  t h e  P l a n t  M a t e r i a l  C e n t e r  h a s  t h o r o u g h l y  
r e s e a r c h  t h e  common, a c c e p t e d  and s c i e n t i f i c  d e f i n i t i o n s  o f  t h e  
wo rd  h o r t i c u l t u r e . Th e r e  i s  no  q u e s t i o n  t h a t  " h o r t i c u l t u r e "  
f a l l s ~ c l e a r T y  w i t h i n  t h e  d e f i n i t i o n  o f  " a g r i c u l t u r e , "  and as  a 
g e n e r a l  r u l e  g r e e n h o u s e  o p e r a t i o n s  a r e  w i t h i n  t h e  s c o p e  o f ~  
a c t i v i t i e s  c a t e g o r i z e d  a s  a g r i c u l t u r a l .
The D i v i s i o n  o f  A g r i c u l t u r e  h a s  c o n s i s t e n t l y  i n t e r p r e t e d  t h e  
t e rm  a g r i c u l t u r e  i n  t h i s  m anne r  s i n c e  T e r r i t o r i a l  d a y s .  G r e e n ­
h o u s e  o p e r a t i o n s  a r e  e l i g i b l e  f o r  a g r i c u l t u r a l  l o a n s ,  and o t h e r  
a s s i s t a n c e  f r o m  t h e  P i v T s i o n .
E n c l o s e d  i s  a  s t a f f  memorandum, w i t h  r e f e r e n c e s ,  e x p l a i n i n g  t h e  
d e f i n i t i o n  o f  " h o r t i c u l t u r e . "  I t  s h o u l d  b e  n o t e d  t h a t  t h e  
A l a s k a  a p p r o a c h  c o i n c i d e s  w i t h  t h e  f e d e r a l  p o l i c y  d e f i n i n g  t h e  
t e r m  a g r i c u l t u r e  t o  i n c l u d e  h o r t i c u l t u r e .  As f a r  a s  c a n  be 
d e t e r m i n e d ,  a l l  o t h e r  S t a t e s  l i k e w i s e  f o l l o w  t h e  same a p p r o a c h .
The  i n f o r m a t i o n  i n  t h i s  l e t t e r  w i l l  be f o r w a r d e d  t o  t h e  
a p p r o p r i a t e  a g e n c i e s  and i n d i v i d u a l s .  i f  t h e  D e p a r tm e n t  o f  
N a t u r a l  R e s o u r c e s  can  be o f  f u r t h e r  a s s i s t a n c e  on t h i s  i s s u e ,  
p l e a s e  c a l l  o r  w r i t e .
S  i. n c e r e l  y ,

y ^ / c  //'M C
F r a n k  M i e l k e  

Pi. r e c t o r

E n c l o s u r e s
F M / k j h
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ro: M ik e  W o r l e y ,  S t a t e  A s s e s s o r  D A TE; J u l y  7 ,  1 9 8 9
D i v i s i o n  o f  M u n i c i p a l / R e g i o n a l  A f f a i r s

F IL E  NO.:

7 4 5 - 7 2 0 0
T H R U : . TELEPH O N E NO.:

G re enh o t i a e a  and 
A *.* S U lU t U l:  N u r s e r i e s  and F a rm -

F r a n k  M i e l k e ^ y /V -  U se  Land  A s s e s sm e n tFROM: D i r e c t o r  .

N um be rou s  g r e e n h o u s e  and  n u r s e r y  o p e r a t o r s  h a v e  a s k e d  t h e  
D i v i s i o n  o f  A g r i c u l t u r e  t o  a d d r e s s  t h e  i s s u e  on t h e  
a g r i c u l t u r a l  t a x  e x e m p t i o n  as  i t  a p p l i e s  t o  g r e e n h o u s e s  and 
n u r s e r i e s .
The  1 9 8 0  o p i n i o n  r e l i e d  on  by  a s s e s s o r s  h a s  b een  r e v i e w e d  b y  
D i v i s i o n  s t a f f .  W h i l e  v/e a r e  n o t  q u e s t i o n i n g  t h e  l e g a l  
a n a l y s i s  a s  s u c h ,  i t  a p p e a r s  t h a t  t h e  o p i n i o n  was w r i t t e n  
w i t h o u t  a g o o d  u n d e r s t a n d i n g  o f  a g r i c u l t u r e ,  h o r t i c u l t u r e ,  
o r  t h e  g r e e n h o u s e  and n u r s e r y  b u s i n e s s .  I  w o u ld  l i k e  t o  
a d d r e s s  some o f  t h e  f a c t u a l  a s s u m p t i o n s  i n  t h a t  o p i n i o n .
( 1 )  "A g r e e n h o u s e  d o e s  n o t  u s e  l a n d ,  b u t  r a t h e r  c o n t a i n e r s

 " .  T h e r e  a r e  c a s e s  w h e r e  t h i s  i s  t r u e ,  b u t  t h e r e
a r e  many c a s e s  w h e r e  p l a n t s  may b e  g row n  i n s i d e  a 
g r e e n h o u s e  and  t h e n  p l a n t e d  i n  t h e  g r o u n d ,  and 
s u b s e q u e n t l y  h a r v e s t e d ,  o r  g row n  and s e v e r e d  o r  u p r o o t e d  
f o r  s a l e .  I f  t h e  o n l y  c r i t e r i a  w e r e  u s e  o f  t h e  g r o u n d ,  
many o f  t h e  g r e e n h o u s e  and n u r s e r y  o p e r a t i o n s  w o u ld  
" p l a i n l y  f a l l  w i t h i n "  t h e  m e a n i n g  o f  t h e  s t a t u t e .

( 2 )  T he  e x e m p t i o n  a p p l i e s  t o  " r a i s i n g  and h a r v e s t i n g  
c r o p s  . . . .  f o r  p r o f i t " .  G r e e n h o u s e  and  n u r s e r y  g r o w e r s  
r a i s e  and h a r v e s t  c r o p s  j u s t  a s  a n o t h e r  f a r m e r  r a i s e s  
p o t a t o e s ,  v e g e t a b l e s ,  w h ic h  a r e  a l s o  h o r t i c u l t u r a l  
c r o p s ;  g r a s s  s e e d ,  g r a i n ,  p o r k ,  b e e f  o r  d a i r y  a n i m a l s .  
T h e i r  c r o p s  a r e  b e d d i n g  p l a n t s ,  p o i n s e t t i a s  ( o n e
( o n e  A l a s k a  g r o w e r  a l o n e  p r o d u c e s  1 5 , 0 0 0  6 - i n c h  p o t s  o f  
p o i n s e t t i a s ;  a n o t h e r  r a i s e s  1 5 , 0 0 0  -  2 0 , 0 0 0  p o t s ) ,  
s e a s o n a l  f l o w e r i n g  p l a n t s ,  c u t  f l o w e r s ,  v e g e t a b l e s ,  
f o l i a g e  p l a n t s  and f l o w e r i n g  h a n g i n g  b a s k e t s .  T h ey  
r a i s e  t h e s e  s e v e r a l  t h o u s a n d  f l a t s  o f  b e d d i n g  p l a n t s ,  
p o t t e d  p l a n t s ,  h a n g i n g  b a s k e t s ,  c u t  f l o w e r s  and 
v e g e t a b l e s  f o r  p r o f i t .  T h e y  e m p l o y  o v e r  1 , 5 0 0  A l a s k a n s  
t o  r a i s e  and h a r v e s t  t h e s e  c r o p s .

( 3 )  T a x  e x e m p t i o n  " . . . . i m p l i e s  a l e v e l  o f  a g r i c u l t u r a l  
a c t i v i t y  i n  e x c e s s  o f  a g r e e n h o u s e . . . . "  The  g r o w e r s  who 
h a v e  i n q u i r e d  a b o u t  t h e  f a rm -u . '  e l a n d  a s s e s s m e n t  a r e  n o t  
h o b b y  g a r d e n e r s  o p e r a t i n g  o u t  o f  a - j f h e n h o u s e  i n  t h e i r  
b a c k  y a r d .  Some h o l d  d e g r e e s  i n  h o r t i c u l t u r e  o r  
a g r i c u l t u r e  o r  em p lo y  t h o s e  w i t h  s u c h  d e g r e e s .  G r a n t e d ,  
some g r o w e r s  may h a v e  begun  a s  h o b b y  g r o w e r s ,  b u t  
e x p a n d e d  t h e i r  e n t e r p r i s e s
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i n t o  v i a b l e ,  p r o f i t - m a k i n g  o r g a n i z a t i o n s  o u t  o f  t h e  b a c k  
y a r d  and i n t o  a c o m m e r c i a l  l o c a t i o n .  The p r o d u c t i o n  o f  
a p r o f i t a b l e  c r o p  r e q u i r e s  k n ow le d g e  o f  a p l a n t ' s  g r o w th  
c y c l e ,  f e r t i l i t y  r e q u i r e m e n t s ,  i n s e c t  and d i s e a s e  
c o n t r o l ,  a n d  l i g h t  and m o i s t u r e  r e q u i r e m e n t s .  I t  i s  n o t  
i n  any  way l e s s  d i f f i c u l t  o r  l e s s  o f  an a c t i v i t y  t h a n  
t h e  f i e l d  p r o d u c t i o n  o f  p o t a t o e s ,  v e g e t a b l e s ,  g r a i n ,  
g r a s s  s e e d ,  and a n im a l s  f o r  m ea t  o r  d a i r y  p r o d u c t i o n .  
C o n t a i n e r  n u r s e r y  p r o d u c t i o n ,  t h e  p r o d u c t i o n  o f  n u r s e r y  
s t o c k  a b o v e  g r o u n d  i n c r e a s e s  i n  p o p u l a r i t y  a s  l a b o r  
c o s t s  r i s e  and  management  t e c h n i q u e s  a r e  d e v e l o p e d .

( 4 )  One p u r p o s e  o f  t h e  e x c e p t i o n  i s  " . . . t o  p r e s e r v e  g r e e n  
s p a c e . "  G r e e n h o u s e s  and n u r s e r i e s  do p r e s e r v e  g r e e n  
s p a c e .  T h e y  e x p an d  t h e  p r o d u c t i v i t y  o f  o u r  r e s o u r c e s  b y  
b e i n g  a b l e  t o  p r o d u c e  on  m a r g i n a l  l a n d ,  w i t h  g o od  w a t e r  
whe re  t r a d i t i o n a l  f i e l d  c r o p s  may n o t  be  g r o w n .  T h i s  
d o e s  n o t  m ake  them an y  l e s s  a g r i c u l t u r a l .  T h e y  
g e n e r a l l y  l a n d s c a p e  a r o u n d  t h e  f a c i l i t i e s .  T h e y  p r o m o t e  
A l a s k a  c i t i z e n s  and b u s i n e s s e s  t o  r e p l a n t  o r  l a n d s c a p e  
o u r  hov«es a n d  o f f i c e s  a f t e r  t h e  c o n s t r u c t i o n  h a s  l e f t  a 
n a k ed  l o t .  P e o p l e  r e c e i v e  h e l p  s e l e c t i n g  t h e  p l a n t s  
b e s t  s u i t e d  t o  t h e i r  l o c a l e ,  w h ic h  w i l l  g r o w  and 
r e c r e a t e  t h a t  g r e e n s p a c e  d e s t r o y e d  by t h e  c o n s t r u c t i o n  
o f  o u r  e x p a n d i n g  c i t i e s .  T h e y  a r e  t h e m s e l v e s  a g r e e n  
s p a c e ,  o f t e n  t h e  o n l y  o n e  a v a i l a b l e  when snow  b l a n k e t s  
t h e  r e s t  o f  A l a s k a .

As was s a i d  e a r l i e r ,  g r e e n h o u s e  and n u r s e r y  g r o w e r s  a r e  
h o r t i c u l t u r i s t s .  T h e y  a r e  members  o f  t h e  h o r t i c u l t u r e  
i n d u s t r y  w h ich  i s  o n e  s egm en t  o f  t h e  t o t a l  a g r i c u l t u r e  
i n d u s t r y .  A g r i c u l t u r e  i s  c o m p r i s e d  o f  two s e c t i o n s ,  a p p l i e d  
p l a n t  s c i e n c e  a n d  a p p l i e d  a n im a l  s c i e n c e .  The s e c t i o n  o f  
a p p l i e d  p l a n t  s c i e n c e  can  b e  f u r t h e r  d i v i d e d  i n t o  s e gm en t s  
o f  h o r t i c u l t u r e ,  a g r o n om y  and f o r e s t r y .  An i l l u s t r a t i o n  
f r o m  E r v i n  L .  D e n i s e n ' s .  b o o k ,  P r i n c i p l e s  o f  H o r t i c u l t u r e , 
w h i c h  e x p l a i n s  t h e s e  d i v i s i o n s  i s  a t t a c h e d .
T h e  D i v i s i o n  o f  A g r i c u l t u r e  h a s  r e c o g n i z e d  t h e  h o r t i c u l t u r e  
i n d u s t r y  as  a v i a b l e  s egm en t  o f  o u r  a g r i c u l t u r e  i n d u s t r y  f o r  
s e v e r a l  y e a r s .  H o r t i c u l t u r e  b u s i n e s s e s  o f  g r e e n h o u s e s  and 
n u r s e r i e s  r e c e i v e  l o a n s  f r o m  t h e  A g r i c u l t u r a l  R e v o l v i n g  L o a n  
Fund .  G u i d e l i n e s  f o r  h o r t i c u l t u r a l  c r o p s  f o r  t h e  ' A l a s k a  
G rown '  m a r k e t i n g  p r o g r a m  h a v e  been  a p p r o v e d  by  t h e  
D i v i  s i o n .

c
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I  i n v i t e  y o u  t o  a  t o u r  o f  s o m e  o f  A l a s k a ' s  p r o d u c t i o n  
g r e e n h o u s e s ,  and t o  d i s c u s s  t h e  p u r p o s e s  o f  t h e  e x em p t i o n  so  
t h a t  some b e t t e r  g u i d e l i n e s  may be w r i t t e n .  P l e a s e  c o n t a c t  
me s o  t h a t  a t o u r  and m e e t i n g  can  b e  a r r a n g e d .

FM /k jh
A t t a c h m e n t s
c c :  L e n n i e  G o r s u c h ,  C o m m i s s i o n e r
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T h e  G r o w in g  P la c e  W a y n e  L e is e r  

February 19, 1992

' I* U -• *
*

Representative Pat Parnell 
Alaska House o f Representatives 
State Capitol
Juneau, A laska 99801-1182 

Re: House Bill #  495 

Dear Representative Parnell,

Thank you for giving me the opportunity to comm ent on HB 495 regarding 
Farm  T ax  Deferment. As you know, the words "or Horticulture" were 
rem oved from  the statute several years ago but horticulture is, in fact, a 
m ajor branch o f  agriculture. I have asked you to re-incorporate the words 
"or Horticulture" into the bill.

Several states have a  similar statute to help keep farmland from being 
developed into residential or commercial property. By taxing the land as 
agricultural (or horticultural) the owners receive a break that helps them 
continue in business. A nd our business is growing. W e provide plants, 
seeds, trees and shrubs and related items to businesses and home-owners 
which help keep the community g^een and attractive. In other words, we 
make for a  better living environment.

The horticultural industry is very seasonal in Alaska. W e  have 4 full time 
employees year round and hire additional help for our spring and sum m er 
seasons. M any high school and college students receive their first 
experience working summers in a horticultural related field.

The tax deferment will help allow us to be able to afford to expand which 
will, in tum, give us the opportunity to hire more A laskans in a meaningful 
occupation. We are planning on building an additional 9000 square feet o f  
greenhouse this summer. Future expansion plans include another 18000 to 
30000 square feet o f  greenhouse which will open up several more full time 
and part time jobs.

Mailing Address: 1050 W. Dimond Anchorage, AK 99515 349-2552
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There is a definite need for more greenhouses in Alaska. With our severe 
climate and short growing season, plants help make a better quality o f  life 
for all Alaskans. The market is here but we need to expand to meet this 
market. T he  tax deferment will help the industry as a  whole.

I encourage you to pursue this bill with vigor. A recent court case in 
Fairbanks was c ecided favorably for the tax deferment. Many growers 
don't have the financial capacity to obtain legal council to obtain the tax 
deferment. It costs the grower as well as the state. W hen we all know that 
horticulture is a major branch o f  agricultural, I fail to see why the 
Municipality denies our application every year.

I hope this information is helpful.. I f  you have any questions or need 
additional information, please feel free to contact me.

Sincerely,

W ayne Leiser 
President
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D E P A R T M E N T  O F  L A W
o r  F  ICE O F  T H E  A T T O R N E Y  G E N E R A L

W A LT E R  J. H IC K EL, G O VERN O R 

REPLY TO:

c /  1031 W 4th AVENUE SUITE 200  
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)276-3550 
FAX: (907) 276-3697

March  6 ,  1991

H o n o r a b l e  C u r t  M en a rd  
A l a s k a  S t a t e  S e n a t o r  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

□  KEY BANK BUILDING
100 CUSHMAN ST. SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)452-1568 
FAX: (907) 456-1317

APR 0 G 1991 □  PO. BOX K -  STATE CAPITOL
r JUNEAU, ALASKA 998110300

. PHONE :(907)465-3600 
FAX: (907) 463-5295

R e :  T a x  B e n e f i t s  F o r  Farm U s e  Land
2 9 . 4 5 . 0 6 0 ( c )

AS

S e n a t o r  M ena rd :
B y  l e t t e r  d a t e d  O c t o b e r  3 0 ,  1 9 8 9 ,  you r e q u e s t e d  t h a t  t h e  

A t t o r n e y  G e n e r a l ' s  O f f i c e  ( A . G . O . )  r e v i e w  a 1 9 8 0  and  a 1 9 8 1  
i n f o r m a l  o p i n i o n  a s  t o  w h e t h e r  t a x  b e n e f i t s  f o r  F a rm  Use L and  [AS 
2 9 . 4 5 . 0 6 0 ( c ) ]  s h o u l d  be  g r a n t e d  t o  g r e e n h o u s e s  and  n u r s e r i e s .  The 
A .G .O .  d e t e r m i n e d  i t  i n a p p r o p r i a t e  t o  r e s p o n d  a t  t h a t  t im e  b e c a u s e
t h e  i s s u e  was r a i s e d  i n  a  t h e n  p e n d i n g  a p p e a l  f r o m  a  d e n i a l  o f  t a x
b e n e f i t s  i n  t h e  c a s e  R e x  B .  L a n c e .  J r .  v .  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h . 4 F A - 8 9 - 9 8 6  C i v i l .

B y  o r d e r  i n  L a n c e  v .  FNSB d a t e d  F e b r u a r y  9 ,  1 9 9 0 ,
S u p e r i o r  C o u r t  J u d g e  R i c h a r d  D . S a v e l i  r u l e d  t h a t  a  c o m m e r c i a l  
g r e e n h o u s e  o p e r a t o r  i s  e l i g i b l e  f o r  f a r m  u se  t a x  b e n e f i t s  u n d e r  AS
2 9 . 4 5 . 0 6 0  and  r e l a t e d  B o r o u g h  o r d i n a n c e .  A copy o f  J u d g e  S a v e l i ' s  
Memorandum D e c i s i o n  i s  e n c l o s e d  f o r  y o u r  i n f o r m a t i o n .  The B o r o u g h  
i n d i c a t e s  t h a t  i t  d o e s  n o t  i n t e n d  t o  a p p e a l  t h i s  d e c i s i o n .

P l e a s e  f e e l  f r e e  t o  c o n t a c t  u s  i f  we c a n  b e  o f  f u r t h e r  
a s s i s t a n c e  t o  y o u  r e l a t e d  t o  t h e  a p p l i c a b i l i t y  o f  t a x  b e n e f i t s  
u n d e r  AS 2 9 . 4 5 . 0 6 0 .

V e r y  t r u l y  y o u r s ,
CHARLES E. COLE
ATTORNEY GENERAL

B r i a n  D ^ B j o ^ k q u i s t  
A s s i s t a n t  A t t o r n e y  G e n e r a l

BDB : s b  
e n c l o s u r e
c c :  F r a n k  M i e l k e ,  D i r e c t o r ,  D i v i s i o n  o f  A g /

03-C5LH
c "  f e c v c ' o d  e a r ? '  b  y  C  u
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February 27, 1992

TO:

FROM:
S U B J E C T :

Representative Jerry Mackie, Chair
Members, House Community and Regional Affairs Committee
Scott A. Bur utive Director
HB 495 - Farm use exemption from municipal taxation for agricultural land 
and greenhouses

The Alaska Municipal League opposes HB 495, which would include greenhouses and 
other land used for the raising of ornamental plants within the farm use iand assessment 
program. Including an additional type of property in this program would further erode the 
tax base, and thus the financial position, of Alaska’s local governments.
The League's 1992 Policy Statement (I.D.2) specifically opposes any additional mandated 
exemptions from municipal taxes and, in fact, calls for repeal of state-mandated tax 
exemptions for which funding is not appropriated by the Legislature: " . . .  the League 
opposes the imposition of state-mandated exemptions of certain classes of property, 
individuals, organizations, or commodities from the application of taxes unless full 
compensation is made for revenues lost due to these exemptions. If the reimbursements 
for state-mandated exemptions are not fully funded, currently or in the future, the 
exemptions should be repealed or prorated." Adding greenhouses and land used to raise 
ornamental plants to the definition of "farm use" would expand exemptions from municipal 
property tax.
The Farm Use Land Assessment Program has not been fully funded since FY 85 and has 
not been funded at all since FY 87. Adding an additional exemption for greenhouses 
would add to the existing tax burden of over $295,000 that the Legislature has already 
placed on affected local governments by not providing funding for the mandated exemption 
for farm use land. HB 495 would, in effect, mandate an additional municipal tax increase 
due to erosion of the tax base without reimbursement from the State.
The Alaska Municipal League opposes HB 495 and any other efforts to add mandated 
exemptions from municipal property taxes.

cc: Representative Pat Parnell

C92test:HB 495.227

Member o f  th e  National League o f Cities a n d  the National A ssoc ia tion  o f Counties
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K o d i a k  Isl a nd  B o r o u g h

710 MILL BAY ROAD 
KODIAK. ALASKA 99615-6340 

PHONE (907) 486-5736

REFER: HB 495, inclusion of Greenhouses & Horticulture in the Farm Use Program

I am writing this letter to express my opposition to HB 495. The net effect of 
this bill is to provide a special exemption for a few select business's. This in my 
opinion, violates the general principal of property taxation in the state of Alaska, in that 
all classes of property owners be treated in a fair and equitable manner. The existing 
statute is poorly written in the first place, as evidenced by the two state attorney general 
opinions, one which states the program absolutely does not include greenhouses, while 
another says it does. This new legislation only serves to compound the existing 
admini ‘rative problems and to create the potential for more confusion.

If the proposed legislation would become law, I believe the wording is such that 
it allows an expansion of the program, which brings up the major problem from a local 
level. The state of Alaska has reduced their contribution to the piogram to zero, which 
is unfair to those municipalities with farm properties within their boundaries in relation 
to those with none. To further expand the amount of recipients of the exemption 
without some type of approval from the taxpayers who pay for the exemption is unfair.

My understanding of the original legislative intent for the exemption program 
was to insure that legitimate farmers who utilize large tracts of land could be afforded 
some tax relief in order to remain profitable and continue to operate. To expand this 
program in order to include a few retail business operations in the larger communities, 
who are in direct competition with other retailers, would be in direct opposition to the 
original intent.

I respectfully request that you consider these facts in your deliberations, and 
appreciate the opportunity to express my opinions.

Sincerely yours,

------
Patricks. Carlson, Assessor 
Kodiak Island Borough



m
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MEMORANDUM

DATES F e b r u a r y  2 7 ,  1 9 9 2  
TO: C r y s t a l  S m i t h ,  AML
FROM: J e r r y  A n d e r s o n ,  C h i e f  F i s c a l  o f f i c e r \
SUBJECT :  HB 4 9 5 ,  A l l o w i n g  G r e e n h o u s e  O p e r a t i o n s  t o  b e  I n c l u d e d  

i n  t h e  Fa rm  U se  D e f e rm e n t  P r o g r a m

U n d e r  e x i s t i n g  s t a t e  l a w ,  AS 2 9 . 4 5 . 0 6 0 ,  l a n d  w h i c h  i s  u s e d  f o r  
r a i s i n g  a n d  h a r v e s t i n g  c r o p s ,  f e e d i n g ,  b r e e d i n g  and  managemen t  o f  
l i v e s t o c k  o r  o t h e r  a g r i c u l t u r a l  u s e s  i s  a s s e s s e d  b a s e d  upon  i t ' s  
f a r m  u s e  v a l u e .  I n  a l m o s t  a l l  c a s e s  ( s t a t e w i d e ) ,  t h i s  r e s u l t s  i n  
a s s e s s m e n t s  much l e s s  t h a n  t h e  h i g h e s t  and  b e s t  u s e  v a l u e  o f  t h e  
p r o p e r t y .  T h i s  t r a n s l a t e s  i n t o  s p e c i a l  t a x  t r e a t m e n t  f o r  t h e s e  
p r o p e r t y  o w n e r s .
The  o r i g i n a l  i n t e n t  o f  t h i s  l e g i s l a t i o n  was t o  h e l p  f a r m e r s  r e s i s t  
t h e  u r g e  t o  s e l l  t h e i r  p r o p e r t y  t o  d e v e l o p e r s  a n d  r e p l a c e  t h i s  o p e n  
g r e e n  a p a c e  w i t h  r e s i d e n t i a l  o r  c o m m e r c i a l  d e v e l o p m e n t .  I t  was 
t h o u g h t  t h a t  f a r m i n g  was a m a r g i n a l  b u s i n e s s  and  a h i g h  t a x  b u r d e n  
c o u l d  h e l p  f o r c e  t h e  f a r m e r  o u t  o f  b u s i n e s s .  The h i g h  t a x  b u r d e n  
w o u l d  b e  t h e  r e s u l t  o f  s p e c u l a t i v e  p r o p e r t y  v a l u e s  i n i t i a t e d  by  
d e v e l o p e r s .
HB 4 9 5  a l l o w s  g r e e n h o u s e  o p e r a t i o n s  w h ic h  r a i s e  o r n a m e n t a l  p l a n t s  
t o  b e  i n c l u d e d  i n  t h i s  p r o g r a m .  T y p i c a l l y ,  t h e s e  o p e r a t i o n s  a r e  
l o c a t e d  i n  e x i s t i n g  d e v e l o p e d  a r e a s  w h i c h  d o  n o t  n e e d  a n  i n c e n t i v e  
t o  r e s i s t  d e v e l o p m e n t  a s  t h e  a r e a  h a s  b e e n  d e v e l o p e d .  U n l i k e  
t y p i c a l  f a r m s  a r o u n d  t h e  s t a t e ,  t h e s e  o p e r a t i o n s  d o  n o t  r e q u i r e  
l a r g e  a m o u n t s  o f  l a n d  t o  o p e r a t e .  C o n s e q u e n t l y ,  i t  d o e s  n o t  make 
s e n s e  t o  i n c l u d e  t h e s e  t y p e  o p e r a t i o n s  i n  t h i s  p r o g r a m  a s  t h e r e  i s  
n o  p r e s s u r e  t o  s e l l  t h e  l a n d  f o r  d e v e l o p m e n t  p u r p o s e s .
U n d e r  e x i s t i n g  l a w ,  t h e  f a r m e r s  i n  A l a s k a  a r e  n o t  f o r c e d  t o  s e l l  
t h e i r  f a r m s  d u e  t o  h i g h  t a x e s ,  t h u s  h e l p i n g  t o  k e e p  v a l u a b l e  o p e n  
g r e e n  s p a c e  o u t  o f  d e v e l o p m e n t .  I f  HB 4 9 5  b ec om es  l a w ,  a s m a l l  
s e g m e n t  o f  A l a s k a ' s  b u s i n e s s e s  g e t  a s p e c i a l  t a x  t r e a t m e n t  w i t h  n o  
o b v i o u s  b e n e f i t s  t o  t h e  r e s t  o f  A l a s k a .  T h e r e f o r e ,  I  w o u ld  u r g e  
AML t o  o p p o s e  t h i s  b i l l .




