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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Sired, Suite 500

Mail Slop 3101 Juneau, Alaska 99801-2101
MEMORANDUM February 7, 192
SUBJECT: House Bill 451 relating to state and local taxation and other

state re%ulaéion under the Alaska Native Claims Settlement Act
as amended: and providing for an effective date — sectional
analysis (Work Order No. 74S1722/G)

T0: Representative Eileen
FROM: Jack Chenoweth
Legislative

This measure amends various provisions of state law that exempt from certain forms
of state and local taxation the property that is exempted from taxation by the Alaska
Native Claims Settlement Act. The amendments set out in thr's bill gene,ralIP/ reflect
the inclusion of changes made b% federal law since passage of the original Alaska
Native Claims Settlement Act in December, 1971, and the adoption of the first state
law exemptions shortly thereafter.

A principal_chan?e in the federal Act was the addition of 43U.S.C. 1636(d) by the
Alaska National Tnterest Lands Conservation Act of 1980 Sec. 1636(d) broadened
the various protections for lands conveyed under the 197LAct, but did not necessaril
replace the federal tax exemption provided in the original Act. Since 43 U.S.C.

did not supersede the exemptions and protections provided by the earlier-
enacted 43 U.S.C. 1620, 1have recommended that, where reference af ears in state
law only to sec. 1620that it be followed by a second reference to sec. (%6(d) aswell,

Throughout the measure, the words "as amended" are added. The intent is to
conform the state tax exemptions to any further changes to the federal Act in the
event the federal Act undergoes further revision in this subject matter area.

Bill section 1 an amendment to AS 2945030(3), a provision settircjg out mandatory
municipal property tax exemptions, incorporates a reference to 43 U.S.C. 1630(r), &

amended, behindthe existing reference 43U.5.C. 1620(d) for the reasons noted two
paragraphs above. : 620



Representative Eileen MaclLean
February 7, 1992
Page 2

Bill section 2 also an amendment to the law applicable. to municipalities, makes
technlcal corrchons In context he terms that are being defined appear in 43

d), not n 3US.C. 160 The terms defined are revised 10 reflect the
lang ua%e act%al used n the federal provision expressed in a manner that Is
consistent with Alaska’s drafting style.

Bill section 3reV|ses AS 4380015 the principal provmon of state law extending an
exemption from state taxes to certain property. Specifica y:

—the caption chanqe at page 3 lines 11 and 12 substitutes the full
proper name of the federal Act for the Public Law reference;

—(eletion of reference to "the original issue” of shares in line 12is a
substantive change; all share transactions--not just the original Issues-are
made non-taxable events;

—in lines 13and 14 "state" substitutes for "Alaska" and the exact ¢ite
for the federal Act Is Inserted for the older reference: these are technical
changes to conform to the state’s drafting style;

—substitytion of "person” for "Native" in line 15is a substantive change:
shares, as | understand, may now be transferred to a person other than ‘an
Alaska Native; these transfers would be non-taxable transactions:

—the ch %es made at lines 17and 19replace existing references with
the exact federal Act cites;

- the change made by substitution of the phrase on line 22 conforms
state law fo the réquirement of the federal Act as to how the basis of land
received for purposes of e (1ua||zat|on (in the event of land trades) is to be
computed; it will be computed as the federal Act directs;

P - the changeg ?de on lines 24-2Bare in the nature of substitutions
of accurate cites and references;

—the Ion% addition_on lines 29-3Land the deIet|on of the December,
1901, date reflect substantjve changes made YABUS 1 d), prowsmn
that expands and extends th eprotect|on rom taxation given at|ve and under
the amended federal Act: and

—the changes made to the balance of bill section BOHP 9e 40f the
bill either substitute accurate federal law cites or make minor stylisfic changes.



Representative Eileen MacLean
February 7, 1992
Page 3

Bill section 4 adding a new subsection (e) to AS 4380015 enumerates the specific
federal legislation thiat have modified the original Alaska Native Claims Settlement
Act, and further allows for changes affecting the tax treatment of property that may
be made future federal amendnients.

The bill is given an. immediate effective date by hill section 6. Out of an abundance
of caution, Dill section Smakes these chan(%es retroactive to December 18 1991 the
20-year anniversary date of the Alaska Native Claims Settlement Act’s taklnq effect.
In the original Act; on that date a numper of safeguards initially enacted would have
expired. All the safequards that are of concern for purposes of this legislation have
been expanded and éxtended in the two later federal Acts, especially”the addition
made by 43U.S.C. 1630(0).

J&%.hglc

Enclosure



N DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500

M ail Stop 3101 Juneau, Alaska 99801-2101
MEMORANDUW January 27, 1992
SUBJECT: Taxation of interest under Alaska Native Claims Settlement
Act, as amended (Work Order No. 7-LS1722G
TO: Representative Eileen MacLean
FROM: Jack Chenoweth

Legislative Counsel

| have read Larrrx]/ Kimball's critique of the earlier draft and have redrafted based on
points made in that letter. Since Larry clearly preferred dealing with only the longer
of the two earlier- drafts, | have rewarked only it.

You will note that | have, in several places, combined references to "43 U.S.C.
1620(0), as amended, and 43 U.S.C, 1636(d), as amended"  These two code
Prqwsmns were added to the United States Code in two different pieces of fea’al
egislation. The later-enacted 43 U.S.C.. 1636(d) appears by mX reading to cover at
least all the situations set out in the earlier-enacted 43 U.S.C. 1620(). " Despite the
a,?pa,rent overlap, I'm not certain that all the circumstances identified in sec. 1620()

fit within those enumerated in sec. 1636(0). Out of an abundance of caution, | havé
Included hoth references.

There are some local taxation references to these provisions that appear in AS 2945
that | have added to this bill. In the amendment to AS 2945030(m). the Pro er
reference to the federal legislation should be only to 43 U.S.C. 1630((), for that is,
In fact, where the terms aré used. In addition, | modified the definitions in state law
to more nearly comport with those now actually set out in the existing federal statute,
rfé%Igec&ng "property” with "land or an interest in land" and replacing “lease” with

'd encourage further Alaska Federation of Natives review of this draft.

JBC:Imb
2Q1l.Imb

Enclosure



Alaska. Federation of Natives, Inc.

January 23, 1991

Representative Eileen MaclLean
Alaska State Legislature
Capitol Office Building
Juneau, AK 99811

RE: AMENDMENTS TO AS 43.80.015

MaclLean:

The following comments will provide you with the Alaska
Federation of Natives suggested amendments to AS 43.80.015.
Included within these comments 1is the Federation®s reasoning for
said amendments.

The prime reason amendments to AS 43.90.015 are being requested
is to prevent an inconsistency with AS 29.45.030(m)

and bring AS 43.80.015 into conformity with the Alaska

Native Claims Settlement Act (ANCSA), as amended.

Initially the effort only focused on omitting the language "until
December 18, 1991" from 43.80.015. Replacement language could be
as simple as "to the extent provided in 43 USC 1620() , as

amended”. To lessen confusion that may occur in tracking the

proper reference it would be appropriate to refer to 43 USC 1636(d),
as amended rather than 43 USC 1620(d). 43 USC 1636(d) 1is in
reference to the latest amendment of 43 USC 1620(d) per the 1987
ANCSA amendments (PL 100-241).

ANCSA provisions are controlling and thus amending AS 43.80. 015
would simply limit the potential for conflict and litigation
expenses in the future. The problem is not one of the viability
of the ANCSA provisions, but rather one of avoiding the necessity
to litigate the issue due to the State"s provision failing to
parallel federal law.

15~7 "C" Street. Suite 100 " Anchnmce. Alaska 90501 Ph,torn 2~4-56l11 FW 'fOin



REQUESTED AMENDVENTS TO AS 43.80.015:
AS43.80.015 (a)

Subsection (a), as it presently exists, limits the state
exemption to the "receipt of the original issue of shares of
stock " (emphasis added) . Section 21(b) of ANCSA, which 1is the
controlling federal law, provides:

"The receipt of shares of stock in the regional or village
corporations by or on behalf of any Native shall not be
subject to any form of federal, state or local taxation."

ANCSA does not restrict the tax exempt status only to "original
issue”. In keeping with the 1987 amendments to ANCSA, almost
every corporation is reissuing 1its stock. Thus the issue of
whether such an issue of stock was or was not an "original 1issue”
may be raised if clarification is not forthcoming.

Also, the Chenoweth draft of subsection (a) creates another
problem by limiting the exemption to stock issued to persons
enrolled as a Native, a provision not found in ANCSA.

It is requested that the words "of the original issue” be deleted
and Mr. Chenoweth"s reference to "persons enrolled as a Native"
net be included.

AS 43.80.015(b)

Subsection (b), as it currently exists, fails to track the
amendment to ANCSA adopted by Subsection 1408 of the Alaska
National Interests Lands Conservation Act (ANILCA) , which expands
upon the manner in which an ANCSA corporation®s basis in the land
is determined.

To conform with ANCSA/ANILCA, the last sentence of 43.80.015(b)
should be reworded as follows:

The basis for computing gain or loss on subsequent sale or
other disposition of this land or interest in land for
purposes of a state or local rax imposed on or measured by
income shall be determined in accordance under

43 USC 1601-1642, as amended.

AS 43.08.015 (c)

Omit "until December 18, 1991" replacing it with "to the extent
provided in 43 USC 1620(d), as amended".

With regard to Mr. Chenoweth®s comments, the draft including
changes to subsections (a), (b) and (c) appears the most
appropriate subject to the changes as requested by this letter.



I agree with Mr. Chenoweth®s assessment that there 1is the
potential for ensuing problems when versions drafted refer only
to the two federal acts that are specifically identified. [
trust language can be applied that reference these acts, as
amended. Not being an attorney 1 suggest we leave the drafting
of language that would accomplish that goal to Legislative
Council.

Please contact me if you have questions or concern on this
matter.

The Federation appreciates your interest and efforts 1in
sponsoring this legislation.

Sincerely,

1
Staff to AFN Legislative Committee



(©)) by amending subsections (), (d), and (e) to read as follows:

"(C) Benefits to Private Landowners.— (1) In addition to any
requirement of applicable law, the appropriate Secretary is au-
thorized to proride technical and other assistance with respect to
fire control, trespass control, resource and land use planning, and
the protection, maintenance, and enhancement ofany special values
of the land subject to the agreement, all with or without reimburse-
ment as agreed upon by the parties, so long as the landowner is in
compliance with the agreement.

"(2) The provision of section 21(e) of the Alaska Native Claims
Settlement Act shall apply to all lands which are subject to an
agreement made pursuant to this section so long as the parties to
the agreement are in compliance therewith.

"(d) Automatic Protections for Lands Conveyed Pursuant to
the Alaska Native Clainms Settlement Act.—(1XA) Notwithstand-
ing an}" other provision of law or doctrine of equity, all land and
interests in land in Alaska conveyed by the Federal Government
pursuant to the Alaska Native Claims Settlement Act to a Native
individual or Native Corporation or subsequently reconveyed b}ra
Native Corporation pursuant to section 39 of that Act to a Settle-
ment Trust shall be exempt, so long as such land and interests are
not developed or leased or sold to third parties from—

"(1) adverse possession and similar claims based upon
estoppel;

"(i1) real property @taxes by any governmental entity-

"(iii) judgments resulting from a claim based upon or arising
under—

"(D title 11 of the United States Code or any successor
statute,

"(H) other insolvency or moratorium laws, or

"CUP other law"s generally affecting creditors “rights;

“Qiv) judgments in any action at law or in equity to recover
sums owed or penalties incurred by a Native Corporation or
Settlement Trust or any employee, officer, director, or share-
holder of such corporation or trust, unless this exemption is
contractually waived prior to the commencement ofsuch action;
and

"(v) involuntary distributions or conveyances related to the
involuntary dissolution of a Native Corporation or Settlement
Trust.

"(B) Except as otherwise provided specifically provided, the
exemptions described in subparagraph (A) shall apply to any claim
or judgment existing on or arising after the date of the enactment of
the Alaska Native Claims Settlement Act Amendments of 1957. =

"™(@ pefinitions.- LA) For purposes of this subsection, the term—

sMAnTTlevelopedr~eans a purposeful modificatioajof land, or
anmTctEST mmhrialocE, from its original state that effectuates a
condition of gainful and productive present use without further
subrtanrial modification. Surveying, construction of roads,
providing utilities, or other similar actions, which are normally
considered to be component parts of the development process
but do not create the condition described in the preceding
sentence, shall not constitute a developed state within the
meaning of this clause. In order to terminate the exemptions
listed in paragraph (0, land, or an interest in land, must be
developed for purposes other than exploration, and the exemp-

» 1K, um»~ J



101 STAT. 1308

{

PUBLIC LAW 100-241—FEB. o, iuoo

tions will be terminated only with respect to the smallest
practicable tract actually used in the developed state;

"(ii) "Exploration® means the examination and investigation cf
undeveloped land to determine the existence of subsurface
nonrenewable resources; and

"(iii} Teased™ means subjected to a grant of primap- posses-
sion entered into for a gainful purpose with a determinable fee
remaining in the hands of the grantor. With respect, to a lease
that conveys rights of exploration and development, the exemp-
tions listed in paragraph (1) shall continue with respect to that
portion of the leased tract that is used solely for the purposes of
exploration.

CA"NBLEOF-pwrpbses of this subsection—

"(i) land shall not be considered developed solely as a result
of—

"(D the construction, installation, or placement upon
such land of any structure, fixture, device, or other
improvement intended to enable, assist, or otherwise fur-
ther subsistence uses or other customary or traditional uses
ofsuch land, or

"(I1) the receipt of fees related to hunting, fishing, and
guiding activities conducted on such land;

"(it) land upon which timber resources are being harvested
shall be considered developed only during the period of such
harvest and only to the extent that such land is integrally
related to the timber harvesting operation; and

"(iin) land subdivided by a State or local platting authority on
the basis of a subdivision plat submitted by the holder of the
land or its agent, shall be considered developed on the date an
approved subdivision plat is recorded by such holder or agent
unless the subdivided property isa remainder parcel.

"(3) A ction by a Trustee — (A) Except as provided in this para-

graph and in section 14(cX3) of the Alaska Native Claims Settlement
Act no trustee, receiver, or custodian vested pursuant to applicable
Federal or State law with a right, title, or interest of a Native
individual or Native Corporation shall—

"(i) assign or lease to a third party,
"(i) commence development or use of, or
"(iii) convey to a third party,

any right, title, or interest in any land, or interests in land, subject
to the exemptions described in paragraph (.

"(B) The prohibitions of subparagraph (A) shall not apply—

"(M when the actions of such trustee, receiver, or custodian
are for purposes of exploration or pursuant to a judgment in law
or in equity (or arbitration award) arising out ofany claim made
pursuant to section 7(i) or section 14(c) of the Alaska Nativr
Claims Settlement Act; or

"(ii) to any land, or interest in land, which has been—

"(I) developed or leased prior to the vesting of the trustee,
receiver, or custodian with the right, title, or interest of the
Native Corporation; or

"(I1) expressly pledged as security for any loan or ex-
pressly committed to any commercial transaction in a valid
agreement

"(4) Exclusions,Rzattachment of Exemptions —(A) The exemp-

tions listed in paragraph (1) shall not apply to any land, or interest
in land, which is—



Land Protections

The land protections described in this section are probably the most
significant gains for Alaska Natives contained in the “1991M lav.

The "1991" lav provides that all “6ndeveloped™ land ovned by village,
urban and regional corporations automatically have the following protections:

1. The land cannot be taxed.
2. The land cannot be taken by trespassers who otherwise

might acquire rights to the land through adverse
possession (also known as trespassers or squatters “rights).
3- The land cannot be taken by creditors to pay a debt owed by

the corporation.
4, The land cannot be lost if the corporation files

bankruptcy.
5- The land cannot be lost even if the corporation is

involuntarily dissolved.

Because these land protections are so important, they are now auto-
matic. The corporation 3 board of directors does not need to take action, un-
less an activity creating "development™ has already occurred. Shareholders do

not need tovote in order to protect the corporation 3 undeveloped land.

LAND AUTOMATICALLY PROTECTED FROM.,

Taxes on Bad debts Adverse possession
uteelga lad



Loss of Land Protections

Members of a Native corporation board of directors must understand

that-actions they take could result in the loss of these land protections. Land

protections can be lost in three ways:

1. Leased: If the board of directors leases the land, the protections are

lost. Even though the leased land is not "developed,"”

it can be taxed, taken by

adverse possession or sold by creditors or a bankruptcy judge to pay the

corporation®s debts. VVAyS TO LOSE LAND PROTECTIONS

Exception: If the
purpose of the lease is to
allow oil, gas or mineral
exploration, then the land
protections continue to
apply.

2. Pledged: Protec-
tions can be lost if the
board of directors mort-
gages or pledges the land
as securityinacommer -
cial transaction, such as a L&3£&d

bank loan. If the land is

pledged, itcan be taxed and itcan be sold by
creditors or a bankruptcy judge to pay the
corporation®s debts.

5. Developed: If the board of directors
develops the land, 1t loses the automatic protec-
tions. The land can be taxed, taken by adverse
possession, or, if the corporation gets into
trouble, the land can be seized and sold by credi-
tors or a bankruptcy judge to pay the

corporation 3 debts.

PfedCfé&d

Developed



Native corporations should be verv cautious 2bout pledging their unde-
veloneri land to a bank or ar.vore else.

Definition of "Developed™ Land

The <1991" law- defines “developed” as "a purposeful modification of
land from its original state that effectuates a condition of gainful and produc-
tive present use without further substantial modification

Because Lhis definition is complicated, itis important that a board of
directors be very cautious when it makes decisions about using the
corporation®™s land. If there is any question that a board action or decision
might result in losing land protections, the board should seek advice from an
attorney before a final decision is made.

Some things can be done on the land without losing the protections. In
some circumstances, land can be surveyed, and roads, electricity lines and
sewers can be built. Whether such actions are “Safe” can only be determined
on a case by case basis.

Finally, land is automatically considered to be “developed” ifitis subdi-
vided, even ifno changes are made to the land. For that reason, the corpora-
tion should never subdivide any of its land without careful study of the im-
pacts on the status of its land.

To protect important subsistence uses, the law says that hunting and
fishing on village and regional corporation land do not make the land “Aevel-
oped."™ For that reason, fish camps, trapping cabins and other structures may
be built and used on the land if they are needed for subsistence hunting,
fishing or gathering. The corporation may also charge a fee to hunters, fisher-

men and guides without losing the protections of “Gndeveloped™ land.

Regaining Land Protections

Even if land is mortgaged, leased or “developed,™ the protections auto-
matically resume when the mortgage or lease expires or the development
ends. For example, if a village corporation leases some of its land for five
years, during the years it is leased, the land can be taxed or sold to pay the
corporation®s debts. However, when the five years are over and the lease

expires, the land is again automatically protected from taxation and creditors.



Example: .4 corporation runs a gold-mining operation on otherwise-
undeveloped land. During the years that the mining takes places, ike land can
be taxed or taken to pay a debt. But if the corporation closes down the mining
operation, and restores the land to its original condition, the land then quali-
fies as -indeveloped~and gains back the protection lost when the venture
began.

IT a corporation has already subdivided land, it can be returned to "un-
developed”’status if the land is resubdivided back to its original state. The
resubdivision must be approved by whichever platting authority has jurisdic-
tion. In these cases, the protections do apply to land that was previously

subdivided.

Timber Development

The "1991" law makes an important change on how protections apply to
timber development. For example, ifa village cor-
poration cuts timber on its land, only the approxi-
mate areawhere timber is actually cut can be
taxed. Under the old law, a larger area of land
would lose the protections and thus become vul-
nerable to taxes and loss by other means. Now,
protections are lost only on the parcel of land
where timber cutting and development are actually
occurring and only during the period of harvest.

Timber lands can also regain land protection.
During the years a village corporation cuts timber
for commercial sale, the land is considered "devel-

Only area where

oped,™ and thus can be taxed, if the corporation is timber is cut

in a taxing jurisdiction, or taken to pay creditors. loses protection
When the commercial harvest ends, though, the
land isno longer considered to be "developed™ and the land is automatically

protected.

Taz Recapture on Subdivided Land

If a Native corporation is in a taxing jurisdiction and its land is subdi-

v- ad, the corooration must oav the amount of taxes thatwould have been

Sonl'nn">



.trViec curing tne dv. moutns oeiure me sud envision plat is lecorriea. .ne
back taxes must be paid in semi-annual installments. The entire amount

must be paid off within 50 months of the date the plat is recorded.
Before the final plat is approved, the government with tax jurisdiction
must notify the corporation of the taxes itwill owe.

Siampie: Corporation Z decides to subdivide 50 .y recapTURE
acres on a scenic river site. Until now, the land has
been "undeveloped’ and eiemptfrom properly
lazes. On September 1, 1990, the subdivision plat is
recorded. The corporation must pay an amount equal
to properly taxesit would have paid on that 50 acres
from March 1, 19SS to September 1, 1990. The total
tax bill on the 50 acresis $10,000. Corporation 1
must make its first $2,000 payment March 1, 1991,
The total bill must be paid off by March 1, 1993.

Tax recapture applies onlv if the land being
subdivided iswithin the boundaries of a taxing juris- Subdivided land
diction, such as 2 borough or municipality with the

power to tax.

Summary

One of the most important changes made by the “1991~”’law is that Land
Bank protections are now automatic. No board action isrequired because the
land protections automatically apply to all undeveloped ANCSA lands. Native
land, so long as itremains undeveloped, is protected from property taxes,
from squatters, from being taken to pay a bad debt and from bankruptcy.

Before, corporations had to apply to the federal government to get these
protections. Now, they"re automatic; nothing else isrequired. A corpc-ation
loses these protections ifits land is pledged, leased, developed or subdivided.
Native corporation board members must recognize the types of actions that
may resuit in losing land protections.

Board members may want to review the status of their lands in light of
the definition of "developed,"” to determine whether any of the corporation®s
land does not qualify for automatic protections.

Even if the land protections are lost, they can be regained if the lease
ends or development activity stops.

1c00/60012
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0 DIVISION OF LEGALSEIZES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 o1 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
M ail Stop 3101 Juneau, Alaska 99801-2101

MEMORANDUM February 26 192
SUBJECT: House Bill 451 (Work Order No. 7-LSU22\G)
T0: Representative Eileen MacLemf

FRON Jack Chenoweth o

Legislative Cou

As | rewewed the bill ||e n OPreparatlon o thls afternoon’s committee meetlnq
noticed that a few words had been dropped from AS 4380 15(e) To Insert the
original intent and correct the omission, page 4 line 18should be amended to read:

includes the amendments and additions to any of those sections
that are made by

JBC.mi
92-029ma



Gate Referred: February 7, m rurTHER REFINALS: Resources

Date of Committee Action: —
The COMMUNITY AND REGIONAL AFFAIRS Committee considered

HOUSE BILL NO. 451 ANCSA STATE TAX EXEMPTIONS
"An Act relating to state and local taxation and to other state requlation under the Alaska Native Claims

Settlement Act, as amended, and related federal statutes; and providing for an effective date."”

ECOMMENDATIONS: , AN v Jx£the same tide
Ee replace w% N&— P ) [ ] anew title

have attached amendments(s)
do pass
do not pass
T | no recommendations
J A individual recommendations
[ | additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): A~ APPROVES PREVIOUS: PO
[ | fiscal impact [ | fiscalnote(s)
IpKTzero fiscal note EEAJU EL [ | zero fiscal note())
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