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S t a t u  o f  A l a s k aO F F IC E  O F  T H E  G O V E R N O R  J  U  N  12 A  V
January 9, 1989

The Hon orable Tim Kelly 
President of the Senate 
Alaska  State Legislat ure 
P.O. Box V  
Juneau, A K  99811

Dear Senator Kelly:

Under the authority of art. Ill, sec. 18, of the A l a s k a  
Constitution, I am tra ns m i t t i n g  a bill relating to liability 
immunity of the state, its employees and agents, and m e mbe rs 
of the A l a s k a  N ational Guard.

While t r a ining or on dut y under federal mandate, the state 
national guards are p e r f o r m i n g  a U n ited States Govern m e n t  
activity. Nevertheless, there have been occasions in w h i c h  
states, r athe r .than t h e  U n i t e d  States, have been exposed to 
tort liability for i njuries or damage resulting from fed er­
ally m a n d a t e d  guard activities.

In 1981, Congress a m ended 28 U.S.C. 2671 by adding to the 
definition of "employees of the government" membe rs of the 
Nationa l Guard while t r a ining or on duty  under federal order 
under 32 U.S.C. The e f f e c t  of this amendment was to clarify 
that the U n it ed States considers the Guard as a federal 
function during 32 U.S.C. activities and that claims for 
injuries r e s u l t i n g  from such activities could be pursued 
under the Federal  T o r t  Claims Act, 28 U.S.C. 2671 et s e q . 
In spite of this change in the law, there are rare oc casions 
w h e n  the state remedy is prefe r r e d  b y  an injured third 
party, w h o  c o n sequent ly will file a c l a i m  for damages in 
state court on the basis of state law. This bil l will 
prevent suits of this nature, and assure that pers ons i n­
jured or p r o perty d a maged as a result of federally m a n d a t e d  
and contr o l l e d  Guard activities wi ll be re quired to seek 
damages from the U n i t e d  States Government. E x i s t i n g  w o r k­
er's c o m p e n s a t i o n  c o v erage  ’ " affected
by this bill.

§teve Cowper 
Governor

v-r------- —----------
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T h e  H o n o r a b l e  P a t  P o u r c h o t
C h a i rm a n ,  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e
A l a s k a  S t a t e  L e g i s l a t u r e
P .O .  B o x  V
J u n e a u ,  AK 99811

A d m i n i s t r a t i v e  & S u p p o r t  
S e r v i c e s  D i v i s i o n  

P .O .  B o x  L  
J u n e a u ,  AK 99811

J a n u a r y  19, 1989

D e a r  S e n a t o r  P o u r c h o t ,

T h a n k  y o u  f o r  s c h e d u l i n g  a  h e a r i n g  f o r  SB  94 i n  y o u r  c o m m i t t e e .  T h i s  b i l l ,  
i n t r o d u c e d  b y  t h e  G o v e r n o r ,  p r o t e c t s  t h e  S t a t e  f r o m  l i a b i l i t y  w h e n  m e m b e r s  o f  
t h e  A l a s k a  N a t i o n a l  G u a r d  a r e  a c t i n g  u n d e r  f e d e r a l l y - m a n d a t e d  t r a i n i n g .

T h i s  b i l l  w a s  i n t r o d u c e d  i n  t h e  F i f t e e n t h  l e g i s l a t u r e  a s  SB  91, i n  v i r t u a l l y  
t h e  s a m e  l a n g u a g e  a s  i t  n ow  r e a d s .  E n c l o s e d  i s  a  c o p y  o f  SB  91 a s  i t  w a s  
i n t r o d u c e d  t w o  y e a r s  a g o .  SB  91 p a s s e d  t h e  S e n a t e  b y  a  v o t e  o f  17-2 o n  A p r i l  
2 , 1987. I n  t h e  H o u s e ,  i t  w a s  r e f e r r e d  o u t  o f  t h e  S t a t e  A f f a i r s  C o m m i t t e e  o n  
A p r i l  17, 1987 w i t h  a  r e p o r t  o f  3 " d o  p a s s "  a n d  2 " n o  r e c o m m e n d a t i o n . "  I t  
r e m a i n e d  i n  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  u n t i l  t h e  e n d  o f  t h e  F i f t e e n t h  
L e g i s l a t u r e .

T h e  S t a f f  J u d g e  A d v o c a t e  o f  t h e  A l a s k a  N a t i o n a l  G u a r d ,  M a j o r  G a r y  B ow e n ,  s e n t  
a  l e t t e r ,  d a t e d  M a r c h  18, 1988, t o  t h e  C h a i rm a n  o f  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e ,  c o n c e r n i n g  SB  91. A  c o p y  o f  t h a t  l e t t e r  i s  e n c l o s e d  f o r  y o u r  
n f o r m a t i o n ,  a s  t h e  r e a s o n s  f o r  o u r  s u p p o r t  o f  t h i s  b i l l  h a v e  n o t  c h a n g e d .  
P l e a s e  l e t  m e  k n o w  i f  t h e r e  i s  a n y  a d d i t i o n a l  i n f o r m a t i o n  y o u  n e e d  c o n c e r n i n g  
SB  94.

S i n c e r e l y ,

f o r r i s o n ,  D i r e c t o r

c c :  M a j o r  G a r y  B ow e n ,  S t a f f  J u d g e  A d v o c a t e ,  EMVA
B ob  E v a n s ,  D e p u t y  C h i e f  o f  S t a f f ,  G o v e r n o r ' s  O f f i c e
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18 March 1988 John SundHouse o f  R e p r e se n ta tiv e s  P o st  O f f i c e  Box VJu n e a u , A la sk a  98111 :S u b j e c t :  Senate  B i l l  91Dear R e p re se n ta tiv e  Sund:On b e h a l f  o f  the A d ju ta n t  G e n e r a l ,  the A la sk a  N a tio n a l  Guard , and the Department o f  M i l i t a r y  and V eteran s A f f a i r s  I  w r ite  to  e x p r e s s  i n t e r e s t  .i n  s e e in g  Senate B i l l  91 p o s i t i v e l y  endorsed by the House J u d i c i a r yCommittee. The b i l l  i s  the product o f  the cu m u la tiv e  e x p e rie n c e  o f  many •s t a t e s .  A laska  i s  one o f  the few s t a t e s  t h a t  to  d a te  has not e n a c te d  llp r o t e c t i v e  l e g i s l a t i o n  t o  in su r e  th a t  the s t a t e  i s  not h e ld  l i a b l e  i n  t o r t  f o r  f e d e r a l l y  mandated t r a i n i n g  o f  the N a t io n a l  Guard. jIn  order to  a p p r e c ia te  the N a t io n a l  Guard p e r s p e c t iv e  on t h i s  m a t t e r ,  '■some background may be in  o r d e r .  In  the e a r l y  1970s t h e ; P r e s id e n t  and Congress o f  the U n ited  S t a t e s  determined t h a t  the N a t io n a l  Guard should become a more i n t e g r a l  and fu n c t io n i n g  p a r t  o f  our n a t i o n a l  d e fe n s e  jf o r c e s .  T h e r e fo r e ,  in  the l a s t  decade, A la sk a  N a t io n a l  Guard u n i t s  have i n t e n s i f i e d  the c o m p le x ity  and frequency o f  t h e i r  m i l i t a r y  t r a i n i n g  w ith  ;a c t i v e  duty u n it s  o f  th e  Army, the A i r  F o r c e ,  as w e ll  a s  th e  o th e r  s e r v i c e s .  jThen in  1981 C ongress amended the F e d e ra l  T o rt  C la im s A c t  to  p erm it  ll s u i t s  a g a i n s t  the U n ite d  S t a t e s  f o r  i n j u r i e s  or damage r e s u l t i n g  from //N a t io n a l  Guard t r a i n i n g .  U n t i l  th a t  t im e ,  persons who were i n ju r e d  lbecause o f  N a tio n a l  Guard a c t i v i t i e s  had no reco u rse  a g a i n s t  the f e d e r a l  llgovernment and co u ld  seek re d re s s  o n ly  a g a i n s t  th e  s t a t e  m i l i t a r y  *department concerned or a g a i n s t  the i n d i v i d u a l  G uardsperson. Congress soa c te d  because n e a r ly  a l l  o f  the t r a i n i n g  conducted by N a t io n a l  Guardu n i t s  today i s  done in  accordance w ith  p ro c e d u re s ,  program s, and !d i r e c t i o n  issu e d  by the U n ited  S t a t e s  Department o f  Defense through both ,Army and A ir  Force o p e r a t i o n a l  commands. S in c e  th e  U n ite d  S t a t e s  funds iapp ro xim ately  95% o f  a l l  N a t io n a l  Guard a c t i v i t i e s ,  i t  i s  a p p r o p r ia tet h a t  the U nited S t a t e s  should assume f i n a n c i a l  r e s p o n s i b i l i t y  f o r  t h i so f t e n  hazardous t r a i n i n g .A f t e r  the 1981 amendment to  the F e d e ra l  T o r t  C la im s A c t ,  a number o f  s t a t e s  amended t h e i r  laws to  p rovide  t h a t  the s t a t e  would not be l i a b l e  f o r  N a tio n a l  Guard t r a i n i n g  a c c id e n t s  when the t r a i n i n g  or duty i s  b e in g  conducted pursuant to  f e d e r a l  s t a t u t o r y  requirem ents or a u t h o r i z a t i o n .As noted above, A la sk a  has not responded to  t h i s  change in  f e d e r a l  law .



O fte n  the impetus f o r  such rem edial l e g i s l a t i o n  i s  not provided u n t i l  a law s u i t  dem onstrates th e  need to  respond. A ca se  in p o in t  i s  the r e c e n t  e x p e rie n c e  o f  the S t a t e  o f  W ashington.In  1983, w h ile  c o n d u ctin g  weekend t r a i n i n g  a t  Fo rt L ew is , a Washington N a tio n a l  Guard u n i t  was in v o lv e d  in  an a c c id e n t  which r e s u lt e d  in  the death o f  2 s o l d i e r s ,  and the i n ju r y  o f  4 o th e rs  who were a ss ig n eda t  F o rt  Lew is. Those i n d i v i d u a l s  or t h e i r  e s t a t e s  sued the s t a t e  o fWashington a l l e g i n g  n e g l i g e n c e .  The s t a t e  moved to  d ism iss  the s u i t  on grounds t h a t  the s t a t e  o f  Washington ought not to  bear the c o s t  andtrauma o f  defen d in g  s u i t s  a r i s i n g  out o f  n a t io n a l  defense t r a i n i n g  (Emsley v .  S t a t e , 106Wn.2d 474).U l t i m a t e l y ,  the Washington Supreme Court r e j e c t e d  the appeal and h eld  th e re  was no bar in  Washington to  the s u i t .  The c o n cu rr in g  judges noted th a t  t h i s  l e g i s l a t i v e  om ission "sh o u ld  be c o rr e c te d  by theL e g i s l a t u r e . "  The Washington l e g i s l a t u r e  a t  th e  u rgin g  o f  the Washington N a t io n a l  Guard and w ith  the consent o f  the Washington T r i a l  LawyersA s s o c i a t i o n  fo llow ed the j u d i c i a l  s u g g e s t io n  and adopted the fo l lo w in gs t a t u t o r y  language:"N e ith e r  th e  s t a t e  o f  W ashington, i t s  o f f i c e r s ,em ployees, o r  a g en ts  nor any member o f  the m i l i t i a  may be h eld  l i a b l e  in  any c i v i l  a c t io n  f o r  damages a r i s i n gout o f  any o f  the a c t i v i t i e s  o f  the m i l i t a r y  f o r c e s  o ftne s t a t e  o f  Washington w h ile  engaged in  a c t i v i t i e s  du rin g  which the o f f i c e r s ,  em ployees, a g e n t s ,  or members a re  c o n sid e r e d  employees o f  the f e d e r a l  government under the f e d e r a l  t o r t  c la im s  a c t ,  26U . S . C .  S e c .  2671 e t  s e q ."C a l i f o r n i a  has a l s o  r e c e n t l y  add resses  t h i s  i s s u e .  S e c t io n  816 o f  the C a l i f o r n i a  Government Code s t a t e s :"A p u b l ic  e n t i t y  i s  not l i a b l e  f o r  i n ju r y  a r i s i n g  outo f  any a c t i v i t y  conducted by a member o f  theC a l i f o r n i a  N a t io n a l  Guard pursuant to  S e c t io n  316,502, 503, 504, or 505 o f  T i t l e  32 o f  the U nited S t a t e sCode ^nd compensated pursuant to  the F e d e ra l  Tort C la im s A c t .I t  i s  the i n t e n t  o f  the L e g i s l a t u r e ,  in  e n a c t in g  t h i s  s e c t i o n ,  to  conform s t a t e  law r e g a r d in g  l i a b i l i t y  fo r  a c t i v i t i e s  o f  the N a t io n a l  Guard to  f e d e r a l  law as expressed in  P u b l i c  Law 97-124.(Added by S t a t s . 1982, c . 6 1 6 , p .  2600, s 1 .) "Idaho has r e c e n t ly  adopted a s t a t u t e  s i m i l a r  in  language to  Sen ate B i l l  91. Although worded somewhat d i f f e r e n t l y ,  th ese  s t a t u t o r y  enactments from s i s t e r  s t a t e s  r e f l e c t  t h e i r  p u b l ic  p o l i c y ,  to  w i t ,  to  immunize the S t a t e  in  ca se s  where the f e d e r a l  government has agreed to  be resp o n siv e  in  damages under the F e d e ra l  T o rt  Claim s A c t  (FTCA). By adopting Senate B i l l  91 A la sk a  would be f o l lo w in g  the le a d  o f  o th e r  western/northwestern s t a t e s  in  a s s e r t i n g  immunity from f e d e r a l l y  mandated t r a i n i n g  o f  the N a t io n a l  Guard.



The N a tio n a l  Guard o p e r a te s  i n  one o f  th r e e  duty s t a t u s e s .  I t  may be c a l l e d  to  a c t i v e  f e d e r a l  s e r v ic e  by the P r e s id e n t  in  which ca se  the Guard i s  merged w ith the a c t i v e  f o r c e s .  The t o r t s  committed by a c t i v e  dutys o l d i e r s  in c id e n t  to  t h e i r  employment as s o l d i e r s  o f  the U n ited  S t a t e s  i s  compensated under the FTCA. Another s t a t u s  i s  t h a t  o f  s t a t e  a c t i v e  duty where the Governor c a l l s  members o f  the N a t io n a l  Guard to  s t a t e  a c t i v e  duty under AS 2 6 .0 5 .0 7 0 . T o r ts  which o ccu r  i n c id e n t  to  t h i s  duty s t a t u s  s u b je c t  the s t a t e  t o  t o r t  l i a b i l i t y .  SB 91 would not a f f e c t  the l i a b i l i t y  o f  the S t a t e  o f  A la sk a  d u rin g  p e r io d s  o f  s t a t e  a c t i v e  d u t y .  AS26.05.140 immunizes o f f i c e r s  and e n l i s t e d  members o f  th e  m i l i t i a  f o r  a c t s  dene in  an o f f i c i a l  c a p a c i t y .  AS 2 6 .0 5 .1 5 0  immunizes commander o f  them i l i t i a  f o r  e x e r c is e s  in  judgem ent. The most common s t a t u s  o f  the N a tio n a l  Guard i s  t h a t  in  which the N a t i o n a l  Guard p a r t i c i p a t e s  inrese rv e  component t r a i n i n g  under T i t l e  32 U n ited  S t a t e s  Code (USC). Although t h i s  i s  a f e d e r a l l y  p a id  and f e d e r a l l y  mandated t r a i n i n g  f u n c t io n ,  i t  i s  o f t e n  r e f e r r e d  to  as  " s t a t e  s t a t u s " . The s t a t e  s t a t u s  r e f e r s  to  the f a c t  t h a t  the A d ju ta n t  G e n e r a l  who i s  app o in ted  by the Governor, i s  in  command o f  th'i N a t io n a l  Guard d u rin g  t r a i n i n g  under T i t l e  32 USC. I t  i s  t h i s  c o n ce p t o f  s t a t e  s t a t u s  t h a t  p o t e n t i a l l y  exposes the S t a t e  o f  Alaska  to  l i a b i l i t y  f o r  t r a i n i n g  mandated bya u t h o r i t i e s .  Under the F e d e ra l  C o n s t i t u t i o n a l  scheme thepower to  determine th e  t r a i n i n g  n e ce s sa r y  f o r  the m i l i t i a s  o f  the v a r io u s  s t a t e s  i s  v este d  in  the C o n g re s s .  The o p e r a t i o n a l  a u t h o r i t y  has been v e s te d  in  the s t a t e s .  A r t i c l e  1 , S e c t i o n  8 o f  the U . S .  C o n s t i t u t i o np ro v id e s  t h a t  the Congress s h a l l  have p o w e r . . .To provide f o r  o r g a n i z i n g ,  arm ing, and d i s c i p l i n i n g  the m i l i t i a  and f o r  g o v e rn in g  such p a r t  o f  them as maybe employed in  the s e r v i c e  o f  th e  U n ited  S t a t e s ,r e s e r v in g  t o  the s t a t e s  r e s p e c t i v e l y  the appointmento f  the o f f i c e r s  and the a u t h o r i t y  o f  t r a i n i n g  them i l i t i a  a c c o r d in g  to  th e  d i s c i p l i n e  p r e s c r ib e d  byC o n g r e s s . . .Congress has mandated t h a t  the d i s c i p l i n e ,  in c lu d in g  t r a i n i n g  o f  the N a tio n a l  Guard conform to  t h a t  o f  the a c t i v e  components o f  the Army and A ir  F o r c e .  32 USC 501 ( a ) .  A lth o u gh  the Governor i s  the commander and c h i e f  d u rin g  th ese  p e r io d s  o f  t r a i n i n g ,  the f a i l u r e  to  conduct the t r a i n i n g  as p r e s c r ib e d  by f e d e r a l  a u t h o r i t i e s  c o u ld  r e s u l t  in  the l o s s  o f  fe d e r a l  r e c o g n it io n  and the f e d e r a l  fu n d in g  which goes w ith  t h a tr e c o g n i t i o n .  S in c e  i t  i s  u n l i k e l y  t h a t  the Governor would ever r e fu s e  toconduct th e  f e d e r a l l y  mandated N a tio n a l  Guard t r a i n i n g  d u rin g  s e r v ic e  under T i t l e  32 USC, the p o t e n t i a l  f o r  exposure i s  g r e a t  n o tw ith s ta n d in gt h a t  the Governor has v i r t u a l l y  no d i s c r e t i o n  over the type and manner o ft r a i n i n g .  Under th e se  c irc u m s ta n c e s  i t  seems in a p p r o p r ia te  t h a t  theS t a t e  o f  A la sk a  should be r e s p o n s ib le  f o r  any p e rs o n a l  i n j u r y  or p ro p erty  damage which o ccurs i n c id e n t  to  t h i s  t r a i n i n g .In the 1981 Amendments to  the FTCA C o n g re ss  determ ined th a t  f e d e r a l  government r e s p o n s i b i l i t y  f o r  p e r s o n a l  i n j u r y  or p ro p e r ty  damage i n c id e n t  to  N a t io n a l  Guard t r a i n i n g  sho u ld  be c o e x t e n s iv e  w ith t h a t  f o r  the Army and the A i r  Force R e se r v e .  S in c e  th e re  i s  no s t a t e  r e s p o n s i b i l i t y  fori Army or A ir  Force, Reserve t r a i n i n g ,  i t  seems a p p r o p r ia te  t h a t  the s t a t e '  should a s s e r t  immunity. The U n ite d  S t a t e s  has waived s o v e r e ig n  immunity under the FTCA and has consented to  be r e s p o n s ib le  i n  damages j u s t  as
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though i t  were a p r iv a t e  c i t i z e n .  The law to  be a p p lie d  i s  the law o f  the s i t u s  o f  the i n j u r y .  In  oth er words, an Alaskan in ju r e d  in c id e n t  to  N a t io n a l  Guard t r a i n i n g  would have a remedy a g a in s t  the United S t a t e s  and the a p p l ic a b le  t o r t  law i s  th a t  o f  A l a s k a .  I  understand t h a t  there i s  some apprehension in  the House J u d i c i a r y  Committee th a t  Senate  B i l l  91 would leave A laskan s w ithout a remedy in  the event o f  p e rs o n a l  in ju r y  or p ro p e rty  damage which in cu rred  in c id e n t  to  N a tio n a l  Guard t r a i n i n g .  T h i s ,  i s  not s o .  A lask an s in ju r e d  in c id e n t  t o  N a tio n a l  Guard t r a i n i n g  do have/ a remedy and t h a t  remedy i s  a g a i n s t  the f e d e r a l  a u t h o r i t y  who has\ d i r e c t e d  the t r a i n i n g .One f i n a l  m atter which should be mentioned. The q u e s tio n  has been r a i s e d  concerning why someone would sue the S t a t e  o f  A la sk a  i f  the f e d e r a l  government w i l l  respond in  damages. The answer may be found in  A l a s k a 's  c o l l a t e r a l  source r u l e .  As an a tto r n e y  you understand th a t  the c o l l a t e r a l  source r u le  means th a t  s e t t le m e n t  by one t o r t  f e a s o r  i s  not a s e t  o f f  a g a in s t  o th e r  t o r t  f e a s o r s .  T h e r e fo r e ,  assuming t h a t  someonewere to  o b ta in  a s e t t le m e n t  from the U n ited  S t a t e s  under FTCA or evena c h ie v e  judgem ent, th e re  would be no p r o h i b i t i o n  a g a i n s t  thenr e - l i t i g a t i n g  th o se  i s s u e s  v i s  a v i s  the S t a t e  o f  A l a s k a .  Withoutpassage o f  Sen ate B i l l  91 i t  would be p o s s ib le  f o r  anyone in ju r e d  by N a t io n a l  Guard T r a in in g  to  pursue both a f e d e r a l  and s t a  .e remedy and a c h ie v e  a double r ec o v ery !
II

A la sk a  A ir  N a t io n a l  Guard deployments o u ts id e  the S t a t e  o f  Alaska  are not u n u su al.  O fte n  th ese  deployments are  o v e r s e a s .  As t h i s  l e t t e r  was b e in g  composed, elem ents o f  the A la sk a  A i r  N a tio n a l  Guard were in  Panama. P e rs o n a l  in ju r y  and p ro p erty  damage i n c id e n t  to  m i l i t a r y  o p e ra tio n  o v e rse a s  (o u tsid e  the U nited S ta t e s )  are  s u b je c t  to  the M i l i t a r y  Claim s A c t .  Damage i n c id e n t  to  m i l i t a r y  o p e r a t io n s  i n s id e  th e  U n ite d  S t a t e s  or i t s '  t e r r i t o r i e s  a re  s u b je c t  to  the FTCA.N o tw ith stan d in g th ese  f e d e r a l  rem e d ie s , w ithout Sen ate  B i l l  91, c la im s  could be prosecu ted a g a i n s t  the U . S .  under th e  FTCA and a g a i n s t  th e  S t a t e  o f  A l a s k a .  I t  i s  not c l e a r  t h a t  the p u b l i c  p o l i c y  o f  Alaska  should be th a t  the whole world has a cause o f  a c t io n  a g a i n s t  the s t a t e  I f o r  damages o c c u r r in g  in c id e n t  to  t r a i n i n g  ordered by fed era l/  a u t h o r i t i e s .I hope t h e .  fo r e g o in g  e x p la in s  why the N a tio n a l  Guard and the Department o f  M i l i t a r y  and Veterans A f f a i r s  b e l i e v e s  th a t  t h i s  b i l l  i s  in the b e s t  i n t e r e s t  o f  the s t a t e  and in  the b e s t  i n t e r e s t  o f  the whole body p o l i t i c  o f  the S t a t e  o f  A la s k a .  The b i l l  would not le a v e  r e s id e n t s  o f  the S t a t e  o f  A la sk a  rem e d iless  in  the e v e n t o f  t o r t s  p e r p e tr a te d  by the A la sk a  N a tio n a l  Guard. The FTCA give?  them a remedy under the laws o f  the S t a t e  o f  A la s k a .I f  t h i s  l e t t e r  r a i s e s  a d d it io n a l  q u e s t io n s  or i f  you would l i k e  f u r t h e r  e x p la n a t io n  about the m a tte rs  co n ta in ed  h e r e i n ,  p le a s e  do not h e s i t a t e  to a s k .  I would be happy to  arran ge  a m eeting w ith N a tio n a l  Guard a tto r n e y s  i f  such would be o f  a s s i s t a n c e  to  y o u . A d d i t i o n a l l y ,  I can arrange f o r  a meeting with the a c t i v e  Army and A i r  Force Judge Advocates who can e x p la in  how the FTCA works to  remedy p e r s o n a l  in ju r y  or



property damage incident to training and operation of the armed forces of 

the United States. On behalf of the Department of Military and Veterans 

Affairs I earnestly solicit your support for this bill and request that 

it be favorably endorsed by the House Judiciary Committee.

FOR THE ADJUTANT GENERAL

iII
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MEMORANDUM

T O : S e n a t e  S t a t e  A f f a i r s  C o m m i t t e  2

S e n a t o r  P a t  P o u r c h o t ,  C h a i r m a  

J a n u a r y  23 C o m m i t t e e  H e a r i n g  

J a n u a r y  2 0 ,  1989

2£S"

R E

D A T E :

O n  M o n d a y ,  J a n u a r y  23 a t  1 :3 0  p . m .  i n  t h e  B e l t z  R o o m  t h e  S e n a t e  
S t a t e  A f f a i r s  C o m m i t t e e  w i l l  h e a r  t h e  f o l l o w i n g  b i l l s :

S C R  1 0 .  R e l a t i n g  t o  t h e  p r o m o t i o n  o f  C o l o n e l  L a r s  L .  J o h n s o n  t o  
m a n o r  g e n e r a l  i n  t h e  A l a s k a  N a t i o n a l  G u a r d .

S C R  10 r e q u e s t s  t h a t  t h e  G o v e r n o r  a p p o i n t  C o l o n e l  J o h n s o n  a s  a  
m a j o r  g e n e r a l  i n  t h e  A l a s k a  N a t i o n a l  G u a r d .  J o h n s o n  i s  n o w  
r e t i r e d .  T h e  p r o m o t i o n  w o u l d  b e  h o n o r a r y ,  i n  r e c o g n i t i o n  o f  h i s  
s e r v i c e  a n d  a c h i e v e m e n t s .  J o h n s o n  w a s  t h e  f i r s t  A d j u t a n t  G e n e r a l  
o f  t h e  A l a s k a  N a t i o n a l  G u a r d  a n d  o r g a n i z e r  o f  t h e  A l a s k a  A i r  
N a t i o n a l  G u a r d .  T h e  G u a r d  w o u l d  l i k e  t o  h o n o r  J o h n s o n  w i t h  t h i s  
p r o m o t i o n  a t  i t s  a n n u a l  a w a r d s  c e r e m o n y  o n  F e b r u a r y  1 2 .  T h e  
a p p o i n t m e n t  w o u l d  b e  s u b j e c t  t o  l e g i s l a t i v e  c o n f i r m a t i o n .

S C R  10 h a s  a  z e r o  f i s c a l  n o t e .  A  b i o g r a p h i c a l  s k e t c h  o f  C o l o n e l  
J o h n s o n  i s  a t t a c h e d .

S B  4 8 ,  A n  A c t  e x t e n d i n g  t h e  t e r m i n a t i o n  d a t e  o f  t h e  O l d e r  
A l a s k a n s  C o m m i s s i o n .

S B  48 w o u l d  c o n t i n u e  t h e  O l d e r  A l a s k a n s  C o m m i s s i o n  t h r o u g h  J u n e  
3 0 ,  1 9 9 3 .

T h e  O l d e r  A m e r i c a n s  A c t  o f  1965 ( P L  1 0 0-1 7 5 ) p r o v i d e s  g r a n t s  t o  
t h e  s t a t e s  f o r  p r o g r a m s  f o r  s e n i o r  c i t i z e n s ,  a n d  r e q u i r e s  t h a t  
a  s t a t e  a g e n c y  b e  d e s i g n a t e d  t o  a d m i n i s t e r  t h e  g r a n t  p r o g r a m s .  
T h e  O l d e r  A l a s k a n s  C o m m i s s i o n  w a s  e s t a b l i s h e d  i n  1981 t o  p e r f o r m  
t h i s  f u n c t i o n .  I n  a d d i t i o n ,  t h e  c o m m i s s i o n  i s  c h a r g e d  w i t h  
d e v e l o p i n g  a  s t a t e w i d e  p l a n  f o r  s e n i o r  n e e d s  a n d  a d v o c a t i n g  f o r  
t h e  e l d e r l y  w i t h i n  t h e  s t a t e .



T h e  c o m m i s s i o n ,  l o c a t e d  w i t h i n  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  
c o n s i s t s  o f  s e v e n  s e n i o r  c i t i z e n s  a p p o i n t e d  b y  t h e  G o v e r n o r  a n d  
r e p r e s e n t a t i v e s  o f  D H S S ,  D O A , D C R A ,  a n d  t h e  P i o n e e r s  H o m e s  
A d v i s o r y  B o a r d .

S B  48 h a s  a  z e r o  f i s c a l  n o t e ,  w i t h  f u n d i n g  b e i n g  c o n t i n u e d  i n  t h e  
G o v e r n o r ' s  p r o p o s e d  F Y  90 o p e r a t i n g  b u d g e t .  A  c o p y  o f  t h e  
r e c e n t l y  p e r f o r m e d  s u n s e t  a u d i t  o f  t h e  O l d e r  A l a s k a n s  C o m m i s s i o n ,  
w h i c h  r e c o m m e n d s  c o n t i n u a t i o n ,  i s  a t t a c h e d .

S B  9 1 . R e l a t i n g  t o  m e t h o d s  o f  a p p o i n t m e n t  t o  t h e  A l a s k a  P u b l i c  
O f f i c e s  C o m m i s s i o n .

S B  91 c l a r i f i e s  t h a t  a l l  m e m b e r s  o f  A P O C  s h a l l  b e  a p p o i n t e d  b y  
t h e  G o v e r n o r  a n d  c o n f i r m e d  b y  t h e  l e g i s l a t u r e .

A P O C  h a s  f i v e  m e m b e r s .  C u r r e n t  l a w  p r o v i d e s  t h a t  f o u r  o f  t h e  
m e m b e r s  s h a l l  b e  a p p o i n t e d  b y  t h e  G o v e r n o r  f r o m  n o m i n e e s  m a d e  
b y  p o l i t i c a l  p a r t i e s ,  a n d  t h a t  t h e s e  f o u r  m e m b e r s  s h a l l  t h e n  
a p p o i n t  o n e  p u b l i c  m e m b e r .  T h e  l e g a l i t y  o f  t h i s  p r o v i s i o n  h a s  
b e e n  q u e s t i o n e d  o n  t h e  g r o u n d s  t h a t  i t  c o n f l i c t s  w i t h  A r t i c l e  
I I I ,  S e c t i o n  26 o f  t h e  S t a t e  C o n s t i t u t i o n  w h i c h  r e q u i r e s  t h a t  t h e  
G o v e r n o r  a p p o i n t  m e m b e r s  o f  b o a r d s  a n d  c o m m i s s i o n s .

S B  91 w o u l d  c l e a r  u p  t h e  l e g a l  q u e s t i o n  b y  p r o v i d i n g  f o r  t h e  
G o v e r n o r  t o  a p p o i n t  t h e  f i f t h  APO C  m e m b e r  f r o m  n o m i n e e s  m a d e  b y  
t h e  o t h e r  f o u r  m e m b e r s .  T h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n  
s u p p o r t s  t h e  b i l l .  S B  91 h a s  a  z e r o  f i s c a l  n o t e .

S B  9 4 . L i m i t i n g  l i a b i l i t y  f o r  a c t i v i t i e s  o f  t h e  A l a s k a  N a t i o n a l  
G u a r d .

S B  94 w i l l  p r e v e n t  s u i t s  a g a i n s t  t h e  S t a t e  f o r  i n j u r i e s  o r  d a m a g e  
r e s u l t i n g  f r o m  f e d e r a l l y  m a n d a t e d  a n d  c o n t r o l l e d  N a t i o n a l  G u a r d  
a c t i v i t i e s .  F e d e r a l  l a w  w a s  a m e n d e d  i n  1981 t o  p e r m i t  s u c n  s u i t s  
a g a i n s t  t h e  U n i t e d  S t a t e s .  A l a s k a  i s  o n e  o f  t h e  f e w  s t a t e s  t h a t  
h a s  n o t  e n a c t e d  p r o t e c t i v e  l e g i s l a t i o n  t o  e n s u r e  t h a t  t h e  s t a t e  
i s  n o t  h e l d  l i a b l e  i n  s u c h  c a s e s .  S B  91 w o u l d  n o t  a f f e c t  t h e  
l i a b i l i t y  o f  t h e  S t a t e  d u r i n g  p e r i o d s  o f  s t a t e  a c t i v e  d u t y  ( i . e .  
d u t y  c a l l e d  b y  t h e  G o v e r n o r ) .

B e c a u s e  S B  94 w o u l d  r e d u c e  t h e  c i v i l  l i a b i l i t y  e x p o s u r e  o f  t h e  
s t a t e ,  t h e  D e p a r t m e n t  e s t i m a t e s  a n  a n n u a l  s a v i n g s  o f  $ 5 0 ,0 0 0  i n  
i n s u r a n c e  c o s t s  c h a r g e d  b y  t h e  D i v i s i o n  o f  R i s k  M a n a g e m e n t .
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S  T A T  Ii O  T  A  L A  S K  AO F F IC E  O F  TH E  G O V E R N O R
J d .v k a u

J a nua ry 9, 1989

The Honorable Tim Kelly 
P r e s i d e n t  of the Senate 
A laska State L e g islature 
P.O. Box V 
Juneau, AK 99811

Dear Senator Kelly:

Under the a u t h o r i t y  of art. Ill, sec. 18, of the A l a s k a  
Constitution, I a m  t ransm i t t i n g  a b i l l  relating to li ability 
immunity of the state, its employees a n d  agents, and m e m b e r s  
of the A l a s k a  N a t i o n a l  Guard.

While t raining or on duty  under federal mandate, the state 
national guards are p e r f o r m i n g  a U n i t e d  States G o v e r n m e n t  
activity. Nevertheless, there have  b e e n  occasions in w h i c h  
states, r a t h e r . t h a n  the U n i t e d  States, have b e e n  expo sed to 
tort liability for injuries or d a m a g e  r e s u lting from f e d e r­
ally m a n d a t e d  g u a r d  activities.

In 1981, Congress amended 28 U.S.C. 2671 b y  adding to the 
d efini t i o n  of "employees o f  the g ov ernment" members of the 
N a t i o n a l  Guard w h i l e  t r a i n i n g  or on d u t y  un der federal order 
under 32 U.S.C. The e f f e c t  of this a m e n d m e n t  was to clarif y 
that t he United States consider s the G u a r d  as a federal 
function during 32 U.S.C. activitie s and that claims for 
injuries r e s u l t i n g  from such activi t i e s  could be p u r s u e d  
u nder the F e d e r a l  Tort C laims Act, 28 U.S.C. 2671 et s e q . 
In spite of this change in the law, there are rare occasions 
w h e n  t he state remedy is p r e f e r r e d  by an injured third 
party, who c o n s e q u e n t l y  w i l l  file a c l a i m  for damages in 
state court on the basis  of state law. This bill will 
p r eve nt suits o f  this nature, and assure that persons i n­
jured o r  p r o perty d a mage d as a r esult of federally m a n d a t e d  
and controlled Guard ac tivi t i e s  w i l l  be r e q u i r e d  to seek 
damages from the U n i t e d  States Government. E x i s t i n g  work-
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A d m i n i s t r a t i v e  & S u p p o r t
S e r v i c e s  D i v i s i o n  

P .O .  B o x  L  
J u n e a u ,  AK 99811

J a n u a r y  19, 1989

T h e  H o n o r a b l e  P a t  P o u r c h o t
C h a i r m a n ,  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e
A l a s k a  S t a t e  L e g i s l a t u r e
P .O .  B o x  V
J u n e a u ,  AK 99811

D e a r  S e n a t o r  P o u r c h o t ,

T h a n k  y o u  f o r  s c h e d u l i n g  a  h e a r i n g  f o r  SB  94 i n  y o u r  c o m m i t t e e .  T h i s  b i l l ,  
i n t r o d u c e d  b y  t h e  G o v e r n o r ,  p r o t e c t s  t h e  S t a t e  f r o m  l i a b i l i t y  w h e n  m e m b e r s  o f  
t h e  A l a s k a  N a t i o n a l  G u a r d  a r e  a c t i n g  u n d e r  f e d e r a l l y - m a n d a t e d  t r a i n i n g .

T h i s  b i l l  w a s  i n t r o d u c e d  i n  t h e  F i f t e e n t h  l e g i s l a t u r e  a s  SB  91, i n  v i r t u a l l y  
t h e  s a m e  l a n g u a g e  a s  i t  n ew  r e a d s .  E n c l o s e d  i s  a  c o p y  o f  SB  91 a s  i t  w a s  
i n t r o d u c e d  t w o  y e a r s  a g o .  S B  91 p a s s e d  t h e  S e n a t e  b y  a  v o t e  o f  17-2 o n  A p r i l  
2 , 1987. I n  t h e  H o u s e ,  i t  w a s  r e f e r r e d  o u t  o f  t h e  S t a t e  A f f a i r s  C c m m i t t e e  o n  
A p r i l  17 , 1987 w i t h  a  r e p o r t  o f  3 " d o  p a s s "  a n d  2 " n o  r e c o m m e n d a t i o n . "  I t  
r e m a i n e d  i n  t h e  H o u s e  J u d i c i a r y  C a n m i t t e e  u n t i l  t h e  e n d  o f  t h e  F i f t e e n t h  
L e g i s l a t u r e .

T h e  S t a f f  J u d g e  A d v o c a t e  o f  t h e  A l a s k a  N a t i o n a l  G u a r d ,  M a j o r  G a r y  B o w e n ,  s e n t  
a  l e t t e r ,  d a t e d  M a r c h  18, 1988, t o  t h e  C h a i rm a n  o f  t h e  H o u s e  J u d i c i a r y  
C a n m i t t e e ,  c o n c e r n i n g  SB  91. A  c o p y  o f  t h a t  l e t t e r  i s  e n c l o s e d  f o r  y o u r  
n f o r m a t i o n ,  a s  t h e  r e a s o n s  f o r  o u r  s u p p o r t  o f  t h i s  b i l l  h a v e  n o t  c h a n g e d .  
P l e a s e  l e t  m e  k n o w  i f  t h e r e  i s  a n y  a d d i t i o n a l  i n f o r m a t i o n  y o u  n e e d  c o n c e r n i n g  
SB  94.

S i n c e r e l y ,

irrison, Director

c c :  M a j o r  G a r y  B cw en ,  S t a f f  J u d g e  A d v o c a t e ,  EMVA
B o b  E v a n s ,  D e p u t y  C h i e f  o f  S t a f f ,  G o v e r n o r ' s  O f f i c e
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18 March 1988 John SundHouse o f  R e p r e s e n ta t iv e s  P o st O f f i c e  Box V Ju n e a u ,  A la sk a  98111S u b je c ts  Sen ate  B i l l  91
Dear Representative Sund:On b e h a l f  o f  th e  A d ju ta n t  G e n e r a l ,  the A la sk a  N a tio n a l  Guard, and the Department o f  M i l i t a r y  and V e te ra n s  A f f a i r s  I  w r ite  to  express i n t e r e s tin  s e e in g  Se n a te  B i l l  91 p o s i t i v e l y  endorsed by the House J u d i c i a r yCom mittee. The b i l l  i s  the p ro d u ct o f  th e  cu m u la tiv e  e xp erien ce  o f  manys t a t e s .  A la sk a  i s  one o f  th e  few s t a t e s  t h a t  to  d a te  has not e n actedp r o t e c t i v e  l e g i s l a t i o n  to  in s u r e  t h a t  th e  s t a t e  i s  not h e ld  l i a b l e  in  t o r t  f o r  f e d e r a l l y  mandated t r a i n i n g  o f  th e  N a t io n a l  Guard.In  ord er to  a p p r e c ia te  the N a t io n a l  Guard p e r s p e c t iv e  on t h i s  m a tte r ,  some background may be in  o r d e r .  In  th e  e a r l y  l? 7 0 s  t h e 'P r e s id e n t  and Congress o f  the U n ited  S t a t e s  determ ined t h a t  the N a tio n a l  Guard should become a more i n t e g r a l  and f u n c t i o n i n g  p a r t  o f  our n a t io n a l  d e fen se  f o r c e s .  T h e r e f o r e ,  in th e  l a s t  d e ca d e , A la s k a  N a t io n a l  Guard u n i t s  have i n t e n s i f i e d  th e  c o m p le x ity  ind freq u en cy o f  t h e i r  m i l i t a r y  t r a i n i n g  with a c t i v e  duty u n i t s  o f  the Army, th e  A i r  F o r c e ,  as  w e ll  as the o th ers e r v i c e s .Then in  1981 Congress amended the F e d e r a l  T o r t  C la im s A ct  to  perm it s u i t s  a g a i n s t  the U nited S t a t e s  f o r  i n j u r i e s  o r  drmage r e s u l t i n g  fromN a tio n a l  Guard t r a i n i n g .  U n t i l  t h a t  t im e ,  p erson s who were in ju r e dbecause o f  N a t i o n a l  Guard a c t i v i t i e s  had no reco u rse  a g a i n s t  the f e d e r a l  government and c o u ld  seek r e d r e s s  o n ly  a g a i n s t  the s t a t e  m i l i t a r ydepartment concerned or a g a i n s t  the i n d i v i d u a l  G u ardsperson. Congress so a c te d  because n e a r ly  a l l  o f  the t r a i n i n g  conducted by N a tio n a l  Guardu n i t s  today i s  done in  a cco rdan ce  w ith  p ro c e d u re s ,  programs, andd i r e c t i o n  iss u e d  by the U n ite d  S t a t e s  Department o f  Defense through both Army and A ir  Force o p e r a t i o n a l  commands. S in c e  the U n ited  S t a t e s  funds a p p ro xim a te ly  95% o f  a l l  N a t io n a l  Guard a c t i v i t i e s ,  i t  i s  a p p ro p riate  t h a t  th e  U n ite d  S t a t e s  sh o u ld  assume f i n a n c i a l  r e s p o n s i b i l i t y  f o r  t h i s  o f t e n  hazardous t r a i n i n g .A f t e r  the 1981 amendment t o  the F e d e r a l  T o rt  C la im s A c t ,  a number o f  s t a t e s  amended t h e i r  laws to  p ro v id e  t h a t  the s t a t e  would not be l i a b l e  f o r  N a t io n a l  Guard t r a i n i n g  a c c i d e n t s  when the t r a i n i n g  or duty i s  b ein g  conducted pursuant to  f e d e r a l  s t a t u t o r y  requirem ents or a u t h o r i z a t i o n .  As noted above , A la sk a  has not responded t o  t h i s  change in  f e d e r a l  law.



O fte n  the impetus f o r  such rem edial l e g i s l a t i o n  i s  r.ct p ro v id e d  u n t i i  a law s u i t  dem onstrates the need to  resp on d . A case in  p o in t  i s  the r e c e n t  e x p e rie n ce  o f  the S t a t e  o f  W ashington.In 1983, w hile  conducting weekend t r a i n i n g  a t  F o r t  Lew is, a Washington N a tio n a l  Guard u n it  was in v o lv e d  in  an a c c id e n t  which r e s u lt e d  in  the death  o f  2 s o l d i e r s ,  and th e  i n ju r y  o f  4 o th e rs  who were ass ig n eda t  F o rt  L e w is . Those i n d i v i d u a l s  or t h e i r  e s t a t e s  sued the s t a t e  o fWashington a l l e g i n g  n e g l ig e n c e .  The s t a t e  moved to  d is m is s  the s u i t  on grounds t h a t  the s t a t e  o f  Washington ou ght not to  b e ar  the c o s t  andtrauma o f  d e fen d in g  s u i t s  a r i s i n g  out o f  n a t io n a l  d e fe n s e  t r a i n i n g  (Emsley v .  S t a t e , 105Wn.2d 474).U l t i m a t e l y ,  the Washington Supreme C ou rt r e j e c t e d  the a p p e a l  and h eld  th ere  was no bar in  Washington to  th e  s u i t .  The c o n c u r r in g  jud ges noted th a t  t h i s  l e g i s l a t i v e  om ission "sh o u ld  be c o r r e c t e d  by theL e g i s l a t u r e . "  The Washington l e g i s l a t u r e  a t  the u rgin g  o f  the Washington N a tio n a l  Guard and w ith  the c o n se n t  o f  th e  Washington T r i a l  Lawyers A s s o c i a t i o n  fo llow ed  th e  j u d i c i a l  s u g g e s t io n  and adopted the f o l lo w in g  s t a t u t o r y  lan g u a g e :" N e it h e r  the s t a t e  o f  W ashington, i t s  o f f i c e r s ,em ployees, o r  agents nor any member o f  the m i l i t i a  may be h e ld  l i a b l e  in  any c i v i l  a c t i o n  f o r  damages a r i s i n g  out o f  any o f  the a c t i v i t i e s  o f  the m i l i t a r y  f o r c e s  o f  the s t a t e  o f  Washington w h ile  engaged in  a c t i v i t i e s  d u rin g  which the o f f i c e r s ,  em ployees, a g e n t s ,  ormembers are co nsidered employees o f  the f e d e r a lgovernment under the f e d e r a l  t o r t  c la im s a c t ,  26 U . S . C .  S e c .  2671 e t  s e q ."C a l i f o r n i a  has a ls o  r e c e n t l y  a d d re ss e s  t h i s  i s s u e .  S e c t i o n  816 o f  the C a l i f o r n i a  Government Code s t a t e s :"A p u b l ic  e n t i t y  i s  not l i a b l e  f o r  i n ju r y  a r i s i n g  outo f  any a c t i v i t y  conducted by a member o f  theC a l i f o r n i a  N a t io n a l  Guard pursuant to  S e c t i o n  316,502, 503, 504, or 505 o f  T i t l e  32 o f  the U nited S t a t e sCode and compensated p u rsu a n t to  the F e d e ra l  T o rtC la im s A c t .I t  i s  the i n t e n t  o f  the L e g i s l a t u r e ,  in  e n a c t in g  t h i ss e c t i o n ,  to  conform s t a t e  law r e g a r d in g  l i a b i l i t y  f o ra c t i v i t i e s  o f  the N a t i o n a l  Guard to  f e d e r a l  law ase x pressed in  P u b l ic  Law 97-1 24.(Added by S t a t s . 1982, c . 6 1 6 , p ,  2600, s 1 .) "Idaho has r e c e n t l y  adopted a s t a t u t e  s i m i l a r  in  language to  Senate  B i l l  91. Although worded somewhat d i f f e r e n t l y ,  these s t a t u t o r y  enactments from s i s t e r  s t a t e s  r e f l e c t  t h e i r ,  p u b l i c  p o l i c y ,  to  w i t ,  to  immunize the S t a t e  in c a se s  where the f e d e r a l  government has agreed t o  be resp on siv e  i n  damages under the F e d e ra l  T ort  C la im s  A c t  (FTCA). By a d o p tin g  Senate B i l l  91 A la sk a  would be fo l lo w in g  th e  lea d  o f  oth er w estern/northw estern s t a t e s  in  a s s e r t i n g  immunity from f e d e r a l l y  mandated t r a i n i n g  o f  the N a t io n a l  Guard.



The N a t io n a l  Guard o p e ra te s  in  one o f  th re e  duty s t a t u s e s .  I t  may be c a l l e d  to  a c t i v e  f e d e r a l  s e r v ic e  by the P r e s id e n t  in which case the Guard i s  merged w ith the a c t i v e  f o r c e s .  The t o r t s  committed by a c t i v e  dutys o l d i e r s  i n c id e n t  to  t h e i r  employment as s o l d i e r s  o f  th e  U nited S t a t e s  i s  compensated under the FTCA. Another s t a t u s  i s  th a t  o f  s t a t e  a c t i v e  duty where the Governor c a l l s  members o f  th e  N a tio n a l  Guard to  s t a t e  a c t i v e  .d u ty  under AS 2 6 .0 5 .0 7 0 . T o r ts  which o c cu r  in c id e n t  t o  t h i s  duty s t a t u ss u b j e c t  the s t a t e  to  t o r t  l i a b i l i t y .  SB 91 would not a f f e c t  the l i a b i l i t y  o f  the S t a t e  o f  A lask a  d u rin g  p e r io d s  o f  s t a t e  a c t i v e  d u ty .  AS26 .0 5 .140 immunizes o f f i c e r s  and e n l i s t e d  members o f  the m i l i t i a  fo r  a c t s  done in  an o f f i c i a l  c a p a c i t y .  AS 2 6 .0 5 .150 immunizes commander o f  the m i l i t i a  f o r  e x e r c is e s  i n  judgem ent. The most common s t a t u s  o f  the N a t io n a l  Guard i s  t h a t  in which the N a t io n a l  Guard p a r t i c i p a t e s  inr e s e r v e  component t r a i n i n g  under T i t l e  32 U nited S t a t e s  Code (USC). A lth o u gh  t h i s  i s  a f e d e r a l l y  p a id  and f e d e r a l l y  mandated t r a i n i n g  f u n c t i o n ,  i t  i s  o f t e n  r e f e r r e d  to  as " s t a t e  s t a t u s " . The s t a t e  s t a t u s  r e f e r s  to  the f a c t  t h a t  the A d ju ta n t  G e n e r a l  who i s  app o inted  by theG o v ern o r, i s  in  command o f  the N a t io n a l  Guard d u rin g  t r a i n i n g  under T i t l e  32 USC. I t  i s  t h i s  concept o f  s t a t e  s t a t u s  t h a t  p o t e n t i a l l y  exposes the/7S t a t e  o f  A la sk a  to  l i a b i l i t y  f o r  t r a i n i n g  mandated by federal!/a u t h o r i t i e s .  Under th e  F e d e ra l  C o n s t i t u t i o n a l  scheme the d is c r e t io n a r y 'power to  determ ine the t r a i n i n g  n e ce s sa ry  f o r  the m i l i t i a s  o f  the v a r io u s  s t a t e s  i s  v e s te d  in  the C o n g r e s s .  The o p e r a t i o n a l  a u t h o r i t y  has beenv e s te d  in  the s t a t e s .  A r t i c l e  1 , S e c t i o n  8 o f  th e  U . S .  C o n s t i t u t i o n  p r o v id e s  t h a t  the C on gress s h a l l  have p o w e r . . .
ITo p ro v id e  f o r  o r g a n i z i n g ,  arm in g , and d i s c i p l i n i n g  the m i l i t i a  and fo r  g o v e rn in g  such p a r t  o f  them as maybe employed in  the s e r v i c e  o f  the U n ited  S t a t e s ,r e s e r v in g  to  th e  s t a t e s  r e s p e c t i v e l y  the appointment o f  the o f f i c e r s  and the a u t h o r i t y  o f  t r a i n i n g  them i l i t i a  a c c o r d in g  to  the d i s c i p l i n e  p r e s c r ib e d  byC o n g r e s s . . .C ongress has mandated t h a t  th e  d i s c i p l i n e ,  in c lu d in g  t r a i n i n g  o f  th e  N a t io n a l  Guard conform to  t h a t  o f  the a c t i v e  components o f  the Army and A i r  F o rc e .  32 USC 501 (a ) . A lth o u gh  the Governor i s  the commander and c h i e f  d u r in g  th e se  p e r io d s  o f  t r a i n i n g ,  the f a i l u r e  to  conduct the t r a i n i n g  as p r e s c r ib e d  by f e d e r a l  a u t h o r i t i e s  co u ld  r e s u l t  in  the lo s s  o f  f e d e r a l  r e c o g n i t i o n  and the f e d e r a l  fu n d in g  which goes w ith  t h a tr e c o g n i t i o n .  S in c e  i t  i s  u n l i k e l y  t h a t  the Governor would ever r e fu s e  tocondu ct the f e d e r a l l y  mandated N a t io n a l  Guard t r a i n i n g  d u rin g  s e r v ic e  under T i t l e  32 USC, th e  p o t e n t i a l  f o r  exposure i s  g r e a t  n o tw ith s ta n d in g  t h a t  the Governor has v i r t u a l l y  no d i s c r e t i o n  over th e  type and manner o f  t r a i n i n g .  Under th e se  c irc u m s ta n ce s  i t  seems in a p p r o p r ia te  th a t  th eS t a t e  o f  A la sk a  should be r e s p o n s ib le  f o r  any p e r s o n a l  i n j u r y  or p ro p erty  damage which o c cu rs  i n c id e n t  to  t h i s  t r a i n i n g .In the 1981 Amendments t o  th e  FTCA C o n gress  determ ined th a t  f e d e r a l  government r e s p o n s i b i l i t y  fo r  p e r s o n a l  i n j u r y  o r  p ro p erty  damage i n c id e n t  to  N a t io n a l  Guard t r a i n i n g  sh o u ld  be c o e x t e n s iv e  w ith  t h a t  f o r  the Army and the A ir  Force R e se rve . S in c e  th e re  i s  no s t a t e  r e s p o n s i b i l i t y  forij Army or A ir  Force. Reserve t r a i n i n g ,  i t  seems a p p r o p r ia te  t h a t  the s t a t e l l  sh o u ld  a s s e r t  immunity. The U n ite d  S t a t e s  has waived s o v e re ig n  immunity under the FTCA and has con sen ted to  be r e s p o n s ib le  in  damages j u s t  as



though i t  were a p r iv a t e  c i t i z e n .  The law to  be a p p l ie d  i s  the law o f  the s i t u s  of the i n j u r y .  In o th e r  words, an Alaskan i n ju r e d  in c id e n t  to N a t io n a l  Guard t r a i n i n g  would have a remedy a g a i n s t  the U n ite d  S t a t e s  andthe a p p l ic a b l e  t o r t  law i s  t h a t  o f  A l a s k a .  I understand t h a t  th ere  i ssome apprehension in  the House J u d i c i a r y  Committee t h a t  Senate  B i l l  91 would le a v e  A la sk a n s without a remedy i n  the event o f  p e r s o n a l  in ju r y  or p ro p erty  damage which in cu rred i n c id e n t  to  N a t io n a l  Guard t r a i n i n g .  This i s  not s o .  A la sk a n s in ju r e d  .n c i d e n t  to  N a t io n a l  Guard t r a i n i n g  do have a remedy and t h a t  remedy i s  a g a i n s t  the f e d e r a l  a u t h o r i t y  who hasd i r e c t e d  the t r a i n i n g .One f i n a l  m atter  which sh o u ld  be mentioned. The q u e s t io n  has b^sn r a is e d  c o n ce rn in g  why someone would sue the S t a t e  o f  A la sk a  i f  the f e d e r a l  government w i l l  respond in  damages. The answer may be found in A l a s k a 's  c o l l a t e r a l  source r u l e .  As an a t to r n e y  you u n derstan d th a t  the c o l l a t e r a l  source r u le  means t h a t  s e t t le m e n t  by one t o r t  f e a s o r  i s  not a s e t  o f f  a g a i n s t  o th e r  t o r t  f e a s o r s .  T h e r e fo r e ,  assum ing t h a t  someone were to  o b ta in  a s e t t le m e n t  from the U n ite d  S t a t e s  under FTCA or even a c h ie v e  judgem ent, there would be no p r o h i b i t i o n  a g a i n s t  thenr e - l i t i g a t i n g  th o s e  is s u e s  v i s  a v i s  the S t a t e  o f  A l a s k a .  Withoutpassage o f  Senate  B i l l  91 i t  would be p o s s i b le  f o r  anyone in ju r e d  byN a t io n a l  Guard T r a in in g  to  pursue both  a f e d e r a l  and s t a t e  remedy anda c h ie v e  a double reco v ery !A la s k a  A ir  N a t io n a l  Guard deployments o u ts id e  th e  S t a t e  o f  A la sk a  are not u n u s u a l .  O fte n  th ese  deployments are  o v e r s e a s .  As t h i s  l e t t e r  was b e in g  composed, elem ents o f  the A la s k a  A i r  N a t io n a l  Guard were in  Panama. P e rso n al  i n ju r y  and p ro p erty  damage i n c i d e n t  to  m i l i t a r y  o p era tio n  o v erse a s  (o u tsid e  the U nited S t a t e s )  a re  s u b je c t  to  th e  M i l i t a r y  Claim s A c t .  Damage i n c id e n t  to  m i l i t a r y  o p e r a t io n s  i n s id e  th e  U n ite d  S t a t e s  or i t s '  t e r r i t o r i e s  are s u b je c t  to th e  FTCA.N o tw ith sta n d in g  these f e d e r a l  rem ed ies , w ith o u t S e n a te  B i l l  91, c la im s  c o u ld  be p ro secu te d  a g a i n s t  the U . S .  under the FTCA and a g a in s t  the S t a t e  o f  A l a s k a .  I t  i s  n o t c l e a r  t h a t  the p u b l i c  p o l i c y  o f  Alaska should be th a t  the whole world has a cause o f  a c t i o n  a g a i n s t  the s t a t e  I fo r  damages o c c u r r in g  i n c i d e n t  t o  t r a i n i n g  o rd ered  by fed era l/  a u t h o r i t i e s .I  hope t h e . fo r e g o in g  e x p l a in s  why th e  N a t i o n a l  Guard and the Department o f  M i l i t a r y  and V e te ra n s  A f f a i r s  b e l i e v e s  t h a t  t h i s  b i l l  i s  in the b e s t  i n t e r e s t  o f  the s t a t e  and in  th e  b e sc  i n t e r e s t  o f  the whole body p o l i t i c  o f  the S t a t e  o f  A l a s k a .  The b i l l  would n o t le a v e  r e s i d e n t s  o f  the S t a t e  o f  A la sk a  rem e d iless  i n  the e v e n t  o f  t o r t s  p e r p e t r a te d  by the A la sk a  N a tio n a l  Guard . The FTCA g ives  them a remedy under the laws o f  the S t a t e  o f  A l a s k a .I f  t h i s  l e t t e r  r a i s e s  a d d i t i o n a l  q u e s t io n s  or i f  you would l ik e  fu r t h e r  e x p la n a t io n  about the m a tte rs  c o n ta in e d  h e r e i n ,  p le a s e  do not h e s i t a t e  to  a s k .  I  would be happy to  arrange a m e etin g  w ith  N a tio n a l  Guard a t to r n e y s  i f  such would be o f  a s s i s t a n c e  to  y o u . A d d i t i o n a l l y ,  I can a rran ge f o r  a meeting w ith  the a c t i v e  Army and A ir  Force Judge Advocates who can e x p la in  how the FTCA works to  remedy p e r s o n a l  in ju r y  or
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property damage incident to training and operation of the armed forces of 

the United States. On behalf of the Department of Military and Veterans 

Affairs I earnestly solicit your support for this bill and request that 

it be favorably endorsed by the House Judiciary Committee.

FOR THE ADJUTANT GENERAL
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BY THE "'JLES COMMITTEE BY1 IN THE SENATE REQUEST OF THE GOVERNOR2 SENATE B IL L  NO. 913 IN THE LEGISLATURE OF THE STATE OF ALASKA4 FOURTEENTH LEGISLATURE - SECOND SESSION5 A B I L L6 For an Act e n t i t l e d :  "An Act l im it in g  l i a b i l i t y  f o r  a c t i v i t i e s  o f the7 Alaska National G u a r d ."8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:9 * S e c tio n  1. AS 26.05 i s  amended by adding a new s e c t i o n  to  read:10 Sec . 26 .0 5 .1 4 5 . IMMUNITY FROM TORT LIABILITY. The s t a t e ,  i t s
1 1  employees end re p r e s e n ta tiv e s ,  and i n d i v i d u a l  members o f  the Alaska12 N a tio n al Guard, a c t in g  in an o f f i c i a l  c a p a c i t y ,  are not c i v i l l y  l ia b le13 in  to r t  a c t io n s  f o r  i n ju r ie s  to p erson s or property a r i s i n g  from14 N a tio n a l  Guard a c t iv i t ie s _ .o c c u r r in g  during t r a in i n g  or duty under 3215 U . S . C .  s e c s .  316, 502, 503, 504, o r  505.
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BY THE RULES COMMITTEE BY 
THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 91 
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE - SECOND SESSION 

A B ILL
■ an Act e n t i t l e d :  "An Act l im i t i n g  l i a b i l i t y  f o r  a c t i v i t i e s  o f  the

A laska  N a t ion a l Guard ."
IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  Sec t ion  1 . AS 2 6 .0 5  i s  amended by adding a new s e c t io n  to  re ad :

Sec. 2 6 .0 5 . 1 4 5 .  IMMUNITY FROM TORT LIAB IL ITY . The s t a t e ,  i t s  
employees and r e p i c s e n t a t i v e s , and in d i v id u a l  members o f  the A laska 
N a t iona l Guard, a c t in g  in  an o f f i c i a l  c a p a c i t y ,  a re  not c i v i l l y  l i a b l e  
in  t o r t  a c t io n s  f o r  i n j u r i e s  to pe rsons o r  p ro p e r ty  a r i s i n g  from 
N a t iona l Guard a c t i v i t i e s . o c c u r r i n g  du r ing  t r a i n i n g  o r  du ty under 32




