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Alaska State Legislature

Sen. Pat Pourchot, Chairman

P.O. Box V
Sen.Jan Fniks, Vice Chairman State Capitol
Sen. Al Adams Junoau, Alaska 99811
Sen. Tim Kelly
Sen, Rick UehlinR 907-165-3712
Senate State Affairs Committee

VBEVIORANDUM

TO! Senate State Affairs Committee Members

AROMVt Senator Pat Pourchot

RE: Friday, February 23 Committee Hearing

DATE: February 22, 1990

On Friday, February 23 at 1:30 p.m. in the Beltz Room the Senate State
Affairs Committee will hold a teleconference hearing on the following

bills:

CS SB 384. An Act relating to election campaigns and providing for an

effective date.
Continuation of Wednesday hearing. Scheduled for final action.

Proposed CS for SS SB 150, An Act establishing a senior housing office and
loan program in the Department of Community and Regional Affairs; and
authorizing the issuance of bonds for senior housing.

Continuation of Wednesday hearing, brief update.

B 416, An Act relating to the office of the ombudsman and to the powers
and duties of the ombudsman.

This bill was introduced by the Legislative Council at the request of
Duncan Fowler, State Ombudsman. The major provisions are to keep reports to
agencies confidential while the agencies prepare responses to preliminary
ombudsman reports; to ensure the ombudsman's access to confidential
records; and general administrative changes such as requiring the
appointment of a designee should the ombudsman become incapacitated,
formalizing the office's relationship with the LAA and clarifying how
school districts could opt for ombudsman services.

SR 61. Relating to persons immigrating to and, requesting asylum in the
United States. Sponsored by Senator Faiks, this resolution urges the U.S.
Immigration and Naturalization Service to allow political asylum to persons
from Eastern Bloc countries, regardless of date of application and to not
revoke political asylum already granted to persons from those Eastern Bloc
countries of Hungary, Poland,East Germany, the Union of Soviet Socialist
Republics, Czechoslovakia, Bulgaria and Romania. A copy of the companion
house bill, CS HIR 63 is attached, showing the amendments.
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Senate State Affairs Committee
MEMORANDUM,;
TO; Senate State Affairs Committee Members
FROM Senator Pat Pourchot
RE; CS HB 452, An Act relating to the office of the ombudsman
DATE; March 5, 1990

CS HB 452 has been referred to Senate State Affairs Committee. We passed
out the companion bill, SB 416 on February 23, 1990 with changes matching
those of the House State Affairs Committee. CS HB 452 was amended on the
house floor, at the request of the Department of Public Safety and the
Prosecutor's office to add a restriction which reads:

(a) In an investigation, the ombudsman may
(4) notwithstanding other provisions of law, have access at all
times to records of every state agency, including confidential records,
except sealed court records, production of which may only be compelled by
subpoena, and except for records of active criminal investigations and
records that could lead to the identity of confidential police informants.

The Senate Finance Committee has scheduled SB 416 for Tuesday, March 6th. |
would like to know the committee's wishes concerning these two bills.
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AVENDMENT

IN THE SENATE BY SEN. FRANK

TO: CS SB 416 (STATE AFFAIRS)

IS AMENDED BY ADDING A NEW SECTION TO READ:

n * SEC. 5. AS 24.55.080 (C) IS AMENDED TO READ

(c) the ombudsman shall submit a budget for each fiscal year
to the Alaska Legislative Council [ Finance Committees of the
Legislature] and the council shall annually submit an
estimated budget to the governor for information purposes 1in
the preparation of the executive budget."

renumber the following bill sections accordingly.



B 416, An Act relating to the office of the ombudsman and to the powers
and duties of the ombudsman.

HB 452, the House companion bill is on the floor today.

*Duncan Fowler will testify.

The Alaska Court System supports this bill with amendment. Amendment is
in the packet.

No objections have bvejn stated on the house side to this bill nor have |
received any calls.
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State of Alaska
irLTD~u.cism.SLn

Duncan C. Fowler

February 25,1990

Members of the house
Alaska Legislature

Box V
Juneau, Alaska 99811
RE: HB 452 Ombudsman Act amendment

Dear Representative

Amendment No.2 to HB 452 was offered on the floor last Friday. It virtually
elrmrnates the ombudsman’s jurisdiction over the Department ofCorrectrons It
would significantly decrease legislative qversight over one of the argesth epartments
In state government. The Office of the Ombyasman does not suppart this
amendnent. | would apprecrate your support of my position.

The Alaska Ombudsman Act is a model act. HB 452was proposed to correct
roblems |dent|f|ed over the ast15 ears. The Ombudsman Act contarns specific
roVIsIons to msure ersons d in state custody (whether it be mental, medical or
correctignal) have rapid and uncensored access o this office. Personswho*are held
In state facilities are in an unysual position. The state has virtually total control
over all aspects of their daily life. Despjte the fact most state em Io ees oa good
job, humans do error. Amd Sometimes thewron? erson Is nireg H

Abuses of patients and inmates can an% do occu AIaskafacrIrtres Its
unfortunate that some have even died because of errors made.

The ombudsman frxesproblemsbetween the "keepers" and the "kept" on a

daily basis hoth formaII and mtorma Ig/arzhoetreearte rnlers]?/v eW?nSUPrPorrrtt r(rjreactle Warg

made by correctional managers

wron%e angd we recommen?t at the a enc maket mg/ V\g}ht We provide an
external review and offer so \rons tog Our review of an |ssue even on an
informal level, |vesana|ro egitimacy to of the departmentsdecrsronsrn

the eyes of the mmates We are not part ofthay system.

No matter who the ?mnnlarnant is, staff are requrreﬂ to see what the person
has done to resolve the pro If they haven't done anyt mq(about It we explain
how to_fix it on therrown With mmates this 1s done very' quickly. With the
exception ofemer%]encres mvolvrnr]g health or safety | |ssues mma esare required to
?o through corrections’ mternalg evance process. Ombudsman staff are Very
amiliar with those procedures and can quickly provide advice to the inmate.

Ombydsman staffare urged to %ttem t.to resolve all co é)larnts asqarckly as
Possrble This means that a Jarge numbey q srgnrfrcant Issues are resolved at an
nformal level. This s especially true with inmate complaints. Internally we use



terminology like "Assist" or "Decline/Advise" to describe the informal cor_n?laint
resolution’process. Here are examples of issues that have been resolved informally:

Denial of medical treatment or pr_esc,ription,druqs.
Ombugdsman staff resolve these with institutiona
supervisors and medical personal.

Inmate personal property and funds kept in the
departmpents custgd)})be%g lost, damaggd, stolen or

unaccounted for.

An officer used MACE on inmaf(es several 0‘imes
without cause.. No action was taken until advised we

would pursue it if they didn't,

Inmate court papers being "lost’, "destroyed" or
"m|sp5ace " 9 orrectmngal staff. Y

We receive fre(ment complaints, abgut.”l st" or "never received" grlevawces.
We review grievances that are summarily denied without reasons given.” We have
even received a COP out" (preliminary grievance form) with a big fed "NO" stamped
on the form without further explanatiorj. C rre&tlons olds inmates to a&{)eal and
rievance time lings but is not obligated to do likewise. It Jsimportant that the state
lay by the rules. The ombudsman™acts as a check on the fairness of that process.

. Inthe past 5years we have,form_aIIP( investigated 103 corrections complaints.
Fi —3|xPercentweefuIIyorParnaI! Justified. E"xamPIes of Inmate complaints
where allegations were found to be “Justified" or "Partially Justified" are:

Failure to comply with fire safety requirements in jaj
ceéﬂ area. Inop%(vame smoke afa ms,qspr?nk?ers an& flre

extinguishers.

Inmate Ia&ed iR Maximum Secu(fitg because
superintendent had personal gruagé. Appeal to the
director was unfairly handled.

Staff placing untruthful incident reports in inmate's file.
Jail food was unsanitary. It had bugs crawling in it.

ﬁgenc refusal to allow an inmate to attend a civil court
earing.

Refusal to allow inmates in lock down to contact their
attorneys.

Loss of engagem,ent, ring. This resulted in [estjtuti?n to
the inmate"and significant revisions to institutiona
property control procedures.

Unfaiy and inconsistent disciplinary penalties including
loss of months of "good time™ and dse of punitive

seqregation.



Many com alnts |nvoIV|egthe internal agency
grievance and appeal systém

Improper handling of inmate mail. Refysal of agency to
Investigate resulting misconduct complaint.

Several of these comﬁlalnts had the potential for litigation. Ombudsman
intervention can eliminate the need for an mmate to look t0 the courts for relief.
Alaska is already subject to agrowmg num erofmmate law suits. In 1983 only 13
were filed, But, in each ofthegastt ree yearsmoret an 100 new suits have heen
lled. With approprlate resources IbeIte e the ombudsman office is a cost effective

Way to help stem the growing number of law suits.

Alaska is not alone in its frustrations of having to care for cyiminals. Three
ﬁtates Mtchlg H ansas.and Minngesota, have Oan corrections ombudsman. The ey
ave recogni teI|a ility ofan |m%ro})erley monitored correctional s%stem The
states of fibr ska, lowa an all have g neraljuns iction.ombudsman as in

% the states arec a en eg lya arge numbper of inmate comolalnts I
note that the Hawall legislature was So frustrated with the large number of inmate

omplamts to theiy ombudsman, they passed a resolution directing the Department
Corrections to improve Its grievance system.

The number ofcomé)lalnts about the De artment ofCorrectlons will. double
th|syearto 1272 and | am oncerne about it. an ofyou now I worked in
corréctions for several years. Please acce tmyo S rvat|ont at managing a
correctional system |snot an easry task. They [iave the Iegal res on3|b|||t td be the
fauestofthe alr. And to make t mgsmore difficult, when yo h|re U ans {0
oontaln oth (ffr humans confhcts will"natura Iy arse. 10 ke order, an e fect|ve
Internal an externa route resolution process IS reoune macorrectlona setting.
IbeI|evet e ombudsman IS a e In that external review. We are a cost effective
too that helps Insure fair and h umane treatment in our correctional facilities. It

elps to reﬂ fe the states liabilit exposure We help increase thesecurltyofthe
pn ons by helping to reduce conflict.

In closing, it is important for you to understand the roll of the CIeary
Monitors, They are Corrections emﬁloyees who are supervised and evaluated W‘e
local Institutior’s superintendent, They doagoodyob In resolving many problems
and are mvaluable to my staff But they only’provide an internal revievand it does
make sense to keep. our boss apr fact| hsnotunusual for ys to etao all
from amonltorasm g Us to pursue’a problem they have been unable to resolve

Internal

This e\ashweek the media re ?rteg that Correct|on has been less than
cooperative wit thtsottcet aco Peo recent I1ssues. | believe spassh
Amendment No.2 cg d_send an unintende messaqe to mana ers In the executive

branch. |would appreciate your support of my position |nth|smatter
Sincerely,

Duncan C. Fowler
Ombudsman



State of Alaska
raittoiadsrriolLn

Duncan C. Fowler

February 16, 1990

Senator Pat Pourchot, Chairman
Senate State Affairs Committee

Post Offic eB XV
Juneau, Alaska 99811-3100

RE: SB 416, Proposed ombudsman legislation

Dear Senatj irchot:

This b|II Is scheduled to c%me bef%re the See ft%e S)t/atue %fg‘géresw%osrg rrt]t e|ttee at

Lts ebruag eetmt{; | thougnht it might be us

roun onte aterprlo to the meetlnsg[ t% e Inferested to lénowg
?]|m| rpase rom House State Affairs to Rules. Them opted a
elpful amendment offered

urt System, | would appreciate sirilar
consideration by the Senate S>tate Af?alrs ommittee. PP

The Legislative Council introgduced this bill at est January 29,1990.
It serves to rec% ify weaknesses |dent? led in the ortg?naTA‘a qbuc?s%tan Act

over the past 15years.

You mjght bﬁ interested %o know that | asﬁ g%he council to introduce the

b|II Iwassee In upport of a non-partisan le |sIat|ve roup for the hill,
T 1s hill |saFro %ctof$ vp|ewand mo ||at|on ecgotmm % £<; it would

gd||cantll¥ mprove and strengt en mx f|tiesa ility to function gs an
endent investigative agen the egislative branch of government,

withi
Thiete-1s a 2610 fiscal note i this proposal.

Despite the fact th ska Ombudsman Act is considered model legislation,
weakness ft%ve beenal?ient?ﬁ%cf1 over the past 15years. Tﬂe proposena bdl?l 0? ers
solutions to those weakness

The i |mﬁrov ments include: aPr vision to keep reﬁ]orts to an%nmes
confidential while the ag enmes repaeresponses to preliminar udsman
reports: a provision. to ensuret e ombud smansaccess to confi ent|%I records: and
general adminjstrative changes such as req uwmfgt ea;z)Pomtmen} ademgnee

% eomeudsma hecome Inca aC|t ted orm lizing the oLlcesre at onshlP
W|tht eL% 1S at|veA airs Agency (LAA) and clar| ying how school districts could
opt for ombudsman services.

The following is a discussion of each section of the proposed legislation.



Senator Pourchot -2 February 16,1990

Sec 1-3 12) Appointment ofan acting ombudsman

Thes? sections requrre the ombudsman to designate g E)erson to act in his/

(?cetoensurete%rder continuation the Office of the Ombudsman
sho the ombudsman beco ernca acitated. Current law makes such an
ﬁgorntment Eermr sive. All put one ofthe prevrous ombudsmen have

sen t?1 make such an a&porntm nt. Noth avrnq %esrgnate successor
createst e potential of a crisis within the office.. 1n that ase, no person
would have the statutory aut orrt){ necessary to issue fi HrnLH ﬂ
rec%mmendatrons as required by the Ombudsman Act s

udsman become incapacitated.

Sec 4) Administrative support. -Legislative Affairs Agency
Thrs section t rmafrzes the reIatronshrPhthfe ombudsman has enﬁ Yed with the

reaQISI?rtrIt\é%aA‘eéatlés e fn?htﬁe t)t(}cgrrso the O%?r eeaor theurrrr% nan ]

sman In
|ts ws%ear ation trequrredt e Legislative Council to

rovide the ombudsman "suitable s %ce and etﬂump ent." Currentg/the LAA

rovrdeTs data processing srhpportb With ou anframea Ircdtrons anét

ome of our equipment.” The Legal Division provr es occasr advice an

opinions.

Sec 55,9 & 13) Acce>sto Confidential Information

These sections clarify the ombudsman S access to confr?entral records. in the
gossessron of state agencies. Current ywerﬂon re% ations to Egrovrde
gencies with the assurance that their confidential records and Information
wrlltbte roperly handled. It would be more appropriate to clarify our access
In statute.

Cleét ?cce s to confidential records IS crrtrcal for the olnbudsmﬁn to do
h rr%rnvestr atrrrﬂ]severa ye o crtrzen ajnis. . This 1ssue has
also esourc e majori Attorney en ral Opinions Involving

the ombudsman s office in the past” 15 years.

In mos 1eses we are able to recei ere#eases for access to confidential,
nl)edrca nancial orcase recor ata rom those citizens who complajn
? out their treatment. g/trmesw we mvestr?ate those complaints we
Ind. what appears. to bes stem-wide g[ lems utﬁ revente {rom
verifying rsusirrcrons e are unable to access the names or files of other
Alaskans in similar situations to test our concerns. Ibeheve that In several of
those cases we could_have prevented problems for many more citizens other
than just our complainants.

It s. fé{”d be noted thataust hecause the om%udsman has greater access to

confidential |nformatro |tdoe]s not allow the ombugsm nto rel %as(e that

mformatron to th ePu lic or other government agencies. Th eom sman

would have no addItjopal prrvre e'to rejease that information than the

?nencgt at Is the orrgrnal irsto lan of the data. | éshould be noted als%that
udsman mvestr% tive files are confidential and staff are prevented

statute from testifying in court about matters brought before them.
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The terminology used in Sec. s i ﬁtmllarln conceptto Le |sIat|ve Audtts
statute. Se tio 5makes it clear the o budsm%n may.impJement re uatlons
to provide the mechanisms to protect the confidentility t e records we
access. Sections 9and 13 help define what a "record" is forthe purposes of

these sections.

Ihave encl seg copies of gur existing regulations for handhn? conflﬂentl%t
records and information. These reg lations describe In detail how this office
handles confidential information. Flease note a Process exists to mediate
d|sa9reements with aﬂenmes abou& the confident ﬁhty of records.

provision allows for the courts to determine whetheror nota record is in fact

confidential.

Both theAttorne Gengral and Court S st]em hftve reviewed this bill. The
ttorn% eneral found no ob{ecttonst iIs bill. The Coucfts%sem offered
what | believe to be a constructive amendment to Sec. ¢ and as

committee to include it in SB 416. The amendment Is:

On page 3, line 9add the following sentence: “Sealed court records must be
subﬁnenaed

Th|f amendment provides the court system a familiar mechanlsm to

c a en%e our attemgts t0 review recor ds sealed by court or er, Lthe court
took Ih eW|thour ttempt to acce those recor swewoudw Itout in a
court hearing.. Such requ stg e rare and | see the amendment as
apPropnate | have include e|r etter to the Chairman of the House State
Affairs Committee for your information.

Secs & 7) Oral Notification

Ea& ear the Office ftheOmbudsmﬁn receives thousands of complaints
umes We WI| exceed 1? this year.. Most are re?etvedb
te ep ne an aIargenum er of these C(i aints are handled as "assists” o
are Iec |tne ﬁ%(thalntatspremature com a|t ts. We either "fix" thedcmzens
complaint with the state agency or provide the necessary guidance durin
thatp one call. C|t|zens gfetenyknoev the isposition of, hgtrcomplalnt b% the
ttmet eX an% u(nt e phong. Current law r uneswnt}en notification of the
complaint g psmon to all corp lainants. entsta |ng 06 not make
this racttca Further, even | |v nextra | do not helieve
maintaining such a requirement wo dprow e abetterservme to Alaskans.

These amendments ||?W oral orteleﬁhonhe notification ofeltherth ment
to Investigate or to f ne.acom This has_been the practice for
Et%sh %4years and would bring ou hlstoncal practice into compliance W|th the

Sec 10& 11) Preliminary Report Confidential

The Ombu?sman Act makes it clear that records of the ombudsman are
confidential and can only be r%Ieétsed Insofar. as disclosures may ne
necessaryto carry out Lt e Qmby smans duties.” The Problem comeswhen
ere |m|nar re ort which s critical ofa geencg/ IS sent to th eagenc y for
review and ent. t|f|m#ortant to understdnd that there ar maly
parallels between our preliminary Investigative report and a preliminary
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audit re ort |ssrred bx Le |slatrve Audrt Fhat proce s should abllow an
order yrErocess ora g?ncy 0 dispute acr] Joun In‘an ombudsman
prelinfinary report and Otferalternative methods of correcting our proposed

recommendations.
Currentlsytthe reliminary repoyt, once in the agencyshandsC becomes subject

to access thro %h theri Ircrnf?rmatron requlations (s AA In th e{Past
some agencies have felt compelled to release our preliminary report eve
though rt contained areas ofpotentral factual drsagreement

Thrs Iegrslatronprohrbrts the release of the reIrmhnary re orté 0 the public
Zang fthe trcrg Hts ltoffersProtectrgn to t eagen§res ring the
riod of comment and review. This is similar to the handling of Legis Iatrve

Au It reports.
Sec. 13 Municipalities and School Districts

This, section provides a mechanism for a school hoard to choose ombudsman
services Independently from the local governments' assembly or city council.

e] ntv th(e Crtcy and Borough of Juneau Schoolﬁ oard becam{e thefrst
school Board to consider.ompudsman seryices en.we considered t
Rroce ues necessar dro |mn§) mecptsuc Jurr drctron it became Bpgarenﬁthat
f Peorm ependent method was provi %dt allow scho ?< A
abr ity to make th ecision. This |s |tet Gt the saOmbu sman
ctseemsto envrs ?n such servl)ces rs hools. T |s amen ment to. the
(%m udsman cta ows school boar stoc oogeor rmrnate urisdiction by
eOf Ice of%he mbugsman bweso ution In aen entl ecrfrons
ma ebP/ another elected ho ther the Alaska CouncCil o Schoo
Administrators nor the Association of Alaska Schoo Boaras found objection

to this provision.

OFlease let me know |f3/?u have any uesHons re ardrng the Office of the
Qmbudsman or this proposed legislation.” As | have; mentioned, the Attorney.
Generalan the Court éemhaverevrewedthebrll They do'not object to'its
approach wrtht e proposed amendment

| will lfe calling grour office before the meeting in case you have questrons

about this byl am anxious to work with ou and the commri)ee to assist the
Passageofthrsbr | would arfgrecratenrql rsupportofwhatl elieve to be
mportant improvements to Alaska's Ombudsman Act.

Sincerely,

Duncan C. Fowler

Ombudsman

DCFipjc
Enclosures



February s, 1990

Senator Pat PoPrchot Chairman
Senate State Affairs Committee

Post Office Box V
Jineau. Alaska 09811-3100

E: SB 416, Proposed ombudsman legislation

Dear Senat**urchot:

The Legislative Council intraduced this bill at my request January 29,1990,
It serves to recgfsyweaknesses |den8 led in the or!g?narpma&a Om% (? an Act

over the past 15years.
You mjght bﬁ interested %o know that I as eg the council to mtr?duce the

lH]lIS e Saeﬁro”d%ct ofhlel and mougain h’e'ecgdﬁ'naéfve i e, ol

R L T
IS proposal similar b een

8 IS a zero fiscal note
uced in the House.

Despite the fact Hwe Alaska Ombudsman Act is considered mo&i%l islation,
weaknesses have been identified over the past 15years. The propose |II ers
solutions to those weaknesses.

The |mﬁrovements include: aIprOV|S|on to keep reports to a enmes
confidential while the a enmesHprepae esponses to prelimin Ey ?u sman
reports, aprowsmn to ensure t eombu S ansaccess to confi entla records; and
enera a m|n|strat|vec anges such as requiring th eaEFomtmen}o ad?5|?nee

t eomPu sma hecome incapacitated, orm?h the oLlcesre at onsh|P
W|tht atlveAfalrs Agency (LAA) and clarifying how school districts could
opt forom dsman Services.

The following is a discussion of each section of the proposed legislation.
Sec 1-3 12) Appointment of an acting ombudsman

The e sectlons require the ombu?sman {0 des|%na%e a per?on to act in
h ersp ace to ensure the Brden?/contmuatlo the Of O(ce

mbudsman should the ombudsman become mcarﬁ)acnae Curren t law
makes such an appointment permissive. All but one of the gr VIOUS
ompudsmen have chosen to make such an aPpomtment t having
designated successor creates the potential of a crisis within the offlce In that

|ntro
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case, no person would have the statutory authorit % necessa tt/ to jssue findings
rrecgmmen dations as requwedg y the’Ombudsman Act stiould the
omhudsman become Incapacitate

Sec 4) Administrative support -Legislative Affairs Agency

This section formalizes the reIat|onsh|P the ombudsman has enrto ed with the
Leq|slat|ve Affairs APenc a e ast 14 ear% Current Taw was
reaI Intended to h eg en the doors of the Office.o theOmbudfman In
ts |rst ear t|on trequwe the Le |slat|ve ouncl %
rovt ombudsman smabesga]c u mp Curren e LAA
rowe ata rocessmgs%pport ou adnframeadpr{a cations an
O%rlt%eo(ra]soure uipment.” T al

e Legal D|V|3|on provides occasional advice an
Sec 58,9 & 13) Access to Confidential Information

These sections clarify the ombudsman’s access to confidential records.in the

gossessmn of state agencies. Currently we r(f %/ on re%ulattons to ?rowde

w(ﬁ cles with the]asstt gnce that th%tr confidential records and Information
II'be properly handled. It would be more appropriate to clarify our access

In staue

Clear acce s to confidential records IS crltlcal for the ombudsmﬁn to doa
cre |b rt invest atm several P/eso citizen com lajnts. . This issue has
also heen the sourc e majority o AttorneyGen ial Opinions Involving
the ombudsman's 0 ftce In the past’ 15 years.

cases we are able to receiye re#eases for access to confidential
nancial orcase recor ata from those citizens who com |a|n
a outt etrtreatmentb tlmesw 1 we mvestt?ate those c(ﬂt alnts we
nd es

W hat appears. to m -Wide lems but revente
verif INQ OlPIPSUSE)ICIOHS €are unag[e {0 access '[ﬁ mes or files of other

Alas ans In similar situations to test our concerns. Ib leve that In several of
tnose cases we cou|d. have prevented problems for many more citizens other
than just our complainants.

ItsQo |d be noted thatAust Hecause the om udsm as reater access to
con ential information, It ?s notalowteom es nto rel%as(esthat

information to the public or ofher gover menta enc man
wou[(qqﬁ Ve N0 addﬁtona(i privile egtot E ﬂ

elease that In orméttbont a t]
ag enc that 1 the original custo an of the data. It shoul enote so that
om ud s an mveFtt%attve files a[)e confldentl% and stegf re pt]evente
statute from testitying in court about matters brought before them

The termtnologny used in Sec. s Is %tmtlar in.concept to Le |sIat|ve Audit's
statute Sectt 5makes It Clear t eombudsman may.im ement regulat|ons
dprow de the mechanism i)protectt e confid ent&a |tsy f the records we
e elpde rd" 1§ for the purposes of

ss. Sections 9and 13 Ine what a "reco

C
%GSG sections.

Ihave enclosed copies of our existing regulations for handling confidenti
? ntp lon. These re ﬁlatlgons describe In detat? how t Js o%ce

LGCOJ s and Infor a g
les confidential information. Please note a process exists to mediate
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dlsaqreements with aﬂenues abou& the conftdentlﬁhty of records. A . .
provision allows for the courts to determine whether'or not a record is in fact

confidential.

Secs & 7) Oral Notification

Ea h r}/ear the Office (ff the Ombudsm%n receives thousands of com laints
gumes We will exceed 1? this ear Most are re?ewe

teIep riea dal arge number of these c? amts are h]an eda? ‘assjsts” or
are Iec |tne textt) alntats premature com a|t ts. We either "fix" t C|t|zens
complaint with the state agency or provi enecessr uidance durin
that% ﬂ C|t]zens gtetenyknoev the §| gosmon é}thlrcom alnth%the
tlmeh %u hone. Current law r uweswrlt#h notlflcatlon f the
comp a| t's djsp smon to all complainants. urrent sta mge 0es not make
I

this rE)raehcabe Further, even if |v?n extrag | do not believe
maintaining such a requirement would provide a better service to Alaskans.

These amendmentsdall?w oral or teleﬁ)hon ¢ notification of either the |n nt
to Investigate or to flheacom hIS as.been the(Prac ice fort
East 14years and would bring our historical practice into compliance wit the

tatute.
Sec 10& 11) Preliminary Report Confidential

The Ombudsman Act makes |t clear that records of the ombudsman are
confidential and can o h/ leased Jar as disc osure% may be
necessar?/to carry out [the gmbug smahs uties." Thett)ro lem” comes when
relim ndarcy regort which is critical of a %%encydssen 0 th eagency for
re |ewan omment. It |S|m ortant to understan thatt ere arg man
parallels between our prelimi arymvesttgrattve report and a relimina
audit rerEPOrt elggu%dr g glslatlve Audit. That roce&s shoul alow an

or ew Iy‘o Ispute "facts" found in an ombudsman
Preh ar regort and alternative methods of correcting our proposed
ecommendati

Currently the preliminar re ort, once in the ency's hands becomes subject
t0 acces thtodJ i ?gnon)é s AAC 9). Inthe rPJast

%h theeﬁ lic mfergtatlo
some agencies av(e tcom to re eaeour reliminary report eve
though It contained areas ofBotenttaI factua dtsagreement

ThIS Iegtslﬁtlon Proh|b|ts the release of the reI|m|nary re orté he &)ubltc
by any 0f the pa t|C|gahts Itoffersprotectl n to th eagen les r g
period of comment and review. This is similar to the andling of Législative

Audit reports.
Sec. 13) Municipalities and School Districts

This section rowdef a mechanism for a school hoard to choose ombudsman
servmes mde en entyfrom the local %overnments assemply or city council.
%cent B/ |tcy and Boroygh of Juneau_ School Board became the fjrst
school hoard to consi erombudsman servmes When we considered the
Rroce ures necessar?]/ tgntmneeement suc IJurtsdtetton it became apparentthat

0.simple or Inde was provided to allow school boards the
ab|I|tyt)o make thgtdecmon T%|s IS despite the ?act the Alas?<a Ombudsman
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Act seems to enV|S|?n such servjces for schools. ThIS amendment to.the
mbudsman Act allows school boards to chooseor rmmate urisdiction by
the Office ofi]he Ombugsmanb resolution Ind eEen ently. from decisions
made by anot ereeﬁte bo either the Alaska Coun (! g choo
Administrators nor the Association of Alaska Schoo Boards found objection

to this provision.

Please let me know if ?u have any Quesnons regardmg the Office of the
Ombudsman or this proposed legislation.” Yqu may be Interested to Know the

Attornez General's off| %has revieweq the bill. THey did not otgfect to |ﬁ ape\;oac
1AM anxious to work with your committee to a53|stt e passage of this b ouid
Opr%eucdgﬁ?a)aourcsupport ofwhat believe to be |mportant |mprovements to Alaska's

Sincerely,

Duncan C. Fowler
Ombudsman

Enclosh
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agency, the a%ency has initiated corrective
action or commits itSelf to take corrective action
substantially as recommended.

) If an a%enc does not injtiate corrective
action or does pot commit itself to take correc-
tive action substantially as_presented In_the
ombudsman’s recommeéndation or _modified
recommendation, the ombuydsman will, in his
or her discretion, after conadermg any response
received from the agency, supmit & report of the
matter to the ch| f executive officer of the
age or to the governor and then make a

ort to the legislature, to the press, or to, the
pub ic, as the onbudsman considers appropriate.

0) The rovmons of fgb) of th|s section do not
limit the mbudsman from making a report on
any investigation to the le sIature the press,
or the ublic, as the ombudsman considers
Eff. 9/16/34, Reg. 91, am

39 | te 57)
, Reg.
Authority: AS 24.55.090
AS 24.55.200

21 AAC 20.250. COMPLAINANT TO BE
INFORMED. Within 15daévs after rece| tofan
agency’s acceptance or rejéction o an ombuds-
man’s’ recommendation “or modified recom-
mendation, the ombudsman will notify the com-
glamant of the result of the mvesttgatlon and
f the action taken or pro osed fo bé taken by

the agency. (Eff. 9/16/84, Reg. 9
Authortty: AS 24.55.090

ARTICLE 4.
CONFIDENTIAL INFORMATION

I
300 Disclosure of confidential information
310, Disclosure with written consent
320. Disclosure of information from public

SQUIrces

330.  Disclosure as statistical information
0. Disclosure to agency

. Assertion of privacy interest by agency
360. DISC osure to the complainant
370.  Disc osure to governor, legislature, or
380,
390

rand jury
ublic dlsclosure
. De initions

OMBUDSMAN

21 AAC 20.240
21 AAC 20.340

2L AAC 20.300. DISCLOSURE OF CONFI-
DENTIAL _INFORMATION. A confidential
record provided by an agency or a person to the
office of the omBudsman. ddring the course of
an ombudsman's Investigation™ may not be
disclosed b the office “of the ombudsman
except as pr Igtt vid e m 21AAC 20310 —21 AAC

'0.390. egn
onity: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.310. DISCLOSURE WITH WRIT-
TEN CONSENT. The ompudsman will, in his
dlscretlon disclose a confidential record If the
om udsman flrstt obtg;rr]tst grvmvgttttgrr]t c]ohseenct of

rson about whom | lon i -
%(?eh)tela record reIates E# /16/84 Req. 0%

u hority: AS 2455,
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.320. DISCLOSURE OF INFOR-
MATION PROM PUBLIC SOURCES. The
ombudsman will, in his discretion, disclose a
confidential .record if the information contajned
i the record Is reasonably obtainable from
other public sources without” the consent of the
Eerson about whom the information relates.

Eff. 9/16/84., Reg. 91)
Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.330. DISCLOSURE AS STATIS-
TICAL INFORMATION, The ombudsman waill,
in_his_discretion, disclose information. con-
tained in a conftdentlal record as a statistical
report if the, person aboyt whom the informa-
tion relates 1S not |dent|f|able In the statistical
report. (Eff. 9/T6/84, Reg. 91)

Authortty AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.340. DISCLOSURE TQ AGENCY.
Except as provided in 21 AAC 20.350, the
ombudsman will, n.his discretion, disclose to an
agency a confidential record produced by the
agency .or a confidential_ record used by the
aﬂenc in the conduct of its business in order to
anlé the ombudsman to present a finding,

21-12.2
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opinion, or recommendatrcin made to the

agency. (Eff 9/16/84, ?
Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.350. ASSERTION OF PRIVACY
INTEREST BY AGENCY. If the ombudsman
receive., written notice from an agency which
has Iprovrded a confidential record tha* it asserts

privacy Interest in the record, the ombuds-
man

(1) wall, in his discretion, disclose the record
only to the gerson or persons within the agency
having custody of the record;and

gg will, |n his drs&retron make any other
disclosure of t erecor on /%An accordance with

21 AAC 20.380 e%
Aut on S 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.360. DISCLOSURE TO THE
COMPLAINANT', The ombudsman may not

disclose information In a record to the comﬁlarn-

ant |f federal or state law or redulatron propibits
disclosure of the record to the complainant,

(Eff. 9/16/84, Reg. 9
Authonty. AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.370. DISCLOSURE TO GOVER-
NOR, LEGISLATURE, OR GRAND JURY. If
the ombudsman determrnes that a confrdentral
record produced by an a encY should 5
cIosed under ASZ 55.200 to the 9overnor te
le rs ature or a q(and jury in_order for the
om udsman to seék review of a finding, opinion
8r recommendation, the ombudsman will, in his
Iscretion, returnterecord to the aglenc that
Phroduced Ittanth recommend t#]ts | dis osure r
e agency to the governor, the legislature, 0
the gr%nd }/ury, as ap%?rcable Eft. 9 /a84 Reg.

Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.380. PUBLIC DISCLOSURE, (a)
The provisions of this section apply to

(1) disclosure of a confidential record to a
ﬁerson within an agency other than the person
avrng custody of & confidential record If that
record has been Rrovrded to the ombudsman by
the agency and the agency has asserted a privacy
interést under 2 AAT 20.350; and

82[? ublic disclosure under AS 24.55.200 of
ac fr ential record produced by an agency.

rhbg Befored cIosrng acontrdentral record the
omoudsman wr give“written notice to the

agency havin custody of the record and to the
person abouf” whom ‘information in the record

21-12.3
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relates that the ombudsman intends to dis ose
the record at the ex rratron ofa 15-cay p. od.
period durh % ich the a encyoragerson
h object canb exter, ded by the ombudsman
at the requesto th eg el icy orperson. In provid-
Ing. notice, the. om gman will indicate the
basis of the decision to disclose the record.

(©) The agency or Rerson to whom notice is
8|ven under (b) of this section ma b{ect to
Isclosure of the record by frlmq with the
ombudsman a written obaectron 0 the dis-
closure. The objection filed by the agency or
person must identify the portion of the reCord
hat the agency or person believes should remain
confidential and must state the reasons for the
objections to disclosure.

( obJectron to disclosure has not been filed
th the ombudsman in accordance with (c) of

thrs section at the end of .odays from the date of
notice, or of any extension of that gerrod
\a\pﬁrove by the ombudsman, the ombygsman
in”his discretion, disclose the confidential

record.

% If objectjon to disclosure | |s filed with the
ombud sman In accordance with (C) of this sec
tion and If, despite the o fectron
ombudsman belreves that disclosure of the
record Isessential to obtain agency acceptance of
a findingand implementation ofd recommenda-
tion In order to correct an action, decrsron or
omission of the agency thaé Was detrmenta to
th comolainant, the ombudsman will give wn:-
ten notice to the agency or to the person or
persons making opjéctioh under (C) of this sec-
lon that he in engs to disc pse therecord. In his
notice, the ombudsman wi

(1) briefly state the reason or reasons for his
decision to disclose;

(bJ indicate the date on which the
om dsman expects to make public disclosyre
of t er%cord N tsoonerthan 15 days from the
date of his notice; and

(m) state that the date ma?]/ the extended onlly
by mutyal agreement between the agency or pe
sOn and the ombudsman.

% f) Atany time before expiration ofthe date on
which the ombudsman indicates that he will dis-

OMBUDSMAN

21 AAC 20.380
21 AAC 20.390

close the document to the publrc an apency ora
person to whom notice is required {0 be sent
under (e) of thrssectron ma app to th esu erior
court for an order preventing teom udsman
from disclosing the record In making a deter-
mination as t0 whether the ombudsman may
disclose the record

(1) ifthe record contains hoth disclosable and
confidential mformatron and the confrdentral
Information cited %/t £ agency or person o Ject
Ing to drsclosure of he record ma[y be reasonabl ny
separated from confidential p 1ons In a ma
ner that erI allow meaningful information to be

rsc 0sed, th e court may determine that the con-

dential m(prmatron identified under the
aut orrty cite %t ea%enc Or Person 0 aectrno
to disclosure of the Information or recor mus
be deleted and thereafter ma()j/ allow t
pmbudsman to release the disclosable rnforma
lon;

If the record Is wholly confidential, or |f
the )ecord contains both drzclosable and confi-
dential mformatron and the confidential infor-
mation cited b%/t e agency or p]ersob objectin to
drsclosure of the re or can ot_be rgasonably
separated from confidential portrons in a man
nerthat will allow meamnglfu mformatron to be

disclosed, the court may allow the ombudsman
grsclose the record |taPhe court determines that

the need for drsclosure outwerg}hs the nature an
werght of teprrvac |nt%;s asserte by the

agericy or person. (
Yo Authority: RSZ 29.090
AS 2455760
Art. |, sec. 22, Alaska Constitution

21 AAC 20.390. DEFINITIONS. In 21 AAC
20300 — 21 AAC 20.390

1) “confidential” meansarecordorrnforma
tion ’In a record that Is nondisclosable under a
valig federal or Alaska statute or requlatron or ba/
aprrvr ege, exethron or principle recognize

the .courts, or by an agency protective”order
aalthorrzeg hy awy Sy

01(180&%730n has the same meaning as in AS

3) “record” means a document, aper
memorandum, book, letter, drawing ma§ pat
photo, photographic file, motion prctur
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microfilm, mlcrophotogr gh exhibit, magnet|c
orpapertape Punc hed Car orotherltemo any
ofher matéria regardless of physical form or
characteristic, developed or received under law
or in connectlon with the transactlon of official
busingss by an aﬁencplor gerson and Preserveii
as eV| ence of the o gam ation, function PO

ICIEs, ecmons procedures, 0 erations, or other
activities of th ealgency or pe son or hecause of
the mformatlona value In them: the term also
Includes staff manuals and_ instructions to staff
that dlrectly or |nd|rectly affect the public. (Ef.

s Authority: AS 24.55.090
AS 2455160
Art. |, sec. 22, Alaska Constitution
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(HAND DELIVERED)
February 12, 1990

Representative H. A. “Red" Boucher
Chairman, House State Affairs Committee
Room 102

Capital

Re: HB 452
Dear Representative Boucher:

After discussing with Mr. Fowler the Alaska Court
System®"s concerns about the Ombudsman®s access to court
records, we have agreed that the need to maintain the confi—
dentiality of sealed court documents can be met by amending
Sec. 8, paragraph (a)(4) as follows:.

(€)) notwithstanding other provisions of
law, have access at all times to records
of every state agency, 1including confi—
dential records. Sealed <court records
must be subpoenaed.
Thank you for your consideration of this amendment.

Sincerely,

C: Duncan Fowler
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Referred: State Affairs and Finance

BY THE RULES COMMITTEE BY REQUEST OF THE LEGISLATIVE COUNCIL

4s amelbdea

IN THE SENATE
SENATE BILL NO. 416
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the office of the ombudsman and
to the powers and duties of the ombudsman.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.55.040(b) is amended to read:

(b) If the term of an ombudsman expires without the appointment
of a successor under this chapter, the incumbent ombudsman may con-
tinue in office until a successor is appointed. If the ombudsman
dies, resigns, becomes ineligible to serve, or is removed or suspended

from office, the person appointed as [DEPUTY OMBUDSMAN BECOMES] acting

ombudsman under AS 24.55.070(a) serves until a new ombudsman is ap-
pointed for a full term.
* Sec. 2. AS 24.55.070(a) is amended to read:

(a) The ombudsman shall [MAY] appoint a person to serve as
actinR [DEPUTY] ombudsman in the absence of the ombudsman. The om-
budsman shall also appoint assistants and clerical personnel necessary
to carry out the provisions of this chapter.

* Sec. 3. AS 24.55.070(b) is amended to read:

(b) The ombudsman may delegate to the [DEPUTY OR] assistants any
of the ombudsman's duties except those specified in AS 24.55.190 and
24.55.200, however, during the ombudsman's absence from the principal
business offices, the ombudsman may delegate the duties specified in
AS 24.55.190 and 24.55.200 to the acting ombudsman [DEPUTY] for the
duration of the absence. The duties specified in AS 24.55.190 and

24.55.200 shall be performed by the acting [DEPUTY] ombudsman when

SB0416a -1- SB 416
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serving [AS ACTING OMBUDSMAN] under AS 24.55.040(b).

* Sec. 4. AS 24.55.080(a) is repealed and reenacted to read:

(a) Subject to restrictions and Ilimitations imposed by the
executive director of the Legislative Affairs Agency, the administra-
tive facilities and services of the Legislative Affairs Agency, in-
eluding computer, data processing, and teleconference facilities, may
be made available to the ombudsman to be used in the management of the
office of the ombudsman and to carry out the purposes of this chapter.
Sec. 5. AS 24.55.090 is amended to read:

Sec. 24.55.090. PROCEDURE. (a) The ombudsman shall, by regula-
tions adopted wunder the Administrative Procedure Act (AS 44.62),
establish procedures for receiving and processing complaints, conduct-
ing investigations, [AND] reporting findings, and ensuring that confi-
dential information obtained by the ombudsman in the course of an
investigation will not be improperly disclosed.

(b) The [HOWEVER, THE] ombudsman may not charge fees for the
submission or investigation of complaints.

Sec. 6. AS 24.55.130 is amended by adding a new subsection to read:

(c) Notice given under this section may be oral but the om-
budsman shall state in writing the reasons for not investigating a
complaint if requested by the complainant.

Sec. 7. AS 24.55.140 is amended to read:

Sec. 24.55.140. NOTICE TO THE AGENCY.” If the ombudsman decides
to investigate a complaint, the ombudsman shall notify the agency of
the intention to investigate unless the ombudsman believes that ad-
vance notice will unduly hinder the investigation or make it ineffec-
tual. Notice given under this section may be oral or written, at the

discretion of the ombudsman.

* Sec. 8. AS 24.55.160(a) is amended to read:

B 416 -2- SB0416a
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(@) In an investigation, the ombudsman may
(1) make inquiries and obtain information considered neces-
sary;
(2) enter without notice to inspect the premises of an
agency, but only when agency personnel are present; [AND]
(3) hold private hearings; and
(4) notwithstanding other provisions of law, have access at
all times to records of every state agency, including confidential
records « ZYtrcpy S.Sex, ljv) courf‘vyCc fay'd of -f
Sec. 9. AS 24.55.170(a) is amended to read:
(a) Subject to the privileges that [WHICH] witnesses have in the

courts of this state, the ombudsman may compel by subpoena, at a

specified time and place, the

(1) [COMPEL BY SUBPOENA, AT A SPECIFIED TIME AND PLACE,

THE] appearance and sworn testimony of a person who the ombudsman

reasonably believes may be able to give information relating to a

matter undei investigation; and

(2) production by [COMPEL] a person o¥Ntleatref\érdBvthat

SUBPOENA, TO PRODUCE DOCUMENTS, PAPERS, OR OBJECTS WHICH] the ombuds-

man reasonably believes may relate to the matter under investigation.

Sec. 10. AS 24.55.180 is amended to read:

Sec. 24.55.180. CONSULTATION [WITH AGENCY]. Before giving an
opinion or recommendation that [WHICH] is critical of an agency or

person, the ombudsman shall consult with that agency or person. The

ombudsman may make a preliminary opinion or recommendation available

to the agency or person for review, but the preliminary opinion or

recommendation is confidential and may not be disclosed to the public

by the agency or person.

* Sec. 11. AS 24.55.190 is amended by adding a new subsection to read:

SB041ba -3- SB 416



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

(c) The report provided under (a) of this section is confiden-
tial and may not be disclosed to the public by the agency. The om-
budsman may disclose the report under AS 24.55.200 only after provid-
ing notice that the investigation has been concluded

(1) to the agency; and

(2) if the investigation was conducted in response to a
complaint, to the complainant under AS 24.55.210.
Sec. 12. AS 24.55.310 is amended to read:

Sec. 24.55.310. CONFLICT OF INTEREST. The ombudsman, the actinR
[DEPUTY] ombudsman and their professional staff are subject to AS 39.-
50 (conflict of interest).

Sec. 13. AS 24.55.37.0 is amended to read:
Sec. 24.55.320. MUNICIPALITIES AND SCHOOL DISTRICTS. A  munic-

ipality or school district may [BY ORDINANCE] elect to become subject

to the jurisdiction of the ombudsman appointed under this chapter. | f
a municipality or school district so elects, it shall notify the
ombudsman of that election and shall thereafter be considered an

agency for the purposes of this chapter. If a municipality or school
district subjects itself to the jurisdiction of the ombudsman, the
municipality or school district shall pay its po rata share of the
cost of the operation of the office of the ombudsman based on the
number of complaints or the case load emanating from that municipality
or school district, as prescribed by the ombudsman. If a municipality
or school district elects to remove itself from the jurisdiction of
th' ombudsman, it [SHALL DO SO BY ORDINANCE,] shall notify the ombuds-
man of that election and shall not thereafter be considered an agency
for the purposes of this chapter. A municipality that elects to
become subject to the jurisdiction of the ombudsman or to remove

itself from that jurisdiction must do so by ordinance. A school

B 416 -4- SB0416a



district that elects to become subject to the jurisdiction of the

ombudsman or to remove itself from that jurisdiction must do so by

resolution.

Sec. 14. AS 24.55.330 is amended by adding a new paragraph to read:

(4) "record"” means a document, paper, memorandum,

letter, file, drawing, map, plat, photo, photographic file, motion
picture, film, microfilm, microphotograph, exhibit, magnetic or paper
tape, punched card, or other item developed or received under law or
in connection with the transaction of official business, but does not

include an attorney's work product.
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Representative H. A. "Red" Boucher
Chairman, House State Affairs Committee
Room 102

Capital

Re: HB 452
Dear Representative Boucher:

After discussing with Mr. Fowler the Alaska Court
System"s concerns about the Ombudsman®s access to court
records, we have agreed that the need to maintain the confi—
dentiality of sealed court documents can be met by amending
Sec. 8, paragraph (a)(@) as follows:

4 notwithstanding other provisions of
law, have access at all times to records
of every state agency, 1including confi—

dential records. Sealed <court records
must be subpoenaed.

Thank you for your consideration of this amendment.

Sincerely

Staff Counsel

c: Duncan Fowler
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agency, the ag{ency has initiated corrective
action or commits itSelf to take corrective action
stantially as recommended.

(tb ) If an agenc does not initiate corrective
action or does no commit itself to take correc-
tive action substantially as presented In_the
ombudsman’s recomméndation or mOdIerd
recommendatjon, the ombudsman will, In° his
or erét?cretton after con3| ering an resg?nse
received from the agency, submit & report

matter to the chief executive officer of the
agency or to the governor and then make a
réport to the legislature, to the press, or to the
public, as the onthudsman considers appropriate.

r([c ) The rovmons of f@ of this section do not
limit the mbudsman making a report on
any |nvest| atton to the le |sIature the [ss,
or” the ft lic, E%s tge/18/r§4 udsgteagn Cé){t |d§rr€
R :

Authority: AS 24.55.090
AS 24.55.200

21 AAC 20.250. COMPLAINANT TO BE

"HMORMED. Witnin 15 days after receipt of an
e sy S acceptance or rejéction of an ombuds-
man's recommendation “or modified = recom-
mendation, the ombudsman will notify the com-
plainant of the result of the |nvest| atton and
of the action taken or ro% sed to bé taken by

the agency. (Eff. 9
A honty AS 24.55.090

ARTICLE 4.
CONFIDENTIAL INFORMATION

Section
300.  Disclosure of confidential information
310.  Disclosure with written consent
320, Disclosure of information from public
sources
330. Disclosure as statistical information
0. Disclosure to agency .
Assertion of privacy inferest by agency
360.  Disclosure to the complainant
370. Disc 8sure to governor, legislature, or
ran
380. Public dlg/closure
390. Definitions

OMBUDSMAN

2 AAC 20.300. DISCLOSURE OF CONFI-
DENTIAL INFORMATION A confidential

record rowded an agency or a person to the
office the ombyudsmagn da/nn che course of

an ombudsman’s |nvest|gat|on may not be

disclosed Iy the offtce of the ombudsman
exceBt as rEJrow ed in 21 AAC 20.310 — 21 AAC
20.390. (Eff. 9/16/84,

Re

ﬂtonz AS 24.55.090
AS 24.55.160

Art. |, sec. 22, Alaska Constitution

21 AAC 20.310. DISCLOSURE WITH WRIT-
TEN CONSENT. The ompudsman will, in his
discretion, disclose a confidential record If the
ombudsman first ohtains_the written consent of
the person about whom |nf0rmat|on |n the con-

fidential record relates. (Eff qs
Authority: AS 24 5160

Art. I. sec. 22, AIaska Constttutton

21 AAC 20.320. DISCLOSURE OF INFOR-
MATION FROM  PUBLIC SOURCES. The
ombudsman will, in his_discretion, disclose a
confidential record 1f the information contained
in the record 1Is reasonably obtainable from
other public sources withouf the consent of the
Derson about whom the information relates,

(Eff. 9/16/84, Reg. 9
Authonty. AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.330. DISCLOSURE A STATI?-
TICAL INFORMATION, The ombudsman wil
in his_discretion, disclose information. con-
tained in a confidential record as a Statistical
report If the person about whom the informa-
tion relates is not |dent|f|able In the statistical

report. (Eff. 9/16/84, Reg. 9

Authonty AS 24.55.090

AS 24.55.160

Art. |, sec. 22, Alaska Constitution

21 AAC 20.340. DISCLOSURE TQ AGENCY.
Except as provided in 21 AAC 20.350, the
omnudsman WI|| n htsdtscretton dtsclose to an
agency a confidential recor roduced

a enc¥ or a confidential record used b
a%enc in the conduct of its business in qr er to
ablé the ombudsman to present a finding,

21-12.2
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opinion, or recommendation made to the

agency. (Eff 9/16/84, R ? 91?
'Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.350. ASSERTION OF PRIVACY
INTEREST BY AGENCY. If the ombudsman
receives written notice from an agency which
has provided a confidential record that it asserts
a privacy Interest in the record, the ombuds-

man

(1) will, in his discretion, disclose the record
on Iy 0 the person or persons within the agency
having custody of the record; and

5 will, |n his drscretron make any other

discldsure of the record on )édn accorda ce with
21AAC20380(ff9/ e%\ Z)

Aut 0r| S 24.55.090

AS 24.55.160

Art. |, sec. 22, AIaska Constitution

21 AAC 20.360. DISCLOSURE TO THE
&OMPLAINANT The ombudsman ma not

sclose information In a record to the co R ain-

ant If federal or state law or re?ulatron pronibits
|scIosure of the record to the complainant.
(Eff. of Reg. 91)
Authority: AS 24.55.090
AS 2455.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.370. DISCLOSURE TO GQVER:-
NOR, LEGISLATURE, OR GRAND JURY. If
the ombudsman_ determines that a confidentjal
record produced by an a enc¥ should be dis-
cIosed nder AS 24.55.200 to the governor the
|s ature or a rand éur in_order for the
om udsman to se¢ vr fafrndrng ?prnron
gr recommen atrorh ompud sman will, n his
Iscretion, returp t erecord to the agency that
roduced it and recommend jts disclosure by
he agency to the governor, the legislature, or
gte) grand jury, as applicable.’ (Eff. 9716/84, Reg.

Authority: AS 24.55.090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20,380, PUBLIC DISCLOSURE, (a)
The provisions of this section apply to

OMBUDSMAN

21 AAC 20.340
21 AAC 20.380

(1) disclosure of a confidential record to a
Rerson within an agency other than the person
aving custody of & confidential record if that
secord has been rovided to the ombudsman by
the agency and the a en(a/ has asserte a privacy
interest under 21 AAT 2

(2)..public disclosure under AS 24.55.200 of
a conficential record produced by an agency.

Befored closing a confidential record, the
orn@u sman wr |vegwr|tten notice to the

agency havin custo y of the record and to the
pérson about” whom “information in the record

21-12.3
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relates that the ombudsman intends to disclose
the record at the expiration of a 15-cay period.

The period during which the agency ora person
may object can e extended by the ombudsman
at the réquest ofthe agency orperson. Ingrovrd
Ing. notice, the. ombudsman will indicate the
basis of the decision to disclose the record.

(C) The agency or Rerson to whom natice I
grven under {oft IS Section_may ob{ect to
%osure of the record b frhnttr the
udsman a written oba ction 1o the dis-
cosure The ohjectron filed by the agency or
Person must identify the portron of the record
hat the agnncy or person believes should remain
confidential and must state the reasons for the
objections to disclosure.

d% Ifobjectron to disclosure has not been filed
with the ombudsman in accordance with () of
this section at the end of 15days from the datg of
notice, or of any extension of that gerrod
apProved by the gmbudsman, the ombydsman

|, in”his discretion, disclose the confidential

record.

%If objection to drsclosure |s filed with the
mbud smz | In accord ance with (C) of this sec
tron and If, des ite the ob’ectron
ombudsman 'bell |eves that disclosure of the
record IS essental to obtain agencay acce tance of
afinding and implementation o reco menda-
tion In ‘order to correct an action, decision or
omission of the agency that was detrimental to
the complainant, the ombudsman will give writ-
ten notice to the agency or to the person or
Persons making opjéction under () of this sec-
lon that he Inténds to drsclose the record. In his
notice, the ombudsman wil

(D). briefly state the reason or reasons for his
decision to disclose;

2) indicate the date on which the
ombUdsman expects to make public disclosure
of the record, not sooner than 15 days from the
date of his notice; and

Q state that the d te may be extended onlly
by mutual a greement etween the agency or pe
son and the ombudsman.

Q Atany time hefore expiration ofthe date on
hroh the%mbudsman indicates that he wﬁl d?s

OMBUDSMAN

21 AAC 20.380
21 AAC 20.390

close thedocument to the, ubhc an agencyora
Ber on to whom notice i drre {0 he sent
er#e ofthrssectron may.a % 0 thesu erior
court for an_order preventin teom udsman
from disclosing the record making a deter-
miatron as t0 whether the ombudsman may
Isclose the record

P ifthe ...card confains both drsclosfable andg
confidential information and the confidential
Information cited by the agency or person object-
ing to disclosure ofthe record may be reasonabl

separated from confidential oortrons In a mar-

ner that WI|| allow meaningful information to be
drsc osed the court mar}/ determrnet at thecon
fidential Information 1dentified under the
authorrt cited by the agency or person obrectrnd
to discl osure of ein ormatron or record mus
be deleted and thereafter mag llow the
8ganbudsman to release the disclosable informa-

(2{) If the record Is Wh0||¥ confrdentral or If
the ford contajns bothd1 closable and confi-
dential information and the confidentjal infor-
matron cited bY the agency or person objectin to
disclosure of the record “cannot be reasonabl

separated from confidential oortrons In a man
nerthat will allow meanranu |nformat|on to be

disclosed, the court may allow the ombudsman
drsclose the record |faPhe court determines that

the need for drsclosure outweighs the nature and
Werg ht of the priva ft/ |nt%;st asserted by the

agency or person. (E
YOI Authority: RS 2355090
AS 24.55.160
Art. |, sec. 22, Alaska Constitution

21 AAC 20.390. DEFINITIONS. In 21 AAC
20.300 — 21 AAC 20.390

(1), “confidential” means a record or informa-
tion’in a record that is nondisclosable under a
valig federal or Alaskastatute or requlatron or bg
a pnvr ege, exethron or principle recognize

&/t e courts, or y an agency protectrve order
authorized by law:

B 06r())erson " has the same meaning as in AS

me orandum book, letter, drawing, ma

“record” means a document, Fat
photo, photographic file, motion picture, i

21-13
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m|crof|Im mlcrophotograph exhibit, magnetic
t bnaper tape, Punched card, or other item ofany
ler materia ardless of hP/swaI form or
characteristic, dev loped or received under law
or In connection W|th the transaction of official
business by an agency or person, and Preserved
as evidence of the ofganization, function, pol
ICIES, decmons procedures, 0 eratlons 0ro her
activities of the a en?y orp%son or ecause of
the Iinformational valUe in them: the term also

OMBUDSMAN

mclu es staff manuals and instructions to staff

t /at wectlg/ o |nd|rectly affect the public. (Ef.
.3 Authority: AS 24.55.090

AS 24.55.160

Art. 1, sec. 22, Alaska Constitution

21-14
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(a) In an investigation, the ombudsman may

(1) make inquiries and obtain information considered neces-
sary;

(2) enter without notice to inspect the premises of an
agency, but only when agency personnel are present; [AND]

(3) hold private hearings; and

(4) notwithstanding other provisions of law, have access at
all times to records of every state agency, including confidential
records, except sealed court records, production of which may only be
compelled by subpoena, and except for records of active criminal
investigations and records that could lead to the identity of confi-
dential police informants.

Sec. 9. AS 24.55.170(a) is amended to read:

(a) Subject to the privileges that [WHICH] witnesses have in the
courts of this state, the ombudsman may compel by subpoena, at a
specified time and place, the

(1) [COMPEL BY SUBPOENA, AT A SPECIFIED TIME AND PLACE,
THE] appearance and sworn testimony of a person who the ombudsman
reasonably believes may be able to give information relating to a
matter under investigation; and

(2) production by J[COMPEL] a person of a record or object
that [, BY SUBPOENA, TO PRODUCE DOCUMENTS, PAPERS, OR OBJECTS WHICH]
the ombudsman reasonably believes may vrelate to the matter under
investigation.
Sec. 10. AS 24.55.180 is amended to read:

Sec. 24.55.180. CONSULTATION [WITH AGENCY]. Before giving an
opinion or recommendation that [WHICH] is critical of an agency or
person, the ombudsman shall consult with that agency or person. The

ombudsman mnv make a nreliminarv 0Dinion or recommendation available





