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I t
FROM:Senator Patrick Rodjey^ Sponsor

RE :Senate Bill 3 - An Act relating to meetings held by the legislature 
or a committee of the legislature

Senate Bill 3 is similfar in some respects to last session's proposed open 
meetings constitutional amendment. However, I have taken a fundamentally 
different approach by introducing statutory changes rather than a 
prooosed constitutional amendment. Because of this, more specifics are 
required due to the fact that implementing legislation requires that some 
decisions be made which were merely authorized by constitutional 
amendment. The legislation provides that:

* Private, substantive discussion and debate is prohibited;

* Caucuses may meet in private only to consider matters of procedure, 
strategy, and organization;

* Interested parties may commence an action for mandamus, injunctive 
or declaratory relief for the purpose of stopping or preventing a 
violation of this law;

* Courts may not prescribe rules or procedures for the conduct of 
legislative business, or invalidate constitutionally enacted legislation 
because of a violation of this law;

* Courts may impose a civil fine up to $500 for wilful violation of this 
law; and

* Violation of this law is also a violation of the legislative ethics 
code.
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S U B J E C T :

TO:

FROM:

O p e n  m e e t i n g s
(W ork O r d e r  No. 6-0022)

S e n a t o r  P a t  R o d e y

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  Counsel]

Y o u  h a v e  r e q u e s t e d  t h a t  a b i l l  b e  p r e p a r e d  i n c o r p o r a t i n g  the 
e l e m e n t s  o f  SCS C S H J R  AA(SA) ( F i f t e e n t h  L e g i s l a t u r e )  into 
law, r a t h e r  t h a n  as a c o n s t i t u t i o n a l  a m e n d m e n t .

T h e  e n c l o s e d  b i l l  r e s p o n d s  to the r e q u e s t .

It s e e m e d  b e t t e r  to d e a l  s p e c i a l l y  w i t h  the l e g i s l a t i v e  m a t ­
ters i n  a s e p a r a t e  s e c t i o n ,  s t i l l  w i t h i n  A S  44.62, r a t h e r  
t h a n  t r y i n g  to a m e n d  e x i s t i n g  AS 4 4 . 6 2 . 3 1 0 .

B u t  l e t  m e  o b s e r v e  t h a t  it w o u l d  be  e v e n  b e t t e r  to deal w i t h  
the l e g i s l a t i v e  m a t t e r s  in th i s  a r e a  s p e c i a l l y ,  say w i t h  a 
n e w  s e c t i o n  in A S  24 (the l e g i s l a t u r e )  r a t h e r  t h a n  t r y i n g  to 
de a l  w i t h  s e p a r a t e  i s s u e s  w i t h i n  the e x i s t i n g  f r a m e w o r k  of  
A S  4 4 . 6 2 . 3 1 0  - 4 4 . 6 2 . 3 1 2 .  T h e  l o gic o f  this s u g g e s t i o n  is 
that I w o u l d  d e l e t e  f r o m  A S  4 4 . 6 2 . 3 1 0  - 4 4 . 6 2 . 3 1 2  all t h o s e  
m a t t e r s  d e a l i n g  o n l y  w i t h  l e g i s l a t i v e  m a t t e r s .

T h e  r e a s o n  for this, in m y  v i ew, is t h a t  the l e g i s l a t u r e  i_s 
d i f f e r e n t  f r o m  a n y  m u n i c i p a l  g o v e r n i n g  b o d y  in t h e  state. 
B e c a u s e  of the c o n s t i t u t i o n ,  I d o u b t  t h e  a b i l i t y  of the 
c o u r t s  to d e c l a r e  v o i d  a n  e n a c t m e n t  o f  the l e g i s l a t u r e  w h e r e  
the r e q u i r e m e n t s  of art. II ot the A l a s k a  C o n s t i t u t i o n  h a v e  
b e e n  m e t ,  e v e n  a s s u m i n g  that so m e  c o m m i t t e e  of the l e g i s l a­
ture e g r e g i o u s l y  v i o l a t e d  o p e n  m e e t i n g  r e q u i r e m e n t s .  A s  I 
s u g g e s t  be l o w ,  I b e l i e v e  that A S  4 4 . 6 2 . 3 1 0 ( f )  is u n c o n s t i t u­
tio n a l  as a p p l i e d  to a c t s  of the l e g i s l a t u r e .  O n  the o t h e r  
hand, the a b i l i t y  o f  the c o u r t s  to d e c l a r e  v o i d  the a d o p t i o n  
of a m u n i c i p a l  o r d i n a n c e  or the r e g u l a t i o n  of a n  e x e c u t i v e
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a g e n c y  f o r  a s i m i l a r  v i o l a t i o n  is u n d o u b t e d .

I h a v e  not, h o w e v e r ,  f o l l o w e d  the l o gic o f  this s u g g e s t i o n  
b e c a u s e  I a m  a w a r e  t h a t  this a r e a  is h i g h l y  c h a r g e d  p o l i t­
ica l l y  a n d  I do n o t  w i s h  to a d d  to y o u r  p r o b l e m s ,  e v e n  if 
the r e s u l t  s e e m e d  s u b s t a n t i a l l y  an i m p r o v e m e n t ,  w i t h o u t  y o u r  
ap p r o v a l .  S o m e  m a t t e r s  m a y  be n o t e d .  T h e  d i f f e r e n c e  
b e t w e e n  a c o n s t i t u t i o n a l  a m e n d m e n t  a n d  i m p l e m e n t i n g  
l e g i s l a t i o n  r e q u i r e s  t h a t  some d e c i s i o n s  b e  m a d e  th a t  w e r e  
m e r e l y  a u t h o r i z e d  in H J R  44. Thus, the b i l l  s t a t e s  th a t  the 
fine m a y  n o t  e x c e e d  $500; in  m y  r e v i e w  o f  the laws of  o t h e r  
states, I n o t e d  that s e v e r a l  s t a t e s  set t h e  p e n a l t y  at $500, 
some set it lower; n o  one sets it h i g h e r  (that I found).
The a m o u n t  could, n o n e t h e l e s s ,  be h i g h e r  o r  l o w e r  a n d  y o u  
w i l l  w i s h  to c o n s i d e r  the amou n t .

A n d  w h i l e  H J R  44 w o u l d  a u t h o r i z e  the l e g i s l a t u r e  to e s t a b­
lish " o t h e r  s a n c t i o n s " ,  I h a v e  n o t  p r o v i d e d  any. But, for 
yo u r  i n f o r m a t i o n ,  some of t h o s e  i d e a s  m a y  be n o t e d .

S e v e r a l  s t a t e s  a u t h o r i z e  a n  i n j u n c t i v e  o r  m a n d a m u s  o r d e r  so 
long as the c o u r t  o r d e r  do e s  n o t  " p r e s c r i b e  r u l e s  or p r o c e­
dures for the c o n d u c t  o f  l e g i s l a t i v e  b u s i n e s s . "  As  y o u  m a y  
recall, the l i t i g a t i o n  t h a t  g e n e r a t e d  t h i s  l e g i s l a t i o n  h a d  a 
r e q u e s t  b y  the p l a i n t i f f s  that the c o u r t  s p e c i f y  the a m o u n t  
of d e b a t e  th a t  s h o u l d  o c c u r  on the bill; t h e y  a s k e d  t h a t  the 
c ourt o r d e r  " s u b s t a n t i a l ,  de n o vo, i n d e p e n d e n t  a n d  p u b l i c  
r e c o n s i d e r a t i o n  o f  t h o s e  s u b s t a n t i v e  m a t t e r s  p r e v i o u s l y  d i s­
cu s s e d  i n  p r i v a t e . "  A b o o d  v. L e a g u e  of W o m e n  V o t e r s  of 
A l a s k a , 743 P . 2d 333, 1 3 4  ( A l a s k a  1987).

C a l i f o r n i a  p r o v i d e s  f o r  m i s d e m e a n o r  p e n a l t i e s .  Sec. 9030, 
Cal. G o v ' t  Code.

O r e g o n  a u t h o r i z e s  the a s s e s s m e n t  of a t t o r n e y  fe e s  at t r i a l  
and o n  a p p e a l  f r o m  the b o d y  v i o l a t i n g  t h e s e  p r o v i s i o n s .

It w o u l d  a l s o  b e  p o s s i b l e ,  I b e l i e v e ,  to m a k e  a v i o l a t i o n  o f  
the o p e n  m e e t i n g  r e q u i r e m e n t s  a v i o l a t i o n  of l e g i s l a t i v e  
e t h i c s ,
AS 24.60.

Iowa p r o v i d e s  e x p l i c i t l y  th a t  a m e m b e r  w h o  v o t e s  a g a i n s t  the 
v i o l a t i n g  m e e t i n g  m a v  n o t  b e  fined. Ch. 21, I o w a  Code, sec. 
21.6(3).
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S o m e  s t a t e s  e s t a b l i s h  s h o r t  f u ses tor l i t i g a t i o n ;  in Idaho, 
the c a s e  m u s t  b e  b r o u g h t  w i t h i n  six m o n t h s  of the o f f e n d i n g  
a c t i o n  a n d  in L o u i s i a n a  it m u s t  be b r o u g h t  w i t h i n  60 days.

F i n a l l y ,  as I h a v e  s u g g e s t e d ,  i n  m y  v i e w  A S  4 4 . 6 2 . 3 1 0 ( f )  is 
v o i d  as a p p l i e d  to the l e g i s l a t u r e ;  the s e c t i o n  p r o v i d e s  
th a t  a c t i o n  t a k e n  in v i o l a t i o n  o f  AS 4 4 . 6 2 . 3 1 0  is " v o i d . "

As a p p l i e d  to the a c t i o n s  of  m u n i c i p a l  g o v e r n m e n t  or of e x­
e c u t i v e  a g e n c i e s ,  the p r o v i s i o n  is a p p r o p r i a t e  a n d  t h e r e  are 
m a n y  cases, i n c l u d i n g  a f e w  in Alas k a ,  c l e a r l y  v o i d i n g  m u ­
n i c i p a l  or e x e c u t i v e  a c t i o n  tor a v i o l a t i o n .  3ut the q u e s­
tion  w h e t h e r  a n  a c t  of the l e g i s l a t u r e  h a s  t a k e n  e f f e c t  is 
d e t e r m i n e d  u n d e r  the p r o v i s i o n s  o f  a r t i c l e  II ot the A l a s k a  
C o n s t i t u t i o n  a n d  I am  q u _ t e  u n c o m f o r t a b l e  w i t h  a s u g g e s t i o n  
th a t  the l e g i s l a t u r e  can, b y  l e g i s l a t i o n ,  a u t h o r i z e  the 
v o i d i n g  o f  an act that u n d e r  the A l a s k a  C o n s t i t u t i o n  h a s  
b e e n  v a l i d l y  ena c t e d .

It is i n t e r e s t i n g  that t h e  r e c e n t  A b o o d  d e c i s i o n  aces n o t  
a d d r e s s  the q u e s t i o n ;  I h a v e  w o n d e r e d  w h e t h e r  the c o u r t  c o n­
c l u d e d  t h a t  it w a s  w i t h o u t  the a u t h o r i t y  to v o i d  an  act a n d  
for that r e a s o n  c o n c l u d e d  that t h e  m a t t e r  w a s  n o n j u s t i c i a -  
ble.

T h u s  I s u g g e s t  th a t  th i s  m a t t e r  b e  c l a r i f i e d  a n d  that sec. 
4 4 . 6 2 . 3 1 0 ( f )  b e  l i m i t e d  in its a p p l i c a t i o n  to m u n i c i p a l  and 
e x e c u t i v e  a c t ion.

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : m i  
w k m i 2 / 071

E n c l o s u r e



S B 3 P O O P . T X T

S B  3, R E L A T I N G  T O  M E E T I N G S  H E L D  B Y  T H E  L E G I S L A T U R E  O R  A  C O M M I T T E E  
OF T H E  L E G I S L A T U R E

T O  T E S T I F Y :

S E N A T O R  R O D E Y ,  B I L L  S P O N S O R  (KATIE)

S E E  S J R  1 (IT P R O B A B L Y  M A K E S  S E N S E  T O  D I S C U S S  S J R  1 A N D  S B  3 
S I M U L T A N E O U S L Y .  M A N Y  O F  T H E  P R O V I S I O N S  A R E  T H E  SAME, T H E  
B A S I C  D I F F E R E N C E  B E I N G  T H A T  S J R  1 A M E N D S  T H E  S T A T E  
C O N S T I T U T I O N  A N D  S B  3 A M E N D S  S T A T U T E .  S J R  1 IS P R E F E R A B L E  
B E C A U S E  I T  C A N  BE J U D I C I A L L Y  E N F O R C E D ,  W H E R E A S  S B  3 C A N N O T  
BE.)

F Y I :

O T H E R  D I F F E R E N C E S  F R O M  S J R  1:
SB  3 S P E C I F I C A L L Y  A L L O W S  D I S C U S S I O N  O F  S T R A T E G Y ,  
O R G A N I Z A T I O N ,  P R O C E D U R E  I N  P R I V A T E  C A U C U S  (PAGE 1, L I N E S  
24-25)

S B  3 E L A B O R A T E S  O N  P E N A L T I E S  (WHICH C O U L D  BE P A R T  O F  
S T A T U T O R Y  I M P L E M E N T A T I O N  T H A T  F O L L O W S  P A S S A G E  O F  
C O N S T I T U T I O N A L  A M E N D M E N T )  —  C I V I L  F I N E  M A X I M U M  $ 5 0 0  (PAGE 
2, L I N E  5), I N J U N C T I O N  T O  S T O P  A C T I O N  (PAGE 1, L I N E  26), 
V I O L A T I O N  O F  E T H I C S  C O D E  (PAGE 2, L I N E  8)
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IN THE SEN A T E B Y  R O D E Y  AN D  K E R T T U L A

S ENATE BIL L  NO. 3 

IN T H E  LEGISL A T U RE  OF THE STATE O F  A L A S K A  

SIXTEENTH LE G I S LA T U R E  - FIRST S E S S I O N  

A BILL

For an Act entitled: "An Act relating to meetings h e l d  by the legislature

or a committee of the legislature."

8 BE IT ENACTED BY THE L EGISLATURE OF THE STATE OF ALAS K A:

9 * Section 1. PURPOSE. The purpose of this Act is to ensure that the

10 public is not excluded during the substantive d e l i b e r a t i v e  and decision-

11 making stages of the budgetary and lawmaking process.

* Sec. 2. A S ^24.60 ,is amended by adding a new s e c t i o n  to read:

I o >  ~ ' OPEN M E E T I N G S VIOLATION. A  v i o l a t i o n of AS 44.-

12 *  Sec. 2. AS 24.60 ,is a

14 62.311(a) or (b) is also a v i o l a t i o n  of this chapter.

3. ( A S  44.62>is amended by adding a new s e c t i o n  to read: 

c t c LUA^g) A c i -  Sec> 44.62.311. M E E T I N G S OF THE LEGISLATURE A N D  ITS COMMITTEES.

17 (a) U n l e s s  the legislature or a committee of the legislature is

18 meeting in executive session authorized under A S  44.62.310(b), the

19 discussions and debates of eac h  house of the legislature and its

20 committees shall be open to the public.

21 (b) Except as provided in (a) of this section, private substan-

22 tive d i s c u s s i o n  and debate on legislation under its j u r i s d i c t i o n by a

23 quorum of a house of the legislature or a c ommittee is prohibited.

24 (c) Caucuses of the legislature may meet in private to consi de r

25 matters of procedure, organization, or strategy.

26 (d) A n  interested p e r s o n  may commence an a c t i o n  for mandamus,

27 injunction, or declaratory relief for the p u r p o s e  of stopping or

28 , -preventing a v iolation or threatened violation of (a) of (b) of this

29 section, or to determine the applicability of this section to an

5  J P *
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1 action or t h r e a t e n e d  future a c t i o n  of the legislature.

2 /  (e) A  c o u r t  m a y  not p r e s c r i b e  rules or proce d u re s  for the con-

-Iw £ 5 $ - \  ^duct of l e g i s l a t i v e  business or invalidate legislation enacted by the

/legislature b e c a u s e  of a v i o l a t i o n  of this section o r  A S  44.62.310.

(f) A  c o u r t  ma y  impose a civil fine not in e x c e s s  of $500 upo n  a

member of the legislature for a wilful violation of t his section or

AS 44.62.310.

(g) A  v i o l a t i o n  of (a) or (b) of this section is also a viola-

I SOSLj^

W i  cUec,7vU-

9 tion of AS 24. 60.

SB 3 -2- SB0003a



S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  
J a n u a r y  24, 1 9 8 9

C O M P A R I S O N  O F  O P E N  M E E T I N G  L A W S  A N D  P R O P O S A L S

U n i f o r m  R u l e  22 A S  4 4 . 6 2 . 3 1 0 ____________ S J R  1_____________________ S B  3

P r e m -  A l l  m e e t i n g s  o f  S a m e  a s  R u l e  22
ise a l e g i s l a t i v e

b o d y  a r e  o p e n  t o  
. . . t h e  g e n e r a l  
p u b l i c .

P r i v a t e  a n d  s u b -  S a m e  a s  S J R  1 
s t a n t i v e  d i s c u s­
s i o n s  a n d  d e b a t e s  
o n  l e g i s l a t i o n  
u n d e r  ics j u r i s ­
d i c t i o n  b y  a  q u o r u m  
o f  a h o u s e  o f  t h e  
l e g i s l a t u r e  o r  a c o m­
m i t t e e  is p r o h i b i t e d .

E x -  S a m e  a s  T o  d i s c u s s  m a t -  S a m e  as S a m e  as
c e p -  A S  4 4 . 6 2 . 3 1 0  t e r s  t h a t  m a y  A S  4 4 . 6 2 . 3 1 0  A S  4 4 . 6 2 . 3 1 0
t i o n  (1) a d v e r s e l y

i m p a c t  s t a t e  
f i n a n c e s  if i m­
m e d i a t e l y  k n o w n
(2) p r e j u d i c e  a 
p e r s o n ' s  r e p u­
t a t i o n  (3) b e  
r e q u i r e d  b y  l a w  
t o  b e  k e p t  
c o n f i d e n t i a l

P e n­
a l­
ties

B i l l  i n v o l v e d  
i s  r e t u r n e d  to 
h o u s e  o f  o r i g i n  
w i t h o u t  f u r­
t h e r  action. 
(Rule 54)

A c t i o n s  t a k e n  
in v i o l a t i o n  
o f  l a w  a r e  
void.

C o u r t  m a y  i m p o s e  
c i v i l  fi n e  a s  
s p e c i f i e d  i n  law? 
m a y  n o t  i n v a l i­
d a t e  l e g i s l a t i o n .

C o u r t  m a y  i m p o s e  
c i v i l  f i n e  (max­
i m u m  $5 0 0 ) ;  m a y  
n o t  i n v a l i d a t e  
l e g i s l a t i o n ;  i n­
j u n c t i o n  t o  stop 
a c t i o n  m a y  b e  
s o u g h t ;  is v i o l a  
t i o n  o f  e t h i c s  
code.

O t h e r  P r o h i b i t i o n  a p -  S a m e  as S J R  1.
p l i e s  o n l y  t o  
q u o r u m  of b o d y  
o r  c o m m i t t e e .

S p e c i f i e s  t h a t  
c a u c u s e s  m a y  
m e e t  in  p r i v a t e  
t o  c o n s i d e r  p r o­
ced u r e ,  s t r a t­
egy, o r g a n i z a­
tion.

R e q u i r e s  v o t e  
o f  p u b l i c  to  
e nact.
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MEMORANDUM

TO: Senate State Affairs Committee/fipembezs

FROM: Senator Pat Pourchot, Chairma

RE: January 25 Committee Hearing

DATE: January 24, 1989

On Wednesday, January 25 at 1:30 p.m. in the Beltz Room the 
Senate State Affairs Committee will hear the following bills:

SJR 1, Proposing an amendment to the Constitution of the State of 
Alaska relating to open meetings.

SJR 1 would place before the voters at the next general election 
a Constitutional amendment regarding open meetings. If the 
amendment were to pass, all private and substantive discussions 
and debates on legislation under its jurisdiction by a quorum of 
a house of the legislature or a committee would be prohibited.
The exception to this would be executive sessions as authorized 
by statute. If the amendment were violated, the court could 
impose civil fines and other sanctions authorized by statute, but 
could not invalidate legislation.

In 1986 the League of Women Voters sued after a series of closed 
meetings by the legislature. The Supreme Court ruled that 
although the legislature had violated existing statute and its 
own Uniform Rules governing open meetings, the court could not 
enforce compliance because the statute and rule fall within the 
legislature's rule making authority. Adoption of a 
constitutional amendment would provide a basis for judicial 
enforcement.

A fiscal note, indicating a cost of $2,200 to put the amendment 
on the ballot, is attached. Also attached is a summary sheet 
comparing SJR 1 to existing law and to SB 3.

SB 3. Relating to meetings held bv the legislature or a committee 
of the legislature.

SB 3 proposes statutory amendments, rather than a Constitutional 
amendment, regarding open meetings. Other than this basic
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difference, many of its provisions are similar to those of SJR 1 
(see attached chart).

SB 127, Relating to the private manufacture of and the definition 
of an alcoholic beverage.

SB 127 would exempt privately produced alcoholic beverages 
("homebrew") from most statutes governing alcohol, mainly those 
related to licensing. Homebrewing would still be prohibited in 
both "damp" and "dry" local option areas; municipalities would 
continue to have the authority to regulate homebrewing; sale to 
and possession or consumption by a person under age 21 would 
still be prohibited.

The current definition of alcoholic beverage was rewritten in 
1986 to encompass privately produced alcoholic beverages to 
eliminate a perceived loophole in the local option statutes. 
Although it is within the ABC Board's authority to issue a 
license for homebrewing, the Board has declined to do so.

The Great Northern Brewers Club has requested the statute changes 
contained in SB 127 in time for this year's annual Fur Rondezvous 
wine and beer judging competition. The competition has been 
temporarily cancelled awaiting statutory clarification.

As introduced, SB 127 included a change in the definition of 
alcoholic beverage to exclude from state regulation beverages 
that contain less than one-half percent of alcohol by volume.
This section has been dropped from the committee substitute due 
to concerns that it would allow the manufacture and possession of 
beverages such as "near beer" in local option areas.
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DATE: January 23, 1989
TO :Senator Pat Pourchot;, Chairman 

Senate State Affairs Committee
FROM:Senator Patrick Roef^, Sponsor
RE :Senate Bill 3 - An Act relating to meetings held by the legislature 

or a committee of the legislature
Senate Bill 3 is similfar in some respects to last session's proposed open
meetings constitutional amendment. However, I have taken a fundamentally 
different approach by introducing statutory changes rather than a
proposed constitutional amendment. Because of this, more specifics are
required due to the fact that implementing legislation requires that some 
decisions be made which were merely authorized by constitutional 
amendment. The legislation provides that:
* Private, substantive discussion and debate is prohibited;
* Caucuses may meet in private only to consider matters of procedure, 
strategy, and organization;
* Interested parties may commence an action for mandamus, injunctiver 
or declaratory relief for the purpose of stopping or preventing a 
violation of this law;
* Courts may not prescribe rules or procedures for the conduct of 
legislative business, or invalidate constitutionally enacted legislation 
because of a violation of this law,
* Courts may impose a civil fine up to $500 for wilful violation of this 
law; and

A l a s k a  £j>tate ^Legislature

* Violation of this law is also a violation of the legislative ethics 
code.




