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HB 86 EMPLOYEE ACCESS TO PERSONNEL FILES

NOTIFIED

REP. DONLEY, SPONSOR (GINGER BAIM)
PAT SMUTZ, AFL-CIO

TOM STUART, DEPT. LABOR

BEVERLY WARD, A.R.C.O.

Dehig ON0) Dept™  AdWALIS'A V!

F.Y.I.

STATE EMPLOYEES ALREADY HAVE ACCESS TO PERSONNEL FILES. HB 86
WOULD APPLY TO PRIVATE SECTOR ALSO.

INTENT: ENSURE THAT EMPLOYEE RECORDS PASSED FROM ONE EMPLOYER TO
ANOTHER ARE ACCURATE.

BILL DOESN'T REQUIRE EMPLOYERS TO ESTABLISH PERSONNEL FILES. BUT
IF DO HAVE THEM, MUST LET EMPLOYEES SEE THEM.

BEVERLY WARD (A.R.C.O0.) TESTIFIED IN HOUSE ~ NONE OF HER
CONCERNS
JLRCQ DMINISTRATIVE BURDEN

THEIR FILES
FORMER EMPLOYEES' FILES ARE SENT TO A PERMANENT STORAGE
LOCATION. HASSLE IF HAVE TO RETRIEVE 1
FILES MAY CONTAIN PROPRIETARY INFORMATION.

13 OTHER STATES AND WASHINGTON D.C. HAVE SIMILAR

CONNECTICUT - EMPLOYEE MUST PAY COST OF SUPPLYING DOCUMENT,
NOT JUST DUPLICATION COSTS. CAN ONLY VIEW 2 TIMES/YR. EMPLOYEE
MUST REQUEST IN WRITING. SOME MATERIAL OFF-LIMITS EVEN IF |IN
FILE: MEDICAL RECORDS, BONUS PLAN RECORDS, LETTERS OF REFERENCE,
ANYTHING TO DO WITH A CRIMINAL INVESTIGATION.

CALIFORNIA - CAN'T ACCESS LETTERS OF REFERENCE, CRIMINAL
INVESTIGATION RECORDS.

WASH. D.C. - ACCESS ONLY IN PRESENCE OF EMPLOYER. "CERTAIN
INFORMATION" CAN'T BE DISCLOSED.

MASSACHUSETTS - CAN'T ACCESS INFORMATION OF A PERSONAL
NATURE ON SOMEONE OTHER THAN THE EMPLOYEE.

DELAWARE, ILLINOIS, AND OTHERS ALSO LIMIT WHICH DOCUMENTS
MAY BE ACCESSED.

MANY STATES ALSO ADDRESS WHAT AN EMPLOYEE CAN DO IF HE

DISAGREES WITH WHAT'S IN HIS FILE.



) P.0. Box 201844
An Affiliate of the American Cimvil Liberties Uni Anchorage, AK 99520-1844

Office Location:

To: Senate State Affairs Commrttee a0k st
From: Jamie Bollenbach, Alaska Civil Liberties Union pligier o
Re Comments on HB 86 I
Date: March 21, 1969 o e or

The Alaska Civil, Liberties Union stronglg supports HB 06. The. Union s,
Interested in this as an ISsue of faimess in e Iployrhent within, the private
and public sectors With the recent Alaska Suprere Court decrsron
restrrctrn%t e privac X/rrg hts of private secﬁor empore/ees Undler our state
constitution Iegrsla tive ctront grant employees the right to Inspect and
copy their own personnel file is latidadle;

Employers as well as employees haye an interest in this Ie[%rslatron The

accuracy of the Information’in the file maydepe mane po%/esabr ity
{0 exarrine and review, the contents of the'file. Information co tarned In

these files Is often crrtrcal {0 an emplo ee's career. Anaccurate file
facrIrtates farr dealing for the employet atdthe emplo ers anility to
gr erly evaluate, Therecog[nrtron that Information Infl es ITay 1ot

Se accurate Was, part of the reasrfn the Freedom or Information Act
gran S mdrvrduas the right to Inspect files kept on thembyso feceral
gencies. Faimess In employment also requires that a person at least e
entitled to know the reasons for acverse employment action,

An Inaccurate and poorly kept personnel rlecanalso follow an employee
around etookrnp P/ oth%r e\hrk It 1s difficult andsometrmesrmy

mpossible for an e onee to evaluate whether Informatiqn traded

een a former and a pros ectrve 0 ]phoyer 1S correct vvrthoutlthe
U recelved severa

rRloyeesabrlrt t]lns ect the fil (t c
laints durrng the Jast, earonte radrngo n ormatron n personnel
If the information rs vrron%t mrch harming their ch ance

em ?o ment, af present there IS 1} an emplovee can @ ut It
common law protections exist, buf these tend to ke libel and slander,
Clef amatron of character or emotional distress claims. The conduct of the
ﬁah)o er must usuall outra?eous for such a claim to stand, and since
ople In this situation are unemployed, thier anility to sue s

limited.

S$0d FVSOIT 60 '03
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The simplest way to avoid many of these problems, and more lawsuits
between emplayers and employees, would e to grant the right to Inspect
the personnel file. Most em[ployers and employees are consclentious, and
believe that dlsPutes over the accuracy of Information would tend to work
out Informally. If not, and the Inaccurdte information remains, employees
V\ﬁ)]u|d at Il?ast know what to expect wnen seeking promotion or lookirig for
other work.

As g matter of ulth mteres‘, state en? f?deral law limits inquiry into an
grrgflo ee's marital status, re g%mus_be lefs, ra(i<e, sex, or.national” origin,
P sage of HB 86 creates aflid|t|ona| Check on discrimination in

employment. An unscrupulous employer who kept files on a person's
religious beliefs, for example, would risk the employee finding out and
pursuing a legitimate discrimination claim.

At least seven states have similiar stafutes - California, Mchigan
Connecticut, Maine, Oregon, Pennsylvania, and Wisconsin.

|-886 vvouI% help keep the Information in Qersonnel files limited to
,e?mmate Usiness [nterests, contribute to the accuracy of that
Information, and promote fair dealing between employers and employees.

Please contact me anytime i you have questions or would like further
comments.

d IAVSO : XX 60 "03



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

May 31, 1988

MEMORANDUM
TO: Representative Dave Donley

FROM  Sandi Depue
Administrative Officer

RE: Other States' Legislation Allowing Private Sector Employees Access
to Personnel Files
Research Request 88.259

You asked this agency to determine whether other states allow private
sector employees access to their own personnel files. In our effort to
gather this information, we contacted the National Conference of State
Legislatures (NCSL) and the Council of State Governments (CSG). Our
findings are summarized in this memorandum and in the attached document.

Thirteen states, plus the District of Columbia, have statutes which allow
private sector employees access to their personnel files. The pertinent

states are California, Connecticut, Delaware, Illinois, Maine, Massa-
chusetts, Michigan, Nevada, Oregon, Pennsylvania, Rhode Island, Washington,
and Wisconsin. In some cases, the statutes also address photocopying of

documents within a file and an employee's right to correct or add documents
to his or her file.

Brenda Trolin, of NCSL, sent copies of pages from the Employment
Coordinator which deal with worker privacy laws (attached). The first page

of the information indicates: "...The absence of an entry for any
particular state means that worker privacy issues are not expressly
regulated in that state by legislation " Besides covering drug and AIDS

testing, and various other privacy issues, the document details those
states that have legislation regarding employee access to personnel files

and gives a short summation of the legislation. | have highlighted the
relevant sections of each state's summary. State statute citations are
noted; we did not, however, photocopy the actual statutes. If you would

like copies of them, or those of a particular state, please let us know.

| hope you find this information useful. If you r ,d further information,
please contact this agency.

Attachment



Worker Privacy

1EP-21,856

HEP-21,851. Worker privacy.

Whether, and to what extent, employees have rights protecting them
from employer intrusion into their privacy are questions governed primar-
ily, and almost exclusively, by state law.

Other than the federal Privacy Act, which
relates to governmental intrusion into individu-
als” freedom (HEP-"SS| et seﬂ.),, and some
court decisions holdm%.ﬂtle VIl inapplicable
to employers’ use of lie detectors and other
truth tests fl] EP-21,852?‘, the federal govern-
ment has thus far left the question of worker
rivacy in the private sector to regulation by

Phe state legislatures.

Many states have enacted privacy statutes
that deal with some aspect of the isSue. Some
states regulate the process by which an em-
plo(yer gathers information about employees
and prospective employees, as well as how an
emp[o¥er can use or disclose to third parties
the information gathered. With respect to the
Pathermg of information, a particularly preva-
ent form of Ieﬁrslanon deals with the use of
polygraph or other honesty tests. Another area
of ‘common legislative concern involves the
means by which an employee can gain access to
his personnel file and correct or remove infor-
mation from that file.

~f/Note to Personnel: Statutory worker pri-
vacy requirements should be implemented in
company personnel policies dealing with
matters “such as emplolyee selection (HPM-
10001 et seq?, job evaluations fl| PM-12081
et seq), performance appraisals (1]PM-14,
051 et seq.), employee assistance programs
(HPM-14,801 et seq.), and counseling pro-
grams (HPM-14831 et seq.).
_ The following divisions (UEP-21855 et seq.)
identify and describe the provisions of state
r|vac¥ statutes,1which have been enacted in
states, as well as the District of Columbia.
The absence of an entry for any particular state

1 The reader is ca inedﬁethis reatment. diSousses
%?L%%%\IC |oc%]éa§| e ahwn%l ﬁ@%ﬁﬁ%
B e I

100S ?a%ora;g)n. 'y Comp

F2a 751, 30 BNA

]eagr eﬁ r%on er 618 e
2. Ramirez v8 A (18%2, A85 o/

(e}

means that worker ﬁrivacy issues are not ex-
pressly requlated in that state by legislation.

UEP-21,852. Effect of Title V I on use of lie
detector tests.

Under Title VII, employers’ use of polygraph
tests to assure employee honesty has~hbeen
aﬁproved, at least where the tests are not
shown to have been applied unequally to,* or to
have a disproportionate impact on,3 minority
persons.

caution; Ev~n_though using a lie detector
may not violat >Title VII, thiS doesn’t neces-
sarily mean employers may do so with |mEu-
nity.” A number of states have enacted stat-
utes prohibiting the practice, For example,
the California “statyte prohibits private em-
ployers from requiring applicants or employ-
ees’ to take a polygraph as a condition 0f
employment — or ~continued  employment
(HEP-21,861).

Under State Laws

Arizona

1EP-21,855, Under what conditions can con-
sumer report information about employees he
gathered. _ _

A consumer reporting agency mag furnish a
consumer report to any perSon the agency
believes will ‘use the information for employ-
ment purposes.4

UEP-21,856. How an employer can use con-
sumer repurt information in a personnel file.

An employer that makes an adverse employ-
ment decision with regard to an individual
must, upon written request, disclose the name
and address of any consumer reporting agency

P T B B L
3 EBCe)CclP&)chion No. 76-65 (Nov 21, 1975) CCH EEOC
4, Ariz RS §44-1692 subd 1)

ALWAYS CHECK CURRENT MATTER IN BACK OF VOLUME

EMPLOYMENT COORDINATOR
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fl EP-21,856

that has furnished a consumer report consid-
ered in making the determination.5

California

DEP-21,860. Under what conditions can con-
sumer report information about employees be
gathered.

An investigative consumer reporting agency
may furnish an investigative consumer report
to any Elerson the agency believes will use the
information for employment purposes.5 If an
investigative consumer report is sought for
employment purposes, the person procurmP or
causing the report to be made must, no [ater
than three days after the date on which the
report was first requested, notify the consumer
in writing that an |nvest|%at|ve consumer report
will be made. However, this rule does not apply
when the report is sought for purposes of
promotion or reassignment,7 or to determine
whether an employee is to be retained or is
_enga?ed in any criminal activity likely to result
in a loss to the employer.8

HEP-21,861. How an employer can use poly-
graph, voice stress analysis, or similar tests.

No employer, other than the federal or state
government, or an agency or local subdivision,
may require any applicant or employee to
submit to a p.ollygra?h, lie detector, or ‘similar
test as a condition of employment or continued
employment.® Furthermore,” no em,pl,oYer can
request that ang person take or administer such
a test without first advising the person, in
writing, at the time the test is to be adminis-
tered, that the employer does not have the
ngi(ht to demand or require that the test be
taken.D In addition, no system that examines
or records the voice prints or other voice stress
patterns of any person can he used to deter-
mine the truth or falsity of statements made,
without express written” consent given in ad-

vance. 1l

5. Ariz RS §44-1693 suiod A@

6. Cal Deering's Civ C §1786.

1. Cal Deering's Civ C §1786.16(a
8. Cal Deering'sCiv C 81786.16(0).
9, Cal Deering'sLab C 432.2%
10, Cal Deering's Lab C §432. :
11 Cal Deering's Pen C 3637.3(a

Employer Practices

JEP-21,862. How an employer can use in-
formation in a personnel file.
~ No employee may be discriminated against
in_terms or conditions of employement due to a
refusal to sign an authorization to disclose
medical information, though an employer is not
prohibited from tak!n? necessary action in the
absence of medical information “due to an em-
ployee’s refusal to sign an authorization.2

It is also unlawfnl for a public service corpo-
ration to discipline or discharge any employee
based on a reE)o,rt bP/ a special agent, detective,
or spotter that involves a question of integrity,
I nesty, or breach of an employer rule, unless
t) : employer gives notice and accords a hear-
iNg upon “the ‘accused employee’s request. At
this hearing, the employer must state specific
charges, and the accused employee has the
right to furnish testimony in his own defense.

HEP-21,863. How an employee can gain
access to a personnel file.

If an applicant 5|Tgns any instrument relating
to the obtaining of employment, he must be
gwen a copy upon request. B However, this rule
oes not apply to employment applications filed
with railroad ‘common carriers that are subject
to the Railway Labor Act.B

Upon request, at reasonable times and at
reasonable intervals as determined by the Labor
Commissioner, an employee is also entitled to
inspect emplokl_er personnel files used to deter-
mine qualifications for employment, promotion,
additional compensation, or termination or
other disciplinary action.B A copy of each
emp|0¥ee’s personnel file must be Kept at the
place the employee reports to work, or must be
made available ‘there within a reasonable time
after the request is made.lLHowever, the right
of inspection does not apply to records relatin
to the investigation of a possible criminal of-
fense or to letters of reference.8

An employer that possesses an authorization
to disclose medical information regarding an

12 Cal Deering's Civ C §56'20&%
13 Cal Deerind's Pub U] C 88251,
14 CalDeering'sLab C 84
15, CalDeering'sLab C
16, CalDeering's Lnb C § 11985,
17, CalDecring's Lab € 8 11985,
18 CalDeenn%’sLabC 11985,

ALWAYS CHECK CURRENT MATTER IN BACK OF VOLUME

81,852
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Worker Privacy

employee must furnish a true copy of the
authorization to the employee upon démand.Z

\EP-21,864. How the state can gain access
to signed applications.
If an applicant is required to mgn an applica-
tion for emglo¥,men,t, a cop%/,oft e apBI[catJon
form must be Tiled in the office of the Division
of Labor Standards Enforcement.”" However,
this rule does not af)ply to employment applica-
tions filed with railroad common carriers sub-
ject to the Railway Labor Act.'1

HEP-21,865. How an employer can disclose
medical records to outsiders.

Each employer that receives medical infor-
mation must establish appropriate procedures
to ensure its confidentiality and protection from
unauthorized use and disclosure.” Although
disclosure of employee medical information
usually requires signed authorization, there are
a nuniber of exceptions, such as when disclo-
sure is comﬁelled by judicial or administrative
process.” The exceptions do not apply, how-
ever, if an employer agrees in writing with one
or more of its employees or maintainS a written
policy that provideS that particular types of
medical information must rot be disclose!”

A disclosure of medical information pursuant
to a required authorization must communicate
any limitations in the authorization regarding
the use of the information.1 Cancellafion or
modification of an authorization is effective
only after the employer actually receives writ-
ten"notice.*

Connecticut

HEP-21,870. Under what conditions can in-
formation about employees be gathered.

It is unlawful for an employer to operate any
electronic surveillance device or system to rec-
ord or monitor employee activifies in areas
designed for health or personal comfort or for
safequarding their possessions, such as rest-

19 Cal Dtering's Civ C §56.22
20. Cal Degring's Lah € 3431
21, Cal Deering's Lab C 8434,
22. Cal Deering's Civ C 856.20(a).
23. Cal Deering's Civ C §56.20(c).
24. Cal Deering's Civ C 856.20(0).
1 Cal Deering's Civ C 6 56.23.
2. Cal Deering's Civ C §56.24,

HEP-21,678

rooms, locker rooms, or lounges." It is also
unlawful to intentionally overhear or record a
conversation or discussion pertamm?1 to em-
ployment contract negotiations without the
consent of all parties.4

HEP-21,871. How an employer can use poly-
graph tests.
~ No employer, including the state and any of
its political” subdivisions, but .e.xcludlngi any
police department, except for civilian employees
within the department,” may request or require
that any employee or prospective employee
submit fo a polygraph examination as a condi-
tion of obtaining or continuing employment*
Furthermore, no employee may e dismissed or
disciplined for failing or declining to submit to
a polygraph examination.7

HEP-21,872. How an employee can correct
or remove Information from a personnel file.
_ If an employee disagrees with any of the
information contained “in his personnel file
&HEP-Zl 874.1) or medical records (HEP-

18742), and 'the employee and employer can-
not agree on removal or correction of the
information, the employee may submit a writ-
ten statement explaining his position. This
statement must be maintained as part of the file
or records and must accomﬁany any transmit-
tal or disclosure made to a third parfy.*

HEP-21,873. How an employee can gain
access to d personnel file or medical records.

An employee is entitled to inspect his per-
sonnel file within a reasonable time after the
employer receives a written request.’ Similarly,
if an_employee so requests, an employer must
permit a physician chosen by the employee or
with the employee’s consent to inspect the
employee’s medical records within a reasonable
time after receipt of the request.DIn addition,
each employer must, within a reasonable time
after receipt of a written request from an

3. Conn GS §3-48b(h).
4. Conn OS §31-480(d).
5. Conn GS 831-51g(d).
Foan
8. conn %1—12§e.
9. Conn GS 7 31-123h.
10. Conn GS §31-128c.

ALWAYS CHECK CURRENT MATTER IN BACK )F VOLUME
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HEP-21,873

employee, provide the employee with a copy of
all ‘or-part of the employee’s personnel filé or
provide the employee’s physician with a copy
of the employee’s medical records. However, a
fee reasonably related to the cost of supplying
requested document may be charged. L
An_employer is not required to permit in-
spection more than twice a calendar year.

HEP-21,874. How an employer can disclose
personnel or medical records to outsiders.
~ With certain exceptions, no individually
identifiable information contained in the pei-
sonnel file or medical records of any employee
may be disclosed by an employer toany person
or entity not employed by or affiliated with the
employer, unless_ the employee authorizes the
discloSure in writing. The “exceptions to this
rule permit disclosure:

(1) to a third Party that maintains or pre-
pares employment records or Performs other
employmert-related services for the employer;

(2) under a lawfully issued administrative
summons or judicial order, including a search
warrant or subpoena, or in, response to a gov-
ernment audit or the investigation or defense of
personnel-related complaints against the em-
ployer;

(3) under a law enforcement agency’s request
for an employee’s home address and dates of
attendance at work;

(4) in response to an apparent medical emer-
gency or to apprise the emplo%/ee’s physician of
a medical condition of whicn the employee may
not be aware;

(5) to comply with federal, state, or local
laws or regulations; S

86) where the information is disseminated
under the terms of a collective bargaining
agreement; or

(7? where the information merely verifies the
employee’s dates of employment and gives his
title or position and wage or salary.

If the authorization involves medical records,
*a employer must remind the employee of his

bt or his physician’s right of inspéection and
.orrection, his right to withhold authorization,

|2

3108
07 Com GS §31-1084(3)

IV - i Spp’ APTE7 - 7ANGVir*

Employer Practices

and what effect withholding authorization will
have on him .21

HEP-21,874.1. What is a “personnel file.””

A *“personnel file” means papers, documents,
and reports pertaining to a particular employee
that are used or have been used by an employer
to determine the employee’s eI|P| llity for ém-
Ployment, promotion, additional compensation,
ransfer, termination, discipline, or other ad-
verse personnel action. It includes evaluations
or reports on the employee’s character, credit,
and work habits, but “not medical records
(] EP-21874.2), stock option or management
bonus plan records, reference letters, materials
the employer uses to plan for future operations,
separately” maintained ,secuntr files (] EP-
21,874.3)y, test information that would Invali-
date the test if disclosed, or documents pre-
pared for use in civil, criminal, or grievance
proceedings.1U

HEP-21,874.2. What are “fedical records.””

“Medical records” are all papers, documents,
and reports prepared by a physician, psychia-
trist, or psychologist that are in an employer’s
Possessmn and are work-related or upon which
he employer relies to make any employment-
related decision./ts An employer may Keep an
emp|0¥ee’s medical records separately and not
as part of any personnel file.14

HEP-21,874.3. What are “Security files.””

~ “Security files” are information relating to
investigations of losses, misconduct, or sus-
Plected crimes, as well as investigative informa-
jon maintained under ?overnment require-
ments. However, an employer must maintain
this information separately "and not use it to
determine an employee’s éligibility for employ-
ment to keep it from being considered part of
an employee’s personnel file fl] EP-21,874.1). s

HEP-21,875. How an employer can use drug
tests.

With one possible exception, an employer
must use certain procedures in conducting any
urinalysis dru% test on employees or applicants
to ensure the test’s reliability ‘(HEP-21876) and

123 Comn GS 231-128a(4).
124. Conn GS 8 31-128c.
13 Conn GS § 31-1284(5).

ALWAYS CHECK CURRENT MA'ITER IN BACK OF VOLUME

81,854
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Worker Privacy

safeguard the confidentiality of testing informa-
tion” (HEP-21,877). The restrictions apply to
any tests on employees that are used to deter-
mine eligibility tor”promotion, additional com-
pensation, transfer, termination, or a discipli-
nary or other adverse personnel action. 11l

An_employer may require an employee to
submit to a urinalysis drug test, only if one of
the following conditions applies. First, an em-
poner.maY require a test if it has a reasonable
suspicion that the employee is under the influ-
ence of drugs or alcohol so that it adversely
affects or could adversely affect his job perfor-
mance. 1

Second, it may require a test on a random
basis if:

(1) the test is authorized by federal law;

(28 the employee serves in an occupation that
has been designated by regulations of the state’s
labor commissioner as a high risk or safety-
sensitive occupation; or

(3) the test is conducted as part of an em-
ployee assistance Program sponsored or autho-
rized by the employer in which the employee
voluntarily participates. 111

Third, it may conduct medical screenings,
with the express written consent of the employ-
ees, to monitor exposure to toxic or other
unhealthy substances in the workplace or in the
performance of job responsibilities if the tests
are limited to the specitic substances identified
in the employee consent form.14

Fourth, it may conduct a test under the
su.Pe.rwsmn of the division of special revenue,
within the department of revenue service, rela-
tive to jai alai players, jai alai court judges,
jockeys, harness drivers, Or stewards participat-
ing in activities uBon which pari mutuel wager-
ing is authorized by the state’s statutes. It

N observation: The possible exception to the
statute’s various requirements involves the
latter tests on participants in activities that
are the subject of legalized gambling. While-
the law’s provision concernm%, these tests
does not use the term “exception” or “ex-

1%.1. PA 87-551,
132 PA 8191,
133 PA 87-91,

O
o~
O
>
OO
l\l
[@x]
O
—
Boo ~o o

UEP-21,877

emption,” its statement that nothmg in the
act restricts or prevents a urinalysis drug test
Erogram conducted under the supervision of
he “state agency regulating those activities
appears to imply an exception.

An employer may not require an applicant to
submit to a ur|nal>{5|s drug test as a condition
of employment, unless it notifies him in writing
at the time of application of its intent to do so,
and (tylves the applicant a copy of any positive
result.18

Liability for violations is discussed at UEP-
30,611 et seq.

observation: The law appears to regulate
only the urinalysis method of drug testing.
Other forms of testing, such as those that use
blood, breath, or hair samples, are not ex-
Pressl covered, althou%h one might argue
hat the law implies a ban on any methods
less reliable than those which it regulates.

HEP-21,876. How to administer drug tests.

Whenever an employer seeks to use a urina-
lysis drug test as the basis for making employ-
ment decisions, it must use a reliable methodol-
0gy in an initial test, confirm any positive
result from an initial test by a second and
independent test that uses a reliable methodol-
ogy, and again confirm witn a separate third
test utilizing a gas chromatography and mass
spectrometry méthodology or a methodology
determined “by the state’s commissioner of
health services to be at least as reliable.117

Also, it is unlawful for an employer, or its
representative, agent, or designee to Observe an
employee or prospective employee directly in
the process of producing the urine specimen to
be used in its drug testing program.

 JEP-21,877. How an employer can disclose
information obtained in drug tests.

With re%ard to any urinalysis drug test
(HEP-21875) on an applicant for employment,
the employer can only disclose the resultS to an
employee "to whom " the disclosure is neces-
sary.119 Results of tests on employees are sub-
ject’ to the same privacy protections afforded

136. PA 87-551, 83
137, PA 87551, §2.
138 PA §1-531, 84,
139. PA 87-551, 83,
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HEP-21,877
other employee medical records (fiEP-21,872-
21,874).

The results of tests conducted by or on
behalf of an employer are also inadmissible in
any criminal proceeding. 110

HEP-21878. Effect of the drug testing law
on an employer’s authority.

The drug testm% law permits an employer to
prohibit the use o mtoxwatmq. substances dur-
Ing work hours, and to discipline an employee
for being under the influence of such substances
during work. 111

Collective bargaining agreements are subordi-
nate to the provisions of the druP testing law as
to the privacy rights of any employee.

Delaware

KEP-21,880. How an employer can use poly-
graph, voice stress analysis, or'similar tests.

It is unlawful to require or request, directly
or |nd|rect|¥, that any employee or prospective
employee take a polygraph, lie detector, or

1310, PA 8/-551, §b.
1311 PA 87-53], 89,
1312 PA§1-591, 812

Employer Practices

similar test or examination, including a voice
stress analysis, as a condition of employment or
continuation of employment. 4

Il EP-21,881. How an employee can gain
access to a personnel flle or medical records.

EverK employer must, at reasonable times
upon the request of an employee, permit that
employee to inspect his own lqersonnel file used
to determine his or her qualifications for em-
P,onment, promotion, salary increases, termina-
lon, or disciplinary action.141 More Parncu-
Iarlyr., a personnel " file includes employment
applications, salary information, notices of
commendations, warning, or discipline, authori-
zation for a deduction or withholding of pay,
fringe benefit information, leave records, em-
ployment h|st05y with the employer, and medi-
cal records. |t does not include records relating
to |nvest|(_1at|0ns of a possible criminal offense,
reference letters, documents prepared for use in
civil, criminal, or grievance procedures, infor-
mation available to the employer under the
Fair Credit Reporting Act, or material used by
the employer for business operations.”

14, 19 Del C8§ T04
14119 Dl C§ 721
147 19 Del € 72003
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Worker Privacy

The employer must make Bersonnel records
available during the reqular business hours of
the office where the records are maintained.
However, the employer mai/ ask the employee
to inspect his records on the employee's free
time. At the employer’s discretion, the em-
p.*ee may be required to file a written request
describing either the purpose for the inspection
or the particular parts of the record to be
inspected. 43

The employer must allow the employee suffi-

cient inspection time, and the emplogee may
take notes. Employers are not required to per-
mit employees to remove their personnel re-
cords from the place where the records are
maintained, and, except for reasonable cause,
the employer may limit inspections to one
every calendar year. X4

HEP-21,882. How an employee can correct
or remove information from personnel or medi-
cal records.

_If an employee disagrees with any informa-
tion contained in his personnel record, removal
or correction of such information may be
agreed on by the employee and his employer. If
an agreement cannot be reached as to rémoval
or correction, the employee may submit a
written statement explaining his position, and
the statement will become part of the employ-
ee’s personnel record and must accomdpany ang
transmittal or disclosures of the record to thir

parties. 4*

District of Columbia

HEP-21,885. How an employer can use poly-
graph tests.

No employer or prospective employer may
administer, accept, or use the results ot any lie
detector test in' connection with the employ-
ment of any individual. An emﬁloyer or pro-
spective employer also cannot have adminis-
tered, inside the District of Columbia, any lie
detector test to any emploYee, or to any poten-
tial employee whose employment, as contem-
plated at the time of administration of the test,
would take place in whole or in part in the

143 19Dl C§ 721
144, 19Dl C§ 722
145 19Del C§ 723
15 DC CA §3-802(3).

1EP-21,8885

District of Columbia.BThis rule does not apply
to any criminal or internal disciplinary investi-
ation conducted by the Metropolitan Police,
e Fire Department, or the Department of
Corrections.

UEP-21,886. How an employee can correct
or remove information from a personnel file.

Each employee has the right to present infor-
mation imme mtelx, germane to any informa-
tion contained in his_ official personnel record
and to seek to have irrelevant, immaterial, or
uném}]ely information removed from the rec-
ord.

HEP-21,887. How an employee can gain
access to a personnel file.

The official personnel record of a District of
Columbia employee must be disclosed to the
emploKee,or any representative of his choice,
though disclosure must be made in the pres-
ence of a reﬁresentatwe of the agencr having
custody of the records, provided that certain
information, such as criminal investigative re-
ports. not be disclosed to any employee.18

HEP-21,888. How an employer can disclose
personnel records to outsiders.

The mayor of the District of Columbia is
authorized " to issue rules and,r,egu,lahons %,ov
erning the disclosure of official information
contained in personnel records.B

Florida

HEP-21,8885. How an employer can dis-
close medical records to outsiders.

No person may be compelled to identify or
provide identifying characteristics which, if dis-
closed, would identify any individual who is the
subject of serological tests. Any person who
discloses the tesf results to another person,
unless the disclosure is to the person receiving
the test, is guilty of a first deqre_e misdemeanor.
This prohibition does not apply if:

(1) written consent is obtained from the test
subject;

(2) the information is disclosed pursuant to
the ‘standard practice of medicine or public

16. DC CA 36-802§b).
17. DC CA 31-632.5(h).
18 DC CA 31-632.5a)
19 DC CA 316324,
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HEP-21,888.5

health, including consultation between physi-
cians to determine diagnosis and treatment and
communication of test results to an authorized
facility; or

Employer Practices

I consenting voluntarily to take the examina-
tion. &

A polygraph examination consists of a com-
plete pretest interview,&a chart examination,*

(3). test results are disclosed during medicaland a post-test interview, if necessary, in which

or epidemiologic research without the individu-
als’ names or identifying characteristics.m

Georgia

HEP-21,889. How an employer can use poly-
graph tests.

Georgia forbids the use of polygraph exami-
nations except as measures of stressful physio-
logical responses. The use of a polygraph prim-
jarly to fnghten or intimidate an” examinee is
prohibited.* Furthermore, a polygraph exam-
iner may not use a preemployment po|¥graph
examination as an accusatory” interrogation to
elicit a confession from the examinee.

Any employee or applicant for employment
who agrees to submjt to a polygraph examina-
tion must sign a notifi-.ation indicating that he

191 Fla 5381.606.
2. GaCg 43-36-1

21 Ga C 343-36-15(a)(3)(B).
2. GaC 43-36-154{1

3 GaC §46-3-1 a)l)(|).

the examiner tells the employee his opinion of
the test results and allows him to respond to
those opinions.&

A polygraph examiner may not ask a ques-
tion during an examination unless he has previ-
ousIY submitted that question in writing to the
employee.1Furthermore, a polygraﬁh examiner
specifically may not inquire into the following
areas during preemployment or periodic em-
Elolyment examinations: 1) religious beliefs; 2
eliefs or opinions reqardmg racial matters; 3
P_olmcal bellefs or affiliations; 4) heliefs, affilia-
ions or lawful activities regarding unions or
labor orPamzanns; or 5? sexual preferences.8
An employee must be allowed to tape record
his examination if it concerns any matters
directly relating to employment.3

2, GaC 543-36-13a 2.
25, GaC 843-36-13(a)(3
a C §43-36-13¢).
C §43-3-14,

C 843-36-15(3)(3)(F).

GOGOGD
jSER <L)

1
2
3
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Worker Privacy

The information acquired from a polygraﬂh
examination may be disclosed on,l%( fo: the
employee or any other persons specifically des-
ignated in writing by him; the person, firm,
corporation, partnership, business entity, or
governmental agency that requested the exami-
nation; and any person named in a court or-
der.4 Moreover, the examiner, upon, written
request by the employee must provide that
employee with a copy of any opinion or conclu-
sions concerning thepolygraph examination.®
_An employee who believes that an examina-
tion was_improperly conducted may file a com-
plaint with the State Board of Polygraph Ex-
aminers.®

An examinee’s rights may not be waived, and
the examiner may not request that an employee
execute such a waiver.7 Georgia has created a
state hoard of polygraph examiners and has
guaranteed certain procedural rights for exam-
inees. It has also instituted a qualification and
licensing program for p,o,lyqraph _examiners.
However, |t has not specifically delineated the
instances in which employers” may use poly-
graph examinations.

Hawaii

HEP-21,890. Under what conditions can in-
formation about employees be gathered.

It is an unfair labor practice for an employer
to employ any person to Spy on emi)loyees or
their representatives with respect to their exer-
cise of any protected right.1

HEP-21,891 How an employer can use poly-
graph tests. .

It is unlawful for any employer to require an
employee to submit toa polygraph or lie detec-
tor test as a condition of employment or con-
tinued employment.®

Idaho

HEP-21,895. How an employer can use poly-
graph or similar tests, .
No polygraph test or other lie detector test

. Ga C §43-36-15(a F

1}(6).

HEP-21,900.3

may be required as a condition of employment
or continued employment.D However, this re-
striction does not.apJ)Ig to any law enforcement
agency of the United States, the state of Idaho,
or any political subdivision or governmental
entity. 1L

Illinois

HEP-21,900. How an employer can use poly-
graph, voice stress analysis, or similar tests.

~Every examiner licensed to administer detec-
tion of deception examinations must use an
instrument that meets state standards and must
make the results of the test known to the
person examined within five days of receipt of a
written request.77

HEP-21,9003. How an employer can use
AIDS tests.

Under lllinois” AIDS Confidentiality Act, no
person may perform an HIV test, a test for the
presence of the AIDS virus, unless the test’s
subject or his legally authorized representative
gives written, informed consent.Zd A proper
consent form must include an explanation of
the test’s (1) purpose, (2) potential uses, (3)
limitations, (4) possible results and their mean-
ings, and (5) procedures. The procedures must
describe the voluntary nature of the test, the
right to withdraw consent at any time, ano-
nymity with respect to participation in the test
and disclosure of test results, and confidential
treatment of information identifying the subject
and the test’s results. 22

Because the right to anonymity effectively
allows any empllogee or job applicant to de%
identifiable test information to am( employer,
the Act severely restricts the usefulness of any
workplace AIDS-testing program. However,
the Act’s restrictions do not apply to any

10. Ida C §44-903,
11 loa C 344-904,

2. 1I'RS ¢ 111 §2408,

121, L 1987, PA'85-679, 84,
122 L 1987, PA 85679, 83(d).
12:3. L 1987, PA 85679, 8.
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UEP-21,900.3

insurer requlated under the Illinois Insurance
Code.14 Also, the rule as to informed consent
does not apply if a person is specifically re-
quired by law to be tested.'"

HEP-21,9004. How an emplo?/er can dis-
close information obtained from AIDS tests.
“No person may disclose or be compelled to
disclose the identity of anyone who is the
subject of an HIV test (UEP-21,9003), or
disclose test results in any way that permits the
test'’s subject to be identified. However, this
rule does not apply to any disclosure made to
the test subject, his legally authorized represen-
tative, any person designated in a legally effec-
tive release of the test results signed by the
subject or his representative, an agent of a
health facility or health care provider that has
authority to obtain the test results to assure the
safety of donated blood or other fluids or
tissues, or a person allowed access to the rec-
ord by a court order.118

124. L 1987, PA 85-679, §15.1.
125, L 1967, PA 85679, 811,
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UEP-21,901. Under what conditions can in-
formation about nonemployment activities he
gathered.

An employer cannot gather or keep a record
of an employee’s associations, political activi-
ties, publications, communications, or nonem-
ployment activities, unless the employee sub-
mits the information in writing or authorizes
the employer in writing to keep or gather the
information. However, employers are permitted
to keep a record of the following employee
activities:

(1) activities that occur on the employer’s
Rremlses or. during the employee’s workin
ours that interfere with the performance 0
the employee’s duties or the duties of other
employees;

(2) activities, regardless of when and where
they occur, that constitute criminal conduct or
may reasonably be expected to harm the em-
ployer’s property, operations, or business or
could by the emplo_?/_ee’s action cause the em-
ployer financial liabifity. B3

126 L 1987, PA 85-679, 89,
13 1I'RSc48 82009, §
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Worker Privacy

HEP-21,902. How an employee can gain
access to a personnel file.

Employers, _upon_ an employee’s request,
which may be in writing on a fofm supplied b
the employer, must permit the employee to
inspect any personnel records intended” to he
used in making employment decisions.1 The
emplo%ee’s request to inSpect personnel records
must be complied with within seven working
days. However, an employer may have an
additional seven days to comply, if reasonable
cause can be shown. An employee may, at
reasonable intervals, request two inspection op-
portunities in a calendar year, unless otherwise
provided in a collective bargaining agreement.
~The inspection should take place at a loca-
tion reasonably near the employee’s workplace,
and should ‘occur during normal warking
hours, unless another time or place is more
convenient for the employee. If an employee
demonstrates that he is unable to review “his
personnel record at this location, the employer
shall, upon the employee’s written request, mail
a copy of the requested record to the em-
ployee.*

The right of the employee to inspect his
personnel record does not apply to:

(1) letters of reference;

(2) any portion of a test document, except a
cumulative total test score;

(3) material used by the employer for man-
agement planning for work;

(4) personal information about third parties
that” would constitute a clearly unwarranted
invasion of privacy;

(5) an employer that does not maintain any
personnel records;

(6? records concernm? a claim between the
employer and employee that may be discovered
in ajudicial proceeding; or

(7) investigatory or security records main-
tained by an employer to investigate criminal
conduct “or other harmful activity by an em-
ployee, unless and until the employer takes
adverse personnel action based on'information
in such record.3

employer may charge a fee for providing

1 IL RS c48 §2002.
2. RS ¢ 48 22002.
3. IIRS ¢ 48 32010.

UEP-21,904

a cop¥ of the employee’s personnel files; how-
ever, the fee shall be limited to the actual cost
of duplicating the information/1

¥EP-21,902.1, How an employee can correct
or remove information from a personnel file.

_If an employee disagrees with an%/ informa-
tion contained in the personnel file, the removal
or correction of that information may be mutu-
ally agreed on by the employer and the em-
ployee. However, if no agreement can be
reached, the employee may submit a written
statement explaining his position. The emplo¥er
must attach this statement to the disputed
portion of the personnel record and include the
statement whenever that disputed portion is
released to a third party, as,lon% as the dis-
puted record is a part of the file. The inclusion
of any written statement attached in_the record,
without further comment or action by the
employer, will not imply or create any pre-
sumption of employer a?reement with its con-
tents. If either the employer or the employee
knowingly places false information in_the per-
sonnel record, the appropriate party will have a
remedy through legal action to have that infor-
mation expunged.

HEP-21,903. How an employer can use in-
formation in personnel records.
_ Personnel information that was not included
in the employee’s personnel record, but should
have been included, may not be used by an
emplofyer in ajudicial or quasi-judicial proceed-
ing. If, however, in the 0ﬁ|n|on ofthe#udge in
ajudicial proceeding or the hearing officer'in a
quasi-judicial proceeding, the personnel record
information was not “intentionally excluded
from the personnel record, jt may be used by
the employer in the proceeding if the employee
agrees or has heen given a reasonable time to
review the information. Material that should
have been included in the personnel record may
be used at the request of the employee.6

HEP-21,904. How an employer can disclose
personnel records to outsiders.

An employee who is involved in a current
grievance against an employer may designate in

4. 1IRS ¢ 4882003,
5 |lIRS ¢ 48 32006,
6. IlIRSc 4832004,
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HEP-21,904

writing a representative to inspect ary person-
nel records that may have a bearing on the
resolution of the grievance. The representative
maly be a member of the employee’s union or
collective bargaining unit. The émployer must
allow the designated representative to inspect
the employee’s personnel record in the same
manner as he would the employee himself.7
Before releasing personnel records to a third
party, an employer must review it and delete
disciplinary reports, letters of repprimand, or
other records of disciplinary action that are
more than four years old. However, where the
release is ordered to a party in a legal action or
arbitration, such records must be disclosed.8

“An employer or former employer cannot
disclose a disciplinary report, letter of repri-
mand, or other disCiplinary action to third
Parnes, including a p,art%/, who is not a part of
he employer’s organization or a party who is
not part of a labor organization r,e[Jresentmg
the employee, without providing written notice
to the employee. The notice must be by first-
class mail to the employee’s last known address
and should be mailed on or before the date the
information is disclosed. However, the em-
;%oner may disclose information without notice
if:

(1) the employee has specifically waived writ-
ten notice as part of a written, 3|g1ned employ-
ment application with another employer;

(2) the disclosure is ordered to a party in a
legal action or arbitration; or

(3) information is requested by a government
agency as a result of a claim or complaint by
an employee, or as a result of a criminal
investigation by such agency.8

lowa

UEP-21,905. How an employer can use poly-
graph tests.

An employer cannot require an applicant for
employment™or a current employee to take a
polygraph examination as a condition of em-
ployment.D

15 B
%'0.|Iovvg %A§730.. "
1 Kan SA 44-808(0).

Employer Practices

Kansas

UEP-21,910. Under what conditions can in-
formation about employees be gathered.

It is unlawful for an employer to employ any
erson to spy on employees or their representa-
created or apProved b}/, the statute governing
employer-employee relations.1

Maine

UEP-21,915. Under what conditions can con-
sumer report information about employees be
gathered. . .

If a consumer reporting a%ency furnishes a
consumer report to an empo,Y,er for use in
determining eligibility or suitability for employ-
ment, promotion, reassignment, or retention as
an employee,* the ,emploger must give statutory
notice to'the individual.

HEP-21,916. How an employer can use poly-
graph tests. o

Polygraph examinations may not be used or
referred to for hiring or empldyment purposes,
with the exception “of em,?loyees of or appli-
cants_for employment with “law enforcement
ag[;enmes. An employee may, however, volunta-
rily request a polygraph examination provided
that the result Is riot used against the employee,
the employee is given a copy of the statute
?overnmg,polygraph examinations at the time
he examination is requested, and either the
examination is_recorded or a witness of the
employee’s choice is present during the exami-
nation, or hoth, as the employee requests.4

HEP-21,917. How an employer can use con-
sumer report information in a personnel file.

Denial of a benefit by an employer hased
wholly or partly on information contained in a
consumer report or investigative consumer re-
port from a consumer reporting agency must be
disclosed in writing to the individual against
whom the adverse dction has been taken.8

UEP-21,918. How an employee can gain
access to a personnel file.

When permitted or required by statute, re-
cords containing state employee personal infor-

2. 10 Me RSA& 1313 subd3,
3. 10 Me RSAS1314,
4, 32 Me RSAS/166.
5. 10 Me RSA8 1320 subd 1
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Worker Privacy

mation, such as performance evaluations, may
be examined by the employee to whom they
relate.6 Upon written requeSt, an_employee, or
former employee, must be provided with an
opportunity t0 review his personnel file.7 The
review must take place during normal office
hours, and the time sE)ent by an employee in
tr.eV|ev8vmg his file is not considered to beé work
ime.

A private or former employee is also entjtled
to review his personnel file, if any, upon written
request to his employer.9 The review takes
place where the personnel files are maintained,
during normal office hours. However, the em-
P,oner has discretion to allow the review at a
ime and place more convenient for the em-
ployee. D .

ranscripts, recommendations, and other
documents submitted in support of an applica-
tion for teacher certification and maintained in
the office of the Commissioner of Education
and Cultural Services may be made available to
individuals and their representatives who re-
quest to examine their own_ records.ZLindividu-
als requesting copies of their records must bear
the costs of copying them.2

A consumer reporting agency may not pro-
hibit an employer that obtains a  consumer
report or investigative consumer report from
disclosing the content of the report, other than
medical information and sources of informa-
tion, to the individual to whom it relates.B

HEP-21,919. How an employer can disclose
personnel records to outsiders.

An employer that obtains a consumer report
or investigative consumer report from a con-
sumer reporting agency is prohibited from dis-
sem,mat,m,g the “report to any person other than
the individual who is the subject of the report,
with the exception of information contained in
its own files as a result of its direct experience
with the individual. ¥

e RSA %554.

6.5 M
I

Y,
SA 8§63

9. 26 Me RSA 8631,
10. 26 Me RSA 8631,
11 20-A Me RSA § 13004 subd 2.C.

HEP-21,927

_ | to examinations or evalua-
tions of applicants for public employment, and
records containing employee personal informa-
tion, such as performance evaluations, are con-
fidential and not open to public inspection.
However, if disciplinary action is taken, the
final written decision relating to that action is
no longer confidential after it'is completed. 5

Transcripts, recommendations, and other
documents submitted in support of an applica-
tion for teacher certification and maintained in
the office of the Commissioner of Education
and Cultural Services must be confidential and
may be made available only to school boards,
superintendants, and authorized Department of
Education and Cultural Services personnel. 5

Papers relatin?

Maryland

HEP-21,926. What an employer can ask an
applicant.

An employer may not require an applicant to
answer any written” or oral questions pertaining
to any é).hysm.al, psychological, or Psych:atnc
ilness, disability, handicap, or treatment that
does not bear a direct and t|me!¥ relationship
to the apPhcant’s fitness or capacity to properly
perform  the activities or responsibilities of the
desired position.I7 However, a Proper medical
evaluation by a physician_for the purpose of
assessing an applicant’s ability to perform a job
is not prohibited. B

UEP-21,927. How an employer can use poly-
graph or similar tests.

An employer, other than the federal govern-
ment or itS agencies, may not demand or
require any applicant for emploKment or any
employee to submit to a polygraph, lie detector,
or similar test or examination as a condition of
employment or continued employment.®

All applications for employment must con-

12. 20-A Me RSA 2§ 13004 subd 3.
3. 20 Me SA 81320 sund 3
:gl. 20 Me RSA § 132 3

subd 3
A 8§ 1320 sUbd 3
mg{ é E%gll%tg bg?verunnr[i%tdo ifiez Senvice)
e ROA U t?jmu iCl Xr%%? )yees).

6. 20-A Me RS 813004 subd 2
17, Md AC Art 100895A(a).
13 Md AC Art 100 39A(0).
19 MD AC Art 100 89%(0).
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tain a statutor¥ notice re%arding polygraph
examinations set out in bold face upper case
type and separately acknowledged by the signa-
ture of the applicant.”

Massachusetts

iJEP-21,930. Under what conditions can con-
sumer report information about employees be
gathered.

An employer that procures or causes the
preparation of an investigative consumer report
on any individual must give statutory disclo-
sure t0 the individual.2L

A consumer reporting agency may furnish a
consumer report to any perSon the agency
believes will ‘use the information for employ-
ment purposes.2

EP-21,931. How an employer can use poly-
graph tests.

It is unlawful for any employer to subject
any employee or applicant, |nclud|n%1 any per-
son applying for emgloyment as a police officer,
to a lie detector test, or to request, directly or
indirectly, that a lie detector test be taken.
Moreover, all applications for employment, in
Massachusetts must contain a clearly legible
notice re?ardmg the unlawful character of lie
detector fests in the state. A lie detector test
means any test utilizing a polygraph or any
other device, mechanism, instrument or written
examination, that is operated or the results of
which are used or interpreted by an examiner
for the purpose of detecting deception.23

UEP-21,9315. How an employer can use
tests for AIDS.

It is unlawful for an employer to require
HTLV-1lI ant|bod){ or antigen (AIDS) tests as
a condition of employment.

HEP-21,932. How an employer can use con-
sumer report information in a personnel file.
_Disclosure_is required if emploYment is de-
nied or terminated wholly or partly because of
information contained in a consumer credit
report.24

20. MD AC Art 100 §95(c).
21. Mass ALM ¢ 93 853(a).
22. Mass ALM ¢ %3 851(3)(t).
23, Mass ALM ¢ 149 § 198,
231 Mass ALM ¢ 110 §70(F).

HEP-21,933. How an employee can gain
access to consumer or medical reports.
~ Within a reasonable period of time after an
individual receives disclosure that an employer
has procured or caused the preparation of an
investigative consumer report on the individual,
a complete and accurate disclosure of the na-
ture and scope of the investigation requested
may be obtained.ZB The individual may also
obtain from a consumer reporting agency clear
and accurate disclosure of any consumer’report
on the individual that the agen_c%/, has furnished
for employment purposes “within two years
preceding the request.1 . .
_If an employer requires a physical examina-
tion of an employee, the employee is entitled
upon request, to be furnished with a copy of
the medical report following the examination.2

UEP-21,934. How an employee can correct
or remove information from a personnel file.

If there is a disagreement hetween an em-
ployee and his employer over any information
contained in the employee’s personnel record,
the employer and employee may mutually agree
on a removal or correction of the information,
If they cannot agree, the employee may submit
a written statement explaining”the employee’s
Posmon, and that statement becomes a part of
he employee’s personnel record. The employer
must inclide that statement whenever it trans-
mits information in that personnel record to a
third party as long as the original information
remains part of the file. If an employer places
in a personnel record any information that it
knew or should have known to be false, the
employee has a right through procedures au-
thorized by a collective bargainin ,aqreement,
other personnel procedures, or judicia Rrocess
todh%e that information deleted from the rec-
ord.

HEP-21,934.3. How an employee can gain
access to personnel records.

An employer must provide any employee
who makes a written ‘request to” review "his
personnel record with an opportumtﬁ/ for such
a review. The review must occur at the place of

24, Mass ALM c93§62a.
25. Mass ALM ¢ 93 853

1 Mass ALM ¢ 93 § 6.

2. Mass ALM ¢ 149 g§19A
2.1 Mass ALM ¢ 149 §52C,
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employment during normal business hours.
Also, the emplo*er,must provide the employee
with a copy of his personnel record if ‘the
employee submits a written request for it. In
this context, a “personnel record” does not
include information of a personal nature on
someone other than the employee, if disclosure
of the information would coristitute a clearly
unwarranted invasion of the other person’s
privacy.12

Michigan

UEP-21,935. Under what conditions can in-
formation about an employee’s noncmployment
activities be gathered.

An employer must not gather or keep a
record of an” employee’s associations, political
activities, or other “nonemployment activities,
unless the information is submitted in writing
by or authorized to be kept or gathered, in
writing, by the employee to the employer, or
the activities occur on”the employer’s premises
or during the employee’s working hours and
interfere with the employee’s duties or duties of
other employees.31f a record of such nonem-
Eloyment activities is kept as permitted, it must
e part of the personnel record 4

However, when an emplorer has reasonable
cause to believe that an employee is engaged in
criminal actjvity that may result in “loss or
damage to the ‘employer’s property or disrup-
tion of the employer’s business operation, and
the emplo%{er IS engaged in an investigation, a
separate file of information relating to the
investigation may be kept. Upon completion of
the |nvest|?at|0n, or after two years, whichever
comes first, the employee must be notified of
the investigation. Upon completion of the in-
vestigation, if disciplinary action is not taken,
the investigative file and all copies of the mate-
rial in it must be destroyed.6
I an employer is a criminal justice agency
involved in the investigation of an alleged Crim'*-
inal activity or the violation of an agency rule
by an employee, a separate confidential file
must be kept, and, upon completion of the

2.2. Mass ALM ¢ 149 §52C.
3. Mich LA 8423.508(1).
4. Mich LA 8423508(2).
5. Mich LA 8423.509(1).
6. Mich LA 3423509(2).
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Investigation, if disciplinary action is not taken,
the emplo*ee must be notified.® If the mvest&ga—
tion revecls that the allegations are unfounded
or unsubstantiated, or if disciplinary action is
not taken, the.seParate file ‘must “contain a
{wtayon of the final disposition of the investiga-
ion.

UEP-21,936. How an employer can use poly-
graph, voice stress analysis, or'similar tests.

The opportunity to refuse to take polygraph,
psychological stress evaluation, or similar tests
In ‘employment situations is a civil right® Fur-
thermore, the use of polygraph examinations as
a condition of employment, promotion, or
change in status o em,P,onment, or as an
express or implied condition of a benefit or
privilege of employment, is prohibited.9

HEP-21,937. How an employee can correct
or remove information from a personnel file.

If there is a disagreement with information
containgd in a perSonnel record, removal or
correction may be mutually agfreed upon by the
employer and the employee. [T an agreemént is
not reached, the employee may submit a writ-
ten statement explaining his position.D

UEP-21,938 How an employer can use per-
sonnel record information.

It is unlawful to discipline or discharge a
railroad employee based on the report of a
special agent, detective, or spotter that involves
a question of integrity, honesty, or breach of
an)(, employer rule, unless the employer gives
notice to the emploKee and grants & hedring
upon request. Af the hearing, the employer
must state specific charges, and the accuSed
employee has the right to cross-examine the
pelrs]im making the report and to employ coun-
sel.

If the investigation by a criminal justice
agency of an alleged criminal activity or viola-
tion of an agency rule by an employee reveals
that, the allegations are ‘unsubstantiated, or if
disciplinary action is not taken, information in
the separate confidential file relating to the
investigation must not be used in any future

7. Mich LA §423.509(2).
8. Mich LA 837.2102(1
9. Mich LA §37.203.

10. Mich LA 5423.505.
11 Mich LA §750,519.
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UEP-21,938

consideration for promotion, transfer, addi-
tional compensation, or disciplinary action.1l

_ Personnel record information that was not
included in the record, but that should have
been included, may not be used by an employer
in ajudicial or quasijudicial proceeding, unless,
in the opinion of the judge or hearing officer,
the information was not intentionally eéxcluded,
Furthermore, the employee must agree to such
use or have heen ?Jven a reasonable time to
review the information.1l Material that should
have heen included must be used at the request
of the employee. 4

HEP-21,939, HPW an_employee can gain
access to personnel records.

An employee is entitled to review his person-
nel record, upon written request at reasonable

terval?, at a location rasonablg ner'ir IS
ﬁace of employment and urmg normal office
ours.bReview may be allowed at a time or

location more convenient to the employee,
Where review dyring norma! office hours would
require time off, some other reasonable time
must be provided.B If an  employee demon-
strates an inability to review the personnel
record at the employing unit, the employer
must mail a copy of the requested record to the
employee, upon written request.7 After the
review, the employee may obtain

information, but an employer may charge a fee

cost oTdupiicati*g he

HEP-21,940. How an employer candisclose
personnel records to outsiders.

“An employer or former emplover must not
d|vu|éqe a disciplinary report, letter of repri-
mand, or other d|5C|ﬁI|nary action to a third
partY, to a party who is not a part of the
employer’s organization, or to a party who is
not a part of a lahor organization representing
the employee, without prior written notice to
the employee by first-class mail to his last
known address. However, this requirement does
not apply if the employee has specifically

12 Mich LA §423.5092)
13 Mich LA §423.502.

14, Mich LA §423.502.

J J
17 Mieh LA 5@2@1504
18. Mich LA 3423504,
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signed employment application with another
employer, the disclosure is ordered in a legal
action” or arbitration, or information is Te-
quested by a government agency as a result of
a claim or complaint by the’employee.

An employer must review a personnel record
before releasing information to a third party
and must delete disciplinary reports, letters of
reprimand, or other ‘records of disciplinary
action that are more than four years old, unless
the release is ordered in alegal action or
arbitration.

! erJ]P.Io ee submits a written statement
Isagreement W|tho|§coH1nat|on con-
or

exﬁ%)lauaom% )
e e chu BSOS dREYetorYs S&ﬁ‘ﬁfa%
t0 a thjrd party, as long as the original infor-
mation is part of the file.2L

Minnesota

o ¥In“ei’ w”at conditions Cﬁn
medical information about employees he gath-
ere”-

An employer, employment agency, or labor
organization” can, with ‘the consent of the em-
loyee, obtain additional medical information
or "the purposes of establishing an employee

waived written notice as Part of a written,

a copyof health record.2

EP.21)9.6>HOW an employer can use poly-

*

It |s,un|amffu| to directly or md?rectfy ,sohmt
or require a po|¥graph, voice stress analysis, or
any test purporting to test the honesty of any
emplo¥ee or Prospecnve employee. [t is also
unlawtul to sell or interpret a test that has heen
unlawfully solicited or required. If an employee
requests ‘a polygraph test, the emgloyer or
agent admmmtermt{; the test must inform him
that taking the test is voluntary.ZResults of a
polygraph test taken at an employee’s request
maybe disclosed only to persons duthorized by
the employee. 2

The state Supreme Court has held that the

19 Mich LA 8423506,
20. Mich LA 8423507
21 Mich LA 423505,

2. Minn SA §363.02 subd (7))

23 Minn SA § 1815 subd '
24'Mnn SA § 18L76'
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above statute does not violate the Constitu-
tion.3

Montana

UEP-21,950. How an employer can use poly-
graph, voice stress analysis, or’similar tests.

No person or business entity may require
any person to take a p.olygraph test or any
form of a mechanical lie” detector test as a
condition for employment or continuation of
employment.1

UEP-21,951. How an employer can use drug
or alcohol tests.

No person or business entity may require
any person to submit to a blood or urine test as
a condition for employment, except employ-

‘ment in hazardous work environments or ‘in
jobs the primary responsibility of which s
security, public safety, or fiduciary responsibil-
ity. 1 §|m|larly, no Person or husiness entity
may require any employee to submit to a blood
or urine test as a condition for continuation of
employment, unless the employer has reason to
believé that the employee’s Taculties are im-
paired on the job as a result of alcohol con-
sumption or illegal drug use.13

Also, prior to the administration of a dru.? or
alcohol test, the employer must adopt a written
testing procedure and ‘make it available to all
pelrls?ns subject to testing. This procedure must
call for:

(1) collection of each blood, or urine speci-
men”in a manner that minimizes invasion of
Personal privacy while ensuring the integrity of

he collection process;
~(2)collection of a quantity of specimens suffi-
%|etnt to ensure the administration of several
ests;

(3) collection, storage, and transportation of
the specimens in tamper-proof containers;

~(4) adoption of chain-of-custody documenta-
etion ‘procedures identifying how each specimen
was handled and tested;

(5) verification of test results by two or more

25. State v Century Camera, Inc., (1981, Minn) 309 NW2d

il.wfw?agéﬁ%&-ﬁ9ayﬁgb;.
1 i G £
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different testing procedures before judging a
test positive; und

(6)  prohibition of the release of test results,
except as authorized by the person tested or as
required by a court.13

An employer may not take any adverse
action against a subject of a drug or alcohol
test if that person presents a reasonable expla-
nation or medical opinion |nd|cat|n% that the
results of the test were not caused by alcohol
consumption or illegal drug use.24

HEP-21,952. How the subject of a drug or
alcohol test can gain access to the test’s results
and an opportunity to supply other test results.

Any employer 'mat conducts a drug or alco-
hol test on an employee or applicant must give
a copy of the test results to the person tested
and ‘provide him the opportun|t¥, at the ex-
pense of the person requiring the test, to obtain
a confirmative test by an independent labora-
tory selected by the person tested. Also, the
person tested must be given an opﬁortumt%/ to
{ebtutlér explain the results of either or Dboth
ests.

Nebraska

HEP-21955. Under what conditions can
megmal information about employees be gath-
ered.

When an employer requests an applicant for
e,mplol/ment to submit to a medical examina-
tion, the employer must pay the cost of the
examination.3 However, this ‘rule does not ap-
ply to the state or any subdivision of the state.3

HEP-21,956. How an employer can use poly-
graph, voice stress analysis, or'similar tests.

No employer or prospective employer may
require, as a condition of employment” or con-
tinued employment, that a person submit to a
truth and" deception examination, unless the
employment involves public law enforcement.4
This does not prohibit an employer from askmﬁ
an employee or applicant to submit to a trut
and decéption examination if all of certain

L ot o 24
PSR
3 Neb RS 84823,

£ Neb RS §81 199
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HEP-21,956

conditions, such as that questions be job-re-
lated, are met.8

Nevada

UEP-21,960. How an employer can use poly-
graph tests.

A person or governmental entity that pos-
sesses the results of a polygraph examination or
information obtained during a ﬁolygraph exam-
ination required to permit the "examinee to
obtain or retain employment must not release
the results or information without written con-
sent, unless ordered by a court of competent
jurisdiction or as otherwise provided by law.6

HEP-21,960.1. How an employee can gain
access to a personnel file.
~ An employee is entitled upon request, to
inspect records containing both information
used by an employer to determine the employ-
ee’s qualifications, and information re%ardmg
any disciplinary action taken against the em-
ployee. However, an employee is not entitled to
review confidential reports by previous employ-
ers or investigative agenciés or information
concerning the investigation, arrest or convic-
tion of the employee for a violation of law.61
In addition,discharged employee has the
right to msg_ect his personnel records within 60
days after nhis termination. An employer must
therefore furnish the employee, upon request,

6. Nev RS S648A260,
61, Ch 387, L. 195 82(0),
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with a copy of these personnel records. The

employee may be required to pay a fee equal to

the actual cost of providing ‘access to any
of those records.

Howeverjan.—emPoner-|s—nOt~~reqU|red to
furnish any copies of records to an employee or
former employee unless the egzployee was em-
ployed for more than 60 days.

JEP-21,960.2. How an employee can correct
or remove information from a personnel file.

~An employee who believes that any informa-
tion contained in his personnel records is inac-
curate or incomplete, must notify his employer
in writing of his contention. If the employer
finds that the employee’s contention is correct,
the employer must change the file according-

ly"

UEP-21,961. How an employer can use in-
formation in a personnel file.

It is unlawful to discipline or discharge an
employee based on a rqurt by a special agent,
detective, or spotter that involves a question of
integrity, honesty, or a breach of employer
rules, unless the” employer gives notice and a
hearing to the accused employee, upon request,
At this hearm?, the accused employee must
have the oEpor unity to be confronted with the
person making the report and to furnish testi-
mony in his defense.7

mmmngmmm
63, Ch. 387 L 1985 83
7 Nev RS §613.160 subd 1
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Worker Privacy

New Hampshire

HEP-21,965. Under what conditions can con-
sumer report information about employees he
gathered. . . . .

The New Hampshire Fair Credit Reporting
Act provides that a consumer reporting agency
may furnish a consumer report to any person
the agency believes will use the information for
employment purposes.8 An employer may not
procure or cause to be prepared aninvestigative
consumer report on any individual, unless clear
and accurate disclosure of that fact is made to
the individual.®

HEP-21,966. How an employer can use con-
sumer report information in a personnel file,

Disclosure is required when employment is
denied, wholly or partly based on information
contained in"a consumer report from a con-
sumer reporting agency.D

HEP-21,967. How an employee can gain
aCtt:ess to consumer report contents and recipi-
ents.

Within a reasonable period of time after
disclosure by an employer that an investigative
consumer report has been procured or prepared
on any individual, the individual ma¥ obtain a
complete and accuyrate disclosure of the nature
and ‘scope of the investigation requested.1L The
individual is also entitled to obtain clear and
accurate disclosure from any consumer report-
ing agency re?ardmg the “recipients of any
consumer report on the individual furnished for
employment purposes within the two-year pe-
riod preceding the request for disclosure.22

New Jersey

HEP-21,970. How an employer can use poly-
graph tests.

It is unlawful for an employer, other than
one authorized to manufacture, distribute, or
dispense narcotics or controlled dan%erous sub-
stances, to require an employee 0 take or
submit to a lie detector test as a condition of
employment or continued employment.B3

- NH RSA 308-4 sub 10)2)
4 N Rgé-\ 0t 3
NH RSA 3
SA 3
NI

40A-1.
14 NM SA 856—34.
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1EP-21,981

New Mexico

UEP-21975. Under what conditions can
creéht information about employees be gath-
ered.

In order to obtain information from a credit
bureau, an employer must certify that inquiries
are _made only for the purposes of bona fide
business transactions, such as the evaluation of
the qualifications of present or prospective em-
ployees. 4

New York

UEP-21,980. Under what conditions can in-
formation about employees be gathered.

It is an unfair labor practice for an employer
to spy on or keep under surveillance any acfivi-
ties of employees or their representatives in the
exercise of their protected rights.% Further-
more, an emplo?qer may not request a consumer
report, other than an investigative consumer
report, in connection with an employment ap-
Pllcatlon, unless the applicant “is” first in-
ormed.BIf the notice to the applicant indicates
that subsequent consumer reports may he re-
quested or utilized, no adaitional notice is
required at the time the subsequent report is
requested.I7 In addition, no investigative con-
sumer report on any employee may be pro-
cured or caused to be prepared by an’employer,
other than the employee’s present employer,
unless notice is given and authorization is
obtained from the employee. B Refusal to exe-
cute the authorization is ‘grounds for declining
to grant employment.B

Under the New York Fair Credit Reportm%
Act, a consumer reporting agency may furnis
a consumer report to any person the agency
believes will use the information for employ-
ment purposes.2

UEP-21,981. How an employer can use a
psychological stress evaluator test.
- No employer may require, request, or know-
ingly permit” any employee or prospective em-

15. NY CLS Labor Law §704 subd 1
16, NYCLS GenBus Law §380-(b)
17, NYCLS GenBus L §330-(c)

18, NY CLS Gen BusL8380-c.

19 NYCLS GenBus L %380—c(d).

20.  NYCLS GenBus L 8380-h(a)(3)(1l).
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HEP-21,981

ployee to submit to a psychological stress eval-
uator examination, and no employer may ad-
minister or use the results of such a test for
anY reason whatsoever.2L Furthermore, it is
unlawful for any individual to knowingly ad-
minister or participate in the administration of
a psychological stress evaluator examination of
an employee or ,orqspecnve employee.2 In ad-
dition, a ‘psycho ogmal stress evaluator exami-
nation may” not De administered within the
state to any individual seeking employment
outside the State or for the purpose of continu-
ing employment outside the state.3

No employee may he discharged, disciplined,
or discriminated against in any manner for
filing a complaint or tes,UfVm,g in an¥ proceed-
ing or action involving violations of the statute
regarding psychological stress evaluators.24

HEP-21982 How an employee can gain
access to the names of recipients of a consumer
report.

Any employee may obtain from any con-
sumer reporting agency the names of recipients
of any consumer report on the employee that it
has furnished for employment purpoSes within
the two-year period preceding the request, upon
request and proper identification. 24

HEP-21,983 How an employer can disclose
consumer reports to outsiders.

No employer may disseminate a consumer
report or an investigative consumer report to
any other Eerson unless the other ?erson has a
legitimate business need for the information in
connection with a business transaction involv-
ing the individual concerned in the report.1

Ohio

HEP-21,985. Under what conditions can
megmal information ahout employees be gath-
ered.

~An employer may not require any prosPec-
tive employee or applicant for employment to

21 NY CLS Lahor La 753%1
LS Lapor [awg 734 sund L
L %

2. NY

23 NY

g

NY CL% Gen Bus L @(c'.

Ohio RC §4113.21.
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Bay the cost of a medical examination required
y“the employer as a condition of employment.2

HEP-21,986. How an employee can gain
access to medical records maintained by an
employer.

A COFV of any medical report pertaining to
an employee or former employee must be fur-
nished to the employee upon request, provided
that if a physician concludes that presentation
of the emplo_Yee’s medical record dwectlz to the
employee will result in serious medical harm to
the employee, the copy be c[uven to a physician
desufnate i writing” by the employee.3 The
employer may charge up to $25 for each page
of a réport furnished to an employee.4

Oregon

HEP-21,990. How an employer can use poly-
graph, voice stress analysis, or'similar tests.

It is unlawful to require any person or em-
Plo ee to take a Dbrea haly{,zer test, poly?raph
est, or any other form of lie detector test as a
condition Tor emgloyment or continuation of
employment,4 or to directly or indirectly sub-
ject any em|o|oyee or prospective employee to
any breathalyzer test, polygraph examination,
or psychological stress test* However, an em-
Bloyee may" consent to administration of a
reathalyzer test, and if the employer has rea-
sonable ‘grounds to believe that anemployee is
under the influence of intoxicating liquor, the
employer may require the adminiStration of a
blood “alcohol content test by a third party or a
breathalyzer test as a condition for employment
or continuation of employment. The employee
though, may not be required to pay the cost of
any Such test.7
A ,poly?raﬁh examination_can be given to an
individual who consents to it during”the course
of a criminal or civil judicial proceeding in
which the person is a" party or witness, or
during the course of a criminal investigation
conducted by a law enforcement agency, a
district attorney, or the Attorney General.*

3. Qhio ch 4113 23A).
4. Ohio RCS 411323(0).
5. Ore RS 659.225(1
6. Ore RS 659.227(1
7. Ore RS 659.225(1
8. Ore RS 659.227(4
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Worker Privacy

4EP-21,991. How an employee can gain
access to a personnel file.

At the request of an employee, his employer
must provide a reasonable opportunity to ‘in-
spect, at the place of employment or work
assignment, those personnel records used to
determine qualification for employment, promo-

;. tion, additional compensation, or employment

termination or other d|SC|p||nar¥ action, and
must furnish a certified COPV of the records.9A
certified copy of personnel ‘records of a termi-
nated employee must be provided to the em-
?one_e if a request is made within 60 days after
ermination.D An employer may make only
such charge as is reasonably calculated to re-
cover the actual cost of providing the service.1L

HEP-21,992. How long an employer should
retain the personnel file of a terminated em-
ployee.

An employer must keep a terminated em-
ployee’s personnel records for no less than 60
days after termination.2

Pennsylvania

HEP-21,995. How an employer can use poly-
graph, voice stress analysis, or'similar tests.

It is unlawful to require that an employee or
other individual, other than those in the field of
ﬁubhc law enforcement or who dispense or

ave access to narcotics or dangerous drugs, be

required to take a polygraph test or any form
of a mechanical or electrical lie detector test as
a condition for employment or continuation of
employment. B3 Furthermore, it is unlawful to
use a psychological stress evaluator, audio
stress monitor, or similar device to judge the
truth or falsity of oral statements without the
consent of the person whose statements are
being tested. ¥

UEP-21,996. How an employee can gain
access to a personnel file.

An employee is entitled to inspect his per-
sonnel file upon request at reasonable times to

15 368%27?8&?.
10 Ot RS 65775014,
17 O RS ]

14 18 Pa CS § /507,
15. 43 P Pa SA 88 1322-1323
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HEP-22,002

determine his, own g,u_alifications for employ-
ment, promotion, additional compensation, ter-
mination, or disciplinary action.

Puerto Rico

HEP-21,998 How an employer can use in-

formation obtained on an employee’s support
obligations.
_An employer ma ,
instigate the  use of any information obtained
from an employee for purposes of complying
with the local faw on income withholding™ for
support.¥1

not reveal, publicize, or

Rhode Island

HEP-22,000. Under what conditions can in-
formation about employees be gathered.

It is an unfair labor practice for an employer
to spy on any activities of employees or their
representativeS in the exercise of protected
rights. D . .

Whenever any employer requires a physical
examination prior to employment, the cost of
the examination must be paid by the employer,
whether or not the prospective employeé is
hired. 77

An employer may not obtain a ﬁanent’s
confidential health care information without the
written consent of the patient or his authorized
representative. B

UEP-22,001. How an employer can use poly-
graph tests. .

It is unlawful for an employer or its, agent,
orally or in writing, to request, require, or
subject any employee to a lie detector test as a
condition of emploK_ment or continued employ-
ment.BHowever, this rule does not apply to lie
detector tests administered by law enforcement
agencies in the performance of their official
duties.2a

- UEP-22,002. How an employer can use med-
ical information in a personnel file.
An individual whose employment application

15.1. 1985, No. 106, §¢.
16 RIGS §28-7-13(1).
I7. RI GS §28-62-1
18. RI GS 85-37.34(a).
19 RI GS §28-6.1-1.
191 RI'GS §28-6.1-2
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is denied or whose employment is terminated
based solely or partly on confidential health
care information 'is entitled, upon written re-
(f]uest, to have copies of the information trans-
ered to a physician designated in the request
though the emplo¥er may require payment of
its actual cost of retrieval, duplication, and
forwarding of the information.*0

UEP-22,0025. How an employee can gain
access to a personnel file.

Beginning January 1 1987, an employer
must “permit an employee to inspect certain
personnel files under certain conditions. The
employee must make a written request to in-
spect at least seven days in advance (excluding
Saturdays, Sundays, and holidays). Also, he has
a right to inspect only at a réasonable time
other than his work hours and only twice in a
calendar year. He may not remove or copy the
files, but the employér must supply copies of
requested documentS at a reasonatile fee. The
employer or its designee has a right to be
present during the inspection.

The raght to inspect applies to the personnel
files used to determine the requesting employ-
ee’s qualifications for employment, promotion,
additional compensation, termination, or disci-
plinary action but not to any: ,(‘1) records
related to investigation of a possible” criminal
offense; (2) records prepared for use in an
civil, criminal, or grievance ,proceedm%s;
letters of reference; (4) medical records; (5
recommendations; (6) managerial records kep
or used only by the ‘employer; (7) confidential
reports from previous employers; or (8) mana-
gerial planning records. 2l

UEP-22,003 How an employer can disclose
medical records to outsiders. . .

An employer that receives and retains confi-
dential health care information must establish
certain security procedures, such as limiting
access to the information.2L

South Dakota

UEP-22,005. How a state employee can gain
access to a personnel file. o
Any records required or maintained by the

2, Rl 63 3591350
1. R GS 88641
21 R 65303734
22 SD CL 36A3L

Bureau of Personnel, including Performance
appraisals, that pertain to an employee in the
executive branch of state government must be
available and open to inspection by the em-
ployee during normal business hours.

Tennessee (

HEP-22,010. How an employee can gain
access to a personnel file.

Any certificated or professional school em-
ployee is entitled to access to his personnel file
at any reasonable time and to a copy of speci-
fied documents, on request and on payment of
reasonahle compensation.23

An,}[ state employee, re?ardless of position or
classitication, is entitled to have access to his
Bersonn.el files at any reasonable time and must
pe furnished copies” of any material contained |
in his file upon request and payment of the cost
of reproduction. 2

HEP-22,011. How an employer can use poly-
graph tests.

An employer may not take any Personnel
action based” solely ‘on the results” of a poly-
graph examination*H

Utah

UEP-22,015. How an employer can use poly-
graph, voice stress analysis, or similar tests.

1t is unlawful to conduct a deception detec-
tion examination by polygraph, voice stress
equipment, or other ‘similar device in a surrep-
titious manner, without the physical presence
of the subject and without the subject being
aware of the examination. Furthermore, it is
unlawful to use a refusal to submit to such an
examination as the basis for denying or termi-
nating employment.23

HEP-22,016. How a public employee can
gain access to a personnel file.

UFon receipt of a written request from a
Pubm employee to examine his personnel file,
he employer must produce the file for inspec- |

23. Tenn CA 549-2-301(0(28).
24, Tenn CA 88-50-108

241 Tenn CA §362-27-128.
25. Utah CA 34-37-2(5), 34-37-16.
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tion and coPymg.** The cost of copying must
be paid by the employee.17 However, the right
to examine and copy” documents does not ex-
tend to those classified as “confidential” under
the Utah Information Practices Act.**

EP-22,017. How an employer can use drug
or alcohol tests.
~An employer may test employees or prospec-
tive employées for the presence of drugs or
alcohol 'as”a condition of h|r|n(T1 or continued
employment. However, the employer and man-
agement in general must themselves submit to
testing on a periodic basis.1

observation: Although the statute’s lan-
guage suggests that drug and alcohol testing
of an employer and itS managerial staff is
mandatory, 1t is likely that ‘the statute’s
intent was to require that they be tested only

If they impose a testing requirement on rank-

and-file employees.

To ensure reliability in the testing procedure,
the employer may designate the type of samPIe
to be used for testing, may require samples
from his employees and prospective employees,
and may require them to present reliable identi-
fication"to the person collecting the samples.*
For current employees, the testing must be
scheduled for some lime during or immediately
after the regular work period.8

All sample collection and testing must be:

(1) performed under reasonable and sanitary
conditions;

(2) conducted with due regard for the pri-
vacy of the individual being tested;
~(3) reasonably calculated to prevent substitu-
tions or interference with the samples;

(4) documented by the labelling of samples
toltprevent erroenous identification of test re-
sults;

(5? conducted with an opportunity for the
employee or,prosRectwe employee t0 provide
any information that he considers relevant to
the test, including, the identity of any prescrip-
tion or nonprescription drugs he recently used
or other relevant medical information;

26. Utah CA 67-18-3.
2. Utah CA 67-18-4.
28. Utah CA 67-18-5.
1 Utah CA 34-38-3.
2. Utah CA 34-38-4.

(6? é)erformed in a manner that reasonably
precludes sample contamination or adulteration
duorlmg collection, storage, and transportation;
an

@ conducted in conformity with scientifi-
cally” accepted methods and procedures, includ-
ing verification of any positive test result by gas
chromotography, gas chromotography-mass
spectroscopy, or other comparablg reliable
method, before any test results may be used as
a tﬁss for any adverse action by the employ-
er.

An employer may carry out a testing or
retesting program for the presence of drugs or
alcohol only” within the terms of a written
policy that 'has been distributed to employees
and is available for review by prospective em-
ployees.11

This policy may require testing for:

... Investigation of an individual employee’s
possible impairment;

... Investigation of workplace accidents or
thefts;

... maintenance of safety for employees or
the general public;

... maintenance of productivity, quality of
products or services, or security of property or
information.8 Specifically, the testing need not
be limited to circumstances where there are
indications of individual, job-related impair-
ment.14

If the employer receives a verified positive
drug or alcohol test result indicating a violation
of Its written Pohcy or if the employee or
pros[)ectwe employeé refuses to provide a sam-
ple, the employer may:

... require the employee to enroll in an em-
ployer-approved rehabilitation, treatment, or
counseling program, that may include addi-
tional drug or alcohol testing, as a condition of
continued employment;

... suspend the employe*; with or without pay
for a period of time;

... terminate the employee;

3 Ueh CAIBS)
31 Utah CA 3385,
37 Utah CA 34-38-7[%].

33, Utah CA 34-38-7 2

34, Utah CA 34-38-1
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Worker Privacy

However, there are exceptions to the pro-
scriptions against requmn% lie detector tests.
For.examPIe, employees that may require an
applicant for employment to submit to a poly-
graph examination under the law are:

(1) the department of public safety, munici-
pal police departments, and county sheriffs,
with respect to sworn police officers and deputy
sheriffs;

(2) any employer whose primary business is
the wholesale or retail sale of precious metals,
gems or jewelry;

(3) any employer whose business includes the
manufacture or the wholesale or retail sale of
requlated drugs provided, however, that the
tests are limited to employees who come in
contact with such requlated ‘drugs; and

84) any employer authorized or required
under federal law” or regulation to administer
polygraph examinations.®-

An employer may not discriminate against
an employee for his having filed a complaint or
otherwise participated in a proceeding regard-
ing the polygraph prohibition.®7

Virginia

1EP-22,025. Under what conditions can in-
formation about employees be gathered.

It is unlawful for any employer to require
any employee or applicant for émployment to
pay the cost of a medical examination or the

cost of furnishing any medical records required
by the employeras a’condition of employment.®

Washington

HEP-22,030. How an employer can use poly-
graph or similar tests.

It is unlawful for any person, business, or the
state of Washington, itS political subdivisions or
municipal corporations, to require any em-
ployee or prospective employee to take a lie
detector or similar test as a’condition of em-
ployment or continued employment. This rule

6. VaCs§ 40128,
1. RC Wash 49.44.10,
71 Ch 3%, L 1985812

HEP-22,035

does not applY., however, to persons making an
initial application for employment with any law
enforcement agency, or an initial application
for employment or the continued e.mpl%yme.nt
of persons who work in manufacturing, distrib-
uting, or dispensing controlled substances, or
persons in sensitive positions directly involving
national security.7

HEP-22,031. How an employee can gain
access to a personnel file.

An employer must make all of an employee’s
personnel files available locally, at least once a
year, within a reasonable time after receipt of
an employee’s request.7L

An employee is_not entitled to review per-
sonal records relating to the investigation of a
possible criminal offense, or records compiled
in preparation for an impending lawsuit if they
would  not be available under the rules of
pretrial discovery in state court. 7

HEP-22,032. How an employee can correct
or remove information from a personnel tile.

Once a year, an employee ma> request that
the employer review all’ information in the
employee’s personnel file that is reqularly main-
tained as a business record or that'is subject to
reference for information given to persons out-
side of the business. BAnN empIO){er, at his own
discretion, ma}/, remove any Irrelevant or erro-
neous information from the employee’s person-
nel file. If an employee disagrees with his
employer’s determination, he ,ma¥ submit a
statement of rebuttal or correction to be placed
in his file.74 A former employee retains the
right to rebut or correct information in his
personnel file for two years.7®

West Virginia

HEP-22,035. How an employer can use poly-
graph or similar tests,

No employer, other than one authorized to
manufacture, distribute, or dispense drugs (ex-
cluding ordinary drugs), law enforcement agen-
cies, or state military” forces, may require or

36, L. 1985 §3
36, L. 1985322).
36, L. 193552.

336, L 1985 823).

oL

12
13. Ch
14. Ch
15. Ch

QD
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Worker Privacy

request, either directly or indirectly, that any
employee or prospective employee Submit to a
Polygraph, lie' detector, or similar test. In addi-
lon,  no employer may knowingly allow the
results of ang such test administéred outside
the state to De used to determine whether to
employ a prospective emploYee or to continue
the employ(ment of an employee in the state.
However, the results of any eXamination that is
authorized may be used solely for the purpose
of determining’ whether to employ or to con-
tinue to employ any person exempfed.8

Wisconsin

UEP-22,040. Under what conditions can in-
formation about employees be gathered.

It is an unfair labor practice for an employer
to employ anY person to spy on employees’ or
their representatives with respect to the exercise
of any protected rights.8

UEP-22,041 How an employer can use poly-
graph, voice stress analysis, or'similar tests.

No employer, may directly or indirectly re-
quire or administer” a polygraph, voice Stress
analew, psychological stress evaluator, or any
similar test”purporting to test the honesty of
any employee or prosPectlve employee. Fur-
thér, no person may sell to or interpret for an
employer a test known to have been solicited or
required by an employer. An employee that
requests such a test must be informed that
taking the test is voluntary.D However, these
rules do not apply to the use of an instrument
that, at a minimum, is capable of recording
visually, permanently, and simultaneously indi-
cations of a person’s cardiovascular pattern and
its changes and a person’s respiratory Eattern
and its changes. 1L Finally, any agreement offer-
mg employment or any pay orjob benefit in
return for taking a test is void.2

If a permitted test is given, statutory proce-
dures, such as informing the test subject of all
his rights, must be followed. BNo disciplinary
action’ may be taken or employment decision
made that’is based on the results of a permitted

RIS
o WS
11 Wise SA 111.37(1\(b).
12 Wise SA 111.37(2).
13, Wise SA 111.37(3).
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1EP-22,043

test, unless the employer has relevant evidence
or information, obtained mdependentlY from
the Permnted test, tenqu to support the test
results, or based on the refusal of the employee
to take the test. 4

In the absence of a valid and voluntary
written agreement, any person can refuse, to
disclose any oral or “written communication
during, or any result of, an examination usm%
an honesty-testing device.5Such a test may no
be qwen and the giving of the test may not be
dlsctOEed, without "prior written informed con-
sent.

UEP-22,042. How an employee can correct
or remove information from a personnel file.

If an employee disagrees with information
contained in personnel “records, a removal or
correction of that information may be mutually
agreed on_by the employer and employeg.
However, if no agreement can be reached, the
employee may submit a written statement ex-
plaining his posjtion. This statement will be
attached to the disputed portion of the employ-
ee’s personnel record.77

UEP-22,043. How an employee can gain
access to personnel records,

Upon the request of an employee, which the
employer may require to be made in Wr|t|n?,
every ‘employer must permit the employee to
inspect any personnel documents used in”deter-
mining the employee’s qualifications for em-
ployment, promotion, transfer, additional com-
perisation, termination, or other disciplinary
action. At least two requests must be granted
in a calendar year in the manner required by
statute, unless “otherwise Prowded in a collec-
tive bargaining agreement.B An employee in-
volved i a current %nevance may designate. in
writing .a representative of a union, collective
bargaining unit, or other representative to in-
spect the employee’s personnel records that
may have a bearing on the resolution of the
grievance.b

The right to inspect personnel records in-

14 Wise SA 111.37&4).
15 Wise SA 905.065.

1. Wise SA 9420
17, Wise SA 103.134)
18 Wise SA 101132
19, Wise SA 103133
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eludes medical records concerning the em-
ployee, though if the employer believes that
disclosure of medical records would have a
detrimental effect on the employee, the medical
records may he released to “the employee’s
physician or through a physician designated by
the employee. In that case, the physician may
release the medical records to the employee or
his immediate family.2

The right to inspect personnel records does
not apply in certain instances, such as letters of
reference or records r,eIatmg* to the investiga-
tion of possible criminal offenses,Z but does

20. Wise SA 10313(5).
21 Wise SA 10313

include the right to copy or receive a copy of
records, provided the employer may charge a
reasonable fee not to exceed the acfual cost of
reproduction.2

HEP-22,045. How an employer can disclose
personnel records to outsiders.

If an emﬁ_loyee submits a written statement
exPIammg nis” position in regard to any dis-
puted portion of his personnel record, the
statement must he attached to the disputed
portion of the record and included whenever it
IS released to a third party for as long as it is a
part of the file.3

2. Wise SA 103.13{7}.
23 Wise SA 103.134
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Bill No. House Bill 86 Date January 30, 1989

Title "An Act requiring employers to permit Contact: Tom Stuart
employees and former employees to have 264-2452
access to their personnel files." Eileen Plate

465-2700
House B ill 86 requires employers to provide an employee or former employee

access to his or her respective personnel records and to permit the
employee to make copies of the records. The employer may charge the
employee for the costs of duplicating the records.

Employees should have access to employer kept personnel records as
provided in this bill. The accuracy of such records may have a direct
bearing on a worker's employability should a prospective employer contact
the worker's current or former employer as a reference. Under the
provisions of this b ill, a worker would have an opportunity to at least be
aware of any discrepancies in the employer's personnel records.

The Department supports the provisions of this b ill which provide workers
a right to access and copy employer kept personnel records.

House B ill 86 would not have a fiscal impact on the Department of Labor.

APPROVED

POSITION P APER /Department of Labor
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MEMORANDUWM February 13, 1989
SUBJECT: Scope of HB 86
(Access to personnel files)
T0: Representative Dave Donley
FROM: Teresa B. Cramer

Legislative Counsel

You have asked whether HB 86 requires an employer to keep
personnel Tfiles on employees. In my opinion, the answer is
no. Under subsection (a), if an employer maintains
personnel Tfiles, the employer must allow access to the
information. There 1is nothing that affirmatively requires
that the information be maintained in the first place.

If 1 may be of further assistance, please advise.

TC:kb
wkkl/119



Alaska State Legislature

Sen. Pat Pourchot, Chairman PO. BO V
ggﬁ %?;Af&%mg Vice Chairman Juneaﬁt /Rla%ﬁ%%ll
Sen, Rick Ueﬁ/lng 907-465-3712
Senate State Affairs Committee

MEMORANDUM

TO Senate State Affairs Committee

FROM Senator Pat Pourchot, Chairman

RE: March 20 Committee Meeting

DATE March 20, 1989

Today at 1:30 p.m. 1in the Beltz Room the Senate State Affairs
Committee will hear the following bills:

SB 173, An Act relating to municipal petitions and elections, and
to appointments to Ffill certain municipal offices

SB 173 makes a number of clarifications to the statutes governing
municipal petitions and elections. The bill was developed at the
request of the Alaska Municipal League.

In general, SB 173 standardizes petition procedures, requires
that a prime sponsor be designated on petitions, establishes a
30-day registration requirement for voting in municipal

elections, provides special initiative requirements for
ordinances that affect only part of a municipality, and prohibits
appointment of a recalled official to fill the vacancy created by

the recall.

The Community and Regional Affairs Committee adopted a committee
substitute containing two changes recommended by the Division of
Elections. Specifically, Sec. 7 of the CS amends the voter
qualification statute to conform with the requirement in Sec. 8
that a voter be registered at a residence address within the
municipality 30 days prior to a municipal election. Sec. 9 of
the CS authorizes a municipality to require that a voter whose
registration has been cancelled for non-activity reregister
before voting.

HB 86, An Act requiring employers to permit employees and former
employees to have access to their personnel files

HB 86 would require both private and public employers to provide
employees access to their personnel records. Employees could
make copies of their records and would pay for the cost of
copying. HB 86 would not supersede any collective bargaining

agreements.

According to House Research, 13 other states and the District
of Columbia have similar statutes.





