


CS HR 493.An Act re la t ing  to reemployment rights fo r members o f  the state'_s 
organized mil i t ia .  Sponsored by Representative Kubina, th is b i l l  would 
allow reemployment r ig h ts  to AK National Guard, AK Naval M i l i t i a  and AK 
State M i l i t i a  members who are cal led to state active duty by the Governor. 
I t  would require an employer to grant a leave o f  absence to a member o f  the 
organized mil i t ia  and upon release from active duty, allow th a t  person to
return to their former posit ion or a comparable position. CSHB 493 also 
squ i res  the employee to  meet certain deadlines fo r  reporting back to worK 
a f te r  completing active duty.
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D E P A R T M E N T  O F  M I L I T A R Y
A N D  V E T E R A N S  A F F A I R S

OFF I CE  OF  THE ADJUTANT G E N ER A L

A d m in i s t r a t i v e  & Support: 
S e r v i c e s  D i v i s i o n  

P .O . Box L  
Jun eau , AK 99811

March 9 ,  1990
The H on o rab le  Gene Kub in a  
A la s k a  S t a t e  R e p r e s e n t a t i v e  
P .O . Box V 
Juneau , AK 99811

Dea r R e p r e s e n t a t i v e  Kub in a ,

I n  t h e  d i s c u s s i o n s  c o n c e rn in g  HB493, c o n c e rn in g  reem p loym ent r i g h t s  f o r  . te n te rs  
o f  t h e  s t a t e  m i l i t i a ,  s e v e r a l  q u e s t i o n s  have came up which you  have r e q u e s te d  
me t o  a d d re s s .  T h i s  l e t t e r  w i l l  a t tem p t  t o  an sw e r t h o s e  q u e s t i o n s  f o r  y ou .

1 .  Sh o u ld  t h e r e  be  a  t im e  l i m i t  a p p l i e d  t o  t h e  t im e  t h a t  a p e r s o n  i s  on s t a t e  
a c t i v e  d u ty  b e f o r e  t h e y  l o s e  t h e  reemployment r i g h t s  a d d re s s e d  in  KB493?

The dep a r tm en t  b e l i e v e s  t h a t  t h e  e x i s t e n c e  o f  a  t im e  l i m i t  wou ld  n o t  s e rv e  
a u s e f u l  p u rp o s e .  M i l i t i a  members who a r e  c a l l e d  t o  s t a t e  a c t i v e  d u ty ,  and 
whose r e t u r n  t o  employment w ou ld  be  p r o t e c t e d  b y  t h i s  b i l l ,  a r e  r o t a t e d  in  
and o u t  o f  t h e i r  s t a t e  a c t i v e  d u ty  when p o s s i b l e  t o  p r e v e n t  t h e i r  b e in g  
gone f rom  t h e i r  r o u t i n e  employment any l o n g e r  t h a n  n e c e s s a r y .  I n  a few 
in s t a n c e s ,  t h e  s k i l l s  o f  c e r t a i n  i n d i v i d u a l s  o r  g ro u p s  o f  i n d i v i d u a l s  ( e . g .  
h e l i c o p t e r  p i l o t s )  a r e  su ch  t h a t  such r o t a t i o n  i s  n o t  p o s s i b l e  o r  may be 
s e v e r l y  r e s t r i c t e d .  However, in  a l l  i n s t a n c e s ,  t h e  c a l l  o f  members t o  
s t a t e  a c t i v e  d u ty  i s  needed t o  re spond  t o  an  emergency' s i t u a t i o n  ( e . g .  th e  
Exxon V a ld e z ) , and members a r e  o n l y  c a l l e d  up f o r  a s  lo n g  a s  t h e  emergency 
s i t u a t i o n  e x i s t s .  I n  t h e  u n fo r s e e n  o c c u r r a n c e  o f  a  s i t u a t i o n  r e q u i r i n g  
e x t e n s iv e  p e r i o d s  o f  s t a t e  a c t i v e  d u ty ,  we do  n o t  b e l i e v e  i t  wou ld  be in  
th e  b e s t  i n t e r e s t  o f  t h e  s t a t e  and t h e  com m un it ie s  t h a t  a r e  b e n e f i t t i n g  
f rom  th e  m i l i t i a  c a l l - u p  t o  have t h e  members c on ce rned  a b o u t  whethe r o r  n o t  
th e y  had a  j o b  when t h e  emergency was o v e r .  T h e re  i s  no l i m i t  on th e  
c a l l - u p  t im e  f o r  t h e  f e d e r a l  reemp loyment r i g h t s  when members o f  t h e  
N a t i o n a l  G ua rd  a r e  c a l l e d  up f o r  f e d e r a l  emergency d u ty ,  and we b e l i e v e  
t h a t  t h e  s t a t e  s h o u ld  f o l l o w  s u i t  when p r o t e c t i n g  i t s  m i l i t i a  members when 
c a l l e d  up f o r  s t a t e  emergency d u ty .

What happens i f  a  member i s  c a l l e d  up t o  s t a t e  a c t i v e  d u ty  from  a s e a s o n a l  
'e . u . i.w .i .M .m cLx r<) : v’~«i t h e  .seasoria l ~ob i s  n o t  t h e r e  when m s  emercency 

s e r v i c e  i s  o v e r ?

An em p lo y e r  w ou ld  n o t  be r e q u i r e d  t o  c r e a t e  a  j o b  t h a t  d i d  n o t  e x i s t  
because  o f  t h e  s e a s o n a l  n a t u r e  o f  t h e  emp loyment. However, t h e  member 
wou ld  be e l i g i b l e  t o  r e t u r n  t o  h i s  j o b  a t  t h e  s t a r t  o f  t h e  n e x t  s eason  a s  
i f  he  had n o t  been  a b s e n t  f o r  t h e  s t a t e  a c t i v e  d u t y ,  and wou ld  n o t  s u f f e r  
any l o s s  o f  s e n i o r i t y  f o r  h i s  t im e  away f r a n  t h e  j o b .  T h i s  s p e c i f i c  c a se  
would p r o b a b ly  be  a d d re s s e d  i n  t h e  r e g u l a t i o n s  t o  be adop ted  by th e  
Department o f  L a b o r  a s  a u t h o r i z e d  on  page 2 ,  l i n e s  1 4 -1 5  o f  HB 4 9 3 .



: .  What a r e  t h e  l i k e l y  p e n a l t i e s  t h a t  w ou ld  be  l e v i e d  a g a in s t :  em p loye rs  
v i o l a t e  t h e  reem p loym ent r i g h t s  t o  be en ac ted  b y  HB493?

an  page 2 o f  HB493, l i n e s  1 7 - 1 9 ,  t h e  b i l l  a u t h o r i z e s  t h e  Department o f  
L a b o r  t o  o r d e r  r e i n s t a t e m e n t  and payment o f  b a ck  pay i f  a p r c p n a t e .  T h is  
wou ld  n o t  be  t h e  f i r s t  a c t i o n  t a k e n  i n  t h e  e v e n t  a  member was den ied  
reemployment, and  wou ld  o n l y  be u sed  a s  a  l a s t  r e s o r t .  The f i r s t  s t e p s  in  
r e g a in in g  employment f o r  a  m i l i t i a  member who was d e n ie d  a  r e t u r n  t o  h i s  
fo rm e r  p l a c e  o f  w o rk  w ou ld  b e :  1) t h e  member's commanding o f f i c e r  and o t h e r  
m i l i t a r y  o f f i c e r s  i n  t h e  member's c h a in  o f  command wou ld  c a l l  on th e  
em p loye r  and a t t e m p t  t o  c o n v in c e  t h e  em p lo y e r  t o  r e i n s t a t e  t h e  m i l i t i a  
member; 2 ) a  r e p r e s e n t a t i v e  f rom  t h e  E m p lo y e r ' s  S u pp o r t  o f  t h e  Guard and 
R e s e rv e  (ESGR) w ou ld  t a l k  t o  t h e  i_mp loyer; 3 )  a  r e p r e s e n t a t i v e  f rom  t h e  
Department o f  L a b o r ,  D i v i s i o n  o f  L a b o r  S ta n d a rd s  and S a f e t y  wou ld  t a l k  t o  
t h e  em p lo y e r .  O n ly  when a l l  a t t em p ts  t o  c o n v in c e  t h e  em p lo y e r  t o  comp ly  
w i t h  t h e  law  h ave  p r o v e d  f r u i t l e s s  w ou ld  t h e  Departm ent o f  L ab o r  i s s u e  an 
o r d e r  o f  r e in s t a t e m e n t  and  b ack  p a y .  I f  an em p lo y e r  c o n t e s t e d  t h e  o r d e r ,  
he wou ld  b e  a b l e  t o  a p p e a l  t h e  a c t i o n  unde r  t h e  A d m in i s t r a t i v e  A d ju d ic a t io n  
s e c t i o n  o f  t h e  A d m in i s t r a t i v e  P ro c e d u re  A c t  (A .S .  4 4 . 6 2 . 3 3 0 - 6 3 0 ) .  I f  an 
a p p e a l  were n o t  f i l e d  i n  a  t im e l y  manner, t h e  Department o f  l a b o r  has  th e  
a u t h o r i t y  u n d e r  A .S .  4 4 . 6 2 . 5 9 0  t o  f i l e  in  s u p e r i o r  c o u r t ,  where an em p loye r  
c o u ld  be fo und  i n  con tem p t o f  c o u r t  f o r  f a i l u r e  t o  comp ly  w i th  t h e  o r d e r  
i s s u e d  by t h e  Depa rtm en t o f  L a b o r .  The Departm ent o f  M i l i t a r y  and V e te ra n s  
A f f a i r s  c e r t a i n l y  hopes  t h a t  t h e s e  e v e n t s  n e v e r  cone t o  p a s s ,  b u t  t h e  law 
doe s  have t e e t h  t o  e n s u re  t h e  reemployment r i g h t s  i f  needed .

I  hope t h i s  i n f o rm a t i o n  h a s  been  h e l p f u l  i n  a d d re s s in g  sane  o f  t h e  c on ce rn s  
r a i s e d  abou t  t l i i s  b i l l .  I  w i l l  be  p r e s e n t  d u r in g  t h e  h e a r in g  i n  House F inance  
Committee on March 14 t o  a t t e m p t  t o  answ er any o t h e r  q u e s t i o n s  t h a t  may be 
r a i s e d .

c c :  OOL Jo seph  Beans , Depu ty  Com m iss ione r , LMVA
Tom S t u a r t ,  D i r e c t o r ,  L a b o r  S ta n d a rd s  and S a f e t y ,  Department o f  Lab o r  
E i l e e n  P l a t e ,  L e g i s l a t i v e  L i a i s o n ,  Departm ent o f  Lab o r  
Bob Evans, Depu ty  C h i e f  o f  S t a f f ,  O f f i c e  o f  t h e  G ove rn o r  
K a th le e n  S t r a s b au g h ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  Department o f  Law 
D av id  O t t o ,  D i r e c t o r  o f  P e r s o n n e l ,  Depa rtm ent o f  A d m in i s t r a t i o n  
S io u x  Plummer, L e g i s l a t i v e  L i a i s o n ,  Department o f  A d m in i s t r a t i o n

S i n c e r e l y ,
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DEPARTMENT OF MILITARY AND VETERANS AFFAIRS

POSITION PAPER 
HB 493

Summary o f  B i l l : The p r o p o s e d  l e g i s l a t i o n  wou ld  a l i a - /  reemp loyment r i g h t s
t o  members o f  t h e  o r g a n i z e d  m i l i t i a  who a r e  c a l l e d  t o  S t a t e  A c t iv e  Duty by 
t h e  G o v e rn o r .  The o rg a n i z e d  m i l i t i a  c o n s i s t s  o f  t h e  A la s k a  N a t i o n a l  
Guard , t h e  A la s k a  N ava l M i l i t i a ,  and t h e  A la s k a  S t a t e  M i l i t i a  ( a l s o  known 
a s  t h e  A la s k a  S t a t e  D e fen se  F o r c e ) . S t a t e  A c t iv e  [Xity i s  used by t h e  
G ov e rn o r  t o  a c t i v a t e  t h e  m i l i t i a  f o r  S t a t e  pu rp o se s  such a s  s t a t e - d e c l a r e d  
d i s a s t e r s  ( i . e . ,  n o t  d e c l a r e d  b y  t h e  P r a s id e n t )  o r  c i v i l  d i s t u r b a n c e s ,  and 
i s  a u t h o r i z e d  by A .S .  2 6 . 0 5 . 0 7 0 .  Reemployment r i g h t s  f o r  N a t i o n a l  Guard 
anc| NavahT-^j i i t i a  members who a r e  c a l l e d  t o  f e d e r a l  s e r v i c e  o r  who a r e  
t r a i n in g  ■ fo r J h e i r  m i l i t a r y  j o b s  a r e  p r o t e c t e d  by f e d e r a l  l e g i s l a t i o n .  
U nde r p r o v i s i o n s  o f  t h e  b i l l ,  t h e  Departm ent o f  l a b o r  w i l l  e n f o r c e  th e  
reem p loym ent r i g h t s  bv a p p r o p r i a t e  r e g u l a t i o n s  f o r  a l l  b u t  s t a t e  
emp loyees^  H ie  Departm en t o f  A d m in i s t r a t i o n  w i l l  e n f o r c e  th e  reemployment 
r i g h t s  f o r  s t a t e  em p loyees .

Im pac t  o f  B i l l  on Departm en t o f  M i l i t a r y  and V e te ra n s  A f f a i r s ; T h e re  w i l l  
b e  no a d m in i s t r a t i v e  im pac t on  EMVA a s  a r e s u l t  o f  p a s sage  o f  t h i s  b i l l .  
However, we e x p e c t  t h a t  t h e  members o f  t h e  o rg a n iz e d  m i l i t i a  w i l l  \je v e r y  
a p p r e c i a t i v e  o r  t h e  f a c t  t h a t  t h e i r  c i v i l i a n  j o b s  w i l l  be  s e c u re  f o r  them 
i n  t h e  e v e n t  t h a t  t h e y  a r e  c a l l e d  t o  s t a t e  a c t i v e  d u ty .

D ep a r tm en ta l  P o s i t i o n  on B i l l : The dep a r tm en t s t r o n g l y  s u p p o r t s  th is ' "
b i l l .

/ /  '  -

App roved : i f________
MG John  W. S c h a e f f e r

D a te : > ■! ■_
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s h o r t e s t  c a l l  c u t  6 d a y s

l o n c e s t  c a l l  o u t  ~ d a y s

a v e r a g e  c a l l  : u t  ^ . 5  i a y s

t o t a l  a c t i v e  d u t y  p a y  3 2 , 4 6 8 . 5 4  

a v e r a g e  p a y  p e r  i n d i v i d u a l  3 5 1 7 . 1 4

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX*XXXxXXXXXXXX**xXXXXx
PETERS CREEK T R A IL  0 6 / 1 2 - 0 9 / 2 9  

3 i n d i v i d u a l s  c a l l e d  o u t

s h o r t e s t  c a l l  o u t  I d a y s

i c n a e s t  c a l l  o u t  3 9  d a y s

a v e r a g e  c a l l  o u t  1 1 . 2  l a y s

t o t a l  a c t i v e  d u t y  p a y  3 2 6 . 2 4 6 . 3 0

a v e r a g e  p a y  p e r  i n d i v i d u a l  S 3 . 2 3 0 . 3 5

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXAXXxXXXXXXX
EXXON VALDEZ O IL  S P I L L  0 3 / 2 3 - 0 6 / 3 0  

2 2 2  i n d i v i d u a l s  c a l l e d  o u t

s h o r t e s t  c a l l  o u t  1 d a y

l o n g e s t  c a l l  o u t  7 6  d a y s

a v e r a g e  c a l l  o u t  9 d a y s

t o t a l  a c t i v e  d u t y  p a i d  5 1 3 0 , 9 1 0 . 4 4

a v e r a g e  p a y  p e r  i n d i v i d u a l  S 3 1 4 . 9 1
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2 6 .  M i l i t a r y  A f f a i r s  a n d  
V e t e r a n s .

f  -Code of Alaska (§§ 26.05.010, 26.05.224. 26.05.228, 
'.260, 26.05.265) 
ns (§ 26.10.080)

Loans (§§ 26.15.040, 26.15.060) 
a Disaster Act 26.23.2301

Chapter 05. Military Code of Alaska.
Section

Jp iilit ia  established 260. Pay and allowances
ent benefits 265. Reenlistment bonus

nting and investment

J.05.010. A laska m ilitia estab lished, (a) The m ilitia of the 
psists of all able-bodied citizens of the United States and all 
le-bodied persons who have declared their intention to become 
f  the United States, who reside in the state, who are a t least 
of age, and who are eligible for m ilitary service under the 

-Of the United States or this state. 
wThe m ilitia is divided into two classes: 
nthe organized militia, consisting of the Alaska National Guard, 

ka Naval Militia, and the Alaska S tate Militia, and 
ie  unorganized militia, consisting of all qualified persons avail- 

or service but not serving in the organized militia.
^^The adjutant general may, by regulation, prescribe the maxi­

age for eligibility in the militia. (§ 2 ch 150 SLA 1955: am s 1 
j |L A  1968; am § 1 ch 141 SLA 1972: am $ 1 ch 5 SLA 1987)

amendments. — The 1987 are eligible" for "and who are between the 
nt In subsection (a) substituted ages of 17 and 59 years, inclusive, and are 

JlWHt 17 years of age, and who eligible"; and added subsection i c i .

« ) j ; .
26.05.224. R etirem ent benefits, (a) An active member of the 

i>National Guard, or a former member who was an active mem- 
ot after January 1, 1969, or a member of the Alaska Naval 

Sil&hn or after July 1 , 1980, is eligible for a retirem ent pension 
fl) upon voluntary retirement from the Alaska National Guard or 

l  Naval Militia after a total of 20 years or more of satisfactory




