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INTRASTATE LONG DISTANCE TELEPHONE COMPETITION
EXECUTIVE SUMMARY

The technological revolution which brought interstate
long distance telephone competition to the Jlower 48 and
Alaska is now bringing the same pressure to bear on Alaska's
regulators to introduce intrastate long distance service. While
many states have introduced competition, Alaska's unique
demography, small telephone market, and the absence of
subsidies which are available to interstate wusers but not
intrastate users make the benefits of competition less clear.

Normally, the agency which would make the decision of
whether or not to introduce competition is the Alaska Public
Utilities Commission (APUC). The APUC has recently
completed a variety of telecommunications related decisions
which could set the stage for a decision on competition.
However, two private long distance carriers, Alascom and GCI,
have placed initiatives on the November 1990 ballot which
would provide for a competitive intrastate structure. If either
initiative passes, it would supersede any previously approved
regulations adopted by the APUC.

Unfortunately, because Alascom and GCI are adversaries,
their respective initiatives represent the extremes in terms of
regulatory options.  Neither initiative provides the APUC the
flexibility to adopt a more moderate approach. Although
voters will have a choice of regulatory options to vote on in
November 1990, that choice is extremely limited and may not
include the most appropriate public policy for Alaska. In
addition, it is likely that objective public policy analysis of
this complex issue will not be heard in the public relations
blitz that will precede the November vote.

Because the implications of adopting -either initiative
have not been fully explored, it is very possible that either
initiative could create a substantial legal, administrative and
financial burden on the State and possibly adverse economic
impacts on some telephone consumers. A more rational and
responsible approach, at this point, appears to be to continue a
decision-making process through the APUC which balances the



goals of affordable, wuniversal service with the efficiency and
pricing incentives of competition,

An initiative can be removed from the ballot only if the
legislature passes legislation which in the Attorney General's
opinion is substantially similar to the initiative. To retain the
ability to develop other options through the APUC process, it is
recommended that the Legislature consider legislation which
comprehensively addresses this subject and could be found to
be "substantially similar" to both the proposed initiatives,
thereby removing them from the ballot.



INTRASTATE LONG DISTANCE TELEPHONE COMPETITION

The State of Alaska is rapidly approaching a decision on
whether to allow competition in the provision of intrastate
long distance telephone service. The process of deciding this
issue has heen initiated in three different forums: the Alaska
Public Utilities Commission (APUC), the State Legislature, and
the public ballot (through the initiative process). However,
which public body will make the final decision is unclear. A
decision in one forum could well be nullified by a subsequent
decision in different forum. The process is complicated by the
likelihood that a final decision reached in any one of these
forums will be challenged in the courts.

BACKGROUND

National Trends

At the national level, the telephone industry is currently
in the midst of a rapid market structure transition. Once
considered a natural monopoly, the telephone industry is now
being transformed into a competitive market structure. New
technology, federal regulatory policies and the divestiture of
AT&T have all contributed to the growth of competition,
particularly in the interstate long distance market.

1) Technology — New technologies, such as digital
switching, satellite and microwave transmission and fiber
optic cable, have significantly lowered the cost of providing
service. This has lowered economies of scale and made it
possible for firms much smaller than AT&T to enter the
market.

2) Federal Policies -- In the Jlate 1960's and early
1970's, the Federal Communications Commission (FCC) and the
courts reversed long standing policies against entry into
telecommunications markets. In addition to finding that
competition was in the public interest, the FCC also promoted



competition by ensuring through regulation that AT&T did not
use its market dominance to stifle competition.

3) Divestiture -- In 1984, AT&T was divested of its 22
local operating companies as the vresult of the negotiated
settlement of a Justice Department antitrust suit. The terms
of the settlement required that the newly independent Bell
operating companies (BOCs) provide access to all interstate
long distance companies on an equal basis. Not only did
divestiture remove AT&T's superior access to the local
exchange, it removed a portion of its operation that could hnv~
been used to subsidize its long distance service.

The Alaska Market -- Interstate

Interstate long distance service in Alaska is provided by
Alascom and, since 1982, by GCI. Alascom serves the entire
state. GCI serves Anchorage, Fairbanks, Juneau, Matanuska
Valley, Kenai, Ketchikan and Adak. GCI carries approximately
50% of the southbound interstate long distance traffic
originating in the areas that it serves,

Interstate long distance service in Alaska is
characterized by fewer competitors than in the lower 48. Two
factors are largely responsible for this: 1) Alaska's small
market size; and 2) financial support from AT&T to Alaska's
interstate long distance companies, Alascom and GCI, which s
not available to other would-be interstate flong distance

carriers.

1) Small Size of Market - The Alaska market s
extremely small in comparison to the rest of the U.S. Alaska's
local subscribers account for only 250,000 (0.2%) of the
nation's 120 million access lines. Interstate long distance
calls originating within Alaska account for only 0.015% of
total interstate calling.

2) Financial Support - Alascom provides interstate
service through a joint service agreement with AT&T in which
AT&T terminates Alascom's southbound traffic and Alascom
terminates AT&T's northbound traffic. The joint service
agreement is the result of an FCC policy, adopted in the early



1970's, to integrate the rates available in the lower 48 with
Alaska, i.e. to use the same nationwide average rates in Alaska
as elsewhere. Under the agreement, all costs, including
Alascom's return on investment, are paid for by AT&T. In
return AT&T keeps all revenues. AT&T estimates that in 1989
costs will exceed revenues by $85 million. AT&T also argues
that $30 million of Alascom's costs should be allocated to
intrastate services rather than interstate services. Alascom
disputes this charge and maintains that AT&T'S costs are
inflated. A joint federal and state advisory board, to the FCC,
is currently examining what, if any, market structure changes
are necessary to reconcile the FCC's rate integration and pro-
competition policies for Alaska as well as what changes in
either cost separations or support may be necessary to effect
that market structure.

GCIl also receives financial support from AT&T, in the
form of discounted rates on a limited number of leased lines,
as a result of an antitrust suit. GCI's carrier lease agreement
provides significantly less support in total dollars than
Alascom's joint service agreement with AT&T. GCI estimates
Alascom's financial support at approximately 12 cents per
minute or greater compared to the approximately 2 cents per
minute GCI receives for lines leased from AT&T. AT&T affirms
that Alascom's support is at least five times greater than
GCIl's but also maintains that, for a variety of reasons, the
figures are not really comparable. These reasons include the
fact that: Alascom serves the entire state, GCI serves only
urban routes; Alascom's profit is guaranteed, GCI's is not; and
GCIl's support is limited to only a portion of its southbound
traffic not its entire operation, as is the case with Alascom.
GCl's carrier lease agreement expires in 1992

The Alaska Market - Intrastate
Alascom is the sole provider of intrastate long distance

service in Alaska. In 1988 its total intrastate long distance
minutes of traffic were 229.6 million, compared to total

originating interstate minutes of traffic of 283.4 million.
Alascom intrastate long distance revenues in 1988 were
approximately $85 million. By comparison Alascom will



receive approximately $117 million from AT&T in 1989 in
compensation for use of its interstate facilities.

An important aspect of Alascom's intrastate operation s
that it offers statewide average rates. Under this policy, two
calls on different routes of equal distance are charged the
same rate, even though the cost of providing service on the
two routes might be very different. As a result, rates for low
traffic rural routes tend to be below cost, and rates for high
traffic urban routes tend to he above cost. This subsidy flow
helps to support remote areas of the state that might not
otherwise be able to afford long distance service.

In April 1987, Alascom presented data to the APUC which
indicated that the flow of support, from Anchorage, Juneau and
Fairbanks to the rest of the state, was approximately $3.6
million.  More recently, Alascom reported to the Chairman of
the Senate State Affairs committee that based on an
examination of its 2C.000 routes, 6000 high traffic wurban
routes were generating a subsidy of $27 million which was
being used to support its remaining 20,000 low traffic rural
routes. Calculating the actual amount of the subsidy is not
possible given the information that is currently available to
the public. Alascom treats its cost, revenue and traffic data
on individual routes as proprietary, and the APUC has
supported Alascom's requests to keep it that way.

Alaska Public Utilities Commission (APUC1

Regulation of long distance service in Alaska is divided
into intrastate service under the authority of the APUC and
interstate service under the authority of the FCC. In 1983, in
conjunction with considering whether to adopt intrastate
access charges, the APUC undertook the question of whether
competition in the provision of intrastate long distance
service was in the public interest. In late 1986, GCI filed a
request to provide limited intrastate long distance service and

proposed regulations to govern competition. In response to
GCI's proposal, the Commission turned its attention to possible
rules for competitive entry. Hearings were held on GCI's

initial regulations in March and April 1987 and on GCl's
modified regulations in February 1988. However, in June 1988,



the Commission issued its omnibus telecommunications order
which, among other things, postponed a decision on these
regulations wuntil it had the opportunity to address a number of
interrelated issues which "affect the wultimate question of
whether or not there should be competition in state toll [long

distance] services." The most important of these issues
include:
1) Cost separations -- Historically, because long

distance companies rely on local phone companies to originate
and terminate long distance calls, the long distance companies
have been made to share in paying for the fixed, non-traffic
sensitive (NTS) ~costsl of providing local service. On the
federal level, cost separations is the process of deciding how
to divide NTS costs between interstate and intrastate use. On
the state level, cost separations is the process of dividing
intrastate NTS costs between local and intrastate long
distance service.

Recently, the FCC decided to limit the percentage of NTS
costs attributable to interstate long distance service to 25%.
In Alaska, this has had the effect of increasing the cost burden
on intrastate users and has required the APUC to decide how to
allocate this increased cost between local and intrastate long

distance companies.

In November, the APUC completed its cost separations
rulemaking. According the the APUC, "cost separations must be
in place hefore the financial implications and mechanics of
competition can be analyzed and decided."

2) Access charges -- Prior to divestiture, compensating
unaffiliated flocal companies for the use of their facilities was
done through settlement agreements, These were private

contracts hetween AT&T and each local exchange company.
This system was workable when there was only one long
distance carrier but as competitive long distance carriers
entered the market the FCC found that they too should share

1 "NTS costs do not vary with the volume of traffic. For example, the cost to
construct and maintain the wire loop from an individual’s telephone to the local
telephone company's central office does not depend on the type or volume of
traffic that individual generates." [Correspondence with APUC, Jan. 11, 1990]



some of the costs of local facilities. The FCC replaced
settlement agreements with access charges. Access charges
are charges assessed on a per minute basis to long distance
companies for originating or terminating an interstate long
distance call to a local exchange.

In November, the APUC issued an order to replace
settlements with access charges effective January 1, 1991,
Although it was not necessary that a decision on access
charges precede a decision on competitive regulations, it is
generally agreed that access charges would bhe necessary in
order for competition to work. Therefore, having an access
charge system in place will expedite the introduction of
competition should the APUC move in that direction.

3) Subscriber line charges -- Like access charges,
subscriber line charges are a mechanism for recovering a
portion of the NTS costs of local companies. Currently,

subscriber line charges are only being used at the interstate
level. Since 1985, the FCC has gradually increased subscriber
line charges. For example, the subscriber line charge for
residential and single-line business customers has increased
from $2.00 per month per subscriber to the current rate of
$3.50. This has allowed interstate access charges to decline.
In the process, long distance rates have declined and hasic
local rates have gone up. What the FCC has done, through
subscriber line charges, is subvert the intent of the cost
separations process by shifting the portion of NTS costs
allocated to the interstate jurisdiction back onto local
service.

In Alaska, adoption of subscriber line charges would have
shifted costs from long distance wusers to local users, enabling
intrastate long distance companies to lower rates and,
thereby, increase demand and total revenues. The trade-off,
however, would be considerably higher local rates.
Beneficiaries of a subscriber line charge system would be
intrastate long distance companies and users that make a large
number of intrastate long distance calls. Losers would be
basic local rate payers, in particular, those who are infrequent



intrastate long distance wusers.1 In November, the APUC
rejected the use of intrastate subscriber line charges.

4) Alascom's rate design -- "There are two basic parts to

setting any utility's rates.  First, there is a calculation of the
total revenues it is allowed to earn, and second, there is a
determination of the vrates it will charge for each type of
service in order to collect its total allowed revenue
requirement. The second part is called the rate design or rate
structure." [Restructuring Alaska's Telecommunications
Industry: Objectives, Issues. and._P.lan; APUC]

In November, the APUC established new rates for
Alascom's intrastate long distance services. The principal
change was to lower the rate for long-haul calls and raise
rates for short-haul calls. According to the APUC, Alascom's
rate design will "provide useful information for the wultimate
resolution of the competition question." For example, the
APUC's examination of Alascom's rate structure has
highlighted the importance of distance sensitive average rates
in maintaining universal service. However, the data the APUC
received from Alascom still does not provide the APUC with
the information it would need to determine the subsidy flow on
individual routes.

With these issues complete the Commission held a two
day hearing on November 27 and 28 to make a decision on GCI's
proposed regulations for intrastate long distance telephone
competition. The substance of what was discussed and decided
at that hearing is contained in Order #14 of Docket R-86-2,
Order Addressing Objectives: Rejecting Proposed Regulations:
and Establishing Procedure. 1In the order, the APUC states that
"preserving and promoting universal service" is its most

1 "Each $1.00 of an intrastate SLC [subscriber line charge] would generate
only $2.9 million dollars of revenue per year. This approximates 4 percent of
Alascom's revenue requirement. A $1.00 SLC would mean that subscribers
need to make intrastate toll calls of $25.00 or more per month to avoid
increased telephone bills. For every $1.00 spent on intrastate toll calls
thereafter, the subscriber would save approximately 4 cents. Although
Alascom's requested SLC was $4.00 and was intended to reduce intrastate toll
rates by 15.8 percent, its relative benefits would have to be judged by
weighing a consumer's intrastate toll usage against a $4.00 per month increase
in basic monthly charges." [from APUC order on subscriber line charges.]



important telecommunications policy objective. The APUC
also recognizes that there would be a number of advantages to
allowing competition.  These include: 1) an incentive for
carriers to operate efficiently: 2) lower rates; 3) new,
innovative, and more diversified services: 4) faster, more
effective response to customers' needs; and 5) eventual self
regulation of the market.

In view of this, the Commission determined that
"competition is in the public interest, if and only if, the
benefits of competition can be achieved and wuniversal service
can be preserved." In evaluating GCI's proposed regulations
with respect to this dual goal, the APUC further determined
that the regulations were inadequate to protect wuniversal
service.

[The regulations] prepared and submitted by
GCIl in this proceeding proposed to protect
universal service by requiring each competitive
carrier to pay to Alascom a per minute
‘contribution for statewide service' for each call
carried by the competitive carrier.  The primary
issues during the hearings held on GCI's regulations
were how the proposed contribution should be
calculated and whether or not it would protect
universal service...

Although the evidence was not conclusive, the
Commission is not convinced that GCI's
regulations resolve the problem. Tremendous
controversy surrounds GCI's proposed calculation of
the contribution, and it is not clear that the
controversy can be resolved in a manner which
protects service to high-cost areas and still
allows GCI to compete in other areas.

The APUC has left open the option of allowing GCI to
resubmit new regulations which would meet the Commission's
new criteria. However, in the meantime, the APUC has hired a
consultant to help staff develop regulations. The first draft of
the Commission's regulations are expected to be completed by
January 31, 1990.



Public Ballot Initiatives

Two initiatives dealing with the question of intrastate
competition have been certified for inclusion on the November
1990 ballot.  One is sponsored by GCI ("An Act relating to
intrastate long distance telephone competition"). The other s
sponsored by Alascom ("An Act relating to the creation of
competitive long distance telephone services within Alaska").

Despite similar titles there are important differences
between the two initiatives:

1) GCI's mandates competition while Alascom’s does not.
GCIl's initiative presumes that competition is in the public
interest.  Under the section on Findings and Purpose, it states
that "long distance service should be provided by competing
suppliers wherever possible." In other words, the APUC would
be required to permit competition as long as ‘there are
qualified flong distance companies willing and able to provide
service.

Alascom's initiative would require the APUC to make a
number of specific public interest findings before permitting
competitive entry. Specifically, a long distance company could
not be certified to provide service unless the APUC finds that
issuing a certificate:

a) will reduce rates and enhance services on the routes
the applicant proposes to serve;

b) will promote economic efficiency;

¢) will not cause rate increases that jeopardize the
universal availability of affordable long distance
telephone services; and

d) will be in the long-term best interests of the state.



2) Both initiatives also differ with respect to how
Alascom would be regulated.

GCIl's initiative requires the APUC to distinguish hetween
companies with market power and those without market
power. The initiative does not define market power, but
directs the APUC to “"refer to reported court and
administrative agency decisions interpreting state and federal
laws concerning monopolies, restraint of trade, and
telecommunications industry." Companies with market power
would he subject to full regulation under AS 42.05 [Alaska
Public Utilities Commission Act]; companies without market
power would not.

Initially, all new intrastate long distance companies
would be exempt from regulation, and only Alascom or an
affiliate of Alascom would be regulated. The APUC would have
the authority to regulate or re-regulate any company that
gains market power in an intrastate long distance service.
Upon request, the APUC would have to deregulate, on a service
by service basis, any company that can show that it lacks
market power for a particular service. The APUC must also
ensure that the deregulated carrier does not shift costs from
its deregulated service onto its remaining regulated services.
In this regard, the initiative stipulates the use of fully
distributed costing which is only one of several cost
methodologies normally wused by regulatory agencies in
determining costs of service.

In contrast, under the Alascom initiative, Alascom would
be automatically deregulated on any route onwhich two or
more carriers were authorized to provide service.
Deregulation would involve exemption from the sections of AS
42.05 dealing with the setting of ratesand tariffs [AS
42.05.361 - 42.05.431]. Alascom could he re-regulated on any
route on which, for whatever reason, it again became the sole

service provider.

3. Only the GCI initiative specifically provides for a
mechanism to subsidize high cost regulated routes.

While both Alascom and GCI recognize that competition
would cause a disequilibrium in the subsidies flowing from
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profitable to unprofitable routes, the methods they propose in
their initiatives to respond to that problem are different. GCI's
initiative provides that the APUC may adopt an Universal
Service Fund (USF) to "provide financial support, where
necessary." The USF would be funded through an access charge
surcharge or "other means" not specified.

Alascom's initiative is silent on the question of
subsidies to high cost areas The initiative does not
specifically prohibit a USF, however, it is unclear whether
establishment of such a fund would require additional
legislation.  Again, Alascom's primary method for preventing
an interruption of subsid> flows that would threaten wuniversal
service is to prohibit competition.

4. Alascom's initiative contains a section which would
automatically repeal the GCI initiative in the event that hoth
initiatives are approved bv the wvoters, regardless of the
respective margins of voter approval.

The relevant section of the Alascom initiative [Sec.
42.05.861 (b)] reads: "If the bill entitled "An Act relating to
intrastate long distance telephone competition" that amends
AS 42 by adding a new Chapter 12 is enacted, that bill is
repealed.”

To summarize,GCI's initiative would mandate
competition and allow open entryand full deregulation for
firms without market power, butlimited deregulation  for
Alascom, affiliates of Alascom or other firms that may gain
market power. In addition, the APUC would have the option of
creating a fund to provide support where necessary to maintain
universal service.

Alascom's initiative would require a continuation of the
status quo wunless the APUC decides, based wupon guidelines
which are stricter than existing statutes, that the public
interest is served Dby competition. Also, if competition s
permitted, Alascom would be free to set rates as it pleased on
any route where two or more carriers provide service. Finally,
GCl's initiative would be repealed in the -event that both

initiatives pass.
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The Legislature

Two bDills were introduced in the Senate in the 1989
session dealing with intrastate competition. SB 206,
sponsored by Senators Frank, Sturgulewski and Fischer, s,
with a few minor exceptions, identical to the GCI initiative.
The other bill, SB 242, sponsored by Senators Adams, Binkley
and Zharoff, was introduced at the vrequest of five rural
telephone utilities.

SB 242 seeks to: 1) require continuation of settlement
agreements (the current method by which the intrastate long
distance carrier, Alascom, compensates local phone companies
for local facilities wused for both local and long distance
service); and 2) prevent the APUC from issuing a certificate to
a telephone utility to provide service in an area already served
by an existing telephone utility unless "the existing utility is
not providing adequate service and is unlikely to improve to a
satisfactory level within a reasonable period of time." The
practical outcome of SB 242 is that it would make it difficult,
if not impossible, for the APUC to institute intrastate long
distance competition. SB 242 would overturn the
Commission's recent order adopting access charges which the
APUC considers a necessary antecedent to competition. The
bill would also effectively preclude GCI, or any other carrier,
from entering the intrastate market unless the APUC finds
Alascom's service inadequate and unlikely to improve.

Any bill passed hy the legislature concerning competition
during this session would supersede any decision on
competition by the APUC. Whether the same legislation would
remove from the ballot one or both of the initiatives is much
less certain.  Legislation which is "substantially similar" to a
proposed initiative would remove the initiative from the
ballot. However, whether the legislature could pass a bill
which is determined to be “"substantially similar" [see
Appendix on substantially similar legislation] to both the GCI
and the Alascom initiatives is an open question. That
determination would be made, at least initially, by the Lt
Governor bhased upon a legal opinion from the Attorney General.
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ANALYSIS

Universal Service and Subsidies

One issue that is central to the discussion of intrastate
competition is the question of universal service. Universal
service is currently maintained primarily through statewide
average rates, a mechanism which creates a subsidy flow from
profitable routes to unprofitable routes, and thereby maintains
the viability of the entire system. Both initiatives propose to
preserve universal service, but in very different ways. In its
initiative, in its proposed regulations, and in SB 206, GCI has
proposed a mechanism, the universal service fund, which would
allegedly preserve universal service. Alascom addresses
universal service by requiring the APUC to prohibit
competition if itthreatens “"the universal availability of
affordable long distance telephone service."

There are problems with both approaches. GCI's
universal service fund (USF) works by replenishing any subsidy
lost through competition via a fund generated through access
charges. However, the workability of the USF becomes
problematic as the size of the subsidy increases; the greater
the subsidy, the more that access charges would have to
increase.

Estimates of the subsidy range from $3.6 million to $27
million. Depending on the size of the actual subsidy, an USF
funded through an access charge surcharge would add 2 cents
per minute [$3.6 million/229.6 million intrastate minutes] to
12 cents per minute [$27 million/229.6 million intrastate
minutes] to the price of a call. If the surcharge were limited
to just calls on competitive routes, the surcharge amount
would certainly increase, but by how much is unknown.
Currently the rate for a intrastate long distance call after the
first three minutes, ranges from 10 cents per minute to 84
cents per minute, depending on mileage band, for a daytime
call. Although a 2 cent per minute surcharge on a 84 cent per
minute call (2% increase) might be considered reasonable, its
likely that a 12 cent per minute, or higher, surcharge on a 10
cent per minute call (120% increase) would not. It is, in part,

13



the confusion which surrounds the calculation of the surcharge
which recently led the APUC to reject GCIl's proposed
regulations for competition.

Another problem with a USF established by the. APUC s
its questionable iegality. GCI's initiative permits the
establishment of a USF "to the extent [that it is] permitted
under Article IX, Section 7, of the Alaska Constitution." This
section of the constitution requires that "[tlhe proceeds of any
state tax or license shall not be dedicated to any special
purpose, except provided in Section 15 of this article [Alaska
Permanent Fund] or when required by the federal government
for state participation in federal programs.” Alascom and the
Teamsters Union have already attempted, through court action,
to prevent GCI's initiative from reaching the ballot, in part, for
this very reason. Although GCI won the first round of court
battles in December and had its initiative certified far the
November 1990 ballot, this issue is still subject to challenge.

Alascom's approach to wuniversal service is problematic

in that it involves a type of "catch-22." Alascom's initiative
would allow competition only if the APUC could find that it
would not threaten universal service. However, the only

regulatory structure permitted under the Alascom initiative is
one that is almost guaranteed to threaten wuniversal service.

For example, Alascom's total revenues would decline
under competition because of lost market share and because of
lower rates on competitive routes. This revenue shortfall
would have to be made up in some manner. The most likely
method, and perhaps the only legal method for doing so under
the Alascom initiative, would hbe to raise rates on regulated
routes. However, if the APUC determines ahead of time that
the rate increases on requlated routes will Ilikely threaten
universal service the APUC would be vrequired to prohibit
competition. One can almost say, a priori, that the only way to
preserve universal service wunder the Alascom initiative is to
prohibit competition.

14



Regulatory Concerns

The transition to competition will require a balancing
act on the part of the APUC with respect to the regulation of
Alascom. Complete deregulation of Alascom on competitive
routes could give that company an unfair competitive
advantage over its competitors. Compared to a company like
GCI, Alascom has considerable financial resources at it
disposal. These include the possibility of raising rates on its
regulated routes and the guaranteed profit that it earns on its
interstate services. Without regulatory oversight it is
possible that Alascom could temporarily price its competitive
services below the true cost of service. Because Alascom is a
monopoly there is always the danger that it might attempt to
subsidize its below cost competitive rates with profits earned
on monopoly services. If GCI or some other competitors were
forced to leave the market because of this type of predatory
pricing, then customers would be deprived of the long term

benefits of competition.

The opposite problem could occur if the APUC were to
allow competition hbut instead of completely deregulating
Alascom chose to over-regulate Alascom. For example, if
Alascom were prohibited from decreasing rates on competitive
routes unless the decrease was part of a system wide rate
reduction, then Alascom would in effect be unable to compete
with its "competitors." This is because the average cost of
providing system wide service (which is the cost that Alascom
faces) is much greater than the average cost on competitive
routes (which is the cost Alascom's competitors face). This
scenario would lead to a pricing structure in which Alascom's
competitors wouid just underprice Alascom's rates and would
only provide service on profitable routes. This
"creamskimming" could significantly reduce the contribution
currently available for subsidizing high cost routes as well as
reducing Alascom's market share and return on investment,

The challenge the APUC faces in considering an
appropriate regulatory structure is to find an acceptable
balance between these two extremes. However, the APUC has
been reviewing the issue of intrastate long distance telephone
competition for the past six years. Although minimum policy
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objectives were established in December 1989, there is no
guarantee that regulations on competition will be adopted
anytime soon,

Problems with the Initiative Process

Although the prospect of letting the voters decide this
issue may seem a politically expedient one at first glance,
there are some clear problems with it.  The first is that the
choices available to the public are limited. The options
available to the voters in November were conceived and
advocated by two very interested private parties and probably
represent the extremes in a range of options.

Another problem is the lack of information available to
voters upon which to base a decision. Most of the information
available to voters on this complex issue will be highly biased
and presented In 30-second TV spots by two private
companies, GC! and Alascom. Objective factual analysis of the
issue will, in ah" Jikeiiho.od, not lend itself to this type of
encapsulation nor have the funding available for an effective
media presentation.

A third problem with the initiatives is that both rigidly
define the APUC's role in implementing competition. Neither
allow the APUC much leeway to make hbasic changes in the
competitive frameworks established by the initiatives if they
prove to he flawed in some way.

A final problem s that the vote on the two initiatives is
not an either/or choice between the two initiatives. It is
possible that both initiatives could pass. Alascom's clause
repealing GCI's petition may not be legal and will certainly be
challenged in court. This could open the process to further
delays and wuncertainties and the possibility that the court
could be the final arbiter on this issue.

The first three problems with the initiative process just
discussed are not without precedence. A case in point s
California's Proposition 103 which passed in November 1988
and called for a rollback of auto insurance rates.
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In order to implement the initiative, as amended by a
subsequent court ruling, the California Department of
Insurance (DOI) will need to expand its existing staff by 263
positions. That increase plus other Proposition 103 associated
expenses resulted in a FY 90 budget request of $26 million
more than the previous year's budget.

The California insurance Commissioner has described the
problems brought on by Proposition 103 in the following way:

Proposition 103 was a poorly-drafted
measure and parts of it were held unconstitutional
by the state Supreme Court ... [T]he inherent defects
in Proposition 103 create conflicts which, if the
measure is literally implemented, will discourage
competition, result in higher rates for many, create
arbitr™iy rat&S for some, create excessive and
discriminatory rates for some, and make insurance
less available.

CONCLUSIONS AND RECOMMENDATIONS

The APUC appears to have taken inordinate lime deciding
if and under what conditions intrastate telephone competition
can occur in Alaska. However, the two initiatives certified on
the November 1990 ballot are extreme approaches to the issue,
representing the respective best interests of two corporate
competitors, Alascom and GCI.  Both initiatives lack proper
analysis as to public policy impacts and both appear to have
deficiencies which could result in significant implementation
problems if adopted.

The Alaska legislature needs to ask itself whether it is
headed for an administrative, financial and consumer
nightmare with intrastate telephone competition through the
initiative process. The legislature could let the current
process play itself out and then subsequently attempt to
address any problems that may develop in the future. However,
a more prudent alternative would be to attempt to adopt
legislation which comprehensively addresses the subject and

17



includes many of the concepts in both ballot initiatives, but
also directs the APUC to fashion a competitive structure that
Is appropriate to Alaska's circumstances. This approach has
some obvious advantages:

1. It could remove both the Alascom and GCI initiatives
from the ballot. Neither approach would he precluded by the
APUC but both would be objectively compared to other
approaches.

2. The APUC could be directed to justify its decision
based wupon empirical analysis of Alaska's intrastate market.
This would reduce the likelihood of future problems resulting
from a decision made without complete information on
possible consequences.

3. A legislative solution to the current regulatory debate
on competition might be warranted even if there were not
initiatives headed for the public fcallot The APUC has dealt
with this issue for six years without a resolution. The
legislature could specify a time frame for a decision.  This
would ensure full consideration of the competition question
and prompt resolution.

4, By fashioning a competitive structure that is less
extreme than either GCI's or Alascom's initiatives, this
approach might reduce the possibility of a court challenge.

5. A legislative solution implemented by the APUC could
allow consideration of any impact of the interstate joint board
proceeding on intrastate competition.



APPENDIX

Substantially Similar Legislation

Article XI, Section 4. Initiative Election. An initiative
petition may be filed at any time. The lieutenant governor
shall prepare a ballot title and proposition summarizing the
proposed law, and shall place them on the ballot for the first
statewide election held more than one hundred twenty days
after adjournment of the legislative session following the
filling. If. before the election, substantially the same measure
has been enacted, the petition is void. [Constitution of Alaska;
Amendment approved August 25, 1970]

"It is clear that the legislative act need not conform to
the initiative in all respects, and that the framers intended
that the legislature should have some discretion in deciding
how far the legislative act should differ from the provisions
of the initiative. The question, of course, is how great is the
permitted variance before the legislative act becomes no
longer substantially the same.

"Upon reflection we have concluded that the legislature's
discretion in this matter is reasonably broad. If in the main
the legislative act achieves the same general purpose as the
initiative, if the legislative act accomplishes that purpose by
means or systems which are fairly comparable, then
substantial similarity exists. It is not necessary that the two
measures correspond in minor particulars, or even as to all
major features, if the subject matter is necessarily complex
or if it requires comprehensive treatment. The broader the
reach of the subject matter, the more latitude must be allowed
the legislature to vary from the particular features of the
initiative." [Warren v. Boucher. Pacific Reporter. 543 P.2d 731

(1975), p. 736]
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HB 28, disclosure of surcharges 1imposed by owners

phone business,
April 18, 1990
TO TESTIFY;

Representative Boucher
APUC: Peter Solkolov (via teleconference)

NOTES?
1. APUC supports.
2. Phil researched, says it is a good bill.

3. It is virtually 1impossible to find who the AOS
fly-by-night nature.

of places
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CONTINIL-C'ION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSH3 28 (Finance)

This bill amends As42.05 to provide for the regulation of alternate operator
service under the Alaska PublicUtilities Commission Act. The billdefines alternate
operator service to mean a connection to intrastate or interstate long-distance
telecommunications facilities from a nonresidential location in the state including a hotel,
motel, hospital, or customer-owned pay telephone, or a place where business from consumers
is aggregated, by a person that does not own any of the telecommunications facilities being

connected by the service.

The bill also amends the state's Unfair Trade Practices and Consumer
Protection Act (AS 45.50.471-561) to require that a person may not provide an alternate
operator service without disclosing to the consumer before a charge is incurred the cost of
the service provided by the person and the identity of the person providing those services.
A violation of the disclosure provision would constitute an unfair or deceptive practice or
act under AS 45.50.471. The bill provides a statutory presumption that actual damages to
the consumer are equal to the cost of the service provided plus $200, and any additional

damages must be proved.

The addition of this practice would increase the number of unrair or deceptive
practices, made unlawful by the state®s Unfair Trade Practices and Consumer Protection Act,
from 28 to 29. Information is not available to the department that would indicate the number
of violations that might occur if the bill is enacted and it is therefore not possible to
predict a fiscal impact. As a practical matter, the small size of Department of Law's
consumer protection section would probably prevent it from taking any significant enforcement
action against violations of thisnature. Because of this factor, the section®"s limited
resources must be devoted to moreserious violations.

To a great extent, however, the bill"s provisions are somewhat self—
regulating because of the private right of action provided to consumers by AS 45.50.531.
Either disclosure is made or it is not, and if it is not there would be prima facie evidence

of a violation.

pace 2 of -1



CS FORHOUSE BILL NO. 28 (Finance)

This bill places certain requirements on "alternate operator services"
that do business in Alaska. An alternate operator service or "AQS" is
basically a company that buys time from a long distance carrier and then
char?es consumers for the use ofthat time when the consumer makes a
call from a location where the "AOS" is in service (tﬁplcalla/ a hotel, motel,
hospital or other entity which has contracted with the "AQS").

The problem occurs when the consumer receives his or her hill for
the call. The charges incurred can be many times what they would have
been had the consumer been calling on a regulated carrier such as GCI or
ALASCOM. These alternate operator services have been in business for
some time in the Lower 48 and the FCC and Congress have received
thousands of complaints from consumers who have suffered "check out
shock", where they have been presented with an outrageously high bill for
the phone calls.

House Bill 28 (Einanc_e% requires any "AOS" doing business in Alaska
to register and file tariffs with the Alaska Public Utilities Commission, and
to disclose the cost of the service priorto the time the consumer uses the
service. If those charges are not disclosed, the "AOS" may be charged with
an "unfair or deceptive trade practice” and the consumer is Fresumed
under thde law to have been damaged in the amount of $200 plus the charges
incurred.

THE AMENDMENT.

The amendment being offered will require all hotels, motels,
hospitals, and other "aggregators" of consumer calls, whether or not they
have contracted with an "AQS", to disclose any surcharges to local or long
distance calls made by consumers. The reason for the amendment is that,
at this pointin time, there are few, if any, "alternate operator services"
doing business in Alaska; there are, however, a number of hotels, motels
and other "agg_regato.rs" adding surcharges to the actual cost of phone
calls and not disclosing those surcharges prior to the time the consumers

place the calls.

All the amendment requires is disclosure. There is no requirement
that hotels or other aggregators register or make any filings with the
APUC. The amendment would change only that part of the bill dealing with
Title 45 - the Consumer Protection statutes. The disclosure can be made by
posting a sign near the telephone or by any other reasonable means, oral or

written.



Federal Communications Commission
Washington

February 16, 1990

officeof
THE CHAIRMAN

Honorable Douglas '3. Bally
Attorney General of Alaska
P.0. Box K, State Capitol

Juneau, Alaska  99811-0300

Dear Mr. Attorney General:

The activities of alternative o
matter for concern in both the
to alert you to the efforts of t
to AOS providers.

Last February, in an_attempt to address consumers' concerns about AQS, the
Commission's Common Carrier Bureau ruled on a complaint against five AOS ,
companies. In that order, the Bureau directed the AOS providers to stop blocking
calls to other mterexchan?e carriers, unless the AOS provider obtained a waiver
on the grounds that such blocking was necessary to prevent fraud. In addition,
the Bureau required identification of the AQOS provider on or near the phone, as
well as "call branding" — oral identification of the service provider to the
caller, —and disclosure of rates. Finally, the Bureau directed that “call
splashing" — an AOS practice mv_olvmg transfer of the call to another
interexchange carrier at a location other than the caller's so that the caller's
bill reflects a charge from the distant point — be terminated to the extent
technically feasible.

The Commission's previous actions have not satlsfact_orllty addressed my concerns
regardln% the activities of AOS providers. | have directed the Common Carrier
Bureau staff to draft a notice of proposed ruIemaklngi containing regulations
applicable to all operator service providers and call aggregators, such as hotels,
alrports and hospitals, that have a relatively "captive' cliéntele. The _
rulemaking will be an opgortunlt to gather information about problems experienced
in the States and about State efforts to prevent abuses by AQS providers. For
these reasons, | hope that the State Attorneys General and other State officials
will participate in the AQS rulemakln_?. In particular, | would be interested in
learning about what remedies are available to consumers under State consumer
protection or other laws.

The core of the problem is that a business with a captive group of users enters
into an arrangement with an AOS provider. In many instances the AOS provider, at
most, provideS a service quite similar to what many others provide, but increases
sl%nlflca_ntly the price charged the customer. The “customer may be deprived of the
information "needed to make a purchase decision or prevented from accessing a
competing service provider.. The AQS provider and the husiness then share the.
resulting profit. It is quite possible that such an arrangement is in violation
of one or more state consumer protection laws.

perator service (AOS) providers have long been a
State and Federal arenas. This letter is intended
he Federal Communications Commission with regard



Mr. Attorney General < C

Thank you for your interest. | appreciate any assistance you may be able to
us in our ongolng efforts to enable consumers” to obtain the best possible
telecommunications services

JiTrcerely,

Alfred C. Sikes
Chairman



Congressmen Ask FCC

T 0

BY KATHLEEN KILLETTE

WASHINGTON — House law -
makers last week called for more
FCC involvement in policing the
burgeoning market for so-called
"alternative” oPerator services.
Members of the House Tele-
communications Subcommittee
blasted the practices of operator
service providers, who have
been hounded by more than
2,000 consumer complaints to
the FCC. The complaints gener-
ally involve the providers’ fail-
uré to notify callers of their rates
and/or identities, blocking ac-
cess to other carriers, and charg-
ing for incomplete calls.
AT&T’s director of product
management, Gerald Hines, not-
ed that AT&T is considering
whether to introduce an 800’
toll-free number to combat the
call-blocking problem.. .
Operator service providers typi-
cally compete for the long dis-
tance traffic generated b){ “call
aggregators”—such as hotels and
hospitals— that make coin-operat-
ed and non-coin-operated phones
available to their patrons.

R eps . B1 as

(OPerators Com. from Pa%e 12)
hg, FCC issued an order in
February stating that it did not
have enough evidence to act on
the groups”claims that the compa-
nies’ rates were unreasonable. But
the FCC ordered all operator ser-
vice providers to identify them-
selves to callers, post their rates
and refrain from call blocking.
These actions, however, have
not appeased the agency’s crit-
ics. "I remain unconvinced that
the market alone will solve the
Eroblem of overcharging,” Mar-
eyé said. .
rock said the burden of proving
that an oBerator services’ rate i
unreasonable rests on the consum-
er, who can comBIam,to the FCC.
Tennessee Public Service

M onitor

mft

Rep. Marksy: Some providers
act like 'muggers/

Currently, certain call aggre-
gators who'have chosen an oper-
ator service provider block call-
ers’ access to other carriers’ “ 1-
0-NXX" dialing codes. For
example, a caller wanting to use
AT&T must dial 1-0-288 and
then the area code and number.
AT&T sources said an 800 code
could solve that problem because
the aggregators typically doInot

t O per ator

Commissioner Steven Hewlett
disagretd, saying that making
the consumer prove that a rate i
unlawful is “in itself, unjust and
unreasonable.” Markey then
told Brock that the FCC ™ has a
higher responsibility” to ensure
that rates arc reasonable.
Cooper called the FCC "dis-
tressingly naive” in its reliance
on market forces to hold rates
down.
~ Executives from two compet-
ing operator service providers—
National Telephone Services
Inc., Rockville, Md., and Inter-
national Telechargc Inc., Dal-
las— noted that the industry is
still in its mfancl.
Brad Mutchelkanaus, secre-
tary and general counsel of NTS.

Services

block access to 800 numbers.

Comparing the practices of
some operator service providers
to “muggers,” House Telecom-
munications Subcommittee Chair-
man Edward Markey, D-Mass.,
voiced strong support for legisla-
tion written by Rep. Jim Cooper,
D-Tenn.. .

The bill would require opera-
torservice providers to post writ-
ten notices about rates, answer
callers’ questions about rates and
complaint procedures, refrain
from blocking access to other
carriers, refrain from charging
for incomplete calls, and charge
“just and reasonahle” rates.

But FCC Common Carrier
Bureau.Chief Gerald Brock told
the panel that the legislation may
“tie the commission’s hands.”

FCC Action Inadequate

Last July, two consumer
roups—the” Washington-based
elecommunications Research
Action Council (TRAC) and San
Francisco-based Consumer Ac-
tion—filed a complaint against
Iye operator service rowd%r .

perators, Cont. on Page 3S)

Servieces

said that while the legislation’s
?qal’s are "laudable,” the bill
ails to recognize that most oper-
ator service providers are given
technically inferior access to
telephoné companies— which
can result in char%es for incom-
ple'e calls and other problems,
David Wagenhauser, staff at-
torney for TRAC, pointed out that
on April 1, the Bell companies
beﬁan sending out ballots to let
ca a%gre ators choose_ carriers
other than AT&T to provide oper-
ator services for Bell-owned pay
phones. Because these phones
will be available to competing op-
erator_service providers, ™ the
April Fools’ Day Joke could be on
consumers” unless Congress
passes legislation, he said.

ComunicationsWeek - April 10, 1959 — 63
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Representative H.A. "Red” Boucher

Chairman House Committee on State Affairs eSpecial Committee on Telecommunications
Member Labor & Commerce Committee eChairman Commission on the Future of the Permanent Fund

CS HB 28 (FIN) - ALTERNATE OPERATOR SERVICES
SPONSOR STATEMENT

This bill places certain requirements on "alternate operator
services" that do business in Alaska. An alternate operator
service or "AOS" is basically a company that buys time from a
long distance carrier and then charges consumers for the use
of that time when the consumer makes a call from a location
where the "AOS" is in service (typically a hotel, motel,
hospital or other entity which has contracted with the "AOS").

The problem occurs when the consumer receives his or her bill
for telephone calls. The charges incurred can be many times
what they would have been had the consumer been calling on a
regulated carrier such as GCI or ALASCOM. These alternate
operator services have been in business for some time in the
Lower 48 and the FCC and Congress have received thousands of
complaints from consumers who have suffered "check out shock",
where the?/] have heen presented with an outrageously high bill
for the phone calls. The Chairman of the Federal
Communications Commission sent a letter to the Attorney
General of Alaska on February 16, 1990 to alert Alaska to the
efforts of the FCC regarding AOS providers.

CS for House Bill 28 (Fin) requires any "AOS" doing business
in Alaska to register and file tariffs with the Alaska Public
Utilities Commission, and to disclose the cost of the service
prior to the time the consumer uses the service. If those
charges are not disclosed, the "AOS" may be charged with an
"unfair or deceptive trade practice" and the consumer is
presumed under the law to have been damaged in the amount of
$200 plus the charges incurred.

The bill also requires all hotels, motels, hospitals and other
"aggregators” of consumer calls, whether or not they have
contracted with an "AOS", to disclose any surcharges to local
or long distance calls made by consumers. At this point in
time, there are few, if any, "alternate operator services"
doing business in Alaska; there are, however, a number of
hotels, motels and other "a?gregators" adding surcharges prior
to the time the consumers place the calls.

Regarding these surcharges, all the bill requires is
disclosure. There is no requirement that hotels or other
aggregators register or make any filings with the APUC. The
disclosure can he made by posting a sign near the telephone or
by any other reasonable means, oral or written,

Room 102 Capitol « P.0. Box V « Juneau, Alaska + 99811 « (9
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STEVE COWPER, GOVERNOR

ALASKA PUBLIC UTILITIES COMMISSION SUED0
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPNENT PHONE. (0D 276.6022

ALASKA PUBLIC UTILITIES COMMISSION
COMMENTS ON HB 28
April 16, 1990

The Commission supports the CS for HB28 and the Legislature's
initiative to address alternate operator services (AOQS).
However, the bill would bhe improved if language were added
requiring that AOS providers route all emergency calls in the

fastest way to the proper local emergency service provider.



POUCH Y StATE CAPITOL
JUNEAU ALASKA 5001 '

MEMORANDUM April 10, 1990

SUBJECT: Sectional analysis of CSHB 28 (Fin) am
(Telecommunications alternate operator
services)

T0: Representative H.A. "Red” Boucher

FROM: Teresa B. Cramer®AnAn

Legislative Counsel

You have requested a sectional analysis of the above de—
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best

statement of its contents.

Sec. 1 sets out legislative findings concerning the pro—
vision of long distance telephone service.

Sec. 2 requires an alternate operator service to register

and file tariffs with the Alaska Public Utilities Commission
(APUC) before operating in the state. Subsection (b)
requires the alternate operator to identify the company pro—
viding service and the cost of the service before a consumer
incurs a charge for the call and to transfer the call to
another carrier if requested. The alternate operator

service is required to post a notice of the consumer®s right
to have access to the consumer®s preferred carrier. Subsec—
tion (c) defines "alternate operator service."

Secs. 3 -5 include failing to disclose the charge for an
alternate operator service or for surcharges imposed by
owners of places where telephone business 1is aggregated as
unfair trade practices.

Sec. 3 adds a failure to comply with AS 45.50.473, enacted
by sec. 4 of the bill, to the list of unfair or deceptive
acts or practices and unfair methods of competition.



Representative H.A. "Red" Boucher
Page 2
April 10, 1990

Sec. 4 adds the requirements established in AS 42.05.325,
enacted by sec. 2 of the bill, as requirements for complying
with the unfair trade practices law of the state. Subsec—
tion (c) establishes the amount of presumed damages.

Sec. 5 excludes the content of secs. 3 and 4 from the

general exemption in the unfair trade practices act for sub—
jects that are regulated by state boards or commissions,
including the APUC.

IfT 1 may be of further assistance, please advise.

TC:pl
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