


United States Department of the Interior m

FISH AND WILDLIFE SERVICE
IN REPLY REFER TO: 1011E. TUDOR RD.
ANCHORAGE. ALASKA 99503

SUB June 7, 1990

Senator Bettye M. Fahrenkamp
Chair, Senate Resources Committee
Room 125, Capitol

P.0O. Box V

Juneau, AK 99811

Dear Ms. Fahrenkamp:

Enclosed you will find a copy of proposed regulations that were
recently published in the Federal Register. The purpose of

these regulations is to solicit input from resource users and the
general public on how the Federal government should implement its
subsistence responsibilities on public lands. These regulations
are temporary and will expire on December 31, 1991.

I am forwarding these regulations to you because 1 am aware of
your strong interest in subsistence. For your comments on these
proposed regulations to be considered, they must be received by
close of business, June 18, 1990. A greatly expanded public
involvement opportunity will occur after July 1, 1990, 1in the
course of developing permanent subsistence regulations. I look
forward to receiving any comments you might have.

Sincerely,

Regional Director

Enclosure



[4310-55]

DEPARTMENT OP THE INTERIOR

Fish and W ildlife Service

50 CFR Part 40

Temporary Subsistence Management Regulations for Public Lands in
Alaska

RIN 1018-AB43
AGENCY: Fish and W ildlife Service, Interior
ACTION : Proposed Temporary Rule

SUMMARY: This rule provides temporary regulations implementing
the subsistence priority for rural residents of Alaska under
Title VIIl of the Alaska National Interest Lands Conservation Act
of 1980. The Alaska Supreme Court recently ruled that the laws
used by the State of Alaska to provide the subsistence priority
required by Title VIIl violated the Alaska Constitution. The
court's action placed the State out of compliance with Title
VIl Since the State has been unable: to return to compliance
with Title VIIlI, the Federal government is required to take over
the implementation of Title VIII on public lands.

DATE: Comments on this proposed rule must be received by [10
days from date of publication].

ADDRESSES: Comments and materials concerning the proposal should

be sent to Bill Knauer at the U.S. Fish and W ildlife Service,
1011 E. Tudor Road, Anchorage, Alaska 99503.
FOR FURTHER INFORMATION CONTACT: Bill Knauer, U.S. Fish and

W ildlife Service, 1011 E. Tudor Road, Anchorage, Alaska 99503;
telephone (907) 786-3399.

SUPPLEMENTARY INFORMATION:

Background - Title VIIlI of the Alaska National Interest Lands
Conservation Act (ANILCA) (16 U.S.C. 3111-3126) requires the
Secretary of the Interior to implement a program to grant a
preference in favor of subsistence uses of fish and wildlife
resources on public lands unless the State of Alaska implements a
subsistence program consistent with ANILCA's requirements. The
State implemented such a program which the Department found to be
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consistent with ANILCA. In December 1989, however, the Alaska
Supreme Court ruled in McDowell v. State of Alaska that the rural
preference in the State subsistence statute, which is required by
ANILCA, violated the Alaska Constitution. The Court stayed the
effect of the decision until July 1, 1990.

As a result of that decision, the Department of the Interior and

the Department of Agriculture will be required to take over the
implementation of Title VIII of ANILCA on public lands. The Fish
and W ildlife Service (Service) was delegated the lead
responsibility for developing a contingency plan to fulfill the
Department of the Interior's subsistence responsibilities. Five
departments within the Federal government will be responsible for
management of lands covered by Title VIII. All departments are

cooperatively developing these regulations.

These temporary rules will impact the subsistence uses of fish
and wildlife resources on public lands in Alaska managed by the
Fish and W ildlife Service, National Park Service, Bureau of Land
Management, USDA-Forest Service, Bureau of Indian Affairs, Air
Force, Army and various other Federal land managing agencies.

On April 13, 1990, a Notice of Intent to Propose Rules was
published in the Federal Register (55 FR 13922) which solicited

comments from the public. Because of the short time available,
the opportunity for public review and comment was limited. The
Service received 72 written comments in response to the Notice of
Intent. All of these comments were taken into account in

developing these proposed regulations.

Given the short time frame to prepare these proposed temporary
regulations, and in anticipation of the State returning to

compliance with Title VIIlI, the proposed temporary regulations
will establish a Federal program that minimizes change to the
state program consistent with meeting the Federal government's
responsibilities under Title VIII. To do otherwise would be

extremely disruptive to subsistence users and create unnecessary
chaos if and when the State is able to bring its subsistence

program back into compliance with ANILCA. The various seasons
and bag limits in effect under the State system are being
reviewed by the various Federal land managers. Due to the short
time frame, they will be published in late June and will be
effective on July 1, 1990. Major changes to existing State
seasons and bag limits are not anticipated. Should the Federal
government be required to retain management responsibility beyond
this year, changes to the seasons and bag limits will be

considered according to the procedures set forth in section 40.16
of the regulations.

These temporary regulations will remain in place until December
31, 1991, or until the State brings its subsistence program back
into compliance with ANILCA, whichever comes first. The
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development of permanent regulations, which is expected to start
in 1990, will involve extensive public interaction and comment
throughout the regulations development process, and will be
completed by December 31, 1991.

The following discussion addresses specific issues or sections of
the proposed temporary regulations which may be particularly
confusing, controversial, require additional explanation, or
elaboration of intent.

The Federal Government intends to minimize disruption to
traditional State regulation and management of fish and wildlife.
A high level of coordination and cooperation between the state
and Federal regulatory programs is anticipated. These temporary
regulations represent the provisions necessary for the
Secretaries to fulfill their responsibilities for subsistence
pursuant to ANILCA Title VIII, in the event conflicts arise
between the State and Federal programs. If the coordination and
cooperation between th<? State and Federal regulatory programs are
realized, then many of the regulatory tools contained herein will
need to be used seldom or not at all.

A memorandum of agreement (MOA) w ill be developed with the State.
The MOA w ill address the mechanics of how the State and Federal
programs w ill interact and coordinate. Through the MOA, the
Federal program w ill minimize disruption to the State's
regulatory program while still meeting the Secretary's

responsibilities under Title VIII.

Section 40.3, Applicability and Scop* - Subsistence uses are not
authorized in Glacier Bay National Park, Katmai National Park,
Kenai Fjords National Park, or those portions of Denali National
Park originally reserved as Mt. McKinley National Park.
Consequently, the prohibition of subsistence uses in those areas
is clarified in Section 40.3 of these regulations.

Section 40.4(e), Cuatonary Trad* - Customary trade is included in
ANILCA as part of the definition of subsistence uses. It is the
intent of these regulations, and consistent with U.S. Senate
Report No. 96-413, that customary trade not be used for the
establishment of significant commercial enterprises under the
guise of subsistence uses. The regulations allow for those types
and volumes of customary trade of subsistence resources which
existed prior to ANILCA passage.

Section 40.4(b), Public Land* - Title VIII applies to public
lands, which are defined in Section 102(3) of ANILCA. Lands
validly selected by the State or Native corporations formed under
the Alaska Native Claims Settlement Act are excluded from the
public lands definition in Section 102(3).



About 29.1 million acres will be conveyed to fill State and
Native Corporation entitlements. Howéver, nearly 60 million
acres have heen selected by the State and Native Corporations,
This means apprommately 31 million acres of land are over-
selected and therefore will not he transferred, and will become

"public lands" as defined in_ Section 102;3) after fina
adjudication. Although Section 906(c) of ANILCA states that
Federal agencies manage both Native-selected and State-selected
ands, until transferred, the Departments consider the Section
02(3) public lands definition to be controlling.

Navigahle waters generally are not included within the definition
of public lands. "Navigable waters are those rivers, streams,
akes, or other waters which are used or susceptible of heing
used in their ordinary condition as highways for commerce over
which trade and travel are or may be conducted in the customary
modes of trade and travel on water.

I
1
I

Section 40.10, Federal Subsistence Board - Federal management 0f
subsistence uses on the public lands requires an administrative
structure he established to execute the Secretaries' subsistence
responsibilities and perform functions specific to public lands.
The proposed structure is the Federal Subsistence Board which
will function similarly to the State Boards of Fisheries and
Game, The Board will broadly execute the Secretaries’
subsistence. responsmllltl_es which include: maintaining healthy
fish and wildli e_quuIatlons; setting Federal subsistence
seasons and bag limits; maklng determinations of rural and non-
rural communities and areas; determining customary and
traditional subsistence uses; establishing and determining the
membership of Re?_lonal AdVISOf){ Councils and local advisory
committees specific to public lands.

Board membership is the regional or state directors of the Fish
and Wildlife Service, National Park Service, USDA-Forest Service,
Bureau of Land Management, and Bureau of Indian Affairs. These
are the chief officials in Alaska of the primary Federal la
managln? agencies. These officials were chosen because of
ﬁ)ubHQ and management responsibilities. The Secretary of
nterior shall appoint the Chair of the Board with the
concurrence of the Secretary of Agriculture.

nd
their
the

Sections 40.11 and 40.12, Regional Advisory Councils and Local
Advisory Connittees - COUHC.I?S. and committees are required bg
ANILCA Section 805. The _GXIS'[I[]% State advisory system has broad
responsibilities for dealln% with subsistence take and uses as
well as sport and commercial take statewide. These regulations
require the Secretary to review the existing resource regions,
re?lonal advisory councils and local advisory committees to ,
determine their adequacy for fulfilling the Tunctions outlined in
Section 805. This will be accomplished by June 30, 1991. [If the
Secretary determines that the resource regions, regional advisory
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councils or local advisory committees are inadequate to fu lfill
the functions outlined in Section 805, then these regulations
empower the Board to establish a system of resource regions,
councils, and committees, which are focused on subsistence uses
specific to public lands. Public comment and participation will
occur throughout the process of making the Secretary's
determination and any subsequent actions as a result of the

determination. Establishment of councils and committees by the
Board w ill occur within 12 months after the date of the
Secretary's determination if he determines that the existing
regions, councils or committees are inadequate to fulfill the

functions in Section 805.

Pending the Secretary's determination pursuant to this section,
the Boards shall review the administrative record developed by
the State Board of Fisheries and Game, regional advisory councils
and local advisory committees and associated public comment as an
temporary means of fulfilling Section 805 and gaining the input
from the existing system of boards, councils and committees.
Nothing in these regulations requires the Secretary to establish
a separate system of councils and committees, though he may do so
if necessary to fulfill his responsibilities pursuant to Title
VI,

Section 40.14, Relationship to State Procedures and Regulation -
As stated in 40.5 these regulations anticipate an interactive
process between the Stat™ fish and game regulatory procedure and
the Federal subsistence regulatory procedure. The State, because
of its Constitution, cannot provide a preference for rural
residents with customary and traditional use of fish and wildlife
as required by ANILCA. The State can facilitate harvest by rural
residents through various regulations dealing with means and
methods of take and perhaps other mechanisms.

If State regulations allow rural residents the opportunity to
obtain their customary and traditional take and uses of fish and
wildlife resources, the Federal regulations may closely parallel

State regulations. The Federal program anticipates a highly
cooperative, interactive relationship with the State system. To
the extent that cooperation exists the Federal program will be

able to minimize change to traditional State regulation and
management of fish and wildlife.

Section 40.15(b), Rural and Non-Rural Determinations - The
definition of rural is, perhaps, the key element in these
regulations. ANILCA did not define rural. The State has been
wrestling with the rural definition since passage of ANILCA. The

Ninth Circuit Court of Appeals ruled in 1988 that the rural
definition in the State's 1986 subsistence law is not consistent
with ANILCA and the common meaning of the term rural.



The legislative history of ANILCA provides some insight. Senate
Report 96-413 identified Anchorage, Juneau, Fairbanks and
Ketchikan as examples of non-rural communities in 1980 and
Barrow, Kotzebue, Nome, Bethel and Dillingham as examples of
rural communities. It further states that the rural nature of
such communities is not a static condition and can change.

The Federal government recognizes that communities of the same
size may vary greatly in character for a variety of reasons.
Therefore, no single population number adequately serves as a
dividing line between rural and non-rural communities. The
process to determine rural is designed to incorporate the common
meaning of rural and is based on two rebuttable presumptions.

A community or area of less than 2500 population is deemed rural
unless it exhibits characteristics of a non-rural nature or area
or is part of an urbanized area. The number 2500 was selected
because it is the figure used by the U.S. Census Bureau to divide
rural from non-rural. A community between 2500 and 7000 bears no
presumption as to its rural or non-rural status. Some
communities fall in this population range which clearly appear to
have rural character.

Communities 7000 or greater in population are presumed to be non-
rural. The 7000 population level was chosen because Ketchikan,
the smallest of the non-rural communities mentioned in the Senate
report, was approximately that size when ANILCA was passed and
consequently is an indicator of Congressional intent.

Communities in Alaska can approach and may rarely exceed a
population level of 7000 and still be rural in character.

Determinations of rural or non-rural status by the State will be
adopted by these regulations until December 31, 1990, unless
superseded by determinations by the Federal Subsistence Board.
This six month grace period will minimize confusion for existing
subsistence users while allowing the Board to determine,
according to the procedures in 40.16, the rural or non-rural
status of communities or areas within the State.

The Board will publish the characteristics it will use in
determining rural or non-rural status. Communities with
populations between 2500 and 7000 w ill be reviewed before other

communities.

This definition and process recognize that population alone is
not the sole indicator of a rural or non-rural community. This
flexibility is consistent with approaches other Federal agencies
have used to determine if communities are rural. For example,
the Department of Housing and Urban Development uses a population
base of 2500 but employs indicators such "rural in character” or
"has a serious lack of mortgage credit” to include larger
communities in its definition of rural. Fxamples of indicators



which the Federal Subsistence Board may evaluate to decide if a
community is rural or non-rural in character are: fish and game
use; development and diversity of the economy, transportation,
communication, infrastructure, and educational and cultural
institutions.

Section 40.16, Regulation Adoption Process - The process for
promulgating Federal subsistence regulations specific to public
lands will be similar, and at least initially, will use much of
the State regulatory process. The advisory structure
contemplated by Title VIII of ANILCA will be an integral part of
the Federal regulatory structure. As discussed previously in

sections 40.11 and 40.12 regional advisory councils and local
advisory committees may be established specific to Federal lands.
Proposed regulations may originate from a variety of sources, but
emphasis will be on the regional advisory council and local
advisory committee system. While the public may comment and
interact directly with the Board it is the intent of these
regulations that most public comment and interaction with the
regulatory process be channelled through the councils and
committees. However, during the effective period of these
temporary regulations the Federal regulatory process will rely
substantially on the administrative record of the State system.

Subpart D - Subpart D extensively adopts existing State
regulations dealing with methods and means of take. The State
regulations are codified in Title 5 of the Alaska Administrative
Code. In many cases the language is verbatim from the State
regulations. In other cases minor modifications have been made
to make the regulation specific to this Federal program or
Federal lands. The regulations cite the State regulations from

which they were derived. These temporary regulations attempt
throughout to lim it change to the State regulations to that
necessary to fulfill the Secretaries' responsibilities pursuant
to Title VIII.

Section 40.24(a) - Subsistence fishing for halibut is not
authorized under the convention between the United States of
America and Canada for the preservation of the halibut fishery of
the northern Pacific Ocean and Bering Sea, as amended, or by
National Marine Fisheries Service in 50 CFR 301, and is,
therefore, prohibited.

Othar Wild Renewable Resource* - ANILCA Section 803 does not
lim it "subsistence uses"™ to fish and wildlife, but instead, uses
the term "wild renewable resources.” Vegetative resources and
even water are included in this term. ANILCA Section 805(d)
allows the State of Alaska to regulate take of fish and wildlife
for subsistence uses on public lands if in compliance with
sections 803, 804 and 805, but does not include other renewable
resources.



Federal agencies have managed these other resources through
various policies and regulations. Some agencies, like NPS, BLM,
and the USDA-Forest Service, have adopted subsistence wood
harvest policies which allow subsistence harvest under a permit

system., Water was treated as a subsistence resource in BLM's
Central Yukon Resource Management Plan/EIS. Because of past
management and the desire to avoid confusion, wherever possible,
regulation of the use of other wild renewable resources v/ill be
left to the individual land managing agency. The various Federal
land managing agencies will continue to follow existing

regulations with respect to non-fish and wildlife resources.
See, for example, 36 CFR 13.49.

Access - Section 811 of ANILCA addresses "Access" for subsistence
as follows:

(a) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable
access to subsistence resources on the public lands.

(b) Notwithstanding any other provision of this Act
or other law, the Secretary shall permit on the public
land3 appropriate use for subsistence purposes of
snowmobiles, motorboats, and other means of surface
transportation traditionally employed for such purposes
by local residents, subject to reasonable regulation."”

Generally, access by foot, snow machine, aircraft, and boat is
allowed on public lands, but the use of all-terrain vehicles is

on a site-specific basis. In National Parks and Park Monuments
only, "...subsistence uses without use of aircraft as a means of
access..." is allowed (46 FR 31849, June 17, 1981). The Park

Service currently provides for "certain exceptions™ which are
managed under special permits issued by park superintendents for
unusual circumstances, such as matters involving safety.

The NPS prohibition on the use of aircraft for subsistence in
national parks or park monuments is consistent with the position
taken in the FEDERAL REGISTER notice published on June 17, 1981
(46 FR 31836). It provides for exceptions to the aircraft
prohibition in individual hardship situations (46 FR 31841). A
local rural resident or community who believes they qualify under
the hardship criteria at 36 CFR 13.45(b)(2) may apply for a
permit as provided at 36 CFR 13.51. Nothing in these rules s
intended to alter the existing NPS regulations on aircraft use
for subsistence.

Decisions and regulations concerning access are the
responsibility of the respective Federal land manager.
Correspondingly, information on access is available from the
Federal agencies for the lands they manage. Appeals on access



rulings are handled according to the appeal procedures of the
agency in question.

Healthy Fish and W ildlife Populations - The term healthy
populations of fish and wildlife appears in Title VIIlI as the
standard against which subsistence use is to be regulated, and
fish and wildlife are to be managed. The State uses the concept
of sustained yield for its fish and wildlife regulatory program.
Since the term healthy fish and wildlife populations appears in
ANILCA, it is wused instead of the term sustained yield, when
identifying the standard for managing fish and wildlife under
this regulatory program, although the terms in practice are
frequently similar. National Parks and Park Monuments are
managed according to the more restrictive natural and healthy
populations standard.

Permanent Regulations - These temporary regulations automatically
expire on December 31, 1991. Consequently, the Federal
government will begin development of permanent regulations
shortly after the temporary regulations take effect, if the State
appears to be unable to resume subsistence management on public
lands in 1990. Public comment will be solicited. Public
meetings will also be held in the affected areas to solicit
comments. The Federal government w ill then revise the proposed
regulations in response to public comments and agency and
legislative mandates and publish them as final regulations. Once
implemented, the permanent regulations would remain in effect
until the State brings its subsistence program back into
compliance with ANILCA.

Conformance with statutory and Regulatory Authorities - The
impact of these regulations on subsistence uses has been
evaluated as required by Section 810 of ANILCA. Subsistence use
and access is expected to differ little from that previously
allowed under State management. If change occurs it is expected
to be beneficial to subsistence users. The regulations are
consistent with the purposes and intent of Section 810 and w ill
result in no significant restrictions on subsistence activities.

Properly regulated and managed subsistence use is consistent with
the purposes for which the various public lands in Alaska were
established.

National Environmental Policy Act Compliance: The Federal
assumption of subsistence management would generally maintain the
status quo from the user's perspective. Responsibility and on
the ground implementation would shift from State to Federal
officials. Changes in environmental effects would be negligible.
Therefore, the implementation of regulations relative to Federal
assumption of subsistence management on public lands is
determined to be a categorical exclusion as detailed in the USDI
Departmental Manual (516 DM 6, Appendix 1).



Paperwork Reduction Act - The collections of information
contained in this rule are being submitted to the O ffice of
Management and Budget for approval as required by 44 U.S.C. 3501

et seq. The collection of this information will not be required
until it has been approved by the O ffice of Management and
Budget.

Economic Effects - Executive Order 12291, "Federal Regulation,”
of February 19, 1981, requires the preparation of regulatory
impact analysis for major rules. A major rule is one likely to
result in an annual effect on the economy of $100 million or

more; a major increase in costs or prices for consumers,
individual industries, government agencies or geographic regions;
or significant adverse effects on the ability of United States-
based enterprises to compete with foreign-based enterprises. The
Regulatory Flexibility Act of 1980 (5 U.S.C. 601 et seq.)
requires preparation of flexibility analyses for rules that will
have a significant effect on a substantial number of small
entities, which include small businesses, organizations or
governmental jurisdictions.

The Department of the Interior has determined that this
rulemaking is not a "major rule™ within the meaning of Executive
Order 12291, and certifies that it will not have a significant
economic effect on a substantial number of small entities within
the meaning of the Regulatory Flexibility Act.

This rulemaking w ill impose no significant costs on small
entities; the exact number of businesses and the amount of trade
that will result from this Federal land-related activity is
unknown. The aggregate effect is an insignificant positive
economic effect on a number of small entities. The number of
small entities affected is unknown, but the fact that the
positive effects will be seasonal in nature and will, in most
cases, merely continue pre-existing uses of public lands
indicates that they will not be significant.

These regulations do not meet the threshold criteria of
"Federalism Effects™ as set forth in Executive Order 12612.
Title VIII of ANILCA requires the Secretary to administer a
subsistence preference on public lands. The scope of this
program is limited by definition to certain Federal lands.
Likewise, these regulations have no significant takings
implication relating to any property rights as outlined by
Executive Order 12630.

Wiilliam Knauer, Refuges and W ildlife, Alaska Regional O ffice,
U.S. Fish and W ildlife Service, Anchorage, Alaska, is the primary
author of this proposed rulemaking document.
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LIST OF SUBJECTS
Administrative Practice and Procedure,
Reporting and Recordkeeping Requirements

50 CFR Part 40

For the reasons set out in
of the Code of Federal Regulations is
shown below:

the preamble,

50 CFR Subchapter C
Amend Subchapter

[Amend]

C by adding the

PART 40 -

ALASKA

Subpart A - General Provisions
§40.1 Purpose

840.2 Authority

840.3 Applicability and Scope

840.4 Definitions

840.5 Federal Subsistence Policy, General
Subpart B - Program structure

840.10 Federal Subsistence Board

840.11 Regional Advisory Councils
840.12 Local Advisory Committees

840.13 Board/Agency Relationships
840.14 Relationship to State Procedures
8§40.15 Board Determinations

840.16 Regulation Adoption Process
840.17 Closures

840.18 Appeals

Subpart C - General Requirements

840.20 Subsistence
840.21 Licenses, Permits,
840.22 Penalties

Use Qualifications
Harvest Tickets,

Subpart D - Subsistence Hunting, Trapping,
840.23 Subsistence Hunting and Trapping
840.24 Subsistence Fishing

840.25 [Reserved]

840.26 Subsistence Shellfish
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Authority: 16 U.S.C. 3101 et seq.; 668dd et seq; 3; 551; 472;
18 U.s.C. 7; 3559; 3571; 43 U.S.C. 1733.
Subpart A - Ganeral Provisions

S 40.1 Purpose
The regulations in this Part implement the Federal Subsistence
Management Program on public lands within the State of Alaska.

S 40.2 Authority.

These regulations are issued pursuant to the Secretary of the
Interior and of Agriculture authority specified in S 814 of the
Alaska National Interest Lands Conservation Act (94 stat. 2371,
Pub. L. 96-487).

S 40.3 Applicability and scop*.

The regulations of this Part 40 apply to subsistence taking and
uses of fish and wildlife on all public lands in the State of
Alaska, and do not supersede agency specific regulations.
Glacier Bay National Park, Kenai Fjords National Park, Katmai
National Park, and that portion of Denali National Park
originally reserved as Mt. McKinley National Park are closed to
subsistence activities.

§ 40.4 Definitions.

The following definitions apply to all regulations contained in
this part unless otherwise provided in other regulations of this
part.

(a) "Agency"” means a subunit of a cabinet level Department
such as U.S. Fish & W ildlife Service, USDA-Forest Service, Bureau
of Indian Affairs, Bureau of Land Management, National Park
Service, Department of Army, Department of Air Force, National
Marine Fisheries Service, etc.

(b) "ANILCA" means the Alaska National Interest Lands
Conservation Act, Pub. L. 96-487, 94 Stat. 2371, as amended.

(c) "Barter" means the exchange of fish or wildlife or
their parts taken for subsistence uses: for other fish, wildlife
or their parts; or, for other food or for nonedible items other
than money, if the exchange is of a limited and noncommercial
nature.

(d) "Board" means the Federal Subsistence Board as
described in 8§ 40.10 of this part.

(e) "Council”™ means the Regional Subsistence Advisory
Councils as described in S 40.11.

(f) "Customary trade"” means types and volumes of trade in

existence among rural resident subsistence users prior to the
passage of ANILCA, and not of a level considered to be a
significant commercial enterprise.

(9) "Customary and traditional use™ means a consistent
pattern of, and reliance for subsistence purposes
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upon fish and wildlife and other wild renewable resources near or
reasonably accessible from the users?7 place of residence.
Customary and traditional use determinations are community or
geographic area based, except that outside established
subsistence resident zones in certain National Parks or Park
Monuments determinations may be specific to individuals.

(h) "Federal lands™ means lands the title to which is in
the United States.
(i) "Family™ means all persons related by blood, marriage

or adoption, or any person living within the household on a
permanent basis.

(i) "Fish and wildlife"™ means any member of the animal
kingdom, including without limitation any mammal, fish, bird,
amphibian, reptile, mollusk, crustacean, arthropod or other
invertebrate, and includes any part, product, egg, or offspring
thereof, or the dead body or part thereof.

(k) "Local resident” means a rural resident with
subsistence use in a specific geographic area.
(1) "Person™ means an individual and does not

include a corporation, company, partnership, firm, association,
organization, business trust or society.

(m) "Public lands™ means lands situated in Alanka which are
Federal lands, except-
(1) land selections ofthe State of Alaska which have

been tentatively approved orvalidly selected under vhe

Alaska Statehood Act and lands which have been confirmed to,

validly selected by, or granted to the Territory of Alaska

orthe State under any other provision of Federal law;

(2) land selections ofa Native Corporation made under
the Alaska Native Claims Settlement Act which have not been
conveyed to a Native Corporation, unless any such selection
is determined to be invalid or is relinquished; and

(3) lands referred to in section 19(b) of the Alaska
Native Claims Settlement Act.

(n) "Regulatory year" means July 1 through June 30.

(0) "Resident" means any person who has their primary,
permanent home within Alaska and whenever absent from this
primary, permanent home, has the intention of returning to it.
Factors demonstrating the location of a person's primary,
permanent home may include, but are not limited to: the address
listed on an Alaska license to drive, hunt, fish, or engage in an
activity regulated by a government entity; affidavit of person or
persons who know the individual; voter registration; location of
residences owned, rented or leased; location of stored household
goods; residence of spouse, minor children or dependents; tax
documents; or whether the person claims residence in another

location for any purpose. Individuals are not required to occupy
a home twelve months per year to be considered resident.
(p) "Rural™ means any area of Alaska determined by the

Board to qualify as such under the process described in 8§ 40.15
of this part.
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(9) "Secretary” means the Secretary of the Interior, except
that in reference to matters related to the National Forest
System, such term means the Secretary of Agriculture.

(r) "State” means the State of Alaska.

(s) "Subsistence uses” means the customary and traditional
uses by rural Alaska residents of wild, renewable resources for
direct personal or family consumption as food, shelter, fuel,
clothing, tools, or transportation; for the making and selling of
handicraft articles out of nonedible byproducts of fish and
w ild life resources taken for personal or family consumption; for
barter, or sharing for personal family consumption; and for
customary trade.

(t) "Take or taking" as used with respect to fish and
w ild life, means to pursue, hunt, shoot, trap, net, capture,
collect, kill, harm, or attempt to engage in any such conduct.

840.5 Federal Subsistence Policy, General

The Secretary under Title V IIl of ANILCA must accord a preference
to subsistence uses of fish and w ildlife on public lands. It is
the policy of the Department to minimize conflict between
resource uses on public and non-public lands. The Board w ill

consider the recommendations of the State regional councils and
local advisory committees, public input and comment, and actions
of the State Boards of Fisheries and Game, as reflected in the
administrative record, as a basis for decisions related to
subsistence. The Board w ill give full consideration to state
regulatory measures for fish and game uses and, where
appropriate, adopt such measures, including state seasons and bag
[im its . However, the Secretary reserves the discretion, as
embodied in these regulations, to prescribe different regulatory
measures on public lands to protect subsistence uses consistent
with Section 804 of ANILCA.

Subpart B - Program structure

§ 40.10 Fadaral subsistence Beard

(a) Subsistence taking and uses of fish and w ildlife on
public lands shall be administered by a Federal Subsistence
Board.

(b) Membership
(1) The Board shall consist of five members. The
members are: Alaska Regional Director, Fish and W ildlife

Service; Alaska Regional Director, National Park Service; Alaska
Regional Forester, USDA-Forest Service; the Alaska State
Director, Bureau of Land Management; and the Alaska Area
Director, Bureau of Indian A ffairs. Each member of the Board may
appoint a designee.

(2) The Chair of the Board shall be appointed by the
Secretary of the Interior with the concurrence of the Secretary
of Agriculture.

(c) Powers and Duties
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(1) Meetings shall occur at least annually, and at
such other times as deemed necessary by the Board. Meetings will
normally occur at the call of the Chair, but any member may
request a meeting.

(2) A quorum shall consist of three members but no
action may be taken unless three members are in agreement.

(3) The Board is empowered, to the extent necessary to
implement Title VIII of ANILCA, to:

(i) promulgate regulations for the management of
subsistence taking and uses of fish and wildlife on public lands;

(ii) establish rules and procedures for the
operation of the Board, the regional advisory councils and local
advisory committees established pursuant to this part;

(iii) apply a subsistence priority, as necessary
for rural Alaska residents on public lands;

(iv) assess the biological status of fish and
wildlife populations used for subsistence on public lands;

(v) determine if a harvest from populations of
fish and wildlife is consistent with the ANILCA requirement to
maintain healthy fish and wildlife populations on public lands;

(vi) make rural and non-rural determinations;

(vii) determine which rural Alaska areas or
communities have customary and traditional subsistence uses of
fish and wildlife. For areas managed by the National Park
Service, where subsistence uses are allowed, the determinations
may extend to individual rural residents;

(viii) review and respond to proposals by regional
advisory councils for regulation, management plans, policies, and
other matters related to subsistence taking and uses of fish and
wildlife;

(ix) close public lands to the taking of fish and
wildlife authorized by State fish and game laws and regulations
which may adversely affect subsistence taking and uses on those
lands;

(x) prioritize subsistence taking of fish and
wildlife among users when necessary to maintain healthy fish and
wildlife populations based on application of the following
criteria:

(A) Customary and direct dependence upon the
populations as the mainstay of livelihood;

(B) Local residency; and

(C) The availability of alternative
resources.

(xi) restrict or eliminate harvest of fish and
wildlife by subsistence users if necessary to maintain healthy
fish and wildlife populations, or for reasons of public safety,
or administration;

(xii) establish at least six geographic
subsistence resource regions;

(xiii) establish a regional advisory council in
each subsistence resource region and appoint its members pursuant
to the Federal Advisory Committee Act;
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(xiv) establish local advisory committees
the subsistence resource regions as necessary and appoint their
members pursuant to the Federal Advisory Committee Act.

(xv) such other duties as are necessary to
implement the Secretary's responsibilities under Title VIIlI of
ANILCA.

(4) The Board shall consider the reports and
recommendations of the Councils concerning the subsistence take
of fish and wildlife on the public lands within their respective
regions. The Board may choose not to follow any recommendation
which it determines is not supported by substantial evidence,
violates recognized principles of fish and wildlife conservation,
or would be detrimental to the satisfaction of subsistence needs.
If a recommendation is not adopted, the Board shall set forth the
factual basis and the reasons for the decision.

(5) The Board will establish a Staff Committee
composed of personnel from the U.S. Fish and W ildlife Service,
National Park Service, USDA-Forest Service, Bureau of Land
Management, and Bureau of Indian Affairs for administrative

assistance. Personnel from other Federal and State agencies will
be invited to participate on the Staff Committee as appropriate.
The Staff Committee's functions will include, but not be limited
to:

(i) making recommendations concerning the
biological status of fish and wildlife populations;

(i) making recommendations on which communities
or areas are "rural"™ and which have demonstrated "customary and
traditional uses"™; and

(i) compiling records of subsistence harvest of
fish and wildlife resources.

(6) Additional committees may be formed as necessary
to assist the Board.

(7) The Board may review and revise or rescind its
actions.

(8) The Fish and W ildlife Service shall provide
appropriate administrative support for the Board.

S 40.11 Regional Advisory Councils

(a) The Secretary shall during the effective period of these
regulations review and determine the adequacy, for the purposes
of the Secretary's responsibilities under Title VIII of ANILCA,
the existing State:

(1) subsistence resource region;
(2) regional advisory councils; and
(3) local advisory committees.

(b) If the Secretary determines pursuant to Section 40.11(a)
that the subsistence resource regions, regional advisory councils
or local advisory committees are inadequate to fulfill the
functions described in Section 805 of ANILCA, he shall establish
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subsistence resources region, regional advisory councils or local
advisory committees in accordance with Section 40.11 and 40.12.

(¢c) Pending the review and determination required by Section
40.11(a) the Federal Subsistence Board shall review the
proposals, actions, and associated public comments contained in
the administrative record produced by the existing State Board of
Fisheries and Game, Regional Advisory Councils, and local
advisory committees. This review shall be an interim measure to
gain the public input described in Section 805 of ANILCA.

(d) The Board shall establish a Regional Advisory Council
for each subsistence resource region within 12 months from the
date of the Secretary's determination pursuant to Section
40.11(a), if the Secretary determines existing State Regional
Advisory Councils are inadequate to meet the requirements of
Section 805 of ANILCA. The Councils will provide a regional
forum for the collection and expression of opinions and
recommendations on matters related to subsistence taking and uses
of fish and wildlife resources on public lands. The Councils
will provide for public participation in the regulatory process.

(e) Establishment of Councils-Membership

(1) The number of members of each council shall be
established by the Board, and shall be an odd number. A Council
member must be a resident of the region in which he/she s
appointed and be knowledgeable about the region and subsistence
uses therein. The Board shall solicit nominations from the
public. Appointments to the Councils are made by the Board.

(2) Council members shall serve 3 year terms and may
be reappointed. Initial members shall have staggered terms.

(3) The Chair of the Council shall be elected by the
Council for a one year term and may be reelected.

(f) Powers and Duties

(1) The Councils are empowered to:

(i) hold public meetings on fish and wildlife
subsistence matters;

(ii) elect officers;

(iii) in consultation with the local advisory
committees in its region; review, evaluate, and make
recommendations to the Board on any existing or proposed
regulation, policy, or management plan, or any other matter
relating to the subsistence take of fish and wildlife within or
affecting its region.

(2) The Councils shall:

(i) prepare and submit to the Board an
report containing;

(A) an identification of current and
anticipated subsistence uses of fish and wildlife populations
within the region;

(B) an evaluation of current and anticipated
subsistence needs for fish and wildlife populations within the
region;
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(C) a recommended strategy for the
management of fish and wildlife populations within the region to
accommodate such subsistence uses and needs; and

(D) recommendations concerning policies,
standards, guidelines, and regulations to implement the strategy.

(ii) provide a forum for, and assist the local
advisory committees in obtaining the opinions and recommendations
of rural residents interested in subsistence taking and uses of
fish and wildlife.

(iii) attempt to develop areas of compromise and
reach a regional consensus if differences of opinion exist among
the local advisory committees.

(iv) perform other duties specified by the Board.

(3) Each Council must comply with rules of operation
established by the Board.

(9) The Fish and W ildlife Service shall provide appropriate
financial, technical and administrative assistance to the
Councils.

s 40.12 Local Advisory Committees
(a) The Board shall establish local advisory committees as
deemed necessary within each subsistence resource region, if the
Secretary determines pursuant to Section 40.11(a) that the
existing state local advisory committees are inadequate to
fulfill the requirements of ANILCA Section 805. The committees
will provide a local public forum for the collection and
expression of opinions and recommendations on matters related to
subsistence taking and uses of fish and wildlife, may make
recommendations to the councils concerning regulations, and will
provide for public participation in the regulatory process to
help adequately protect subsistence uses.
(b) Establishment and membership of committees
(1) Committees and their membership shall be
recommended by the Regional Councils to the Board. The
membership of each committee shall be an odd number. Members
must be residents of the local area, and be knowledgeable about
the area and subsistence uses. Nominations w ill be from the
Councils. Authorizations of and appointments to the committees
are made by the Board.
(2) Committee members shall serve 3 year terms and may
be reappointed. Initial appointments shall have staggered terms.
(3) The Chair of the committee shall be elected by the
committee for a one year term and may be reelected.
(4) When considering a request by a Council to create
a committee, the Board will consider:
(i) whether existing representation is adequate,
and
(ii) whether participation in the Board's decision
making process would be enhanced meaningfully.
(c) Powers and Duties
(1) The committees are empowered to:
(i) elect officers;
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(ii) provide a local forum for proposing
regulations of subsistence taking and U3es of fish and wildlife,
habitat management, and assisting the Councils in obtaining the
opinions and recommendations of rural residents interested in
subsistence taking and uses of fish and wildlife matters;

(iii) develop regulatory proposals for submission
to the Council;

(iv) evaluate regulatory proposals submitted to
the committees and make recommendations to the Council and Board;

(v) advise the appropriate regional council
regarding the conservation, development, and subsistence use of
fish and wildlife resources;

(vi) work with the appropriate regional council to
develop subsistence management plans and harvest strategy
proposals; and

(vii) cooperate and consult with interested
persons and organizations, including government agencies, to
accomplish their charge,

(viii) perform other duties specified by the

Board.
(2) Committees must comply with rules of operation
established by the Board.
(d) The Fish and W ildlife Service shall provide appropriate
financial, technical, and administrative assistance to the

committees.

8 40.13 Board/Agency Relationships

(a) General

(1) The Board, in making decisions or recommendations,
shall consider and ensure compliance with specific statutory
requirements regarding the management of resources on
conservation system units or other public lands, recognizing that
the management policies applicable to some units may entail
methods of resource and habitat management and protection
different from methods appropriate for other units.

(2) The Board shall promulgate a single set of
regulations for subsistence taking of fish and wildlife on public
lands. An agency may submit proposed regulations to the Board
for inclusion. The Board is the final administrative authority
on the promulgation of regulations relating to the subsistence
taking of fish and wildlife on public lands, unless the Secretary
at his discretion chooses to exercise his review authority.

(3) Nothing in these regulations shall abrogate the
authority of individual Federal agencies to promulgate
regulations necessary for the proper management of lands under
their jurisdiction in accordance with ANILCA and other existing
laws.

(b) Section 808 of ANILCA establishes park and park
monument Subsistence Resource Commissions. Nothing in these
regulations affects the appointments, duties or authorities of
those Commissions.



S 40.14 Relationship to Stata Procedures and Regulations

(a) State of Alaska fish and wildlife regulations, other
than subsistence regulations, apply to public lands unless the
Board finds it necessary to promulgate regulations which
supersede state regulations in order to ensure the opportunity
for subsistence take of fish or wildlife on public lands.

(b) The Board may close public lands to hunting and
fishing, or establish seasons and bag limits different from the
State. Such regulations may be implemented through individual
agency closure authority. Where applicable to all public lands
such regulations will be promulgated by the Board. The Board may
allow State closures to stand which serve to achieve the
objectives of Title VIIlI of ANILCA.

S 40.15 Board Determinations

(a) Healthy Fish and W ildlife Populations - Determinations
of healthy populations of fish and wildlife shall be based upon
the maintenance of fish and wildlife resources and their habitats
in a condition which assures stable and continuing natural
populations and species mix of plants and animals in relation to
their ecosystems and minimizes the likelihood of irreversible or
long term adverse effects upon such populations and species.
Natural populations, for this section, shall include existing,
nonindigenous populations. Such determinations shall also
recognize that customary and traditional subsistence uses by
local rural residents may be a natural part of such ecosystems.
Habitat manipulation or control of other species for the purpose
of maintaining subsistence uses is not authorized within National
Park System Units.

(b) Rural Determinations - Not later than
December 31, 1990, the Board shall determine the rural or non-
rural status of all areas or communities within Alaska. Pending
such determination each area or community will retain its rural
or non-rural status pursuant to Alaska Administrative Code (5 AAC
99.014). In determining whether a particular area of Alaska is
rural, the Board will use the procedures set forth in 40.16 and

use the following guidelines:

(1) A communityor area with a population of 2500 or
less w illbe deemed to be rural unless such a community or area
possesses significant characteristics of a non-rural nature, or
is part of an urbanized area.

(2) Communities or areas with populations between 2500

and 7000 w ill be determined rural or non-rural before other areas
or communities are reviewed. The characteristics identified
pursuant to 40.15(b)(5) will be used to make these

determinations.

(3) A community with a population of 7000 or more is
presumednon-rural, unless such a community or area possesses
significant characteristics of a rural nature.
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(4) Population data from the most recent census
conducted by the United States Bureau of Census as updated by the

Alaska Department of Labor will be utilized in this process.

(5) Community or area characteristics will be
considered in evaluating a community's rural or non-rural status.
The characteristics may include, but are not limited to: fish

and wildlife use; and development and diversity of: the economy,
transportation, communication link3, community infrastructure,
educational and cultural institutions, and government
institutions.

(6) Communities or areas which are economically,

socially and communally integrated w ill be considered in the
aggregate.

(c) Customary and Traditional Determinations - In making
determinations of whether subsistence uses are customary and
traditional, the Board may examine but not be limited to the

following factors which exemplify customary and traditional use:

(1) The length, consistency and pattern of use.

(2) The degree of past and current reliance upon
particular subsistence uses near or reasonably accessible from
the user's place of residence.

(3) Whether current consistent use patterns provide

substantial economic, cultural, social, or nutritional elements
of the subsistence users' lives, as related to the importance of
such uses to subsistence users' lives in the past.

(4) How the methods and means of taking relate to
efficiency and economy of effort and cost, as conditioned by
local circumstances, and as related to past methods and means of
taking.

(5) Whether the present means of handling, preparing,
preserving, and storing fish or game have been traditionally wused
by past generations - without excluding consideration of recent
technological advances where appropriate.

(6) The passage of knowledge of fishing and hunting
skills, values, and lore from generation to generation.

(7) Distribution or sharing of hunting or fishing
effort, or the products of that effort (by customary trade,
barter, sharing, and gift-giving), among others according to
custom and tradition.

S 40.16 Regulation Adoption Process

(a) The public shall be provided opportunities to
participate in and comment on proposed changes in the
regulations. The regulation adoption process should reasonably
coincide with the State of Alaska's annual process of
establishing fish and game regulations.

(b) Early in the regulatory year the Board shall provide to
the Councils and com mittees, once established, and public a
schedule of the regulatory and amendment process.

(¢c) The committees and Councils must submit proposals to
the Board in compliance with the schedule. Committee proposals

21



must be submitted through the Councils. Proposals, however, may

originate from any source; but to receive full consideration,
must meet the published schedule. Proposals originating from
individuals other than the Board, Council or committee will be
referred by the Board to the Councils for comments. Each Council
and committee shall hold at least one public meeting per year in
its region or area to solicit public comment on proposals. The

publics' and Councils' comments shall be forwarded to the Board
in accordance with the schedule.

(d) The Board, based on comments from the Councils and
public, and on resource and resource use information, shall
develop draft regulations, publish a notice of availability in
the Federal Register, and provide other public notice necessary
to obtain public participation. A comment period of no less than
30 days shall be provided. The Board shall hold at least one
public meeting to obtain public comment on the proposed
regulations.

(e) Following the comment period, the final regulations
shall be published in the Federal Register and will become
effective on the date of publication or such later date as may be
determined by the Board.

8§ 40.17 Closures
(a) The Board may make or direct temporary closures of

subsistence taking on public lands, if necessary, for reason of
public safety, administration, or to assure the continued
viability of a particular fish or wildlife population. In so
doing, the Board will consult with the State, and provide
adequate notice and public hearing to the affected communities.
(b) In an emergency situation, the Board may direct
immediate closure of public lands to any or all hunting or
fishing, including subsistence take. The Board shall publish
notice and reasons justifying the closure in the Federal Register
and in newspapers of the area(s) affected. The closure shall be

effective when made, may not exceed 60 days, and may not be
extended unless it is determined, after notice and hearing, that
such closure should be extended.

(c) Any closure, pursuant to Title VIIIlI, exclusive of those
made through the annual regulatory process, which does not apply
to all public lands will be implemented through the regulations
governing such closures by each agency which manages public land
in Alaska. Public notification and involvement procedures of the
involved agency(s) shall be followed.

(d) Based on emergency need for subsistence, the Board may
extend or change seasons or increase bag limits. The Board may
consider an emergency under this item only upon a petition from
an affected rural resident or community. If such changes are
granted they shall be for the minimum time period and bag lim it
necessary to meet the need and may be made only after a
determination by the Board that the proposed change will not
affect the maintenance of healthy fish and wildlife populations.
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The decision of the Board shall be the final administrative
action.

8§ Section 40.18 Appeals

(a) Decisions of the Board are subject to requests for
reconsideration.

(b) Any affected person may file a request for
reconsideration.

(¢) To file a request for reconsideration, the requestor
must notify the Board in writing within 45 days of the date on
the notice of the written decision for which reconsideration is

requested.

(d) It is the responsibility of a requestor to provide the
Board with sufficient narrative evidence and argument to show why
a decision by the Board should be reconsidered. The following

information must be included in the request for reconsideration:

(1) The requestor's name, mailing address, and daytime
telephone number (if any);

(2) The decision for which reconsideration s
requested and the date of that decision;

(3) A statement of how the requestor is adversely
affected by the decision;

(4) A statement of the facts of the dispute, the
issues raised by the request, and specific references to any law,
regulation, or policy that the requestor believes to be violated
and the reason for such allegation;

(5) A statement of how the requestor would like the
decision changed.

(e) Stays

(1) A decision may be implemented while the Board is
reconsidering that decision unless the Board grants a stay.

(2) If a stay is desired, it mustaccompany the
request for reconsideration. The stay request must contain a
description of the decision to be stayed, specific reasons why
the stay should be granted including specific adverse effect(s)
upon the requestor, harmful site-specific impacts or effects on
resources, and how the cited effects and impacts would prevent a
meaningful reconsideration of the decision.

(3)The Board must issue a written decision on astay
request within 10 calendar days of receiving a stay request.

(f) The Board shall make a final decision on a request for
reconsideration within 45 days after receiving such a request.
The decision of the Board is the final administrative remedy
except as specified in Section 40.18(g). Further relief is only
available through the courts.

(g) The Secretary, at his discretion, may review actions by
the Board.

(h) Decisions by a Federal agency outside its role on the
Board are subject to appeal under the appeal procedures of that
agency.
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Subpart C - Ganara.l Requirements

S 40.20 Subsistence uaa qualification?®*,

(a) The taking of fish and wildlife on public lands for
subsistence uses as defined in S 40.4 is restricted to Alaska
residents of rural areas or communities. Non-rural residents are
not provided a preference for the taking of fish and wildlife on
public lands.

(b) This section does not lim it the authority of the Board,
or individual Federal land management agencies, to further
restrict the class of qualifying subsistence users in particular
cases based upon specific authority in ANILCA or other Federal
statutes.

S 40.21 Licenses, permits, harvest tickets, tags, and fees.

(a) Persons engaged in subsistence activities related to
the taking of fish or wildlife on public lands must possess State
of Alaska licenses, permits, harvest tickets, and tags and must
comply with reporting and validation requirements. The intent of
these regulations is to maximize the use of the State license and
permit system, consistent with the sound management of fish and
wildlife and fulfillment of the Secretary's Title VIII
responsibilities.

(b) In addition to any licenses or permits required by
paragraph (a) of this section, persons engaged in subsistence
activities on public lands must possess any Federal licenses or

permits that may be required for such activities.

(c) Upon request of a State or Federal law enforcement
officer, individuals must produce: licenses, permits, harvest
tickets, tags, or other pertinent documents required by this
Section; and, any apparatus designed to be, or capable of being
used to harvest fish or wildlife.

S 40.22 Penalties.

Any person convicted of violating any provision of
43 CFR Part 40 may be punished by a fine not to exceed $5,000 or
imprisonment not to exceed six months or both in accordance with
the penalty provisions prescribed by the applicable listed
authorities of Part 40.

Subpart D - Subsistence hunting, trapping, and fishing

Subpart D closely follows existing State Fish and Game
regulations which are codified in Title 5 of the Alaska

Administrative Code. In many cases the language is identical to
state regulation or modified so it applies only to this Federal
program on public lands. The regulations note particular State

provisions from which they were derived.

S 40.23 - Subsistence Hunting and Trapping
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(a) Definitions - The following definitions shall apply to

all regulations contained in this subpart (derived from 5 AAC
92.990):

(1) "ADF&G" means Alaska Department of Fish and Game.

(2) "Aircraft'l means a fixed-wing machine or device
that is used or intended to be used to carry persons or objects
through the air, including airplanes and gliders.

(3) "Airport"” means an airport listed in the Federal
Aviation Agency, Alaska Airman's Guide and chart supplement.

(4) "Animal"™ means those species with a vertebral
column (backbone).

(5) "Bag lim it"™ means the number of any one species

permitted to be taken by any one person in the unit or portion of
a unit in which the taking occurs; however, additional numbers of
a species may be taken in another designated open unit or portion
of a unit where a greater limit on that species is prescribed.
In no case may the total or cumulative bag for one person or
designated group exceed the lim it set for the unit or portion of
a unit in which the additional animals are taken. A subsistence
bag lim it and a general bag lim it for the same species are not
cumulative.

(6) "Big game" means black bear, brown and grizzly
bear, bison, caribou, deer, elk, mountain goat, moose, musk oxen,
mountain or Dali sheep, wolf and wolverine.

(7) "Bow" means long bow, recurve bow, or compound
bow, but not crossbhow.
(8) "Broadhead" means an arrowhead with two or more

steel cutting edges having minimum cutting diameter of not less
than seven-eights inch.

(9) "Brow tine"™ means a tine on the front portion of a
moose antler, typically projecting forward from the base of the
antler toward the nose.

(L0) "Bull moose"™ means any male moose.

(11) "Closed season"™ means the time when wildlife may
not be taken.

(12) "Cub bear" means a brown or grizzly bear in its
first or second year oflife, or ablack bear (including cinnamon
and blue phases) in itsfirst yearof life.

(13) "Dire emergency”™ means a situation in which a
person:

(i) Is in a remote area;

(ii) Is involuntarily experiencing an absence of
food required for sustenance;

(iii) W ill be unable to perform the functions
necessary for survival, leading to a high risk of death or
serious and permanent health problems if wild game food is not
immediately taken and consumed; and

(iv) Cannot expect to obtain alternative food
sources in time to avoid the consequences described in (iii) of
this sub paragraph.

(14) "Drawing permit" means a permit issued in a
limited number to people who are selected by means of a lottery



held for all people submitting valid applications for such
persons, and who agree to abide by the conditions specified for
each hunt.

(15) "Full curl horn" means the horn of a male mountain
or Dali sheep,the tip of at least one of which has grown through
360 degrees of a circle described by the outer surface of the
horn, as viewed from the side, or that both horns are broken or
that the sheep is at least eight (8) years of age as determined
by horn growth annuli.

(16) "Fur animal™ means coyote,arctic fox, red fox,
lynx,raccoon, or red iquirrel, except domestically raised fur
animals; "fur animals” is a classification of animals subject to
taking with a hunting license.

(17) "Furbearer™ means beaver, coyote, arctic fox, red
fox, lynx, marten, mink, weasel, muskrat, river (land) otter,
raccoon, red squirrel, flying squirrel, marmot, wolf or
wolverine.

(18) "Highway" means the drivable surface of any
constructed road.

(19) "Household™ means that group of people domiciled
in the same residence.

(20) "Hunting area for a species”™ means that portion of
a game management unit where a subsistence season and a bag lim it
for that species are set.

(21) "Motorized vehicle™ means a motor-driven land or
water conveyance.

(22) "Open season"”™ means the time when wildlife may be
taken; each period prescribed as an open season includes the
first and last days of the period prescribed.

(23) "Permit hunt"™ means a hunt for which permits are
issued by drawing, registration or other means.

(24) "Poison"™ means any substance which is toxic or
poisonous upon contact or ingestion.

(25) "Registration permit" means a hunting permit
issued to a person who agrees to the conditions specified for
each hunt; permits are issued in the order applications are
received, and are issued:

(i) Beginning on a date announced and continuing
throughout the open season, or until the season is closed by
emergency order when a harvested quota is reached; or

(i) Beginning on a date announced and continuing
until a predetermined number of permits has been issued.

(26) "Sealing™ means placing a mark or tag on a portion
of an animal by an authorized representative of the ADF&G;
"sealing" incJ.udes collecting and recording information
concerning the conditions under which the animal was harvested
and measurements of the specimen submitted for sealing or
surrendering a specific portion of the animal for biological
information.

(27) "Seven-eights curl horn™ means the horn of a
mountain sheep, the tip of which has grown through seven-eights



of a circle (315 degrees), described by the outer surface of the
horn, as viewed from the side, or with both horns broken.

(28) "Skin"™, "hide" and "pelt" are all the same thing,
and mean any tanned or untanned external covering of an animal’'s
body: skin, hide, or pelt of a bear shall mean the entire
external covering with claws attached.

(29) "Small game"™ means all species of grouse, hares,
rabbits, ptarmigan, waterfowl, cranes and Wilson or jacksnipe.

(30) "Tine™ or antler point refers to any point on an
antler whose length is at least one inch, and is greater in
length than in width, measured in a straight line across the
base.

(31) "Transport." means shipping, carrying, importing,
exporting, or receiving or delivering for shipment, carriage or
export.

(32) "Unclassified game"™ means all species of game not
otherwise classified in the definitions.

(33) "Unit" means one of the 26 geographical areas
listed under game management units in the ADF&G's codified
hunting, trapping and guiding regulations and the Game Management
Unit Map of Alaska.

(34) ™"year™ means calendar year unless another year is
specified.

(b) Small game and unclassified game, fur animals,
furbearers, big game, and waterfowl, snipe and cranes may be
taken for substance by any method, unless prohibited below or by
other Federal statute.

(1) The following methods of taking game are
prohibited (derived from 5 AAC 92.080):

(i) by shooting from, on, or across a highway;

(ii) with the use of any poison;

(iii) knowingly, or with reason to know, with the
use of a helicopter in any manner, including transportation to or
from the field of any unprocessed game or parts of game, any
hunter or hunting gear, or any equipment used in the pursuit or
retrieval of game; this paragraph does not apply to
transportation of a hunter, hunting gear, or game during an
emergency rescue operation in a life-threatening situation;

(iv) unless otherwise provided in this chapter,
from a mechanical vehicle, or from a motor-driven boat unless the
motor has been completely shut off and the boat's progress from
the motor's power has ceased, except that a motor-driven boat may
be used to take caribou in (State Game Management Unit) Unit 23;

(v) with the use of an aircraft, snowmachine,
motor-driven boat, or other motorized vehicle for the purpose of
driving, herding, or molesting game;

(vi) with the use or aid of a machine gun, set
gun, or a shotgun larger than 10 gauge;

(vii) with the aid of a pit, artificial light
(except that coyotes may be taken in Units 6(B) and 6(C) with the
aid of artificial lights), radio communication, artificial salt
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lick, explosive, barbed arrow, bomb, smoke, chemical, or a
conventional steel trap with a jaw spread over nine inches;
however, the "conibear™ style trap with a jaw spread of less than
11 inches may be used;

(viii) with a snare, except for taking
unclassified game, furbearer, grouse, hare, or ptarmigan.

(ix) by intentionally feeding a bear, wolf, fox,
or wolverine, or intentionally leaving human food or garbage in a
manner that attracts these animals. This does not apply to bait
used for trapping furbearers or hunting black bears consistent
with following regulations.

(2) The following methods and means of taking big
for subsistence are prohibited in addition to the prohibitions in
4C.23(b)(1) (derived from 5 AAC 92.075 and 92.085):

(i) with the use of a firearm other than a
shotgun, muzzle-loaded rifle without scope, or rifle or pistol
using a center-firing cartridge, except that:

(A) in Unit 23, swimming caribou may be taken
with a firearm wusing rimfire cartridges;

(B) the use of a muzzleloading rifle s
prohibited for brown/black bear, moose, bison, musk ox and
mountain goat unless such a firearm is .54 caliber or larger, or
at least .45 caliber and a 250 grain or larger elongated slug is
used;

(ii) with a crossbow in any area restricted to
hunting by bow and arrow only;

(iii) witha Ilongbow, recurve bow, or compound bow
unless thebow is capable of <casting a broadhead-tipped arrow at
least 175 yards horizontally, the arrow is tipped with a
broadhead, and arrow and broadhead together weigh at least one
ounce (437.5 grains), and the broadhead is not barbed, and unless
the hunter has successfully completed an ADF&G approved bowhunter
education course and minimum shot placement qualification test
and carries an endorsement to this on their license;

(iv) with the use of bait; except that black bears
may be takenwith the use of bait between April 15 and June 15,
but only in Units 1 (except 1(C)), 2, 3, 5, 6, 7 (except
Resurrection Creek and its drainages), 11, 13, and 15-17; the
season shall be April 15 through June 30 in Units 12, 19-21, 24,
and 25 , and April 15 through May 31 in Unit3 14(A) and 14 (B).

In these units, baiting of black bears is subject to the
following restrictions:

(A) only biodegradable materials may be used
for bait; only the head, bones, viscera, or skin of legally
harvested fish and game may be used for bait;

(B) no person may use bait within one-quarter
mile of a publicly maintained road or trail;

(C) no person may use bait within one mile of
a house or other permanent dwelling, or within one mile of a
developed campground or developed recreational facility;
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(D) a hunter using bait shall clearly mark
the bait station with a sign that displays the hunter's hunting
license number and ADF&G assigned number;

(E) a hunter using bait shall remove litter
and equipment from the bait station site when hunting is
completed;

(F) no person may give or receive

remuneration for the use of a bait station, including barter or
exchange of goods; however,this doesnot apply to licensed
masteror registered guides,or their assistant guides, who

personally accompany the client at the bait station site;

(G) no person may have more than two bait
stations established (bait present) at any one time;

(H) no person may establish a black bear bait
station unless he or she first registers the site with ADF&G;

(v) with the aid or use of a dog, except that a
dog may be used to hunt black bear by permit issued at the
discretion of the ADF&G;

(vi) with the use of atrap or snare;

(vii) while a big gameanimal is swimming, except
thata swimming caribou may be taken in Unit 23;

(viii) no person who has been airborne, except in
regularly scheduled commercial jet aircraft flights, may take for
subsistence uses a big game animal in a National Preserve units
until 3:00 a.m. following the dayin which the flying occurred.

(ix) no person who has been airborne, except in
regularly scheduled commercial jet aircraft flights, may take for
subsistence purposes or assist in taking a big game animal until
after 3:00 a.m. following the day in which the flying occurred;
however, this paragraph does not apply to subsistence taking of
deer, or to subsistence taking ofwolves during August 10-

March 31 inUnits 9, 11, 12, 13 (excluding that portion of Unit
13(E) west of the Parks Highway), 17, 19, 20, 21, 24, 25(B),
25(C), and 25(D); additionally with respect to wolves:

(A) no person may take a wolf without first
obtaining from ADF&G, a numbered registration permit and
numbered, nontransferable locking tags;

(B) shotguns may not be used to take wolves;

(C) a person taking a wolf shall immediately
affix one of the tags to the skin of the wolf until the skin is
sealed according to ADF&G procedures;

(x) from a boat in Units 1—5.

(3) The following methods and means of taking fur
animals for subsistence under a hunting license are prohibited,
in addition to the prohibitions in 40.23(b)(1) (derived from 5
AAC 92.090):

(i) by using a dog, trap, snare, net, or fish
trap;

(ii) by disturbing or destroying a den;

(iii) by having been airborne and using a firearm
to take or assist in taking an arctic or red fox until after 3:00
a.m. on the day following the day in which the flying occurred.
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(4) The following methods and means of taking
furbearers for subsistence under a trapping license are
prohibited, in addition to the prohibitions in 40.23(b)(1)
(derived from 5 AAC 92.095):

(i) by disturbing or destroying a den, except that
anymuskrat pushup or feeding house may be disturbed in the
course of trapping;

(ii) by disturbing or destroying any beaver house;

(iii) taking beaver by any means other than a
steel trap or snare, except that a firearm may be used to take
beaver in Unit 18 from April 1 through June 10, and in Units 8,
22, and 23 throughout the seasons established herein;

(iv) taking land otter with a steel trap having a
jaw spread of less than five and seven-eights inches during any
closed mink and marten season in the same game management unit;

(v) using a dog, net, or fish trap (except a
blackfish or fyke trap);

(vi) taking beaver in the Minto Flats Management
Area with the use of an aircraft for ground transportation or by
landing within one mile of a beaver trap or set used by the
person transported;

(vii) taking a wolf in Units 12 and 20(E) during
March, April or October with a steel trap, or with a snare
smaller than 3X;

(viii) having been airborne and using a firearm to
take or assist in taking an arctic fox, red fox, wolf, or
wolverine until after 3:00 a.m. on the day following the day in
which the flying occurred; this paragraph does not apply to a
trapper using a firearm to dispatch a fox, wolf, or wolverine
caught in a trap or snare;

(ix) taking a red fox in Unit 15 by any means
other than a steel trap or snare.

(5) The following methods and means of hunting
waterfowl, snipe, and cranes for subsistence are prohibited, in
addition to the prohibitions in 40.23(b)(1) (derived from 5 AAC
92.100):

(i) with a rifle or pistol, a shotgun larger than
10 gauge, or a shotgun not plugged to 3 shell capacity;

(ii) from a motor-driven boat unless the motor has
been completely shut off and the boat's progress from the motor's
power has ceased;

(iii) from sunset to one-half hour before sunrise,

(c) Possession and Transportation of W ildlife (derived from
5 AAC 92.130 and 92.140)

(1) Unless otherwise provided, no person may take a
species of game in any unit or portion of a unit if that person's
total statewide take of that species already equals or exceeds
the bag limit for that species in that unit or portion of a unit
in that regulatory year.

(2) The bag lim it specified herein for a subsistence
season for a species and the state bag limit set for a state
general season for the same species are not separate and
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distinct. This means that a person or designated group who has
taken the bag lim it for a particular species under a subsistence
season specified herein may not after that, take any additional
animals of that species under any other bag limit specified for a
State general season.

(3) The bag lim it specified for a trapping season fAr
a species and the bag limit set for a hunting season for the same
speciesare separate and distinct. This means that a person who
has taken a bag lim it for a particular species under a trapping
season may take additional animals under the bag lim it specified
for a hunting season or vice versa.

(4) A bag limit applies to a regulatory year unless
another time period is specified in the bag limit.

(5) No person may possess, transport, or give, receive
or barter game or parts of game that the person kncws or should
know were taken in violation of Federal or State statutes or a
regulation promulgated thereunder.

(d) Evidence of sex and identity (derived from 5 AAC
92.150)

(1) No person may possess or transport a mountain
sheep unless both horns accompany the animal if the subsistence
take is restricted to a single sex.

(2) If the subsistence taking of a big game animal,
except sheep, is restricted to one sex, no person may possess or
transport the carcass of an animal unless sufficient portions of
the external sex organs remain attached to indicate conclusively
the sex of the animal;, however, this section does not apply to
the carcass of a big game animal that has been cut and placed in
storage or otherwise prepared for consumption upon arrival at the
location where it is to be consumed.

(3) If a moose bag limit includes an antler size or
configuration restriction, no person may possess or transport the
moose carcass or its parts unless both antlers accompany the
carcass or its parts. A person possessing a set of antlers with
less than the required number of brow tines on one antler shall
leave the antlers naturally attached to the unbroken, uncut skull
plate; however, this subsection does not apply to a moose carcass
or its parts that have been cut and placed in storage or
otherwise prepared for consumption after arrival at the place
where it is to be stored or consumed.

(4) Until the hide has been sealed by a representative
of the ADF&G, no person may possess or transport the hide of a
brown bear taken in Unit 4 which does not have the penis sheath
or vaginal orifice naturally attached to indicate conclusively
the sex of the bear.

(e) A person who takes an animal that has been marked or
tagged for scientific studies must, within a reasonable time,
notify the ADF&G or an agency, if identified on the collar or

marker, when and where the animal was killed. Any ear tag,
collar, radio, tattoo, or other identification must be retained
with the hide until it is sealed, if sealing is required, and in

all cases any identification equipment must be returned to the
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ADF&G or to an agency identified on such equipment (derived from
5 AAC 92.160).

(f) Sealing of Bear Skins and Skulls (derived from 5 AAC

92.165).

(1) As used in this section,

(i) "bear™ means brown bears in all units, and
black bears of all color phases taken in Units 1-7, 11-16, and
20;

(ii) "temporary sealing form"™ means a form
available at ADF&G offices for providing information regarding
date and location of bear kill, species of bear, name and address
of the hunter, name of the guide, and other information requested
by the ADF&G on the form;

(iii) "sealing certificate™ means a form used by
the ADF&G for recording information when sealing a bear.

(2) No person may possess, transport, or export from
Alaska, the untanned skin or skull of a bear unless the skin and
skull have been sealed by an authorized representative of the
ADF&G within 30 days after the taking, or a lesser time if
requested by the ADF&G. The seal must remain on the skin until
the tanning process has commenced. A brown bear taken in Units 8
or 12 may not be transported from that unit until it has been
sealed. A brown bear taken in Unit 20(E) may not be transported
from that unit, except to Tok, until it has been sealed.

(3) Except as provided in (c¢c) of this section, a
person who kills a bear must personally present the skin and the
skull to an authorized representative of the ADF&G for sealing
within 30 days after the taking, or a shorter time if requested
by the ADF&G, and must sign the sealing certificate at the time
of sealing.

(4) A peison who takes a bear but is unable to present

the skin and skull in person must complete and sign a temporary
sealing form and ensure that the completed temporary sealing
form, along with the bear skin and skull, are presented to an

authorized representative of the ADF&G for sealing within 30 days
after the taking.

(5) If a person kills a brown bear, while on a guided
hunt or while hunting with a resident relative, the hunter, as
well as the guide or resident relative who accompanied the
hunter, shall sign the sealing certificate. If a temporary
sealing form is used, the hunter, as well as the guide or
resident relative, shall sign the temporary sealing form.

(6) A person who possesses a bear shall keep the skin
and skull together until a representative of the ADF&G has
removed a rudimentary premolar tooth from the skull and sealed
both the skull and the skin. The ADF&G may require that the
skull of the bear be skinned and that the skin and skull not be
frozen at the time of sealing.

(7) No person may falsify any information required on
the sealing certificate or temporary sealing form provided by the
ADF&G.
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(9) Sealing of Martin, Lynx, Beaver, Otter, Wolf, and

Wolverine (derived from 5 AAC 92.170).

(1) No person may possess, transport, or export from
the state the untanned skin of a marten taken in Units 1—5, 7,
and 15, or the untanned skin of a lynx, beaver, land otter, wolf,
or wolverine, whether taken inside or outside the state, unless
the ADF&G has sealed the skin. The seal must remain on the skin
until the tanning process has commenced or the skin has been
transported from the state; however, the seal may be removed from
the skin of a marten taken in Units 1—5 when the skin has been
prepared for shipment from the state.

(2) The sealing of marten, lynx, beaver, land otter,
wolf, or wolverine must be accomplished as follows:

(i) Wolf (in Unit 15(A)) taken by hunting or
trapping must be sealed on or before the 5th day after the date
of taking;

(ii) Wolf (except in Unit 15(A)), wolverine, and
lynx taken by hunting must be sealed on or before the 30th day
after the date of taking;

(iii) Marten (Units 1—5, 7, and 15 only), wolf

(except in Unit 15(A)), wolverine, lynx, beaver, and otter taken
by trapping must be sealed on or before the 30th day after the
close of the season in the unit where taken.

(3) Thesealing periods described in 40.23(g)(2) of
this section may be temporarily reduced by an authorized employee
of the ADF&G.

(4) A person who takes a species listed in 40.23(g)(2)
of this section must bring the skin for sealing to an authorized
representative of the ADF&G and must complete a report on a form
provided by the ADF&G.

(h) No person may use game as food for a dog or furbearer,
or as bait, except for the following (derived from 5 AAC 92.210):

(1) the hide, skin, viscera, head, or bones of game;

(2) the skinned carcass of a furbearer or fur animal;

(3) red squirrels and small game; however, the breast
meat of small gamebirds may not be used as animal food or bait;

(4) legally taken unclassified game.

(i) (1) The following definitions shall apply to this
paragraph (derived from 5 AAC 92.220):

(i) "wild fowl™ means species of wild bird for
which seasons or bag lim its have been established by State or
Federal law.

(ii) "edible meat" means, in the case Of big game
animals, the meat of the ribs, neck, brisket, front quarters as
far as the juncture of the humerus and radius-ulna (knee),
hindquarters as far as the distal joint of the tibia-fibula
(stifle joint) and that portion of the animal between the front
and hindquarters; in the case of wild fowl, the meat of the
breast: however, "edible meat" of big game, wild fowl or fish
does not include: meat of the head; meat that has been damaged
and made inedible by the method of taking, bones, sinew and
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incidental meat reasonably lost as a result of boning or a close
trimming of the bones; or viscera.

(2) A person taking game for subsistence shall salvage
the following parts for human use:

(i) the hide of a wolf, wolverine, coyote, fox,
lynx, marten, mink, weasel and land otter, and the hide or meat
of a beaver or muskrat;

(ii) the hide, skull and edible meat of a brown
bear;

(iii) the hide, skull and edible meat of a black
bear.

(3) A person who kills a big game animal or a species
of wild fowl may not intentionally, knowingly, recklessly, or
with criminal negligence fail to salvage for human consumption
the edible meat of the animal or fowl.

(4) Failure to salvage or possess the edible meat may
not be a violation if due to circumstances beyond the control of
a person, including theft of the animal or fowl, unanticipated
weather conditions or other acts of God, or unavoidable loss in
the field to another wild animal.

(5) If a person is convicted of violating this section
and in the course of that violation failed to salvage from a big
game animal at least the hindquarters as far as the distal joint
of the tibia-fibula (stifle joint), the court shall impose a
sentence of imprisonment of not less than seven consecutive days
and a fine of not less that $2,500.

(6) It is unlawful for a person to possess the horns
or antlers of a big game animal that was killed after the opening
of the current or most recent lawful season for the animal unless
the person also possesses the edible meat of the animal.

However, this does not apply to the acquisition of the horns or
antlers as a gift after the edible meat of the big game animal
was salvaged, or the edible meat is no longer present due to
personal consumption.

(i) Subsistence taking of fish or wildlife shall not be
considered an emergency taking. Situations where emergency
taking of wildlife are allowed are defined in 40.23(a)(13).

(k) (1) Nothing in this subpart prohibits a person from
taking wildlife in defense of life or property if (derived from 5
AAC 92.410):

(i) The necessity for the taking is not brought
about by harassment or provocation of the animal or an
unreasonable invasion of the animal's habitat;

(ii) The necessity for the taking is not brought
about by the improper disposal of garbage or a similar attractive

nuisance; and

(iii) AIll other practicable means to protect life
and property are exhausted before the animal is taken.
(2) W ildlife taken in defense of life or property

the property of the State and is not a subsistence taking. A
person taking such wildlife is required to salvage immediately
the meat, or, in the case of a black bear, wolf, wolverine, or
coyote, the hide including claws and surrender it to the State
immediately. In the case of brown or grizzly bear, the hide and
skull must be salvaged and surr”~iered to the State immediately.
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The person taking the wildlife must notify the ADF&G of the
taking immediately and must submit a written report of the
circumstances of the taking of wildlife in defense of life or
property to the ADF&G within 15 days of the taking.
(i) As used in this section, "propertyl is

limited to:

(A) A dwelling, permanent or temporary.

(B) An aircraft, boat, automobile, or other
means of conveyance;

(C) A domesticated animal.

(D) Other property of substantial value
necessary for the livelihood or survival of the owner.
Game taken by hunters is not "property”™ in the sense of this

regulation.
(i) [Reserved].

(1) Subsistence harvestof Endangered or Threatenedspecies
will conform to provisions of the Endangered Species Act, as
amended, and its implementing regulations.

(n) Subsistence harvest of Marine Mammals w illconform to

the provisions of the Marine Mammal Protection Act, as amended,
and its implementing regulations.
(o) Reserved

S 40.24 Subsistence Fishing

(a) Regulations in this subsection apply to subsistence
fishing for salmon, herring, pike, bottomfish, smelt, and other
types of finfish or their parts except halibut, and aquatic
plants only on public lands in Alaska (derived from 5 AAC
01.001).

(b) Aquatic plants and finfish other than salmon may be
taken for subsistence purposes at any time on any public lands in
the state of Alaska by any method unless restricted by the
subsistence fishing regulations in this section. Salmon may be
taken for subsistence purposes only as provided in this section
(derived from 5 AAC 01.005).

(¢c) The following definitions shall apply to all
regulations contained in sections 40.25 and 40.26 (derived from 5
AAC 39.105(d) and 39.975).

(1) "Abalone Iron"™ is a flat device used for taking
abalone and which is more than one inch (24mm) in width and less
than 24 inches (61 c¢m) in length and with all prying edges
rounded and smooth.

(2) "Anchor"™ is a device used to hold a salmon fishing
vessel or net in a fixed position relative to the beach; this
includes using part of the seine or lead, a ship's anchor or
being secured to another vessel or net that is anchored.

(3) "Bag Limit" means the maximum legal take per
person or designated group, per specified time period, even if
part or all ofthe fish are preserved.

(4) "Crab"™ means the following species: Paralithodes

camshatica (red king crab); Paralithode3 platypus (blue king
crab); Lithodes couesi; Lithodes aequispina (brown king crab);
all species of the genus Chionoecetes (tanner or snow crab);
Cancer magqister (Dungeness crab).
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(5) "Diving Gear" is any type of hard hat or skin
diving equipment.

(6) "Dipnet" is a bag-shaped net supported on all
sides by a rigid frame; the maximum straight-line distance
between any two points on the net frame, as measured through the
net opening, may not exceed five feet; the depth of the bag must
be at least one-half of the greatest straight-line distance, as
measured through the net opening; no portion of the bag may be
constructed of webbing that exceeds a stretched measurement of
4.5 inches; the frame must be attached to a single rigid handle
and be operated by hand.

(7) "Drainage™ means all of the waters comprising a
watershed including tributary rivers, streams, sloughs, ponds and
lakes which contribute to the supply of the watershed.

(8) "Fishing Site"™ means a structure or vessel used by
an Alaska Commercial Fisheries Entry Commission permit holder for
providing shelter in support of the operation of stationary net
gear.

(9) "Fishwheel™ is a fixed, rotating device for
catching fish which is driven by river current or other means of
power.

(10) "Freshwater of streams and rivers™ means the line
at which freshwater is separated from saltwater at the mouth of
streams and rivers by a line drawn between the seaward
extremities of the exposed tideland banks at the presentstage of
the tide.

(11) "Fyke net" is a fixed, funneling (fyke) device
used to entrap fish.

(12) "Gear"™ means any type of fishing apparatus.

(13) "Gill net" is a net primarily designed to catch
fish by entanglement in the mesh and consisting of a single sheet
of webbing hung between cork line and lead line, and fished from
the surface of the water.

(14) "Drift gill net"™ is a drifting gill net that has
not been intentionally staked, anchored or otherwise fixed.
(15) "Set gill net" is a gill net that has been

intentionally set, staked, anchored, or otherwise fixed.
(16) "Grappling hook"™ is a hooked device with flukes or
claws and attached to a line and operated by hand.

(17) "Groundfish - BOttomfish™" means any marinefinfish
except halibut, osmerids, herring and salmonids.
(18) "Hand troll gear” consists of a line or lines with

lures or baited hooks which are drawn through the water from a
vessel by hand trolling, strip fishing or other types of
trolling, and which are retrieved by hand power or hand-powered

crank and not by any type ofelectrical, hydraulic,mechanicalor
other assisting device or attachment.
(19) "Herring pound™ is an enclosure used primarily to

retain herring alive over extended periods of time.

(20) "Hung measure™ means the maximum length of the
cork line when measured wet or dry with traction applied at one
end only.
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(21) "Hydraulic clam digger™ is a device using water or
a combination or air and water to remove clams from their
environment.

(22) "Inclusive season dates"™ means whenever the doing
of anact between certain dates or from one date to another is
allowed or prohibited, the period of time thereby indicated
includes both dates specified; the first date specified
designates the first day of the period, and the second date
specified designatesthe last day of the period.

(23) "Lead"™ is a length of net employed forguiding
fish into a seine orsetgill net.

(24) "Legal limit of fishing gear”™ means the maximum
aggregate of a single type of fishing gear permitted to be used
by one individual or boat, or combination of boats in any
particular regulatory area, district or section.

(25) "Long line™ is a stationary buoyed or anchored
lineor afloating, free drifting line with lures or baited hooks
attached.

(26) "Mechanical clam digger™ is a mechanical device
used or capable of being used for the taking of clams.

(27) "Mechanical jigging machine”™ is a mechanical

device with line and hooks used to jig for halibut and
bottom fish, but does not include hand gurdies or rods with reels.

(28) "Net gear site"™ means the in-water location of
stationary net gear.

(29) "(to) Operate fishing gear"” means the deployment
of gear in the waters of Alaska, the removal of gear from the
waters of Alaska, the removal of iish or shellfish from the gear
during an open season or period, or possession of a gill net
containing fish during an open fishing period, except that a gill
net which is completely clear of the water is not considered to
be operating for the purposes of minimum distance requirements.

(30) "Possession limit" means the maximum number of
fish a person or designated group may have in possession if the
fish have not been canned, salted, frozen, smoked, dried or
otherwise preserved so as to be fit for human consumption after a
15-day period.

(31) "Power gurdy troll gear"™ consists of a line or
lines with lures or baited hooks which are drawn through the
water by a power gurdy.

(32) "Pot"™ is a portable structure designed and
constructed to capture and retain fish and shellfish alive in the
water.

(33) "Purse seine" is a floating net designed to
surround fish and which can be closed at the bottom by means of a
free-running line through one or more rings attached to the lead
line.

(34) "Hand purse seine”™ is a floating net designed to
surround fish and which can be closed at the bottom by pursing
the lead line; pursing may only be done by hand power, and a
free-running line through one or more rings attached to the lead
line is not allowed.

(35) "Beach seine"™ is a floating net designed to
surround fish which is set from and hauled to the beach.
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(36) "Ring net" is a bag-shaped net suspended between
no more than two frames; the bottom frame may not be larger in
perimeter than the top frame; the gear must be non-rigid and
collapsible so that when fishing it does not prohibit free
movement of fish or shellfish across the top of the net.

(37) "Rockfish”™ means all species of the genus
Sebastes.

(38) "Salmon stream"™ means any stream used by salmon
for spawning or for travelling to a spawning area.

(39) "Salmon stream terminus” means a line drawn
between the seaward extremities of the exposed tideland banks of
any salmon stream at mean lower low water.

(40) "Scallop dredge" is a dredge-like device designed
specifically for and capable of taking scallops by being towed
along the ocean floor.

(41) "Seine vessel”™ means the largest vessel, as
determined by keel length, used to operate a seine and the vessel
from which the seine is set, and to which the seine is retrieved.

(42) "Shovel”™ is a hand-operated implement for digging
clams or cackles.

(43) "Stretched measure” means the average length of a
any series of 10 consecutive meshes measured from inside the
first knot and including the last knot when wet after use, the 10
meshes, when being measured, shall be an integral part of the
net, as hung, and measured perpendicular to the selvages;
measurements shall be made by the means of a metal tape measure
while the 10 meshes being measured are suspended vertically from

a single peg or nail, under the five-pound weight, except as
otherwise provided.

(44) "Trawl"™ is a bag-shaped net towed through the
water to capture fish or shellfish.

(45) "Beam trawl"™ is a trawl with a fixed net opening
using a wood or metal beam.

(46) "Otter trawl” is a trawl with a net opening
controlled by devices commonly called otter doors.

(47) "Pelagic trawl"™ is a trawl where the net, or the

trawl doors or other trawl-spreading device, do not operate in
contact with the seabed, and which does not have attached to it
any protective device, such as chafing gear, rollers, or bobbins,
that would make it suitable for fishing in contact with the
seabed.
(d) Methods, Means, and General Restrictions

(1) The bag limit specified herein for a subsistence
season for a species and the state bag limit set for a state
general season for the same species are not cumulative. This
means that a person or designated group who has taken the bag
lim it for a particular species under a subsistence season
specified herein may not after that, take any additional fish of
that species under any other bag lim it specified for a State
general season.

(2) Unless otherwise provided in this chapter, the
following are legal types of gear for subsistence fishing

(derived from 5 AAC 01.010):
(i) gear specified in definitions in subsection
(@) (@3).
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(ii) jigging gear which consists of a line or
lines with lures or baited hooks which are operated during
periods of ice cover from holes cut in the ice and are drawn
through the water by hand;

(iii) a spear which is a shaft with a sharp point
or fork-like implement attached to one end, used to thrust
through the water to impale or retrieve fish and is operated by
hand;

(iv) a lead which is a length of net employed for
guiding fish into a seine or a length of net or fencing employed
for guiding fish into a fishwheel, fyke net or dip net.

(3) Gill nets used for subsistence fishing for salmon
may not exceed 50 fathoms in length, unless- otherwise specified
by the regulations in particular areas set forth in this section.

(4) It is prohibited to buy or sell subsistence-taken
fish, their parts, or their eggs, unless otherwise specified in
this section.

(5) Fishing for, taking or molesting any fish by any
means, or for any purpose, is prohibited within 300 feet of any
dam, fish ladder, weir, culvert or other artificial obstruction.

(6) The use of explosives and chemicals is prohibited.

(7) Subsistence fishing by the use of a line attached
to a rod or pole is prohibited except when fishing through the
ice in the Kotzebue-Northern, Norton Sound-Port Clarence, Yukon,
Kuskokwim and Bristol Bay areas.

(8) Each person subsistence fishing shall plainly and
legibly inscribe his/her first initial, last name, and address on
his/her fishwheel, or on a keg or buoy attached to gill nets and
other unattended subsistence fishing gear.

(9) Al pots used to take fish must contain an opening
in the webbing of a side wall of the pot which has been laced,
sewn or secured together by untreated cotton twine or other
natural fiber no larger than 120 thread, which upon deterioration
or parting of the twine produces an opening in the web with a
perimeter equal to or exceeding one half of the tunnel eye
opening perimeter.

(10) Persons licensed by the State of Alaska under
Alaska Statutes to engage in a fisheries business may not receive
for commercial purposes or barter or solicit to barter for
subsistence taken salmon or their parts. Further restrictions on
the bartering of subsistence taken salmon or their parts may be
implemented by the Federal Subsistence Board if necessary.

(11) Gill net web must contain at least 30 filaments
and all filaments must be of equal diameter the web must
contain at least six filaments, each of whiu. u t be at least
0.20 millimeter in diameter.

(12) Except as provided elsewhere in this regulation,
the taking of rainbow trout and steelhead is prohibited.

(13) Fish taken for subsistence use or under
subsistence fishing regulations may not be subsequently used as
bait for commercial and sport fishing purposes.

(14) The use of live nonindigenous fish as bait is

prohibited.

(e) Unlawful Possession of Subsistence Finfish - No person

may possess, transport, give, receive or barter subsistence-
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taken fish or their parts that the person knows or should know
were taken in violation of Federal or State statute or a
regulation promulgated thereunder (derived from 5 AAC 01.030).

840.25 [Reserved]

8 40.26 Subsistence Shellfish

(a) Regulations in this section apply to subsistence
fishing on public lands for dungeness crab, king crab, tanner
crab, shrimp, clams, abalone and other types of shellfish or
their parts. The descriptions of legal types of gear and

definitions in 40.25(a) are applicable to the regulations of this
section (derived from 5 AAC 02.001).

(b) Shellfish may be taken for subsistence uses at any time
in any area of the public lands by any method unless restricted
by the subsistence fishing regulations of this section and
Section 40.25 (derived from 5 AAC 02.005).

(c) METHODS, MEANS, AND GENERAL RESTRICTIONS

(1) The bag Ilim it specified herein for a subsistence
season for a species and the state bag lim it set for a state
general season for the same species are not cumulative. This

means that a person or designated group who has taken the bag
lim it for a particular species under a subsistence season
specified herein may not after that, take any additional

shellfish of that species under any other bag Ilim it specified for
a State general season.
(2) Unless otherwise provided in this section, the

following are legal types of gear for subsistence fishing
(derived from 5 AAC 02.010):

(i) gear specified in 40.25(a);

(ii) jigging gear which consists of a line or
lines with lures or baited hooks which are operated during
periods of ice cover from holes cut in the ice and which are
drawn through the water by hand;

(iii) a spear which is a shaft with a sharp point
or fork-like implement attached to one end, used to thrust
through the water to impale or retrieve fish and which s
operated by hand;

(iv) A lead which is a length of net employed for
guiding fish into a seine or a length of net or fending employed
for guiding fish into a fishwheel, fyke net, or dip net;

(3) It is prohibited to buy or sell subsistence-taken
shellfish, their parts, or their eggs, unless otherwise specified

in this section.

@ The use of explosives and chemicals is prohibited,
except tLat chemical baits or lures may be used to attract
shellfish.

(5) Subsistence fishing by the use of a line attached
to a rod or pole is prohibited except when fishing through the
ice in the Bering Sea area.

(6) Each subsistence fisherman shall plainly and
legibly inscribe his/her first initial, last name and address on
a keg or buoy attached to unattended subsistence fishing gear.
Subsistence fishing gear may not display a permanent Alaska
Department of Fish and Game vessel license number.
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(7) A aide wall of all subsistence shellfish pots must
contain an opening with a perimeter equal to or exceeding one-
half of the tunnel eye opening perimeter. The opening must be
laced, sewn, or secured together by untreated cotton twine or
other natural fiber no larger than 120 thread. Dungeness crahb
and shrimp pots may have the pot lid tiedown straps secured to
the pot at one end by untreated cotton twine no larger than 120
thread, as a substitute for the above requirement.

(8) No person may m utilate or otherwise disfigure a
crab in any manner which would prevent determination of the
minimum size restrictions wuntil the crab has bean processed or
prepared for consumption.

(9) In addition to the marking requirements in (5) of
this subsection, kegs or buoys attached to subsistence crab pot3
must also be inscribed with the name or U.S. Coast Guard number
of the vessel used to operate the pots.

(10) No more than five pots per person and 10 pots per
vessel may be used to take crab, except, as specified in
subsection 40.26(f).

(11) In the subsistence taking of shrimp in the

Southeastern Alaska-Yakutat and Prince W illiam Sound Areas, no
person may use more than 10 pots, and no more than 20 pots may be
operated from a vassal. In the subsistence taking of shellfish
other than shrimp in the Southeastern Alaska-Yakutat Area, no
person may operate more than five pots of any type, and no more
than 10 pots of any type may be operated from a vessel.

(d) Subsistence Take by Commercial Vessels - No fishing
vessel which is commercially licensed and registered for shrimp
pot, shrimp trawl, king c¢rab, tanner crab, or dungeness crab
fishing may be used for subsistence take during the period
starting 14 days before an opening until 14 days after the
closure of a respective open season in the area or areas for
w hich the vessel is registered (derived from 5 AAC 02.025).

(e) Unlaw ful possession of Subsistence Shellfish - No
person may possess, transport, give, receive or barter

subsistence taken shellfish or their parts that the person knows
or should know were taken in violation of a Federal or State
statute or a regulation promulgated thereunder (derived from 5
AAC 02.030).

JUN 0 1 1990

Dated Aaua8 Director, Fish and W ildlife Service

L*sfL\ Bruce Blanchard
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ABSTRACT

Subsistence fisheries in the Alaskan Arctic provide an important food
source for the coastal communities of Barrow, Point Lay, Wainwright,
Atgasuk, Nuigsut, and Kaktovik. The total annual harvest (villages
combined) is roughly 210,000 b of fish, which in terms of utilizable
weight almost equals the villages* annual harvest of bowhead whales.

The fisheries concentrate on anadromous species (whitefish, char,
salmon) although freshwater species (grayling) are also taken. The
species caught at each village differ, as would be expected based on
distribution patterns of fishes in the study area. The fisheries are
fairly well-described in terms of timing and location but not harvest
quantity. In some cases, the only available information about harvest

quantity consists of a rough estimate made 15 years ago.
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INTRODUCTION

Fish historically have been a vital food source for the Inupiat of
the Alaskan Arctic. In modern times, fishing continues to be an important
activity despite the rapid cultural and economic changes brought about
since 1970 by the discovery and development of the North Slope oil fields.
Fully one third of the adult population in North Slope communities
participated in fishing activities in 1977-78 (Fig. 1).

The period covered in this report, 1970-1986, represents a time of
transition of cultural values and patterns of subsistence use.
Documentation of subsistence fisheries has heen sparse, however, with most
available reports describing fishing only in general terms and often from
a cultural perspective. There are few detailed accounts of actual
quantities of fish harvested, and the information that is available is not
generally known for two reasons: the data occur in widely scattered
reports by government agencies and private firms, and people interested in
subsistence information are often unaware that pertinent information may
be "hidden" in the occasional scientific fish report.

The overall objective of the present report is therefore to assemble
the available information and assess the current state of knowledge about
modern subsistence fisheries at North Slope communities. The report
focuses on the fish and fisheries themselves, i.e., what species are
caught, how many, where and when. This focus specifically precludes an
analysis of the cultural or economic significance of the fisheries— these
topics are described by others (e.g., Nielson 1977, NSB 1979a, Kruse et
al. 1981, Jacobson and Wentworth 1982, Braund and Burnham 1984,
Galginaitis et al. 1984, Alaska Consultants et al, 1984, Stern 1985).

METHODS

The study area is the North Slope of Alaska, from Point Lay to the
U.S.-Canada border on the Beaufort Sea (Fig. 2). Subsistence fisheries

are examined at six coastal villages:



SUBSISTENCE ACTIVITIES

Caribou Hunting

Fishing

Helping Whaling Crews
Spring Whaling Crew

Hunting W aterfowl, Gathering Eggs
Hunting Seal or Ugruk
Sewing Skins, Parkas, Kamlks
Hunting Walrus

Hunting iVtoose or Sheep
Picking Berries

Making Sleds or Boats
Trapping

Making Masks or Baskets,
Carving

Fall Whaling Crew

0 10 PO 30 40 50
ADULT PARTICIPATION (%)
Figure 1. Proportion of adults from North Slope communities who participated

in various subsistence activities in 1977-78. The sample size was

290 adults from the villages of Point Hope, Wainwright,

Barrow,

Nuigsut, Kaktovik, and Anaktuvuk Pass. Redrawn from Kruse et al.

1981.



Figure 2. North Slope communities.



Point Lay Atgasuk
Wainwright Nuigsut
Barrow Kaktovik

This report is based on a literature review and on discussions with
people familiar with fish research conducted in the study area (see
Acknowledgements). The intent was to collect fisheries information,
particularly to search for "hard data" describing actual quantities of
fish harvested. Original data have therefore been emphasized. The
literature search included many pre-1970 documents in addition to post-
1970 reports (e.g., Murdock 1884, Bean 1887» Hewes 1947, MacGinitie 1955,
Sonnefeld 1956, Wilimovsky 1956, Milan 1958 and 1964, Spencer 1959, Foote
1965, Bane 1966, Hanson et al. 1966, Nelson 1966 and 1969, Andersen 1982).
However, only one pre-1970 report contained the kinds of quantitative data
useful for this report.

In this report, the term "subsistence fishery"™ is wused in its
broadest sense, i.e., the personal use of locally-caught fish for food.
Some fish, however, are traded or sold to other villagers, but the degree
to which this occurs is not known and therefore these fish are considered
to bhe part of the subsistence catch.

This report concentrates on fishing areas of known and often
traditional importance, but it is recognized that, in addition, people may
catch fish for their immediate consumption wherever they travel or hunt,
which may include the entire North Slope when the subsistence-use areas of
all the villages are viewed in total (Fig. 3)»

The standardized unit of fish harvest used in this report is the
total weight of the catch. Weights originally expressed as "dressed
weights™ have been converted to total weight according to the conversion
factors used by the authors. Differences between total and dressed
weights (about 20°) are not particularly significant given the imprecise
methods used to approximate annual harvests in all studies.

Population sizes of the North Slope communities were obtained from
Kruse et al. (1981) and the Alaska Department of Community and Regional

Affairs (FY 1986 Revenue Sharing Program).
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THE FISHES

Subsistence fishermen catch a variety of spscies in arctic waters
(Table 1), but not all of these species are of equal value- some are
discarded and others are not equally abundant throughout the study area.
The principal species harvested thus differ among the villages (Table 2).

Two features of the environment influence fish distributions 1in the
3tudy area and thus determine the kinds of fishes that are available to

the various fisheries (Craig 1984a,b):

le Proximity to Bering Sea. The Chukchi Sea is a transition
zone between the warmer, productive waters of the Bering
Sea and the colder, less productive waters of the Beaufort
Sea. Some southern species such as salmon and herring
range northward 1into the northeastern Chukchi Sea but are
scarce in the Beaufort Sea. Salmon are thus more common in
subsistence harvests at Point Lay, Wainwright and Barrow

than at villages along the Beaufort coast.

2. Locations of Anadromous Fish Streams. When anadromous fish
enter the coastal waters of the study area, many do not
range far from their natal rivers. Thus, the species
composition and abundance of anadromous species in coastal
waters generally reflect the proximity of the rivers from
which the fish came. In this respect, the study area can
be divided into three coastal regions with different fish
species composition as illustrated in Figure 4,

First, streams in the Chukchi region (Point Hope to
Barrow) are generally small and of marginal significance
for the production of anadromous fishes. The relatively
few anadromous fishes produced in this region (notably
salmon) contribute to the subsistence fisheries at Point
Lay, Wainwright, and Barrow.

Second, streams in the central part of the study area

(Barrow to the Colville River) produce primarily



Table 5. List vl commonly caught fishes

-floamQnJJamfi..
Anadr.oinQU3..Spe.sifia

Chum salmon
Pink salmon
Arctio char
Whitefish
Broad whitefish
Humpback whitefish
Arotic cisco
Least cisco
Bering cisco
Rainbow smelt

Marine .Spe.clea

Pacific herring
Arctic cod (tomcod)
Saffron cod (tomcod)
Capelin

Fourhorn sculpin
Arctic flounder

Freahwater-Speeiea

Arctic grayling
Lake trout

Burbot (lingcod)
Round whitefish

[ISources: Schneider et al. 1980, Nelson 1981, Jacobson and Wentworth
1985, Stern 1985, George
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LiQ.pae.tta glacialia
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Lota lota
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and Nageak 1986.
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Table 2.

Village
Point Lay
Wainwright
Brrrow
At.xasuk
Nuigsut

Kaktovik

Jarctic or

Primary species of

fishes harvested at North Slope villages.

Primary Fish Species Harvested
Rainbow White- Least Arcticl Arctic

smelt fish cisco cisco char Grayling
4
+ +
+ + +
+ + +
+ + + + o
+ +



Figure 4. Principal anadromous fish species harvesced hy coascai region



whitefishes and ciscoes which are prominent in the
subsistence harvests at Barrow, Atgasuk, and Nuigsut.
Third, streams in the eastern portion of the study area
(Colville to the Mackenzie rivers) produce primarily arctic
char. These char, together with migrant arctic cisco from
the Mackenzie River, constitute most of the subsistence

catch at Kaktovik.

Though fish populations are distributed generally in accordance with these
patterns, individual fish may disperse farther along the coastline. For
example, fish tagged in Simpson Lagoon (Fig. 5) and Prudhoe Bay have bheen
recovered from Barrow to the Mackenzie River.

General distribution patterns of the commonly-harvested species are

described bhelow.
Anadromous Species

Anadromous species, whose life cycle includes both a freshwater and a
marine phase, constitute by far the largest portion of subsistence
harvests at North Slope villages. The principal anadromous species caught

are salmon, arctic char, whitefishes, ciscoes, and rainbow smelt.

Salmon

Pacific salmon, though not very abundant in arctic waters (reviewed
by Craig and Haldorson 1985), are most common along the coastline of the
northeastern Chukchi Sea (Fig. ©). Only pink (humpback) and chum (dog)
salmon occur with any regularity in the study area. Pink salmon are the
most common species, accounting for 8 of all salmon caught in biological
surveys from 1970 to 1984, followed by chum salmon (13%). "“Silver salmon"
are also caught, but this is a generic term which may be applied by
subsistence fishermen to sea-run salmon of any species.

Small runs of pink salmon occur in several streams between Point Hope
and Barrow, and perhaps in the Colville River. Their abundance in the
study area is highly variable both seasonally and annually. Pink salmon

display a cyclical pattern of abundance— they are much more abundant in

10



Figure

5.

Fish tagged
domestic or

in Simpson Lagoon and recaptured in
sport fisheries. Specific mark and
Abbreviations:

data are listed in Appendix 1.

cisco), LSCS (least cisco),

whitefish),
1981.

PINK (pink salmon).
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Source:

CHAR (Arctic char),

Craig

commercial.
recapture
ARCS (Arctic
BDWF (broad
and Haldorson



Figure 6. Coastal regions where anadromous fishes are most
abundant (distribution limits would be greater
than shown, however).
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even-numbered years than odd-numbered years, a3 is the general pattern for
this species in western Alaska (Heard 1986). Their run timing in coastal
waters usually extends from the lasc week in July through August, with
peak numbers occurring during the first half of August.

Chum salmon are not often caught east of Point Barrow, although there

is a small population that spawns in the Mackenzie River (McLeod and

O Neil 1983).

Arctic Char

In the study area, char are most abundant between the Colville and
Mackenzie rivers (Fig. 6) which accounts for their prominence in
subsistence catches at Kaktovik. They are usually harvested in coastal
waters from late June to September, but they are also caught at
traditional inland fishing sites on the Hulahula River in fall and winter.

While in coastal waters, char range east and west along the Beaufort
Sea coastline and thus individual stocks become mixed. Tagging studies
have shown, for example, that char caught at Kaktovik originated from
several North Slope rivers (Sagavanirktok, Canning, and Firth rivers).
Thus, the summer harvest of char from coastal waters distributes the
fishing pressure among several stocks, whereas fishing in the Hulahula

River focuses the pressure on a single small stock.

Arctic Cisco

The arctic cisco, a favored food fish because of its fatness, is
harvested primarily at Kaktovik and Nuigsut. The coastal distribution of
this species is similar to that of char (Fig. 6), but the sources of the
two species differ. There are no known spawning areas for the arctic
cisco in Alaska, so it is thought that the arctic cisco in the study area
originate in the Mackenzie River (Gallaway et al. 1983). These authors
suggest that a portion of the Mackenzie population migrates into Alaskan
waters as juveniles and then remains for several years in the vicinity of
the Colville River before returning to the Mackenzie River to spawn.

Nuigsut fishermen catch these arctic cisco in fall when the fish gather in

13



the Colville River to overwinter, and Kaktovik fishermen catch them as
they migrate back to the Mackenzie in summer.

The number of arctic cisco available to these fisheries is presumably
directly dependent on the number of Juveniles that migrate into Alaskan
waters from the Mackenzie River (Gallaway and Gazey 1987, Moulton et al.
1986). This has important ramifications for the fisheries---low
recruitment from the Mackenzie leads to low harvests in Alaska several
years later when the fish have growr large enough to be caught. Such
fluctuations are reflected in the highly variable catch-per-unit-effort
for arctic ci3co in Helmericks' commercial fishery in the Colville River

delta (Fig. 7).
Other Anadromous Species

The rainbow smelt lives most of its life in marine waters but enters
rivers in springtime to spawn. In winter these fish gather in Wainwright
Inlet (lower Kuk River) where they are harvested by fishermen from
Wainwright (Fig. ©. Smelt also congregate off the mouth of the Colville
River in winter (Haldorson and Craig 1984), but there is no fishery for
them there.

Other anadromous species important in subsistence catches are
whitefishes (broad, humpback) and least cisco. These species do not
disperse far in coastal waters (compared to arctic cisco and char) and are
therefore mc3t abundant near their rivers of origin. Large numbers are
caught at Barrow, Atgasuk, and Nuigsut in summer and fall.

The Bering cisco also occurs in coastal waters between Barrow and the
Colville River (McPhall 1966, Craig and Haldorson 1981). This species is
not abundant in the study area and is often confused with the arctic cisco

hecause the two species look alike.
Marine Species
Relatively few marine fishes are harvested for several reasons: @)
marine species are generally small fish which yield relatively little meat

for the effort expended, (2) some of the most common marine species

(fourhorn sculpin, arctic flounder) are not desired tablefare, and (3 the
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Par Unit Effort (CPUE)

Catch

Year

Figure 7 . Population trends of Arctic cisco in the Colville delta
commercial fishery (Helmericks) based on CPUE, model and
mark-recapture data. Source: Gallaway et al. 1983.
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marine species that are eaten (arctic cod, saffron cod) are too small to
be caught by the principal fishing gear used (gillnets).

Arctic and saffron cod occur in marine waters throughout the study
area. They are caught in winter by jigging a lure through the ice, but
current fishing efforts are apparently less than occurred in the past

Pacific herring are not abundant in the study area. Small
populations ocour along the northeastern Chukchi Sea coastline and near
the Mackenzie River (Fig. ©. In the Point Lay area, herring are most
abundant in August. (Note that the term "herring" may also be used by
fishermen to refer to least <cisco and perhaps to other juvenile
whitefish.)

Relatively small numbers of capelin occur along the northeastern
Chukchi Sea coast. These small fish are briefly abundant in the Point Lay
area during the first week of August when they spawn along shorelines.
Capelin are less abundant along the Beaufort Sea coastline, although large
spawning runs occur occasionally. McAllister (1962) recorded such an
event at Herschel Island during the last week of July, 1960, but this has
not been observed in recent years along the Beaufort coastline.

Fourhorn sculpin are often caught by subsistence fishermen, but these
fish are an unwelcome catch because their sharp spines and "horns" are
difficult to untangle from gillnets and because there is little edible
reward for doing so. Some sculpins were eaten by villagers in the distant

past, but today these fish are discarded

Freshwater Speoied

The arctic grayling is the principal freshwater fish caught on the
North Slope. It is widely distributed and abundant in streams and lakes.
Many are caught in subsistence fisheries in the Kukpowruk River by Point
Lay fishermen and in the Meade River by Atgasuk fishermen; more are caught
incidentally during other subsistence or recreational activities.

Burbot, lake trout and other freshwater species are also caught, but

less frequently than grayling.
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SUBSISTENCE FISHERIES

Subsistence fishing in arctic Alaska occurs throughout the study area
(Figs. 8and 9). Most fishing occurs near the villages but some also
occurs away from the villages at traditional fish camps.

Fishing consists primarily of gillnetting for anadromous fidnes
during the open-water season and also later in fall when gillnets can be
safely sat under the ice (Fig. 10); lesser numbers of fish are also caught
by angling in summer and by Jigging a lure through the ice in winter.
Gillnets are usually set adjacent to shorelines because fish catches are
generally highest there. A motorized skiff is used to reach most gillnet
sites, and nets are checked at about daily intervals. Fi3h caught are
either cooked fresh or stored by freezing or drying. In modern times,
most of the fish catch on the North Slope is for human consumption rather
than for dog food.

As previously described, the species harvested differ according to
the location of each village (Table 2) and the uneven distributions of
anadromous fishes in the study area (Fig. 4). In addition, freshwater
fishes are taken in inland areas, and marine fishes are occasionally
caught in coastal fisheries. Invertebrates are rarely collected.

The following sections summarize information about contemporary
subsistence fisheries at each village. While a number of reports describe
fishing activities, few provide quantitative estimates of annual fish
harvests. Locations and years for which such quantitative data are

available are as follows:

Point Lay 1983

Wainwright 1973

Barrow 1973

Atgasuk 1983

Nuigsut 1985, 1986
Kaktovik 1973, 1975, 1985

Some partial estimates of harvests are also available for Barrow (1962,

1986), Nuigsut (1984, 1985, 1986), and Kaktovik (1985).



CHUKCHI SEA BEAUFORT SEA

ATQASUKvV BARROW
WATINWRIGHT. A NUIQSUT
.KAKTOVIK
POINT LAY- -
Cco I
POINT
HOP5-
ANAKTUVIKY o
Y vy
Y
0
6 -
RIVERS: 1. KUKPUK 4. UTUKOK 7. TOPOGORUK 10.  SHAVIOVIK 13.  KONGAKUT
2. KUKPOWRUK 5. KUK 8. IKPIKPUK 11.  CANNING
3. KOKOLIK 6. MEADE 9. SAGAVANIRKTOK  12. HULAHULA

Figure 8. Areas used for subsistence fishing on the North Slope. Source: Pedersen 19/



Figure 9. Sites used regularly for subsistence fishing, based on 1977-1978 summer obser—
vations by USFW personnel and examination of the Land Use and Place Name Map of
arctic Alaska. Source: USUl 1978.



FISHING ACTIVITIES (by month)
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Figure 10 . Seasonal patterns of fishing activities at North Slope villages.
Solid lines indicate months when harvests usually occur; broken
lines indicate occasional fishing efforts. Sources: Compiled
by ADFG (1986) from Schneider (n.d.), lvie and Schneider (1979),
Hoffman et al. (1978), Schneider et al. (1980), Nelson (1981),
Jacobsen and Wentworth (1982), Galginaitis et al. (1984). The
Nuiqsut pattern is based on George and Nageak (1986) and
Moultcn et al. (1986).



Point Lay

The small village of Point Lay is located on the Chukchi Sea coast
adjacent to Kasegaluk Lagoon. The village was formed by the consolidation
of numerous settlements in the region in 1930 (Schneider and Bennett
1979). In 1985 the population 3ze was 142 people.

Fishing activities at Point Lay have been described in two reports
(Schneider and Bennett 1979> Craig and Schmidt 1985) which provide the
hasis for this section. Supplementary information is also provided in

other reports (Craig and Schmidt 1982, Braund and Burnham 1984, Alaska

Consultants et al. 1984).
Fishery Description

As with the other North Slope villages, the area encompassed by
subsistence fishing at Point Lay is large, including coastal waters from
lcy Cape to the southern end of Kasegaluk Lagoon, and inland waters
including the Utukok, Kokolik and Kukpowruk rivers (Fig. 8. Summer and
fall are the periods when most fishing occurs at Point Lay (Fig. 10).

Summer gillnet fishing is conducted primarily in coastal waters in
July and August. Coastal areas of primary and secondary importance are
shown in Figure 11, but in recent years most fishing apparently occurs
within several miles of the village (Fig. 12), primarily on the lagoon
side of the barrier islands. Some additional fishing occurs at Sitkok
Point and at several permanent hunting camps located on both the barrier
islands and the mainland south of Point Lay near Kukpowruk and Naokok
passes. Summer fishing gear consists of monofila.ment or stranded nylon
gillnets 100-150" in length and © deep with 3-5" stretched mesh. Species
caught are pink salmon, chum salmon, and herring, with occasional char,
whitefish and cisco.

During fall, a grayling fishery occurs 10-15 mi upstream on the
Kukpowruk River, This occurs around October, depending on freeze-up
conditions, and may extend over several days or weeks and involve a
relatively large number of villagers. Most grayling are caught by jigging

a lure through holes drilled in the ice.
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Harvest Quantity

Although fish have been desoribed as a primary resource for the
village and an integral part of their summer and fall subsistence
activities (Schneider and Bennett 1979» Braund and Burnham 1984), the
harvest wa3 sparse during the only year (1983) when catches were monitored
(Craig and Schmidt 1985).

In 1983 the summer fishery was brief (4-11 August) and was directed
toward the capture of salmon migrating past the village (Table 3. Only
four fishermen participated, for a combined effort of approximately 16
man-days. Craig and Schmidt (1985) assessed the harvest at the village by
inspection of daily catches or interviews with the fishermen after each
catoh, and this quantity was doubled to account for possible catches away
from the village that were not observed. An estimate of the fall fishery
wa3 obtained by interviews with local residents.

The summer fishery (143 1Ib, mostly pink salmon) and fall fishery
(250-300 Ib, mostly grayling) yielded a total catch of about 400-450 |Ib,
for an annual per capita catch of 3-4 Ib in 1983* Residents suggested
that the 1983 harvest was smaller than occurs in most years. The
previously-mentioned cycles in the abundance of pink salmon in arctic
waters (i.e., pinks are less abundant in odd-numbered years) probably

contributed to the low summer harvest in 1983
Wainwright

Wainwright is a small community on the Chukchi Sea coastline adjacent
to Wainwright Inlet (also called Kuk Lagoon or lower Kuk River). In 1985
the population size was 507

The annual cycle of fishing activities at Wainwright has been
described in detail by Nelson (1981) and JMI (1983). Nelson based his
description on research he carried out between 1964 and 1981, JM I
conducted their household surveys in 1982. Supplementary information is
also provided in several other reports (Bane 1966, Nelson 1966 and 1969,

Ivie and Schneider 1979, Craig and Schmidt 1982, Braund and Burnham 1984,

Alaska Consultants et al. 1984).
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Table 3. Estimated total subsistence harvest of fishes in the Point Lay
area, 19 8 3 Source: Craig and Schmidt 1985,

Estimated Number of Fish Caught

Point Otherl Estimated Total
Lav Sites Total Weight2 (Ib)
SUMMER FISHERY
Pink salmon 18 N 36 &
Herring 30 N 60 21
King salmon 1 N 2 12
Arctic char 3 N 6 12
Bering cisco 5 N 10 1
Rainbow smelt 3 N 6 1
TOTALS 60 120 143
FALL FISHERY
N N N 250-3003

Grayling

N (not monitored). Sites away from Point Lay such as hunting camps were
not monitored. Observations suggest that the harvest of fish on such
occasions was very low, if any, during the 1983 summer. Therefore, it
was conservatively assumed that the harvest away from the village was
similar to that at the village.

Original data of Craig and Schmidt (1985) have been corrected here.
Total weight = no. fish x average weight of each species. Average

weights were estimated from specimens caught during the study.

3Total weight was estimated by local fishermen.



Fishery Description

Fishing at Wainwright may occur year-round, but efforts are greatest
in late summer and mid winter (Fig. 10). The areas fished include
nearshore coastal waters between Point Franklin and Icy Cape, and inland
waters primarily along the Kuk River but also on the Kugrua, Utukok and
other nearby rivers (Figs. 8and 13).

In summar (July, August), people fish with gillnets along the beach
in front of the village or in Wainwright Inlet (Fig. 14). Ocean gillnets,
set about 50 m from shore, have 36" stretched mesh; river gillnets have
slightly smaller meshes (3-5"). JMI (1983) noted that a typical ocean
catch in late June wa3 10-18 fish/day, mostly pink and chum salmon with a
few char and other species. Nets set in late July also caught mostly pink
and chum salmon (Craig and Schmidt 1982). Fishing in the inlet yields
rainbow smelt, whitefish, ci3co and cod.

In late summer and fall (August-October), fishing in the Kuk River
intensifies. Nelson (1981) observed fish camps at several upstream
locations in the Kuk drainage (see also Fig. 9 where grayling, cisco,
burbot and smelt were taken.

In winter (January-March), rainbow smelt are caught in Wainwright
Inlet by jigging with a slender pole about 2.5" long with 4-6" of
monofilament line and a small bright hook attached (Nelson 1981). The
smelt from the inlet are highly regarded and may be exchanged between
villages. JMI1 (1983) notes that these smelt have the distinction of being
the only species of animal or plant that is regularly bought and sold in
Wainwright.

Smelt are the only important fish regularly harvested in winter.
Tom-cod (saffron cod) in the ocean were formerly caught in winter but they

ar«s not fished at present.

Harvest Quantity

The only quantitative estimate of fish harvests at Wainwright is
provided by Patterson (1974) who based his estimate on information

supplied by village representatives from 1969 to 1973- Harvest estimates
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Figure 13. Wainwright subsistence fishing areas. Source: R. Nelson.
North Slope Borough (1981) as presented in Braund and Burnham
(1984).
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Figure 14. Wainwright subsistence fishing areas. Source:
Craig and Schraidt 1982.



found in several later reports all stem from Patterson's data (Patterson

and Wentworth 1977, AEIDC 1978, Stoker 1983, ADFG 1985).

During 1969-1973, the average annual fish harvest was low (about 3800
Ibs), amounting to less than 1% by weight of the total harvest of all
resources (mammals, birds, fish, plants) during the same period (Table 4).
The annual per capita catch of fish was 9 |Ibs. Stoker (1983) wused
Patterson3 figures as the estimated average fish catch over the 20-year
period 1962-1982. ADFG (1986) cautions that these quantities are rough
approximations because data were not systematically collected or verified.

Nelson (1981) observed that there has been a resurgence of interest
in fishing at Wainwright in recent years. In 1976, for example, the North
Slope Borough (cited in AEIDC 1978) estimated that a typical subsistence
harvest of fish was 500 Ib for a 6-member family, which equals an annual
per capita consumption of 83 Ib. Supportive documentation for the
derivation of this estimate was not provided in the AEIDC report.

Barrow

Barrow is the largest community on the North Slope (excluding the
industrial center in the Prudhoe Bay area). The present-day site of
Barrow has probably been occupied continuously for about 1300 years. The
population has grown steadily in recent years to 3075 people in 1985,
which includes a large proportion of non-Natives (40?).

Descriptions of contemporary fishing activities at Barrow have been
made by several authors (Pedersen et al. 1979, Schneider et al. 1980,
Braund and Burnham 1984). Supplementary information, particularly of
earlier fishing practices, is also available (e.g., Murdoch 1884,
Wilimovsky 1956, Sonnefeld 1956, Hall 1983, Stern 1985). It should also
be notod that subsistence fishing activities by Barrow residents overlap

spatially with those of Atgasuk residents (Fig. 3), but the degree to

which this currently occurs is not known.

Fishery Description

Fishing by Barrow residents occurs primarily in summer and fall (Fig.

10). The area fished is extensive (Figs. 15 and 16) because hunters
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Table 4. Estimated harvest of fish at Barrow,

interviews with village representatives,

Wainwright and Kaktovik

ffla li.liar-Y fls.fcfi

based on
Source: Patterson 197*1.
Barrow
Fish No. Pounds No.
Herring 10,000
Whitefish (large) 8,000 - -
Whitefish (small) 8,000 - 600
Grayling 2,500 - 150
Coho/Silver salmon¥* 200 - -
Pink salmon 200 - 50
King salmon®-* 200 - 30
Smelt - - -
Trout 50 - 200
Arctic char 100 - -
Burbot 100 - -
Tom cod 500 = M -
TOTALS
number 29,850 1030+
weight (dressed 1Ib) 61,550
weight (total Ib)*# 83,000
? Fish in Total Harvest*** 5
Per Capita Consumption (Ib) 32

eCoho and king sa

eeCalculated as dressed weight =75? total

eeencludes mammals,

Imon are rare

Wainwrieht

Pounds

2840
3800

0*6

9

weight.

birds, fish and other wildlife.

1969-1 973.

Kaktovik

No. Pounds
2500 -

- 1000
1000 -
2500

) m
6000+

15,500
21,000
14

131

in these waters (see Craig and Haldorson
1985). These fish could have been sea-run chum salmon.



Figure 15. Barrow subsistence fishing areas. Source; Braund and
Burnham 1984.
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Figure 16. Barrow subsistence fishing areas. Source; North Slope Borough, Geographic
Information System, Anchorage, AK.



travelling from Barrow often supplement their food supply with fish. In
addition, numerous fish camps are situated on lakes and rivers in the
region.

Coastal, fishing areas extend from Peard Bay to Pitt Point (Fig. 15),
but nK'St fishing occurs closer to Barrow in three areas: (1) along the
Chukchi Sea coastline from Point Barrow to Walikpa ("Ualigpaat") Bay
located 14 mi SW of Barrow, (2) inside EI30on Lagoon near Barrow, and (3)
along the barrier islands of Elson Lagoon. Fish are usually caught along
shorelines by monofilament gillnets wup to 50" long with 3.5" mesh.
Species taken are salmon, whitefish, cisco, and char. Summer collections
of shore-spawning capelin and winter jigging for arctic cod are activities
which have diminished in recent years.

While coastal fishing can be an important source of fish, most of the

harvest occurs at inland fish camps, particularly in lakes and rivers

which flow into the southern end of Dease Inlet. As summer progresses,
inland fishing activities increase and continue into November. Some
families spend the summer and fall at fish camps in the Inaru, Meade,

Topogoruk, and Chipp drainages. Fish are caught mostly by gillnet, with

some angling. Species harvested include whitefishes, least cisco,

grayling, and a few burbot and salmon.

Harvest Quantity

Harvest data for Barrow include an annual catch estimate for the
period 1969-1973 (Patterson 1974), and partial catches for 1962 (Hanson et
al. 1966) and 1986 (George 1986). Estimates found in several other
reports all use Patterson’s data (Nielson 1977* Patterson and Wentworth
1977, AEIDC 1978, Hall 1983, Stoker 1983, ADFG 1986).

During 1969-1973, the average annual harvest of fish was about 83,000
b (Table 4). This amounted to 5? by weight of the total harvest of
subsistence resources and an annual per capita catch of 32 Ib of fish.
Stoker (1983) used Patterson's figures as the estimated annual harvest
over the 20-year period 1962-1982. Limitations <concerning this
guantification of the fish harvest were mentioned earlier (see

"Wainwright*). Also, the smelt listed in the "Barrow harvest" (Table 4)
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are actually fish that were caught In Wainwright Inlet and purchased by

Barrow residents (Charlie Brower, pers. comm.).

The 1962 partial estimate of fish harvests was derived from
interviews with 248 adults at Barrow (Hanson et al. 1966). Fish (mostly
whitefish) accounted for 23?2 by weight of the total subsistence resources
consumed by adults and 7%.of an adult's total diet of both subsistence and
store foods. Fish consumption was estimated to he 2.0-2.2 Ib/week, for a
yearly per capita consumption of 104 Ib per adult. (An extrapolation of
this information to calculate the total annual harvest would require more
Information than is available, i.e., the number of both adults and non-
ed’'lts present in 1966, the amount of fish consumed by non-adults, and the
amount of fish used for other purposes such a3 dog food.)

The 1986 partial estimate of fish harvests was for the fall fishery
in the lower Inaru Rivor. During 17-19 October 1986, George (1986)
monitored the catch at "Puulayaq"” located 2 mi west of Sisgravik Lake.
Fishermen used gillnets 50-60" long with 2.5-3.0" mesh. The observed
catch per unit effort was 93 fish/24 hr set and consisted of 424 fish
equalling about 675 Ib (using the average weights listed in Table 1). The
catch composition was least cisco (45?), broad whitefish (36?), humpback

whitefish (16?), arctic cisco (1?), fourhorn sculpin (1?), and burbot

(0.57).
Atgasuk

In the mid 1970's, the village of Atgasuk was re-established on the
Meade River 60 mi south of Barrow. The population had grown to 248 people
in 1985, As previously noted, the subsistence activities of Atgasuk
residents overlap spatially with those of Barrow residents (Fig. 3)» but
tVe degree to which this currently occurs is not known.

The most detailed description of the Atgasuk fishery is provided by
Sekerak et al. (1985). Additional information (Pedersen et al. 1979»
Schneider et al. 1980) and supplementary notes (Craig and Schmidt 1932,
Hall 1983, Braund and Burnham 1984, ADFG 1986) are also available.



Fishery Description

Mo3t subsistence fishing by Atgasuk residents occurs 1in summer and
fall (Fig. 10) in the Meade River within a few miles of the village (Fig.
17)« Fish camps are also located on two nearby streams (Usuktuk and
Nigisakituvik rivers) and farther downstream on the Meade River near the
Okpiksak River.

Gillnets (usually 50* long with 2.5-5.5" stretched mesh) are the main
gear used, although angling and some use of set lines (for burbot) also
occurs. Fishing in the Meade River begins after the spring freshet in mid
to late June when debris in the water has decreased. Fishing declines in
September when drifting ice prohibits U3e of gillnets. Fall and early
winter fishing (gillnets and jigging) begin after freeze-up and extend

through late November or early December.

Humpback whitefish and least cisco accounted for 96% of the summer
catch in 1983. Other species caught were grayling, broad whitefish,
burbot, and in some years chum salmon. Winter catches in the Meade River
near the village consisted mostly of humpback whitefish, grayling, and

some broad whitefish.

Harvest Quantity

Quantitative data are availableonly for 1983 when Sekerak et al.
(1985) documented the fish harvest by means of directobservation,
interviews, and questionnaires given to the fishermen.

In 1983, fishing effort was fairly constant from mid July to early
September when up to 12-16 gillnets were often in dailyuse, with an
average effort of about 75 net-days per week (Fig. 18).The summer
gillnet fishery in the Meade and Usuktuk rivers caught approximately 8450
Ib of fish (Table 5). With the addition of summer catches by other gear
(1100 Ib primarily by angling) and winter catches (2700 Ib), the total
harvest was approximately 12,250 Ib. The annual per capita catch of fish

was thus about 43 1Ib in 1983 (when the population size was 231).
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Figure 17. Important fishing areas adjacent to Atgasuk, 1983.
Source: Sekerak et al. 1985.
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Figure 18. Atgasuk fishing effort during the summer gillnet
fishery in the Meade and Usuktuk rivers, 1983.
Source: Sekerak et al. 1985.
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Table 5. Estimated fish harvest at Atgasuk in 1983. Source: Sekerak et
al. 1985.

Estimated Fish Harvest
Fishery Component Number Weight (Ib)

A. Summer Fishery (Gillnet)

Humpback whitefish 3285 4380
Least cisco 4283 3730
Broad whitefish 114 174
Burbot 157 135
Grayling 43 31
Salmon*

7882 8450

B. Summer Fishery (Angling. Set Line)
All species 1100

C. Winter Fishery (Gillnet)
All species 2700 2700**

TOTAL 12,250

eSalmon are caught in some years (Craig and Schmidt 1982).

eeAuthor®s original estimate of 500 Ib was derived from gillnets with
smaller mesh size than is used in the fishery (A. Sekerak, pers. comm.),
therefore average weights of whitefish and cisco from the summer fishery
were substituted here.
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Nuigsut

In 1973 the village of Nuigsut was re-established in the delta of the
Colville River, and by 1985 the population size was 332 people.

The Colville River is well-known for its abundance of fish (see also
Fig. 4). The Colville delta supports both a sizable subsistence fishery
for Nuigsut residents as well as the only commercial fishery (Helmericks)
in the study area. The Nuigsut fishery has received considerahble
attention in recent year3d, and several reports provide detailed
information (Hoffman et al. 1978, Libbey et al. 1979, George and Nageak
1986, George and Kovalsky 1986, Moulton et al. 1986, Entrix 1987). An
additional report by Pedersen (1987 was not available in time for this
review. Supplementary information is available in several other reports

(NSB 1979b, Craig and Schmidt 1982, Galginaitis et al. 1984, ADFG 1986).

Fishery Description

The fishery at Nuigsuteconsists primarily of gillnetting for
anadromous fishes in the main channels of the lower Colville River and in
nearby Fish Creek (Figs. 8, 19 and 20). Recent studies indicate that the
main fishing periods occur in summer and fall/winter (Fig. 10) rather than
spring and fall as indicated in earlier reports (e.g., Libbey et al.
1979).

Broad whitefish are the primary target of a gillnet fishery in summer
(June-September). Fishing efforts are concentrated in three areas: the
Niglig (Nechelik) Channel, Fish Creek, and the Colville River upstream of
Nuigsut in the Tiragruagq area (Fig. 19). Large-mesh gillnets (50-100"
long, 4-5.5" stretched mesh) catch large specimens of broad whitefish and
other species (Table 6). Daily catch rates are generally low at this time
of year— 2-5 fish/net-day in July 1984 (George and Nageak 1986), and
similar rates in 1985 (Table 6).

The fall/winter fishery is an under-ice effort primarily for arctic
cisco. Fishing efforts are concentrated in three areas: the upper Niglig
Channel near Nuigqsut, the lower Niglig Channel nea*" Woods Camp, and the

outer Colville delta on the main (Kupigruak) channel (Fig. 20).
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Figure 19. Nuiqsut summer fishery showing locations of gillnets
in the Colville delta, July 1984. Source: George
and Nageak 1986.
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Figure 20 . Nuiqsut under-ice fishing areas in fall and early
winter. Source: Entrix 1987.
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Table 6. Nuigsut summer fishery: fish sizes and catch per unit effort

(CPUE) in large-mesh gill nets. Source: Moulton et al. 1986.
Fork Length (mm) CPUE
SDecies Mean (Fish/Net-day)
Broad whitefish 529 (365-650) 1-8
Humphack whitefish 439 (405-525) 0-1
Arctic char 600 (520-765) 0-4

Pink salmon 524 (475-595)



Additional fishing sites include the Fish Creek area and the Colville
River upstream of the village near Kayuktisiluk (see Fig. 19)*

Fall fishing begins in early October when the ice is safe to travel
on, and extends into November. Pealc fishing effort occurs during the last
half of October. Sinking gillnets of 2.5-3.5" stretched mesh are the
standard gear, with 3" mesh the most common. The catch rate is often
about 15-32 fish/net-day and up to about 100 fish/net-day, which is
considerably higher than the catch rate during the summer fishery. While
arctic cisco are the target of this fishery, large numbers of least cisco
are caught as well as some humpback whitefish, broad whitefish, rainbow
smelt, and fourhorn sculpin. The abundance of arctic cisco in the

Colville delta is highly variable, as previously described (Fig. 7).

Harvest Quantity

Harvest data for Nuigsut include annual catch estimates for 1985
(Moulton et al. 1986) and 1985-86 (Pedersen 1987), and partial catch
estimates for 1984 (George and Nageak 1986), 1985 (George and Kovalsky
1986), and 1986 (Entrix 1987).

Moulton et al. (1986) and Pedersen (1987) used different methods but
arrived at similar estimates for the 1985 fish harvest at Nuigsut.
Moulton et al. (1986) estimated the harvest by interviews with local
fishermen, periodic counts of nets in the water, and occasional trips with
the fishermen as they tended their nets. About 20 groups of fishermen
participated in the summer fishery. Fishing effort was greatest in late
July and early August (Fig. 21), with a total effort of about 1000 net-
rtays. The summer catch totaled about 19,260 Ib, mostly broad whitefish
(Table 7). In fall, approximately 30 fishing groups had a combined effort
of about 1800 net-days (not including 910 net-days by the commercial
fishery) and caught about 60,900 Ib. Some grayling and other freshwater
fishes were also caught, but the quantity is thought to bhe small compared
to the documented portion of the harvest. The annual catch was thus about
80,160 Ib, for an annual per capita catch of 241 Ib. It should be noted,
however, that some of this catch is not consumed locally but is shipped to

Barrow.
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Table 7. Nuigsut fish harvest in 1985. Source; Moulton et al. 1986.

Jjumbsr__Har.vQ3tfidj

Broad Humpback Arctic Arctic Least

Season and Location .trthifceflah Mhlt&flsh char cisco Total (3b)
A.  SUMMER FISHERY

Niglig Channel 3,053 293 126

Colville River 596 9 189

Fish Creek 180

Total number 3,829 302 315

Total weight (Ib)* 17,230 580 950 500** 19,260
B. FALL FISHERY

Niglig Channel (upper) 1,468 17,878 1,871

Nigliqg Channel (lower) 8,500

Colville Delta (outer) 20,303 13,943

Total number 1,468 46,681 15,814

Total weight (Ib)* 6,610 43,120 11,170

80,160

eDoes not include Helmericks* commercial catch.

*eEstimated based on catch proportion (other species = 4? of catch).



Pedersen 3 (1987) report 1is 1in preparation but he provi
preliminary estimate of the fi3h harvest at Nuiqsut for the period July

1985 to June 1986. Because relatively little fishing occurs from J

to June at the village (Fig. 10), Pedersen % data pertain mostly to

Based on

interviews with 40 of the 75 households in the village, Pe

estimated the fish harvest of this subsample to be about 37 ,000

usable or dressed weight (Table 8). An expansion of these data to

households in the village yields 70,000 Ib dressed weight or 94,000 1Ib

ded a

anuary
1985.
dersen
Ib of
all 75

total weight. The annual per capita catch was thus about 282 Ib of fish,

although as mentioned above, some of thi3 catch was shipped outside the

village.

Colville delta harvested approximately 20,600

(For comparative purposes, the 1985 commercial fishery

12,300 Ib of Ileast cisco.)
Three partial estimates of fish harvests at Nuiqsut are as follows:

@

(b)

(©)

1984. Based on limited data, George and Nageak (1986)
estimated that the summer fishery caught more than 1000
broad whitefish, and the fall fishery caught about 12,000

arctic cisco and probably the same number of least cisco.

1985. Data collected by George and Kovalsky (1986) were
used by Moulton et al. (1986) to arrive at the total 1985

estimate described above.

1986. In a detailed study of the fall fishery, Entrix
(1987) documented that 33i522 arctic cisco and 6805 least
cisco were taken in the subsistence fishery. This amounts
to about 35,700 Ib of fish (calculated using the
conversion factors of Moulton et al. 1986). Due to a
reduced fi3hing effort in 1986 at Nuigqsut, the fall

harvest was only 59? of that taken the previous year

(60,900 1b).

45

in the

Ib of arctic cisco and



Table 8. Nuigsut

Pedersen

Fish

Broad whitefish
Arctic cisco
Least cisco
Grayling
Humpback whitefish
Arctic char
Burbot

Salmaon

Smelt

Lake trout
Round whitefish

TOTALS

fish
1987.

10f the 75 households in

2Pedersen (1987) estimated the number of fish harvested and then
weight of the fish.
necessary to recalculate
determine the total

usable

ADerived from Pedersen's

A"Derived

from Colville

catch baaed

the village,

Estimated Usable

Weight (Ib)
Subsamplel

14,137
11,509
3,904
1,901
1,830
1,562
1,208
719

84

48

5

36,963

conversion factors.

delta data (Moulton et al

Because the ratio of
the number of fish

weight of the total harvest.

Total

26,674
21,715
7,366
3,587
3,453
2,947
2,279
1,357
158

91

69,636

MO (.53%) were sampled.

usahle

caught and then

1986)

Estimated Total
Weight/Fish
(Ib)

No. Fish3
Caught

7,845
31,021
14,732

3,986

4,316

1,053

570
438
3,160
23

9

67,153

weight:total
multiply

where possible;

O 0 O Ul pNW— — OO N

on preliminary data from household surveys,

converted this
weight was
hy total

otherwise

not

1985-86.

Source:

Harvest?

Total

Weight (Ib)

to the

fish

35,300
27,920
10,310
3,990
8,200
3,160
2,280
1,750
630
200

6

93,746

edible or
listed, it was
weights to

from Table 1.



Kaktovik

The village of Kaktovik is located on Barter Island adjacent to the
Arctic National Wildlife Refuge. In 1985 the population size was 220.

Several descriptions of fishing activities at Kaktovik are available
(Griffiths et al. 1977> Wentworth 1979» Jacobson and Wentworth 1982,
Envirosphere 1986) and supplementary information is found in other reports
(Furniss 1974 and 1975, USFW 1982, Craig and Schmidt 1982, Pedersen et al.
1985, Stern 1985, ADFG 1986). In addition, USFW and ADFG conducted
household surveys to determine patterns of resource use in 1985-86, but
their report was not available in time for inclusion here, except for a

summary table of fish catches which was provided by S. Pedersen (ADFG).

Fishery Description

While some fishing may occur year-round at Kaktovik, efforts are
greatest during summer months (Fig. 10)... Areas currently or formerly
fished are widespread, extending along the coast from Prudhoe Bay to
Demarcation Bay and far inland on many of the larger North Slope rivers
(Figs. 8 and 22). These figures depict the extent of land use by Kaktovik
residents over the 60-year period from about 1923 to 1983 (Pedersen et al.
1985). In recent years, most fishing occurs in the vicinity of Barter
Island (Fig. 23), at several fish camps along the coastline (e.g., Griffin
Point), and in the Hulahula River.

The summer fishery is primarily a coastal gillnet effort for arctic
char (early in the season) and arctic cisco (later in the season).
Fishing occurs around Barter Island, Bernard Spit, and Arey Island during
the open water season (June to September) with peak fishing in July and

August.
Gillnet3 are typically 100" long with 5" stretched mesh and are set

several feet out from the edge of the shoreline. Some angling also occurs
throughout the summer. Average sizes of fish caught in the 1985 summer
fishery were 19" (482 mm) for arctic char and 15" (387 mm) for arctic
cisco (Envirosphere 1986). As mentioned earlier in this report, tagging
studies have shown that the char caught at Kaktovik can originate from

North Slope streams between the Sagavanirktok and Firth rivers, and that
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Figure 23. Kaktovik summer fishing sites in the vicinity of Barter
Island, 1975. Source: Griffiths et al. 1977.
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the arctic ci3co are caught during their migrations to or from the
Mackenzie River.

Fishing activities are reduced in winter but occur in three general
areas. First, the main effort is in the Hulahula River where char are
caught at three spawning and/or overwintering sites (Fig. 22). Prior to
freeze-up, these fish are caught by seine or angling, and after freeze-up
the fish are hooked by Jigging lures through holes drilled in the ice.
Second, lake trout are caught by Jigging in Lake Schrader ("Neruokpuk
Lake™) in the headwaters of the Sadlerochit drainage. Some of these fish
are up to 3* in length and weigh 20 Ib, but more typical weights are 4-5
Ib. Third, in some winters arctic cod are caught by Jigging in coastal

waters near the village.

Harvest Quantity

Harvest data for Kaktovik include annual catch estimates for 1973
(Patterson 1974), 1975 (Griffiths et al. 1977), and 1985 (S. Pedersen,
pers. comm.), and a partial estimate for 1985 (Envirosphere 1986).
Estimates found in several other reports all use Patterson’'s data (Nielson
1977, Patterson and Wentworth 1977, AEIDC 1978, Stoker 1983, Pedersen et
al. 1985, Stern. 1985).

Annual catch estimates for the three years were:

Annual Per

Year Harvest (Ib) Capita Catch (Ib)
1973 21,000 105-131

1975 6,500 50

1985 12,700 58

Patterson (1974) based his estimates on interviews with village
representatives and estimated that the average catch during 1969-1973 was
15,000 Ib dressed weight or 21,000 Ib total weight (Table 4). This
amounted to about 14$ by weight of the total harvest of subsistence
resources and an annual per capita catch of 131 Ib of fish. Stoker (1983)
used Patterson's figures as the estimated annual harvest over the 20-year

period 1962-1982, although he estimated that fish comprised about 22$ of
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the total harvest of subsistence resources and that the annual per capita
catch during this period wa3 105 Ib of fish.

The 1975 harvest estimate was derived by Griffiths et al. (1977) fronm
questionnaires and interviews with Kaktovik fishermen. Only three
Kaktovik families responded to the questionnaires, but they represented
approximately 4035 of the village (population size of 130 in 1975) and 70%
of the total fishing activity in 1975. The estimated total harvest that
year was about 6500 Ib, for an annual per capita catch of 50 Ib (Table 9).

Pedersen (1987) based his estimate of the 1985-86"fish harvest on
interviews with 42 of the 54 households in Kaktovik. Although his data
cover the period from July 1985 to June 1986, the data pertain mostly to
1985 because relatively little fishing occurs from January to June (Fig.
10). The 42 households reported catching 9151 Ib of fish (Table 10). An
expansion of these data to all 54 households in the village yields 11,700
Ib dressed weight or 12,700 Ib total weight. The annual per capita catch
was thus about 58 Ib of fish in 1985.

Envirosphere (1986) also interviewed Kaktovik fishermen in 1985.
Based on limited data, Envirosphere suggested that the summer harvest
consisted of about 1000-2000 arctic cisco and 2000-4000 arctic char, which
would equal 4300-8600 Ib of fish using the conversions listed in Table 10.

DISCUSSION

Two points emerge from this review— fishing is an important component
of the Inupiat subsistence economy, and the sizes of the harvests are not
well-documented. Although the Inupiat frequently participate in fishing
activities (Kruse et al. 1981), fishing has received relatively little
attention for two general reasons- it has less cultural significance than
hunting (Wilimovsky 1956), and it is an activity that is not as easily
quantified as are harvests of other major resources, particularly large
mammals (caribou, bowhead whales).

There are several problems inherent in attempts to quantify fish

harvests (AEIDC 1978, ADFG 1986):

1. Methodology. Estimates based on questionnaires or

interviews with local residents are often not verifiable,
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Table 9. Kaktovik fishery, 1975.

Location-

Kaktovik

Griffin Point

Hulahula

Lake Schrader

TOTALS

J&aaléa.

Arctic
Arctic
Arctic

Arctic
Arctic

Arctic

char
cisco
cod

char and
cisco

char

Lake trout

Source: Griffiths et al. 1977*

.Kaktovik Fiatery-In.J.9Z5-

Average Estimate of

Estimate of Weight/Fish Total Weight
1915-.Cat.ch_ L1w Libl
208 1.5 310
1,722 1.3 2,240
1,250 0.07 90
2,000 1.4 2,800
350 1.1 390
150 4.4 660
5,680 6,490



Table 10. Kaktovik fish harvest based on preliminary data from household surveys, July 1985-

June 1986. Source: Pedersen 1987
Estimated Total Harvest
Estimated Usable Weight (Ib) No, Fish2 Weight/Fish” Total
Fish SubsamDlel Total Causht (Ib) Weieht (Ib)

Arctic char 5,232 6,708 2,396 1.5 3,590
Arctic cisco 3,660 4,692 6,703 1.3 8,710
Grayling 167 214 238 1.2 290
Lake trout 92 118 30 4.4 130

Flounder 0.5 1
TOTALS 9,151 11,733 9,367 12,720

10f the 54 households in the village, 42 (78”) were sampled.
2 . .
Derived from Pedersen's conversion factors.

Derived from Kaktovik data (Griffiths et al. 1977) where possible; otherwise from Table 1.



and estimates based on on-site monitoring (usually in
association with biological studies) may miss catches at

remote fish camps or in seasons when biologists are not

present.

2. Annual Variability. Harvests vary annually, reflecting
changes in fish abundance or changes in fishing effort
(e.g., some people may not fish every year if other sources
of employment or other game species are available). Thus,
a single year"s estimate of the fish harvest may or may not

reflect typical conditions.

3. Cultural Considerations. Subsistence use of resources is a
culturally significant activity whose value 1is not measured

by quantity alone.

Furthermore, changing patterns of resource use have been noted by some
researchers. Nelson (1981), for example, comments about a resurgence in
fi3hlng activities at Wainwright. In addition, the steadily increasing
population size in North Slope communities (Fig. 24) may also exert an
increasing pressure on fish resources. Consequently, pre-1980 harvest
levels probably do not reflect current conditions.

Despite these data limitations, it is apparent that fish are an
important resource for the Inupiat communities. A rough estimate of the
annual harvest (villages combined) 1is about 210,000 Ib of fish, or about
165,000 1Ib dressed weight (Table 11). Although the total harvest of land
and marine mammals is considerably larger than this, it is noteworthy that
the utilizable weight of the fish harvest equals roughly 7055 of the
average harvest of bowhead whales at the same villages: 12 whales (i.e.,

the average no. of whales landed each year, T. Albert, pers. comm.) X

19,580 Ib (i.e., the wutilizable weight of each whale, Stoker 1983)
234,960 1Ib.

Given the continuing but underrated value of fish resources in modern
Inupiat society, it is apparent that updated assessments of fish harvests
are needed. For some North Slope villages, the only available information

about harvest quantities consists of one rough estimate made 15 years ago.
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Table 11. Estimated total harvest of fish at North Slope villages in

1985 (i.e., annual per capita catch x population size).
1985
Data Year Population Estimated Harvest

Village Year Pcc (Ib)a Estimate in 1985 (Ih)
Barrow 1973 32 3,075 98,400
Wainwright 1973 9 507 4,600
Point Lay 1983 4 142 600
Atgasuk 1983 43 248 10,700
Nuigsut 1985 241 332 80,000
Kaktovik 1986 58 220 12.700

Total Weight 207,000

Dressed Weightd 165,000

aPer capita catch (annual).

Source: State of Alaska, Dept, of Community and Regional Affairs, FY
1986 Revenue Sharing Plan.

Preliminary data from S. Pedersen (pers. comm.).

dCharlie Brown (pers. comm.) notes that the whole fish (without gut) is
often consumed. An average value of 8056 usable weight is used here.
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How Alaska’s
SubsiIstence

L aw Affected
Hunting

Regullations

Only ruralAlaskans could
huntorfish undersubsistence
regulations. In some cases,
subsistence regulations
provided forlongerseasons,
higher limits orother
advantagesforsubsistence.

M arch 1990

D ivision of Subsistence

Alaska D epartment of Fishand G ame
Juneau ,A laska

Alaskans hunt and fish for many different
reasons and under many drfferait circum—
staness. In regulation, the State of Alaska rec—
ognizes four kinds of faishingand three kinds of
hutting. Fishing regulations recognize com—
mercial, gort, personal use, and subsistence
fishirg. Hunting regulations recognize susis—
tence, residat, and non-resident hunting.

From 1978 through 1989, subsistence hunt—
ing and fishing had a priority over other con—
sumptive uses ofwildife. Only rural Alaskans
ocould hunt or fash under subsistence regula—
taos. Insome casss, susistence regulatios
orovided for longer seasons, higher bag Inits,
or other advantages for subsistence.

In December 1989, the Alaska Supreme
Court ruled the rural priarity ucostitutiaal .
It sworth eqloring how the rural priority
worked. This paper describes the three stes
used toapply thepriarity. We compare subsis—
tence and residant huntiing goportunirties under
1989-90 regulatias. And we examine the Nel-
china caribou hunt, where the priority hes
been n effect since 1981.

A Three-Step Process

Under the subsistence law, the Boards of

Fisheriesam Game decided which communi —

ties and areas qualified for the rural susis—

tence priority. lwas a three-step prooess:

1 Communities and areas had to be judged
“fural.” Since 1986, “fural” has been de—
fined as areas where non-commercial uses
of fish and game comprised a principal
daracteristicof the local economy .

2. The use of fash and waldlrfe by each com—
munity or area had to be customary and
traditical. The community Suse pattem
had t meet eigit atteria, such as long—
term, aosistant, and loal.

3. Susistence regullations had to be adopted
for each rural area In the state. These
requlatioss were to provide reasonable
opportunities forcommunities tohuntand
fishfolloving traditioal patterns.



This process isdiagrammed in Figure 1 Ini—
=y, the decisions required months of staff
research and board deliberation. But once dl
the gqalified cormunities and useswere 1den—
tified, they remained qualified unless the boards
had reason to change their nitsal decisios.

The boards “decisions were gxcific. For
example, the Board of Game evaluated the
use of caribou In every game management
unrtof the state. Subsistence caribou huriting
was permitted in rural areas whose resiceits
of communities could demonstrate custaomary
and tradrtaaal use of caribou. The process
was repeated for most major Secies.

Under this systam, rural Alaskans enjoy a
priority only in gecrfic aress. I they trael
outside these areas to hunt or fish, then they
must hunt under resident hunting regulatians,
Just lilke non—rural Alaskans. For irstance,
rural Fort Yukon residents have no more ac—
oss t Nelchina caribou than Anchorage
residats. Thismeans the number ofpotatial
subsistence users of any particular fish and
wildlife stock s relatively srall. talso lirks
subsistence users to local wildlife populations.

By 1989 the jorntboards had designated 225
Alaskan communities as rual, encompassing
approximately 110,075 people or 20 percent
of Alaska Spopulation. The Board of Game
identified customary and tradrtaaal uses for
brown bear, caribou, deer, goats, moose, and
sheep inmany rural aress.

The Subsistence Advantages

Although a subsistence priorityexasted in law,
in practice subsistence hunting regulations
were quite similar to resident hunting regula—
10, at lesst from 1978 1o 1989. Methods and
means regulationswere virtually icentacal for
nonHresidant, resident, and subsistence hunts.
Seasons and bag Imitswere similar for most
resicent and subsistence huts.

1. RURAL?
Is subsistence a principal part of
this community’s economy?

Ino] YES

2. Customary & Tradrtional?

Which species has this community
customarily and traditionally used?

NQ-j*-r CARIBOUI-»{YES
NO~j«j DEER ~}>jYES
nq~H moose [r[yes

NO <- EC... -» YES

3. Regulations
Do subsistence regulations provide
a reasonable opportunity for
customary and traditional uses?

mJBu *
>  Resident Subsistence
Hunting Hunting
Regulations Regulations

In some areas of Alaska,
subsistence regulations provide
longer seasons, higher bag
limits, or other advantages over
resident regulations.

But insome areas where demand forwild- Figure 1. The Alaska Boards ofFisheriesand Game use
Iile was high, subsistence hunters did enjoy a three-step process to decide which communities will
longer seasos, higher bag Iimits, or other hunt and fish under subsistence regulations.



Figure 2. Subsistence regulationsprovided longerseasons

for caribou, moose, and sheep in some areas. Hunting

seasons were the same formost other species.

MJtlple Differ*
Hgtier Limit
Less
Restiictive

Longer
Season

No
Subs.
Hunt

CARBOU
Miitiple Difer*

Less
Restrictivel

DALL SHEEP
Miftiple Differences
Subs. Only
Higher Umit

MOOSE

Figure 3. Charts show differences between subsistenceand
resident regulations in 69 game management subunits,

Most other regulations applied equally to all hunters.

advantages over residant huntersforselected  percent fewer hunting days compared with
Soecies. Most of the advantages were incari— subsistence hunts. Resident sheep hunts had

bou, call sheep, and moose regulatians.

24 percent fewer hunting days.

Figure 2 illustrates seasonal advantages of Subsistence regulations provided other
hunting under subsistence regulatios. Sub—advantages in selected game management

sistence regullations provided 8,160 potential
huntiing days for caribou statewide (tre total
of al the open subsistence hunting seasons In
all the game management suounits.) Resident
regullations provided 7,500 hunting days, or 8
percent fener. Resident moose hunts had 14

suunits. These Included less restrictave regu—
latios about horit and antler siz, for ex—
ample. In some subunits, the bag Imit was
higher for subsistence than for other types of
hunting. In some subunits, a combination of

regullations provided nultiple advartages €.9-



a longer season and lkess restrictive antler
Iimits). The advantages for three species —
caribou, dall sheep, and moose —are depicted
in Figure 3 and summarized belov. Black
bear, muskoxen, wolf, and wolverine hunts
have not been affected.

Caribou are hunted i 50 of Alaska S 69
game management suonits. Four of the 50
subunits have no subsistence huting. In 27,
there B no difference between resident and
subsistence regulatios. Five have longer
seasos. Five have less restrictive requlations
on aitler siz or s2<. Two have higher bag
Imits. Seven hunts offernultiple advarntages.

Dall sheep are hunted in47 subunits, 35 of
which have subsistence hunts. In 12 hunts,
there B no difference between resident and
subsistence regulations. Nineteen hunts have
less restrictive regulations on siz or . SIX
have multiple subsistence advantages.

Moose are hunted 1n 62 of the 69 sUbunits,
In 11, there BNO subsistence hunt. In2Z3, there
B No difference iIn regulatios. Fifteen have

longer seasans, 4 have higher Iimits, and eigit
have multaple advantages for susistace. One
moose hunt s limited to subsistence anly,

These comparisons show that subsistence
regulations do provide certain advantages
over resident regulations In some areas and
for some gecies. The subsistence priority
appeared tohave lesseffecton resident luint-
erswhen trophy sizzwas a consideration, such
as In many Dall sheep huits. Resident and
non-resident hunters may impose hom siz
limitson themselves that are as restrictnve as
those placed by regulation,

Managing Nelchina Caribou

One of the best known subsistence huits n
Alaska occurs in Copper River Basin, about
150 miles northeast of Anchorage. It B an
example of a subsistence hunt thet offered
nultiple advantages 1o local rural residents.
As long as people have Iinvad inthe Copper
River Basin, caribou have been part of tre

Figure 4. TlieBoards ofFisheriesand Game have recognizedmost ofAlaska as ntral, encompassing 225 communities

with about 20 percent of the population. Rural residents can hunt under subsistence regulations in their local areas.

p
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Copper River Basin
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Figure 5. During the twentieth century, urban Alaska populations increased by as much as 9,000 percent, while niral

populations grewmuch more slowly. The Copper River Basin increased about 629percent from 1920 to 19S0.

diet. Caribou was a major resource for the Fortunately, during the 1950s and 1960s the
Ahtna people, and throughout this century  Nellchina caribou herd was growing just as the
local residents of the area continued o hunt  urban populations was growing. So although
caribou. the number of hunters on the Nelchina kept
WorldWar Hlbroughtaspate ofroad build— growing, the hunting regullations were quite
ing Alaska and began four decades ofpopu— libaral. By 1971, the caribou season was open
lation expansion. The Glenn and the fromAugust 10toMarch 31, and each huriter
Richardson highways connected Anchorage could take four caribou.
and Fairbanks with Copper River Basincom— Then, in 1971-72, the Nelchina herd crashed.
munrtes. On the one hand, thisstinulated e Whereas in 1971 hunters killed 10,131 cari—
Copper Basin economy. On the other hand & bou, in 1972 the entire herd was estimated ©
opened the Copper Basin to hunting and fish— include onlly 7,842 animals.
ing by urban Alaskans. In 1972, the seasonwas reduced from eight
Figure 5 shows the relative growth of Cop — months 1040 days; the limit from four toore.
per Basin, Fairbanks, and Anchorage popula—Harvested declined to 555 animals in 1972.
tias from 1910 to 1980. Copper Basin com— But in 1976 when 1,807 hunters took 822
munities grew from 511 in 1920 ©© 3,213 In  caribou in the first five days of the seasm,
1980, a 629 percent Incresse. Fairbanks grew  biolagists closed itby emergency orter.
from 1,155 in 1920 10 53,983 in 1990, a 4,674 The Nelchina caribou herd sinply could
per cant increase. Anchorage grew from 1,856 not meet the increasing demand. So in 1977,
in 1920 to 173,017 in 1980, 9,32 percent the Alaska Board of Game directed the De —
increase. Areas closely surrounding Anchor —partment of Fish and Game to award 750
age and Fairbanks grew at simillar raes. permits Ina random drawing. Anyone could
Because of the highways, Nelchina caribou goply; a $5.00 feewas required. The drawing
became the most eesily accessible caribou for permit system remains in effect tochy. The
both Fairbanks and Anchorage area hutters. Nelchina caribou herd has grown since 1971,

5



Figure 6. Following the collapse of the Nelchina caribou herd in 1071, the demand for permits soared. By 10S0, a

resident of the Copper Basin could expect toget a caribou pennit forhisown area only once everyfiveyears.

S0 the number ofpermits has grown 1 2,230.

While the drawing system helped the de-
partment restore the Nelchina herd, ivirtu-
allyclosed huntiing to Copper Basin residats.
In the firstyear, a hunter 3 chance of being
drawn was about one Intwo. The next year, it
was one Inthree and the nextyear, one infaur,
By 1984, the chance of being drawn was less
than one In six (Figure 6).

In addrtion, the @&l hunt favored road ac-
s, the method used by most urban hunters.
Most local residents traditically hunted in
winter, but in 1972 the winter season was
closad. Because of these regullatory changes,
Nelchina caribou ceased to be a dependable
resource for local residats. Given continuing
growth of urban demand, itwas unlikelyever
1o be so aain.

Some Copper Basin residats took their
chances inthe drawing, some stopped hunting
caribou, and some hunted illeplly. In 1990, a
Gulkana man was charged with hunting G-
bou In the winter, out of season. He argued
that the drawing permit hunt did not provide
for his sussistence uses, as required by the
subsistence lav. The ocourts agreed.

Consequently, the Board of Game reviened
information about customary and traditical
use of caribou by Copper Basin comunities,
The board also examined the impact of the
drawing permit systam,

In 1981 tre board fashioned a subsistence
drawing permithunt. One hundred fiftyofthe
1,655 Nelchina caribou permits were sstasice
for residants of the Copper Basin. The Board
also reopened a winter caribou season In
January and February, open only to Copper
Basin residents.

In 1986, the department began issuing sub—
sistaee permits through a registration system
rather than by a drawing. Since then, dl rural
Copper Basin residants have had an opportu-
nity to hunt caribou. The Board ofGame s=ts
asubsistence allocation, and the season closes
when the allocated number of caribou have
been taken.

Since 1981, the number ofNelchina caribou
has Increased. Consequently, the board hes
increased the number ofsubsistence and draw-
ing pemits aailable. But, as Figure 6 shons,
there are aill more hunters than there are
available caribou.



Some Effects of the Priority nities has been less than s often assumed.
While the priority has secured and iIn some
As we can see ntreNelchinaase, theeffects  @a.sss Increased the opportunities for susis—
of a rural subsistence priority were differait  tence uses since 1978, ikhas not done so at
forrural and non-rural Alaskans. For therural  gileait cost to resident (@e. non-rural) uses.
residats of the Copper River Bssin, the pri—
oriity restored and protected access tocaribou . Summary and Discussion
they had customarily and tradraaally usad.
For non-rural Alaskans, the subsistence prior— From 1978 through 1989, the subsistence law
ityreduced the number ofpermits available In  provided the framework for making suosis—
thedrawing by approximately 20 percent. This  tence hunting regulatios. A three-step proc—
meant a non—rural resicet"s chance of being esswas folloned by the Board of Game to
drawn was reduced from about one infneto  identafy rural subsistence uses and to develop
about one N sSIX regulatios. Subsistence hunting and fishing
Inaprevious section of thispaper, we com— were limited to local rural residentswith cus—
pared the number of huntingdaysavailableto  tomary ..d traditical use pattenms. This
subsistence and resident hunters statewice In- ensured that the subsistence hanest of any
19%0. InTable 1,we compare the number of particular fishorwildlife populationwould be
sustairneble and relatively predictable.
TABLE 1. NUMBER OF RESIDENT HUNTING DAYS The two most common advantages enjoyed
BEFORE AND AFTER SUBSISTENCE PRIORITY. by subsistence hunters have been longer sea—

1978-79  1989-90 sons and fewer restrictias on hom or antler
Resident Resident siz. The priority has been gpplied t© 38 per—
Season  Season Change centofcaribou hunts, 58 percent of dall sheep

Caribou 5,505 7,500 +1995 (+36%) hunts, and 45 percent ofmoose hunts. Inmost

Dall Sheep 1,855 1,900 +45  (+2%) other hunts, the priority has not been goplied.

Moose 2,961 2,671 -289  (-10%) Invirttally every instance where the prior—

ity has been goplied, resident and non-resi—
hunting days available o resident hunters In - dert hunts continued inrural aress, often un—
1978 (before the state™s subsistence lawwas — der the same regullations that existed before
goplied) and In 1989. Caribou, Dall shegp, the priaty. Since the prioritywent into effect,
and moose hunts were compared, because resident hunting seasons have increased for
they have been affected most by thepriarity.  caribou and Dall sheep, and have decreased
In the 11 years since the priority lawwas  formoose. Onlly one of 69 game management
adopted, resident hunting opportunities for  subunits had a subsistence hunt without an
caribou Increased by 36 perocent. Resident accompanying resident hunt (moose in ID).
opportunities for Dall sheep increassed by 2 The rural priority gave wildlife managers
percent, while opportunities for moose de— an effective management tool. In the Nelch—
creased by 10 percent. 1naexample, itprotected local hunters from
This comparison does not include other being overwhelmed by non-local hunters.

changes (eg- permit requirements or bag lmits) Before the rural subsistence prioritywas im—
that may have been gpplied toresidenthunts. plemented, hunting goportunities for rural
And trere isno way to ascertainhow seasons  Alaskans in some areas had been saverely
might have changed in the albbsence ofa prior— disrypted. With a rural priarity, both susis—
ity. But the comparison doessuggest et tte . tence *'md residenthunting opportunities have
prionty”seffect on resident hurting opportu— been able to continue in rural aress.
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MEMORANDUM State of Alaska

Department of Law

10 date

Don Collinsworth February 24, 1989
Commissioner file no
Department of Fish and Game 223-85-0135
TEL NO
415-3600
SUBJECT B - .
Lime Village decision
FROM

Larri Irene Spengler
Assistant Attorney General
Natural Resources Section

A recent federal district court decision in a case
challenging subsistence hunting regulations which apply to Lime
Village, a small rural community in Interior Alaska, has held
that the regulations were adopted without the required analysis
and record building, and has ordered the Board of Game to adopt
revised regulations ‘by June 15, 1989. Bobby v. State. A84-544

Civil. This memorandum describes action necessary under the
decision, summarizes the decision, and then sets out a table of
contents/synopsis of the decision. Please note that | am not
denominating this memorandum confidential, and it can be used by
department staff to explain the case to the public, if that s
useful.

As discussed below this decision will require an

executive session during the Board of Game meeting on March 8,
attendance by the chairman of the Boardof Game, the chairman of

the appropriate regional council, Steve Behnke, and myself at a
status conference in the judge's chambers in Anchorage on March
8, and will probably necessitate a short Board of Game meeting
before or after the Joint Board meeting in April. The decision
is very significant for fisheries, as well as game, and | am

asking the Division of Boards to distribute a copy of both the
58-page decision and the three page order, along with this memor-
andum, to all Board of Game members, while | will provide copies
to Board of Fisheries members during the Juneau meeting.

This decision is significant, not only because of its
contents, but because Judge Holland, iv,s author, is the judge who
is presiding over John v. State (the Batzulnetas Copper River

subsistence fishing case) and any proceedings required in
Kenaitze v. State on remand. Thus, thefact that thedecision in
Bobby evidences a good understanding of the history of the state

and federal subsistence laws, the relevant Alaska court cases,
and the regulatory process in Alaska, and that the judge adopted
a deferential, "reasonable and not arbitrary”™ standard to review
the regulations, is encouraging.
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In summary, the judge held that seasons and bag limits
are permissible under the subsistence law, but only when those
seasons and bag limits are consistent with customary and tradi-
tional wuses. He indicated that he would defer to the Board of
Game's determinations, but that in this instance, in part because
of the (at that time) constantly changing ground rules wunder
which the Board of Game was operating, the analysis required by
the state 1986 subsistence law about how much moose and caribou
were needed to accommodate subsistence hunting by residents of
Lime Village was not done. The judge also held that the existing
Board of Game record did not reconcile a specific finding by the
board that residents of Lime Village had historically harvested
moose and caribou opportunistically throughout the year with the
seasons contained in the regulations, nor did the record recon-
cile the evidence therein that the best hunters from Lime Village
did most of the hunting and shared with the other villagers with
the bag limits contained in the regulations. The judge also
interpreted the state "no subsistence defense" statute in a way
which he believed was consistent with fundamental principles
which allow a defendant to challenge the validity of a regulation
he or she is charged with violating, and with the Alaska Supreme

Court's ruling in Eluska.

Judge Holland commended the Board of Game for its
efforts with respect to Lime Village, recognizing the difficul-
ties it faced at that time wunder the changing ground rules of
Madison and Eluska, and also refrained from issuing a preliminary
injunction. Instead, the court has ordered that the state submit
revised caribou and moose subsistence regulations for residents
domiciled in Lime Village by June 15, and that the attorneys, the
chairman of the Board of Game, the chairman of the appropriate
regional council, the director of the Subsistence Division
(requested by a follow-up phone call), and the mayor or elder of
Lime Village, if possible, attend a status conference in his
chambers in Anchorage on March 8 at 4:00 p.m.. By copy of this
memorandum, | am asking the Division of Boards to ensure that an
executive session is scheduled during the Board of Game meeting
in Anchorage on March 8, probably for late morning, at which time

I will explain the litigation and its implications, and that who-
ever is elected chairman of the Board of Game is aware that he or
she will be required to attend the status conference with me. I

am also asking the Division of Boards to send a copy of the deci-
sion and order, as well as this memorandum, to the chairman of
the appropriate regional council, and to make arrangements to
have the chairman in Anchorage on March 8, in time to attend the
executive session on the lawsuit.
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The notice for the Board of Game meeting beginning on
March 6 and running through March 22 would not allow action at

that meeting on Lime Village caribou regulations. Therefore, |
have discussed with Beth Stewart the need to scheduleanother
Board of Game meeting, appropriatelynoticed, in time for the

board to address the Lime Village regulations and have them
submitted by June 15. The most obvious time to schedule that
meeting would appear to be just before or just after the Joint
Board meeting scheduled for (an as yet wunspecified) time in

Anchorage. | would appreciate it if the Division of Boards would
run the notice for that meeting, whenever wehave it, by me.
When | am talking with the Board of Game on March 8, we can

discuss whether the board feels another time would be more
appropriate or convenient. The judge has scheduled the status
conference to go over the proceaure the state will follow to com-
ply with the decision, and it will be useful if we can have a
general idea of the meeting schedule when we go into the status

conference on March 8.

Under cover of a separate, confidential, memorandum, 1
have sent a copy of this decision and order to the criminal divi—
sion and other attorneys in the Department of Law, as well as to
you and the governor®s office, to consider whether or not the
judge®™s ruling on the proper interpretation of the "no subsis—
tence defense"™ statute should be appealed. There 1is no need as
yet to make a decision with respect to that, or the judge®s other
determinations, since a final order will not be issued until the
judge approves the revised regulations the state 1is required to
submit. (Presumably, 1if the judge does not approve them, the
case will continue in some fashion, and eventually a final judg-—
ment would be entered, and an appeal would be appropriate at that
time.) Therefore, in this memorandum 1 am not going to discuss
the pros or cons of appealing, nor make a recommendation, as that
would be premature, and would also require that this memorandum
remain confidential.

Since the decision is so long, | thought it might be
useful if | provide a sort of combination table of contents/
synopsis of it to assist you in locating portions you may want to
review:
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Pages

1-6

7-9
10-15

13-14

14-15

15-26

15-19

20-21

223-85-0135

Description

Accurate description of the state and federal
subsistence laws, and their history

I[ssues in the case

Judicial enforcement procedures: the judge interprets
ANILCA § 807(a) in the same way the state does, that
is, that the court is to analyze the Board of Game's
action under the state law, which has been certified as
matching ANILCA, rather than directly und>;c ANILCA

Standard of review: the judge decides that since
formal rule making procedures are contomplated by

ANILCA and were followed by the board, he will set
aside the regulations only if they are "arbitrary,
capricious, or an abuse of discretion;" the judge cau-

tions, however, that even though the decision may have
been supported by

substantial evidence, where other evidence in
the record detracts from that relied upon by
the agency we may properly find the agency
rule was arbitrary and capricious.

Analytical framework: the judge states that his review
is limited to whether the regulations are "within the
grant of power accorded the Board of Game by Alaska's
second [1986] subsistence law," and whether or not the
Board of Game failed to use proper procedures.

Accurate history of the evolution of seasons and bag
[imit regulations applicable to Lime Village moose and
caribou hunting in the last few years.

Accurate description of the state system, including the
functions of the boards, the Department of Fish and
Game, the subsistence division and wildlife conser-
vation division, the advisory system, and the board's
regulatory cycles.

Board findings: the judge quotes and later heavily

relies the Board of Game's own findings with respect to
the use of caribou by residents of Lime Village, that
the residents are "extremely dependent on moose and
caribou,” that they are "probably the most geograph-
ically isolated and subsistence dependent people in the
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26-42

26-27

28

28-29

29

30-32

223-85-0135

state,”" that moose and caribou are particularly impor-
tant to Lime Village because they "supply the highest
of proportion of food eaten by residents of the area,"
that Lime Village residents have historically harvested
moose and caribou "on an opportunistic basis throughout
the year."

Determination of inconsistency with state law

Court commends the board; the court recognizedthat
“the job of dealing with subsistence was rendered even
more difficult for the Board of Game because it has
been caught between the demands of the courts of the
State of Alaska and the Alaska Legislature,” and fur-
ther, the court "commends the Board of Game for its
efforts to fit subsistence in its proper place in light
of the difficult (if not impossible) situation which
arose from the Madison decision."”

Season, and bag limit authority; the court concludes
that "clearly the Board of Game has the power to estab-
l[ish seasons and bag limits as to the subsistence
taking of moose and caribou."

Description of AS 16.05.258, the Alaska statute enacted
in 1986 which establishes the procedures under which
the Board of Fisheries and Board of Game are to iden-
tify fish stocks and game populations which are
customarily and traditionally used for subsistence in
rural areas, to find what portion, if any, can be har-
vested, and then how much of that harvestable surplus
is needed to provide a reasonable opportunity for
subsistence.

Three areas of inquiry; the court states it must ask
(1) whether seasons and bag limits on their face vio-
late the 1986 subsistence law, (2) whether the board
followed the "required statutory analytical process" in
adopting the seasons and bag limits for Lime Village,
and (3) whether the regulations are "arbitrary or
capricious in light of the evidence in the record."”

Seasons and bag limitS-_are_no_t necessarily incons.i-S-t-ent
with the subsistence law; the court explained that

if bag limits and seasons are imposed on sub-
sistence hunting, there must be substantial
evidence in the record that such restrictions
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are not inconsistent with customary and
ditional wuses of the game in question.

Page 6

tra-

It

must be clear in the record that subsistence

uses will be accommodated, as regards
the quantity or volume of use and
duration of the wuse.

both
the

The court explained that "if the required analysis were
performed, and with a supporting record, the season and

bag limit regulations now in force would survive
that the

tiffs' challenge.” However, the court noted

plain -

board must "in the future proceed with scrupulous care

and caution in imposing seasons and bag limits
" to ensure that they are consistent

sistence hunting,
with customary and traditional uses.

on sub-

31-32 Impermissible considerations; the court clarified that

the board cannot take the availability of one
game population or fish stock as an element

or consideration which may be employed

to

restrict or reduce the demonstrated customary
and traditional use of another game popula-

tion. Established use of moose may not

be

restricted solely because fish are available.
The Board of Game must determine separately

the level of subsistence usage of each
population.

game

The court also specified that "Need is not the stan-

dard. Again, it matters not that other food

may be available at any given time or place."”

32 Analysis and evidence deficient; in addressing
second and third inquiries of its analysis,

sources

the

described

at page 29 of the decision, the court concludes that
the regulations "are deficient and must be re-evaluated

by the board."

33 1986 law applies: the court explains that one of the
problems with the regulations is that the work on them
and the findings wunderlying them were largely done
before the 1986 state subsistence law was enacted, and

that 1986 law is the one against which they
evaluated.

must be
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35-36

36-38

38-39
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Deficient under 1986 law: the court explains that

because most of the work was done before the 1986 Ilaw
was enacted, the regulations "were not promulgated
through the use of procedural analysis mandated by
Alaska's second subsistence law . . . and do not have
the required evidentiary support.”

Conflict with finding: th-S. court relies on the board's

1985 finding that Lime Village residents historically
harvested moose and caribou "on an opportunistic basis
throughout the vyear,” and explains that the record
before the court at this time does not explain how the
board reconciled that finding with regulations which
close the hunting season on moose for six months and on
caribou for four months. The court concludes that the
regulations must be deemed arbitrary at this time, on
this record, for they "substantially fail to accommo-
date what the board has determined to be the customary
and traditional use of moose and caribou."

Bag limits lack required .underlying analysis.: the

court explains that because most of the work was done
before the 1986 subsistence law, the board did not make
the "express numerical findings which the second Alaska
subsistence law requires." The court explains that the
board has not on the record "come to grips with the
question of how much game— how many moose and cari-
bou—were required to accommodate the customary and
traditional use of these game populations by Lime

Village residents.” Thus, the judge finds that is not
possible for him "to ascertain how the board reached
its determinations . . . that the specified bag limits

would accommodate the Lime Village subsistence usage of
moose and caribou."

Bag limits inconsistent._w.itlLjevidence; in addition,

the court noted that there is "substantial evidence" in
the record that moose and caribou are "taken by a few
hunters who then share their take with the whole com-
munity . ... Simply put, the very' young, the old, and
the infirm of the community are provided with meat by
the healthy adult members of the community who are

skilled are hunting." The court explained that is not
clear from the board findings or discussions how that
evidence "interrelates with bag limits." The court was
"“concerned that the established bag Ilimits do not

accommodate this traditional aspect of Lime Village
hunting of moose and caribou." (It is wuseful to note
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that under AS 15.05.330(c), the Board of Fisheries and
Board of Game do have the authority to establish com-
munity quotas, rather than managing under individual
bag limits.)

39-40 Cautions regarding data: the court noted that data
about subsistence uses is "likely to be skewed downward
due to the fact that subsistence hunting was for some
early years carried on, quite probably illegally with
respect to both bag limits and seasons, under sport
hunting regulations and most recently under subsistence
regulations which (by the Board of Game's own eval-
uation) failed to accommodate Lime Village area
requirements.” The court cautioned that "the Board of
Game and the Division of Subsistence of the Department
of Fish and Game must do their best to correct and
adjust their data to take account of the under-report-
ing which almost surely occurred as a result of fear of
criminal sanctions which could follow accurate report-
ing ... in excess of bag limits or out of season.’
The court further wurged that plaintiffs "cooperate
fully with regulators, through their advisory commit-
tees and regional council, in making a record that will
support the regulations which are ultimately adopted."”

40-41 Reasonable opportunity; in discussing the "reasonable
opportunity” standard contained in AS 16.05.258, the
judge explained that he understands that "recognized
scientific principles of game management involve pro-
fessional judgment based upon surveys which cannot be
exact or calculated with mathematical precision, that

successful hunting is partly skill and partly chance,
and that subsistence hunters cannot bhe guaranteed that
they will locate some predetermined number of moose or
caribou in a given area and take them in a given period
of time." The judge acknowledged that "all the vari-
ables—the predications, the skill, and chance— impact
actual results. If the [reasonable opportunity] lan-
guage is reflective of the vagaries of the foregoing
variables, it is no cause for particular concern at
this time."

42 Remand for revised regulations: the judge declines to

issue an injunction against the enforcement of the
existing regulations, but does order the state to sub-
mit revised regulations, adopted 1in conjunction with
the required analysis, and with a record reconciling
the evidence to the regulations, by June 15.
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42-46 Antlerless moose: the court agrees with the attorney
general's interpretation of AS 16.05.870, which the
Department of Law has determined "must be implemented
by the advisory committees and the board in a manner
consistent with the mandate that customary and tradi-
tional uses in rural Alaska are to be authorized unless
sustained yield or subsistence uses themselves would be
jeopardized.” (This matter has been addressed by the
Department of Law in 1987 Inf. Op. Att'y Gen. (Mar. 16;
661-87-0302).)

46-58 Interpretation of "no subsistence defense”_statute:
the court describes the history of the adoption of
AS 16.05.259, as part of the 1986 subsistence legis-
lation. The court holds that the statute is not
inconsistent with ANILCA, and frames the issue in terms
of whether plaintiffs have the opportunity to challenge
subsistence regulations which they may be charged with
violating. The judge discusses the Alaska Supreme
Court's decision in Eluska, which the federal court
interprets to speak to a situation in which there are
no regulations, rather than regulations which are
allegedly invalid. The court concludes that the pro-
vision was "intended to preclude a defendant in a
criminal proceeding from a claiming a subsistence right
in gross outside of and apart from wvalidly enacted

subsistence hunting regulations,” and finds that the
legislative history of the statute supports that con-
clusion. The court quotes a portion legislative

history which the judge believes indicates that the
legislature did not intend "to limit a persons ability
to challenge a regulation that is wunreasonable in its
terms or fails to provide a reasonable opportunity to

satisfy subsistence wuses,” in a criminal as well as
civil context. Further, the court notes that funda-
mental principles allow defendants to challenge

statutes or regulations wunder which he or she is
charged, and that "the intent of the Alaska Legislature
was that such challenges be permitted."” In a footnote
on page 56, the court specifically expressed no opinion
on the enforceability of AS 16.05.259 in a situation
which involved an absence of subsistence regulations,
instead of allegedly invalid regulations.
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Since | already sent you a copy of the memorandum of
the decision and the order in <conjunction with the earlier
confidential memorandum on the "no subsistence defense" interpre-
tation, | will not enclose another copy with this memorandum.
However, | will send those enclosures to the distribution list on
this memorandum, other than those who have already received a

copy.

If you have any questions please do not hesitate to
call.

LIS:tg

cc wi/enclosures:

Norman Cohen, Deputy Commissioner
Warren Wiley, Assistant Commissioner
Steve Behnke, Director

Subsistence Division
Beth Stewart, Director

Division of Boards
Lew Pamplin, Director

Division of Wildlife Conservation
Ken Parker, Director

Division of Commercial Fisheries
Norval Netsch, Director

Division of Sport Fish
Department of Fish and Game

Tom Koester, (for circulation)
Juneau AGO

Mike Frank (for circulation)
Anchorage AGO

John McDonaugh (for circulation)
Anchorage AGO

cc w/o enclosures:
Doug Baily
Ron Lorensen
Bonnie Harris
Lance Nelson
Juneau AGO

Larry Weeks
Criminal Division

Denby Lloyd
Office of the Governor
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

WASILIE P. BOBBY, SR., Individu-
ally and on Behalf of the People No. A84-544 Civil
of Lime Village,

Plaintiffs,
VS.

STATE OF ALASKA,

MEMORANDUM OF DECISION
Defendant.

This case raises important questions of first impres-
sion for the court with respect to the validity of regulations
promulgated by the Alaska Board of Game for the implementation of
subsistence hunting rights which are protected by federal law.

BACKGROUND

In 1973, Congress began considering what ultimately
bhecame tne Alaska National Interest Lands Conservation Act
(ANILCA). ANILCA became law on December 2, 1980, as Pub. L.
No. 96-487, 94 Stat. 2371, 16 U.S.C. 8§ 3101-3233.1 Title VIII

Pub. L. No. 96-487 is hereafter referred to as "ANILCA
8
cc: J. Bush (AK LEGAL SEKV)
L. Spengler (AAG-rK)
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of ANILCA pertains to the "subsistence way of life", making;

provision for subsistence management and use of "public Ulands"™ in

Alaska. ANILCA & 801-816, 16 U.S.C.&8 3111-3126, Title VIII.
The term "public lands” 1is defined by ANILCA& 102(3). 16 U.S.C.
83102(3).With certain exceptions "public lands™ are lands

situated in Alaska, the title to which is in the United States
after December 2, 1980.

Lands owned by the State of Alaska and privately owned
lands were thus not directly affected by ANILCA. However, ANILCA
8 805(d), 16 U.S.C. &3115(d), provided that the State of Alaska
might opt to enact laws of general applicability consistent with
ANILCA and therebybecome entitled to manage fish and game on

public lands as well as state-owned Jlandsin Alaska. ANILCA

& 805(d) provides:

(d) The Secretary shall not implement [the
federal subsistence management program] if
within one vyear from December 2, 1980, the
State enacts and implements Jlaws of general
applicability which are consistent with, and
Uiich provide for the definition, preference,
and participation specified in, sections
3113, 3114 and 3115 of this title, such laws,
unless and until repealed, shall supersede
such sections insofar as such sections govern
State vresponsibility pursuant to this sub-—
chapter for the taking of fish and wildlife

on th oublic lands for subsistence uses.
Laws tibLublishing a system of local advisory
committees and regional advisory councils

consistent with this section shall provide
that the State rulemaking authority shall
consider the advice and recommendations of
the regional councils <concerning the taking
of fish and wildlife populations on public
lands within their respective regions for
subsistence uses. The regional councils may
present recommendations, and the evidence

MEMORANDUM OF DECISION Page 2 of 58



1 upon which such recommendations are based, to

the State rulemaking authority during the

2 course of the administrative proceedings of

such authority,, The State rulemaking author —

3 ity may choose r.ot to follow any recommenda—

tion which it determines 1is not supported by

4 substantial evidence presented during the

course of its administrative proceedings,

5 violates recognized principles of fish and

wildlife conservation or would be detrimental

6 to the satisfaction of rural subsistence

needs. If a recommendation is not adopted by

7 the State rulemaking authority, such author—

ity shall set forth the factual basis and the

8 reasons for its decision.

9 Anticipating the enactment of ANILCA by over two years,
10 the Legislature of the State of Alaska adopted a subsistence
11 priority statute in 1978. Ch. 151, SLA 1978.~ Significantly,
12 the Alaska priority for subsistence fishing and hunting thuslyv
13 created was not restricted to Alaskans vresiding in rural areas.
14 Howaver, the Alaska Board of Fisheries adopted first a policy and
15 later a regulation x-zhich in effect linked subsistence fishing to
16 particular geographic communities. Effective May 30, 1982, the
17 Board of Fisheries and the Board of Game jointly adopted a regu—
18 lation which for the first time expressly associated subsistence
19
20
21
22
23 The full text of ch. 151, SLA 1978, 1is reproduced in

Appendix I at 1-5, inasmuch as relevant provisions are no
24 longer published 1in Alaska®s fish and game <code (Alaska
Statute 16), nor 1is it readily available 1in print elsewhere.

25
5 AAC 801.597, reprinted in Madison V. Alaska
26 Department of Fish & Game, 696 P.2d 168, 172 (Alaska 1985) .
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fishing and hunting rights with rural residents through regula-
tions adopted in 1982. 5 AAC § 99.010 (1982).~

By various submissions made by the State of Alaska
between December 2, 1981, and April 29, 1982, the State of Alaska
obtained, on May 14, 1982, a determination by the Secretary that

the State"s:

[Subsistence Pjrogram will be in compliance
with Sections 803, 804, and 805 of ANILCA as
of June 2, 1982. As a result of this certi-
fication of compliance, the State retains its
traditional role 1in the regulation of fish
and wildlife resources on public Jlands 1in
Alaska.

Letter, James Watt (Secretary) to Jay Hammond (Governor of
Alaska), dated May 14, 1982; Appendix Il at 1. By reason of the
foregoing determination, Alaska“s 1978 subsistence priority
statute became operative as to all state lands and to virtually
all federally owned lands 1in Alaska.

Alaska"s first subsistence fishing policies were
successfully challenged in Madison v. Alaska Department of Fish &
Game, 696 P.2d 168 (Alaska 1985). The Alaska Supreme Court held

that Alaska®s priority for subsistence fishing (and therefore

Appendix 1 at 12-13. The Alaska Board of Fisheries
understood ch. 151, SLA 1978, (in particular § 17,
AS 16.05.940(23) (1978)) to permit the restricting of fish-
ing by area of residence as a part of "first tier" subsis-
tence use management, that 1is, area restrictions on use not
preceded by elimination of other consumptive uses such as
sport and commercial Tfishing. See Madison v. Alaska Depart-
ment of Fish & Game, 696 P.2d 168, 174 (Alaska 1985)

MEMORANDUM OF DECISION Page 4 of 58
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presumably hunting also) would not permit the implementation of
the subsistence community concept. After a detailed review of
the legislative history of ch. 151, SLA 1978, the Alaska Supreme
Court observed:

The legislative history indicates that the

legislature 1intended to protect subsistence

use, not limit it. The words "customary and

traditional” serve as a guideline to recog-—
nize historical subsistence use by individu—

als, both native and non-native Alaskans. In
addition, subsistence use is not strictly
limited to rural communities. For these rea-
sons, the board®"s interpretation of "custom-—
ary and traditional™ as a restrictive ternm
conflicts squarely with the legislative
intent.

Madison, 696 P.2d at 176 (emphasis supplied, footnote omitted).

At this juncture, the Alaska Supreme Court makes refer —
ence to ANILCA in a footnote. In addressing an argument made by
the Board of Fisheries, the Alaska Supreme Court observes that
legislation pending before Congress with regard to subsistence
hunting and fishing ahen the Alaska Legislature adopted ch. 151,
SLA 1978, did not then contain the "rural Alaska resident” limi—
tation which ultimately became a part of ANILCA as now expressed
in ANILCA &803, 16 U.S.C. & 3113. In retrospect, it 1is clear
that Alaska®"s first subsistence law failed in one material
respect to anticipate what Congress would require in ANILCA:
ch. 151, SLA 1978, did not restrict the subsistence priority to
rural Alaskans.

As a consequence of Madison, on September 23, 1985, the

Secretary advised the Governor of the State of Alaska that the

MEMORANDUM OF DECISION Page 5 of 58
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State®"s subsistence program was no longer in compliance with
ANILCA. Letter, Department of the Interior to Governor William
Sheffield, dated September 23, 1985; Appendix Il at 2. The
Secretary further advised the State that it had wuntil June 1,
1986, to bring its subsistence program into compliance with
ANILCA; that is, "requir[ing] that the subsistence preference be
limited to those rural Alaskans who customarily and traditionally
make use of subsistence resources."” 1d.

In response to the foregoing, the Alaska Legislature,
in early 1986, adopted Alaska®"s second subsistence law, ch. 52,
SLA 1986. This act effected multiple amendments to the earlier
subsistence statute. The main operative provision of chapter 52
is codified as AS 16.05.258 which, alone with applicable statu-—
tory definitions, expressly limit subsistence hunting and fishing

to rural areas of the state and those residing 1in rural areas.-~

The full text of ch. 52, SLA 1986, is reproduced 1in
Appendix I at 6-11 1inasmuch as it is difficult to identify
the various provisions of this chapter in codified form as a
part of AS 16. Hereinafter, chapter 52 is sometimes referred
to for convenience as "Alaska®"s second subsistence law™.

The question of whether or not the State of Alaska has
defined rural areas in too restrictive a fashion to comport
with the requirements of ANILCA 1is the subject of a recent
decision by the Ninth Circuit Court of Appeals 1in Kenaitze
Indian Tribe v. State of Alaska, 860 F.2d 312 (9tH Cir.
1988) . The mandate of the court of appeals has not yet
issued with respect to this decision. There 1is no dispute
here as regards the Lime Village area being rural.

MEMORANDUM OF DECISION Page 6 of 58



PLAINTIFF®"S CLAIMS
Based upon the respective regulation-authorizing provi—
sions of ch. 151, SLA 1978, and ch. 52, SLA 1986, the Board of
Game has promulgated a series of regulations having application

to hunting moose and caribou 1in Game Management Unit 19 which

includes Lime Village, Alaska. These regulations form the basis
for plaintiffs® complaint. They are collected 1in Appendix | at
14-32.

The issues raised by plaintiff Bobby and the class of
Lime Village residents certified by the court have changed with
time and the additions, deletions, and amendment of regulations
pertaining to hunting 1in the vicinity of Lime Village, Alaska.
The 1issues have most recently been framed by a second amended and
supplemental complaint filed on October 16, 1986 (Docket No. 39).
This complaint focused upon the <closed, season, individual bag
limit, village harvest quota, and management area restrictions
imposed on Lime Village residents by the Board of Game, as well
as two collateral 1issues which are suggested by these regulations
or the potential enforcement of them. Plaintiffs contend that
the regulations are arbitrary, unreasonable, and unnecessary, and
that they "fail to accord to plaintiff and his class the priority
for non-wasteful subsistence wuses required by Section 804 of
ANILCA."™ Second Amended & Supplemental Complaint at 9, 1T 15.

Plaintiffs seek a declaration that the closed season,
bag Ulimit, village harvest quota, and management area restric—

tions are unlawful. Plaintiffs seek an injunction from the court

MEMORANDUM OF DECISION Page 7 of 58
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requiring the
incorporation
the subsistence

The

<t I

State to subnit to the court, for anoroval

into a final judgment, vregulations pertaining

uses of moose and caribou by the plaintiffs.

defendant denies the essential operative allega—

tions of the complaint.

The

will be discussed in the following order:

1A,

11B.

Defendant®"s motion for summary judgment,

which addresses the principal issues

raised by plaintiffs®™ second amended and

supplemental complaint; namely, the
regulation of the taking of moose and

caribou through the 1imposition of hunt-

irs seasons and bae; limits.

Plaintiffs®™ supplemental motion for par—
tial summary judgment on a collateral

issue, pertaining to the taking of
antlerless moose and the impact of
AS 16.05.780 thereon.

Defendant®s motion to dismiss, also

directed at the antlerless moose stat—
ute. This motion to dismiss also seeks

to carve out of plaintiffs®™ complaint a
challenge to the <creation of a manage—

ment area for Lime Village.

MEMORANDUM OF DECISION Page 8 of
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I11. Plaintiffs®™ motion for partial summary
judgment, which puts before the court a
second collateral issue <concerning the
interpretation and application of
AS 16.05.259, which statute purports to
prohibit persons such as plaintiffs from
asserting subsistence priority rights as
a defense to state prosecution for the

violation of game regulations.

DISCUSSION
l.
Regulation of the Taking of "cose & Caribou
The court takes wup first the issues which are the
primary focus of the case and the State®s motion for summary
judgment. This motion brings before the court the contentions of
plaintiffs” second amended and supplemental complaint with
resoect to the imposition of seasons and bag limits on the taking
of caribou and moose by the residents of Lime Village (the plain—
tiffs here). The motion 1is opposed. Before addressing the sub—
stance of these issues, some preliminary comments upon the nature
of these proceedings, and 1in particular the scope and type of
judicial proceedings under ANILCA &807, 16 U.S.C. 8 3117, are

appropriate.
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A.
Judicial Enforcement of ANILCA

Section 805(a)-(c) of ANILCA, 16 U.S.C. 83115(a)-(c),
sets out the basic federal structure for implementation of the
subsistence rights created by Title VIII of ANILCA on public
lands within the State of Alaska. Prior to ANILCA, management of
fish and wildlife on public lands 1in the State of Alaska had been
carried out by the State of Alaska through its Department of Fish
R Game. Rut for the provisions of ANILCA &3805(d), 16 U.S.C.
8 3115(d), management of fish and game on federally owned public
lands in the State of Alaska would have been given over to the
Department of the Interior.

ANILCA 8 505(d), 16 U.S.C. ] 3115(d), in substance
provides that the Secretary will not ir.olement the federal sub-
sistence priority program 1if the State of Alaska, ™"enacts and
imnplements laws of general applicability which are <consistent
with, and which provide for the definition, preference, and

participation specified in, &8 3113, 3114, and 3115 of [ANILCA]."

ANILCA 58 (303, 504, and 805. The State of Alaska has adopted
such a law in Chapter 52, Session Laws of Alaska 1936,
AS 16.05.258. Section 6, ch. 52, SLA 1986, AS 16.05.253, sets

forth the detailed procedure by which the Board of Game is to
allocate fish and game for subsistence uses. Plaintiffs do not
challenge the consistency of ch. 52, SLA 1986, with ANILCA.

AS 16.05.255 has at all times here pertinent provided

generally that:

MEMORANDUM OF DECISION Page 10 of 58
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(a) The Board of Game may adopt regulations
it considers advisable in accordance with the
Administrative Procedure Act (AS 44,62) for

et t™*

) establishing open and closed seasons
and areas for the taking of game;

(4) setting quotas, bag limits, harvest

levels, and se:<, age, and size limitations on

the taking of game
Section 6, ch. 52, SLA 1986, AS 16.05.258(f), specifically pro—
vides that;

(f) Takings authorized under this section

are subject to reasonable regulation of

seasons, catch or bag limits, and methods and

means
Pursuant to the foregoing state authorit”’, the Board of Game has
undertaken from time to tine the enactment of various regulations
pertaining to the taking of noose and caribou by plaintiffs,
residents of Lime Village, Alaska.

It is entirely <clear that Congress understood that
there would be state regulation of subsistence wuses and made
provision for the same in ANILCA. In this regard, ANILCA
8805(d), 16 U.S.C. j 2115(d), in authorizing state management of
subsistence uses, provides in part;

Laws establishing a system of Jlocal advisorv

committees and reeional advisory councils

consistent with this section [16 U.S.C.

& 3115] shall provide that the State rule-

making authority shall <consider the advice

and recommendations or the regional councils
concerning the taking of fish and wildlife

MEMORANDUM OF DECISION Page 11 of 58



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(Emphasis

< I

populations on public lands within their
respective regions for subsistence uses.
...If a recommendation 1is not adopted by the
State rulemaking authority, such authority
shall set forth the factual basis and the
reasons for 1its decision.

supnlied.) Plaintiffs do not challenge the

Game®"s power to promulgate regulations.

Plaintiffs do challenge the Board of Game~"s

Board

of

various

regulations which establish seasons and bag limits for the taking

of moose

and caribou. They contend these regulations are

trary, unreasonable, and unnecessary, and they fail to

“arbi —

accord to

plaintiff and his class the priority for non-wasteful subsistence

uses required by Section 804 [16 U.S.C. 8 3114] of

Plaintiffs® Second Amended and Supplemental Complaint at

Section 807(a) of ANILCA, 16 U.S.C. §3117(a),

in pertinent part:

Local residents ... aggrieved by a failure of
the State ... to provide for the priority for
subsistence uses set forth in section 3114 of
this title (or with respect to the State as
set forth in a State law of general applica—

bility if the State has fulfilled the
requirements of section 3115(d) of this
title) may ... file a civil action in the

United States District Court for the District
of Alaska to require such actions to be taken
as are necessary to provide for the priority.

...In a civil action filed against the State,

the court shall provide vrelief, other than
preliminary relief, by directing the State to
submit regulations which satisfy the require—
ments of section 3114 of this title; when
approved by the court, such regulations shall

be incorporated as part of the final judicial

order, andsuchorder shall be valid only for
such period of time as normally provided by
State law for the regulations at issue.
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Defendant does not challenge this court®s jurisdiction,
nor does it contest this court®s authority under ANILCA 8807,
16 U.S.C. & 3117, to invoke the remedy which plaintiffs seek 1in
the event that the Board of Gare regulations are found deficient
or unlawful. It is therefore this court"s duty to determine
whether or not the Board of Game has failed to afford subsistence
uses of moose and caribou the priority to which these uses are
legally entitled and, 1if so, to require defendant, through its
Board of Game, to adopt and to submit new regulations to the
court for review.

Section 807 of ANILCA, 16 U.S.C. 8 3117, does not
prescribe any particular mode of analysis for an inquiry into the
consistency of state rulemaking with the State®s general law on
subsistence. Since both ANILCA 5 505(d), 16 U.S.C. 8 3115(d),
and AS 16.05.255(a) expressly contemplate a formal rulemaking
process, and since it is abundantly clear, from the record before
the court, that the State of Alaska undertook to employ a formal
rulemaking process as required by AS 16.05.255(a), the court
selects as the appropriate node or scooe of review that emploved
in analogous federal proceedings for the review of formal rule-

making undertaken by federal agencies.”™ Thus, "rulemaking must

The court recognizes that the State does not have the
status of a federal agency. Kenaitzp Indian Tribe v. State
of Alaska, 860 F.2d 312, 313-F5 (9th Cir. 1988). The scope
of review here adopted is appropriate to the state"s status
as a "separate sovereign™. Id. at 314.

MEMORANDUM OF DECISION Page 13 of 58



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

AO 72
Sav.8/82)

C r

be setaside 1if arbitrary, capricious, or an abuse ofdiscre—
tion." Citizens to Preserve Overton Park, Inc. v. Volpc,
401 U.S. 402, 413-14 (1971); American Tunaboat Association V.
Baldridge, 738 F.2d 1013, 1016 (9th Cir. 1984). In the latter
case, the Ninth Circuit Court of Appeals elaborated on thescope
of review iIn cases such as this as follows:

Despite the narrow scope of review under
this standard and the broad discretion
afforded NCAA in administering the MMPA, we
afixrm the decision of the district court.
In doing so, we have 1in mind the rule that,
even though an agency decision may have been
supported bv substantial evidence, where
other evidence 1in the record detracts fronm
that relied "Don by the agency we may prop—
erly find ti.e agency rule was arbitrary and

capricious.

ld. at 1016.

More generally, but also aDpropriate to this case,
Professor Davis in his text addressed the issues which might
arise with vregard to legislative rulemaking (and plainly the
regulations with which we deal are such) as follows:

Whenever a legislative body has delegated
power to an agency to make rules having force
of law (whether or not the delegation is
explicit) the rules the agency makes pursuant
to the granted power have the same force as a
statute if they are valid, and they are valid
if they are constitutional, within the
granted power, and 1issued pursuant to proper
procedure; a court may no more substitute its
judgment as to the content of a legislative
rule than it may substitute its judgment as
to the content of a statute.

K.C. Davis, Administrative Law & Government at 119 (2d ed. 1975).
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In this case, the <challenge 1is not a constitutional
one. Rather, the 1issues presented here have to do with whether
or not the Board of Game regulations imposing seasons and bag
limits upon subsistence hunters are or are not "within the grant
of power"™ accorded the Board of Game by Alaska®™s second subsis—
tence law. Id. The case also presents 1issues of whether or not
the Board of Game failed to use proper procedures. The court®"s
point of reference for purposes of evaluating the Board of Game
regulations is Alaska®s second subsistence lax* because, as dis-
discussed in the above background material, the State"s regula-—
tory scheme has “supplant[ed] the federal vregulatory scheme™.
Kenaitze Indian Tribe, at 314. Regulations which are not within
such grant are unlawful and must be enjoined as vrequired by

ANILCA §807(a), 16 U.S.C. 5 1317(a).

History of Adoption of
Bag Limits & Seasons for Lime Village

The wunderpinnings for defendant®s motion for summary
judgment on the 1issue of the lawfulness of the Board of Game®s
regulations pertaining to the taking of moose and caribou by
plaintiffs are to be found in state law and the record of pro-—
ceedings before the Board of Game. There is no disagreement

between the parties as regards the makeup of that administrative
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1 record which consists of both transcribed Board proceedings and

2 exhibits.®

3 The Alaska Board of Game 1is established for the pur—
4 poses of "conservation and development”, and is composed of seven
5
6
During the course of its analysis of the Board of Game
7 proceedings, the court became uncertain as to whether
certain of the exhibits before the <court were actually
8 before the Board of Game. Since the <court"s task 1is to
evaluate the work of the Board of Game and the consistency
9 of that work with state law, it 1is not appropriate (except
in unusual circumstances and for good cause shown) that the
10 court consider evidence which the Board of Game did not have
an opportunity to consider during the course of its proceed—
11 ings. Counsel have informally advised the court that the
Board of Game considered the following State exhibits now
12 before the court 1in promulgating the regulations in ques—
tion: State®s Exhibits 1 through 5, 11, 12, 15 through 22,
13 and 24 through 27, and plaintiffs® Exhibits 5 and 6 and 16
through 22 were before the Board of Game. Additionally, a
14 report entitled "Land Use and Economy of Lime Village",
Technical Paper No. SO of the Alaska Department of Fish &
15 Game, Division of Subsistence, bv Priscilla Russell Kari,
(the "Kari Report™ herein) was before the 3ocard of Game and
16 has been considered to be plaintiff*s Exhibit 1. The Kari
Report was submitted to the court as a part of plaintiffs”®
17 motion for certification of the residents of Lime Village as
a class. This document is probably the most 1important
18 source of background data available to the Board of Game
during its consideration ofthe regulations 1in question.
19 With regard to these exhibits, the reader must wunderstand
that there were ongoing proceedings before the Board of Game
20 from 1985 through April, 1987. The court deems it necessary
and appropriate that the continuum of this process be under —
21 stood 1in evaluating the final regulations of the Beard of
Game which are under direct consideration by the court. The
29 State has also submitted as exhibits certain of the regula—
tions which the Board of Game adopted from time to time here
23 pertinent (Exhibits 9, 10, and 14) and the findings of the
3oard of Game in connection with certain of these regula-—
24 tions (State"s Exhibit 14). Certain of the exhibits
(State"s Exhibits 6 through 8) were not considered by the
25 Board of Ganme. Exhibits 6 and 8 are depositions taken in
this case which were reviewed by the court solely for
26 background purposes.
MEMORANDUM OF DECISION Page 16 of 58
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members. AS 16.05.221(b). The board members are not state
employees, and meet two or three times a year to adopt hunting
regulations. The Board of Game 1is distinct from the Alaska
Department of Fish & Game which is a full-time state agency, the
powers and duties of which are set out in general in AS 16.05.020
and AS 16.05.050. The department has within it a number of divi-
sions, including the Division of Game and the Division of Sub-
sistence. The responsibilities of those divisions generally
consist of compiling biological information about the resources,
and to some extent about the harvest of resources, and providing
that information to the Board of Game. The Division of Subsis-
tence 1is statutorily charged with conducting socio-economic and
resource use vresearch, the data from which 1is provided, to the
Board of Game to assist it in making vregulatory decisions.
AS 16.05.094.

ANILCA & C05(d), 16 U.S.C. & 3115(d), mandates that any
Alaska general subsistence law make provision for advisory
committees and regional councils, and board consideration of
their recommendations. In 5 AAC g 96, the ioint Boards of
Fisheries and Game have established a system of advisory commit—
tees throughout the state, pursuant to their authority wunder
AS 16.05.260. There are currently approximately 75 advisory

committees which hold meetings and provide a vehicle for public

input to the board process. Individuals are able to testify or
submit written comments to the committees directly. 5 AAC
8 96.021 and -.050. The advisory committees are permanent
MEMORANDUM OF DECISION Page 17 of 58
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committees established at geographic locations throughout the
state, sometimes serving more than one community, with specified
representation from their constituent communities.

The joint Boards of Fisheries and Game have also
established six fish and game regional councils, composed of the
chairmen of the advisory committees within each region. 5 AAC
8§ 96.220. The specified functions of the —councils include
holding public meetings to provide a forum for, and to assist the
advisory committees in, obtaining opinions and recommendations

from people 1interested 1in fish and wildlife matters so as to
achieve the greatest possible 1local participation in the deci—
sion-making process." 5 AAC 8 96.250(b). If a regional council
makes a recommendation to the board concerning subsistence uses,
the board should implement that recommendation unless it deter —
mines that it is not supported by substantial evidence presented
during the board meeting, violates recognized principles of
conservation, or would be detrimental to subsistence. 5 AAC
896.610(e) .9

The format of the regulatory cycle of the Board of Game
follows generally the same pattern for each meeting. 5 AAC
5 96.610. Certain kinds of regulations are open by the board for

review and, several months before the meetine date, the Board of

Game puts out a "call for proposals™ to the public which 1is dis-

This special deference to regional council recommenda—
tions mirrors ANILCA & 805(c), 16 U.S.C. & 3115(c).
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tributed to the advisory committees, and to any other 1interested

individuals or groups. A period of time follows during which the

public, including the advisory committees, <can submit proposals

for the Board of Game either to modify or repeal existing regula—
tions or to adopt new regulations. The advisory committees meet

during that time period to develop any proposals to submit. The

proposals are transmitted to the department which assembles a
proposal packet and sends those back out to the public and the

advisory committees for review and comment. Written comments on

the proposals may be submitted once the proposal packet has been

distributed. The advisory committees generally have another set
of meetings during this period to review those proposals and to
develop positions on them. This proposal packet 1is 1in addition

to the legal notice required by the state Administrative Proce—
dure Act, AS 44.62.190.

The Board of Game meetings are organized largely on a
regional basis, so that people are able to talk about all the
different species that occur in a particular region, and not have
to remain at the location of the meeting for 1its entire duration.
In proceeding through each geographic area of the state during a
meeting, the board follows the same general procedure. P_eports
are given by the department, oral public testimony is taken, and
board deliberations begin.

Shortly after this lawsuit was filed, attorneys for
plaintiffs submitted a proposal to the Board of Game for consid-—

eration during its March 1985 meeting. The proposal read:
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In order to provide for subsistence uses, it

is pronosed that with respect to moose and

caribou there be no closed season and no

individual bag limits for those domiciled in

Lime Village in Unit 19.

The justification for the proposal was the Kari Report (plain-—
tiffs® Exhibit 1; see footnote 8) and that report was available
to and considered by the Board of Game during the March meeting.

Plaintiffs®™ attorneys participated extensively 1in the Board of
Game proceedings.

At the March 1985 meeting, the Board of Game was
operating under the Madison decision pursuant to which, under
Alaska®"s first subsistence law, subsistence uses of game had to
be authorized for both urban and rural Alaskans. The Board of
Game addressed the problem posed by Madison as regards meeting
the subsistence needs of the residents of Lime Village by
creating the Line Village management area. 5 AAC 888.500(6)(A);
Appendix | at 30. In support of that regulation, the Board of
Game adopted formal "findings". State"s Exhibit 13. Based wupon
public testimony and the Kari Report, the Board of Game found:

(@) that the. residents of Line Village are

"extremely dependent on moose and cari—
bou in [game management unit] 19(A)."
State"s Exhibit 13.

(2) that "the "0 residents of Lime Village

are probably the most geographically

isolated and subsistence dependent
people 1in the state."” Id.
MEMORANDUM OF DECISION Page 20 of 58
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(3) that moose and caribou were particularly
important to Lime Village residents and
that these animals "supply the highest
proportion of the food eaten by resi—
dents of the area.” Id.
(4) that Lime Village residents have "cus-—
tomarily harvested moose and caribou on
an opportunistic basis throughout the
year." Id.
(5) that the moose populations were stable
and that the caribou population 1in the
area was at a high level and growing.
Id.
The Board of Game concluded that establishing a management area
for Lime Village would provide a reasonable opportunity for the
residents of Lime Village and other Alaskans to harvest moose 1in
the area, and that an increase in the caribou bag Ulimit 1in the
area as well as an 1increase 1in the length 1in the moose season
would be a more reasonable mechanism for providing for subsis—

tence uses than the then current, more Jlimited, opportunities.

Id.

10 The Board of Game noted that the usual hunting periods
for moose and caribou include fall, winter, and spring, and
that recent short seasons in September, November, and
February (which were authorized by regulation) have "not
fully accommodated the opportunity for local residents to
legally obtain the moose they need.™ State"s Exhibit 13.
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Based on these findings, caribou hunting regulations
for the Lime Village management area were reviewed by the Board
of Game, increasing the caribou bag limit to five for Lime
Village residents. 5 AAC 881.320 (Register 94 at 5-14Ad; Appen—
dix I at 23) .7 The caribou season remained the same, August 10
through March 31. With respect to moose hunting, the Board of
Game extended the season within the Lime Village management area
to be open August 10 through September 25, November 20 through
December 31, and February 1 through March 31, for a total of 148
days. 5 AAC 8 81.320 (Register 94 at 5-144n; Appendix | at 16).
Although based upon subsistence related information, these regu—
lations were included in the generally applicable "big game™
regulations. 1d.

In June, 1985, as a consequence of the holding in State
of Alaska v. Eluska, 698 P.2d 174 (Alaska Ct. App. April 12,
1985)%22 the Board of Game met in emergency session to adopt sub-—
sistence regulations separate from the general hunting regula—
tions 1in order t.o make the closed season regulations enforceable

as to subsistence hunters. The 1interpretation of Madison--that

ail Alaskans were eligible to participate iIn subsistence uses--

11

The wvarious regulations which, at times pertinent
hereto, have been promulgated by the Board of Game with
respect to the taking of moose and caribou are collected 1in
Appendix | at 14 to 32. The regulations are most easily
distinguished by reference to the "Register"™ number assigned
to each. Lime Village is located in Game Management
Unit 19A.

12
Reversed, 724 P.2d 514 (Alaska Aug. 29, 1986).
MEMORANDUM OF DECISION Page 22 of 58
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still applied at that time. During that meeting, the regulations
governing the harvesting of moose and caribou in the Lime Village
management area were not modified except that they were denomi—
nated "subsistence regulations” separate from the general hunting
regulations. 5 AAC 88 83.025(2) and 88.045(2) (Register 95 at
ER-100 and ER-102; Appendix I at 24 and 17). These regulations
appear to have been subseauentlv republished without <change as
permanent regulations. 5 AAC &388.025(2) and 88.045(2) (Regis—
ter 96 at 5-166.17 and 5-166.19; Appendix 1 at 25 and 18).

Because of the adoption of Alaska®s second subsistence
law in early 1986, an emergency meeting of the Board of Game was
called in May and June of 1986 tc address those regulations most
in need of modification. At that meeting, the Board of Game
examined the moose regulations applicable to Lime Village.

Preliminarily, the 3oard of Game determined that, under
AS 16.05.940(25), Line Village 1is a rural area and that the uses
of moose by residents of that area were customary and traditional
under the eight <criteria outlined 1in 5 AAC 899.010(b). The
Board of Game then discussed various modifications which could be
made to the moose hunting regulations under the new subsistence
law, which were not possible under Madison. The major difference
in the legal parameters was that the Roard of Game again had the
authority to identify subsistence uses on a community or area
basis, and thus could once again legally authorise subsistence
hunting for only those residents domiciled 1in Lime Village,

rather than being recuired to authorize subsistence hunting for
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all Alaskans, both rural and urban residents, who wished to par—
ticipate if subsistence uses were present.

The Board of Game modified the applicable regulations
by closing the Lime Village management area to hunting by persons
other than those domiciled within the area. Within the Lime
Villagemanagement area, moose hunting was allowed (open season)
from August 10 through September 25, and November 20 through
March 31, a total of 179 days. 5 AAC &88.045(2) (Register 100
at 5-166.19; Appendix 1 at 19). Additionally, the Board of Game
raised the bag limit from one to two moose, and established a
quota for the Lime Village management area of twentv moose, ten
of which could be cows. 1Id.

In the finding of an emergency, which the Board of Game
made 1in order tosupport the emergency regulations acoDted at the
June 1986 meeting, the Board of Game explained that:

[1In light of the recent legislation, a com-—

prehensive review of the hunting regulations

is ... required, to maximize enforceability,

and to make subsistence and other hunting

opportunities for the coming seasons as

consistent as practicable with the Jlegisla—

ture®s intent.

State®s Exhibit 19 at 1. The Board of Game explained that it had
to review at that emergency meeting certain regulations which had
been adopted the previous year 1in response to the Eluska decision
in combination with the Madison decision, and also "regulations

about which public comment or Departme-"a of Fish and Game recom—
mendations were received since the regulations were adopted in

June 1985." Id. The Board of Game exDlained 1in the findings
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that at 1its next regular meeting on hunting regulations, then

scheduled to begin March 30, 1987, that public comment would be

taken. The Board of Game acknowledged that due to the emergency
nature of the meetings, decisions had beenmade without public
comment and might require amendment. The Board of Game looked

toward modifying both the emergency and other regulations in

response to the new legislation and in light of public testimony

and comments from the advisory committees and regional councils

at future meetings, and as more information becomes available

over time." State"s Exhibit: 19 at 2.
In April 1987, the Board of Game met. Based upon the
second subsistence law, the management areafor Lime Village, as

well as the antlerless moose and moose ouctas, were repealed.

Based upon the cumulative 1985-1987 recrrd and further delibera—
tions at the April meeting, the Board of Game adopted the follow-—
ing regulations applicable to the taking of caribou and moose by
subsistence hunters in the game management area 1in which Lime

Village 1is located:

UNIT OPEN SEASON PAG LIMIT
)
Unit 19(A) south of the Residents of Line Five caribou.
Kuskokwin River and Village:
Unit 19(B) Aug. 10 - Mar. 31
Other Subsistence
Hunters: *
Aug. 10 - Oct. 31 One caribou.
Nov. 1 - Mar. 31 Three caribou.

J AAC &88.025(2) (Register 103 at 5-166.16; Appendix | at 27)
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UNIT OPEN SEASON BAG LIMIT

@

Unit 19, forresidents Aug. 10 - Sept. 25 Two moose, only one of which
of Lime Village only Nov. 20 - Mar. 31 may be a cow.

Unit 19(A) Sept. 1 - Sept. 20 One bull.

Nov. 20 - Nov. 30 One moose.
Feb. 1 - Feb. 10

5 AAC &88.045(2) (Register 103 at 5-166.18; Appendix | at 20).
C.
Consistency of Regulations with State Law

The Alaska Boards of Game and Fisheries, or their equi —
valents, have regulated the taking of fish and game by commercial
operators and by the general public in Alaska for almost thirty
years. There has been significant competition between commercial
interests and sport hunters and fishermen. Alaska®s endorsement
of the subsistence lifestyle pursuant to ANILCA has rectuired that
the state game managers deal with a new, third, competing clainm
upon available fish and game. This task has not been easy, as
the history of the development of Alaska law regarding subsis—
tence hunting and fishing 1indicates. Fish and game authorities
have not only had to deal with another competing application of
fish and game, but one entitled to "preference over other con-—
sumptive uses ...." 86, ch. 52 SLA .1986, AS 16.05.258(c). The
job of dealing with subsistence was rendered even more difficult
for the Board of Game because it has been caught between the
demands of the <courts of the State of Alaska and the Alaska

Legislature.
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The court commends the Board of Game for its efforts tcj|
fit subsistence 1in its proper place in light cf the difficult (if\
not 1impossible) situation which arose from the Madison decision.
Madison opened subsistence hunting and fishing to urban as well
as rural residents of Alaska wunder Alaska®s first subsistence
law. Ch. 151, SLA 1978. The result 1in Madison was, for a time,
the last word on the subject under Alaska law; but the result was
totally at odds with ANILCA, which defines the subsistence uses
which are entitled to priority 1in terms of "the customary and
traditional wuses by rural Alaska residents of wild, renewable
resources™. ANILCA &803, 16 U.S.C. & 3113.

With the enactment of Alaska®s second subsistence law,
ch. 52, SLA 1986, the tension created bv the conflicting demands
of Madison and ANILCA were resolved. Subsistence usage of game
was again the province of those 1living 1in "rural"” Alaska. Sec —
tions 6, 10, 11, ch. 52, SLA 1986, AS 16.05.258, AS 16.05.940(25)
and (30).13 The Board of Game has now reviewed 1its Lime Village
hunting regulations twice since the latter statute was enacted.

As discussed hereinabove, plaintiffs claim that the
Board of Game regulations establishing seasons and bag limits on
the taking of moose and caribou are unlawful and therefore not
valid. The court concludes that the Lime Village hunting regula—

tions are indeed unlawful.

13 So codified in AS 16.05. In ch. 52, the definition of
"subsistence uses" and "rural area" were set out as

AS 16.05.940(23) and (32).
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As already noted, AS 16.05.255(a) grants the Board of
Game the general authority to adopt vregulations ™it considers
advisable™ on the subjects of "open and closed seasons"™, Sec-—
tion 255(a)(2), and "bag Ilimits"™, Section 255(a)(4). The second
subsistence Jlaw grants the Board of Game specific authority to
adopt regulations fixing "seasons [and] bag limits™ with respect
to subsistence hunting. 86, ch. 52, SLA 1986, AS 16.05.258(f).
Clearly, the Board of Game has the power to establish seasons and
bag limits as to the subsistence taking of moose and caribou.

As a predicate to issuing regulations, Alaska®s second
subsistence law requires extensive analysis of underlying data,
fact-finding, and then decision-making by the Board of Game. The
board 1is required to "identify game populations ... that nre
customarily and traditionally used for subsistence 1in each rural
area identified by the boards.™ 8 6, ch. 52, SLA 1986,
AS 16.05.258(a). The board is required to find what portion, if

any, of game populations 1identified under Section 258(a) can be
harvested consistent with sustained yield." Section 258(b)(1).
The 3o0ard of Game 1is then to determine how much of that harvest-
able game is needed to "provide a reasonable opportunity to
satisfy the subsistence uses [of game]." Section 258(b)(2).
Finally, upon completion of this evaluation process, the board 1is
to adopt regulations for each game population for which a har-

vestable portion is determined to exist. Appl™cable to the facts

of this case, Section 258(c) provides that:
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If the harvestable portion [of the game pecu-—
lation! is not sufficient to accommodate all
consumptive wuses of the [game] population,
but 1is sufficient to accommodate subsistence
uses of the [game] population, then nonwaste —

ful subsistence uses shall be accorded a

preference over other consumptive uses, and

the regulations shall provide a vreasonable
opportunity to satisfy the subsistence uses.

If the harvestable portion 1is sufficient to

accommodate the subsistence uses of the

[game] population, then the boards may

provide for other consumptive uses of the

remainder of the harvestable portion.

The foregoing discussion suggests three areas of possible
inquiry with respect to the regulations adopted by the Board of
Game and pertaining to the taking of moose and caribou by the
residents of Lime Village, Alaska:

(1) Do bag limits and seasons for the taking

of moose and caribou on their face vio-—
late Alaska®™s second subsistence lav;?

(2) Has the Board of Game followed the
required statutorv analytical process in
adopting bag limits and seasons for che
taking of moose and caribou by Lime
Village residents?

(3) Are the game regulations in question
arbitrary or capricious in the light of
the evidence 1in the record?

The text of the current Board of Game subsistence

hunting regulations pertaining to the taking of caribou and moose

by Lime Village residents 1is set forth above. See also, Appen-
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dix 1 at 20 and 27. These regulations make express provision for
"residents of Lime Village". Over the relevant period of time
(1980 to 1987), the regulatory provisions applicable to open
seasons and bag limits for the taking of moose and caribou by
Lime Village residents have moved 1in the direction of expanding
the seasons and the take allowed. See Appendix | at 14 to 32.

On their face, these regulations do not conflict with
Alaska®s second subsistence law. That law expressly authorizes
utilization of seasonal and bag Jlimitations wupon subsistence
hunting. 86, ch. 52, SLA 1986, AS 16.05.258(f). It is neither
impossible nor necessarily wunlikely that the seasons or bag
limits as presently constituted would fail to accommodate the
customary and traditional wuses of moose and caribou by Lime
Village residents, both 1in terms of the times of taking and the
guantities of meat taken. IfT the required analysis were per-
formed, and with a supporting record, the season and bag linmit
regulations now in force would survive plaintiffs®™ challenge.

However, the court feels constrained, as a result of
its review of the transcripts of the Board of Game hearings which
are part of the record, to observe that the Board of Game must in
the future proceed with scrupulous care and caution in imposing
seasons and bag limits on subsistence hunting. Bag limits and
seasons are game management tools which have seen extensive use
in Alaska and nationally. These restrictions have typically, if
not universally, been used to regulate sport hunting. In this

case, bag limits and seasons are being applied to a very differ-
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ent type of game use. In its purest form, the subsister.ce life—
style 1is quite literally the gaining of one"s sustenance off the
land. Typically, the sport hunter does not go hungry 1if the
season ends without his taking any game or if he has taken and
eaten his bag limit. The subsistence hunter who 1is without meat
during a closed season or who has with his family consumed a
fixed bag limit will go hungry unless some other game or fish are
available and in season. Hunger knows nothing of seasons, nor is
it satisfied for long after one®"s bag limit has been consumed.

The Board of Game must be attentive to the statutory
definition of “subsistence hunting"” and "subsistence uses".
8 10 and 11, ch. 52, SLA 1986, AS 16.05.940(29) and (30).14
When read together as 1is necessary, these terms define subsis—
tence hunting in terns of:

(NJon-commercial, customary and traditional

uses of wild, renewable resources by a resi—

dent domiciled in a rural area of the state

for direct personal or family consumption as

food ... and for the customary trade, barter,

or sharing for personal or family consumption
This definition is critical to the proper implementation of
Alaska®s second subsistence law and will be discussed further
hereinafter. The court would emphasise at this initial stage of

the review that the Board of Game should not take the court's

foregoing comments to mean that the availability of one game

14 Thus as codified. These definitions appear in Appen—
dix 1 as subsections 940(23) and 940(33). Appendix 1 at 9,
10.
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population or of a fish stock 1is an element or a consideration
which may be employed to restrict or reduce the demonstrated
customary and traditional use of another game population.
Established use of moose may not be restricted solely because
fish are available. The Board of Game must determine separately
the level of subsistence usage of each game population. 8 6,
ch. 52, SLA 1986, AS 16.05.258(b)(2).

If bag limits and seasons are imposed on subsistence*
hunting, there must be substantial evidence 1in the record that
such restrictions are not inconsistent with customary and tradi-p*
tiona.l usesof the game in question. It must be clear in the*
record thatsubsistence wuses will be accommodated, as regards.;*
both the quantity or volume of use and the duration of the use.
Meed is not the standard. Again, it matters not that other food
sources may be available at any given time or place. The stand—
ard is customary and traditional use of game.

We turn now to the second and third areas of 1inauiry--
namely, the analysis used and proceduresfollowed by the Board of
Game < a- ;ing regulations of subsistence hunting by Lime
Village -esiuents and the evidentiary support for those regula-—
tions. Based wupon the following analysis, the court has con-—
cluded that the current regulations for the subsistence hunting
of moose and caribou, 5 AAC &88.025 (Register 103) and 5 AAC.
&8 88.045 (Register 103) are deficient and must be reevaluated bv

the Board of Game.
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The great bulk of the work done by the Board of Game
with respect to the evaluation of subsistence taking of moose and
caribou by Lime Village residents was accomplished between 1983
and 1985. State®"s Exhibit 1. That work culminated in the Board
of Game hearings of March 27 and 29, 1985. State®s Exhibits 12A
and 12B. As a result of those hearings, the Board of Game made
certain findings, State"s Exhibit 13, and regulations were
adopted fixing seasons and bag limits for the taking of moose and
caribou by Lime Village residents. 5 AAC &81.320 (Register 94;
Appendix | at 16 and 23). Although, as discussed above, some
adjustments were subsequently made to the latter regulations (see
Appendix | at 17-20 and 24-27), the underlying evidentiary foun—
dation and substance of the regulations pertaining to the taking
of moose or caribou by Lime Villace residents for subsistence
uses was and 1is to be found in the March 1985 proceedings. What
followed was refinement and perhaps reaction to continued
pressure from plaintiffs.

At the time when the foundational work for the regula-—
tions in question was accomplished by the Board of Game, A.laska"s
first subsistence Jlaw was rtill in force. Ch. 151, SLA 1978
(Appendix 1 at 1-5). The March 1985 proceedings of the Board of
Game must have been conducted under and with reference to that
statute, not Alaska®s second subsistence law. The plaintiffs*®
claims and the regulations now 1in force must be evaluated under
Alaska®s second subsistence Jlaw which became effective June 1,

1986. Section 13, ch. 52, SLA 1986 (Appendix T at 11).
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Naturally, there were substantial similarities between
the first and second Alaska subsistence laws inasmuch as both
sought to qualify the State to manage fish and wildlife on public
lands pursuant t~ ANILCA &805(d), 16 U.S.C. & 3115(d). As dis—
cussed above, the first subsistence law was adopted before
Congress finalized and enacted ANILCA; and the second subsistence
law was not enacted by the Alaska Legislature until after the
1985 Board of Game proceedings. Not surprisingly, therefore,
many of the considerations which were relevant to the 1985
proceedings are also relevant under the second Alaska subsistence
law. Unfortunately, there 1is not an 1identity of considerations:1
insofar as the questions now before the court™. As discussed
below, the court concludes, on the basis of the transcript of the
June 1986 Board of Game proceedings, State®s Exhibits 17A and
17B, that the current regulations for the taking of moose and
caribou by Lime Village residents for subsistence purposes which-
have their genesis 1in the March 1985 and June 1986 board proceed—
ings were not promulgated through the wuse of the procedural
analysis mandated by Alaska®s second subsistence law, see 86,
ch. 52, SLA 1986, AS 16.05.258, and do not have the vreauired]|
evidentiary support.

Under Section 6 of Alaska®s second subsistence law, the
Board of Game 1is to 1identify game populations "that are custom-—
arily and traditionally used for subsistence 1in each rural area
identified by the boards."” In the March 1985 proceedings, the

Board of Game 1identified moose and caribou as game populations
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customarily and traditionally used by plaintiffs for subsistence
purposes. This finding is not disputed. Likewise, there is no
dispute in this case but that the plaintiffs are residents of and
that Lime Village is a rural area.

In March 1985, the Eoard of Gane also expressly found
that "residents of this area have customarily harvested moose and
caribou on an opportunistic basis throughout the year", that
seasons established wunder priorregulations had not permitted
Lime Village residents to "leg-tily obtain the moose they need",
and that this led to under-reporting of harvests. State's Exhib-
it 13. No additional evidence was taken nor were additional find-
ings- made as to the duration of plaintiffs' customary usage of
moose and caribou during the June 1936 Board of Gare proceedings.

The record now before the court does not provide an
adequate basis for understanding or resolving the obvious con-
flict between a finding that Lime Village residents customarily
and traditionally take moose and caribou "throughout the year"
and a regulation that precludes them from taking moose during
almost six months of the year andfrom taking caribou during just
over four months of the year.”*The court concludes that the
currently operative season regulations are necessarily arbitrary

.In fact, the Board of CGare gave consideration to. the
a allaqolrlt 'of oth ¥oc? rces restrigcting the takin
og MOOSe. %ta %Qs %rxhﬂ)lt ?L?E at Ziﬂ /is ISCUSSe herelmg
above at page .need or other foad sources are no %\ng?

_rlat(i considerations in determlnlng customary an
Ional use OT game.
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fubstantially fail to accommodate what the board has
determined' to be the customary and traditionalL use of moose and
caribou for subsistence purposes without first eliminating other
consumptive uses. 8§ 6, ch. 52, SLA 1986, AS 16.05.258(c).

Muich the same analysis applies to the Board of Game's
adoption of bag limits; however, for this discussion, the statu-
tory focus shifts to some further provisions of Alaska's second
subsistence law. See §6, ch. 52, SLA 1986, AS 16.05.258(b).
Section 258(b) requires that the Board of Came determine both
acceptable game harvest levels and the portion of those harvests
needed to satisfy subsistence uses.

Despite the fact that the March 1985 Board of Gare
proceedings predated the second Alaska subsistence law, the board
did take evidence on and discuss harvest levels. Understandably,
the Board of Game did not make the express numerical findings
which the second Alaska subsistence law requires. It did find
that moose populations in the Lime Village area were of ''moderate
density and ... relatively stable™. State's Exhibit 13. It
found that caribou populations were at "high levels and [have]
been growing in recent years." State's Exhibit 13.

The June 1986 3oard of Gamre proceedings did not produce
additional evidence as to harvest levels. No finding as to
appropriate harvest levels for moose or caribou were made. The
Board of Gare appears to have adopted its 1986 revised moose and
caribou regulations on the basis of the above generalized find-
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J.ngs made in 1985 and without performing the analysis reciuired by
the second' subsistence law.

What the Board of Game clearly did not do, at either
the 1985 or the 1986 hearing, was come to grips with the question
of how much game--how many moose and caribou--were required to
accommodate the customary and traditional use of these game popu-
lations by Lime Village residents. Alaska's first subsistence
law did not require the same specificity concerning the level of
subsistence use as was required by Alaska's second subsistence
law.  Compare 89, ch. 151, SLA 1978, to s 6, SLA 1986,
AS 16.05.258(b)(2). In 1986, Alaska's second subsistence law did
require a finding as to "how much of the harvestable portion [of
moose and caribou] is needed to provide a reasonable opportunity
to satisfy the subsistence uses ...." This the Board of Gare
failed to do.

Certainly it is true that the board had some evidence
before it in March of 1985 regarding the level of subsistence use
of moose and caribou by Lime Village, residents. However, due to
a lack of findings or a clearly articulated analysis in the
record, it is not possible for the court to ascertain how the
board reached its determinations in 1985 and 1986 that the speci-
fied bag limits would accommodate the Lime Village subsistence
usage of moose and caribou. The Board of Gare findings conclude
(at least as to caribou, but impliedly also as to moose) that the
established bag limits "will provide a reasonable opportunity for
customary levels of harvest for [Lime Village] residents".
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State's Exhibit 13 at 2. Without a finding or other clear arti-
culation of the mode of analysis used as to what the subsistence
use levels of moose and caribou were, and a finding or analysis
of how those use levels were translated into bag limits, the
court cannot evaluate the bag limits for consistency with the
second Alaska subsistence law requirement that the State provide
adequately for customary and traditional usage of game and that
It permit other consumptive uses only out of the excess harvest-
able game beyond that which is required for subsistence uses.
s 6, ch. 52, SLA 1986, AS 16.05.258(c).

Because the Board of Gane did not follow or articulate
its use of the statutory analytical process for adopting bag
limits as to subsistence hunting, those regulations are also
arbitrary.

A specific aspect of the bag Ilimit regulations on
subsistence hunting by Lime Village residents requires further
comment. There is substantial evidence in the ilarch 1985 record
that noose and caribou are taken by a few hunters who then share
their take with the whole community. It appears well established
by the record that customary and traditional uses of moose and
caribou have a communal aspect at Lime Village. Simply put. the
very voung, the old, and the infirm of the community are provided
with meat bv the healthy adult members of the community who are
skilled at hunting. It is not clear from the Board of Gane
findings or the discussions of the board members how t!is aspect
of the Lime Village subsistence tradition of hunting and game-
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sharing interrelates with bag I|imits. The court is concerned
that the established bag limits do not accommodate this tradi-
tional aspect of Lime Village hunting of moose and caribou.

The court makes specific mention of this point because
it is necessary for the Board of Game, in reviewing the subject
regulations, to give due consideration to the entirety of the
definition of "subsistence uses" as set out in 8§ 10, <ch. 52,
SLA 1986, AS 16.05.940(30).7 Such uses of game are defined in
terms of customary and traditional use by rural Alaska residents.
That definition is further qualified in a manner which is parti-
cularly pertinent to the foregoing discussion. The uses of game
which are included for subsistence and therefore for priority

purposes are "for direct personal or familv consumption as food
and for customary ... sharing for personal or family consump-
tion ... The Board of Game must take care to accommodate the
Lime Village tradition of sharing the moose and caribou they take,
Since the subject regulations must be reviewed, there
are two other subsidiary areas of concern which the court feels
obliged to comment upon. Firstly, the court is concerned that
customary and traditional use data is likely to be skewed down-
wards due to the fact that subsistence hunting was for some early
years carried on, ciuite probably illegally with respect to both
bag limits and seasons, under sport hunting regulations and most
recently under subsistence regulations which (by the Board of

16 See footnote 14.
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Game's own evaluation) failed to accommodate Lime Village area
requirements. State's Exhibit 13. The Board of Game and the
Division of Subsistence of the Department of Fish & Game must do
their best to correct and adjust their data to take account of
the under-reporting which almost surely occurred as a result of
fear of criminal sanctions which could follow accurate reporting

of the taking of game for community use in excess of bag limits

or out of season. For their part, plaintiffs must cooperate
fully with regulators, through their advisory committees and
regional council, in making a record that will support the

regulations which are ultimately adopted.

Secondly, and although not a primaryissue in this
case, some attention has focused upon the provisions of Alaska's
second subsistence law which operate when the Beard of Game
determines that there is not sufficient harvestable game to
accommodate all competing uses (e.g., both subsistence and sport
hunting), but is adequate to accommodate subsistence uses. In
such event, the second subsistence law dictates priority for sub-
sistence uses over other uses, and further provides that regula-
tions "shall provide a reasonable opportunity to satisfy the
subsistence uses.” 8§ 6(c), ch. 52, SLA 1936, AS 16.05.258(c).

It is not clear to the <court how7 the above-quoted
language was intended to operate, nor how (if at all) the Board
of Game has applied it in this case. The Board of Game did make
express reference to the quoted statutory language in the final

paragraph of its April 4, 1985, findings. State's Exhibit 13.
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Th&fcoutfSfcunderstands that the determination of the quantity of
game which may be harvested consistent with recognized scientific
principles of game management involves professional judgment

based upon surveys which cannot be exact or calculated with math-

ematical precision. The court further understands that success-
ful hunting is partly skill and partly chance. It follows that
subsistence hunters cannot be guaranteed that they will locate

some predetermined number of moose or caribou in a given area and
take them in a given period of time. All of the variables--the,
predictions, the skill, and chance--impact actual results. | f
the quoted language is reflective of the vagaries of the fore-
going variables, it is no cause for particular concern at this
time. However, if that language is meant to have a more specific
meaning or impact on subsistence hunting, then the Board of Game
must take care to evaluate and articulate the meaning they
attribute to this language and take care that its implementation
does not adversely impact the preference to which subsistence
hunting is entitled under Alaska's second subsistence law.
D.
Conclusion

On tk:e.basis of the extensive briefing by both plain-
tiffs and defendant on the State's motion for summary judgment,
and in consideration of the nature of these proceedings (review
of administrative rulemaking), the court is in a position as dis-
cussed above to rule on plaintiffs' claims. The court concludes

that plaintiffs are entitled to the declaratory relief they seek
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with respect to 5 AAC 88 88.025 and -.045. The current version
of these regulations, as well as their precursers (including the
1985 version, 5 AAC § 81.320), were not adopted in conformity
with §6, ch. 52, SLA 1986, AS 16.05.258. They impose seasons
not consistent with the board's findings as to established
customs of the people of Lime Village, and thereby unacceptablv
restrict the preference for subsistence uses dictated by § 6,
ch. 52, SLA 1986, AS 16.05.258. The regulations impose bag
limits which were not demonstrably of a size sufficient to accom-
modate the customary taking of moose or caribou at Lime Village.
The Board of Game shall review its subsistence hunting regula-
tions for Lime Village, Alaska, and shall submit to the court for
review reenacted subsistence hunting regulations in accordance
with Alaska's second subsistence law and this decision.

In the absence of evidence of imminent, irreparable
harm to plaintiffs, the court declines to enter an injunction
against the enforcement of 5 AAC 88 88.025 and -.045 at this
time. The court does, of course, retain jurisdiction of this
matter under ANILCA § 807(a), 16 U.s.C. & 3117(a), and, upon
request of the plaintiffs, the court will review its ruling as to
injunctive relief if the State has not submitted revised regula-
tions by June 15, 1989.

.
Taking of Antlerless Moose; Lime Village Management Area
By its motion to dismiss, the State in substance argues

that the application to plaintiffs of AS 16.05.780 concerning the
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taking of antlerless moose and 5 AAC § 88.500(6)(A) establishing
the boundaries of the Lime Village management area present issues
which were either moot or not ripe for judicial review.  The
motion is opposed by plaintiffs.

The Alaska Board of Game, at its meeting of April 1987,
repealed 5 AAC § 88.500(6)(A). Accordingly, plaintiffs" chal-
lenge of that regulation is indeed rendered moot.

The situation as regards AS 16.05.780, the antlerless
moose statute, presents a slightly different problem. By Sec-
tion 780 of the Alaska game laws, it is provided that:

amame taking of antIeBIess moose in an
gement nit. or. su

unit ?r subunit hlblte(? %9(%9'?

a
that antler MQose ma eta nly un
reig[ulatlons aéopte unde o? t?tISySGC'[IOI‘I

(1) the. department recommends the seaso
gne In at year, %asecfe on blologlca{1

ewggnce and

majority. of active local advisor
comrgtgttee % t'ythat un]gt or su%unl Haey
e?((::o ene a]n aOR/eontlengan(?ra mao Iear h
nﬁwbr%rg R}e tﬁose committees hav votgd In

'()Pursuant to a Eéh|s sectlo the
board; In Jts regularly schedyled ann a gtaﬁte
board ‘meeting, mey adopt regulations

taking of .antlerless .moose in any game man-

agement unit or subunit In any year

This statute was enacted prior to ANILCA and the
state's election to assume responsibility for the management of

game in Alaska consistent with ANILCA  The state concedes that

it is unclear how the provisions of Alaska's second subsistence
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tl'erless moose statute are to interact. State's
Memorandum in Support of Motions, March 17, 1987, at 31-32.
However, counsel for the State further asserts that:

The antlerless moose statute must be imple-

mented by the advisory committees and the

board [of game] in a manner consisted « with

the mandate that customary and traditional

uses in rural Alaska are to be authorized

unless sustained vyield or subsistence wuses

themselves would be jeopardized.
Id. at 32.

The court has hereinabove ordered a review of subsis-
tence hunting regulations pertaining to the taking of moose for
subsistence purposes. The court takes counsel's assertion to
mean that the State will, in further analysis of its regulation
of the taking of moose for subsistence purposes, interpret
AS 16.05.780 in a fashion which will prevent subsistence users of
moose from losing the preference to which they are entitled under
§ 6, ch. 52, SLA 1986, AS 16.05.253(c).

As plaintiffs point out, the antlerless moose statute,
unlike the management area regulation, remains in force and
presumptively binding upon the Board of Game. Thus the issue
presented regarding AS 16.05.780 is not moot; neither, however,
is it ripe for a decision.

The antlerless moose issue is not ripe for decision due
to the court's holding that the Board of Game's current regula-
tions pertaining to the taking of moose do not pass muster under

Alaska's second subsistence law. Stated somewhat differently,

because extant season and bag I|im it regulations concerning the
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1 taking of moose must be reviewed by the Board of Game and poten-
2 tially replaced with new regulations, it is simply not possible *
3 for the court to discern whether AS 16.05.780 will have any*
4 future adverse impact upon the preference to which subsistence
5 moose hunting is entitled. If the bag Iimits adopted by the
6 Board of Game in furtherance of this decision are constructed so
7 as to apply Alaska's generally applicable game laws in a fashion
8 consistent with Alaska's second subsistence law, then the plain-
9 tiffs may well have no objection based upon AS 16.05.780.
10 Conversely, it is conceivable that in reviewing and/or revising
11 moose seasons and bag limits, the Board of Game might in fact
12 apply the antlerless moose statute in a fashion which would
13 arguably deprive plaintiffs of their subsistence rights. In the
14 latter event, the plaintiffs may present their arguments in the
15 light of the revised regulations for the subsistence taking of
16 moose.
17 Thus, in carrying out this court's order, the 3oard of
18 Game must be on notice that its treatment of the taking of
19 antlerless moose for subsistence purposes will come under scru-
20 tiny. The board must, as counsel represents it will, permit on a
21 preference basis the taking of antlerless moose consistent with

22 AS 16.05.258.

23 A word must be said as regards t"e State’'s qualifica-
24 tion that antlerless moose seasons would be allowed "where no
25 biological problem would exist". State's Memorandum in Support

26 of Motions, March 17, 1987, at 33. With regard to any portion of

MEMORANDUM OF DECISION Page 45 of 58
Rfgs2)



a wiMk:a$8ssnpopuTation (which the court understands to include
antlerreS'~trioose), the taking of which must be restricted for
conservation purposes, all other uses must be reduced or pro-
scribed before subsistence use is restricted’. 8§ 6(c), ch. 52,
SLA 1986, AS 16.05.258(c). The limiting or restricting of all
consumptive uses including subsistence wuses in an equal or
roughly equal fashion is wunlawful. An established subsistence
use of a particular wildlife population must be afforded its
statutory preference, and such use may be curtailed or proscribed
only as a last resort and then only in accordance with § 6(c) of
Alaska's second subsistence law. AS 16.05.258(c).

The State's motion to dismiss is granted as regards
State Regulation 5 AAC § 88.500 (6) (A) . The State's motion to
dismiss, as well as the plaintiffs' supplemental motion for
partial summary judgment as to the antlerless moose statute,
AS 16.05.780, are both denied; subject, however, to the court's
declaration of the State's obligation as enunciated above to
apply the antlerless moose statute in conformity with Alaska's
second subsistence law.

.
Mo Subsistence Defense

As discussed at length hereinabove, Alaska's second
subsistence law created a preference for customary and tradi-
tional uses of game and made provision for the adoption of
regulations to effect this right. 8 6, ch. 52, SLA 1986;

AS 16.05.258(f).
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Alaska's second subsistence law further provided that:

In a prosecution for the taking of fish or

game in violation of a statute or regulation,

it is not a defense that the taking was done

for subsistence uses.
8§ 7, ch. 52, SLA 1936; AS 16.05.259.17

By motion for partial summary judgment, plaintiffs con-
tend that Section 7 is null and void by reason of the Supremacy
Clause of the United States Cons:titution.18 The motion is
opposed by defendant. For the reasons discussed below, plain-
tiffs' motion for partial summary judgment with respect to 8§ 7,
ch. 52, SLA 1986, AS 16.05.259, is in siifcstance granted.

Plaintiffs' Supremacy Clause argument must, however, be
rejected. ANILCA 8§ 804 most certainlv creates federal rights

which would ordinarily supersede any conflicting state law provi-

sion. However, in ANILCA Congress made express provision for

Section 7 of ch. 52, SLA 1986, was added to AS 16.05 by
the Alaska Legislature with the expectation that it would be

codified as "Sec. 16.05.261". This provision was renumbered
by the codifier as AS 16.05.259. To avoid confusion, the
"no subsistence defense" statute is herein sometimes

referred to as "Section 7".

Article VI of the United States Constitution provides
in pertinent part that:

This Constitution, and the Laws of the United

States which shall be made in Pursuance
thereof; and all Treaties made, or which
shall be made, under the Authority of the

United States, shall be the supreme Law of
the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitu-
tion or Laws of any State to the Contrary
notwithstanding.
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state law to he substituted for ANILCA Sections 803, 804, and
805(a) - (c), ANILCA § 305(d), 16 U.S.C. § 3115(d). As discussed
above, the State of Alaska has adopted a state law that has been
recognized as a substitute for ANILCA. Kenaitze Indian Tribe v.
State of Alaska, 860 F.2d 312, 314 (9th Cir. 1988). Plaintiffs
have not argued that the preference terras of Alaska's second
subsistence law is in any respect in conflict with Sections 803,
804, or 805 of ANILCA. 16 U.S.C. 88 3113, 3114, 3115. Congress
understood and expected that the subsistence hunting priority
created by ANILCA would be effected by a "State rulemaking
authority". ANILCA § 805(d), 16 U.S.C. § 3115(d). The pertinent
part of §6 (AS 16.05.258(c)) provides:
(c) The boards shall adopt subsistence
fishine and subsistence hunting regulations
for each stock and pooulation for which a
harvestable portion is determined to exist
under (b)(1) of this section.
Alaska's decision to adopt regulations covering the full scope of
the subsistence right (that is, to require all subsistence hunt-
ing to be within and pursuant to regulation) is not inconsistent
with ANILCA when, by necessary implication (86, ch. 52,
SLA 1986, AS 16.05.258(c)), those regulations are required to be
consistent with Alaska's equivalent of ANICLA § 804. Because the
regulations must be coextensive with the subsistence right, the
"no subsistence defense" (whatever it was intended to mean--a

subject to be taken up below) does not diminish the subsistence

hunting rights created under ANILCA and Alaska's second subsis-

tence law.
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Wtesrt should be, and presumably Is, important to plain-
tiffs -they have the opportunity to challenge the regula-
tions which are promulgated for the purpose of giving effect to
subsistence rights. Plaintiffs believe that 8 7, ch. 52, SLA
1986 ¢

[Unambiguously and without exception, pre-

cludes any defendant in a prosecution for

violating a fish or game statute or regula-

tion from defending the prosecution on the

ground that the statute or regulation being

applied violates either the state or federal

subsistence laws.

Plaintiffs’ Brief in Support of Motion for Partial Summary
Judgment at 19. For its part, the State argues similarly, urging
that plaintiffs’ remedy as regards regulations adopted by the
Board of Game is a civil action such as this, not a subsistence
defense to the criminal prosecution.

Clearly, plaintiffs have the remedy of a civil action
such as this available to them under ANILCA. However, a civil
action is not the only means of challenging state subsistence
regulations, and the court is of the opinion that neither the
Alaska Legislature nor the Alaska appellate courts have said
otherwise, nor does ANILCA provide otherwise.

It must be said at the outset that § 7, ch. 52,
SLA 1986, AS 16.05.259, is not unambiguous. Both plaintiffs and
defendant read Section 7 to say that a defendant charged with
hunting violations may not argue that the regulation under which

he is <charged fails to afford him the statutory subsistence

rights that the legislature intended. The words used could mean
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that. However, the words employed by the A

credtiW fRePfi"7-Mho subsistence defense" could

defendant may not argue f
of and apart: from validl

tionsf The latter meanin

the circumstances under which

The addition of

or some kind of rig

laska Legislature ii*
also mean that a

ht in gross outside*

y enacted subsistence hunting regula*

g is suggested, if

not required, given

the provision was enacted.

the so-called "no subsistence defense"

provision to Alaska's second subsistence law was the result of

ongoing subsistence law litigation in the courts of the State of

Alaska. Just after the Alaska Supreme Court

in Madison, the Alaska C
in the first instance of

v. Eluska, 698 P.2d 174

concluded its work

ourt of Appeals (which has jurisdiction

criminal appeals) was considering State

(Alaska Ct. App.

versed, 724 P.2d (Alaska Aug. 29, 1986).

In May 1983, after the closure of

Apr. 12, 1985), re-

deer hunting season

in Game Unit 8, Mr. Eluska was found in possession of a freshly

killed doe. He was prosecuted for violation

and 5 AAC § 81.140(a).

season and bag limit for
the 1982-83 season. The
sion of game taken in vio

ulgated thereunder. (Th

of 5 AAC § 81.320(6)

The former regulation established the

the taking of deer in Game Unit 8 for

latter regulation pr
lation of AS 16 or

is regulation in su

provisions of AS 16.05.920(a) which is s till

dant Eluska contended that he was a subsiste

extant regulations failed

hunting. At the time of
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there were no regulations differentiating between sport hunting
and subsistence hunting. The trial court held for defendant on
the basis that the State had failed to enact subsistence regula-
. . 19

tions as required by AS 16.05.255(b). The Alaska Court of
Appeals in substance held for the defendant as well, and the case
was remanded for purposes of having the trial court reconsider
Mr. Eluska's subsistence defense employing the parameters set out
by the court of appeals.

The .'tate appealed to the Alaska Supreme Court which,
in a split decision, reversed and remanded the case to the trial
court for further proceedings. The Alaska Supreme Court rejected
the conclusion of the Alaska Court of Appeals that AS 16.05.255(b)
required that separate regulations be promulgated governing sub-
sistence hunting and sport hunting. In so holding, the Alaska
Supreme Court held:

We find no evidence, however, of an intent to

grant any personal right to take or possess

game in the absence of such regulations.

Section 255(b) merely established the prior-

ity of subsistence uses within the regulatory

scheme. If the regulations adopted by the

Board fail to establish the desired priority,

it is difficult to believe that the legisla-

ture intended unregulated hunting to be the

result.

Eluska, 724 P.2d at 515 (emphasis in original; footnotes omit-

ted) .

AS 16.05.255(b) was repealed by 8 12, ch. 52, SLA 1986.
The text of 8§ 255(b) is reproduced in Appendix | at 2.
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In order to understand why the "no subsistence defense"
provision was adopted, one must bear in mind that the Alaska
Legislature was considering the matter after the Alaska Court of
Appeals <created a "subsistence defense” and before the Alaska
Supreme Court rejected that defense as set out above. The Court
of Appeals decision was rendered in April of 1985. Alaska's
second subsistence Ilaw, including the "no subsistence defense",
was enacted in early 1986 and became effective June 1, 1986.
§ 13, ch. 52, SLA 1986. The Alaska Supreme Court decision was
not released until August 29, 1986. The legislative history of
Section 7 expressly states that the "no subsistence defense"
clause was a reaction to Eluska. State's Exhibit 20 at 8-9.

The Alaska Legislature, through enactment of 886 and
7, ch. 52, SLA 1986, in substance said in response to the first
Eluska decision that: the Board of Game regulations shall
provide a preference for subsistence hunting and, since we have
made provision for subsistence hunting, a person may not subsis-
tence hunt or claim to have done so except as permitted by these
regulations. This is, of course, the same result reached by the
Alaska Supreme Court in the second Eluska decision under Alaska's
first subsistence law. As set out above, the Alaska Supreme
Court concluded that the legislature had not created subsistence
hunting rights absent or independent of Board of Game regula-
tions. Eluska, 724 P.2d at 515. There is no suggestion in
ch. 52, SLA 1986, that the intent of the legislature had changed

in this respect. Indeed, the above-quoted portions of the second
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subsistence law in conjunction with the provisions of/*

AS“T6.05"20(a)20 can only be viewed as a reaffirmation by the*

legislature that complete provision for the statutory preference*'

afforded subsistence hunting was to be made by regulation.

The context within which Section 7 was enacted strongly
suggests that this provision was intended to preclude a defendant
in a criminal proceeding from claiming a subsistence right irr-
gross outside of and apa”t from validly enacted subsistence hunt-
ing regulations. The legislative history of Section 7 reinforces
this conclusion. The legislature, like the Alaska Supreme Court,
intended to proscribe unregulated hunting.-

The legislative history of Section 7 also sheds light
upon the question of whether a person charged with a subsistence
hunting violation may challenge the regulation he is alleged to
have violated based upon the contention that the regulation fails
to afford subsistence rights. The staff of the Senate Resources
Committee of the Alaska Legislature prepared a section-by-section
analysis of ch. 52, SLA 1986. With respect to Section 7, the
report reads:

This section does not [ajffect

AS 16.05.930(b) which allows people to take
fish and game in case of emergency. This

AS 16.05.920(a) reads:

Unless permitted by AS 16.05 - AS 16.40 or by
regulation adopted under AS 16.05 - AS 16.40,

a person may not take, possess, [or]
transport ... game
MEMORANDUM OF DECISION Page 53 of 58
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IMtfggbn' is also not intended to Ilimit a»
p«rtSttrr;s ability to challenge a regulation
WHW TO unreasonable in its terms or fails to
provide a reasonable opportunity to satisfv
subsistence uses as required in proposed
AS 16.05.258(c). An example might be a hunt-
ing season on caribou that was open in a
particular area before or after the caribou
migrated through the area, but was closed
while the caribou were in the area. Such d
regulation would be unreasonable on its face -
and would fail to provide a reasonable oppor-
tunity for subsistence uses as required by
AS 16'.05.258(c).

State's Exhibit 20 at 9. Clearly the legislature intended that
defendants be permitted to challenge subsistence hunting regula-
tions despite the enactment of the "no subsistence defense' .S
The State's other arguments that persons charged with
violations of Alaska's subsistence hunting regulations should be
precluded from challenging those regulations are without merit.
Firstly, even if Section 7 were interpreted as plaintiffs and
defendants suggest, the legislature may not preclude a defendant
from challenging the statute or regulation under which he s
charged. See Eluska, 698 P.2d 174 (Alaska Ct. App. Apr. 12,
1985). K.C. Davis, Administrative Law Text § 23.05 (3d ed.
1972); Bernard v. Gulf Oil Co., 619 F.2d 459, 469 (5th Cir.

1980). Davis states:

The Eluska decisions are illustrative of such cases.
In Eluska" the State appears not o have contended that
Mr. Eluska was foreclosed from questioning the regulations
under which he was being prosecuted.
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Iw-ageneral a defendant in a civil or
criminal proceeding brought to enforce an
administrative order or regulation may defend
on the ground of invalidity* of the order or
regulation, in absence of affirmative legis-
lative intent to the contrary. The natural
assumption is that one -may not be held*
civilly or criminally liable for violating an«
invalid order or regulation. The tradition
is deeply embedded that even statutes may be
challenged by resisting enforcement.

K.C. Davis, Administrative Law Text 8§ 23.05 at 446-447 (footnotes
omitted). As set out above, the intent of the Alaska"Legislature
was that such challenges be permitted.

Secondly, no provision of ANILCA precludes the defen-

dant in a criminal case from challenging the State's subsistence

hunting regulations. ANILCA 8 807(a) deals exclusively with
civil actions and creates an "exhaustion precondition” only with
respect to bringing a civil action. Section 807(a) does not

address criminal proceedings for the violation of regulations
promulgated by the State in furtherance of its election to assume
ANILCA responsibilities. Even if the exhaustion requirement were
applicable, there are no such administrative remedies attendant
to criminal proceedings.

Similarly, the State's position is not aided by ANILCA
§ 807(c.), 16 U.S.C. 8§ 3117(c). Section 807(c) makes the judicial
remedy provided by Section 807(a) the exclusive "Federal judicial
remedy"” for those "aggrieved by a failure of the State to provide
for the priority of subsistence uses set forth in Section 804."
Section 807(c) does not address criminal prosecutions in state

courts.' Even assuming that it could do so, Congress has not
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pxicp’CW tfllwW B S”~'uW titute a civil action such as this for the right'
of a defendant in a criminal case to challenge the validity of,,
the statute or regulation under which he is charged.1l

Neither ANILCA nor Alaska's second subsistence law
preclude a defendant from challenging the validity of a hunting
regulation as a defense to a criminal prosecution:*99

The State's suggestion that this court's rejection of
Section 7 as a basis for precluding challenges to subsistence

regulations will lead to chaos is essentially an emotional argu-

Not before this court, and therefore not addressed or
considered, is the situation where a person is charged with
a game violation other than one based upon subsistence
hunting, where the defendant seeks to defend on the basis of
a claim that he was subsistence hunting. If one were so
charged and could demonstrate that he was entitled to the
benefit of a specific subsistence hunting regulation, this
would appear to be an adequate defense. But suppose, for
the sake of discussion, that a resident of rural Alaska were
to take a moose contrary to sport hunting regulations and in
an area where there was no subsistence hunting regulation
permitting the taking of such wild game. Seemingly this
would present the identical situation as arose in Eluska.

This court shares the concern of the Alaska Supreme
Court that assertion of a subsistence defense in a case
where there is no applicable subsistence regulation, i f
permitted, would result in unregulated hunting which could
in the long run be contrary to the purposes of ANILCA and
Alaska's second subsistence law. Such a case w ill not arise
in the future if advisory committees, regional councils, and
the Board of Game operate as thev are intended to and give
full effect to 8 6, ch. 52, SLA 1986, AS 16.05.258.

For now, and because this case does not present or
develop the latter problem, the court need not address it
and expresses no opinion as to whether or not 8§ 7, ch. 52,
SLA 1986, AS 16.05.259, would be enforceable in a prosecu-
tion brought in the absence of an applicable subsistence
hunting regulation.
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ment without substance. Certainly it has been difficult for the

State, and in particular the Board of Game, to find its way
through the maze of conflicting demands placed wupon it as a
result of the several Alaska subsistence statutes and the
judicial decisions made under them. The court does not wish to
minimize the difficulty which may be presented through the
assertion of a subsistence defense in the form of a challenge to
subsistence regulations brought in the context of a criminal
prosecution. However, to the extent that we deal here with this
issue, the court believes that the State's vision of problems
which may come from this court's holding are exaggerated.

Certainly there may be anumber of <claims at the

outset. However, as a body of precedents is developed, it can
easily be predicted that the difficulties will diminish, at least
through the application of the principle of stare decisis. Once
a given regulatory concept has beenthoroughly litigated, the
m atter should be ended unless there are regulatory changes. The

court is not unmindful that recent history indicates such changes
may be frequent; but here also, the court is not persuaded that
the problem is as horrendous as the State suggests. If the work
of local advisory committees and regional councils and the Board
of Game is effectively done, and if the board's decisions are
well supported and documented, the temptation or need to chal-
lenge those regulatory decisions will be minimized along with the

prospects for the success of such challenges.
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Be the foregoing as it may, the St;.ate ofmAlaska cannotr
authorlzS"He Board of Game to adopt regulations which can lead'
to criminal sanctions and make them incontestable by defendants-'"
when the State seeks to enforce the regulations* Plaintiffs and
defendant's contention that Section 7 (AS 16.05.259) so operates
is rejected on the foregoing authorities and for the foregoing
reasons. Plaintiffs or persons similarly situated are entitled
to test the validity of subsistence hunting regulations in a
criminal prosecution seeking to enforce those regulations.
Although the court's analysis of Section 7 is different from that
of the plaintiffs, the result favors plaintiffs and, therefore,
plaintiffs' motion for partial summary judgment on the "no sub-
sistence defense" is in substance granted.

DATED at Anchorage, Alaska, this day of February*

1989.
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STEVE COWPER, GOVERNOR

I TEPAIMIKNT OF FISH AIVH 0AMK P.0 BOX 3-2000
JUNEAU. ALASKA 99302-2000

OFFICE OF THE COMMISSIONER PHONE: (907) '165-4100

March 29, 1990

The Honorable Bettye Fahrenkamp
Alaska State Legislature

P.O. Box V

Juneau, AK 998I1!

Dear Senator Fahrenkamp:

Your March 15 letter requests inform ation about how the subsistence
law was working before the McDowell decision and what management

problems we expect as a result of that decision. This letter
responds to that request. We are consolidating our response to
your other questions in a separate letter from the Department of
Law.

Before the Alaska Supreme Court decision in McDowell. state law
required that subsistence uses by rural Alaskans be authorized and
protected, as long as sustained yield allowed a harvest. The court
ruled that the rural lim itation in the law violated the Alaska
Constitution; s till pending is whether the mandate and priority for
subsistence have also fallen because they were not severable, or
whether they remain in place but apply to all Alaskans.

The decision that Alaska's rural lim itation is unconstitutional
may result in loss of state management of subsistence fish and game
on federal land in Alaska. This problem arises because the federal
subsistence law, Title V IIl of the Alaska National Interest Lands
Conservation Act (ANILCA), provides that subsistence uses by "rural
Alaska residents” have a priority on federal land in Alaska.

Under ANILCA, those subsistence protections are to be administered
by the Secretaries of Interior and Agriculture unless the state has

laws of general applicability providing the rural lim itation and
the priority. As a result of the McDowell decision, the state no
longer has the option of defining subsistence wuses in a way
consistent with federal Jlaw, absent a change in the state

constitution.

11:K2LH
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How the process worked before McDowell

In assessing how the subsistence law worked before the McDowell
decision, it seems wuseful to begin by describing the procedures
used by the Boards of Fisheries and Game to implement the law.
The boards followed a three-step process in making subsistence
regulations:

1. The Joint Boards of Fisheries and Game decided w hich
communities and areas were "rural."” In state lav;, "rural" is
defined as communities and areas in which customary and
traditional, noncommercial uses of fish and game are a
principal characteristic of the local economy. The board

adopted a regulation listing thirteen criteria as a guide in
determining rural (5 AAC 99.012). Federal law does not define
rural.

2. Each board decided which rural communities or areas had
"customary and traditional" uses of particular fish stocks and
game populations. The boards adopted a regulation with eight
criteria to guide these stock specific decisions (5 AAC
99.010(b)6). Only residents of those rural communities or
areas showing a customary and traditional pattern of use of
a particular fish stock or game population could participate
in subsistence hunting or fishing for that particular

resource.
3. Each board adopted regulations providing for subsistence uses
by the residents of qualifying communities. AS 16.05.258

requires each board to adopt regulations giving a reasonable
opportunity for customary and traditional uses for each game
population and fish stock for which a harvestable surplus
exists, w ith a priority over nonsubsistence uses, if
necessary. This was done on a case-by-case basis, in response
to proposals submitted by the public, fish and game advisory
committees, and other groups.

If a fish stock or game population was in such short supply
that only some subsistence users could be allowed to harvest
it, the boards used three criteria to select among subsistence
users. This has been called a "Tier 2" situation, in contrast
w ith "Tier 1, where all subsistence uses could be
accommodated. The three <criteria for determining who can
harvest at Tier 2 are (l) customary and direct dependence on
the fish stock or game population as the mainstay of
livelihood, (2) local residency, and (3) availability of
alternative resources (AS 16.05.258). A Il nonsubsistence uses
must be eliminated before "Tier 2" can be implemented.
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Once the boards provided for customary and traditional
subsistence uses, they could allocate any additional harvest
surplus to other user groups. The 1986 law recognized
personal use fisheries as a way to ensure that all Alaskans
had an opportunity to harvest salmon and other fish by
e fficient means, prim arily by net, dip net, and fishwheel (AS
16.05.251(d). It also created a resident preference for
taking moose, caribou, elk, and deer (AS 16.05.255).

Results of implementing the subsistence law

By 1989 the joint boards had designated 225 Alaskan communities as
rural, encompassing about 110,000 people, approximately 20 percent
of the state's population. Enclosure 1 lists which communities in
the state were initially identified as rural. The boards had not
fully completed refining the identification of rural areas at the
time of the McDowell decision.

The separate boards had also largely completed a first cut at
deciding which fish stocks and game populations were subject to

subsistence wuses. Rural residents did not autom atically qualify
for subsistence uses. In some remote areas, the boards concluded
that most fish and game were customarily and traditionally used.
In other areas, where people had more recently settled, they
concluded that subsistence wuses did not occur. For example, in
some rural areas, they decided that sheep populations were not
subject to subsistence uses. Enclosure 2 lists the game

populations and fish stocks which the boards <concluded were
custom arily and traditionally used, and the communities and areas
which qualified for those uses.

In many cases the Board of Game decided that existing general

hunting regulations provided sufficient opportunity for
subsistence. In these oases they adopted parallel subsistence
hunting regulations. In some areas where demand for w ild life was
high, Jlonger seasons, larger bag lim its, or other <changes in

regulations were provided for subsistence use of selected species.
Most of these advantages were in caribou, dall sheep, and moose
regulations. Enclosure 3 lists hunts where subsistence regulations
differ from general hunting regulations.

Review of this 1list shows that subsistence and resident hunting
regulations are identical in more than half the game management:
units in the state. In 1989 there were only two game populations
in the state Ilim ited to subsistence hunting only. These were the

GMU ID moose hunt, near Haines in southeast Alaska, and the moose
hunt in the Minto Management area, a portion of GMU 20(B), near
Fairbanks. In both cases, very small moose populations can support
only a very lim ited harvest.
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Longer seasons for subsistence provided advantages in some hunts.
Subsistence regulations provided 8,635 potential hunting days for
caribou statewide (the total of all the open hunting seasons in all
the game management units). Resident regulations provided 7,550
hunting days, or 13 percent fewer. Resident moose hunts had 25
percent fewer hunting days compared with subsistence hunts.

Subsistence regulations provided other advantages in some game

management subunits. These included less restrictive regulations
about horn and antler size, for example. In other subunits, the
bag Ilim it was higher for subsistence. In some subunits, a

combination of regulations provided m ultiple advantages, such as
a longer season and less restrictive antler lim its.

Caribou seasons are open in 50 of Alaska's 69 game management

subunits. In 31 of the hunts, there is no difference between
resident and subsistence regulations. Of those where subsistence
has an advantage, five have longer seasons, five have less
restrictive regulations, and two have higher bag Ilim its. Seven

hunts have m ultiple advantages.

Moose hunting is open in 62 of the 69 subunits. In 34 there is no
difference in regulations. Fifteen have longer seasons, four have
higher lim its, and eight have m ultiple advantages for subsistence.

For example, the moose season in GMU 9B, in the northern Bristol
Bay watershed, opens five days earlier in September for subsistence
than for the general hunt. Other regulations are identical for
subsistence and other resident hunters. A December season is open
to both subsistence and resident hunters.

The situation is slightly different for subsistence fisheries,
which frequently have shorter seasons than sport fisheries but
allow more e fficient gear and more liberal bag lim its. Personal
use fisheries, which are open to all Alaska residents, allow the
same e fficient gear but typically have shorter seasons and smaller
bag lim its than subsistence fisheries.

One example of a situation where all uses are accommodated while
protecting subsistence is the Kuskokw.im River, where subsistence
fishing is extremely important to local residents. Any Alaska
resident may fish for salmon with nets wunder personal use
regulations, but because of high demand and com petition for kings,
the personal use fishermen may only fish after July 1 and cannot
use king gear.

A very low percentage of the harvestable surplus of fish and
w ild life in Alaska goes to subsistence— less than 4 percent of the
total fish and w ildlife by weight (enclosure 4). This is an
extremely important contribution to the economy of rural villages,
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providing 35 to 45 m illion pounds of high quality, nutritious food,
that would otherwise have to be purchased with the Ilim ited cash
typically available in these areas of the state*

The relatively small, clearly specified set of people who qualify
for subsistence uses has created predictability for management and
enforcement purposes, as well as for other user groups. For this

reason, implementation of subsistence regulations has created few
real conflicts with sport and commercial uses.

A number of controversies and court cases have resulted from the
boards' ongoing e fforts to implement the subsistence law.
Enclosure 5 summarizes the status of current court cases involving
subsistence.

What happens to alaskan's hunting and fishing opportunities and to
fish and game management after July 1?

Attorneys s till disagree about many of the legal and management
im plications of the McDowell decision. However, they seem to
agree that there w ill be major changes in the way fish and game is
managed and allocated in Alaska. Two of the Jlargest problems

appear to be "Tier 2" management and the division of fish and
w ild life management jurisdiction between state and federal
agencies.

One area of legal uncertainty is whether the McDowell decision

means that only the rural lim itation in the state subsistence law
is unconstitutional, or whether the entire statute is
unconstitutional. This hinges on whether or not the rural
lim itation is severable. If it is not severable, then in addition
to the rural lim itation, the definitions and priority for
subsistence fa ll. This would mean that the boards could s till
authorize subsistence fisheries at their discretion that would be
open to all Alaskans, but would not have a priority over other
uses. If it is severable, then all Alaskans qualify for
subsistence uses, and subsistence s till has a priority.

We w ill not know the answer to these questions until the state

superior court takes further action in the McDowell case.

Tier 2 disruptions

If the rural lim itation is severable from the remainder of the
subsistence law and all Alaskans qualify for subsistence uses, we
face the same type of management chaos and harvest disruptions for
the 1990 hunting seasons that we experienced after the Madison
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court decision in 1985. Any subsistence hunts or fisheries on
state lands where participation must be limited in order to protect
the resource would have to be managed under the Tier 2 procedures
described above.

The department has conducted a preliminary assessment of which
hunts and fisheries may have to be Ilimited to Tier 2 if all

Alaskans qualify for subsistence. This assessment, enclosure 6,
indicates that more than 30 hunts would have to be Ilim ited to
Alaskans who qualify under Tier 2 criteria. These include some of

the most popular hunts in the state, including the Nelchina caribou
hunt.

Tier 2 hunts would substantially reallocate game and disrupt normal
hunting opportunity because perm it drawings could no longer be used
to decide who participates in these hunts. Instead, the Tier 2
statutory criteria would have to be applied to create a point
system to rank applicants and to decide who could hunt.

Because the McDowell decision appears to moan that one of the Tier
2 criteria (local residency) is invalid, the boards and department

would have to rely on the other two criteria, "direct dependence
on the resource" and "availability of alternative resources"” in
allocating permits. Nonresidents would have to be excluded from

these hunts.

Tier 2, as the department learned from its experience in 1985, is

time consuming and expensive to administer,. It affects big-game
guiding because of the nonresident exclusions. It also results in
loss of revenues to the state from nonresident licenses and tag
fees. It may be necessary for the Division of W ildlife

Conservation to seek supplemental funds to operate these hunts in
1990. Enclosure 7 is a paper prepared by the department describing
the effects of the 1985 Tier 2 hunts.

Federal management takeover

If the state cannot provide a rural preference for subsistence,
ANILCA T itle VoIl requires federal agencies to provide a
subsistence preference on federal lands. Federal agencies are
currently planning for subsistence management on federal lands
beginning July !, wunless the state is able to extend the stay
granted by the Alaska Supreme Court after McDowell.

Although discussions between the state and the Department of
Interior are underway, the scope of federal subsistence management
is s till unclear. Federal land managers are just beginning to
draft a federal subsistence management plan. U ntil it is completed
and released, we can only provide a broad overview of the possible
effects of federal management.
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The specific effects of federal subsistence management w ill depend
to a large extent on the position the federal government takes, or
is required by the courts to take, on three major issues. These
are: (1) what lands and resources they will exert jurisdiction
over, (2) what communities and areas the federal agencies will
define as "rural", and (3) what process they will use for adopting
subsistence regulations for federal areas. Their decisions on
these guestions will significantly affect all Alaskans who use fish
and wildlife. In addition, Alaskans may have little say in these

decisions.
"Jurisdiction™

About 60 percent of Alaska is federal land. Many popular and
important hunting and fishing areas in Alaska are on or adjacent

to federal lands.

The federal government's jurisdiction over hunting and fishing in
these areas is unclear and subject to a number of untested legal
theories. At one extreme, the federal government may have very
broad authority to reach out and control fish and wildlife far from
federal land if necessary to protect subsistence uses on federal
lands. At the other extreme, their authority may be very narrow,

limited only to closing federal areas to access. It seems clear
that federal agencies will regulate hunting on federal lands. For
fishing, the issue is much more complicated. The federal

government might initially claim relatively narrow jurisdiction and
authority, and then face court challenges to determine whether
ANILCA requires a broader interpretation.

Even a narrow interpretation of ANILCA, however, is likely to mean
serious fish and game management problems and disruptions to users.
The interlocking nature of federal, state, and private lands and
waters, together with conflicting management goals, are likely to
result in serious difficulty in coordinating state and federal
management.

For example, the state boards may not be able to adopt regulations
and authorize harvests until they know what regulations will apply
on federal lands or waters. They might also have to reassess state
regulations in light of each regulatory change by federal agencies.
Otherwise, the state runs the risk of allowing an overharvest,
which would be prohibited by the state constitution's sustained
yield mandate. This problem would be exacerbated by emergency
circumstances, which call for quick and effective action. This
could result in the loss of harvest opportunities for Alaskans.
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Alaskan hunting and fishing regulations are already complicated.
D ifferent regulations adopted by different agencies for adjacent
lands are likely to seriously increase regulatory complexity. This

w ill not only be frustrating for hunters and fishermen, but w ill
also increase enforcement problems. In most areas of the state it
is very difficult to determine where state lands end and federal
lands begin. People cited for hunting or fishing violations may

claim as a defense that they were confused as to what regulations
apply at any given location.

Alaskans' hunting and fishing opportunities could be reduced by a
federal takeover. This could occur because federal management
would be less precise than state management has been, if the
federal government does not adequately fund management on federal
lands. This could force federal managers to be more conservative
in authorizing harvests. I[f they do authorize harvests without
adequate data, they could run the risk of overharvest.

Another potential reason for reductions in harvest opportunities
are the management philosophies of the federal agencies. For
example, the National Park Service (NPS) has attempted to minimize
hunting and fishing, even in national preserves where those uses
were authorized by Congress, by narrowly interpreting access
provisions. NPS regulations closing subsistence and commercial
fishing in the waters of Glacier Bay National Monument are another
recent example with serious im plications for both subsistence and
commercial users. Other federal agencies have also demonstrated
a disregard for Alaskan's uses of fish and wild life.

Moreover, even if they initially <choose to interpret ANILCA
narrowly, over time the federal agencies are Ilikely to exert
jurisdiction over fish and game management on state lands and

waters in cases where these resources are important for
subsistence. ANILCA and its legislative history indicate
Congress's intent to protect subsistence uses broadly. Together
with other legal precedents, this may cause federal agencies,
either through choice or court direction, to exert wider
jurisdiction over fish and game. It seems safe to predict that
Alaskans w ill be in court for many more years in order to establish
the respective jurisdictions of the state and federal government
over fish and wildlife, if federal agencies take over subsistence

management under ANILCA.

"Rurall

During their 1985-86 contingency ©planning, federal agencies
indicated that they would define "rural" as places smaller than
2500 in population. This straightforward population definition

would be administratively convenient, but it would eliminate some
places that many Alaskans and Congress agreed should have
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subsistence wuses, such as Bethel (4000), Barrow (3000), Nome
(3100), and Kotzebue (2600). It might also include, as rural,
places like Sterling (population 1700), which is only a few miles
from Soldotna (population 3800) and Kenai (population 6500), and
which is closely connected to those larger towns.

If federal agencies take a very narrow view of rural, they may cut
out places that many agree should have subsistence uses. I f they
take a broad view and include more places as rural, urban Alaskan's
hunting and fishing opportunities on federal lands may be more
restricted.

"Federal Process”

Probably the most critical issue is who w ill make the decisions
about hunting and fishing on federal lands, and what role the
Alaskan public w ill have in making those decisions. As they
planned to do in 1985-86, the federal agencies w ill probably create
some type of federal subsistence board, with representation from
the four major federal landowners. Federal land management

policies can therefore be expected to be major forces in deciding
hunting and fishing regulations.

A federal takeover is likely to accelerate the trend toward
increased influence from national organizations in determining how
fish and w ildlife are used and managed on federal lands. Federal

land managers may face greater pressure from national anti-hunting
and trapping interests than the boards did in deciding hunting and
fishing regulations.

We expect the federal government to initially adopt as much of the
state's hunting and fishing regulations as they can. However, in
areas of controversy over I|im ited resources, they may act more
conservatively by closing areas or reducing seasons or bag lim its
for nonsubsistence uses. We expect this to occur particularly in
areas managed by the NPS, such as national preserves.

One suggestion has been for the state to contract or work out
cooperative agreements with the federal government to allow the
state to continue a major role in management on federal lands.

W hile this is s till being examined, it is possible that the state
could contract for studies and inform ation gathering for the
federal agencies. However, it is wunlikely that the state could

make management decisions, in part because the federal agencies may
not be able to delegate away the final decisions.

Another suggestion is that over time we w ill be able to develop a
greater role for Alaskans and to resume state fish and game
management on federal lands. One option for doing this would be
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amending ANILCA. However, the state's experience with federal
statutes concerning the division of wildlife management
responsibilities is not encouraging.

It is clear that under federal management Alaskans would have less
say in how fish and game are managed and who gets how much.
Federal regulations would be adopted under federal procedures, and
would be ultimately signed off on in Washington, D.C. Alaskans
would have less access to this regulatory process, compared with
the state's board system, with its open public participation.

Summary

In summary, Alaska is faced with an extremely serious situation

after July 1. In the short run, we face disruptions to Alaskans
hunting and fishing opportunities. 1In the long run, we risk damage
to highly valued resources, as well as even greater disruptions
for users. On state lands, if all Alaskans qualify for
subsistence, we will have to implement expensive and onerous Tier
2 hunts to determine which Alaskans are allowed to participate.
On federal lands, federal agencies will be determining which hunts
and fisheries are open, how many animals can be taken, and who gets
to participate. Perhaps the greatest danger, however, is that for
the first time since statehood, Alaskans will be letting the

federal bureaucracy make these decisions for us.

As indicated throughout this analysis, there is tremendous
uncertainty concerning the effects of the McDowell decision on fish
and game management and Alaskans' uses of these resources. Because
of the wide range of variables, including the fact that the federal
plan is still being developed, this description of implications may
be far from complete.

Please feel free to contact us for more detail on specific areas
of concern.

Sincerely,
JOM *|
Don W. Collinswort

Commissioner

Enclosures
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ENCLOSURE 1

Areas initially identified as rural by the
Joint Board of Fisheries and Game.

m Non-Rural

A - Galena Airforce Station within the Galena dike

B - Whittier city limits
C e« Valdez city limits

O Rural

D - Saxman city limits
E - Unit 15(C) west of a line from the northern most point of

Rocky Bay to the head of Tutka Bay on the Kenai Peninsula



DIVISION CF SUBSISTENCE, ALASKA DEPARTVENT OF FISH A\D GAVE

TABLE 1. POPULATION CF ALASKA COMMUNITIES BY REGICN AND RURAL STATUS (WADEMOGWKL)

PCPULATION - GOVMLNITY

COVMUNITY SORE YEAR POPULATION REGICN S BREAON
Balance of Eielson Reservation Census Sub-Area ADCL 5} 12 Interior Fairbanks Area
8olsr.ce of Fairbanks-Northster Census Sub-Ares aboL & 264 Interior Fairbanks Ares
Balance of Southeast Fairbanks Census area AL & 1933 Interior Fairbanks Area
Big Delta AL & 33 Interior Fairbanks Area
College AL & 656 Interior Fairbanks Area
Delta Junction AL &b 120 Interior Fairbanks Area
Eielson Air Force Base AL & 492 Interior Fairbanks Area
Eater AL & 2% Interior Fairbanks Area
Fairbanks Ax & 20D Interior Fairbanks Area
Fort Greely A 5] 1672 Interior Fairbanks Area
Fox AL B 18 Interior Fairbanks Area
Harding Lake Census Designated Place A & B Interior Fairbanks Area
Moose Creek Cersus Designated Place AL t35) 838 Interior Fairbanks Area
North Pole AL &b 1600 Interior Fairbanks Area
Salcha AL &b 538 Interior Fairbanks Area
T™wo Rivers AL B 523 Interior Fairbanks Area
Anchorage AL &  23BX Southcentral Anchorage
Balance of Matanuska-Susitna Census area AL S ) 26378 Southcentral Matanuska-Susitna
Big Lake A 3 5) @10 Southcentral Matanuska-Susitna
Bodenburg Butte Census Designated Place A & 12 Southcentral Matanuska-Susitna
CHOKALOON ATFG Southcentral Matanuska-Susitna
Houston A &b 75 Southcentral Hatanuska-Susitna
Montana Census Designated Place AL &b 138 Southcentral Matanuska-Susitna
Pataier AL 135} 3016 Southcentral Hatanuska-Susitna
PETERSVILLE AFG Southcentral Hatanuska-Susitna
Sutton AL & 30 Southcentral Matanuska-Susitna
Talkeetns A0 £ 5) 20 Southcentral Matanuska-Susitna
TRAPPER (REK ARG Southcentral Hatanuska-Susitna
Vasil la A 1S3} 356 Southcentral Hatanuska-Susitna
Willow A 135} 2A Southcentral Matanuska-Susi tha

RURAL
aw STATUS
aAB Nonrural
20A,20B,20F Nonrural
2,12 Nonrural
200 Nonrural
20B Nonrural
20 Nonrural
aB Honrural
aB Nonrural
aAB Nonrural
2D Nonrural
a8 Nonrural
B Nonrural
aAB Nonrural
aB Nonrural
aAB Nonrural
aB Honrural
14C Honrural
131416  Honrural
14A Nonrural
14A Nonrural
14 Nonrural
14 Nonrural
B Nonrural
14A Honrural
167 Nonrural
14A Nonrural
B Nonrural
167 Nonrural
147 Nonrural
14 Nonrural



DIVISICN OF SUBSISTENCE, ALASKA DEPARTVENT CF FISH A\D CAVE

TABLE 1 POPULATION CF ALASKA COVMINITIES BY REGION AND RURAL STATUS (HDEMOGWKD)

COVMMINTY

Valdez
Whittier

Anchor Point

Balance of Kenai-Cook Inlet Census Sub-Area
Belance of Seward Census Sub-Area

Claw Gulch

Cooper Landing

Fritz Creek Census Designated Place

Halibut Cove

Horer

Hoee
Jakolof Bay Census Designated Place

Kadhcaiak City

Kalifonsky Census Designated Place
Kasilof

Kerai

Moose Pass

Nikishka

Ninllchik

Selamatof Census Designated Place
Seward

Soldotna

Sterling

Juneau

Balance of Ketchikan Cersus Area
Clover Pass

Herring Cove

Ketchikan

BRAB 8 OROARERARRARARRARARRRR AR

PCPULATION  GOMMLNITY
ORE YEAR POPULATION REGION SUBREAICN

371 Southcentral Prince William Sound
34 Southcentral Prince William Sound

327 Southcentral Upper Kenai Peninsula
12821 Southcentral Upper Kenai Peninsula
3B Southcentral Upper Kenai Peninsula
180 Southcentral Upper Kenai Peninsula
336 Southcentral Upper Kenai Peninsula
1610 Southcentral Upper Kenai Peninsula
52 Southcentral Upper Kenai Peninsula
3R Southcentral Upper Kenai Peninsula
224 Southcentral Upper Kanai Peninsula
8l Southcentral Upper Kenai Peninsulo
338 Southcentral Upper Kenai Peninsula
3R Southcentral Upper Kenai Peninsula
643 Southcentral Upper Kenai Peninsula
66518 Southcentral Upper Kanai Peninsulc,
145 Southcentral Upper Kenai Peninsula
1630 Southcentral Upper Kenai Peninsula
451 Southcentral Upper Kenai Peninsula
737 Southcentral Upper Kenai Peninsula
2152 Southcentral Upper Kenai Peninsula
318 Southcentral Upper Kenai Peninsula
1722 Southcentral Upper Kenai Peninsula

2687/0 Southeast  Juneau

&l Southeast  Ketchikan
547 Southeast  Ketchikan
120 Southeast ~ Ketchikan
7311 Southeast  Ketchikan

=

>E=> 5 BB EHEEEBREYEEE B YL 88

STATUS

Nonrural
Nonrural

Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural
Nonrural

Nonrural

Nonrural
Nonrural
Nonrural
Nonrurel
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TAEEE 1. PCPULATION CF ALASKA COMMLNITIES B/ REGON AND RURAL STATUS (UFDEMOCWKY)

COWLNTY

Ketchikan East
Mourtain Point
North Tongass Highney
Pernock Island

ORE

POPULATION - GCOMMLNITY
YEAR POPULATION REGION

&

&
&
&

460 Southeast
480 Southeast
2089 Southeast
109 Southeast

SUBREGION

Ketchikan
Ketchikan
Ketchikan
Ketchikan

ERER 9

STATUS

Nonrural
Nonrural
Nonrural
Nonrural



DIVISION CF SUBSISTENCE, ALASKA DEPARTMENT OF FIH AND GAHE

TABEE 1 PCPULATICN CF ALASKA COMMUNITIES BY REGICN A\D RURAL STATUS (VFADEMOGILKY)

PCPULATION  GOVMMLNITY

COMMLNITY LRE
Anaktuvuk Pass ADCL
Atgasuk AL

Balance of Berrow-Point Hope Census SifbArea ADCL
Balance of Prudhoe Bay-Kaktovlk Census Sub-Area ADCL

Barrow AL
Cama liaburne AL
Oeadhorse AL
Kaktovik A0
Nuigaut AL
Point Hope AL
Point Lay AL
Prudnoe Bay AL
Wainwright AL
Anbler AL
Balance of Kook Census Area AL
Buklad AL
Deering AL
Kiana AL
Kivalina AL
Kook AL
Kotzebue AL
Noatak AL
Moorvik AL
Selawik AL
Shungnak AL
Balance of Nove Census area AL
Brevig Mission AL
Diorece ADCL
Elim AL

Certiell AL

HRAREH RORRRRARRARA ARRRRARRRRARR

YEAR POPULATION REGION

23 Arctic
190 Arctic
19 Arctic
101 Arctic
3075 Arctic
11 Arctic
&b Arctic
20 Arctic
337 Arctic
597 Arctic
104 Arctic
56 Arctic
508 Arctic

b Arctic
& Arctic
248 Arctic
153 Arctic
32 Arctic
286 Arctic
&b Arctic
2633 Arctic
30 Arctic
529 Arctic
53 Arctic
226 Arctic

122 Arctic
165 Arctic
138 Arctic
237 Arctic
4A Arctic

SUBREGION

North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope
North Slope

Northwest
Northwest
Northwest
Northwest
Northwest
Northwest
Northwest
Northwest
Northwest
Northwest
Northwest
Northwest

Seward-Norton
Seward-Horton
Seward-Norton
Seward-Norton
Seward-Norton

R 2

By

NRNNN BENBENBENNE @@@&@@@%@@
3

STATU!

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
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TABLEE 1 POPULATION CF ALASKA COMMUNITIES BY REGION AD RURAL STATUS (WADEHOGWKD)

COVMINITY

Golovin

Kotk

Nore
Perkinsville Gensus Designated Place
Port Clarence
Saint Michael
Savoonga
Shaktoolik
Shishmaref
Stebbins
Teller
Unalakleet
Wales

White Mountain

Anderson

Healy

McKinley Pork Village
Usibelli Mre
Cantwell

CHASEGOD CREK

Balance of McGrath-Holy Cross Census Sub-Area
LAKE MINCHUMINA

MdGrath

MEOHRA

Nikolai

Takotna

Tatalina Station Census Designated Place
Telide

CHSNA

ORE

A0
A0
Ao
A0
/38
ARG

/1%
NG
A0
ARG
A
A0
A
/1%

NG

PCPULATION  GOMMLNITY
YEAR POPULATION REGION

9 RAAE B B IRRRRE RARARRRRRRRARAR

131 Arctic
AP Arctic
3191 Arctic
45 Arctic
39 Arctic
287 Arctic
487 Arctic
163 Arctic
410 Arctic
372 Arctic
247 Arctic
70 Arctic
143 Arctic
164 Arctic

5% Interior
414 Interior
6 Interior

6 Interior

91 Southcentral
78 Southcentral

1@ Interior
Interior
51 Interior
Interior

122 Interior
5 Interior
13 Interior
3B Interior

13 Interior

SUBREGON

Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton
Seward-Norton

Parks Highway
Parks Highway
Parka Highway
Parks Highnay
Parks Highway
Parks Highway

Upper Kuskaknim
Upper Kuskaknim
Upper Kuskdanim
Upper Kuskaknim
Upper Kuskakanim
Upper Kuskakanim
Upper Kuskakanim
Upper Kuskakwim

Upper Tanama

" BPBEBEBHEE RRADHBE DHDSUNDNBYNNEY &

STATU!

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
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TAEE 1 PCPULATION CF ALASKA COMMUNITIES BY REGICN AND RIRAL STATUS (UFDEHOG.K)

GOMMLNITY

Do Lake

Hedy lake

NORTH VIRANGHLL. MOUNTAINS
Northway

Taoacroas

Tetlln

Tok

ALATVA

Allakaket

Anvik

Arctic Village

Balance of Koyukuk-Mid Yukon Censua Sub-Area
Balance of Yukon Flats Census Sub-Area
Beaver

Betties

Birch Creek

Cagpion Station

Central

Chalkyitsik

Chicken

Circle

Eagle

Fort Yukon

Galena

Grayling

Holy Cross

Hohes

Huslia

Indian Mountain Gensus Designated Place
Kaltag

Koyukuk

ORE

PCPULATION - GCOMMLNITY
YEARPOPULATION REGION

RRRRARRARRARANRARRARRARE ppgm ax

77 Interior
37Interior
Interior
2®Interior
1MInterior
Interior
eXInterior

Interior
1Interior
8 Interior
122 Interior

P4 Interior
41 Interior
8 Interior
& Interior
2 Interior
12 Interior
4 Interior
HAlnterior
48Interior
HAlnterior

273 Interior

6/8Interior

A/ Interior

25Interior
2BInterior
Q@Interior

Z2Interior
1BInterior

2Z8Interior
143Interior

SUBREGICN

Upper Tanena
Upper Tanana
Upper Tanana
Upper Tanama
Upper Tanana
Upper Tanana
Upper Tanana

SESRREE 2

Upper YukonKoyukuk-Loner Tanana 24
Upper YukonKoyukuk-Lower Tanama 24
Upper YukonKoyukuk-Loner Tenana 21E
Upper Yukon-Koyukuk-Lower Tanana Z5A

Upper YukonKoyukuk-Lower Tanama 20,24,21

Upper YukortKoyukuk-Lower Tanana 5
Upper YukonKoyukuk-Lower Tunarma ZD
Upper YukonKoyukuk-Lower Tanana 24
Upper YukonKoyukuk-Loner Tanamna 25
Upper Yukon-Koyukuk-Lower Tanana 21D
Upper YukonKoyukuk-Lower Tanana 23C
Upper Yukon-Koyukuk-Lower Tanana 2D
Upper YukonKoyukuk-Lower Tanana XE
Upper YukonKoyukuk-Lower Tanana 230
Upper Yukon-Koyukuk-Lower Tanana 2
Upper YukonKoyukuk-Lower Tanana 2D
Upper YukonKoyukuk-Lower Tanana 21D
Upper Yukon-Koyukuk-Lower Tanana 21E
Upper Yukonkoyukuk-Lowe Tanona 21E
Upper Yukon-Koyukuk-Lower Tanana 24
Upper YukonKoyukuk-Lower Tanana 24
Upper YukonKoyukuk-Lower Tanana 24
Upper YukontKoyukuk-Lower Tanana 21D
Upper Yukon-Koyukuk-Lower Tanana 21D

STATU

Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
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TABLE 1 POPULATION CF ALASKA COVMINITIES BY REGION AND RURAL STATUS (WADEMOGWK)

GOMMNITY

Manley Hot Spring*
Minto

Nerera

Nulato

Reapart

Ry

Shageluk
Steven* Village
Taraa

Venetie

UusaveN

Chiatochina
Chitina
Copper Center
EAST QBN HEHARY
Glom
Gtannallen
Golkama

KEN\Y LAKE
LAKE LOUISE
MICARTHY ROD
VENTASTA LAKE
VENTASTA PASS
NABESNA ROD

NCRH SSANA HOMESTED

Paxson-Sourdough
Slana

S0JH SANA HMESTED
S0JH VRANGELL. MOUNTAINS

Tazlina
Torsirta

ORE

POPULATION - GOVMUNITY
YEAR POPULATION REGION

RERRRRRRRRR

SRS IS IR IS NI RS RS SIS IS RS SRS RS SRS

88 Interior
20 Interior
54 Interior
33 Interior

5 Interior
241 Interior
14 Interior

97 Interior
45 Interior
237 Interior

Interior

7 Southcentra
3H Southcentra
43 Southcentra
217 Southcentra
20 Southcentra
480 Southcentra
67 Southcentra
21 Southcentra
30 Southcentra
38 Southcentra
77 Southcentra
26 Southcentra
37 Southcentra
6L Southcentra
& Southcentra
57 Southcentra
155 Southcentra
48 Southcentra
3H Southcentra
297 Southcentra

SUBREAON aw

Upper YukortKoyukuk-Lover Tarana 2B
Upper Yukon-Koyukuk-Lower Tanana 2B
Upper YukortKoyukuk-Lower Tanana 20A
Upper YukonKoyukuk-Lower Tarnama 21D
Upper Yukon-Koyukuk-Lower Tanara 18
Upper Yukon-Koyukuk-Lower Tanara 21B
Upper YukontKoyukuk-Lower Tanama 21E
Upper YukortKoyukuk-Lower Tanana 2D
Upper YukorntKoyukuk-Lower Tanana 20F
Upper YukortKoyukuk-Lower Tanana 2D
Upper YukontKoyukuk-Lower Tanama 24

Copper Rivar Batin n
Copper River Basin 130
Ccpper River Basin 130

Copper River Basin 137130

B

Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin
Copper River Basin

BEFFRBREREEEEG

2
B

STAIU

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
lural
Rural
Rural
Rural
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TABLE 1 POPULATION CF ALASKA COVMUNITIES BY REGION A\D RLRAL STATUS (WADEHOGWVKL>

GOVMINTY

VEST GLENN HEHARY

Engllah Bay
Port Grahem

Seldovia

Balance of Cordova Census Sub-Area

SORE

ARG
AL
AL
AL

AL

Balance of Prince William Sound Census Sub-Area ADCL

Chenega Bay
Cordova

Byak
SAN JUAN BAY

Tatitlak

ABANDR REK
SUVENMNA

Tyorek

Angoon
Annette

Balance of Angoon Census Sub-Area

Balance of Haines Cersus Area

Balance of Hoonah-Yakutat Cersus Sub-Area
Balance of Outer Ketchikan Census Sub-Area
Balance of Petersburg Census Sub-Area
Balance of Prince of Wales Census Sub-Area
Balance of Skagney Census Sub-Area

Balance of Wrangell Cersus Sub-Area

Cape Pole

Coffrmen Cove

Craig

HONA BAY

[oe]
\‘

B HRRAR RARK

RRAFARARRRRABR &

POPULATION - GCOMMUINITY
YEAR POPULATION REGION

281 Southcentral

199 Southcentral
183 Southcentral
403 Southcentral

32 Southcentral
47 Southcentral
60 Southcentral
1901 Southcentral
44 Southcentral
Southcentral

112 Southcentral

Southcentral
Southcentral
209 Southcentral

583 Southeast
158 Southeast
64 Southeast
&0 Southeast
226 Southeast
8 Southeast
318 Southeast
451 Southeast
27 Southeast
198 Southeast
50 Southeast
272 Southeast
P4 Southeast
Southeast

S BREGON
Copper River Basin

Loner Kerai Peninsula
Loner Kenai Peninsula
Loner Kenmai Peninsula

Prince William Soind
Prince Wit lism Soud
Prince William Sound
Prince William Soud
Prince William Soud
Prince William Soud
Prince William Soud

Upper Cook Inlet
Upper Cook Inlet
Upper Godk Inlet

Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast

g

5
=

BEH

FEE 888388°

Nmmmﬁﬁmwllvbeblgh
w

STATUS

Rural

Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
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TABEE 1 POPULATICN OF ALASKA COMMUNITIES BY REGICN AND RLRAL STATUS (UFDEMOGWKD)

GOVMINITY

Elfin Cove
Custavus
Haines
HOLLIS
Hooreh
Hydaburg

Hyder
Kaa

Kasaan

Ktanock

Klukwan
Ktpreanof
Metlat Ula
Meyers Chuck
Pelican
Peteraburg
Point Baker/Port Protection
Port Alexander
Saxjian

Sitka

Skegney
Tenakee Springs
Thome Bay
\Whale Pass
Wranggell
Yakutat

Chignfk Bay
Chignik Lagoon
Chignik Lake
Cold Bay
Egegik

BRERE BARRRRRARRARAARRRARRAR RRR

POPULATION  GCOMMLNITY
ORE YEAR POPULATICN REGION

47 Southeast
217 Southeast
1151 Southeast
Southeast

917 Southeast
463 Southeast
73 Southeast
634 Southeast
83 Southeast
613 Southeast
153 Southeast
41 Southeast
1270 Southeast
53 Southeast
214 Southeast
3145 Southeast
108 Southeast
131 Southeast
772 Southeast
8160 Southeast
610 Southeast
142 Southeast
412 Southeast
83 Southeast
2337 Southeast
456 Soutiieast

129 Southwest
40 Southwest
164 Southmest
157 Southwmest
112 Southmest

SUBREGION

Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southes8t
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast
Southeast

Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula

g

AMBRMAM FIEPONPEIRANORAEROEGPNOENAN R

STATUS

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural



DIVISICN OF SUBSISTENCE, ALASKA DEPARTVENT CF FISH AD GAVE

TABEE 1 PCPULATION COF ALASKA COVMUNITIES BY REGICN AVD RURAL STATUS (UTCEMOGWKL)

COVMLINITY

Ivanof Boy
King Cove
King Salnon
Naknek
Nelson Lagoon
Perryvllle
Pilot Point
Port Hefden
RCRT MOLER
Sand Point
South Noknek
UGAHK

Atka

Nikolski

Adak Station

Saint George

Attu

Saint Paul

DUH HRR

Sesiya Station Census Designated Place
Akuten

False Pass

Balance of Aleutian Island Census Area
Unatasks

Naw Stuyahok

Pedro Bay

RCRT ALSACKTH

Balance of Bristol Bay Census Area
Portage Creek

Clark's Point

ORE

POPULATION  CORUNITY
YEAR POPULATION REGION

B8 RRARRRRA

REHB BR RARFR RRRARK

49 Southwest
547 Southwest
646 Southwest
3 Southwest
44 Southwest
137 Southwest
7 Southwest
108 Southwest

Southwest
671 Southwest
1% Southwest

Southwest

B Southwest
46 Southwest
456 Southwest
191 Southwest
3l Southwest
486 Southwest
Southwest

613 Southwest
80 Southwest
77 Southwest
49 Southwest
1331 Southwest

330 Southwest
70 Southwest

Southwest
101 Southwest
35 Souttmest
79 Southwest

SUBREGICN

Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula
Alaska Peninsula

Ateutien-Pribf to
Aleutlan-Pribilof
Aleution-Pribllof
Aleutlan-Prlbilof
Aleutian-Pribilof
Aleutfan-Pribilof
Aleutlan-Prlbilof
Aleutian-Pribilof
Aleutian-Pribilof
Aleutian-Pribilof
Aleutian-Pribilof
Aleutian-Pribilof

Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
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STATU

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural



DIVISION GF SUBSISTENCE, ALASKA CEPARIVENT GF FISH AND GAMVE

TABLE 1 POPULATION CF ALASKA COVMUNITIES BY REGION ANO RURAL STATUS (WHDEMOCVKL>

COVMUNITY

Togiak
Banok
Twin Hills
lliaana
Alaknaglk
Balance of Dilllncham Census Area
Levelock
Dillingham
Newhalen
Igiugig
Kollganek
Hondal ton
Menokotak
Kokhanok

Akhlok

8alance of Kodiak Island Census Sub-Area
Karluk

Kodiak City

Kodiak Coast Guard Station

Larsen Bay

Old Harbor

Ouzinkie

Port Lions

Cape Nenerhem Gersus Designated Place
Cheformak

Goodrens Bay

Kipnuk

Kongiganak

Kwigillingok

Mekoryuk

O RE

POPULATION  GOVMLNITY
YEAR POPULATION REGION

BREPHAR RRRARRARR ARARRRRRARRRARR

556 Southwest
107 Southwest
44 Southwest
126 Southwest
180 Southwest
128 Southwest
109 Southwest
2141 Southwest
166 Southwest
3B Southwest
161 Southwest
234 Southwest
30 Southwest
68 Southwest

109 Southwest
3727 Southwest
114 Southwest
6173 Southwest
1731 Southwest
217 Southwest
2 Southwest
235 Southwest
3P Southwest

9 Westermn
277 \\estern
241 Western
408 Westermn
21 Western
244 \\estern
122 Western

SUBREGICN

Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bay
Bristol Bv
Bristol Bay
Bristol Bay

Kediak Island
Kediak Island
Kediak Island
Kediak Island
Kediak Island
Kodiak Island
Kodiak Island
Kodiak Island
Kodiak Island

Central
Central
Central
Central
Central
Central
Central

Bering Sea
Bering Sea
Bering Sea
Bering Sea
Bering Sea
Bering Sea
Bering Sea
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STATUS

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural



DIVISICN CF SUBSISTENCE, ALASKA DEPARTVENT OF FIH AD GAVE

TABLE 1 POPULATION CF ALASKA COMMUNITIES BY REGION AND RLRAL STATUS  (WHDBMOGVIKY)

COVMNTY

Hawtok
Hightaut*
Platlnua
Quinhagak
Toksook Bay
Tunuek

Aklachak
Akfak
Atmeutluak
Balance of Lower Kuskakwim Census Sub-Area
Bethel

Bek
Katlgluk
Kinethluk
Napakiak
Hapaskiak
Nunapltchuk
Oscarvllle
Tuluksak
Tuntutuliak

Alakanuk

Chavak

Esamek

Hooper Bay

Kotllk

Marshall (Fortuna Ledge)
Mountain Village

Pilot Station

Pitka's Point

Russian Mission

ORE

POPULATION  GOMMLNITY
YEAR PCPULATION REGION

RHERRBRRRE ARRARRRARRRRRR RRRRAR

207 \estemn
153 Westermn

6 Western
453 Westermn
32 Westem
318 Western

45 Western
280 Western
24 Western
33 Westem
4006 Western
257 \Western
436 Western
546 Western
290 Western
3B Western
36 Western
63 Western
21 Westem
28 Westem

56 Westem
532 Western
613 Western
686 Western
400 IFestem
281 Western
682 Western
425 \Westemn
106 Western
231 Westem

SUBREGION

Central Bering Sea
Central Bering Sea
Central Bering Sea
Central Bering Sea
Central Bering Sea
Central Bering Sea

Loner Kuskokwim
Loner Kuskokwim
Loner Kuskokwim
Loner Kuskakwim
Loner Kuskaoknim
Loner Kuskakwim
Lover Kuskokim
Loner Kuskoknim
Loner Kuskokwim
Lower Kuskalkwim
Loner Kuskakwim
Loner Kuskaoknim
Loner kuskokwim
Loner Kuskokwim

Loner Yukon
Loner Yukon
Loner Yukon
Lover Yukon
Loner Yukon
Loner Yukon
Lower Yukon
Lover Yukon
Lower Yukon
Loner Yukon
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Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural



DIVISION CF SUBSISTENCE, ALASKA DEPARTHAMT OF FISH AND GAVE

TABEE 1 POPULATION CF ALASKA COMMUNITIES BY REGION AND RIRAL STATUS  (UFCEHOGWKD)

COVMINITY

Saint Marya (Andrcafaky)
Seesa Bay
Sheldon Point

Anfak

Balance of Aniak Census Sub-Area
Balance of Uede Hanpton Census Sub-Area
Chuathbaluk

Crooked Creek

EREON

Lina Village

Loner Kalakag

NAPAIHUTE

Rad Devil

Sleetmute

Sperrevohn Air Force BaBe

Stony River

Upper Kalskag

ORE

POPULATICN - GOMMUNITY
YEAR POPULATION REGION

RREAR BR RARAR RAR

458 Western
3 Western
124 Western

31 Westerm
64 Western
181 Western
124 Western
126 Western
\Western

48 Western
281 Western
Westermn

42 \\Nestern
130 Western
15 Western
P Western
154 Westemn

SUBREGION

Loner Yukon
Lower Yukon
Loner Yukon

Middle Kuskanim
Middle Kuskdknim
Middle Kugkoknim
Middle Kuskokwim
Middle Kuskdknim
Middle Kuskaknim
Middle Kuskaknim
Middle Kuskoknim
Middle Kuskdknim
Middle Kuskaknim
Middle Kuskoknim
Middle Kuskokwim
Middle Kuskakim
Middle Kuskakim

BBl BB 2

STATUS

Rural
Rural
Rural

Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural
Rural



ENCLOSURE 2

Attachment 1

Species/Areas Where Subsistence

The following listing

5 AAC 99.025.
SPECIES/AREA
BLACK BEAR

Unit 1(C)

Unit 6(A)
Units 6(B) and 6(C)
Unit 6(D)
BRQWH-BEAB

Unit 4

Unit 5

Unit 9(B)

Unit 9(E)

Unit 17(A)

Those portions of

Units 17(A) and 17(B)
north and west of a
line beginning fros
the GMU 13 boundary
at the northwest and
of Nenevok feetea, to

the souths! fo't

of Upper Togi:. wdke,
and nozrtheast to the
nozrthern point of Nuyakuk

Lake, nozrtheast to

point where the GMU 17
boundazry intersects

Shotgun H ills

Units 17(B) and 17(C)

Currently Lim ited

based on the table presented in

COMMUNITY OR UNIT RESIDENCY

Haines, Gustavus, KluJcwan and Hoonah,
and, except as provided in 5 AAC
99.014(1)(B), Unit 1(C).

Yakutat.

Units 6(B) and 6(C) except Cordova.

Chenega Bay, T atitlek.

Unit 4 and Kake.
Yakutat.
Unit 9(B).

Chignik Lake, Ivanof Bay, and Perry-
ville .

Unit 17, Goodnews Bay, and Platinum.

Kwethluk.

Unit 17



SPECIES/AREA

Units 13 and 14(B)
(Nelchina herd)

Unit 17

Those portions of

Units 17(A) and 17(B)
north and vest of a line
beginning from the

GMU IS boundary at the
northwest end of Nenevok
Lake, to the southern
point of Upper Togiak
Lake and northeast to
the northern point of
Nuyakuk Lake, northeast
to the point where the
GMU 17 boundary inter-
sects the Shotgun H ills

Unit 18

Units 19(A) and 19(B)

Unit 19(C)

Unit 19(D)

Unit 20(D)
(40-Mile hard)

Macomb herd

Unit 20 (E)
(40-Mile herd)

Units 21(A) and 21(E)

COMMUNITY OR UNIT RESIDENCY

Unit 11, Unit 12 along the Nabesna
Road, and Unit 13.

Unit 9(B), Unit 17, Lime Village, and
Stony River.

Kvethluk.

Kwethluk.

Fall:

Units 19(A) and 19(B), and Kwethluk.
W inter:

Unit 18 in the Kuskokwim drainage and
Kuskokwim Bay, Units 19(A) and 19(B),
and Kwethluk.

Unit 19(C), Lime Village, McGrath,
Nikolai, and Telida.

Unit 19(D), Lime Village, Slaetmute,

and Stony River.

Unit 12 north of the Wrangell-St.
Elias National Park and Preserve,
Unit 20(D) except as providsd in

5 AAC 99.014(1)(E), Unit 20(E), and
Dot Laks.

Dot Laks.

Unit 12 north of ths Wrangsll-St. Elias
National Park and Prsssrve, Unit 20(D)
excspt as provided in 5 AAC 99.014
(1)(E), and Unit 20(E).

Unit 21(A), Aniak, Chuathbaluk, Crooked



SPECIES/AREA

from the northernmost
point of Rocky Bay to
the head of Tutka Bay
and east of-a. line from
Point Pogibshi to the
point of land between
Rocky Bay and Windy Bay

MQISE

Unit 1(B), Stikine
Drainage

Unit 1(D)

Unit 5

Units 9(A), 9(B), 9(C),
and 9(E)

Unit 11

Unit 12 East, that por-
tion lying east of the
Nabesna River and south
of the winter tra il
running southeast from
Pickeral Lake and the

Canadian border

Unit 12 South,
tion south of a line
from Noyes Mountain

southeast to the con-

fluence of Tatschunda
Creek and the Nabesna
River

Unit 12 North, the re-
mainder of the unit not
described above

Unit 13

Unit 15 (C), that portion
southwest of a line from

Point Pogibshi to the
point of land between
Rocky Bay and Windy Bay

that por-

COMMUNITY OR UNIT RESIDENCY

Wrangell

Unit 1(D)

Yakutat.

Units 9(A), 9(B), 9(C), and 9(E).

Unit 11,
and U nits

Unit 12 along tha Nabesna Road
13(A)-(D).

Unit 12.

Unit 11 north
excluding BLM parcels of

of tha 62nd parallel and
north and

south Slana; Unit 12, Units 13(A)-
(D), and Dot Lake.
Unit 12, Dot Laks, and Msntasta Lake.

Unit 13.

English Bay and Port Graham.



SPECIES/AREA

Unit 20(F)

Unit 21(A)

Units 21(B) and 21(C)
Unit 22

Unit 23

Unit 24

Unit 25(A)

Unit 25(D) we3t of a

line from the Unit

25(D) boundary at
Preachar Creek, down-
stream along Preacher
Creak, Birch Creak, and
Lower Mouth Birch Creak
to tha Yukon River; than
downstream along tha
north bank of tha Yukon
River (including islands)
to tha mouth of Hadveenzik

River to its confluence
with Forty and One-Half
M ile Creek, then upstream
along Forty and One-Half
Creek, to Nelson Mountain
on the Unit 25(D)
boundary

Remainder of Unit 25(D)

Unit 26

COMMUNITY OR UNIT RESIDENCY

99.014(1)(E), and Tanacroes.

Unit 20(F), Manley, Minto, and Stevens
Village.

Units 21(A) and 21(E) except as
provided in 5 AAC 99.014(1)(F),
Takotna, McGrath, Aniak, and Crooked
Creek.

Units 21(B) and 21(C) except as prov-
ided in 5 AAC 99.014 (1)(F), and
Russian Mission.

Unit 22.

Unit 23.

Unit 24, Anaktuvuk Pass, Koyukuk, and
Galena.

Unit 25(A) and Venetie.

Beaver, Birch Creek, and Stevens V il-
lage.

Residents of the remainder of Unit

25(D).

Unit 26(except the Prudhoe Bay-
Deadhorse Industrial Complex),
Hope, and Anaktuvuk Pass.

Point



SPECIES/AREA COMMUNITY OR RESIDENCY

Units 11, 13, 15, 16 Units il, 13, 15 (except as provided

20(D), 22, and 23 in 5 AAC 99.014(1)(D)), Units 16 and
20(D) (except as provided in 5 AAC
99.014(1)(E)), and Units 22, and 23.

PTARMIGAN
Units 11, 13, 15, 16 Units 11, 13, 15, (except as provided
20(D), 22, and 23 in 5 AAC 99.014(1)(D), Units 16 and

20(D) (except as provided in 5 AAC
99.014(1)(E3, and Units 22, and 23.



ENCLOSURE 3

e MEMORANDUM

State of Alaska

™ Norman Cohen OATE March 1, 1990
Deputy Commissioner
TELEPHONE NO: 207-2231
THRU: SUBECT  Review of Subsistence
Regulations
SUBSISTENCE SECTION
ROM: Lew’ Pal li]
. Lew Paunplh
. P [/AR Oc 1920

Director
Division of W ildlife Conservation
Department of Pish and Game OHDASTKirSf 1
Anchorage
This is in response to your February 5 request on subsistence
.hunting regulations. As usual, our staff has done an excellent
job in a short timeframe of compiling and analyzing pertinent
inform ation.
Those species and areas in which subsistence e lig ib ility s
currently lim ited are listed in Attachment I. The inform ation
on subsistence e ligib ility comes from 5AAC 99.025. At the end
of this listing, we have included subsistence e ligibility
determinations which were passed in November 1989 by the Board
of Game and were scheduled to become effective on July 1, 1990.
For your requests 2-6, we compiled the information on tabular
format by region. Footnotes are used to provide clarification
where necessary.
If you have questions on this material, please contact either me
or the appropriate regional supervisor.

Attachments

Steve Behnke

Steve Peterson

Wayne Regelin
Regional Supervisors,

ccC:

D ivision

of W

ild life Conservation



Subsistence Hunting Regulations
Regulatory Year 1989-90
Region |

Would Would
Current Expanded Tier Il Harvest
Hunt Seasons and Bag Li» it«1E ligibility Eligibility Result?Biological

Peer 5 AAC 85,030 m

m Unit 4, that

Tenakee Inlet

portion north of3704 3906 Yes6
and East of Port

Frederick, including all
drainages of Tenakee Inlet.

SUBSISTENCE HUNTERS: Aug. -

Six deer, antlerless deer may

be taken after

OTHER HUNTERS:

Jan. 31
Sept. 15

Aug. 1-

Jan. 31

Three deer, antlerless deer
may be taken after Sept. 15

Moose 5 AAC 85.045 (D

m Unit 1(D)

2107 5258 Yes

SUBSISTENCE HUNTERS: Sep. 1-

Sep. 10

One bull by registration perm.it;

15 bulls may be

taken.

Increased Harvest

Concern?



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 11
BROWN BEAR
Uould Would Increased X of Harvest
Current Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits Eligibility Eligibility Result? Biological Concern? Lands?

5 AAC 85.020(15) Brown Bear

Unics 17(A) and 17(C)

SUBSISTENCE HUNTERS: Sept. 10-Oct. 10 10-15 50-W * YESs YESs 25X
April 10 - May 25

One bear every four regulatory

years.

OTHER HUNTERS:
Sept. 10 - Oct. 10

May 10 - May 25
One bear every four regulatory
years.

Subsistence hunts which are currently different front general hunts.

Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.
An April and early May season would be attractive to residents and guide-outfitters.

If season dates were not changed.

nFwNpE



Hunt Seasons and Bag Limits”
5 AAC 85.025(4) Caribou

Unit 9(D) and Unit 10,
Unimak Island only
SUBSISTENCE HUNTERS:

Sept. 1 - Mar. 3
Two caribou

OTHER HUNTERS:
Sept. 1 - Oct. 3
One caribou

PwNpE

after mid November.

5. Staff is proposing to limit the bag limit

this herd.

Current
Eligibility2

175-225

Subsistence Hunting Regulations

Regulatory Year 1989-90

Region

Expanded

CARIBOU

Eligibilitys

50-100**

in 199091 to 1 bull

11-3

Uould
Tier 11
Result?

YES

Subsistence hunts which are currently different from general hunts.
Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.
Estimate of increased number of hunters should subsistence eligibility be expanded toinclude
Host of the increase in hunting effort would be along the Cold Bay road system when the cariboufrequent

for all

Uould Increased
Harvest be of
Biological Concern?

YESs

X Harvest
on Federal
Lands?

80X

all Alaskans.

that area

hunters because of the decreasing size of



Subsistence Hunting Regulations
Regulatory year 1989-90

Region Il
CARIBOU
Uould Uould Increased X of Harvest
Current Expanded Tier |l Harvest be of on Federal
Hunt Seasons and Bag Limits Eligibility Eligibility Result? Biological Concern Lands?
5AAC85.025(7) Caribou 1524 2000+ due to Yes Yes r 40X
proximity to
large population
and relatively
good access
during the
winter season.
Unit 12, residents of Tetlin
and Northway only:
1 caribou by registration
permit only.
Season will be opened by Emergency
Order when Nelchina caribou are
present and Hentasta caribou are
absent; season will be closed by
emergency order after 80 Nelchina
caribou have been taken.
1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (5ACC 99.025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.
A. Based on number of permits issued 1986-89.



Subsistence Hunting Regulations
Regulatory Year 1989-90
Region 1l
HOUNTAIN GOAT

Uould Uould Increased X Harvest

Current Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits® Biiglbillty Eligibilitys Result? Biological Concern? Lands?
5 AAC 85.040(2) Goat 1

Remainder of Unlc 6

SUBSISTENCE HUNTERS: 30-404 up to 100 Possiblys NOe 50-60X
Aug. 1 - Jan. 31

One goat by registration

permit.

OTHER HUNTERS:
Sept. 1 - Nov. 30
One goat by registration

permit.

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.

4. Based on the number of permits issued. Harvest is usually 1-2 goats/year by subsistence users.

5. Tier Il should be considered for Tatitlek and Chenega hunt areas due to relatively low allowable harvests.

6. Under the current management system specific hunts are closed by Emergency Order when allowable harvest limits are
reached. It is anticipated that this would continue regardless of subsistence regulations.



Subsistence Hunting Regulations
Regulatory Year 1989-90
Region 11
MOUNTAIN GOAT

Uould Uould Increased X Harvest
Current Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits® Eligibilityz2 Eligibilitys Result? Biological Concern? Lands?

1 |
1
BAAC 85.040(3) Goat

Unit 15(C), the English Bay
hunt sub-area
SUBSISTENCE HUNTERS:
Aug. 10 - Oct. 31
One goat by registration <5 50-1504 YES4 NOs OX
permit only.

OTHER HUNTERS:
No open season

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expandedtolnclude allAlaskans.

A. If this area was open as drawing hunt we would anticipate up to 150 applicants; an openregistration hunt would
result in at least 50 applicants and we would not wish to administer on a registration permit basis.

5. Harvest would be controlled by Emergency Orders.



Uould Uould Increased X Harvest
urrent Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits Eligibility Eligibility Result? Biological Concern? Lands?

5 AAC 85.045(8) Hoose I
Unit 9(B), that portion
draining Lake Clark
SUBSISTENCE HUNTERS:
Sept. 5 - Sept. 20
Dec. 1 - Dec. 31 50-100 20-50** NO NO5 20-25X
One moose; however, antlerless
moose may be taken only from
Dec. 16 - Dec. 31

RESIDENT HUNTERS:

Sept. 10 - Sept. 20

Dec. 1 - Dec. 31
One moose; however, antlerless
moose may be taken only from
Dec. 16 - Dec. 31

NONRESIDENT HUNTERS:

Sept. 10 - Sept. 20
ong bull
1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimated increase In hunter numbers if subsistence eligibility is expanded to include all Alaskans.

4. The current subsistence priority consists of a 5 day earlier season. ITf this applied to allhunters there may be
increased competition, but no large increase in the number of moose killed.

5. Staff is proposing to delete the antlerless season in 1990-91, for biological reasons; therefore the antlerless
season would not be considered under a change in subsistence eligibility.

11-11



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 11
MOOSE
Uould Uould Increased X Harvest
Current |, Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits*- Eligibility™" Eligibility” Result?  Biological Concern? Lands?
5 AAC 85.045(8) Moose
Unit 9(C), that portion
draining the Naknek River
SUBSISTENCE HUNTERS:
Sept. 5 - Sept. 20 — -> 50-100 10-20 NO NO 10-20X
Dec. 1 - Dec. 31— > 60-100 20-50 NO YES*1 10-20X

One moose; however antlerless
moose may be taken by
registration permit only.

OTHER HUNTERS:
Sept. 10 - Sept. 20
One moose.

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (5AAC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expanded toinclude allAlaskans.

4. The current antlerless quota is about 10 cows; there are usually 7-10 moose killed without an Emergency Order

closure.

13 - 13



Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 11
HOOSE
Uould Uould Increased X Harvest
Current Expanded Tier 11 Harvest be of on Federal
Hunt Seasons and Bag Limits™ Eligibility” Eligibility Result? Biological Concern? Lands?
5 AAC 85.045(8) Moose
Unit 9(E)
SUBSISTENCE HUNTERS:
Sept. 10 * Sept. 20— — >  fall season is the same for all hunters
Dec. 1 -Dec. 15~ - — > 50 20-30 NO possibleb 50-70X

One bull; however, noose taken
frora Sept. 10 - Sept. 20 must
have 50 inch antlers.

OTHER HUNTERS:
Sept. 10 - Sept. 20
One bull with 50 Inch antlers

1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (GAAC 99.025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibility be expanded toinclude allAlaskans.

4. The current subsistence priority consists of a 5 day earlier season. Season was shortened for all hunters several

years ago because of declining bull:cow ratios.
5. The maximum sustainable number of bulls is currently being harvested.



Subsistence Hunting Regulations
Regulatory year 1989-90

Region 1l
HOOSE
Uould Uould Increased 3 of Harvest
Current Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits® Eligibility Eligibility Result? Biological Concern Lands?
5AAC85.045(11) Moose 550-B0™* 4000* due to Yes6 Yes6 > 60z
good road

syrtera access,
well developed
trail systenms,
and high demand
for moose iIn
Unit 13

Remainder of Unit 13

SUBSISTENCE HUNTERS:Aug.25-Sept.20

1 moose; however, bulls may be taken by

registration permit only; only 1 permit

will be issued per household. Antlerless

moose may be taken only in Unit 13(E), by

drawing permit only; up to 25 permits

will be issued; no person may take a cow

accompanied by a calf.

RESIDENT AND NONRESIDENT HUNTERS:Sept.1-Sept.20
1 moose; however, bulla must have 36-inch
antlers. Antlerless noose may be taken only iIn
Unit 13(E), by drawing permit only; up to 25
permits will be issued to Alaska residents only;
no person may take a cow accompanied by a calf.

1. Subsistence hunts which are cuirrently different from general hunts.
2. Based on existing regulations Hor 1989-90 (5ACC 99.025) and recent hunter effort.
3. Estimate of (Increased number olf hunters should subsistence eligibility beexpanded to include all Alaskans.

4. Based on number of permits issued 1986-89.
5. Tier 11 would be required for subsistence antlerless drawing permit hunt, but no permits will be issued in

1990 due to biological concerns.
. Harvest quota/registration permit hunt would need to be established, or a more restrictive antler size bag

limit established if a general open season was continued.

-1



Subsistence Hunting Regulations
Regulatory year 1989-90

Region 11
HOOSE
Uould Uould Increased X of Harvest
Current , Expanded Tier 1 Harvest be of on Federal
Hunt Seasons and Bag Limits™- Eligibility” Eligibiligy® Result? Biological Concern Lands?
5AAC85.045 (14) Hoose 130* 1000+ due to Yes3 Yes 7 OX

proximity to

large population

and relatively

good access

during the

winter season.
Remainder of Unit 16(B)

SUBSISTENCE HUNTERS:Sept.1-Sept.30
Dec.1-Feb.20

1 moose; however, antlerless moose

may be taken only from Sept.25-

Sept. 30, and during the period

Dec.1-Feb.28, within which a two-week

season for moose by registration

permit only will be announced by

Emergency Order

RESIDENT AND NONRESIDENT HUNTERS:Sept.1-Sept.30
1 bull

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (B5ACC 99.025) and recent hunter effort.

3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.
4. Based on number of registration permits Issued 1986-89.

5. A registration hunt with a limited allowable harvest would not be feasible with the expandedeligibility.
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Subsistence Hunting Regulations
Regulatory Year 1989-90

Region 1l
HOOSE
Uould Uould Increased X Har est
Curren Expanded Tier 1l Harvest be of on Federal
Hunt Seasons and Bag Limits™ Eligibility2 Eligibility3 Result? Biological Concern? Lands?
1
5 AAC 85.045(15) Hoose ©
Unit 17(C), chat porcion
including Che lowichla
drainage and Sunshine Valley
SUBSISTENCE HUNTERS:
Aug. 20 - Sept. 15
One bull
250-300 100-200 Possibly YES (long term) (04
RESIDENT HUNTERS:
Sept. 1 - Sept. 15
One bull -

NONRESIDENT HUNTERS:
Sept. 5 - Sept. 15
One bull

1. Subsistence hunts which are currently different from general hunts.

2. Based on existing regulations for 1989-90 (6AAC 99.025) and recent hunter effort.
3. Estimate of iIncreased number of hunters should subsistence eligibility be expanded to include all Alaskans.
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Hunt Seasons and Bag Limits3

5AACS5.055(A) Dall Sheep

Units 6 and 9, remainder of
Unit 13, and Units 14(B),
16, 17, and 19.

SUBSISTENCE HUNTERS:Aug.10-Sept.20
1 ram with 7/8 curl horn or larger.

RESIDENT AND

NONRESIDENT HUNTERS:Aug.10-Sept.20

Subsistence Hunting Regulations

Regulatory yea* 1989-90

Region 11
DALL SHEEP
Uould
Current Expanded Tier 1l
Eligibility2 Eligibility3 Result?
200-250 400-600 No

1 ram with full-curl horn or larger.

1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (5ACC 99.025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibility be expanded to include all Alaskans.

Would Increased
Harvest be of
Biological Concern

No

1 of Harvest
on Federal
Lands?

30X



Subsistence Hunting Regulations
Regulatory Year 1000-00
Region I — Inlarlor

Would Increased

Hunt Saaaona Currant Expandad Would Tlar 11 Harvaat ba of X of Harvaal on
and Bag LlaULa* Eligibility** Eligibility3 Haault? Biological Concamn? federal Lands?
oBIgZLY BEAR
Unit 24 that portion of
tha Koyukuk Rivar dralnaga
upstream from, and Including,
tha Alatna Rlvar dralnaga
SUBSISTENCE HUNTERS: Sept. 1- D 0 Ho 100X
Raaldanta of Anaktuvuk  Oct. 31
Paga: Ona baar avary
ragulatory yaar. Aor. 1- 0 0 No 100X

May 31
ALL QTHER SUBSISTENCE Sapt. 1- 100 10 No SOX
HUHTERS: Ona baar avary Oct. 31
four ragulatory yaara
by raglatratlon pard)lt; Hay 10- 100 10 No SOX
15 baara may ba Lakan.  Hay 31
raglatratlon permit;
RESIDENT/NONRESIDENT Sept. 1- RY 100 No SOX
HUNTERS: One boor every Oct. 31
four regulatory years
by registration permit; Hay 10- 0 100 No OX
1S bears may be taken.  Hay 31

registration permit;

m 1



It Season™
and B»s Limit*

Unit 10, raaidanta
domlcilad in Lima
Village only: Ho bag
limit, provided that no
aiora than 100 caribou
art lakin. Cow* and
calvaa stay not ba

taken April 1-Aug. O.

SUBSISTENCE HUNTERS:

Unit 20(0) aouLh of the
Alaska Highway

SUBSISTENCE HUNTERS:
Ona hull.

hESIDEKT/NONRESIDENT
HUNTERS:  One bull by
drawing parolt only.
130 psralLs will be
laauad.

Unit 200) north of tha
Alaska Highway.

SUBSISTENCE TIWNTE: :
Ona caribou.

July 1-
Juna 30

g8 48

3 €&

8

8 8§

85

Currant Expanded
Eligibility2 Eligibility"l
33-40 3300-4000

2-4 uubalslenca 500+
40-60 Paralttasa

20* 230

Would Tier NI
HesulL?

Yea

Yaa

No

Would Incraaiad
Harvest ba of
Biological Concem?

Ya*

Yes

No

t of lanett on
Federal lands?

X

04

(*Thesa numbers are Included In data for GWU 12 & 20(D) north of tha Alaska Iy listed above)

il j

Region 111



Hunt Seasons

and Bag Limitsl Eligibility?
Forty-mile River upstream

from and Including

Katcliiesstudk Craek.

SUBSISTENCE HUNTERS: Ag.
Ona caribou Sapt.

Dec. 1- 3-23

RESIOEHT/NOHRESIDENT ~ Aug. 10
WNTEHS:  One bull Sept. 20

Remainder of Unit 20(E)
(accessible by the Taylor
Highway and associated
trails)

SUBSISTENCE HUNTERS: Aug. 400-300
Ons caribou by Sapt.

raglatratlon permit only.
Saaaon wi!l ba closed
when 323 caribou

hava baan taken.

85

g8
S

Expended
Eligibility3

100-200 - Area
la rsmote.

100-200 - Area
la resots,

2000-3000*

2000-3000*

Would Tier NI
Result?

Yes

Yes

IT all Alaskans wars
considered eligible for
subsistence, most would
hunt under the aubalatence
regulations, and not In

tlls hunt.

"3

Region 111

Would Increased
Harvest be of I of Harvaal on
Biological Concam? Fedsral Lands?

No 73X including BIX
managed native
aelectlona.

No 73X Including BIX
BIX managad nativa
aelectlona.

Yes 73X including BLM
managed native

selections.

Yes 73X including BLH
managed native
selections.



Hunt Saaaona
and Bat Linltal

Unita 2*. and 26(A),
thoaa portiona within tha
Gataa of tha Arctic
National Park. Thraa

aheap.

SUBSISTENCE HUNTERS: Ag. 1-

Aor. D

RESIDENT/NONRESIDENT
HUNTERS:

No Opan Saaaon

HOOSE

Unit 12, that portion

dralnad by tha Tanana, Nabaana
and Chlaana Rivara aaat of
tha TatlIn Raaarvatlon
boundary and norLh of tha
wintar trail ficai

Plckaral Laks to tha

Canadian bordar. Ona bull.

SUBSISTENCE HUNTERS:

RESIDENT/NONRESIDENT
KUNTERS:

g4 24

BB By

Qurrant.
Eligibility?2

73-100

Expanded Uould Tlar I
Eligibility2 Raault?
K0 No
100-130 No

)

Would Incraaaad
Harvaat ba of
Biological Concarm?

1 of Harvaat on
Fadaral Landa?

60X; TatlIn NAR

Region 11



Hunt Statons Currant

and Bag Limitsl Eligibility2
RES IDENT/HOHRESIDENT Sapt. 1- 23-30
HIWNTERS: Spt. 20

Unit 19Q), remainder of tha
Upper Kuakokwim Controlled
Uaa Area. One bull.

SUBSISTENCE HUHTERS: Sept. 1- 200
Sept. 0
Dec. 1- 20
Fab. 20
RESIDENT/NONRESIDENT ~ Sapt. 1- 200
HUNTERS: Sapt. 0
Unit 20(B), that portion 75-100%

within tha Minto Management
Area. One bull by registration
permit only. Season will ba
cloaad when 15 bulla have baan

taken.

SUBSISTENCE HUHTERS: Sept. 1-
Sept. 20
Jan 10-
Feb. 28

RESIDENT/NONRESIDENT No Open Season
HINTERS:

Expanded
Eligibility3

0

200

200

Over 503 due to

Uould Tiar 1l

Raault?

proximity to Fairbanks,
good access, and high

demand for moots.

I -u

Ho

Yaa

Yaa

Yas

Uould Incrvaaad
Harvaat ba of
Biological Concerm?

Yas

Yea

Yaa

X of Harvaat on
Federal Landa?

30X

01

73X

30X

Nona



Uuiil Saaauna
and Hat Li»Ita

Unit 20(F). Ona hull.

SUBSISTENCE HUNTERS;

RESIDENT/NONRES1DEHT
HMHTERS;

Wnit 21)

SUBSISTENCE HUNTERS;
Ona aooaa; antlarlaaa
e00aa say be taken
only froa Sapt. 21-
Sapt. 23 and Fab. 1-

Fab. 3. Hooaa aay not be
taken within 1/2 alia of

tha Yukon Rlvar during
tha February aaaaon.

RESIDENT/NONRESIDENT
HUHTERS; Ona bull.

Sapt’ 1-
Sapt, IS

Dac. 1-
Dec. 10

Sapt. 1-
Sapt. IS

Sapt. 5
Sept. 23

Current
Eligibility

13-30

*azad on
raporlLad
aubalatanca

Expanded
Eligibility

100

Baaad on AK
raaldant
participation

partcipation 1UBS.

I did not includa
Hinto panalt holdara
aa allglbla Ajacausa >n
practlca faw Hinto
huntara would travalL

1o 20F although
allglbla.

200 600
200 800
*00 *00

Would Increased

Would Tier Il Harvaat ba oC

Raault? Biological Concem?
Yaa, lor Yaa, fur
tha Dec. tha Dac.
portion of portion of
Lha aaaaon. tha aaaaon
1888,

Yaa Yaa
Yaa Yaa
No No

10-11

X of Harvaat. on
Eadaral 1.end»/

30,t
(BIX)

BOX

BOX

Region 111



Region 111
Would Increased
Hunt Seasons Currant Expended Would Tlar 1l Harvaat ba of X of Harvaat on
and Bat Limits® Eligibility 2 Eligibility 3 Result? Biological Concern? Federal Lands?

SUBSISTENCE HUHTERS; Sept. 10-

Sapt. 0
Dac. 1-
Dec. 10
Fab. IB-
Fab. 2B
Hecaalndar of Unit 23(D)
Ona bull
SUBSISTENCE HUHTERS: Sapt. 10- 280 310 330-380 No No 100X
Sapt. 0 Baaad on
aroa biologist's
aat.
Dac. 1-
Dac. 10
RESIDENT/NONRESIDENT Sapt. 10- 3l
HHTERS: Sapt. 20 (1930 buntara)
Romalnder of Unlta 26(B),
and Unit 26(C)
SUBSISTENCE HUNTERS: Aig. 1- 30-60 Basad 150-175 Yes Yas 501
Ona noosa. Dac. 31 on 1088
Subsistanca
Division eat.
of huntera in
Kaktovik and

Nuigsut.



Subsistence Hunting Regulations
Regulatory year 1989-90

Region V — Northwest
Would Would Increased % of Harvest
Hunt Seasons Current Expanded Tier 11 Harvest be of on Federal
and Bag Limits Eligibility2 Eligibility3 Result? Biological Concern? Lands?
|
1
unit 18 (,./g Bear)
SUBSISTENCE HUNTERS; 12-16 20-40, mostly Yes Yes 100
(Domiciled in Kwethluk) residents of
Bethel

Sept. 10-Oct. 10
Apr. 10-May 25

One bear every regulatory year
ALL OTHER HUNTERS:

Sept. 10-Oct 10
Apr. 10-May 25

One bear every 4 regulatory years

Subsistence hunts which are currently different from general hunts.

Based on existing regulations for 1989-90 (5AAC 99025) and recent hunter effort.

Estimate of increased number of hunters should subsistence eligibilty be expanded to include
all Alaskans.

whE



Region
Subsistence Hunting Regulations
Regulatory Year 1989-90
Region V - Northwest
Would Would Increased % of Harvest
Hunt Seasons Current Expanded Tier 11 Harvest be of on Federal
and Bag Limitsl Eligibility?2 Eligibility3 Result? Biological Concern? Lands?

Unit 26A (Moose)

SUBSISTENCE HUNTERS: 20-40 80-1005 Yes Yes4 10
Aug. 1-Dec. 31

One moose. The taking of
cows accompanied by calves
is prohibited.

ALL HUNTERS:
Sept. 1 - Dec. 31

One moose. The taking of
cows accompanied by calves
is prohibited.

1. Subsistence hunts which are currently different from general hunts.
2. Based on existing regulations for 1989-90 (5AAC 99025) and recent hunter effort.
3. Estimate of increased number of hunters should subsistence eligibilty be expanded to include

all Alaskans.
4. Overharvest can be prevented and Tier 11 would not be necessary 1if aircraft use is allowed

only from Sept. 1 - Dec. 31.
5. Additional hunters would mostly come from the Fairbanks area.

-[_'



MEMORANDUM State of A laska

to Norm Cohen oate. February 21, 1990
Deputy Commissioner
Department of Fi3h and Game FILE no

telephone no

- d & r
from David Cantillon subject Response to
Deputy Director Subsistence
Division of Commercial Fisheries Questions Your Memo

of 02/05790

The responses to the six questions you posed are organized by
region with the various management areas lumped into each response.
Due to the short time frame, some small details may have been
overlooked.

REGION 1

1. By board action in the spring of 1989, the residents domiciled
in the communities of Yakutat, Klukwan, Haines, Hoonah,
Angoon, Sitka, Kake, Saxman, Kasaan, Klawock, Craig and

Hydaburg have a priority for a variety of fishery resources
within specific described areas (5 AAC 01.665, 01.715 and
02.107). Additionally, 5 AAC 01.730(d) [limits subsistence
coho fishing in Mitchell Bay to residents of Angoon.

2. The subsistence halibut fishery 1is open year around while
personal use fishing is open from 2/1 through 12/31. 5 AAC
77.624(1) and 77.676(1)

For herring roe on kelp in Yakutat a permit is required for
personal use but not for subsistence. 5 AAC 77.620(4)

In Yakutat and Southeast, bottomfish may be taken by all gear
types for subsistence, but personal use fishermen can only use
longlines or hand held lines. 5 AAC 77.622(2). Additionally,
in Southeast there are personal use rockfish limits in areas
adjacent to Ketchikan and Sitka that do not apply to
subsistence fishermen. 5 AAC 77.622(3)

In Yakutat, annual salmon bag limits are specified for
personal use fishermen as well as no directed Ffishing for
Chinook. Personal use fishermen are restricted to taking
salmon to the 7/1-9/30 period and can only fish in areas open
to commercial fishing. 5 AAC 77.628(cé&j)

In Southeast, a personal use open season, gear restrictions,
seasonal bag limits, and open fishing area is provided for the
Taku River and no such restrictions apply to subsistence
fishing. 5 AAC 77.682(fF)

n
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Norm Cohan -2- February 21, 1990

In Southeast, personal use regulations provide for the use of

set nets in Shiply Bay. No such provision 1is in the
subsistence regulations. 5 AAC 77.682(g)(2)(C)

In Southeast, personal use regulations close the waters of
Sitkoh Bay in order to provide a subsistence priority for
Sitka and Angoon. 5 AAC 77.682(i) (D)

3. When the board established Southeast Alaska and Yakutat
personal use fisheries, the intent was to allow individuals
to continue toharvest resources, for their own personal
consumption, 1in the same manner as was occurring before the
customary and traditional findings. I do not anticipate any
significant increases in demand or harvest resulting from the
differences in personal use and subsistence regulations
outlined in #2. Over time, if everyone in the region remained
eligible for subsistence some increases could occur. If
Juneau residents were eligible for subsistence, larger
harvests of sockeye could be expected from the Taku River.

4. We do not anticipate the immediate development of any Tier 11
situations resulting from all Southeast Alaska residents
becoming eligible for subsistence fishing.

5. The primary conservation situations involving subsistence and
personal use Ffishing are already occurring. Rockfish
populations near Ketchikan and Sitka and some small sockeye
systems are of concern. Most of the rockfish are being
harvested under sport licenses and little change to
subsistence would occur if everyone was eligible. The small
sockeye systems are already heavily utilized and the user
level would probably stay about the same as has occurred in
recent years.

6. This is a difficult question. Most of the actual harvest
occurs in marine waters. A large portion of the salmon
resource originates from steams that lie on federal Ilands.

REGION 11
BRISTOL BAY ~ 5 AAC 01.335

1. Only those residents domiciled in the Nushagak District may
take salmon in the Nushagak District and drainage.

2. Only Togiak drainage residents and residents of Manokotak may
subsistence fish in Togiak.

3. Only Naknek and Kvichak drainage residents may subsistence
fish in the Naknek drainage.

4. Only residents 1in the Illiamna and Lake Clark drainages may
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subsistence fish in that drainage.

5. Only residents of Togiak, Twin Hills, Manokotak, Aleknagik,
Dillingham, Clarks Point and Ekuk may take subsistence herring
and herring roe on kelp at Togiak. 5 AAC 27.805(a)

COOK INLET - 5 AAC 01.565(a&b)

1. On y Pt. Graham and English Bay residents may fish in the Pt.
Graham and Dogfish Bay subdistricts.

2. Only Tyonek residents may fish in the Tyonek subdistrict.
PRINCE WILLIAM SOUND - 5 AAC 01.648

1. Only residents of the southwest district may subsistence fish
in the Southwest District and Green Island.

2. Only residents of Tatitlek and Ellamar may fish in the area
described in the Tatitlek area.

COPPER RIVER ~ 5 AAC 01.630(a)

1. Only those residents domiciled in Game management units 11,
13A, 13B, 13C, 13D as described in 5 AAC 88.005 may
subsistence fish in the Upper Copper River.

QUESTION #2 & 3

In general, the Bristol Bay subsistence fisheries and personal use
fisheries are different. The personal wuse fisheries on the
Nushagak are only 1in the <commercial fishing district and are
limited 70 salmon per individual during the month of July. The PU
fishery on the Naknek starts after the escapement goal has been
reached (900,000) and dip net as well as gillnets can be used. It
is doubtful there would be additional participation from what 1is
correctly taking place with the exception of the Naknek River which
has a large and growing sport fishery. |If this fishery were made
into a subsistence fishery this catch would increase to some
unknown extent.

There are several PU fisheries in Cook Inlet, but all are managed
on a quota system. Even 1if they were made 1into subsistence
fisheries it is doubtful the harvest would increase substantially.
The Tyonek subsistence fishery was opened to all residents 1in 1985
following the MADISON case. The number of permits increased to 176
from a average of 70. Tyonek was 1issued 73, 82 went to Anchorage
area residents and 21 were 1issued to Kenai Peninsula residents.
Only 17 percent of the total harvest was taken by non-Tyonek
fishermen (326 kings).

It is doubtful if any changes could be projected for PWS at this
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time 3ince the subsistence regulations are so new and there doesn"t
appear to ba much interest in a subsistence fishery in PWS from
residents outside of the remote villages earlier mentioned.

The PU Tfishery 1in the Upper Copper River 1is another story, the
current PU fishery issues approximately 4500 permits per year with
bag limits of 15-30 fish. Subsistence bag limits are 30-50 with
200-500 per individual or family permitted. IT the guideline
harvest rates in the Copper River management plan were not used,
the harvest could be expected to go up to at least the 120,000 fish
that were documented 1in 1983 before the current plan was adopted.
IT the current guideline were maintained the harvest should remain
stable at about 85,000.

It does not appear that Tier Il would apply to any Region Il salmon
subsistence.

REGION 111

1. Four finfish fisheries in the Kuskokwim Area are limited 1in
subsistence eligibility. These are the salmon, halibut,
Pacific cod and herring and herring roe fisheries. 5 AAC

01.285(a)(b)(c)(d)

Subsistence eligibility 1in the Yukon drainage 1is currently
limited to residents of rural areas, as determined by the
board for Yukon Area salmon and freshwater fish species
including sheefish, char, whitefish, lamprey, burbot, sucker,
grayling, pike and blackfish. Cape Romanzof herring also have
limited access. 5 AAC 01.235(a)(b)(c)(d)

2. In the Kuskokwim Area, only the salmon fishery has regulations
for personal U3e fishing that are different from those for
subsistence fishing. Personal wuse fishermen must have a

permit, cannot take king salmon and can only fish from 7/1-
9/30. 5 AAC 77.?

In the Yukon there are no provisions”™ for personal use fishing
for freehwater finfish other than salmon. Permits are
required for personal use salmon fishing, but are only
required for select areas for subsistence salmon fishing - 5
AAC 01.230. Salmon taken for personal use may not be used
for dog food.

3. In the Kuskokwim, no increase 1in effort is expected as the
result of expanded eligibility.

In the Yukon, the main expansion would be from residents of
the Fairbanks area who were formally limited to personal use
fishing. These people could take subsistence fish for dog
food which they could not do under personal use regulations.
The Tanana River and the area in District 5 near the Haul Road
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bridge are the locations increased effort is anticipated.

4. No Tier Il situation 1is anticipated during the 1990 season.
In the Yukon, participation in areas near Fairbanks may rise
over time to levels that will require some Jlimitation on
effort.

5. No biological concern exists for the Kuskokwim as harvests are
not"expected to increase. In the Yukon, some concern exists
for stocks in the Tanana drainage where effort increases can
be anticipated. Management actions 1in the commercial and
subsistence fisheries should be able to compensate for these
increases, but fall chums are still considered rebuilding and
weak returns may be impacted.

6. Again, this is a tough question. Considering that the state
has jurisdiction in navigable waters, almost all the harvest
occurs off federal lands.

REGION 1V

1. In the Kodiak Area, the subsistence taking of king crab (6 AAC
02.465) and salmon (6 AAC 01.535) is limited to Kodiak Borough
residents, excluding those persons residing on the Coast Guard
base. These restrictions do not apply to the Mainland
District.

In the Aleutians Islands Area, only those persons domiciled
in the area and the Pribilof Islands may take halibut in the
area and around the Pribilof Islands 5 AAC 01.365.

In the Alaska Peninsula Area, only the residents of the area,
including those of the communities of Ivanof Bay and
Perryville may take halibut in the area 5 AAC 01.415.

Only residents of the Chignik Area may takehalibut for
subsistence in the area 5 AAC 01.465.

2. There is only one personal use salmon fishery provided for in
the region. This occurs in the Adak District in the waters
around Adak and Kagalaska Islands 5 AAC 77.318.

For shellfish, the personal use, and subsistence regulations
mirror each other.

3. Small increases in salmon subsistence participation would
occur as a result of the participation of Coast Guard base
personnel in Kodiak and by fishermen in the region that reside
in other areas of the state. The increase in permits issued
could range from 10-20 percent and the harvest increase would
not exceed this amount.
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No increase in shellfish subsistence participation or harvest
is anticipated.

No Tier 1l situations are expected to develop in this region.

Nobiological concerns for fish stocks 1in this region have
been identified.

In the Kodiak Area, a significant portion of the salmon
harvest occurs in rivers or Jlagoons located in the Kodiak
National Wildlife Refuge. A rough estimate of 40 percent of
the Kodiak Area subsistence salmon catch falls 1into this
category and additional salmon are harvested in marine waters
adjacent to this refuge. In the other management areas of the

region, almost all of the catch occurs on state or native
lands or adjacent marine waters.



Composition of Statewide Subsistence Harvest

Other 8.06%

Marine Mammal
14.86%

Game 18.25%

"igure 2. Statewide Subsistence Harvest Composition
How Large is the Subsistence Harvest?

Statewide, non-commercial fishing and hunting provided
an estimated 35-45 million pounds offood annuallyto rural
areas during the 1980s. This comes to about 300-400 Ibs
per person a year, or about a pound of food per day.

Most of the subsistence harvest was fish (about 59 percent
by weight), along with marine mammals (about 15 per-
cent), land mammals (about 18 percent), and other wild
resources (about 8 percent, including shellfish, birds, and
wild plants) (Fig. 2).

Figure 3. Subsistence Harvests by Region

58.83% Fish

Where Does the Subsistence Harvest Occur?

Subsistence uses occur in all regions of the state. The
largestannual harvestsoccur inthe Western Region (about
13.5 million Ibs) and Arctic regions (about 10 million Ibs).
Other sizable non-commercial harvests occur on Kodiak
Island (53 million Ibs), Southwest Region (5.0 million Ibs),
the Interior Region (4.7 million Ibs), and the Southeast
Region (4.5 million Ibs). The smallest harvest occurs in
the Southcentral Region (.9 million Ibs), primarily in the
Copper River Basin, Tyonek, English Bay, and Port Gra-
ham (Fig. 3).

Where Does the Subsistence Harvest Occur?
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How Does Subsistence Compart with Commercial and
Snort Uses?

While subsistence is important, it represents a compara-
tively small portion of the wild resources harvested annu-
ally in Alaska. In Alaska’s salmon fisheries, subsistence
harvests generally represent less than 1 percent of the total
salmon harvests. Considering all fish and game harvested
in the state, about 4 percent by weight went to subsistence
uses, 1 percentwentto sport uses, and 95 percent went to
commercial uses (Fig. 4).

Who Um  Utt Mott nth tnd Otffli?
Rttouiet Hev«it» In Adttka

Sport 1.LO"., SuboMtnco 4.00%

CommtfcUi 80.00%

Figure 4. Fish and Game Harvests by Principal User Group

Subsistence and Cash

Our studies indicate that in many rural areas, subsistence
is part ofatraditional regional economy, termed a “mixed,
subsistence-market economy”. This type of economy
occurs in the Canadian not'h as well. In mixed, subsis-
tence-market economies, fishing and hunting are central
activities conducted by extended family groups. The
family invests in small-scale, efficient technologies, such as
fishwheels, gill nets, motorized skiffs, and snowmachines,
used for producing food. Subsistence production is not
oriented toward market sale or accumulated profit, as is
commercial market production. Rather, it is directed
toward meeting the self-limiting needs of families and
small communities.

A family’s subsistence production is augmented and sup-
ported by cash employment by family members. Depend-
ing upon the region, employment commonlyisincommer-
cial fishing, commercial trapping, and public sector wage

employment. Typically, but not always, mean annua!
monetary incomes in the region arc modest and intermit-
tent. Families follow an economic strategy of using a
portion of the annual monetary earnings to capitalize in
subsistence technologies for producing food. This combi-
nation of subsistence and commercial-wage activities by
extended family groups characterizes the mixed, subsis-
tence-market economy.

Thismixed, subsistence-market system underlies the econo-
mies of most rural areas of the state. The mixed economic
system has existed in various forms since before the Rus-
sian period. Itis very durable, which indicates its success
in providing for rural families.

Traditional Harvest Areas

Our studies show that subsistence users tend to harvest in
traditional use areas surrounding their communities. This
means that most subsistence harvest areas tend to be rela-
tively accessible from the community, although seasonal
camps are used for certain species.

Figure 5. Subsistence Fishing Areas, Hoonah, 1920-1985.



Consequently, subsistence harvest areas for particular
groups of people arc definable and relatively predictable.
Subsistence users generally do not harvest outside their
community's traditional use areas (Fig. 5).

Subsistence Values

In addition to its nutritional value, subsistence provides
important cultural and social values to rural communities.
Our studies indicate that subsistence are central activities
unifying extended families and small communities. The
traditional wide-scale sharing of subsistence products
between families help unify communities.

Subsistence activities bring meaning and purpose to life in
many communities. This is especially true for Alaska
Native groups. In many places, subsistence still expresses
ancient spiritual linkages between humans, wild animals,
and the land banded down by oral traditions.

The Importance of Subsistence

In summary, Alaska’s rural regions tend to be different
from Alaska’s urban centersin termsofculture, traditional
food use, and economic circumstance, reflecting the state’s
historic pluralism. Subsistence continuesto be an essential
part of the economy and culture of many rural areas.
Subsistence fishing and hunting produces a substantial
portion of the state’s food supply in rural areas. Subsis-
tence provides economic stability to many areas which
have mixed, subsistence-market economic systems. And
subsistence expresses a number of traditional values of
importance to Alaska’s diverse cultural groups.

Additional Reading

Alaska Department of Fish and Game, Division of
Subsistence, Technical Paper Series. This series is the
primary source of information on contemporary subsis-
tence uses in Alaska. Write Technical Report Librarian,
Division ofSubsistence, ADF& G, Box2-3000, Juneau, A K
99802, for listings and reports.

Wolfe, RobertJ. and RobertJ. Walker (1987) Subsistence
Economies in Alaska: Productivity, Geography, and De -
velopment Impacts. Arctic Anthropology 24(2):56-81.
This paper describes subsistence harvestsinAlaska for the
1980s by geographic region.

Primary authors: RobertJ. Wolfe and Robert G. Bosworth



ENCLOSURE 4

Subsistence in Alaska: A Summary

Division of Subsistence, Alaska Department of Fish and Game
Bo* 32000, Juneau Alaska, 99802 (907) 465-4147
February 26.1990

Introduction

Subsistence is important to the economy and culture of
many families and communities in Alaska. This report
describes some characteristics of subsistence in Alaska,
based on studies by the Division of Subsistence, Alaska
Department of Fish and Game.

What Is Subsistence?

Subsistence is part of the cultures, traditions, and econo-
mies of many families and communities in Alaska. In
current state and federal law, subsistence is defined as
customary and traditional, non-commercial uses of wild
resources, for a variety of purposes. These uses include
harvesting and processing wild resources for food, cloth-
ing, fuel, transportation, construction, arts, crafts, sharing,
and customary trade.

Alaska has a subsistence law because subsistence contin-
ues to support a major part of state’s rural economy and
culture. Alaska is unique in this regard. Alaska is a
pluralistic state. A sizable number of traditional cultures
and economies exist side-by-side in the state. These
traditional cultures and economies coexist with the indus-
trial-capitalism of Alaska’s urban centers.

The stated intent of the federal and state subsistence

Figure 1 Alaska Rural and Non-Rural Population

statutes was to provide the opportunity for these tradi-
tional cultures and economics to continue to exist.

How Many People Participate in Subsistence?

During the 1980s, our best estimate is that there were
about 110,075 people in about 225 communities who par-
ticipated in subsistence practices to some degree. Of
these, about 50,000 were Alaska Native, and about 60,000
were not Alaska Native.

This represents the number of people living in rural areas
having subsistence uses, as determined by the Boards of
Fisheries and Game under the laws and regulations that
existed during the 1980s. By comparison, there were about
429,500 non-rural residents, who could hunt and fish under
sport, commercial, and personal use regulations, but not
under subsistence regulations (Fig. 1).

Our studies indicate that not all 110,000 rural residents
actually harvested wild resources for subsistence. In fact,
harvesting fish and game was the responsibity ofaminority
of people in rural areas. However, subsistence foods are
widely distributed through non-market networks in rural
communities. Because of non-commercial sharing, most
residents in rural communities make use of subsistence
foods during the course ofayear to some extent. Thus, the
best estimate of the number of participants in subsistence
is the size of the rural population.

How Many Subsistence Participants, 19857



ENCLOSURE 5

Summary of Recent Decisions and

Active Cases Involving Subsistence

Excerpted from

Alaska Bar Association

1989 Subsistence Update

1 Akutan v. Hodd< Nos. A85-701 Civ., J85-037 Civ,, and J85-038 Civ.
(consolidated) (D. Alaska) (von der Heydt), appeals pending, Nos. 88-3610,
88-3703,88-3703 (9th Cir.)

This case was inftially filed In December 1985 and involved the interpretation of
Section 810 of ANILCA. Its focus was on when the Secretary of the Interior must follow
procedures designed to ensure that use and/or disposition of federal lands does not
unnecessari ly restrict subsistence uses.  Interiors positionwas that ithad only to undertake
such procedures when the proposed use or disposition had a probability of sighrficantly
restricting subsistence uses. The plaintaffs contended that Interior had to undertake the
procedures whenever such use or disposition might significantly restrict subsistence uses.



The district court held that Interior erred when it applied the 'prdebility
standard Indetermining when to undertake the procedures. Hs decisionwas based on tx
court of Appeals' eartier decision in Village of Cambell v. Hodei, 774 F2d 1414 (oth Cir.
1985) (Cambell I1). Both the government and the intervening oill companiies appealed and
the Ninth Circuit affirmed. Tribal Village ofAkutan v. Hodel, 792 F2d 1376 (9th Cir. 1966).
The government and the oil companies petitioned for certiorari. Following the Supreme
Courtsderision inAmoco Production Co. v. Village ofGambell, 107 S. Ct 1396 (1987) (s=
discussion below), the Supreme Court granted their petitios, reversed, and remanded for
reconsideration in ligit ofAmoco, 107 S. Ct 1598 (1987).

On remand to the district court the trital villages amended their complaint to
allege aboriginal hunting and fishing rigits in the lease sale area. The parties then agreed
1o a stay of all proceedings on the Tribes® aboriginal title claim pending a decision by the
Ninth Circuit in Gambell on remand. Mearmhile, the State, the trital villages, and various
environmental organizations sought summary judgment on their clains that the lease sale
violated the Outer Continental Shelf Lands Act, the National Environmental Policy Act,
and the Endangered Species Act On January 22,1988, the district court denied the States
claims under the OCSLA and on March 11, 1988 denied the NEPA and ESA claims. The
plaintffs appealed both decisions to the Ninth Cirauit and moved the district court for an
order enjoining the sale pending the appeal On March 15, 1988, the district court granted
the injunction pending appeal

On October 5, 1988, the Court upheld the District Court’ decision on all counts.
It held that the Secretary properly decided not to accept the States recommendations
under OCSLA; that the Secretary could remedy any deficiencies in his Environmental
Impact Statement at the exploratory or production stages of development; and that the
Secretarys reasons for rejecting recommendations by the National Marine Fisheries
Service to implement the ESA were not arbitrary or cgpricious.

Plaintiffs moved for a rehearing, with a suggestion for rehearing en banc, together
with a request that the salle be stayed pending rehearing. The motion for staywas denied
as moot shortly after the lease sale was held Inmid-October; the petition for rehearing was
rejected on March 9, 1989, although the Court did modify its opinion in some minor
respects on that date. Plaintffs are now evaluating whether to filke an appeal iIn the
Supreme Court

Z Alaska fish and Wildlife Federation and Outdoor Council, Inc. v. Dunkel, 829
F~d 933 (oth Cir. 1987), cert denied, 56 U.SJ-W. 3682 (April 4, 1988), 0N
* remand, No. J84-013 Civ. (D. Alaska) (von der Heydt)

This case was filad in the Spring of 1984 by the Alaska Fish and Wildlife
Federation and Outdoor Council and the Alaska Fish and Wildlife Conservation Fund
(Conservation Fund). The plaintaffs sought a declaration that two cooperative agreements
(the Hooper Bay Agreement and the 1985 Goose Management Plan) entered into by the
Fish & Wildlife Service, the ADF&G, AVCP and the Califormia Department of Fish and
Game violate the Migratory Bird Treaty Act, 16 U.S.C § 712, the notice and comment
provisions of the federal Adninistrative Procedure Act, the National Environmental Policy



Act, and provisions of ANILCA, 16 U.S.C 3668dd, which create the Yukon Delta Wildlife
Refuge.

The challenged cooperative agreements grew out of recognition by the federal and
state governments that migratory birds represent an important part of the tradrtioal
Native diet on the Yukon-Kuskokwim Delta. Even though the Migratory Bird Treaty Act,
through the 1978 Fish and Wildlife Improvement Act, 16 U.S.C 3 712, permits the
Secretary of the Interior to authorize hunting of migratoty birds in the spring and summer,
it requires that the hunting be consistent with the four migratory bird treaties to which the
United States isa party. The 1916 U.S./Canada treaty prohibits harvest of migratory birds
in twJ spring and summer. Even though the Fish and Wildlife Service had long assumed
that all harvesting of migratory birds between March 10 and September 1 isprohibited, it
adopted a written policy in 1975 stating that subsistence bunting in Alaska during the
closed season would not be punished. This enforcement policy was adopted in pan
because the service recognized the importance of springwaterfowl to Alaska Natives and iIn
pan because of the practical problems of enforcing the game laws in the vast reaches of
rural Alaska.

Because of the recent decline of four populations of migratory birds, the U.S. Fish
and Wildlife Service, the Alaska Department of Fish and Game, the Califomia
Department of Fish and Game, and the Association of Village Council Presidents entered
INto a cooperative agreement under which the harvest of those four species would be
minimized in the spring and summer. This plan, known as the Hooper Bay Agreement,
prohibited sport hunting of cackling Canada geese and reduced the hunting of white-
fronted geese and black brants during the 1985 season. Enforcement was to be a joint
effort by the various governmental agencies and local village coucils. During 1934, the
parties complied with the terms of the agreement. In 1985, the Hooper Bay Agreement
was replaced with the 1985 Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and
Wildlife Service from agreeing to the taking of migratory birds during the 1984 closed
season.  Shortly thereafter, the intervenors (AVGP) filleda cross—claim against the Fish and
Wildlife Service alleging that the 1985 Alaska Game Law rather than the Migratory Bird
Treaty Act governed the subsistence hunting of migratory game birds in Alaska and untal
the agency promullgated regulations under the 1978 Wildlife Improvement Act, Interior
had no authority to enforce the Migratory Bird Treaty Act’s closed seasons. The district
courtdenied the preliminary injunction for the 1984 season. Htsubsequently ruled that the
1925 Alaska Game Law repealed the Migratory Bird Treaty Act insofar as it applied to
Alaska. The court dismissed all of the other claims asmoot Memorandum and Order (Jan.

24,1985) .

On appeal, the Ninth Cirauit reversed with respect to the 1925 Game Act, pointing
out that the 1916 U.S./Canadian treaty did not provide for spring and summer hunting, and
thus it could not be authorized under the 1978 Fish and Wildlife Improvement Act. The
court remanded the case to the district court on all of the original challenges to the plan
under the Migratory Bird Treaty Act, the migratory bird tregties, the federal
Adninistrative Procedure Act, NEPA and the section of ANILCA creating the Yukon



Delta National Wildlife Refuge. 829 F.2d 933 (9th Cir. 1987). The Supreme Court dcniec
AVCFs petition forcertiorari 56 U.SJL.W. 3682 (April 4,1938).

On remand, the district court found that by agreeing to language in the Hooper
Bay Agreements which indicated that subsistence hunting for certain species was "ok
during parts of the period closed to bunting by treaty, the U.S.F.W.S. adopted a
"substantive rule” in violation of the notice and comment procedures mandated by the
APA, 5 U.S.C. 5 53. The Court also found that U.SF.W.S. failure to prepare an
environmental assessrent of its "'substantive rule’ violated the requirements of NEPA.
Finally, the Court found that by adopting a substantive rule authorizing hunting during a
period closed to hunting by treaty, the Secretary acted beyond the scope of his authority
and thus violated the Migratory Bird Treaty Act Memorandwn and Order (June 29, 1983).

Meanwhile, on April 22, 1983, the Regional Director for the Fish and Wildlife
Service announced a new policy on migratory bird hunting in Alaska. The policy B
intended to prevent hunting of cackling Canada or emperor geese at any time; hunting
Pecific white—fronted geese or black brant when they are nesting, raising young, or are
flightdess; taking eggs from any of the above four species of geese; using private or charter
airaraft for purposes of hunting migratory birds during closed seasons; or hunting other
waterfowl (ducks, geese, swans) when they are nesting, raising young or are fligtdess, or
taking treir eggs. The policy states trat limited harvest of migratory birds for food in
unforeseen emergency situations will not be prosecuted and enforcement of the policy will
concentrate on "Violatios that have the greatest impact on waterfowl resources.”” As an
adjunct to this policy, the Service has announced that it continues to view the Yukon-
Kuskokwim Delta Goose Management Plan as an important element in the conservation of

the four species.

On April 20, 1983, the Yukon-Kuskokwim Delta Goose Management Plan for
1983, which corresponds with the Service™s recently adopted policy on migratory bird
hunting inAlaska, was signed by the Service and Native Groups in the Yukon-Kuskokwim
Delta. The state fishand game departments from both Alaska and Califomia also signed
the plan. The plan Ists priorities the sigatories will observe to enforce the closed season
on migratory birds in spring and summer. It clls for a cooperative effort in monitoring
compliance. Reports of violations will be coordinated with local village govermments,
which will assist In investigations conducted by the Service. The Service also agreed to
make a "‘good faith effort to reach agreement with Canada’™ on an amendment to the
Migratory Bird Treaty. As noted above, that treaty, signed in 1916, makes most hunting for
migratory birgs, even for sussistence, illegal

3. Association of Village Council Presidents, Tanana Chiefs Conference, Paul
Philip, and Jonathon Solomon v. Alaska Board of Fish and Commissioner of
Fish and Game, No. 4BE-87-155 Civ. (Alaska Superior Court) (Fraties)

The False Pass commercial fishery occurs near the Alaska Peninsula in June,
Kk{"Staing mainly on sockeye salmon. Along with the sockeye salmon are incidentally
harvested chum salmon, five to ten percent of which (at most) may be Yukon fall chum

salmon.



In May, 1987, AVCP, Tanana Chiefs Conference, Paul Philip and Jonathc
Solomon, on behal T of themselves and all other persons similarly situated, filed surt agains
the Alaska Board of Fish and Commissioner of Fish and Game. They asserted that the
information presented to the Board of Fisheries indicated that not enough fall chum
salmonwould retum to the Yukon in 1987 to provide for both escapement and subsistence
fideries. They argued that the federal and state subsistence laws required that the False
Pass commercial fishery be dosed.

The State and internvenors (Concerned Area M. Fishermen and Peninsula
Marketing Association) argued that the information before the Board of Fisheries justified
the boards conclusion that there was no need to close the False Pass fidery. The board
did not believe itwas likely that there woulld not be enough fall chum salmon to provide for
escapement and subsistence fishing at historical leels in the Yukon. Plaintiffs reguest for
a preliminary injunctionwas denied. Plaintiffs sought review by the state supreme courtvia
a petition for review, which was also denied.

The State supplied discovery iIn response to some pending requests by plaintafis
and the Board of Fisheries imposed a chum salmon cap on the False Pass fisgery for the
1988 season. The case was subsequently dismissed when ADF &G 5 estimate of fish
retumiing proved to be inaccurate and more than enough fish returmed. (See  discussionof
Peninsula MarketingAssh V. State, p. 21, a subsequent and related case).

4.  Bobbyv. Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filad in November, 1984, by Wasilie Bobby, S, individually and on
behalf of the people of Lime Villege.

Lime Village, a community of about 40 people, alleged that the then-existing state
moose and caribou regulations which applied to the Lime Village area did not adequately
accommodate subsistence usss.  Since that time, the Board of Game modified the
regulations inseveral steps. The regulations ultimately reviewed by the Court imposed two
closed seasons on moose (spring through mid-summer, and in the late fall) and one closed
season on caribou (spring through mid-summer). The bag limits for residents of Lime
Village reviewed by the courtwere 2 moose and 5 caribou per person.

Plaintiffargued that individual beg; limits are not necessary for anyconservation or
management purpose in the case of Lime Village and are not consistent with the villages
historicbunting patterms. Plaintiff asserted that several good hunters may supply the ettire
community with-meat over the course of the year, rather than each household hunting for
i=elf. Plaintaff also argued that the nonv-existing closed seasons for moose and caribou
harvest are not consistent with ANILCA. Plaintff asserted that under ANILCA, there
should not be a d06ed season at all unless necessary to protect the resource. The States
positionwas that ANILCA regulations provide a *'reasonable opportunity’” for subsistence
uses, but not necessarily year round seasons.

Another iIsse raised in this case i whether people can hanvest game or fish
outside the existing regulations and then suoccessfully defend in a criminal case by asserting
that the regulations did not adequately accommodate subsistence uses. This "'subsistence



defease™ was origirally created by the Alaska Court of Appeals inState v. Eluska , 698 P.-
174 (Alaska App. 1985), but was reversed by the Alaska Supreme Court inState v. Eluska
724 P-2d 514 (Alaska 1986). The Supreme Court held that AS 16.056.920(@), which
prohibits taking fish and game unless authorized, isoomtrolling and s necessary in order to
adhere to the costitutioally mandated sustained yield standard. The courts ruling
follored, but did not refer 1o, the legislatures articulation in May 1986 of that same
principle with respect to subsistence fishing and hunting in AS 16.05261. The States
position was that neither the legislature nor the Alaska Supreme Court prevented people
from requesting the Boards of Fish and Game to change regulations or prohibited people
from challenging existing regulations indvil cases, based on a perceived lack of reasonable
opportunity for subsistence.

Status o fthe Case: The court ruled on the pending motions for summary judgment
of February 14,1989. The judge held that seasons and bag Limits are permissible under the
subsistence (aw, but only when those seasons and bag limits are consistent with customary
and traditical uses. He indicated that he would defer to the Board of Games
determinations, but that in this instance, In part because of the (at that time) constantly
changing ground rulles under which the Board of Game was operating, the analysis required
by the state 1986 subsistence law about how much moose and caribou were needed to
accommodate subsistence hunting by residents of Lime Village was not done. The judge
also held that the existing Board of Game record did not reconcile a specific finding by the
board that residents of Lime Village had historically” harvested moose and caribou
opportunistical ly throughout the year with the seasons contained in the regulations, nor did
the record reconcile the evidence therein that the best hunters from Lime Village did most
of the hunting and shared with the other villagers with the bag limits contained in the
regulations. The judge also interpreted the state "'no subsistence defense” statute in a way
which he believed was consistent with fundamental principles which allow a defendant to
challenge the validity of regulation he or she ischarged with violating, and with the Alaska
Supreme Court’ ruling in Eluska’, by concluding that the provision was only intended 1©
preclude a defendant in a criminal proceeding from claiming a subsistence rigt in gross,
outside of and apart from validly enacted subsistence regulatios.

Judge Holland declimtd to issue a preliminary injuction, but ordered the state t©
submit revised regulations by June 15, 1989. The Game Board met on April 27 to review
the regulations. As a reault of the meeting, the regulations were amended to lift the
individual bag limits, establish a 100 caribou quota, and allow year round season on
caribou, except that cows and calves may not be taken in the spring or summer, not impose
amoose quota, but retain closed moose seasons.

These regulations will be submitted to the court by June 15, and plaintaff at that
time may express any unresolved dojections.

5. Cookv. Secretary ofthe Interior, F87-42 Civ (D. Alaska) (Kleinfeld)

This case was filed on August 17,1987, by a resident of the Yukon-Charley Rivers
National Preserve who Iies a subsistence lifenay. He alleges that a fly-in trapper from
Eaglle, Alaska has engaged in trapping activities within the area he claims as his treplire,
depleting furbearer resources and negatively affecting his own trapping efforts. The besic



lecal isse presented by the case s whether the National Park Service has any leg*
odbligation under Title Vm of ANILCA to provide affirmative protection to suosistence
users on Park Service lads.

*

The plainaff takes the position that Title VII1 of ANILCA imposes upon the
Secretary of the Interior the affimative duty to protect the plaintaiffs subsistence uses.
Plaintaff contends that subsistence-trapline management implicates land-use and land-
management policy with respect to which NPS, as land manager, has jurisdiction and
principal resposibility. Even though the Park Service regullations authorize it to declare
plaintiffs subsistence trgpline off-limits to all other trappers (36 CJFJR. 3 13.40), or t©
prohibit aircraft from operating on his trgpline for the purpose of trapping, 3 13.13, the
Secretary argues that this isa subsistence-resource "'allocation” issue over which jurisdiction
has been confided eclusively in the State. Under the Secretary’s theory, the federal
government has no authority to protect subsistence users In the National Parks.

On October 14, 1987, the plainaff moved for a preliminary injunction to require
the Secretary to take all actions necessary 1o protect his trgpline from encroachment by any
other trapper during the marten season or util such time as the merits of the case could be
decided Judge Kleinfeld denied the plaintiffs request for a preliminary injunction on
November 20, 1987. The government then moved for summary judgment, which the
plaintiffopposed At the conclusion of arguments on the motion for summary judgment on
June 23,1988, Judge Kleinfeld noted thatwhi le the question ofwhether the Park Service or
the State had jurisdiction to protect subsistence traplineswas a complex and difficult isse,
the case had to be disnissed as moot since the fly-in trapper had promised, under cath, not
1o trap on plaintiffs lire. The dismissal was not appealed

6. Didrickson v. United States Department of Interior; No. A85-336 Civ. (D.
Alaska) (Holland)

This case, formerly captioned in the name of the original plaintaff, Katelnikoff, was
brought pursuant to the Marine Mammal Protection Act of 1972 (MMPA) . Both Marina
Katelnikoff and Didrickson sought the retum of a number of articles they had fashioned
out of sea otter pelts. The articles were confiscated by federal enforcement agents on the
ground that they were not "‘authentic native articles of handicrafts and clothing” within the
meaning of the Native handicraft exemption to the MMPA, 16 U.S.C 3 1371(b), as
defined by controlling federal regulations.

At stake s the proper interpretation of the Alaska Native exemption to the
MMPA and its regulatioss. The MMPA, enacted in 1972, established a comprehensive
moratorium on the taking of marine mammals but created an exception for the taking of
marine mammals by Alaska Natives for subsistence purposes and for making "autherttic
native articles of handicrafts and clothing.” 16 U.S.C. ft 1371(b). The regulation
implementing this exemption defines “authentic native articles of handicrafts and clothing”
to include only those i1tems which *were commonly produced on or before December 21,
1977 50CF.R.318J.

Plaintaffs argued that the limitation in the regulation was Inconsistent with the
MMP A in that it focuses on whether the firal aaft item produced was traditional rather



than whether the production technique was traditional Plaintiffs argued that an item ca.
be “autherntic even ifitwas not commonly produced prior to 1972.

In July 1986, Judge Holland rejected these arguments and upheld the \alidity of
the regulation largely based on deference to agency interpretation. Ms. Katelnikoff was
dismissed from the lavsuit to pursue her adninistrative remedies.

Judge Holland decision upholding the regulation as consistent with the MMP A
led Didrickson to amend his complaint to allege that the regulation s unconstitutionally
vague because no one, not even the enforcement agents, can determine what s permitted
by the regulation. Sea otter use by Natives has been limited since the mid-1700"s due t©
bans imposed by the Russians and then by the United States and also due to population
declines caused by Russian overhunting, and it s diffiault or impossible to determine
exactlywhat use Natives made of sea otter at that time.

Didrickson has moved for summary judgment on his constitutional claim. In
denying the governments motion to disniss, Judge Holland indicated that problems with
the regulation and mtsenforcement call for an adninistrative resolution. In  response,
the Fish and Wildlife Service instituted a formal rulemaking proceeding, proposing to
change its requlatory definition to totally prohibit Native use of sea otter for handicrafts
and clothing. This rule sbased upon Fish and Wildlife Services conclusion that there has
been no recent use of sea otter by Natives and no recent sales by Natives of sea otter rters.
The comment period on the proposed rule will continue until November 30,1989. Public

hearings are planned for October, 1989, inseveral coestal villagss.

Meanwhi le, Katelnikoff (now by marriage, Beck) lost her adninistrative hearing as
to all 1tems crafted from sea otter pelts except hats. Having exhausted her adninistrative
remedies, she has moved to intervere in the federal court Irtigation.

7. Gambellv.Lujan, F2d (9thCir. 1989), petition foe rehearingpending, on
remand,Nos. 83-3735; 83-3781 (D. Alaska) (von der Heydt)

On March 4, 1983, the trikal villages of Gambel l and Stebbios sued the Secretary
of the Interior alleging that he had violated erther their aboriginal: hunting and fishing
rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease Sale 57. Oil
companies interested inbidding on the sale intervened.

The Tribes”principal claimwas that ANCSA and Title VIII ofFANITLCA had to be
consistantly interpreted by the Secretary. ANCSA extinguished Native hunting and fishing
rigits "'inAlaska.” Title V m applies to Native hunting and fishing rights "'in Alaska.”” The
Tribes argued that the two acts had the same geographic scope. both acts applied only
within the territorial boundaries of the State, then they retained their aboriginal hunting
and fishing rigits outside the territorial boundaries. Altermatively, iFboth acts applied
outside the tarritorial boundaries of the State, then the Secretary hed, violated Section 810
in holding the sale.

Judge von der Heydt granted summary judgment to the government and the
intervening oil companies and dismissed the suit The Ninth Cirauit reversed in part and
affirmed in part. It held that ANCSA applies to the OCS and operated to extinguish

_13-



aboriginal hunting and fishing rigtts in thisarea. talso held that AN I LCA applied to tin
0CS and since the Secretary had not complied with Section 810 cF ANILCA, the cour.
reversed and remanded for a determination as to whether the sale should be woided.
Gambell v. Clark, 746 F2d 572 (9th Cir. 1984) (Gambell T).

In April, 1985, a companion case, Gambell v. Model, was filed challenging OCS
Lease Sale 83 in the Navarin Basin, alleging both that the Secretary had failed to comply
with Section 810 of ANITLCA in holding the sale as well as that the Secretary™s derision ©
lease the area violated his trust regoonsibilities 1o protect subsistence uses and resources.

The plainafR in both cases moved the district court for a preliminary injunction
against exploratory drilling pending the district courts determination on the merits. The
motions were consolidated. Although the district court found that the Department of the
Interior did not comply with Title VHI of ANILCA inholding the lease sales, itruled that
a preliminary injuctionwas notwarranted. The court reasoned that the nation®s quest for
new oil and gas resources and energy independence outweighed the barm that might result
1o subsistence users from continued exploratory activities on the leasss.

On appeal the Ninth Cirauit reversed the district court, finding that the tribj
villages had a certainty of prevailing on the merits and ordered the oil companies t©
inmediately cease all operations in the leased aress.  Hs ruling rested on the principle thaet
under Section 810 the national interest in the subsistence lifestyle of Alaskan Natives
outweighs the competing interest in the rapid development of OCS oil leasing in Alaska.
Gambellv. Model, 774 F2d 1414 (@thCir. 1985) (GambellI1).

The government and the oil companies petitioned for cartiorari. The trital
villages cross—petitioned on the aboriginal titke isse derided inGambell I. The Supreme
Court granted both the petitions and the Tribes” aossetition. It reversed the lower
courts holding that ANILCA applied to the OCS and vacated the ruling that ANCSA
applied to the same area and remanded the case for further proceedings on the aboriginal
titke claim. Amoco Production Co. v. Gambell, 107 S.Ct. 1396 (1987).

On remand, the Court of Appeals reversed the district court’ original judgment in
Gambell I, holding that aboriginal subsistence rights of Alaska Natives inthe 0CS were not
extinguished by ANCSA. [talso rejected the Secretarys and the oil companies”arguments
that (1) the federal government’s paramount interests in the OCS extinguished aboriginal
rigits; (2) that the United States had not assumed sufficient control over the OCS so as to
constitute sovereignty which requires recognition of aboriginal rigts; and @) that
recognition of aboriginal rights would be inconsistent with principles of intermational law.
On remand, the district court must decide (1) whether the Villages possess aboriginal rigts
in the OCS; (@ ifs0, whether the drilling and other activities by the oil companies will
interfere sighrficantly with the Villages” exercise of those rigits; and (3) whether the Outer
Continental Shelf Lands Act extinguishes aboriginal subsistence rigits in the OCS.
Gambellv. Lujan, F2d (@thCir. 1989) (Gambell [11).

The oil companies and the Secretary have petitioned for rehearing.



8. Hanlon v. Barton, No. 188-025 Civ. (D. Alaska) (von der Heydt)

This case was filed in July 1988 on behalT of six Native residents of Hoonah ano
one non-Native resident of Angoon, all ofwhom hunt near Hoonah. Two of the plaintaffs
are dhiefs of Hoonah-area Tlingit clans - all depend on the resources, particularly the deer,
of the Tongass National Forest. Theilr suit attacks a Forest Service decision to authorize
four years of logging and roadbui lding near Hoonah without first holding the hearings and
making the findings required by 3 810 of ANILCA, 16 U.S.C 3 3120. That statute
requires Federal agencies to consider the effects on subsistence of major land use
decisions. HFa proposed action may impose sighficatt restrictias on subsistence uses of
the public lads, the Federal agency involved must make specific findings about the
necessity of the action and the measures which will be taken to minimize s effect on
subsistence uses.

Plaintaffs filed a motion for preliminary injuction. The Alaska Pulp Corporation,
the principal beneficiary of the logging program, intervened in the case. Plaintaiffs argued
that the Forest Service applied the wrong standard in determining that its logging program
will not significantly restrict subsistence uses iIn the Hoonah area. They also asserted that
the Forest Service failed to consider the Impacts of related actios, and based on the
information available to i, should have concluded that its logging program would result in
significant restrictios to subsistence uses, thus Invoking the procedures outlined in 8810
@ @ - B- The plaintaffs also alleged violations of the National Environmental Policy
Act, the National Historic Preservation Act, and the Adninistrative Procedure Act

On November® 14, 19838, the district court denied the plainaffs’ request for a
preliminary injuction. Although the court found that the plaintiffs had shown a "near
certainty”’ of success on the merits of three of their five claims, the court found Insufficient
proof of irreparable harm. Instead of granting an evidentiary hearing, the court denied the
injunction and suggested that the parties agree on the formulation of the terms of
injuctive reliefpending compl iance by the Forest Service with mtsdoligations under NEPA
and ANILCA. Unable to reach agreement, the plaintaffs filed an appeal and moved the
district court for an injunction pending appeal Prior to the hearing on plaintaffs” motion,
the parties agreed to the entry of an injunction.

The injunction reguires the Forest Service to conduct the hearings mandated by
ANILCA 1810 and to prepare a supplemental environmental impact statement Pending
completion of the hearings and supplemental review, logging and roadbuilding are
enjoined In the most attal subsistence use aress, Including sixteen autting units in the
Hoonah area. The injunction also prohibits creation of a log dump InWhitestone Harbor .
The § 810 hearings are scheduled for June, 1989.

9. Johnv.Alaska, No. A85-698 Civ. (D. Alaska) (Holland)

This case was filed in, December, 1985, by Katie John, Doris Charles, and the
Mentasta Village Council Since 1944, the State limited subsistence fishing in the Copper
River Basin to that portion of the Copper River below its confluence with the Slana River.
In 1984, Katie John and Doris Charles, residents of Mentasta and Dot Lake, regoectiely,
requested the Board of Fisheries to open a subsistence fishery at the old village site of



Batzulretas, where the proponents have pending and patented (respectively) Nativ,
allotments. The board rejected the proposal, woicing concems about fishing on stocks or
fichat or near their spavning grounds ( ‘terminal fideries’). This lawsuit folloned.

P laintaff claim that the Batzulnetas site isa customary and traditional subsistence
salmon fishing site and that closure of this area s not required to protect sustained yield.
The case Involves a complex river system (the Copper River, inwhich there are at lesst 124
separate sockeye salmon stods).

Questions are raised regarding what oconstitutes a "‘reasonable opportunity” to
obtain subsistence salmon and whether this B the applicable standard under ANILCA,
what steps the State must take to determine whether a fishery can be conducted without
Jeopardizing sustained yield, and what standard of review the federal court should apply in
reviewing State subsistence regulations, among others. There isalso a question of whether
the State of Alaska has jurisdiction to regulate fish uses on a Native al lotment

After completion of extensive discovery and filirg by plaintaffs of a motion for
summary judgment, the parties entered into a stipulation in 1987 to stay the case pending
the Board of Fisheries”™ review of a new proposal from plaintaffs for a subsistence fidery.
The State agreed to al low plaintaffs a careful ly structured interim subsistence fishery for the
1987 season.

In s winter 1987-88 meeting, the board acted on plaintaffs™ proposal and found
that the existing suosistence fishery for the Copper River provided a "‘reasonable
opportunity’” for plaintffs to meet their subsistence uses; however, the board also fouad
that a subsistence fishery In excess of "'reasonable opportunity’” could be authorizes at
Batzulnetas without jeopardizing sustained yield. The board adopted a regulation
establishing a subsistence fishery at Batzulnetas and setting the season, methods of take,
and scope of this new fidery. Cross motions for summary judgment were filed on whether
the new regulations are adequate under ANILCA. Plaintaffs claim that the Board was
required to establish a subsistence fighery at Batzulnetas which was not categorized as extra
1T reasonable gpportunity. Those motions are sl pending.

Meanwhi le, p laintaffs have filed a motion for a preliminary injunction which seeks
more fishing opportunities for the summer of 1989 at the site than the 2-3 1/2 days

aurrently provided inthe regulatios.

101 Kemdtze Indian Tribe v. State o fAlaska, 860 F2d 312 (9th Cir. 1988), petition
for cert filed, 57 U.S.LW. 3689 (U.S. April 18, 1989) (No. 88-1642), on
. remand,No. A86-367 Civ. (D. Alaska) (Holland).

This case was filed on July 15, 1986, under 3807 of ANILCA by the Kenaitze
Indian Tribe. The plaintiffmembers cosist of the descendants of aboriginal inhebitants of
the Cook Inletarea. The Tribe alleged that the State definition of "rural area’” in its 1986
subsistence law, Ch. 82, SLA 1986, was inconsistentwith the meaning of the term "rural’ in
Titlev m of ANILCA. Sections 803 and 804 of ANILCA provide an absolute hunting and
fishing priority for rural Alaska residents. The State’s definition of "rural area’” extends the
priority only to those who Ine In "a community or area of the state iIn which the



noncommercial, customary, and traditioel use of fish or game for personal or famm
consumption s a principal daracteristic of the economy of the community or area.
Plaintaff claimed that the term "rural’” had to be given its ordinary meaning - that of a
geographic area with a small population - and that itcould not be defined so as to restrict
the priority to only those who Ine In an area where subsistence activities are a principal
component of the economy. Htwas their position that trital members livingon the Kenai
Peninsula are rural residents and their customary and traditioal hanvests of fish and game
for subsistence uses are entitled to preference over competing non-subsistence Uses.

Plainaff filed a motion for preliminary injunction in July 1986. On August 14,
1986, the State of Alaska filed a motion to disniss, arguing that Section 807 of ANILCA
does not confer jurisdiction upon the federal court to hear a challenge to the States "'las
of general gylicbility” (e, statutory provisions that complly with Section 805 and allow
the State to have management jurisdiction over subsistence uses on federal lads). The
State argued that 3 807 only grants jurisdiction to challenge the States implementing
regulations. The court denied the States motion o disniss. Memorandum of Decision,
February 13,1987.

In the meantime, the Tribe filed a motion for partial summary judgment and the
State filed a cross motion for summary judgment on the underlying question of whether the
state statutory definrtion of "rural area’” complies with ANILCA. On July 9, 1987, Judge
Holland denied the Tribe’ request for a preliminary injunction and granted the States
motion for partial summary judgment Essentially deferring to the States interpretation of
the term "rural” (and the Department of the Interiors "'gpproval’ of the State™s 1986
subsistence law), the court found that the States definition of "rural area” was not

inconsistent with Section 804 ofF ANILCA.

On October 24,1988, the Court of Appeals reversed the lower court™s denial of the
Tribes request for a preliminary injuction. The court first concluded that it owed no
deference to the interpretation adopted by the Department of the Interior or the State of
Alaska. Interpreting the statute’s meaning de Novo, it found that Congress used the term
“rural’” In its plain and ordinary sense to refer to areas of Alaska that are "'goarsely
populated.”™ It noted that adopting the States "‘contorted definrtion” of rural would
"meterially change the sweep of the statute ... and lead to an Inconsistency within the
statute.”” The court noted that giving the term rural its conventional meaning avoided an
intermal inconsistency.  Relying on Amoco Production Co. v. GambeU, 107 S. Ct 139%
(1987), the court refused to resort to the legislative history oF ANILCA in search of a
contrary meaning. Concluding that the State™s definition of rural was Inconsistent with
ANILCA, the court reversed and remanded the case to the district court for entry of a
preliminary injunction.

On denial of the State’ petition for rehearing, the Court of Appeals amended its
decision on January 4, 1939, to specifically address the State’s argument that article IV, &4
of the U.S. Constitution and the Tenth Amendment preclude a federal court from ordering
astate to amend its laws to make them consistertwithANILCA . The Court noted that this
proposition had no gpplication since the court did not purport to be directing the state t©
amend its lans: "t isfree to eschew any further entanglement with the federal government



by advising the Department of the Interior that it s withdrawing from its role h
administeringANILCA ™"

The State has petitioned for certiorari and plaintaffs opposition sdue to be fikd
in late May, 1989. Since neither the Court of Appeals nor the Supreme Court would agree
1o stay the mandate pending review of the case on certiorari, the case has been remanded
1o the district court for the entty of a preliminary injuction. At the request of the district
ocourt, both parties submitted proposals for a preliminary injunction in late March. The
State’s proposed preliminary injunction was that itbe required by May 15, 1990, to either
demonstrate that its laws are consistent with ANILCA, or, advise the Department of die
Interior that it swithdrawing from msrole in adninistering ANILCA. The Tribe proposed
a detailed plan for establishing a subsistence fishery for s members on the Kenai
Peninsula.

On April 26, 1989, Judge Holland rejected bosh proposals and entered a
preliminary injunction ordering the State "'to elect, on or before May 15, 1989, whether it
will or vill not afford plaintaffon an interim besis priority over all other consumptive uses
for the subsistence use of hooligan and all species of salmon on the Kenai Peninsula.™
Preliminary Injunction at 10. Assuming the State elects to continue t comply with
ANILCA, the court ordered the State to afford members of plaintifftribe a priority over all
other consumptive usss, for the subsistence use of hooligan and all species of salmoa To
that end, the Board of Fisheries was directed 1o, on or before May 30, 1939, adopt
emergency regulations to effect such priority. The court also gave the parties the
altermative of entering Into a consent preliminary injunction to the same general effect

Following the remand of this case for the entry of a preliminary injuction, the
State filed a series of motions: motion to disniss for lack of jurisdiction under the
Eleventh Amendment; renewed motion to reconsider denial of s motion to dismiss for
lack of jurisdiction under AN 1 LCA 3807; motion to dismiss with respect to salmon fishing
for lack of standing; and motion to remand the question of whether the Tribe’s uses are
customary and traditioal to the Board of Figeries. In the event that the jurisdictioal
motions were denied, the State also moved to have the iIssues certified for interlocutory
appeal pursuant t©28 U.S.C 3 1292(b). On May 4,1989, Judge Holland denied all of the

Statesmotions.

11. McDowell v. CoUinsworth, No. 3AN-83-1592 Civ. (Alaska Superior Court)
(Serdihely)

This lawsuit was filed In 19*3 by Sam McDowell, Ditie Bondurant, Harold
Eastwood, and Ronald Mahle, challenging the costituticality of the 1978 State
subsistence lav. The States 1978 law had been interpreted by the joint boards of fidheries
and game as defining subsistence uses as “‘customary and traditional uses” by rural
residents, although the statutes did not contain theword "rual.”" AFN intervened on behalf
of the State. The State was awarded summary judgment on a number of costitutional
allegatiaos, and briefing was about to begin on the remaining equal protection and due
process claims when the Alaska Supreme Court decided Madison v.ADF&G ,696 P.2d 168

(Alaska 1955).



Madison held that in 1978 the legislature had not limited subsistence uses 1o rurl
residents and that the boards had incorrectly interpreted the 1978 lav. The McDowel
lansuit waa put on hold until the legislature enacted a new subsistence law in 1986 (Ch. 55,
SLA 198), because until that occurred, itwas not known how or ifsubsistence uses would
be defined instate law or who woulld constitute the class of people eligible for them.

After the 1986 law was enacted, plaintaffs amended their carplaint, again
challenging the aostitutionality of the new lav. (Also, two additional lansuits, Bondwvnt
v. State and Sims v. State were filed, raisirg similar dalleges. These two cases were
consolidated with McDowell). The main issie (from the States perspective) & whether
people who Ine in rural areas as defined by the law are situated differently (wWith respect to
their use of fishand game) from people inaother parts of the state.

On cross motions for summary judgment, Judge Serdahely issued, on January 25,
1988, a 25 page memorandum decision finding for the State on all counts, Viz, that the State
subsistence statute does not violate: ArticleVm, Sections 2 and 3 (“'maximum berefit’" and
*common us2'); Article VIH, Section 15 (C'eclusiwe rigit of fidery’); due process, and
equal protection provisions of the State Constitution.

An appeal to the Alaska Supreme Courtwas filed and oral arguments were heard
on April 20,1989.

12. Native Village of Tanana v. Cowper, No. F83-034 Civ., and Tanana Chiefs
Conference, Inc. v. Cowper, No. F83-402 Cw. (D. Alaska) (Kleirfeld)

These cases were filed in 1983 and present the isse of whether the States
prosecution of five residents of Tanana and two residents of Ruby for taking a moose
during closed season violates Section 804 of ANILCA. The caseswere consolidated by the
oourt, and both parties filed summary judgment motions. The motions focused on whether
the areas inwlved were Indian country; whether there were exemptions from State
authority over fishand game for Native activities sponsored by a Native coucil; whether
P_.L No. 280 precludes State regulation of Native fishing and hunting; and whether there
was any interference with subsistence rights under ANILCA or with First Amendment

rigts.
On November 6,1987, the court ruled as follons:

D That ANILCA'S subsistence protections are limited to direct personal or family
consumption or baiter or customary trade; and plaintaffs presented no evidence that the
takingwas for one of these reasons. Judge Kleirfeld also found that there was no evidence
that the miring* took place on the lands towhich ANTLCA gplies.

2) The oourt declined to rule on whether Tanana or Louden are Indian country
because plaintaff failled to present any evidence about where the takings took place. Also,
the court declined to rule on whether State authority may be exercised within Indian
ocountry, until the predicate - a showing ofwhere the events took place - was made. Judge
Kleinfeld noted that based upon the record, he was inclined to think that Tanana was not
Indian country and not a dependent Indian conmunity, but itwas not necessary for the

court to reach that isse.

~19-



K)) The court found that Tanana Chiefs has standing to assert the rigits
individual Natives, dting UAW v. Brock, 106 S. Ct. 2523 (1985).

4) As to P.L. 230, Judge Kleinfeld held that the exemption from state criminal
lavs contained in 18 U.S.C. 5 1162(b) for hunting and fishing rights of Natives under
"Federal treaty, agreement, or statute” does not apply where there s no treaty or statute.
He concluded that the State may exercise jurigdiction over fish and game offenses even in
Indian country in the Tanana area. The court based its ruling in part on Kake v. Egan, 369
U.S. 60 (1962) which itconstrued to hold that off-reservation hunting and fishing issubject
1 state regulation. The court further held that California v. Cabazon Band of Mission
Indians, 107 S. Ct 1083 (1987), did not apply because this case involved criminal offerses,
wunlike the regulatory bingo offenses at issLe inCabazon.

5) The judge denied plaintiffs’ motion for summary judgment on the freedom of
religion isse, finding that proofwas lacking of several essential elements of the claim, In
particular the religious nature and necessity of memorial potlatdhes.

In 1989, Native Village of Tanana was dismissed by stipulation. The village
submitted a proposal to the Board of Game, asking that subsistence regulations be adopted
alloving the community to take moose for a traditioal festival, Nuchalwoyya. During s
March 1989 meeting, the board found that the community had a customary and traditiosl
use of moose for that purpose, and adopted the requested regulation.

In 1988, the state filed a motion for summary judgment in Tanana Chiefs
Conference on the outstanding equal protection and due process claims. At isse sthe ladk
of regulations allowing memorial potlatdhes. Tanana Chiefs Conference has never asked
the Board of Game to authorize that use as a subsistence use. In response 1o the states
motion, TCC again raised the freedom of religion isse, besically contending that the equal
protection and due process arguments must be viewed with strict scrutiny by the court
because of the first amendment. The state’s position s that plaintaff sall has not
demonstrated the religious nature and necessity of memorial (as contrasted to fureral)
potlaches. Oral argument isscheduled for June, 1989.

13. Payton v. State, 3AN-88-12223 Civil Ripley)

This case was filed in 1988 and challenged the finding by the Board of Fisheries
that residents of the Skwetna area (a rural area across Cook Inlet from Anchorage) did not
have customary and traditional uses of salmon, and consequent failure to adopt subsistence

regulations for that area.

Plaintiffs alleged a number of violatios: (1) that the finding was arbitrary and
capriciouss, because the Board of Game had authorized subsistence moose hunting trere,
(@ that the finding was not support by the record; (3) that the action violated ANILCA
(though the case was filad n. state court); (4) that the board used an Impermissible
durational residency requirement; (5) that the board applied its ariteria in a way that
discriminates on the besis of race (in fawor of Alaska Natives); and, (6) that the
composition of the board violated due process, because of the presence of commercial and

sport fFishermen.



The court awarded summary judgment to the state on March 15, 1989. A fin.
Jjudgment wu entered in early Aprill, and the time for an appeal had not run as of tin
wrting.

14. Peninsula Marketing Association v. State of Alaska, 3AN-88-12324 Civil
(Hunt)

This case was filed in the late fall of 1983, challenging the False Pass chum salmon
cap which the Board of figeries had imposed, beginning in June 1983. For the fects and
background of this case, sec Association of Village Council Presidents, p. 9. Plaintaffs in
this case include the internvenors in that case. The chum cap ischallenged on a number of
grounds. The Yukon-Kuskokwim Fisheries Task Force and 4 residents of westem Alaska
have intervened on the State side to support the cgp, and have filed a cross claim against
the State, arguing for the same reasons put forward in Peninsula Marketing Association
that the False Pass fisery should be closed. Cross motions for summary judgment have
been filed on plainaffs’ claims (hot IMeneors), and argument on those motions B
scheduled for early June.

15.  Sierra Club v. Penfold , 857 F2d 1307 (9th Cir. 1988), on remand, A86-083
Civ. (D- Alaska) (von der Heydt)

This case challenges B L M Sapproval of placer mining plans. In addition to claims
under NEPA and BUVTs regulations on the procedure for approving and receiving notice
of mining activities on BL M admninistered lads, plaintaffs asserted claims under Section
810 of ANILCA. The subsistence issues of interest include the folloving:

a) Subsistence Reviews Must Evaluate Cumulative Impacts

Ina published decision on May 28,1987, the federal district court held for the first
time that Section 810 oF ANILCA, 16 U.S.C 9 3120, requires a federal land management
agency to consider cunulative impacts when determining whether a federal action may
significantly restrict subsistence uses.  Sierra Club v. Penfold, 664 F. Supp. 1299, 1307 (-
Alaska 1987). The courtdrew an analogy toNEPA law and held that the "‘common-sense
prirciples’ of NEPA, which require amlysis of cunulative impacts when agencies
determine the environmental significance oi federal actios, would be applied t©
subsistence evaluations too.

On the facts of the case, the court then held that the cunulative impacts of
multiple placer mines on subsistence uses of Birch Creek were "sighificant’ and trigogered
the notice and hearing requirements of 9 810@)(1D-(3)- The court specifically found that
mineral development "‘severely degrade[d]"* Birch Creek Villages subsistence fishery and
"interfere]d] with use of riverwater for drinking by village residets.” The oourt also held
that the cunulative impacts of placer mining on Minto had been unlawfully ignored and
remanded the case to the BLM for a determination of the significance of these inpacts.

b) Mining Regulations Invalidfor Failure to Consider Subsistence Impacts

In a subsequent unpublished decision of November 6, 1937, the court invalidated
1983 amendments to BLVTs mining regulations because, among other ressons, the
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amendments were promulgated without a 9 810 evaluation. Memorandum and Order 1
31-34 (Nov. 6, 1987). These amendments had the effect of alloving mines on "withdraw®
lads” (lands dosed to new mineral entry) to operate under "hoticss” without subsistence
review ifthe mines kept their operations under five aores.

On motion for reconsideration, the court also excused the failue of the
subsistence plaintaiffs to exhaust adninistrative remedies, relying on the point that the
failure to exhaust could be attributed to the agency s failure to provide the notice required
by Section 810. Minute Order (Nov, 12, 1987) ('the Secretary cannot shield his complete
failure to comply with 9 810 by arguing that the very groups intended to benefit indirectly
from the notice provisions of the statute should have reminded him of his statutory duty' ).

© Village Councils Have Parens Patriae Standing

A firal decision of note s the unpublished decision of November 21, 1986, where
the court considered and rejected a BLM argument that the IRA and village coucil
plaintiffs in the case lacked standing to sue on behal f of their residents. Memorandum and
Order at 24-26 (Nov. 21, 1986). The court held thatparens patriae standing is appropriate
when a sovereign entity sues "'to prevent a violation of federal laws by federal agencies.” Id.
at 5. The court then went on to assume that IRA and village coucils have sovereign
attributes, without deciding the question. Id. at 26. Firaelly, the court ruled that
environmental organizations do not have standing to bring Section 810 actians.

On September 21, 1983, the Court of Appeals affirmed the lower court in all
respects. OF primary importance was mtsconclusion thet BL M violated NEP A and 9 810 of
ANILCA by failing to prepare EISs addressing the cunulative impact and effect on
subsistence uses of all placer mines in each of the four watersheds involved in the Litigation
(Birch Creek, Beaver Creek, Fortymile River and Minto Flats). The Appeals Court keft in
place the district court injunctions prohibiting approval of any placer mines in the four
watersheds pending completion of the EISs.

Following the Court of Appeals decision, BLM completed its firal Environmental
Impact Statements for all four drainages and then moved to lift the Injuctions. At
plaintaffs reguest, the district court agreed to delay its ruling on the motion uttil BLM
issued its firal decisions. Final decisions have now been issued for all but the Minto Flats
drainage, and plaintff isevaluating the adequacy of the E1S“s and the firal decisions before
decidingwhether tooppose the government’smotion to lift the injuctions.

16. Tanana Fish and Game Association v. State ofAlaska, No. F88-04 Civ. (D.
Alaska) (Kleinfeld), on appeal,No. 88-4112 (9th Cirwiit).

This case was filed o+ February 10, 1988 by the Tanana Fish and Game
Association, an unincorporated association organized to represent and advance the
interests of users of fish and wildlife resources In and around the Village of Tanana.
Plaintiffalleges that its members have been selling the roe from their subsistence harvests
of Yukon River (fall chum) for at lesst 20 years. Currently the sale of roe from subsistence
taken salmon s illegpl under 5 AAC 1.010 (d)- Plainaff asserts that the regulation violates



Section 804 of ANILCA, which mandates that customary and traditional subsistence use
including customary trade, be given priority over competing non-subsistence uses. Base™,
on the TEct that the definition of "'subsistence uses'™” iIn both state and federal law contains a
“‘customary trade’” component which has been interpreted to mean limited exchanges for
cash not amounting to a sighificatt commercial enterprise, plaintff seeks to have the State
recognize the right of the residents of Fishing District 5 of the Yukon River to engage in
customary trade of Yukon River salmon roe.

The State moved to dismiss the case, arguing that plaintaff had not exhausted its
adninistrative remedies since Ithad never asked the Board of Fisheries to authorize the
sale of subsistence salmon roe inFishing District 5 of the Yukon River. On April 29,1988,
the day after the Board had scheduled a special Memorial-Day weekend meeting in
Fairbanks to consider changing the management plan for commercial fishing on the
Tanana River Qistrict 6), plaintiffpetitioned the Board to schedule mtssubsistence-roe-saie
proposal for a hearing at the same meeting. The Board rejected the petition.
Subsequenttly, the Tanana local fish and game advisory committee unanimously endorsed

the proposal .

Meanwhile, on June 6, plaintaff filed a motion for a preliminary injunction and
summary judgment Plaintiff sought a preliminary order allowing its roe-sale proposal to
take effect for the fall-chum season beginning August 15, and to restrain the State from
bringing criminal charges against any of itsmembers. Plaintaff laterwithdrew itsmotion to
enjoin criminal prosecutions when itbecame dear that no such charges were likely to be
filed). Plaintaff also moved for expedited consideration of the motion for a preliminary

injuction.

The court refused to expedite consideration of plaintaff’s request for preliminary
relief, and proceeded instead with a hearing on the States motion to dismiss.Followving
arguments on August 4,19838, Judge Kleinfeld granted the States motion todismiss on the
ground that plaintaff failed to exhaust adninistrative remedies. The oourt ruled that
exhaustion of the States rulemaking process - both the normal proposal process and the
local advisory committee/regional council process - were jurisdictional prerequisites to a
auit pursuant to 9807 ofF ANILCA challenging the validity of a previously promulgated
regulation. Plaintiffappealed the decision. Briefingwas completed in mid-February, but
oral argument has yet to be scheduled.

In the meantime, plaintiffpresented its customary roe-trade proposal to the Board
of Fisheries for consideration at its regular fall meeting. Following hearings in December,
1989 inAnchorage, the Board rejected the proposal .

17. Tarnaiv. Fisher A.Patton, No. F87-68 (D. Alaska) (Kleirfeld)

Alex Tarmail s a trapper who s the sole permanent resident of the Nowitna
National Wildlife Refuge. His residency on the Refuge area predates ANILCA and the
creation of the Refuge. He holds cabin permits from the Fish and Wildlife Service for one
cabinwhich shis residence and two other "'lire" cabins for his treplires. In January 1986,
Tamai invited a friend to visit and stay with him at his home. Prior to the friends arial,
defendants Fisher and Patton (the refuge manager and assistant manager) informed the



friend that she woulld not be allowed to stay with Tarmai in his home. Fisher went ;
Tarmai shome in late December and informed Tarmai that the friend would not be allowed
tostaywith Tarnai in his cabin.

Plaintiffs friend was forced to spend her vsit in a wall tent near Taraai s cabin
until she could be moved offthe Refuge. Tamai s subsistence trapping work was disrupted
and his friend had to spend the rest of her visit off the Refuge. During her vsit, the
defendant Fish and Wildlife Service officials conducted and/or caused to be conducted an
intensive aerial suneillance of Tamai s cabins and traplines on the Refuge, and on at lesst
three occasions the Fish and Wildlife Service officials and/or persons acting at their
direction conducted warrantless searches of Tamai s cabins, including his home, without his
permission.

The plaintaff B suing for declaratory relief and compensatory and punitive
damages. He seeks a declaration that he enjoys the same constitutional rigits with respect
to his home on the Refuge that apply to any person who does not reside there, including
association, privecy, 1o be secure from unreasonable and warrantless searches and seiaures,
and procedural and substantive due process of law; that Section 1303 of ANITLCA which
gives individuals livirg in the Refuge the rigit to five year renewable permits to continue
to Ine in the Refuge further protects these rigts; and that these rigitswere violated by the
actions of the defendants.

Discovery svirttally corplete. The government has filled a motion for summary
judgment and the plaintaff has moved for partial summary judgment against the
government officials in their official cgecity. The judgment would declare that the
plaintiffenjoys the same constitutional freedoms of association and privacy in the use and
occupancy of his home and trgpline cabins as persons who do not Iine in a National
Wildlife Refuge. The court has scheduled a hearing on the motions for July 6, 1939.

18. Tenakee Springs v. Courtright,J86-024 Civ (D. Alaska) (von der Heydt)

This case inwlves a challenge to the Forest Service approval in 1980 of a 5-year
timber harvest and road construction plan by Alaska Pullp Corp. on Chichagof, Baranof and
Kuiu Islads. The plaintaffs in the case are the Sierra Club, Southeast Alaska Conservation
Council, the Wildemess Society, and the City of Tenakee Sorings. In addition to claims
relating to NEP A compliance, the plaintaffs also claimed that the Forest Service failed to
comply with Section 810 when it determined to "withdraw, resene, lease or otherwise

permit thause, occupancy, or disposal'” of public lands.

The case raised two isaes relative to ANILCA. The first iswhat entities have
standing to bring actions for a violation of Section 810. The other relates to the
goolicability of Section 810 to the 5-year harvest plan, since twas adopted prior to
ANILCA, but implemented afterwards. The government argued that mere implementation
of the decision to "withdraw, resene, lease or otherwise permit the use, occupancy, or
disposal'” of public lands did not trigger Section 810. Itargued that the determination to
authorize the roads and harvest units was made prior to the passage of ANILCA in 1980
when the Forest Service approved the 5-year plan.



The federal government argued that state-created municipalities couid not si
parens patriae, therefore the City of Tenakee Springs had no standing t bring Section 8li
actias. The plaintaffs, relying upon cases giving nunicipalities standing INnNEPA casss,
claimed they had standing by virtue of Section 802(3) which declares trat it dall be a
policy of Congress for federal land managing agencies to cooperate with adjacent land
owers. They also argued that the City had standing because it performed land planning
functions relating to subsistence with which the Forest Service actions aonflictd.

Judge von der Heydt (decision June 26, 1987) agreed with the federal government
and ruled that the City of Tenakee Springs had no standing 1o raise a cause of action under
§810. Citingln re Multidistria Vehicle Air Pollution M J3.L. No. 31, 481 F.2d 122,131 (9th
cir.), cert denied, 414 U.S. 1045 (1973), the court reasoned that the City does not engage in
subsistence and its indirect interest in the economic well-being of the taxpayer base was not
sufficiat to confer standing. The court made no finding as to whether the Forest Service
had complied with 8810, but cautioned N[s]ince other plaintaffs not now parties to this surt
couid raise the Section 810 isse at a later time, prudence would dictate that the Forest
Service reevaluate whether ithas complied with the section.””

Oil the NEPA isses, the court enjoined further roading and harvest beyond the
existing roads in a given area pending preparation of a supplemental EIS. Completion of
the Supplemental HS - originally projected for May, 1989 - has been delayed because of
theHanlon litigsion. (See Hanlon, p. 15.)

19. Tukisarmute Native Community Council v. Conquergood, A85-604 Civ. (D-
Alaska) (Holland)

This case involves a challenge to a gold dredging permit and mining plan on the
Tuluksak River. Defendants are the Corps of Engineers and the BLM. The Corps of
Engineers s the agency responsible for the issuance of dredge and fill permits (commonly
known as 404 permits, See 33 U.S.C § 1344) inwolving navigable waters. The Bureau of
Land Management approves mining plans inlvolvingmore than five acres of public lad.

The plaintaffdaim« that BLM failed to comply with its statutory respasibilities
under both NEPA and Section 810 of ANILCA. gpcifically, they claim that the BL M
erroneouslly concluded that tneed not prepare a full environmental impaa statement in
conjunctionwith itspermit authorizing Northland Gold to relocate a \Vi mile stretch of the
Tuluksak River acrossB LM lands inorder to dredge the main channel of the rver. While
BLM did an 010 analysis before approving the mining plans, plaintaffs argue that BL M
erroneously found that the dredging activity and channel diversion would not sighirficantly
restrict subsistence uses within the meaning of Section 810.

On October 17,1989, Judge Holland granted in part plaintaffs” motion for partial
summary judgment on threirNEPA and ANILCA claimss. He found that BLM*s conclusion
not to prepare an EIS or to comply with the Tull AN I LCA section 810 procedures was not
reasonable, due to a failue t© analyze fully the downstream impacts of the mining
operation; but instead of ordering an EIS or compliance with Section 810, he remanded the
matter o BLM to analyze those impacts and decide whether to prepare an EIS or comply
with the Section 810 procedures. At the same time, he granted defendants” motion for



partial summary judgment as to the remaining couts, which seems to have in effect uphe
BLM*s permit on the nmerits. Plaintaiffs moved to amend the judgment to vacate th
decision in favor of defendants, which the Court denied on January 9, 1989. Plaintaffs have
filed an appeal of the grant of summary judgment to defendants in the Ninth Cirauit;
defendants have moved to dismiss for lack of jurigdiction.

2. Westem Alaska Salmon Coalition v. Baldrige, A85-536 Civ. (D. Alaska)
Kleinfeld)

This aurt was brought by a coalition of Yupik commercial and subsistence salmon
Fishermen challenging the incidental take of salmon by Japanese and U.S. - Japanese joint
venture ground figheries gperations in the American 200 mile Fisheries Conservation zone.
Plaintaffargued that the Magnuson Fishery Conservation and Management Act, 16 U.S.C.
88 1801 et seq -, prohibits salmon take by foreign or joint venture fishermen regardless of
whether the take s incidetal or targeted. Therefore, plaintaff argued there can be no
ground fishery unless itcan be done with no incidertal take of salmon. The government
takes the position that salmon may not be a targeted species and that any incidental take
must be returmed. However, the government believes that nothing in the Magnuson Act
requires the prohibition of the ground fishery because of the incidental take. The
government also takes the position that the American component of joint ventures should
not be treated as a foreign fider.

The government moved to dismiss the case on a number of procedural grounds,
including estoppel, failure to exhaust adninistrative remedies, and more sighrficatly, the
30-day statute of limitations in the Magnuson Act Judge Kleinfeld heard oral arguments
on the motions in 1987, and re-argurents on May 31, 19838. The case was dismissed
folloving the re-argurents. The Court found that the Magnuson Act did not require
prohibition of the ground fishery because of the incidetal take of salmon. The dxcis™

was not appealed.
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Introduction

At its June, 1985 emergency meeting the Game Board adopted regulations
(G AAC 92.054, 92.056, 92.058, 92.060) for implementing the "Tier I1"
provisions of the state"s subsistence statute. The board requested a
report on the effects of the Tier Il regulations for this meeting. This
report has three parts. The first reviews the factors the board
considered in developing the Tier Il regulation, and the associated
application form. The second part describes the Department of Fish and
Game"s administration of this fall"s Tier Il hunts, and offers
recarmendations for improving the Tier Il process if it is to be used in
the future. The third part of the report describes the results of the
Tier 1l system in allocation of permits.

Game Board®s Development of the Tier Il Regulation
Overview

During the June emergency Game Board meeting, a number of hunts were
identified as being at "tier 11." The board spent several days
determining how to apply the three criteria in AS 16.05.251(a) and AS
16.05.255(b) and explored various options for interpreting and weighting
the criteria. The board was assisted by a report prepared by the
Department of Fish and Game which listed seme possible factors which
might correlate to the three criteria. Other factors emerged during the
board discussion. In determining which factors to use, the board was
hampered by lack of public testimony (because of the emergency nature of
the meeting), and the short time until the fall hunting seasons.

In evaluating possible factors to employ, the board had to balance
several carpeting values. Because of the short time period, and because
of a desire not to unduly burden the public, the board felt that the
application should be kept as simple as possible. 0On the other hand,
the factors chosen needed to actually correlate to the criteria being
measured, and the board could not make the regulations too simplistic
without sacrificing that correlation. For example, the board initially
considered 1income level as a fairly simple measure of alternative
non-wild resources. However, because of complexities such as
differences in cost of living, and tho unknown variables such as an
applicant®s other financial assets and liabilities, the board determined
that this seemingly straight-forward option was not useful.

A similar tension arose between having questions which were verifiable
and questions which were meaningful in light of the three criteria.
Location of residency, under the local residency criteria, was an
objective and verifiable factor. This contrasts with an. applicant®s own
assessment of whether his or her financial circumstances are adequate to
purchase non-wild resources as a reasonable alternative to the taking of
game. That correlates well with the alternative resources criteria -
as opposed to using inccme level, but it is not particularly verifiable.

The board also had to decide whether to craft one set of factors to



measure the tliree criteria which would be used on a statewide basis, or
whether instead to have a number of different ways of measuring,
tailored to the circumstances of each hunt. Partly because of the time
constraints before the fall hunts, the board chose a statewide approach.
The board eventually adopted regulations implementing "Tier I1". 5 AAC
92.054, 056, 058, and 060; attachment A. An application for "tier II"
hunts was developed, based on those regulations. Attachment B.

The following sections outline seme of the options the Game Board
considered 1in developing the tier Il regulations, and sunmarize the
factors ultimately chosen. The Board of Game recognized that these
emergency regulations would not be the final word on the subject, and
anticipated that 1f the statutory framework remains unchanged the
regulations governing tier Il hunts would be modified over time.

"Custcmary and direct dependence upon the resource
as the mainstay of one"s livelihood.1

This criterion appears to relate to the degree to which people have
relied on specific fish stocks or game populations in particular
geographic areas in the past, and how important this resource has been
to their livelihood.

This criterion therefore seems to require at least two sets of
standards, one to measure how consistently people have depended on the
resource over time, and another to measure how important the resource
has been relative to other aspects of their economic situation.
Seme of the possible indicators considered by the board included:

1. Percentage of diet frcm wild fish and game, as a general indi—
cation of dependence.

2. A histor;/ of hunting only in the area where the resource is in
short supply as one indication that a person has custcmary and
direct dependence on the resources of that area.

3. Size of the carmunity the applicant resides 1in, since in
larger communities there appears to be relatively Iless
dependency on fish and wildlife than in smaller places.

4. Whether applicant has ever hunted or used the resource in the
area.

5. Number of years the applicant has hunted or used the resource,
a longer history of use indicating a greater degree of
dependence.

6. Amounts of the resource ever harvested or wused by the
applicant or members of the applicant®s household, larger
amounts indicating a more consistent custcmary and direct
dependence.

The board ultimately chose two measures, one more verifiable than the



other, for custcmary and direct dependence. 5 AAC 92.056(a); attachment
A. Applicants were given one point for each year they had harvested an
animal from the population, up to a maximum of 10 points. Further,
applicants could receive up to 20 points for direct dependence on the
noncommercial harvest of that population for the principle means of
support (primary food source), with the applicant placing himself in the
category of great, moderate, slight, or no dependence, and receiving 20,
15, 10, and 0 points respectively.

Because seme game populations have only been hunted on a permit drawing
system, the board determined that for those hunts no individual could be
more dependent than any other individual, and awarded all applicants 30
points for this criterion for those hunts. 5 AAC 92.056(b); attachment
A.

One of the problems the board discussed in connection with this
criterion was that people could have been directly dependent upon a game
population by virtue of harvest accomplished by another member of the
individual®s family. Thus, the dependent individual would never have
actually harvested that population. It proved very difficult to craft
an objective, verifiable factor to measure this criterion.

"Local Residency"

Distance greatly affects Alaskans® uses of fish and wildlife. People
who live closest to a fish stock or game population are most likely to
rely most consistently on that resource. With the criterion of "local
residency," the legislature apparently intended that if a resource is in
short supply in one area, then all other things being equal, people who
live closest to it should have a preference over those who live further
away .

The board considered several possible ways of identifying "local
residency,” including:

1. Distance of each applicant®s residence fran the resource in
miles.

2. Travel costs for the applicant to harvest the resource.

3. Basing the definition on a series of zones defined by
increasing distance fran the resource; discussed as

possibilities were the range of the resource, game management
units, and the regions which the joint boards adopted as the
basis of the six regional council jurisdictions.

One problem that the board encountered in dealing with the seemingly
straight-forward local residency criterion involved how to measure the
distance fran the resource. Straight line distance was the simplest in
seme ways, but did not take 1into account mountain ranges and other
physical barriers, nor distance along travel routes, such as rivers and
highways. It would also have been very difficult to administer.



The board eventually decided to use a zone approach and to award up to
30 points depending on the applicant"s residency zone. 5 AAC 92.058
(a); attachment A. The first zone consisted of the area in which the
relevant hunt occurred; the second zone was outside of that area but
within the game management unit or units containing the hunting area;
the third zone was game management units adjacent to the unit or units
containing the hunting area; the fourth zone was any other game
management unit. 5 AAC 92.058(b); attachment A.

The board realized that these standardized measures might not always be
appropriate, and built into the regulation an ability to modify the
boundaries if the standard zones would either treat a specific
concentration of similarly located individuals differently, or would be
inappropriate due to the range and distribution of the resource. 5 AAC
92.058(c): attachment A. Since public testimony was not taken at the
emergency Game Board meeting, the board realized it may not have
identified all of the instances where boundary modifications might have
been appropriate, but it was anticipated that corrections could be made
as problems were discovered in the future.

"Availability of Alternative Resources"”

The board discussed two different ways of viewing "availability of
alternative resources."” The first dealt with whether other fish or
game resources are available to offset dependence on the resource in
short supply. This could either mean other types of resources available
in the same geographic area, or similar resources actually available in
other geographic areas. These alternative resources are likely to be
differentially available to people, due to differences in
transportation, for example.

Timing can also influence availability of alternative resources. |If the
resource in short supply is customarily harvested in the spring, a
resource which can be harvested onlv in the fall may or may not be an
"available alternative."

A second way of viewing "alternative resources" discussed was to
consider not just wild resources, but all alternative foods. From this
perspective, people with access to fewer stores and foodstuffs, or who
must pay higher prices for food, would have fewer alternative resources,
and therefore should rank higher on this criterion.

Because of the great range of possible interpretations and approaches to
this criterion, it was difficult for the board to develop a simple
approach. The following possible indicators

were considered:

1. A history of frequent use of fish and wildlife resources in
other geographic areas as indicating a greater availability of
alternative resources.



2. The use of aircraft to harvest resources as an indicator that
a person has other alternatives available, since he or she
could choose to hunt in many different areas of the state.

3. Living in a place with relatively few stores and substantially
higher relative prices of food as an indicator of fewer alter—
natives .

4. Whether other fish and game resources are nearby, accessible,
and useful as substitutes for the resource in short supply.

5. Whether the applicant®s financial circumstances are adequate
to allow purchase of alternative resources.

The board ultimately adopted two measures for this criterion. 5 AAC
92.060; attachment A. One was designed to correlate to the availability
of fish and game resources and the other to measure the availability of
non-wild resources. An applicant could receive up to 15 points
depending on the availability of fish and game resources in the hunting
area or other area reasonably accessible to the applicant. Addition—
ally, 15 points were awarded to an applicant whose Ffinancial
circumstance was not adequate topurchase non-wild resources as a
reasonable alternative to the taking of game.

The firstquestion is subjective to seme extent. The board determined
that availability of wild resourceswas in sane degree dependent on an
individual"s circumstances, such asownership of a car, an airplane, or
a boat. The question on financial circumstances is necessarily
subjective, since the board determined that other more objective and
seemingly simple factors such asinccme level alone, or size of
ccnrnunity, did not necessarily correlate to the availability of those
non-wild resources to the applicant.

Summary

The Board of Game found it very difficult to develop standard measures
to apply the three statutory criteria on a statewide basis. Time
constraints and lack of public input made the board"s task harder, but
they were not the only factors. It was difficult to identify measures
that would both correlate to fish and wildlife use and be verifiable.
Any attempt to distinguish among individuals based on three criteria
will involve the same fundamental problem of correlation and
verification faced by the board at its June meeting.



Implementation

As occurs with all permit hunt processes adopted by the Board of Game,
The Division of Game was responsible for implementing the Tier 1 and
Tier 1l hunts adopted in the June 1985 emergency board meeting. Prior
to the June meeting, the Board of Game held its annual spring
(March-April) regulatory meeting and confirmed the 1985-86 hunting
regulations, including the normal registration and permit drawing hunts.
Inmediately after the spring board meeting ended (April 8), Game
Division staff produced the drawing hunt supplements and the
registration hunt supplements, and began drafting the hunting and
trapping regulation booklets. Both the drawing hunt supplements and
registration hunt supplements were produced in record time and were made
available to the public beginning April 16. The public was given 45
days (until May 31) to apply for fall drawing hunts, with results to be
available on July 13 or shortly thereafter. There were 45,366
applicants for the 117 fall drawing hunts; $275,670in application fees
were received.

The establishment of Tier I and Tier Il hunts necessitated major changes
in the administrative procedures of permit information and issuance.
For the most part, Tier 1 and Il hunts were developed from the
previously mentioned permit drawing (lottery) hunts and registration
hunts. A total of 54 Tier Il hunts were authorized (See Attachment C).

Scheduling

New applications and newsprint supplements had to be quickly designed

and produced for public distribution. In view of certain changes and
limitations to permit hunts available to nonresidents, it was assumed
that fewer hunters would participate in the Tier Il permit hunt
application process as did under the drawing system. In scheduling

events and redirecting staff time to administer the Tier Il hunt
application process, we assumed a "worst case situation” and planned for
receipt of up to 30,000 applications. Also, being aware that sheep
seasons must start earlier than other hunts or essentially not at all, a
separate schedule of events “/fas designed for sheep which resulted in the
creation and distribution of a separate supplement for this species.

For all other species, and based upon the "worst case" assumption, it
was apparent that many of the seasons would need to have delayed opening
dates. The following schedule of events were developed in late June:



Sheep

Hunt supplement ready for printing July 5
News release on sheep hunts July 8
5,000 supplements (4 pages each) ready

for mailing July 10
Mail/deliver to all ADF&G offices and

selected vendors July 20
Available to public - 9 days July 29
Deadline for receipt by ADF&G August 5
Additional time to score applications August 6
Select winners August 7-8
List of permit winners sent to Fairbanks,

Tok, Glennallen, Delta, Palmer, Soldotna August 8
Mail permits August 9
Hunters receive permits August 12-19

Season opens - August 20
All Other Species

Tier | and 1l newspaper and applications

ready for printing July 9
50,000 papers, 110,000 applications ready

for mailing July 15
Mail/deliver to all vendors and ADF&G offices July 24
Available to public - 10 days August 5
Deadline for receipt by ADF&G August 12
Additional time to sort and process August 17
Additional time to score August 22
Select winners August 26
Print permits and mail Sept. 5
Hunters should receive permits no later than Sept. 15

Information and Application Distribution

The original permit hunt supplements were withdrawn and two new
supplements produced. One contained information on the "nonsubsistence"
drawing hunts for the 1986 spring season. The second subsistence hunt
supplement contained three types of hunts: () general registration
hunts where any hunter including nonresidents could apply; @ a
subsistence registration hunt where only Alaskans (or sane hunts where
only individuals residing in specific geographic areas) could apply; and
(3 a Tier 1l subsistence application where only those with highest
application scores were given permits, or a drawing was held among those
with the Ilowest tie-scores if only a limited number of permits were

left.



The new hunt supplements and applications went out to the public on
schedule. However, given the requirement of a short deadline for the
application period, potential applicants had at best about two weeks to
obtain the forms, complete them, and return them to the department or
have them postmarked by August 5, Within the limited schedule,
distribution of the applications to remote areas was particularly
burdensome. In some cases, due to mail Tflight schedules and delays,
applications were available to local residents only a few davs before
the deadline.

The hunting regulation booklet was significantly modified and
reorganized into subsistence and general hunting sections. There were
delays 1in printing and the books were not available at regional offices
until September 3; 6-8 weeks later than normal and three weeks after
some seasons had already begun.

Processing and Scoring

A total of only 9,382 applications were received. Of these, 595 were
deemed invalid and rejected for the following reasons:

Reason Number

Duplicate or 2 in household 80
Failure to certify that the application
was the only one (or two for caribou) for

the household 85
Dcmicile blank or invalid 71
Hunt number blank or invalid 125
Late application or cancelled hunt 5
Failure to sufcnit application fee 195
Failure to certify that applicant was an

Alaskan resident 12 years or older 15
Failure to sign application 22

595

Since the number of applications was substantially less than originally
anticipated, the overall processing time was shortened considerably and
resulted in the Tier Il permits being mailed cut earlier than expected.
This year it took an average of 4 minutes to score each application by
hand. Computer processing (software was not available this year for
Tier Il applications) could reduce scoring time by 50 to 75% per
application. If in future years, we received the same number of Tier Il
applications as was normally received on permit drawing hunts
(approximately 50,000), an estimated 245 person days would be required
to process the applications.

As noted above, applications were scored manually using a template score
sheet. Scores were assigned 1in accordance with the point system
established by the Board of Game. We have reviewed all applications and
determined that we had a scoring error rate of 1.7%.



General Problems

Because of the emergency situation in which Tier Il hunts were estab—
lished and Tier Il applications developed, instructions for answering
the questionnaires did not precisely match the permit supplement
(newspaper) instructions. This caused considerable confusion among
staff and the public. For example, Question No. 9 in the permit
supplement paper spoke to the degree of availability of alternative
resources (including big game and salmon) which are at least as
accessible as the Tier Il animal for which one applied. It did not
specify "in your usual hunt area"™ as did the application. Therefore, a
person could have ignored alternative resources such as salmon and
caribou that were readily accessible when applying for a Tok sheep
permit, since he/she may have viewed "usual hunt area"™ as the actual Tok
Management Area. |If he/she viewed the "usual hunt area" as Zone 1, then
all Zone 1 residents should have scored the same, as the same meat
resources were available to all.

The application format and many of the questions confused many people
and resulted in several thousand inquiries to staff via phone calls,
letters, and visits to the various regional and area offices. Although
scoring of the "point system"™ was explained in the regulation book, no
explanation of terms 1in the application was provided to the public
(except by staff) when they were completing their applications. The
intent of not providing this information was to receive objective
answers from the applicants, but the public soon recognized which
answers would receive higher scores.

The short application period created significant problems for both the
public and the department. Applicants at best had about two weeks to
obtain the forms, complete them, and return them to the department or
get them postmarked before August 5.

The process was particularly burdensome in remote areas. In sane cases,
due to mail flight schedules and delays, applications were available in
cannunities for only a few days before the deadline.

Overall there was a tremendous negative reaction by the public to the
establishment of Tier Il hunts. Departmental staff, particularly Game
Division staff in regional and area offices, were targets for verbal and
written frustration and anger expressed by a confused and disenchanted
hunting public. Hundreds of staff hours were spent trying to explain
the reasons for the changes, how to participate in the new system, and
generally trying to reestablish credibility with a public that was very

unhappy.

Monetary costs to the department were high. About $265,000 in
application fees for the original 1985 permit hunts were refunded. We
are currently determining extra costs expended 1in personnel and
operating funds to administer the emergency Tier 1l hunts.



Reccmnendations

The permit system established under the emergency regulations worked in

that Tier 11 hunts were held. However, there were numerous
administrative difficulties that should be minimized or eliminated if
the existing Tier Il system 1is used in future years. It is also

important that appropriate revisions be made so that: (1) confusion by
the public can be minimized to the greatest extent possible; and (2) the
system 1is not easily abused. Modifications to the present Tic:r Il
system would, of course, have to be made in a manner which results in
correlation of the measured factors to the 3 statutory criteria.
Specific recormendations are listed belew.

Tier 11 Application

1. The current application form should have the following major
revisions, if they can be made in a manner which results in
correlation of the measured factors with the three statutory
criteria:

a. all questions should be verifiable and quantified if at all
possible (presently questions 8, 9, and 10 are not verifiable
but carry large point values);

b. all ambiguous terms (e.g., ‘"greatly dependent") should be
defined on the form;

C. questions should be simplified and reduced to two possible
answers (e.g., yes or no) where possible;

d. the applications should have a clause which states that the
information provided on the application is not confidential
and subject to public disclosure;

e. question 5 should be deleted (we received numerous erroneous
application requests for hunts that did not exist);

f. if question 9 remains, the board should predetermine how
available alternative resources are in the hunt area;

g. questions 11, 12, and 13 should be deleted and replaced with
statements of fact (e.g., "to apply for aTier Il hunt, you
must be at least 12years old and a resident of Alaska"); and

h. the point value of each question should be shown on the form
(this would save hundreds of staff hours answering calls
regarding scores).

2. Standard procedures for scoring and rejecting applications for all
hunts should be established and reviewed by the board prior to the
application process and made available to the public.

10



Unlike lottery permits in the past, the Tier Il permits are on the
basis of household rather than an individual. The board needs to
determine whether or not a permit can be transferred between
members of the same household.

IT at all possible, the application period should be a minimum of
one month duration.

A more comprehensive public information program should be conducted
regarding future Tier Il hunts, schedules, and procedures.

As harvest returns beccme available, all hunts and corresponding

numbers of permits should be analyzed and adjusted where necessary
to meet management objectives.

11



The Allocation Effects of the Tier Il Systenm

The purpose of this section is to describe the performance of the Tier
Il system in allocating permits. The section has two parts. First,
general characteristics of all Tier Il hunts statewide are described,
including number of hunts, location of hunts, number of applicants,
number of  winners, cut-off  scores for  winners, and other
characteristics. Second, the allocation of permits among applicants is
described by comparing the Tier Il system in 1985 with the previous
allocation systems in 1984 for particular hunts. Several questions are
answered by these comparisons:

1. Who applied for the permits?

2. What were the criteria that mattered for obtaining permits?
3. What changes occurred 1in allocations compared to previous
years?
General Characteristics of the Tier Il System

Number of Tier Il Hunts

There were 54 authorized Tier 1l hunts in 1985 (563 hunts were held)
offering a total of 4,856 hunting permits for five types of game animals
(see Table 1). Moose (26 hunts) and sheep (12 hunts) accounted for the
largest number of hunts, while caribou (2,690 permits) and moose (1,611
permits) accounted for the largest number of permit opportunities.

Table 1
Tier Il Hunts and Applicants

No. of

Tier Il Available Valid Permits Award
Species Hunts Permits Applicants Awarded Rate
Bison 4 107 826 107 13%
Caribou 5 2,690 3,528 2,504 71%
Moose 26 1,611 3,567 1,484 42%
Mt. Goat 6 36 93 36 39%
Sheep 12 412 662 404 61%
Totals 53 4,856 8,676 4,535 52%
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Most Tier Il hunts were located near the large population centers of
Anchorage, the Matanuska  Valley, Fairbanks, and Juneau in
road-accessible areas (see Figure 1). The three CMJs surrounding
Anchorage (@MLfs 7, 14, and 15) accounted for 30 of the 53 hunts. The
relatively easy access created by roads in these areas accounts for the
high levels of participation and demand which resulted in these hunts
being designated as Tier Il. Only 10 hunts were designated in areas not
connected by roads to large population centers.

As discussed below, the location of hunts accounts for the origin of
most applicants. The great majority of applicants came frcm the large
population centers.

Applicants and Winners

As shown in Table 1, there were 8,676 valid applicants for the 53 Tier
Il hunts, of which 4,535 (or 53%) were awarded permits. Award rates
varied considerably between species and hunts (Table 1, Appendix Tables
1-6). The Ilowest award rate was for bison (13%) and the highest for
caribou (71%). For certain caribou, moose, and sheep hunts, all
applicants received permits (321 permits were not awarded because of
undersubscription, see Appendix Tables 1 - 6).

Over 40 percent of permit winners came frctn the Anchorage-Matsu area due
to the location of the hunts and the large population concentrations in
these areas. As shown in Table 2, of all permits awarded, Anchorage
residents won 24.3 percent and Matsu residents 20.4 percent.

Table 2
Permit Winners by Residency

Residency Bison Caribou Moose Mt. Goat Sheep Total
Anchorage 2 573 383 5 138 1,101
Area (1.9 (22.9) (25.7) (13.9) (34.2) (24.3)
Mat-Su 0 503 395 1 27 926
Area (0.0) (20.1) (26.5) (2.8) (6.7) (20.4)
Kenai 1 171 58 8 4 242
Peninsula (0.9 (6.8) (3.9) (22.2) (1.0) (5.3)
Juneau 0 4 53 0 2 59
Area (0.0) (0.2) (3-6) (0.0) (0.5) (1.3)
Fairbanks 1 128 20 0 75 224
Area (0.9) (5.1 (1.3) (0.0) (18.6) (4.9
Other 103 1,124 582 22 158 1,989

(96.3) (44.9) (39.0) (61.1) (39.1) 143.8)
Total 107 2,503 1,491 36 404 4,539
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FIGURE 1. Locations of the 53 Tier Il hunts in 1985. The greatest
numbers occurred around population centers (Anchorage,
Matanuska Valley, and Fairbanks).
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Cut-off Sores of Winners

The cut-off scores between winners and non-winners varied considerably
between hunts (Appendix: Table 2-6). The lowest winning score ranged
frcm only 5 points (Yakutat Forelands Moose Hunt 0961, GMU 5A) up to 90
points, the highest possible (Tanana Bison Hunts 0403, 0404, GMU 20D) .
In general, the larger the number of applicants relative to available
permits, the higher the cut-off score. It can be expected that cut-off
scores will increase in the future if the applicant pool size increases.

Performance of the System in Allocating Permits

How did t!*£ Tier Il system allocate hunting opportunities in comparison
with previous years? The answer is that it depended upon the particular
hunt. Toillustrate the performance of the survey in allocating hunting
opportunities, five cases are discussed below. They suggest three major
conclusions:

1. Shifts occurred in the allocation of permits between hunters
residing in different areas for particular hunts. For the
huntsdescribed below, the changes were not large in

comparison with the previous year's allocation system.

2. Which questionswere most important in determining who
received permits varied between hunts. For seme hunts,
"residency" was the question most highly related to a hunter
receiving a permit; for other hunts, "residency" made no
difference, or was of secondary influence in comparison with
other factors Ilike "income" or "dependency."” Similarly, for

sane hunts, the "income" question was most highly related to a
hunter receivinga permit, while it was of no or secondary
influence in other hunts. Whether a question mattered in
receiving a permit was greatly affected by the size and
location of the applicant pool relative to the number of
permits and location of the hunt.

3. For hunts which previously were on random draw (see Case 5
below), the Tier Il system changed the basis of allocation
away from ~chance to a selection procedure based on the
individual characteristics of a hunter in comparison with all
other applicants. For hunts which previously were permit
registration (see Case ! below) or permit award based on
residency and dependency criteria (see Case 2 below), the Tier
| system increased the applicant pool but did not
substantially alter the basis of allocation.

15



Case 1. Hunt 0985: GMU 20B Moose (Minto Flats)

Area

The 20B Minto Flats Management Area is located about 60 miles west of
Fairbanks. The community of Minto (population (.78 people) is located in
the management area. Residents of Minto, Nenana, and Fairbanks have
hunted in this area in the recent past

Former Allocation System

Seasons and bag limits were substantially decreased in the Minto
Management area beginning about 1976, In 1984-85, 30 registration
permits were available for a 5-day fall moose hunt, and 50 permits for a
45-dav January-February moose hunt, issued in Minto. An additional 20
fall permits were available, 10 issued in Anchorage and 10 in Fairbanks
(see Table 3). The harvest quotas were seven fall bull moose and eight
winter bull moose.

The Tier 11 Allocation System
The 1S85 Tier Il system provided for 60 permits issued to the top
scoring applicants. In 1985, there were 68 applications received by
mail within the deadline. Thus, almost all applicants were awarded

permits (60 of 68; 88 percent successful). Of successful applicants, 31!
were from Minto, 3 from Nenana, and 20 from Fairbanks-North Pole, with 6
winners fran other places. Half the applicants had never killed a moose
in this hunt previously; 31 percent had killed a moose 10 or more years

Performance

The 1985 Tier |l system resulted in a reallocation of permits (Table 3).
Minto residents' permits decreased from 30 fall and 50 winter permits in
1984 to 31 permits in 1985. Fairbanks residents' permits increased from
10 fall permits to 20 permits. Nenana residents' permits decreased from
10 fall permits to 3 permits. Thus, a greater percentage of permits
went to persons outside the hunt zone in 1985 than the previous year
The reallocation resulted primarily from the Jlow number of hunter
applicants from Minto and Nenana. There were numerous problems making
applications available in the hunt zone: local vendors received permits
only 2 days before the mailing deadline, and many residents were
dispersed to fishcamps away fran the carmunitv at that time. These
problems resulted in the low application rate



Nenana

25

25

25

25

10

TABLE 3
Number
Regulatory Permits Allocated
Year Fbks. Minto
1979-80 — -
1980-81 25 50
1981-82 25 50
1982-83 25 50
1983-84 25 50
1984-85 fall 10 30
winter 50
1985-85 60 Total

* This information

1979-1985.

48 listed Minto as their residence.

is derived from the

MINTO FLATS MANAGEMENT AREA,

Fbks.

113

25

25

25

25

10
10

20

PERMIT AND HARVEST SUMMARY,

Number
Issued
Minto

652

28

34

41

50

29
30

31

Nenana

10

25

25

25

25

10
10

3

Fbks.

6 other

1979-1985.1

Harvest

Minto Nenana

Unknown

Big Game Data Index Files, Alaska Department of Fish and Game,



Case 2. Hunt 515; GMU 13 Caribou (Nelchina herd)

Area

The range of the Nelchina and Mentasta caribou herds lies within the
Copper Basin, a 29,520 square mile area about 180 miles east of

Anchorage. The area is accessible by road to population centers in
Anchorage, the Mat-Su Valley, and Fairbanks. There are about. 3,310
people living in the "hunt zone" of the Copper Basin, in 1,057

households, and 22 communities or areas.

Former Allocation System

Hunting permits for the Nelchina caribou herd have been issued by random
drawing since 1977, From 1981 through 1984, a separate subsistence
permit drawing was held for qualified residents of a specified zone,
most recently G6MUs 11, 13, and a portion of GMU 12 along the Nabesna
Road (see Table 4). Permits not awarded during the subsistence drawing
were available by registration beginning December 1. As shown in Table
4, the number of applicants for subsistence permits rose steadily until
demand exceeded supply by 218 in 1984.

The Tier Il Allocation System

For the 1985 Tier Il hunt, there were 2,718 valid applications, 711 (26
percent) fran the Copper Basin and 2,007 (74 percent) fran outside the
basin. 0f the 1,800 permits awarded, Copper Basin residents received
677 (38 percent) and non-basin residents received 1,123 (62 percent).
Sixty-six percent of all applicants received permits. There were 34
unsuccessful Copper Basin applicants, including 20 frcm Glennallen and 9
frcm Copper Center. Fifty-one percent of the Anchorage applicants (351
of 690) and 55 percent of Eagle River applicants (92 of 168) received
permits.

Performance

The 1985 Tier Il system resulted in a reallocation of permits to
residents of the Copper Basin in comparison with 1984, In 1984, 738
Cocker Basin applicants received 500 permits, whereas in 1985 711 Copper
Basin applicants received 677 permits. Non-basin applicants outside the
hunt zone were the majority of winners in 1985 (1,123 permits) as in
1984, so the overall reallocation was small. The survey questions most
highly <correlated with receiving permits were household incane and
dependency. Only one percent of persons answering "no" to the income
question received a permit; and only 12 percent answering "slight or no"
dependence received a permit.
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Year

1981-82
1982-83
1983-84
1984-85

1985-86
(Tier 1)

General
Permits

1,546

1,300

1,300

1,400

Hunt
Applicants

6,764

8,877

9,265

11,798

Nelchina Caribou

Table 4

Subsistence Hunt

Permits

150

450

450

500

1,800

Applicants
55
233
438
718

2,718

(6GMU 13) Permit Applications

Registration

Total

Permits

1,696

1,750

1,750

1,900

1,800

Applicants
6,819
9,110
9,703

12,516

2,718



Case 3. 913W; Unit 13 Moose (Copper Basin)

Area

The area of the Copper Basin is described in Case 2 above.

Former Allocation System

Most of GMU 13 has been open to general moose hunting, with a one-bull

moose limit with an antler spread of 36 inches. To increase hunting
opportunities for subsistence use, since 1983 an additional 100
subsistence permits were available by drawing for CMJ residents. In

1983, 230 people applied; in 1984, 372 people applied.

Tier Il Allocation System

In 1985, the Tier Il system provided 200 antlerless moose permits
available to all Alaskan residents. There were 506 valid applications.
0f these, 391 (77 percent) were GMU 13 residents. O0f the 200 permits
awarded in 1985, 182 (9! percent) went to Copper Basin residents.

Performance

The Tier Il system resulted in an extra 100 permits being made available
for antlerless moose in 1985 over 1984 due to an increase in the allowed
harvest. Almost all these additional permits were allocated to hunt
zone residents of the Copper Basin by the scoring system, primarily
hecause of the residency question. Because there were more hunt zone
applicants than available permits, the questions on income and

dependency also were important in determining permit winners.

Case 4. Hunt 510: GMU 11 Caribou (Mentasta Herd)

Area

The Mentasta Caribou herd ranges in the Mentasta and Wrangell Mountains
in the eastern part of the Copper River Basin. Unlike the Nelchina
Caribou Herd (Case 2), the Mentasta herd is not easily accessible by
road frcm population centers.

Former Allocation System
Hunting permits for the Mentasta caribou herd have been issued by random
draw since 1977. Until 1985, there were no subsistence permits issued.

As shewn in Table 5, the number of applicants has grewn since 1977,
leveling off in 1983 and 1984.
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Tier 11 Allocation System

The 1985 Tier Il hunt offered 350 permits to the top scoring applicants.
However, only 170 people applied, leavina 180 permits unissued
Consequently, all applicants received perr s. Fifty-five applicants

(3?%) were frcm the Copper Basin (Chitina 2; Chistochina 1; Copper
Center 10; Gakona 7; Glennallen 14; Nabesna 4; Tazlina 1; Slana 15);
while 115 were frcm outside the basin. Thirty-five applicants were frcm
Anchorage, 36 frcm Valdez, and 3 frcm Fairbanks

Performance

That more people did not applv for this hunt can be explained in part as
a response to the announced change in season to September 21- September
30.  August 10 - September 30 had been the season in 1984. As evidenced
by advisory ccmmittee ccnrcnents, many people felt that caribou taken at
the end of September would be in rut and the meat would not be useable

Also, the later season meant that due to herd movements, the caribou

would not be in accessible locations. In contrast, the Nelchina caribou
6GMU 13 hunt is open January - March. The season for Unit 1l caribou was
finally altered to September 10 - 30, but this was well after the

deadline for sufcmitting permit applications.

Table 5
Number of Applicants, Mentasta Caribou Herd

Residency of Winners

Year Applicants Permits Copper Basin Non-Copper
1977 277 150 - -

1978 363 350 - -

1979 408 350 - -

1980 421 350 - -

1981 619 350 148 (43%) 202 (57%)
1982 732 350 128 (37h) 220 (63%)
1983 757 30

1984 731 30

1985 170 350 55 (32%) 115 (68%)
(Tier I1)
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Case 5. Hunt 919: Unit 14A (East) Antlerless Moose

Area
This hunt takes place in the eastern Matanuska Valley. The area is
road-accessible to large population centers. In 1984, there were 29,836

residents of the Mat-Su Valley area.

Former Allocation System

In 1984, the antlerless moose hunt was based on a randcm draw system.
Anyone was permitted to apply for a drawing permit to take cow moose.
There was also a bull moose season in 14A (East) with no permit
requirement.

Tier Il Allocation System
The Tier Il system offered 200 antlerless moose permits in 14A (East).
There were 658 applications for the 200 Tier Il permits. Of these, 495

applicants (75 percent) lived in the hunt area, GMU 14A, mostly Palmer
(300) and Wasilla (151); 163 applicants were frcm outside C340 14A,
mostly Anchorage (102) and Eagle River (37). O0f the 200 permits issued,
194 (97 percent) went to Unit 14A residents. Anchorage residents
received 3 permits, Eagle River 2, and Peters Creek 1. O0f residents of
the hunt area, 320 applicants (61 percent) did not receive a permit.
All applicant scores of 71 or better received permits. Ten of 46
applicants with a score of 70 ware selected randomly and issued permits.

Performance

The Tier Il system appears to have resulted in a different way to
allocate a relatively small number of hunting permits among a large
number of potential hunters. Instead of randcm draw, residency of
individual applicants was the more important first-cut criteria.

Besides place of residence, the question that appears to have had the
most effect on applicant success was sufficiency of income. Of the 200
permit winners, 194 responded "no" to whether they had adequate income
to purchase substitutes for moose. Of the 458 unsuccessful applicants,
84 (18 percent) reported insufficient income.
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Conclusions

As shown by the five cases discussed above, the performance of the Tier
[l system vetried considerably between hunts. Changes did occur in the
allocation of permits between hunters residing in different areas for
certain hunts. In  seme instances, relatively more permits were
allocated to hunters outside the hunt zone (the Minto Flats moose case);
in other instances relatively more permits were allocated to persons in
the hunt zone (the Nelchina caribou case); and in other instances sans
permits were left wunallocated (the Mentasta caribou case). Overall,
these changes were not large in magnitude in comparison with the 1984
hunts.

A second conclusion is that the relative importance of particular survey
questions in awarding permits varied between hunts. For undersubscribed
hunts, point scores were irrelevant (the Mentasta caribou case). In
hunts with a large number of applicants with equivalent residency scores
(the Nelchina caribou, Copper Basin moose, and 14A (East) moose), survey
questions oilier than residency became important, such as income and
depend<incy.

A third conclusion is that for previous randan draw hunts (Cases 2, 3,

4, 5), the Tier Il system changed the basis of allocation away fran
chance to selection based on individual characteristics of the applicant
in comparison with other applicants. For hunts previously under permit
registration (Case 1) or permit award based on residency and dependency
criteria (Cases 2, 3), the Tier Il system tended to increase the
appliccint pool with persons residing away fran the registration and hunt
zones; however, the Tier |l system did not substantially alter the basis

of allocation.

Finally, it can be expected that the performance of the survey will
change in subsequent vyears if a Tier Il system is continued. I'n
particular, changes in the size and location of the applicant poo
relative to the hunt can be expected to affect future permit
allocations.
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STATEWIDE INFORMATION STATEWIDE INFORMATION

5 AAC 92.054. PRIORITY FOR SUBSISTENCE HUNTING, (@ When tho board has 5AAC 92.058. POINT SYSTEM FOR LOCAL RESIDENCY, (@ A maximum ot 30 points
eliminated nonsubsistonco uses of game, and lho board Imds that kmust further rostnci the Wil be givenbased on the locationol an applicant™sdomicilo according tothe fol loving schedule:
takingot game to assure that tho game population ismaintained and managed on a sustained
yield basis, 01,10 assuie the continuation ol subsistence usos ol a game population, tier Whim
ling permits will bo allocated t peoplo who recoive the higho&l number ol pomls according
lo tha lollovrjo aiteria:

(® residency rone 1: 30 points
(@ residoncy zone 2: 20 points
(@ residency zone 3: 10 points
(@ residency zone 4: 0 points.

(@ customary and diroct dependence upon the game resource os tho mainstay ct,
tho person”s liyelihood, as indicated by past padlcipalion and the extent that tho person depends
on that gamo resource;

() Except as providod In (©) ol this socllon:

(@ rostdency zone 1 means the hunting area;

@ local rositlency, as Indicated by the location ot tho parson®s domicile and dislancru

Irom there to the hunting area; and (@ residency zone 2 means outside lhe hunting area, but within the game manage-

ment unit or units containing the hunting area;

(©) avilability ot altermative rosources, as Indicated by the presence shethdr i
game resources authorized and available lor harvest in the hunting area, or in another are® _(® residency zone 3 means ingame management units adjacent lothegamo murmge-
reasonably accostible lo the Individual, and by tha porson®s firancial circumstance Ir.ait unit or wnits containing tho hunting urea;
|

() The board will establish a point system lor ranking a tier Il hunting poimit applicant
based on eaoh criterion set out in @) ol this section. A tier Il hunting permit will bo issuod g
each highestiranking applicant uttil all permits authorized lor each hunt havn boon issued © Iflhe board determines that tho zonos in () would treat a spocific concentration of
It, al the culoll point, the number ot applicants with equal 6cores exceeds thd remaining per] Similarly located Individuals differently, or would bo inappropriate duo to Ihe range and distribution
mils availably, permittees shall be selected by random drawing among those applicants.  Of Ihe resource, the board will, by regulation, modify the boundaries of the zones.

(@ residency zone 4 means Inanother game management unit.

5AAC 92.060. POINT SYSTEM FOR AVAILABILITY OF ALTERNATIVE RESOURCES.

A maximum of 30 points will be given lo Bn applicant for availability of altermative resources
based on the following schedule:

(© Each applicant for a her Il hunting permit must be a resldonl al least 12 years old

(@ Only one person ina household may apply foreach tier Thunt, excopt that two peopl”

in a househqld may apply lor each tier Il caribou hunt.
(@D aailabilityof fishand gamo resources inthe tiunting area, or other iroa reasonably

5 MAC ,92.066. POINT SYSTEM FOR CUSTOMARY AND DIRECT DEPENDENCE, @ 2ccessible lo the aoplicant:

Except a3 provided in (b) ol this section, a maximum of 30 points will be given an applicad

for past padicipation ina hunt and degree of dependence basod on the following schedulsj @ greatly ailable: 0 points;

(@ 1 point foreach year the applicant harvested an animal from the population; a maj (® moderately available: 5 points;

imum of 10 points will be given; ; R )
© sligttly available: 10 points;
(@ up t 20 pointo for degree of direct dependence on tho noncommercial harvej
of the population for the principal means of supporl (primary food source) ot the applican(
i
A) great dependence, 20 points;
3) moderate dependence, 15 points;
C) sligit dependence. 10 points;
D) no dependence, O points.

(©®) not available: 15 points;

(@ 15 points will be given Ifihe applicant™s financial circumstance Is not adequate
lo purchase non-wild resources as a reasonable altemative to taking lhe gamo.

() For p hunt on a game population that lias only been hunted under a permit drawing
system, each applicant will be given 30 points for customary and direct dependence on HM
resource as lhe mainstay ol the applicant”s livelihood, because the board finds that as a con
sequence of the random nature of Ihe distribution of hunting opportunity under the systsrij
NO person hts been able to develop customary and direct dependence on that game poj
1 that is different In degree from any other person.
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ALASKA DEPARTMENT OF FISH AND GAME
SUBSISTENCE HUNTING PERMIT (TIER II) APPLICATION AND CERTIFICATION
(A SEPARATE FORM MUST BE FILLED OUT FOR EACH SUBSISTENCE HUNT)

1. NAME:

First Middle Initial Last
2. MAILING ADDRESS:
P.O. Box/Street
City/Town State Zip
3. ADDRESS WHERE YOU LIVE (Primary Residence/Domicile*)

Street or Property Description

City/Town or Closest Community
(* See 5 AAC 92.990)

4. LIST THE HUNT NUMBER FROM THE EMERGENCY SUBSISTENCE PERMIT (TIER 11) HUNT SUPPLEMENT
FOP. THE HUNT YOU WISH TO APPLY FOR: [LIST ONLY ONE) HUNT NUMBER:

OR
5. IF YOU ARE UNABLE TO PROVIDE THE HUNT NUMBER, PLEASE LIST THE TYPE OF ANIMAL YOU

WISH TO HUNT (caribou, moose, etc.} AND THE GAME MANAGEMENT UNIT, SUBUNIT, AND APEA
DESCRIBED IN THE CURRENT GAME REGULATIONS:

Animal Game Management Unit, Subunit, and Area
6. WHICH OF THE a. | live within the hunt area.
FOLLOWING
DESCRIBES WHERE b. | live within the same game management unit(s) as the
YOUR PRIMARY hunt for which | am applying, but do not live within
RESIDENCE/ the hunt area.
DOMICILE 1S
LOCATED (see c. | live in a game management unit immediately adjacent
instructions)? to the game management unit in which the hunt is held.
[CHECK ONLY ONE]
d. | live in an area not described in a, b, or c.

You may be given one point for each year you legally killed an animal(s) in this hunt
(same species of animal in the same area as the hunt you are now applying for) . A
maximum of 10 points may be claimed.

PLEASE LIST THE YEARS IN WHICH YOU LEGALLY KILLED AN ANIMAL(S? IN THIS HUNT.
19 19 19 19



Spec ies

Bi son

Bison

Bison

B ison

Caribou

Car ibou

Car ibou

Car ibou

Car ibou

Mt. Coat

Mt. Goat

Mt. Goat

Hun t
No.

406

451

403

404

501

510

515

530

570

831

834

835

Attachment

1985 TIER [I HUNTS

Permi ts

Ava il.

12

40

15

40

200

350

1800

140

200

Hunt Description

Either sex, Chitina Herd

Either sex, Farewell Herd

Bul Is , Delta area

Cows, Delta area

Either sex, Kenai Mountains

Either sex, Wrangell Mountains

Either sex, early season, Nelchina
Antlerless, late season, Nelchina

Bulls, Macomb Plateau

Either sex, Delta Herd

Resurrection Creek, west, Kenai Peninsula

Mills Creek, Kenai Peninsula

Placer River, west, Kenai Peninsula

[4fktcUe*ff ¢
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Runt ~ Permits
Species No~ Aval|ln Hun_t_De scj2"P™ "on_
Mt . Coat 843 2 Andy Simons Mountain, Kenai Peninsula
Mt. Coat 855 4 Twin Lakes, Kenai Peninsula
Mt . Coat 872 20 Crown Mountain, Kodiak
Moose 901 15 Either sex, Berners Bay
Moose 959 45 Bulls, Upper Lynn Canal
Moose 961 200 Bulls, Yakutat Forelands
Moose 967 20 Bulls, west Copper River Delta
Moose 968 20 Cows, west Copper River Delta
Moose 910 20 Antlerless, Portage area
Moose 91 1 40 Antlered, Portage area
Moose 91 3w 200 Bulls, Nelchina except part of 13(A)
Moose 919 200 Antlerless, Matanuska Valley, east
Moose 920 200 Antlerless, Matanuska Valley, west
Moose 923 up to 50 Late winter, Fort Richardson
Moose 925 15 Antlerless, Knik River/Hunter Creek



Spec ies

Moose

Moose

Moose

Moose

Moose

Moose

Moose

Mo ose

Moose

Moose

Moose

Moose

Moose

Moose

Moose

Runt
No.

927

928

974

975

978

929

931

933

935

937

939

981

982

985

994

Perm!ts

Ava il.

20

15

75

125

up to 30

Cl osed

14

12

10

up to 75

up to 75

60

60

Hunt Description

Antlerless, Ship Creek

Antlerless, Peters Creek

Either sex with bulls having spike/fork,

Eagle River archery

Either sex with bulls having spike/fork,

Eklutna archery

Either sex with bulls having spike/fork,

Anchorage archery, late winter

Antlerless, 15(A) part

50" antlered, 15(B) south of Skilak Lake

50" antlered, 15(B) Funny and Killey Rivers

50" antlered, 15(B) Timberline Lake

50" antlered, 15(rJ) southwest of Funny River

50" antlered, 15(B) Indian Creek

Either sex, 16(B) north, late winter

Either sex, 16(B) south, late winter

Bulls, Minto Flats, split-early/late seasons

Bu 11s , por tion of 25(D)



Species

Da Sheep
Da Sheep
Da Sheep
Da Sheep
Da aheep
Da Sheep
Da Sheep
Da Sheep
Da Sheep
Da Sheep
Da Sheep
Da Sheep

Runt
No.

1102

1103

1110

1130

1131

1132

1133

1134

1135

1106

1107

1108

Permits

Avail.

120

150

10

26

26

18

18

16

16

_Hun t_Descr ipt ion

Full curl ram, Tok area

Full curl ram, Delta area

Ewe, 14(A) Matanuska Valley

7/8 curl ram, 14(C) Eklutna area,

7/8 curl ram, 14(C) Eklutna area,

early hunt

late hunt

7/8 curl ram, 14(C) north side of Eagle

River and Peters Creek, early hunt

7/8 curl ram, 14(C) north side of

River and Peters Creek, late hunt

7/8 curl ram, 14(C) south side of

River, early hunt

7/8 cur! ram, 14(C) south side of

River. late hunt

Eagle

Eagle

Eagle

Full curl ram, 20(D) & (E), Mt. Harper area

Full curl ram, 20(E), Seventy-mile River

area

Full curl ram, 20(E), Upper Charley River

area
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Paye No. 1
10730/85

PERMITS
HUNT AVAILABLE

0403 15
0404 40
0406 12
0451 40
0501 200
0510 350
0515 1800
0530 140
0570 203
0031 2
0034 4
0035 4
0043 2
0855 4
0072 20
0901 15
0910 20
0911 40
0913W 200
0919 200
0920 200
0923 50
0925 15
0927 20

0920 15

PERMITS
AWARDED
15

40

12

40

200

170
1000
134

200

S N

20
15
20
40
200
200
200
50
15
20
15

THRU
SCORE
90

90

70

55

31

47
15
41
75
60
30
65
57
60
70
66
66
71
71
71
80
66
60
80

RANDOM
DRAW

SCORE

85
05
65
50
30

46

55

55

65
70
70
70
75

75

APPENDIX TABLE 1

TIER I

PERMIT HUNTS

RANDOM

NUMBERS

RANDOM

GENERATED WINNERS

29
40
6
9
12

50

21
57
46
56
24

31

29

11
10
22
23

PERMITS
UNISSUED

o o o o

104

o

O O O O O O o o o

O O O o o o o o

o

VALID
API-ulCANTS
240
417
45
116
239
171
2710
134
266
10
14

19
14
30
158
07
209
506
650
637
110
35
42
51

REJECTS

1

TOTAL
APPLICANTS
259

4317

170
91
219
522
604
666
116
30
44
53



Paye
103;30/

HUNT

0931
0933
0935
0937
0939
0959
0961
0967
0960
0974
0975
0970
0981
0982
0985
0994
1102
1103
1106
1107
1108
1110
1130
1131
1132

2

PERMITS
AVAILABLE

14

200
20
21
75

125
30
75
75
60
60

120

150

PEHHITS
AWARDED
14

6

12

8

10

45

173

20

21

59

92

30

56

43

60

60

120

150

10
26
26
IB

THRU

SCORE!

66
61
61
70
66
66
5
71
75
10
25
50
10
20
42
30
36
ALL
ALL

ALL
76
66
46
56

RANDOM
DRAW
SCORE

60
65

65

70

50

40

35

75

45
55

APPENDIX TABLE 1 (Cont.)

TIER I

PERMIT HUNTS

RANDOM
NUMUERS ~ RANDOM
GENERATED WINNERS

12

ALTS

o O o o

VALID
APPLICANTS
61

21

54

42

65

69

173

74

95

59

92

41

57

43

68

60

155

150

43
92
35
53

REJECTS

12
25

11

TOTAL
APPLICANTS
63

26

60

45

70

81
198

81
106
62

99

44

62

48

71

86

164
155

44
93
35
54



Paye No. 3
10/30/85

PERHITS
HUNT AVAILABLE

1133 18
1134 16
1135 16
8880 0

**% Total *k*k

4856

PERHITS
AWARDED
18

16

16

0

4535

THRU
SCORE
56

75

56

RANDOM
DRAW
SCORE

APPENDIX TABLE 1 (Cont.)

TIER 11 PERMIT HUNTS
RANDOM
NUMBERS  RANDOM

GENERATED WINNERS

PERMITS
UNISSUED

320

VALID TOTAL
APPLICANTS REJECTS  APPLICANTS
37 2 39

59 0 59

34 2 36

0 158 158

8676 595 9271



Pkje No. 1
10730705

PERMITS
HUNT AVAILABLE

0403 15
0404 40
0406 12
0451 40

*xk Totg|, ***
107

PERHITS
AWARDED

15
40
12
40

107

THRU

SCORE:

90
90
70
55

RANDOM
DRAW
SCORE

85
85
65
50

UrlsonN
TIER |1 PERMIT HUNTS
RANDOM

NUMUEHS RANDOH
GENERATED WINNERS

29
40

31

PERHITS
UNISSUED

VALID
APPLICANTS
248

417

45

116

826

REJECTS

11

20
4

12

47

TOTAL
APPLICANTS
259

437

49

128

873



APPENDIX TABLE 3

["'UJC No. 1 CARIUOU
10/30/U5
TIER Il PERMIT RUNTS
RANDOM RANDOM

PERHITS PERHITS THRU OHAH NUMBERS  RANDOM PERHITS VALID TOTAL
HUNT AVAILABLE AWARDED ~ SCORE: SCORE GENERATED WINNERS UNISSUED ~ APPLICANTS REJECTS APPLICANTS
0501 200 200 3L 30 12 4 0 239 5 244
0510 350 170 10 184 1 9 180
0515 1800 1800 47 46 58 29 0 2718 92 2810
0530 140 134 15 6 134 8 142
0570 200 200 41 0 266 14 280

* Kk Total * kK

2690 2504 190 3528 128 3656



Pd«je No. 1
10730/05

PERMITS
HUNT AVAILAULE

0031 2
0034 4
0035 4
004 3 2
0055 4
0072 20

*o* Total *e«
36

PERMITS
AWARDED

N

I N NN

20

36

THRU
SCOREi

75
60
30
65
57
60

RANDOM
DRAW
SCORE

55

55

APPENDIX TABLE 4

MT. GOAT
TIER Il PERMIT HUNTS
RANDOM

NUMBERS  RANDOM PERHITS
GENERATED WINNERS UNISSUED
0
4 3 0
0
0
0
10 9 0

VAL

D
APPLICANTS REJECTS

10
14

6
19
14
30

93

N » O O o o

TOTAL
APPLICANTS
10

14

6

19

15

32

%



APPENDIX TABLE 5
Page No. 1 HOOSE

10/30/115
TIER 11 PERMIT HUNTS

RANDOM RANDOM
PERHITS PERMITS  THRU DRAW NUMBERS ~ RANDOM

HUNT  AVAILAULE AWARDED  SCORE; SCORE GENERATED WINNERS
0901 15 15 70

0910 20 20 66

0911 40 40 66 65 21 10
0913W 200 200 71 70 57 n
0919 200 200 71 70 46 10
0920 200 200 71 70 56 22
0923 50 50 80 75 24 23
0925 15 15 66

0927 20 20 60

0928 15 15 60 75 4 2
0931 14 14 66

0933 6 6 61

0935 12 12 61 60 5 3
0937 8 8 70 65 11 2
0939 10 10 66

0959 45 45 66 ( 4 1
0961 200 173 5

0967 20 20 71 70 5 1
0968 21 21 75

0974 75 59 10

0975 125 92 25

0978 30 30 50 50 8 ALTS
0981 75 56 10 |

0982 75 43 20

0985 60 60 42 40 2 1

PERMITS
UNISSUED

O O O O O O O O o O o o o o o o

N
o 9~

16
33

12
34

VALID

TOTAL

APPLICANTS REJECTS APPLICANTS

150
87
209
506
658
637
110
35
42
51
61
21
54
42
65
69
173
74
95
59
92
41
57
43
68

12

4
10
16
26

N
O W o g N NN W ooy ©

= N
w B v a g

w o o0 w N

170
01
219
522
684
666
116
38
44
53
63
26
60
45
70
81
198
81
106
62
99
44
62
48
71



Page No.
10730705
PERMITS
HUNT AVAILABLE
0994 60

* k% Total *k*k

1611

PERHITS
AWARDED

60

1404

APPENDIX TABLE 5 (Cont.)
HOOSE

TIER |1 PERMIT HUNTS

RANDOM RANDOM
THRU DRAW NUMBERS  RANDOM PERHITS
SCORE: SCORE GENERATED WINNERS UNISSUED
30
122

ALID

v
APPLICANTS REJECTS

60

3567

26

238

TOTAL
APPLICANTS

06

3005



Pusje No. 1
10/30/85

PERMITS
HUNT AVAILABLE

1102 120
1103 150
1106 4
1107 4
1108 4
1110 10
1130 26
1131 26
1132 18
1133 18
1134 16
1135 16
*** Total

412

PERHITS
AWARDED
120

150

3

0

1

10

26

26

404

THRU
SCORE
36
ALL
ALL

ALL
76
66
46
56
56
75
56

RANDOM
DRAW
SCORE

35

75

45
55
55

APPENDIX TABLE 6
SHEEP

TIER Il PERMIT HUNTS

RANDOM
NUMBERS  RANDOM
GENERATED WINNERS

12 2
3 1
6 3

10 3
8 2

PERMITS
UNISSUED

o

o O o o o o

VALID
APPLICANTS
155

150

43
92
35
53
37
59
34

662

REJECTS

o O o o ©

—_

21

T0
APPLICA

44
93
35
54
39
59
36

683
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Senate fitflouroctf €ommltee

Senator BeUye fahrenkamp. Chairman
Senator Jay Kertttila. Vice Chairman

Senator Dick f.llason

Senator 5teve frank

Senator Rii k Ilallord

Senator Ailm Slur(itrlevi ki

Senator | red Zharo

March 15, 1990

The Honorable Don Collinsworth
Commissioner of Fish and Game
P.0O. Box 3-2000

Juneau, AK 99802

Collinsworth:

Dear Commissioner

Resources Committee s
to the subsistence

order to brief members on v/hat
pursued and to provide an
at both the state and

the Senate
solutions

As you know,
exploring possible
several hearings in
administration has
in regard to subsistence

it
the

understand the issue,
for the committee
gnvision as
or commercial
could provide

in the state,

In order to
useful if you could
of subsistence use

between subsistence use and sport
regard it would be helpful if you
each subsistence hunt or fishery

the board used to determine the need for the
the subsistence priority has ever been invoked,

For example, are resident sport hunters or other
precluded from some hunts as a result of the state's
law ? To what extent do you anticipate the enlarged
subsistence users under McDowell to impact hunting

What specific restrictions, if any, apply to
under methods and means? For example, are

restricted from using aircraft or motorized
subsistence hunting or fishing?

more fully
illustrate
and what you
use
an
and

and

vehicles

for a definition
state statute or federal law,
or all of the legal issues in reference to
Kenaitze case, the Sitka suit, and McDowell's
suit challenging federal constitutionality of

I would like suggestions

that, if placed in

your

the

Senate
It would
necessary

The administration has
with a list of nine subsistence
to have a list of actions that
option.

provided the
options.
would be

issue. |
options
historical
federal

potential

enumeration
the
subsistence

classes

class
and
subsistence
subsistence

of
would
l[itigation

continuation
subsistence

Resources
he
to

P.0. Box V
Janfflu. Alaska WUtt 11
<907)4674907

currently

have held
the
perspective

levels.

would be
current level
conflicts
In that
of
rationale
use. Has
so, when?
of hunters
subsistence
of
fishing?
users
users
w hile

i f

"rural"
resolve
such as
of

the
his
law .
Committee

helpful to
carry out each

some

us



Page two March 15, 1990

in order to find solutions to the subsistence
issue it is necessary for the legislature to understand the level
of subsistence, actions that the board has taken to date, and what
potential problems you anticipate occurring. | appreciate your
attention to this matter.

I believe that

Sincerely

Chairman

BF:res/np
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Cheri C. Jacobus

ROSS, GINGRAS, BAILEY & MINER

A Professional Corporation

1007 West Third Avenue, Suite 204
Anchorage, Alaska 99501

(907) 276-5307

FAX (907) 276-6672

Attorneys for the P laintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA AT FAIRBANKS

SAM E. MCDOWELL; ISAAC WALTON LEAGUE,
JOHN ALSWORTH; MARY ALSWORTH;

KEN ALSWORTH, JR.; MARGARET CLUM;
ALASKA WATERFOWL ASSOCIATION;

ALASKA SPORTFISHING ASSOCIATION, INC.;
ALASKA FISH & WILDLIFE CONSERVATION
FUND; ALASKA FISH AND WILDLIFE
FEDERATION AND OUTDOOR COUNCIL, INC.;
KEN OWSICHEK; DALE BONDURANT,;

WARREN OLSON; HAROLD EASTWOOD;
MATANUSKA VALLEY SPORTSMEN;

MUSKEG MUZZLELOADERS CLUB;

ALASKA BOWHUNTERS; JIM REARDON;

RUSS REDICK; LOREN CROXTON;

LOUIE BRUNNER; ALASKA PROFESSIONAL
SPORTSMENS ASSOCIATION;

STERLING EIDE; ALASKA GUN COLLECTORS
CLUB,

Plaintiffs, COMPLAINT FOR
DECLARATORY AND
VS. INJUNCTIVE RELIEF

UNITED STATES OF AMERICA; UNITED STATES
DEPARTMENT OF THE INTERIOR; MANUEL J.
LUJAN JR., IN HIS OFFICIAL CAPACITY AS
SECRETARY OF THE INTERIOR,

Defendants. Case NO. 90-F* Civil

COMPLAINT - PAGE 1
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Plaintiffs, SAM E. McDOWELL, ISAAC WALTON LEAGUE, JOHN
ALSWORTH, MARY ALSWORTH, KEN ALSWORTH, JR., MARGARET CLUM, ALASKA
WATERFOWL ASSOCIATION, ALASKA SPORTFISHING ASSOCIATION, INC.,
ALASKA FISH AND WILDLIFE CONSERVATION FUND, ALASKA FISH AND
WILDLIFE FEDERATION AND OUTDOOR COUNCIL, INC., KEN OWSICHEK, DALE
BONDURANT, ~WARREN OLSON, HAROLD EASTWOOD, MATANUSKA VALLEY
SPORTSMEN, MUSKEG MUZZLELOADERS CLUB, ALASKA BOWHUNTERS, JIM
REARDON, RUSS REDICK, LOREN CROXTON, LOUIS BRUNNER, ALASKA
PROFESSIONAL SPORTSMENS ASSOCIATION, STERLING EIDE and ALASKA GUN
COLLECTORS CLUB, by and through their attorney of record, Cheri C.
Jacobus, of Ross, Gingras, Bailey & Miner, a professional
corporation, complain against the Defendants, UNITED STATES OF
AMERICA, UNITED STATES DEPARTMENT OF THE INTERIOR, and MANUEL J.
LUJAN JR., in his official capacity as Secretary of the Interior
as follows:

JURISDICTION

1. This case presents a claim arising under the
Constitution, laws and treaties of the United States, of which
this court has jurisdiction of this case under 28 U.S.C. 1331
(General Federal Question Jurisdiction).

DESCRIPTION OF THE PLAINTIFFS

2. Plaintiff SAM E. McDOWELL has resided in Alaska
since 1948. He has had a lifelong commitment to hunting and
fishing. It is not a sport for him, and he and his family have
always lived off of the fish and game of the State of Alaska. It

COMPLAINT - PAGE 2
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is, in fact, a way of life for them. Sam McDowell lives in
Anchorage, and has been denied the opportunity to participate in
subsistence on Federal lands as a direct result of the passage of
Alaska National Interest Lands Conservation Act, Public L:.w 96 -

487, 94 Stat. 2376 (hereinafter referred to as ANILCA).

3. The Plaintiff ISAAC WALTON LEAGUE is the oldest
conservation organization in America, founded in 1922, with over
55,000 members nationwide, including members in rural Alaska. |t
is dedicated to the preservation, protection and management of
fish, wildlife, and renewable natural resources in America, as
well as to the protection and enhancement of America's waters,
air, woods and environment. It and its members are dedicated to
the conservation of all renewable resources.

4. Plaintiff JOHN ALSWORTH is an Aleut Indian, and a
member of Bristol Bay Native Corporation, who was born in
Anchorage, Alaska, and has lived in Alaska for all of his 38

|
years. He was raised at Lake Clark and has participated in X
|
subsistence harvesting all of his life. Plaintiff Alsworth has a \

cultural need to pass on the subsistence traditions of his family

and as a Native American. He presently resides in Anchorage,
Alaska.

5. Plaintiff MARY ALSWORTH is an Aleut Indian, and a
member of Bristol Bay Native Corporation, who was born at Pilot
Point in 1924. Plaintiff MARY ALSWORTH moved to Lake Clark in May
1942 and resided there wuntil September 1977. Throughout all of
COMPLAINT -- PAGE 3



the years that she lived in Alaska, she participated in

subsistence harvesting, and it is an important part of her
cultural heritage. She owns property in Port Alsworth and the
Lake Clark area. She is now residing in Kawuii, Hawaii, and can no

longer participate in subsistence harvesting in Alaska even on her
own property. ANILCA penalized her for moving.

6. Plaintiff KEN ALSWORTH, JR. was born at Lake Clark
in 1969 and is an Aleut Indian who is a member of the Bristol Bay
Native Corporation. He lived in Lake Clark wuntil 1985, and has
since that time resided in Anchorage, Alaska. Like other Native
Americans, subsistence harvesting is an important part of his
cultural heritage and he has now found that he can no longer
participate in subsistence harvesting when he returns to his birth
place to visit with his relatives. He must stand idly by and
watch members of his family continue this important cultural

heritage if he wants to comply with the law.

7. Plaintiff MARGARET CLUM, is an Aleut Native who has
lived in Alaska all of her 42 years, and is a member of Cook Inlet
Native Association. Plaintiff CLUM has a cultural need to pass on

the subsistence traditions in her family and as a Native American.

Margaret CLUM owns nearly 80 acres of Native allotment within the

Lake Clark National Park and Preserve and although she has
participated in subsistence harvesting for nearly all of her Ilife,
hecause she lives in Anchorage, Alaska, she has been denied the

right to participate in subsistence harvest even on her own Native

COMPLAINT - PAGE 4
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allotment land.

8. Plaintiff ALASKA WATERFOWL ASSOCIATION is a
voluntary non-profit organization with approximately 200 regular
members, including some rural members, dedicated to the

conservation of waterfowl and primarily concerned with waterfowl

management and waterfowl habitat. It is the seventh largest
waterfowl association in the United States.
9. Plaintiff ALASKA SPORT FISHING ASSOCIATION, INC.

has over 1,800 members made up of sport fishermen throughout
Alaska, including rural Alaska, and internationally. The purpose

of the Alaska Sport Fishing Association is to promote and support

fishing in the State and oversee the governing bodies which make
up the rules and regulations and, in particular, to ensure a
sustained yield of the resources for the benefit of all users.
10. Plaintiff, ALASKA FISH AND WILDLIFE CONSERVATION
FUND and its members, including rural Alaskans, are dedicated to

the perpetuation of a renewable natural resource base that allows
the sustained activities of its member groups and individuals. It
is dedicated to the conservation of natural renewable resources of
the State of Alaska.

11. Plaintiff ALASKA FISH AND W ILDLIFE FEDERATION AND

OUTDOOR COUNCIL, INC. is a federation of Alaskan organizations and

individual s w ho have an interest in outdoor activities and
resources and believe in conservation, (i.e. the wise use of
Alaska's natural resources). Their individual members include
COMPLAINT - PAGE 5



1007 W. THIRD AVENUE, SUITE 204

ANCHORAGE, ALASKA S9501
TELEPHONE (907) 276-5307

individuals living in rural Alaska. The common bond of al
council members is the desire to perpetuate the natural resource
hase that allows the sustained activities of its member groups.
It places particular emphasis on the maintenance of Alaska's fish
and wildlife resources and their wuses, and continued access to
public lands. It is committed to the maintenance of Alaska's fish
and wildlife resources, preservation of critical wildlife habitat,
assurance of access to, and use of public resources, perpetuation

of the public's hunting, fishing, trapping and shooting rights,
equality among public resource users, the support of professional,
State management of Alaska's w ildlife and other natural resources,
dedication to continue public education on renewabhle resource
management, and participation in regulatory, legislative,
administrative, and judicial policy decision affecting Alaska's
natural resources and their uses.

12. Plaintiff KEN OWSICHEK has been an Alaskan resident
for 22 years. He is a resident of Port Alsworth, Alaska, votes
there, and makes his livelihood there. He has been involved in
subsistence harvesting the renewable resources of Alaska for 22
years. He recently applied to the United States Park Service for

a subsistence permit to harvest firewood, a renewable resource, in

Lake Clark National Park and Preserve.

13. Plaintiff DALE E. BONDURANT has resided in Alaska
sir.ce 1951, and has hunted and fished all of his life. He began
as a young boy on a farm in Ohio, and has passed this tradition

COMPLAINT - PAGE 6
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from generation to generation. He lives on the Kenai Peninsula at

Cooper Landing, a small community of 346 individuals spread out
over a large area. The closest store is 25 miles away. Plaintiff
BONDURANT has a deep respect and lifelong commitment to the

protection, promotion, enjoyment and the use of Alaska's fish and

wildlife, for all people. He and his family have eatenand
enjoyed Alaska's fish and game for almost 40 years. They have
always shared the animals or fish taken. It is a way of [life for
him and his family. He eats fish or game3 or 4 times a week and
as a direct result of ANILCA, can nolonger participate in
subsistence, no matter what his circumstances, on Federal lands.
14 Plaintiff WARREN OLSON has been a resident of the
State of Alaska for more than 30 years. He is the past President
of the Alaska Outdoor Council and has been a member of the
Anchorage Advisory Board for Fish and Game. He was a member of
the State Commission on Oversight of Federal Lands. He has fed

his family of two children from fish and game harvested through

subsistence. He lives in Anchorage and has participated in the
harvest of renewahble resources from nearly all areas on a personal
hasis. He has heen denied hunting use permit of the Wrangell St.
Elias Park area, and as a result of ANILCA, can no longer

participate in subsistence harvesting of renewable resources in

the State of Alaska on Federal lands.

15. Plaintiff HAROLD EASTWOOD has Ilived in Alaska for
more than 30 years and is retired. Plaintiff EASTWO0OD formerly
COMPLAINT - PAGE 7
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held a "permanent” subsistence permit issued by the Department of
the Interior to subsist in his local area, McKinley Park, Alaska.
McKinley Park has no services, no schools, no year-round grocery
stores, restaurants or police, no libraries, no medical clinics,
and no maintained roads. In order to receive a Federal
subsistence permit, Plaintiff EASTWOOD had to prove customary and
traditional wuse. Plaintiff EASTWOOD Jlost his permit when the
State of Alaska declared the area non-rural and the Department of
the Interior accepted the State of Alaska's definition.

16 . Plaintiff MATANUSKA VALLEY SPORTSMEN represents
more than 100 members. It is one of the oldest sport
organizations in the State of Alaska and a charter organizing
organization of the Alaska Fish and W ildlife Federation and
Qutdoor Council, Inc.. The MATANUSKA VALLEY SPORTSMEN and its
members are dedicated to protecting the sustained yield principle
in order to support recreational activities such as hunting,
fishing and trapping.

17, Plaintiff MUSKEG MUZZLELOADERS CLUB represents
approximately 60 members dedicated to the perpetuation of black
powder muzzleloaders for hunting and target shooting. Plaintiff
MUSKEG MUZZLELOADERS CLUB and its members are dedicated to
conserving the renewahle resources in order to ensure that all
Alaskans have an opportunity to participate in hunting.

18 . Plaintiff ALASKA BOWHUNTERS represents over 1,000

sustaining and regular members, including rural Alaskans. The

COMPLAINT — PAGE 8
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Plaintiff ALASKA BOWHUNTERS is dedicated to fostering and
perpetuating the fair chase hunting with bow and arrow and is the
only sport hunting group which represents sport hunting in Alaska.
The ALASKA BOWHUNTERS and its members are dedicated to the
conservation of the renewable natural resources in order to ensure
that there are sufficient resources available for all Alaskans.

19, Plaintiff JIM REARDON, is a conservationist. He is
a wildlife biologist who has resided in the State of Alaska for 40
years. Plaintiff REARDON'S wife is a member of Bristol Bay Native
Corporation. He and his wife have fed their family of 8 children
on Alaska's fish and game taken for subsistence. He is dedicated
to the good scientific sound management of Alaska's renewabhle
resources. Plaintiff REARDON was on the Alaska Board of Fish and
Game and the Game Board for 12 years and organized the Department
of Wildlife Management at the University of Alaska where he taught
for four years. He is a recognized outdoor editor and contributor
to several outdoor magazines.

20. Plaintiff RUSS REDICK has bheen a resident of Alaska
for more than 25 years. He is a w ildlife biologist who is the

former South Central Director of the Alaska Division of Fish and

Game and has been dedicated throughout his entire life to the
preservation and conservation of renewable resources, in
particular, fish and game. He has participated in subsistence

harvesting of Alaska's resources for most of his 25 years in

Alaska.

COMPLAINT — PAGE *
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2 1. Plaintiff LOREN CROXTON has been a resident of the
State of Alaska for more than 30 years, is a game biologist, and
the former Game Division Director of the Alaska Department of Fish
and Game. Plaintiff CROXTON has participated with his family in
the harvest of renewable resources in Alaska.

22. Plaintiff LOUIE BRUNNER is the past President of

Safari Club Alaska Chapter and past Commander at Galena Air Force

Base. Plaintiff BRUNNER has participated in the harvest of
renewable resources from nearly all areas in Alaska and is
dedicated to the <conservation of renewable resources. He has

participated in numerous out-of-door clinics and is dedicated to
the principle of the conservation of Alaska's wild renewahble
resources.

23. Plaintiff, ALASKA PROFESSIONAL SPORTSMENS
ASSOCIATION is a Statewide professional organization which
developed out of the Alaska Outfitters Association in 1989.
Plaintiff Alaska Professional Sportsmens Association has a
professional membership of over 200 and a supporting membership of
over 1,500 members, including rural Alaskans. The main objective
of ALASKA PROFESSIONAL SPORTSMENS ASSOCIATION is to support and
advocate equal and open access for sportsmen and women to all
public lands within the State of Alaska be they Federal or State.
Specifically, the ALASKA PROFESSIONAL SPORTSMENS ASSOCIATION
supports the wise use of natural renewabhle resources consistent

with the sustained yield principles found in the Alaska State

COMPLAINT - PAGE 10
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Constitution. It is a hroad hased membership association
representing not only professional guides and outfitters, but
Alaskan sportsmen, air taxi operators, and boat transporters,
fishing guides, lodges, equipment providers, meat processors and
any persons who use the resources for recreation or make their
living in professional outdoor sports. The ALASKA PROFESSIONAL

SPORTSMENS ASSOCIATION supports the concept of the common use of

all fish and wildlife and waters in the State of Alaska and
hbelieves in the principles of sustained wuse. It supports the
concept that allocations of Ilimited resources must be based on

scientific principles and not economic or socio-political goals.

24, Plaintiff STERLING EIDE is a retired resident of
the State of Alaska, having lived in Alaska for more than 20
years. He is a wildlife biologist and was the former regional

supervisor for the South Central and the South Eastern division of

the Alaska Department of Fish and Game. He has devoted his life
to the conservation, protection, and enhancement of wildlife
habitat. He and his family have participated in the harvest of

Alaska's wild renewable resources.

25. Plaintiff ALASKA GUN COLLECTORS CLUB is a non-
profit corporation, incorporated in Alaska in 1978, comprised of
over 300 members who use the outdoors and the renewable resources
of Alaska. It fosters and encourages the collection, study and
protection of the right to use firearms and a significant number

of its members use those firearms in harvesting the renewable

COMPLAINT - PAGE 11
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rer.ources of Alaska on Federal lands. Many of the members are
rural residents and many of its rural and non-rural members
participate in subsistence activities.
ACTS OF THE DEFENDANTS
26. In 1980, the defendant UNITED STATES OF AMERICA
enacted the Alaska National Interest Lands Conservation Act

(Public Law 96-487, December 2, 1980, 94 Stat. 2376 (hereinafter

referred to as ANILCA) and in particular passed Title VIII which
created two classes of United States citizens, "rural" Alaskan
residents and all other citizens of the United States. The
defendants DEPARTMENT 0F INTERIOR and MANUAL J. LUJAN have

proposed interim vregulations enforcing ANILCA which are proposed
to become effective July 1, 1990,

ANILCA IMPROPERLY DISCRIMINATES AMONG CITIZENS

27. ANILCA creates a preference for the use of Federal

public lands for non wasteful subsistence uses and requires those

uses be accorded a priority over the taking of all fish and
wildlife on those lands. ANILCA defines subsistence uses in terms
of residency, namely, [imiting it to rural Alaska residents,

thereby depriving all other United States citizens of the right to
participate in subsistence harvesting on Federal lands in Alaska,

and giving opriority to rural Alaskan residents for subsistence

harvesting over any other wuse of the Federal lands. It is a
fundamental right of all citizens to subsist on fish and w ildlife
resources. The allocation of the right to participate in
COMPLAINT - PAGE 12
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subsistence activities and harvest on Federal lands is limited to
persons based on where they live, and specifically not on their
need or dependence on the resource. This priority exists even

when there is an abundance of fish and wildlife available for
harvest.

28. Scientific studies have demonstrated that rural
subsistence users are heavily dependent on a cash economy because
the cost of subsistence activities largely depends on eqguipment
and the amount of gasoline needed to reach various harvest areas.
Most harvest activities are conducted from snow machines and
outboard motor hoats, expensive to purchase and maintain.

Consequently, studies by the State of Alaska demonstrate that each

rural individual's harvest activities reflect that individual's
access to cash. (Final finding and decision of the director and
ACMP consistency determination regarding oil and gas lease sale

50, Camden Bay, State of Alaska Department of Natural Resources,
April 30, 1987, page 26-27). I'n addition, other studies
demonstrate that rural subsistence users engage in the majority of
their subsistence activities on the weekends and after work, or
during vacation or leave time.

29. ANILCA Title VIII, passed by the United States
Congress in 1980, created a special class of persons, namely rural
Alaskan residents, entitled to take fish and game on Federal lands
on a preferential basis, regardless of need or dependency. The

creation of a subsistence priority and preference which depends
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totally on domicile in a rural Alaska area violates the
plaintiffs' Constitutional rights by creating a public law which
operates unequally on all persons in like circumstances and bv
creating what is in essence a private law protecting a class of
individuals in a way in which the same rights of other persons are
not protected, in direct violation of the Fifth Amendment of the
United States Constitution. Under the Fifth Amendment of the
United States Constitution, not only must a statute embrace all
persons in a like situation, but the <classifications must be
natural and reasonable, not arbitrary and capricious. The
guarantees of the Fifth Amendment of the United States
C onstitution are violated by a statute which embodies a
classification which is not based on some real and substantial
distinction.

30. In addition, the classification created by ANILCA
serves to penalize the exercise of each P laintiff's fundamental
right to move from one area of Alaska to another, and from rural
Alaska to other states, by denying those choosing to leave a rural
area the continued enjoyment of the use of the Federal public
lands for subsistence harvesting activities.

31. With respect to the individual P laintiffs, ANILCA
violates their Constitutional right to due process of Ilaw
guaranteed to them by the Fifth Amendment of the United States
Constitution in that it treats people unequally by allocating

fish, wildlife and other renewable resources solely on the basis

COMPLAINT - PAGE 14



of rural Alaska residence and not based on any type of need. The
individual plaintiffs are denied subsistence rights on Federal
land because they are not in the favored class. That is an
improper criterion for the granting of fishing and hunting
priorities on Federal lands.

32. ANILCA, Title VIII, violates the Constitutional
rights of some of the members of the organizational Plaintiffs
because it serves to penalize the exercise of those rural
residents' rights to move from one area to another within these
United States, thus unduly burdening their Constitutional right to
travel freely throughout these Unites States.

ANILCA VIOLATES THE DUE PROCESS GUARANTEES OF THE FIFTH AMENDMENT
OF THE UNITED STATES CONSTITUTION IN THAT VARIOUS
TERMS WITHIN ANILCA ARE UNCONSTITUTIONALLY VAGUE AND
THEREFORE VOID FOR VAGUENESS

33. Each of the individual Plaintiffs and the members

of the organizational Plaintiffs are subject to criminal penalties

for participating in subsistence harvests of non-renewable
resources, including but not Ilimited to, fish and wildlife on
Federal lands. Title VIIlI of ANILCA is unconstitutionally vague
in several aspects. The following terms are void for vagueness,
"subsistence"™, "customary and traditional"™, "continued viability
of all wild renewable resources in Alaska", "barter", "customary
trade” and the term "rural".

34. It is a general principle of statutory law that a
statute must be definite to be valid. ANILCA is so vague as to

COMPLAINT - PAGE 15
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violate the due process clause of the Fifth Amendment of the
United States Constitution, because its language does not convey
sufficiently definite warning with respect to what is prohibited,
and its language is such that men and women of common intelligence
must necessarily guess as to its meaning as demonstrated by the
numerous court decisions since ANILCA was passed. Because it s
so vague, it is impossible for a person exercising ordinary common
sense to sufficiently understand it and comply v/ith it in order to

avoid criminal penalties.
PASnAGE OF TITLE VIIl OF ANILCA VIOLATED THE STATEHOOD ACT.
THE EQUAL FOOTING DOCTRINE AND THE ELEVENTH AMENDMENT
OF THE UNITED STATES CONSTITUTION

35. The Alaska Statehood Act, PL 85-508 (72 Stat. 339)
became effective on July 7, 1958, and proclaimed the State of
Alaska to be a State of the United States, admitted into the union
on an "equal footing with the other states in all respects
whatever". The Alaska Constitution was approved by Congress on
July 7, 1958 (72 Stat. 339) and was accepted, ratified and
confirmed by the people of Alaska in an election held April 24,
1956 . The Alaska Constitution, which was approved by the United
States Congress, included Article Eight, 8§ 2, 3, 4, 16 and 17,
which specifically guaranteed to the people of the State of Alaska

the common use of the renewable natural resources and prohibits

the State Government from granting exclusive rights in any of the

renewable natural resources to any one group of people. Title
VIll of ANILCA forces the State of Alaska into violating its own
COMPLAINT - PAGE 16
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State Constitution, a State Constitution which was specifically
approved by the United States Congress in 1956, by threatening
Federal takeover of subsistence uses on Federal lands if the State
does not create an exclusive priority to the fish and game of the
State of Alaska for persons based solely on their residency. In
fact, in hearings before the Alaska State legislature in 1986, the
Defendant Department of Interior, through Undersecretary William
Horn, specifically threatened the Alaska State legislature with a
takeover of fish and game management if they did not pass
legislation specifically granting exclusive hunting and fishing
rights to people based solely on where they lived. Undersecretary
Bill Horn testified that the Alaska State legislature was not
permitted to grant a subsistence priority on the basis of direct
dependence or need. He also stated that the Department of
Interior recognized that this would mean that the State would be
required to provide subsistence priorities to people who in fact
did not depend on the resource, and at the same time deny access
to those who in fact did depend on access to the resource

36. On December 22, 1989, the Alaska State Supreme
Court in McDowell v. State of Alaska. 785 P.2d ! (Alaska 1989)
ruled that the Alaska 1986 subsistence law was unconstitutional as
violating several provisions of the Alaska State Constitution,
namely Article VIII, §§ 3, 15, and 17. The United States
Department of Interior has now proposed interim regulations to

take over subsistence regulation on Federal lands. This
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threatened takeover of subsistence on Federal lands directly
affects all of the plaintiffs, both individual and organizational

37. Section 807 of ANILCA, which grants aggrieved rural
subsistence users the right to directly sue the State of Alaska in
Federal District Court, violates the Eleventh Amendment of the
United States Constitution, the Statehood Act, and the Equal
Footing Doctrine. It directly affects each Plaintiff organization
and those individual Plaintiffs directly involved in or concerned
about the protection and conservation of fish, wildlife and other
non-renewabhble resources hecause this provision (§ 807 of ANILCA)
directly interferes with overall fish and wildlife management
plans designed to protect and conserve particular wildlife, and,
possibly, fish populations. Most recently, in Kwethluk IRA
Counsel v, State of Alaska. A90-107 (U.S. D.C. Alaska), the
Federal District Court issued a preliminary injunction
specifically overruling the Alaska Board of Fish and Game and
directing the State of Alaska to allow the Kwethluk people to hunt
immediately and to issue them 50 special caribou permits to hunt
a particular caribou herd, namely the Killbuck herd. Judge
Holland ruled in the preliminary injunction that the Board's
attempt to ban hunting of the Killbuck herd on the basis of the
"sustained yield" principle found in the Alaska State Constitution
was arbitrary and capricious because the words "sustained yield"'
were vague and subject to arbitrary and capricious definitions.

That decision demonstrates that every decision of the Alaska Fish
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Boards and Game Boards made on the basis of a sustained yield

principle (a biological principle) is subject to attack and
injunctive relief by aggrieved subsistence wusers. In essence,
every fish and game management decision which is based on a

biological decision is subject to a reversal by the U.S. District

Court of Alaska.

3E. The case, itself, involved few animals. It was
filed after the Board of Game in March, 1990, rejected an
emergency petition from Kwethluk for an immediate, [imited
subsistence hunt of the Killbuck Mountain <caribou herd. All

hunting of the Killbuck herd had been suspended since 1985,
hecause the herd had decreased to less than 100 animals. Based on
the information before it, the Board of Game found that all
hunting should remain suspended in order that the herd might
further increase. Significantly, the Association of Village
Council Presidents (Kwethluk is a member) had recently passed a
resolution in favor of keeping the closure in effect for several
more years rather than opening it wup in 1990. The U.S. Fish and
W ildlife representative agreed with the Board's decision. The
Board of Game also found that another caribou herd (the Mulchatna
herd) was close enough to meet the subsistence needs of the

Kwethluk people, and the Kwethluk people had previously identified
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the herd as a traditional hunting area. Now, the Kwethluk people
<
_ng asserted that it was less convenient, The Motion for Preliminary
fa |
% Injunction was filed on Marcl. 30, 1990. Judge Holland overruled
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the Board and issued a preliminary injunction on April 4, 1990,

directing the State of Alaska to allow the Kwethluk people to hunt

immediately and to issue them 50 special caribou permits to hunt
the Killbuck herd. This <case clearly demonstrates that with
Federal Court direct intervention in management decisions, there
is no longer any overall management of the game populations in the
State of Alaska on Federal lands, since game animals migrate from

one land to another, this decision also impacts on the State game

populations that may migrate onto Federal lands. Such case by
case decisions directly and adversely impact on fish and game
populations in the State of Alaska. These decisions specifically

hurt the Plaintiff organizations and individual Plaintiffs who are
directly involved or concerned with the protection and
conservation of the fish and wildlife resources in the State of

Alaska.

CLAIMS SPECIFIC TO THE ISAAC WALTON LEAGUE. THE ALASKA WATERFOWL
ASSOCIATION. THE ALASKA FISH AND WILDLIFE FEDERATION AND OUTDOOR
COUNCIL AND THE ALASKA FISH AND WILDLIFE CONSERVATION FUND

39. The common purpose of the Plaintiffs, ISAAC WALTON
LEAGUE, THE ALASKA WATERFOWL ASSOCIATION, THE ALASKA FISH AND
WILDLIFE FEDERATION AND OUTDOOR COUNCIL AND THE ALASKA FISH AND
WILDLIFE CONSERVATION FUND, is to perpetuate the natural renewable
resource base that allows the sustained activities of its member
groups and individuals. In particular, each of these Plaintiffs

promote fish and wildlife conservation and scientific fish and

wildlife management practices. The Plaintiff ALASKA WATERFOWL
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ASSOCIATION'S primary concorn Is for waterfow!| management and the
management of waterfow | habitat with an emphasis on the
conservation of waterfowl. The Plaintiff ISAAC WALTON LEAGUE s
the nation's oldest conservation organization and is specifically
concerned about the conservation of fish and w ildlife and
waterfow!| as well as other renewable resources.

40. Great Britain (acting on behalf of Canada) entered
into the Convention for the Protection of Migratory Birds in 1916,
This Convention applies to the taking of migratory waterfowl!l on
Federal lands. (39 Stat. 1702 (1916)) Likewise, the Migratory
Bird Treaty Act applies to the taking of migratory waterfowl in
the State of Alaska on Federal Lands. Section 807 of ANILCA, as
applied, contravenes the Convention and the Treaty Act, because of
the fact that any aggrieved subsistence user can, pursuant to §
807 of ANILCA, immediately go to the Federal District Court, and
possibly receive a preliminary injunction, the overall wildlife
management plans of either the State of Alaska or the Federal
Government, with respect to the protection of migratory waterfowl,
are in jeopardy. The Plaintiff organizations and its members are
harmed by the implications of § 807 because the members use these
Federal lands and participate in and support the conservation of
waterfowl and waterfow!| habitat.

CERTAIN INDIVIDUAL PLAINTIFFS ARE ENTITLED TO ADMINISTRATIVE
RELIEF PURSUANT TO THE ADMINISTRATIVE PROCEDURES ACT

41. Plaintiff KEN OWSICHEK, SAM McDOWELL, WARREN OLSON,

COMPLAINT -- PAGE 21
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DALE BONDURANT, MARGARET CLUM, JOHN ALSWORTH AND HAROLD EASTWO0OD
have all either been denied a Federal permit for subsistence uses
by the DEPARTMENT OF INTERIOR or the National Park Service, a part
of the DEPARTMENT OF INTERIOR. Plaintiff HAROLD EASTWO0OD had a
“"permanent” Federal Subsistence Permit to use in McKinley National
Park for subsistence purposes. The National Park Service revoked
his permit when the State of Alaska determined the area to be non-
rural. Plaintiff KEN OWSICHEK wasturned down for a subsistence

use permit on May 31, 1990, on the basis that he was not a rural

resident. Plaintiffs SAM McDOWELL, DALE BONDURANT and WARREN
OLSON have all been rejected for subsistence use permits by the
Park Service. Plaintiff MARGARET CLUM has been denied the right

to subsistence activities on the 80 acres of Native Allotment land
which she owns in the Lake Clark National Park. Each of these
Plaintiffs should have been granted the requested permits.

THE EFFECT OF ANILCA IS TO FORCE THE STATE OF ALASKA
TO ABRIDGE THE PRIVILEGES & IMMUNITIES CLAUSE

42, Article IV, & 2, the Comity Clause, of the United
States Constitution, provides that citizens of each state are
entitled to all the Privileges and Immunities of the ~citizens in
the several states. No state may discriminate in favor of its own

citizens where the discrimination concerns an essential activity
or basic right. ANILCA forces the State of Alaska to violate this
important constitutional provision by forcing it to adopt a

subsistence law which divides people into two arbitrary groups,
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the rural Alaskan subsistence wuser and all other subsistence
users. Only those subsistence wusers who lived in an area in
Alaska identified as "rural™ would continue to be able to engage

in the essential and basic activity of subsisting.

43, W hile the Alaska Supreme Court struck downthe
State subsistence law in the McDowell decision, the State of
Alaska Legislature is presently going into special session to
consider either a change to the State Constitution or another
state law which would discriminate against the Plaintiff MARY
ALSWORTH, an Alaskan Native, a member of the Bristol Bay Native
Corporation, by again Ilimiting subsistence uses to rural Alaskans
on state land or private land. MARY ALSWORTH is a resident of the
State of Hawaii and still owns property in rural Alaska, yet she
would be denied the right to subsist on her own property.

WHEREFORE, the Plaintiffs request that this court:

1. Declare the Title VIIIl of the Alaska National
Interest Lands Conservation Act of 1980 wunconstitutional and
therefore invalid;

2. Declare that any discrimination among subsistence
users based on domicile alone be declared unconstitutional:

3. Declare that the provisions of Title VIII of Alaska
National Interest Lands Conservation Act are unconstitutionally
vague and violate the Due Process clause of the United States
Constitution:;

4. Grant the Plaintiffs appropriate injunctive relief
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against the enforcement of Title VII1I of ANILCA;

5* Order the issuance of the various permits referred

to in this Complaint;

6. Grant the Plaintiffs their full costs and attorneys
fees for maintaining this public interest litigation; and
7. Grant the Plaintiffs such other and further relief

as the court deems proper.
DATED at Anchorage, Alaska this 22nd day of June, 1990.

ROSS, GINGRAS, BAILEY & MINER
A Professional Corporation

. 1
BY; ¢ (V-
CHERI C.("JACOBUS
Attorneys'dfor Plaintiffs
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April 10, 1990

MEMORANDUM
T0: Interior Delegation n

FROM: Samantha C astle
Chair, Board of Game

RE: W ild life legislation

I just spent over three weeks dealing with wildlife
issues in this state, over 450 proposals. Thousands of state
dollars were spent flying advisory committees into Anchorage and
thousands of personal dollars were spent by affected users who are

not members of advisory committees. | believe wildlife issues are
fully discussed. Hours of wrangling, compromising, agonizing debate
usually occur. I think the Board of Fish and Game members do an

excellent job, especially when you consider that we do it out of
concern for the resource and the allocation process for affected
people. Obviously we do not do it for money. This past month cost
me several thousand dollars in loss of income and actual per diem
expenses.

Also obvious to me is that | should have spent the time
and money on vacation in Mexico. Everyone is a biologist lately.
Federal court judges and legislators know a hell of a lot more than
professionals and lay people who really care about each of the
issues you make decisions on.

| 've heard from one of you this session. Bert Sharp
called about the b ill which would increase reimbursement amounts
for Board members. As to wildlife questions or background, not a
word. In your collective wisdoms, though, | see that the moose
farming b ill, bear baiting b ill, aviculture b ill and goat b ill are

well on their way to becoming law.

You may not do any great resource harm by passing these
bills, probably. But | tell you that the spectre of seeing a moose
chained to a gas pump to attract people to buy gasoline is totally
repulsive to me. | just saw a moose who is too weak to move from
the Willow grocery store porch, surrounded by hay which has no
nutritional value to moose, and a signh out front which advertises
"moose rides, $2.00". I am sickened by people degrading moose in
that way. I am furious that you would spend your valuable time
writing a statute specifically for one person who may have the
financial resources to engage in such a scheme and two who don't.
How in the hell are you going to get the "right" moose into an
orphanage or off the railway tracks. The whole concept is too



hizarre and expensive to even seriously consider. This is
obviously another example of zealots having access to the
Legislature but the rest of us common, average folk who have great

faith that you w ill make wise, statesmen-like choices, being too
quiet and trusting. Maybe | have followed Bettye's campaigne too
closely.

By the way, a couple of years ago you passed an elk bill
for Mr. Columbo. He hasn't raised those yet, either. No one has
even applied for a permit. What has this guy got on you all?
Certainly not overwhelming public sentiment.

Bear baiting - I will tell you again. There is no
biological reason for you to consider a statewide ban. The Board
of Game has written regulations twice in the past two years to
restrict this activity in places where it is inappropriate.
Frankly, I'm wvery tired of the issue, so go for it. | don't like
baiting either, but | could not in good <conscience and fair
dealing, restrict an activity that is entirely emotional in its'
arguments. Bear baiting is a good management tool and part of a
long term management oprogram. |t is not a casual or random
activity. We have more black bears than ever before, so obviously
the plan has been working. If your considerations are on the
ethics of the activity, | suggest you spend your time on ethics
dealing with the package before you for your Legislative members.
That's probably more important and w ill affect more Alaskans.

Aviculture - now we are down to two affected wusers.
These people want to sell their progeny. Hundreds of people have
disagreed with them over a five year period. But don't let that
stop you. Maybe we can put pen reared ptarmigan next to the moose

chained to the gas pump.

If | sound bitter about commercialization of w ildlife,
I am. | have travelled all over the world and witnessed reptile
farms and other game ranches fail. | have talked with owners of
these facilities and professionals who have had to clean wup the
messes after a few years of wildlife in private ownership. After
the novelty wears off or the dollars run out, it becomes a state
problem. Even in Texas and Africa, they are deciding there is a
hetter way. Why do we have to reinvent the wheel in Alaska?

The goat bill. The Board of Game has an unwritten rule
about writing the same regulations year after year in a seesaw
manner. We just don't do it. We try to give a regulation a couple
or more years to work tu see if the rationale was correct. Last
session, you decided a guide was required. This year, you w ill
probably decide that it isn't. By the way, the Legislature spent
hundreds of thousands of dollars on the guide task force which
presented last year's bill. Mr. Duncan is responding to one or two
constituents who had ample opportunity to respond in public

testimony last year.

Do | sound discouraged and somewhat cynical? Yes,



helieve you have capable bodies to work on wildlife issues.

Apparently you choose to write garbage bear bills, cow moose bills,
bear baiting bills and dabbling in other ways and obviously you do
not care to ask those of us who spend most of our days and nights
dealing with these same issues. Am | offended that one or two
people can by-pass the system and get legislation through you after
they have been turned down in the normal process. 0f course

| have asked the Division of Boards staff to deliver to
each of you a copy of the proposal book for this year. You are
welcome to work on those issues as well as these you are dabbling
in. I think I will go to Mexico.





