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D e a r  D i c k s

There are serious problems w i t h  a re ce n t l y  promulgated 
Co rps of E n g i n a e r a /  Environmental P r o t e c t i o n  A g e n c y  
M e m o r a n d u m  of A g r e e m e n t  [MOA] c o n c e r n i n g  permits- under 
section 404 of the Clean W a t e r  Act. T h e  agencies maintain 
t h a t  this M O A  is m e r e l y  a cla rif i c a t i o n  of existing 
m i t i g a t i o n  p o l i c y  in light of the na ti o n a l  goal of no 
overal l net loss of w e t l a n d  functions and values. We 
disagree-

While t he appl ica tio n of this m q a  to Alaska has the 
potential fo r  disaster, it is o b j ect ion abl e on.much broader 
grounds, it ‘is n o t  a c l ari fic ati on of existing policy. The 
’Corps admits t h a t  the "no overall n et loos'* goal had not 
been a r t i c u l a t e d  b efore this MOA. it is, in fact, a new 
p o l i c y  s e t t i n g  an ob jective of no net loss of wetlands,,-and 
d i r e c t i n g  t h e  agsnciau to use e x i s t i n g  mi tig ati on policies 
lu achieve tha t objective.

As such, it undercuts and supercedes efforts within, the 
A d m i n i s t r a t i o n  and in Congress to articulate a workable no 
o v er all  not loss p o l i c y  for wet l a n d s  protection. Further, 
it  has b e e n  p r o m u l g a t e d  w i tho ut o p p o r t u n i t y  for public 
comment, in v i o l a t i o n  of tho A d m i n i s t r a t i v e  procedures Act.

Either of these objections w o u l d  justify ravocation of 
this moa —  a step w h i c h  we urge be taken ixremedlately. And 
in addition to p o l i c y  « n d  procedural issues, there ere 
substantive pro b l e m s  w ith  it as well. Putting it simply, 
im ple men tat ion  of this M O A  can no t  b e  done with the 
fl exibility w h i c h  tho agencies c l a i m  to have worked into the 
document.
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In "Shopping for a Better World: A Quick 
and Easy Guide to Socially Responsible 
Supermarket Shopping,” ARCO Alaska's 
parent company, ARCO, is one of hundreds 
of firms whose corporate conscience has 
been rated by the Council on Economic 
Pr^rities (CEP).

Jompanies are rated on a variety of 
tomes, from dealings with South Africa and 
'-•'-’ ntable programs to minority and 
• "len's advancement.

Regarding environmental issues, ARCO 
receives a fair mark for its record. The guide 
sites some positive programs such as en- 
r'-'ragement for recycling; waste reduction 
and alternatiyet-'energy sources, (ARCO 
received the'1988.Energy Future Award for 
its leadership ln'the development and ap­
plication of renewable and alternate energy 
technologies.)

\RCO, however, receives poor marks for 
conducting animal testing.

A R C O ,  h o w e v e r ,  
r e c e iv e s  p o o r  m a r k s  

f o r  c o n d u c t i n g  
a n im a l  t e s t in g .

Randy Roth, ARCO's manager of Tox­
icology, says companies are required to do 
2 certain amount of testing to determine the 
human health risks presented by their 
products. . %

"I think that’s the socially responsible 
thing to do.’^said Roth regarding animal 
testing; .

The guide states that non-animal alter­
natives to traditional testing may offer more 
•enable scientific results.

Roth disagrees. “At the present time, 
non-animal tests can’t replace traditional 
?e«ts.”

However, in supporting research aimed 
at replacing'- animals in testing, ARCO 
donates Toughly $50,000 annually to the 
University of Southern California and has 
been an active supporter of the John 
Hopkins Center for alternate testing, said 
Roth.

Tests which use animals to obtain that 
data are used as a last resort, he
added. ■

A L A S K A  W E T L A N D S  A R E  D I F F E R E N T

Alaska North Slope wetlands are dif­
ferent from othc wetlands. As a conse­
quence, there has been no reduction in 
size or productivity of any wildlife species 
as a result of oil field development, accord­
ing to the recently released report, "Effects 
of Petroleum Operations in Alaska 
Wetlands."

The report was written by environmental 
consultant Robert Senner and Co lor ARCO 
Alaska and BP Exploration, operators of the 
North Slope oil fields.

The report consists of a literature review 
ol the functions and values of arctic perma­
frost wetlands in comparison to wetlands in 
the Lower -18.

Literature review and an original terrain 
analysis from aerial photography are used 
to determine Alaska wetland losses due to 
development. A preliminary quantification is 
compared to losses in the Lowe1- 48.

Petroleum industry techniques to 
mitigate potential wetland loss are de­
scribed in the report, along with a discus­
sion of the effectiveness of current and pro­
posed wetland mitigation measures on the 
North Slope.

According to the executive summary, 
evidence in the report supports the follow­
ing conclusions:

■ North Slope wetlands are fundamen­
tally different from those in the conter­
minous United States. They do not pro­
vide most of the (unctions and values 
associated with temperature-zone wet­
lands. Aquifer recharge and discharge, 
Hood control, storm surge protection, ero­
sion and sedimentation control, and 
many other attributes are almost entirely 
absent from arctic permafrost wetlands.

■ North Slope wetlands have low 
biological productivity and diversity, 
compared to temperate-zone wetlands 
and other wetland areas in Alaska. 
Wildlife inhabiting the Alaskan arctic are 
limited in number by length of snow-free 
season, predation, hunting, recurring 
severe winters, and conditions in staging 
of overwintering areas outside of Alaska 
and the arctic.

■ Petroleum operations have not re­
duced the size or productivity of any 
wildlife population present on the 
North Slope at any time of the year. 
After 10 years of cumulative development 
centered on the Prudhoe Bay oil field, 
there is no evidence for a habitat 
"fragmentation” effect on birds or large 
mammals: the same suite of bird species 
is present within the most heavily 
developed areas of the Prudhoe Bay oil 
field as occurs in undisturbed areas, and 
caribou continued to calve successfully 
m and around the Kuparuk River oil held. 
Range abandonment as a result of North 
Slope petroleum operations has not 
occurred

■ Approximately 99.95 Dfercent of 
Alaskan wetlands ;emain In their 
natural state. Human activity has 
resulted in a loss ol an estimated 80.U00 
acres, or approximately 0.05 percent, of 
Alaska's wetlands, estimated to be 
170,000,000 acres at the time of ter­
ritorial accession in 1867.

■ Statewide wetland losses due to the 
petroleum industry are estimated to 
be about 0.02 percent of Alaska's total 
wetlands. This reduction is grearer than 
from any other type ol development m 
Alaska, involving about 29,700 acres, or 
38 percent ol the total wetland acreage 
lost from man-made causes. The trans- 
Alaska pipeline and Dalton Highway 
account for about 20,000 acres, an 
estimated 67 percent of petroleum- 
related wetland losses in Alaska (Pamplin 
1979). North Slope oil fields account for 
about 8,326 acres, an estimated 28 per­
cent of petroleum-related losses 
statewide.

■ Statewide wetland reductions due to 
other types of development have been 
similarly low. They are estimated as 
follows: mining, 13,300 acres, or 17 per­
cent of total statewide wetland reduc­
tions; infrastructure, 12,700 acres, 16 per­
cent; settlement, 12,100 acres, 15 per­
cent; agriculture/homestead, 8.500 
acres, 11 percent: timber harvest, less 
than 5,000 acres, or 6 percent: and mili­
tary installations, 2,400 acres. 3 percent.

■ The most effective types of mitigation 
used by the petroleum industry in 
Alaska are avoidance and minimiza­
tion. The most significant factor in 
mitigating petroleum-related effects on 
Alaskan wetlands is pre-construction 
planning. This requires the close interac­
tion of environmental specialists with 
design engineers from the beginning of 
each project. The majority of potential 
adverse effects are precluded before 
planned actions reach the permilt:nc and 
field operations phases. Use of winter 
construction for petroleum exploration 
and development minimizes tundra 
damage; innovations such as modular 
facility design, reduced wellhead spac­
ing, and directional drilling allow facility 
consolidation and minimize the 
cumulative area of tundra covereo by 
gravel pads.

■ There is no biological basis for con­
cluding that wetland management 
techniques used by industry on the 
North Slope are insufficient, or that 
additional m itigation  measures 
beyond continuing refinement of 
those currently in effect will benefit 
wildlife. Adverse effects on wildlife j 
populations resulting from petroleum- 
related wetlands reductions have not 1 
been documented for Alaska, either on ' 
an individual or cumulative level. ■  '
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T H E  W ET LA N D S O F ALASKA AND HAWAII

Alaska

The Alaskan tundra meets the general definition of wetlands, giving Alaska more than 
twice the number of wetland acres contained in the coterminous United States. About 223 
million acres, or 3S% of the state, are wetlands. Much of the state’s finest fish and wildlife 
habitats are wet tundra, muskeg, and coastal wetlands. Wet tundra, found in the low-lying 
drier regions of the state, provides nesting habitat for millions of ducks and other birds.

Muskeg ponds, lal and bogs are scrub-shrub habitats containing thick layers of peat. 
Fhese provide habitat for bears, moose, foxes, marten, mink, and muskrat. Songbirds and 
waterbirds also nest among the blueberry, cranberry, willow, and pine thickets which dominate 
muskegs.

Alaska’s coastal wetlands, found primarily in river deltas and along the coast, are vital 
reeding, resting, and nesting areas for large numbers of migratory birds. It is estimated that 
as many as 20 million shorebirds annually use the Copper River delta. The Yukon-Kuskokwim 
delta provides a stopover for 100 million shorebirds and nesting sites for up to 2 million waterfowl.

Alaska wetlands are being affected to an increasing degree by human activity. At present, 
more than 70% of Alaska's population lives along its coasts, many in areas which were 
once wetlands. Dredging, draining, and filling of wetlands is on the rise as development 
expands. Crop and timber production, solid waste disposal, mining operations, highway and 
road construction, oil and gas development, contamination and degradation, and urban develop­
ment are growing threats to the state’s wetlands. .Alaska does have a Coastal Management



Program and a Habitat Protection Permit Program regulating activities in inland wetlands.
I lie local governments of Bethel, Anchorage, and Juneau have programs to regulate wetland 
impacts. Poor "interagency coordination," the lack of specific federal criteria for establishing 
practicable alternatives, arid the need for public education, however, are hindering efforts 
to protect Alaska’s wetlands. P.ven so, gains have been made in establishing local wetlands 
management plans and in increasing public awareness of the need to protect the state’s 
coastal and inland wetland areas. Alaska offers a paradox; it is vast beyond ready comprehension, 
set there is a need to give careful protection to the fragile wetlands of this region. The 
amount of wetlands present in Alaska is large, yet that quantity alone does not obviate 
the need for sensitive management of these resources.

H awaii

Although Hawaii is l>cst known for its volcanoes and resort beaches, wetlands constitute 
an important part of this state's cultural and ecological heritage. Early inhabitants constructed 
stone dams to expand natural wetlands along slow-moving streams to grow taro root and 
raise fish, Ibdav, I lawaii’s wetlands support four endangered species of watcrbirds: the Hawaiian 
stilt, Hawaiian coot, Hawaiian gallinule, and the Nene or Hawaiian goose.

Hie Kawainui Marsh, Hawaii’s largest wetland, over 600 acres in size, is located on Oahu,
I lawaii's most densely populated island. Kawainui Marsh is currently the focus of an elaborate 
management plan seeking to preserve the economic, natural, and cultural values of the wetland. 
A part of this effort is directed to restoring and enlarging the marsh.

Hie “big island" of Hawaii has two wetlands along the West Kona coast, Opaeule Pond 
and the Waikoloa Wetland. The latter is unusual in that it consists of brackish ponds which 
fluctuate with the tides. The wetland’s only outflow to the ocean is by way of the porous 
lava rock underlying the area. Three species of shrimp endemic to the marsh reside there. 
Both these wetlands are privately owned and are scheduled for resort development.

Aside from wetlands that have been acquired as wildlife refuges, the wetlands of Hawaii 
are not well protected, although the state does have a Shoreline Protection Act. Except 
for local initiatives, there is no comprehensive program to protect the state’s inland wetlands.



United States Army Corps of Engineers

Regulatory 
Program

A p p l i c a n t  I n f o r m a t i o n

PLEASE NOTE TOLL E8E£ £
. 800^18-27335 ^ ------

T h is  P a m p h le t S u p e rs e d e s  E P  1 1 4 5 - 2 - 1 ,  N o v e m b e r  1 9 7 7



General Information................................................... 2

Authority for the Regulatory Program...................................  2

Explanation of Some Commonly Used Terms............................  3

Questions That Are Frequently Asked...................................  4

The Permit Application ................................................ 6

General............................................................  6

Typical Processing Procedure for a Standard Individual Permit .............  7

Evaluation Factors...................................................  8

Forms and Permits...................................................  9

Instructions for Preparing an Application.................................  10

Sample Application .................................................. 12

Drawings.............................................................  14

General Information.................................................. 14

Vicinity M a p ........................................................  14

Plan View........................................................... 14

Elevation and/or Cross Section View....................................  15

Notes on Drawings...................................................  15

Sample Drawings....................................................  16

Divisions and Districts for Regulatory Activities (Map)..................... 18

Locations of Regulatory Offices ........................................ 20

Page



Authority for the Regulatory 
Program
The U.S. Army Corps of Engineers has 
been regulating activities in the nation’s 
waters since 1890. Until the 1960’s the pri­
mary purpose of the regulatory program was 
to protect navigation. Since then, as a result 
of laws and court decisions, the program 
has been broadened so that it now consid­
ers the full public interest for both the pro­
tection and utilization of water resources.

The regulatory authorities and responsibili­
ties of the Corps of Engineers are based on 
the following laws:

Z  Section 10 of the Rivers and Harbors 
Act of 1899 (33 U.S.C. 403) prohibits 
the obstruction or alteration of navigable 
waters of the United States without a 
permit from the Corps of Engineers.

Z  Section 404 of the Clean Water Act 
(33 U.S.C. 1344). Section 301 of this 
Act prohibits the discharge of dredged 
or fill material into waters of the United 
States without a permit from the Corps 
of Engineers.

Z  Section 103 of the Marine Protection, 
Research, and Sanctuaries Act of 
1972, as amended (33 U.S.C. 1413) 
authorizes the Corps of Engineers to 
issue permits for the transportation of 
dredged material for the purpose of 
dumping it into ocean waters.

Other laws may also affect the processing of 
applications for Corps of Engineers permits. 
Among these are the National Environmen­
tal Policy Act, the Coastal Zone Manage­
ment Act, the Fish and Wildlife Coordination 
Act, the Endangered Spc^.os Act, the 
National Historic Preservation Act, the Deep- 
water Port Act, the Federal Power Act, the 
Marine Mammal Protection Act, the Wild 
and Scenic Rivers Act, and the National 
Fishing Enhancement Act of 1984.



Explanation of 
Some Commonly Used Terms
Certain terms which are closely associated 
with the regulatory program are explained 
briefly in this section. If you need more 
detailed definitions, refer to the Code of 
Federal Regulations (33 CFR Parts 320 
through 330) or contact a Corps district 
regulatory office.

Activity(ies) as used in this pamphlet 
includes structures (for example a pier, 
wharf, bulkhead, or jetty) nd work (which 
includes dredging, disposal of dredged 
material, filling, excavation or other 
modification of a navigable water of the 
United States).

Navigable Waters of the United States are
those waters of the United States that are 
subject to the ebb and flow of the tide 
shoreward to the mean high water mark 
and/or are presently used, or have been 
used in the past or may be susceptible to 
use to transport interstate or foreign com­
merce. These are waters that are navigable 
in the traditional sense where permits are 
required for certain activities pursuant to 
Section 10 of the Rivers and Harbors Act. 
This term should not be confused with the 
term waters of the United States below.
Waters of the United States is a broader 
term than navigable waters of the United 
States defined above. Included are adjacent 
wetlands and tributaries to navigable waters 
of the United States and other waters where 
the degradation or destruction of which 
could affect interstate or foreign commerce. 
These are the waters where permits are 
required for the discharge of dredged or fill 
material pursuant to Section 404 of the 
Clean Water Act.

Pre-application Consultation is one or
more meetings between members of the 
district engineer's staff and an applicant and 
his agent or his consultant. A pre-application 
consultation is usually related to applications

for major activities and may involve discus­
sion of alternatives, environmental docu­
ments, National Environmental Policy Act 
procedures, and development of the scope 
of the data required when an environmental 
impact statement is required.

Public Hearings may be held to acquire 
information and give the public the opportu­
nity to present views and opinions. The 
Corps nay hold a hearing or participate in 
joint public hearings with other Federal or 
state agencies. The district engineer may 
specify in the public notice that a hearing 
will be held. In addition, any person may 
request in writing during the comment 
period that a hearing be held. Specific 
reasons must be given as to the need for a 
hearing. The district engineer may attempt 
to resolve the issue informally or he may set 
the date for a public hearing. Hearings are 
held at times and places that are convenient 
for the interested public. Very few applica­
tions involve a public hearing.

The Public Interest Review is the term 
which refers to the evaluation of a proposed 
activity to determine probable impacts. 
Expected benefits are balanced against 
reasonably foreseeable detriments. All rele­
vant factors are weighed. Corps policy is to 
provide applicants with a timely and care­
fully weighed decision which reflects the 
public interest.

Public Notice is the primary method of 

advising interested public agencies and 
private parties of the proposed activity and 
of soliciting comments and information 
necessary to evaluate the probable impact 
on the public interest. Upon request, any­
one's name will be added to the distribution 
list to receive public notices.

Waterbody is a river, creek, stream, lake, 
pool, bay, wetland, marsh, swamp, tidal flat, 
ocean, or other water area.



Questions That Are 
Frequently Asked
Various questions are often asked about the 
regulatory program. It is hoped that these 
answers will help you to understand the pro­
gram better.

Q. When should I apply for a Corps permit?

A. Since two to three months is normally 
required to process a routine application 
involving a public notice, you should 
apply as early as possible to be sure 
you have all required approvals before 
your planned commencement date. For 
a large or complex activity that may take 
longer, it is often helpful to have a "pre­
application consultation" or informal 
meeting with the Corps during the early 
planning phase of your project. You may 
receive helpful information at this point 
which could prevent delays later. When 
in doubt as to whether a permit may be 
required or what you need to do, don’t 
hesitate to call a district regulatory 
office.

Q. I have obtained permits from local and 
state governments. Why do I have to get 
a permit from the Corps of Engineers?

A. It is possible you may not have to obtain 
an individual permit, depending on the 
type or location of work. The Corps has 
many general permits which authorize 
minor activities without the need for indi­
vidual processing. Check with your 
Corps district regulatory office for infor­
mation on general permits. When a gen­
eral permit does not apply, you may still 
be required to obtain an individual 
permit.

Q. What will happen if I do work without 
getting a permit from the Corps?

A. Performing unauthorized work in waters 
of the United States or failure to comply 
with terms of a valid permit can have

serious consequences. You would be in 
violation of Federal law and could face 
stiff penalties, including fines and /or 
requirements to restore the area.

Enforcement is an important part of the 
Corps regulatory program. Corps surveil­
lance and monitoring activities are often 
aided by various agencies, groups, and 
individuals, who report suspected viola­
tions. When in doubt as to whether a 
planned activity needs a permit, contact 
the nearest district regulatory office. It 
could save a lot of unnecessary trouble 
later.

Q. How can I obtain further information 
about permit requirements?

A. Information about the regulatory pro­
gram is available from any Corps district 
regulatory office. Addresses and tele­
phone numbers of offices are listed at 
the back of this pamphlet. Information 
may also be obtained from the water 
resource agency in your state.

Q. Why should I waste my time and yours 
by applying for a permit when you prob­
ably won't let m e  do the work anyway?

A. Nationwide, only three percent of all 
requests for permits are denied. Those 
few applicants who have been denied 
permits usually have refused to change 
the design, timing, or location of the pro­
posed activity. When a permit is denied, 
an applicant may redesign the project 
and submit a new application. To avoid 
unnecessary delays pre-application con­
ferences, particularly for applications for 
major activities, are recommended. The 
Corps will endeavor to give you helpful 
information, including factors which will 
be considered during the public interest 
review, and alternatives to consider that 
may prove to be useful in designing a 
project.



Q. What is a wetland and what is its value?

A. Wetlands are areas that are periodically 
or permanently inundated by surface or 
ground water and support vegetation 
adapted for life in saturated soil. Wet­
lands include swamps, marshes, bogs 
and similar areas. A significant natural 
resource, wetlands serve important func­
tions relating to fish and wildlife: food 
chain production: habitat; nesting; 
spawning; rearing and resting sites for 
aquatic and land species; protection of 
other areas from wave action and ero­
sion; storage areas for storm and flood 
waters; natural recharge areas where 
ground and surface water are intercon­
nected; and natural water filtration and 
purification functions.

Although individual alterations of wet­
lands may constitute a minor change, 
the cumulative effect of numerous 
changes often results in major damage 
to wetland resources. The review of 
applications for alteration of wetlands 
will include consideration of whether the 
proposed ar' vity is dependent upon 
being locateu m  an aquatic environment.

Q. How can I design my project to elim­
inate the need for a Corps permit?

A. If your activity is located in an area of 
tidal waters, the best way to avoid the 
need for a permit is to select a site that 
is above the high tide line and avoids 
wetlands or other waterbodies. In the 
vicinity of fresh water, stay above ordin­
ary high water and avoid wetlands adja­
cent to the stream or lake. Also, it is 
possible that your activity is exempt and 
does not need a Corps permit or that it 
has been authorized by a nationwide or 
regional general permit. So, before you 
build, dredge or fill, contact the Corps 
district regulatory office in your area for 
specific information about location, 
exemptions, and regional and nation­
wide general permits.



General
The application form used to apply for a 
permit is Engineer Form 4345, Application 
for a Department of the Army Permit. You 
can obtain the application from one of the 
Corps of Engineers district regulatory offices 
listed in the back of this pamphlet. Some of­
fices may use a slightly modified form for 
joint processing with a state agency; how­
ever, the required information is basically 
the same. It is important that you provide 
complete information in the requested for­
mat. If incomplete information is provided, 
processing of your application will be 
delayed. This information will be used to 
determine the appropriate form of authoriza­
tion, and to evaluate your proposal. Some 
categories of activities have been previously 
authorized by nationwide or regional per­
mits, and no further Corps approvals are 
required. Others may qualify for abbreviated 
permit processing, with authorizations in the 
form of letters of permission, in which a per­
mit decision can usually be reached in less 
than 30 days. For other activities, a Public 
Notice may be required to notify Federal, 
state, and local agencies, adjacent property 
owners, and the general public of the propo­
sal to allow an opportunity for review and 
comment or to request a public hearing. 
Most applications involving Public Notices 
are completed within four months and many 
are completed within 60 days.

The district engineer will begin to process 
your application immediately upon receipt of 
all required information. You will be sent an 
acknowledgement of its receipt and the 
application number assigned to your file. 
You should refer to this number when 
inquiring about your application. Your pro­
posal will be reviewed, balancing the need 
and expected benefits against the probable 
impacts of the work, taking into considera­
tion all comments received and other rele­
vant factors. This process is called the 
public interest review. The Corps goal is to 
reach a decision regarding permit issuance 
or denial within 60 days of receipt of a com­
plete application. However, some complex 
activities, issues, or requirements of law 
may prevent the district engineer from meet­
ing this goal.

For any specific information on the evalua­
tion process, filling out the application 
forms, or the status of your application, you 
should contact tne regulatory branch of the 
Corps of Engineers district office which has 
jurisdiction over the area where you plan to 
do the work.



Typical Processing Procedure for a 
Standard Individual Permit

1. Preapplication consultation (optional)

2. Applicant submits E N G  Form 4345 to 
district regulatory office*

3. Application received and assigned iden­
tification number

4. Public notice issued (within 15 days of 
receiving all information)

5. 15 to 30 day comment period depend­
ing upon nature of activity

6 . Proposal is reviewed** by Corps and:
Public
Special interest groups 
Local agencies 
State agencies 
Federal agencies

7. Corps considers all comments

8 . Other federal agencies consulted, if 
appropriate

9. District engineer may ask applicant to 
provide additional information

10. Public hearing held, if needed

11. District engineer makes decision

12. Permit issued
or

Permit denied and applicant advised of 
reason

'A local variation, often a joint federal-state application form may be submitted.
" 'Review peiiod may be extended if applicant fails to submit information or due to requirements of 

certain laws.



Evaluation Factors
The decision whether to grant or deny a 
permit is based on a public interest review 
of the probable impact of the proposed 
activity and its intended use. Benefits and 
detriments are balanced by considering 
effects on items such as:

conservation
economics
aesthetics
general environmental concerns
wetlands
cultural values
fish and wildlife values
flood hazards
floodplain values
food and fiber production
navigation
shore erosion and accretion 
recreation
water supply and conservation 
water quality 
energy needs 
safety
needs and welfare of the people 
considerations ot private ownership

The following general criteria will be consid­
ered in the evaluation of every application:

C  the relative extent of the public and pri­
vate need for the proposed activity:

□ the practicability of using reasonable 
alternative locations and methods to 
accomplish the objective of the pro­
posed activity: and

□ the extent and permanence of the bene­
ficial and/or detrimental effects which 
the proposea activity is likely to have on 
the public and private uses to which the 
area is suited.

Section 404(b) (1) of the Clean Water Act

If your project involves the discharge of 
dredged or fill material, it will be necessary 
for the Corps to evaluate your proposed 
activity under the Section 404(b)(1) 
guidelines prepared by the Environmental 
Protection Agency. The guidelines restrict 
discharges into aquatic areas where less 
environmentally damaging, practicable alter­
natives exist.



Forms and Permits
The following forms apply to the permit 
process:

Application

The form that you will need to initiate the 
review process is E N G  Form 4345 or a joint 
Federal-state application that may be avail­
able in your state. The appropriate form 
may be obtained from the district regulatory 
office which has jurisdiction in the area 
where your proposed project is located.

Individual Permits

An individual permit may be issued as either 
E N G  Form 1721, the standard permit, or as 
a Letter of Permission.

C  A standard permit is one processed 
through the typical review procedures, 
(see page 7) which include public notice, 
opportunity for a public hearing, and 
receipt of comments. It is issued follow­
ing a case-by-case evaluation of a 
specific activity.

Z  If work is minor or routine with minimum 
impacts and objections are unlikely, then 
it may qualify for a Letter of Permission 
(LOP). An LOP can be issued much 
more quickly than a standard permit 
since an individual public notice is not 
required. The District Engineer will notify 
you if your proposed activity qualifies for 
an LOP.

General Permits

In many cases the formal processing of a 
permit application is not required because of 
general permits already issued to the public 
at large by the Corps of Engineers. These 
are issued on a regional and nationwide 
basis.

Separate applications may not be required 
for activities authorized by a general permit; 
nevertheless, reporting may be required. For 
specific information on general permits, con­
tact a district regulatory office.

E N G  Form 4336

The third form, E N G  Form 4336, is used to 
assist with surveillance for unauthorized 
activities. The form, which contains a 
description of authorized work, should be 
posted at the site of an authorized activity. If 
the Corps decides it is appropriate for you 
to post this form, it will be furnished to you 
when you receive your permit.

Fees. Fees are required for most permits. 
$ 1 0 . 0 0  will be charged for a permit for a 
non-commercial activity: $ 1 0 0 . 0 0  will be 
charged for a permit for a commercial or 
industrial activity. The district engineer will 
make the final decision as to the amount of 
the fee. Do not send a fee when you submit 
an application. When the Corps issues a 
permit, you will be notified arid asked to 
submit the required fee payable to the 
Treasurer of the United States. No fees are 
charged for transferring a permit from one 
property owner to another, for Letters of 
Permission, or for any activities authorized 
by a general permit or for permits to govern­
mental agencies.



Instructions for 
Preparing an Application
The instructions given below, together with 
the sample application and drawings, should 
help in completing the required application 
form. If you have additional questions, do 
not hesitate to contact the district regulatory 
office.

Block Number 1. Application Number.
Leave this block blank. When your com­
pleted application is receivod, it will be 
assigned a number for identification. You 
will be notified of the number in an acknowl­
edgement letter. Please refer to this number 
in any correspondence or inquiry concern­
ing your application.

Block 2. Name and address of 
applicant(s). Fill in name, mailing address, 
and telephone number(s) for all applicants. 
The telephone number(s) should be a num­
ber where you can be reached during busi­
ness hours. If space is needed for additional 
names, attach a sheet of white, 8 V2 x  11 
inch paper labeled "Block 2 Continued."

Block 3. Name, address and title of auth­
orized agent. It is not necessary to have an 
agent represent you; however, if you do, fill 
in the agent’s name, address, title and tele­
phone number(s). If your agent is submitting 
and signing the application, you must fill out 
and sign the Statement of Authorization in 
Block 3.

Block 4. Detailed description of proposed 
activity. The written description and the 
drawings are the most important parts of the 
application. If there is not enough space in 
Block 4, (a), (b) or (c) attach additional 
sheet(s) of white, 8 V2 x  1 1  inch paper 
labeled "Block 4 Continued."

a. Activity. Describe the overall activity.
Give the approximate dimensions of 
structures, fills, excavations (lengths, 
widths, heights or depths).

b. Purpose. Describe the purpose, need 
and intended use (public, private, com­
mercial, or other use) of the proposed 
activity. Include a description of related 
facilities, if any, to be constructed on 
adjacent land. Give the date you plan to 
begin work on the activity and the date 
work is expected to be completed.

c. Discharge of Dredged or Fill Material.
If the activity will involve the discharge 
of dredged or fill material, describe the 
type (rock, sand, dirt, rubble, etc.), quan­
tity (in cubic yards), and mode of trans­
portation to the discharge site.

Block 5. Names and addresses of adjoin­
ing property owners, lessees, etc. whose 
property adjoins the waterbody. List com­
plete names, addresses and zip codes of 
adjacent property owners (both public and 
private), lessee, etc., whose property also 
adjoins the waterbody or wetland, in order 
that they may be notified of the proposed 

activity. This information is usually available 
at the local tax assessor office. If more 
space is needed attach a sheet of white,
8 V2 x  1 1  inch paper labeled "Block 5 
Continued."

Block 6. Waterbody and location on 
waterbody where activity exists or is pro­
posed. Fill in the name of the waterbody 
and the river mile (if known) at the location 
of the activity. Include easily recognizable 
landmarks on the shore of the waterbody to 
aid in locating the site of the activity.

Block 7. Location and land where activity 
exists or is proposed. This information is 
used to locate the site. Give the street 
address of the property where the proposed 
activity will take place. If the site does not 
have a street address, give the best descrip­
tive location (name or waterbody), names 
and/or numbers of roads or highways, name 
of nearest community or town, name of 
county and state, and directions, such as 2  
miles east of Brown’s Store on Route 105.



Do not use your home address unless that 
is the location of the proposed activity. Do 
not use a post office box number.

Block 8. Information about completed 
activity. Provide information about parts of 
the activity which may be complete. An 
activity may have been authorized by a pre­
viously issued permit, may exist from a time 
before a Corps permit was required or may 
be constructed on adjacent upland.

Block 9. Information about approvals or 
denials by other government agencies.
You may need approval or certification from 
other Federal, interstate, state, or local gov­
ernment agencies for the activity described

in your application. Applications you have 

submitted, and approvals, certifications, or 
disapprovals that you have received should 
be recorded in Block 9. It is not necessary 
to obtain other Federal, state, and local per­
mits before applying for a Corps of Engi­
neers permit.

Block 10. Signature of applicant or agent.
The application must be signed in Block 10 
by the owner, lessee, or a duly authorized 
agent. The person named in Block 3 will be 
accepted as the officially designated agent 
of the applicant. The signature will be 
understood to be affirmation that the appli­
cant possesses the requisite property inter­
est to undertake the proposed activity.



APPLICATION FOR DEPARTM ENT OF THE ARMY PERMIT, . t h ;
OMII A PriiO VM . so. If7irj.im.lti 
F  \ ires . I I I  June  /!)S(*

f h r  D e p a r t  m e n  I o l  t h e  A r m y  p e r m i t  p r o g r a m  is a u t h o r i z e d  0 y  S e c t i o n  1 0  o t  t h e  R i v e r  a n d  H a r b o r  A c t  o f  1 8 0 9 .  S e c t i o n  4 0 4  o l  t h e  

C l e a n  W a t e r  A c t  a n d  S e c t i o n  ’. ‘ I I o f  t h e  M a r i n e .  P r o t e c t i o n .  R e s e a r c h  a n d  S a n c t u a r i e s  A c t  T h e s e  l a w s  r e q u i r e  p e r m i t s  a u t h o r i z i n g  

a c t i v i t i e s  m  o r  a t f* -  ;  o v i g a h i e  w a t e r s  o f  t h e  L 'm t e d  S t a t e s ,  t h e  d i s c h a r g e  o f  d r e d g e d  o r  f i l l  m a t e r i a l  i n t o  w a t e r s  o f  t h e  t ' n i t e d  S t a t e s ,  

a n d  ' h e  ' r  m > p o r l a  o f  d r e d g e d  m a t e r i a l  f o r  t h e  p u r p o s e  o f  d u m p i n g  it i n t o  o c e a n  w a t e r s  I n f o r m a t i o n  p r o v i d e d  o n  t h i s  f o r m  w i l l  b e  

u s e d  in  e v a l u a t i n g  t h e  a p p l i c a t i o n  f o r  a p e r m i t  I n l o r m a t i o n  in  t h i s  a p p l i c a t i o n  is m a d e  a m a t t e r  o f  p u b l i c  r e c o r d  t h r o u g h  i s s u a n c e  o f  a 

p u b l i c  n o t i c e  D i s c l o s u r e  o l  t h e  i n f o r m a t i o n  r e q u e s t e d  is v o l u n t a r y ,  h o w e v e r ,  t h e  d a t a  r e q u e s t e d  are  n e c e s s a r y  In  o r d e r  t o  c o m m u n i c a t e  

w i t h  t h e  a p p l i c a n t  a n d  t o  e v a l u a t e  i h e  p e r m i t  a p p l i c a t i o n  If n e c e s s a r y  i n f o r m a t i o n  is n o t  p r o v i d e d ,  t h e  p e r m i t  a p p l i c a t i o n  c a n n o t  b e  

p r o c e s s e d  n o r  c a n  a p e r m i t  l i e  i s sued

O n "  se t  o f  o r i g i n a l  d r a w i n g s  o r  g o o d  r e p r o d u c i b l e  c o p i e s  w h i c h  s h o w  t h e  l o c a t i o n  a n d  c h a r a c t e r  o f  t h e  p r o p o s e d  a c t i v i t y  m u s t  b e  

a t t a c h e d  t o  t h i s  a p p l i c a t i o n  , < v  m m  p ie  ./ ran  m g * a n d  . / i s / r u r t i .m s ,  a n d  b e  s u b m i t t e d  t o  t h e  D i s t r i c t  E n g i n e e r  h a v i n g  j u r i s d i c t i o n  o v e r  

t h e  l o c a t i o n  o f  t h e  p r o p o s e d  a c t i v i t y  A n  a p p l i c a t i o n  t h a t  is n o t  c o m p l e t e d  in  fu l l  w i l l  b e  r e t u r n e d

! A o e g . C A T  C h  N ^ M a E  R  / . JMU'h'l h\ I'-I'P* 3  N A M E .  A D O R E 5 5  A N O  T i T l E  O F  A U T H O R I Z E D  A G E N T

None

2  N A M E  A N D  A D D R E S S  Ot =  A P P L I C A N T

Fred R. Harris 

852 West Branch Road 
Blue Harbor, Maryland 2170?

T«.«DbOne no O-'-ng OuS-notS hOufS

A c 301 .-585--.2ir.9____
A  C  _______________________________

Tennnon# no au'>ng bunnan hou'i

S t a t e m e n t  o f  A u t h o r i s a t i o n  i h e r e b y  d e s i g n a t e  a n d  a u t h o r i s e

Agent in the p r o c e s s i n g  o f  t h i s  p e r m i t  a p p h c n t i o n  a n d  t o  f u r n i s h ,  u p o n  r e q u e s t ,  

s u p p l e m e n t a l  i n f o r m a t i o n  m  s u p p o r t  o f  t h e  a p p l i c a t i o n .

I G N A T U R E  O F  A P P L I C A N T

A 0 £ * A  . E C  3 E S C O  P "‘ ‘ C \  O F  P R O P O S E D  A C T . ' T  •

4 a  A C T i V ' T v

Build timber bulkhead and pier and fill

i Residence/  

iO f f i c e )

t o  e c t  i n  m y  b e h a l f  a s  m y

O A T E

4b P U R P O S E

To provide boat access and prevent erosion of shoreline at place of residence.

4 c  d i s c h a r g e  o r  o r e o g e d  o r  m l l  m a t e r i a l

Approximately 200 cubic yards of upland fill will be placed between new bulkhead and 

existing shoreline.

ENG FORM 4 3 4 5 ,  Apr 83 e o i t i o n  o f  i  o c t  ? 7  i s  o b s o l e t e  

1 2

i P r o o o n e n t  D A E N  C W O  N l



5 NAMES AND AODRESSES OF AOJOINING PROPERTY OWNERS. LESSEES. ETC . WHOSE PROPERTY ALSO ADJOINS THE WATERWAY

Mary L. Clark

850 West Branch Road
Blue Harbor, Maryland 21705

f501) 585-8850

Harry \\ Hampton

85J West Branch Road

Blue Harbor, Maryland 21705

15011 585-5676

6  W A T E R B O D Y  A N O  L O C A T I O N  O N  W A T E R B O D Y  W H E R E  A C T I V I T Y  E X I S T S  O R  I S  P R O P O S E D

West Branch of the Haven River on Blue Harbor.

7  L O C A T I O N  O N  L A N D  W H E R E  A C T I V I T Y  E X I S T S  O R  I S  P R O P O S E D  

A D D R E S S

852 West Branch Road
S T R E E T ,  R O A D .  R O U T E  O R  O T H E R  D E S C  R  I P T I  V ^ T & ^ A H  I N

King Edward,________ Maryland ^ ^  21705
C O U N T Y S T A T E Z I P  C O D E

Town of Blue Harbor
L O C A L  G O V E R N I N G  B O D Y  W I T H  J U R I S D I C T I O N  O V

8 »* any portion of the activity for wnich authorization •% sought 
If answar i| •'Vai1 g.v« reasons, month and year the activity was C1

□  y e s  J n o

g  w o r k  o n  t h e  d r a w i n g s .

9 . L i s t  a n  a p p r o v a l s  o r  c e r t i f i c a t i o n s  a n d  d e n i a l s  r e c e i v e d  f r o m  o t h e r  f e d e r a l ,  m t e ,  
d i s c h a r g e s  o r  o t h e r  a c t i v i t i e s  a e s c r i o e d  m  t h i s  a p p l i c a t i o n

I S S U I N G  A G E N C Y

Town of Blue 
Harbor

Md DN’R

T Y P E  a p p r o v a l  

Zoning 

Cert i ficat ion

I D E N T I F I C A T I O N  N O

BH25172

DNR258WQ

kO c a i  a g e n c i e s  f o r  a n y  s t r u c t u r e s ,  c o n s t r u c t i o n .

O A T E  O F  A P P R O V A L  O A T E  O F  O E N I A L

6/50/82 

8/12/82

’ 0  A p p ' - c a t i o n  i s  h e r e o y  m a o e  f o r  a  p e r m i t  o r  p e r m i t s  t o  a u t h o r i z e  t h e  a c t i v t ' O s  d e s c r i t j e c  h e r e i n  • c e r t i f y  t h a t  i a m  f a m i l i a r  w i t h  t h e  i n f o r m a t i o n  c o n t a i n e d  • n  
• h i s  a p p l i c a t i o n ,  a n a  t h a t  t o  t h e  o e s t  o f  m y  k n o w l e d g e  a n d  b e l i e f  s u c h  i n f o r m a t i o n  *s t r u e  c o m p l e t e ,  a n a  a c c u r a t e  I f u r t h e r  c e r t i f y  t h a t  I p o s s e s s  t h e  
a u t h o r i t y  t o  u n d e r t a k e  t h e  p r o p o s e d  a c t i v i t i e s  o r  i a m  a c t i n g  t h e  d u l y  a u t h o r i z e d  a g e n t  o f  t h e  a p p l i c a n t

S i g n a t u r e  o f  a p p l i c a n t

Oct. 15, 1982

C A T E S I G N A T U R E  O F  A G E N T O A T E

The app l ica t ion  must be signed by the person u ho desires to  u nJe r tahe  the p roposed  a c t i v i t y  ia p p l ic a n t I  o r  i t  may be signed by a d u ly  
authorised agent i f  the s ta tem en t  in B loch  3 has been f i l l e d  o u t  and signed

i S  U  S  C  S e c t i o n  1001  p r o v i d e s  t h a t  W h o e v e r ,  in  a n y  m a n n e r  w i t h i n  t h e  j u r i s d i c t i o n  o f  a n y  d e p a r t m e n t  o r  a g e n c y  o f  T h e  U n i t e d  S t a t e s  

k n o w i n g l y  a n d  w i l l f u l l y  f a l s i f i e s ,  c o n c e a l s ,  o r  c o v e r s  u p  b y  a n y  t r i c k ,  s c h e m e ,  o r  d e v i c e  1 m a t e r i a l  f a c t  o r  m a k e s  a n y  fa ls e ,  f i c t i t i o u s  o r  

f r a u d u l e n t  s t a t e m e n t s  o r  r e p r e s e n t a t i o n s  o r  m a k e s  o r  u s e s  a n y  fa l s e  w r i t i n g  o r  d o c u m e n t  k n o w i n g  s a m e  t o  c o n t a i n  a n y  f a L e . f i c t i t i o u s  o r  

t . a u d u l e n t  s t a t e m e n t  o r  e n t r y ,  s h a l l  b e  f i n e d  n o t  m o r e  t h a n  $ 1 0 , 0 0 0  o r  i m p r i s o n e d  n o t  m o r e  t h a n  f i v e  y e a r s ,  o r  b o t h

D o  n o t  s e n d  a p e r m i t  p r o c e s s i n g  f e e  w i t h  t h i s  a p p l i c a t i o n  T h e  a p p r o p r i a t e  f e e  w i l l  b e  a s se s sed  w h e n  a p e r m i t  is i s s ued

1 3



General Information
Three types of drawings- Vicinity, Plan, and 
Elevation— are required to accurately depict 
activities (See sample drawings on pages 16 
and 17).

Submit one original, or good quality copy, of 
all drawings on 8 V2 x 1 1  inch white paper 
(tracing cloth or film may be used). Submit 
the fewest number of sheets necessary to 
adequately show the proposed activity. 
Drawings should be prepared in accordance 
with the general format of the samples, 
using block style lettering. Each page 
should have a title block. See check list 
below. Drawings do not have to be prepared 
by an engineer, but professional assistance 
may become necessary if the proje..'. is 
large or complex.

Leave a 1 -inch margin at the top edge of 
each sheet for purposes of reproduction and 
binding.

In the title block of each sheet of drawings 
identify the proposed activity and include 
the name of the body of water; river mile (if 
applicable); name of county and state; name 
of applicant; number cf tho sheet and total 
number of sheets in set; and date the draw­
ing was prepared.

Since drawings must be reproduced, use 
heavy dark lines. Color shading cannot be 
used; however, dot shading, hatching, or 
similar graphic symbols may be used to 
clarify line drawings.

Vicinity Map
The vicinity map you provide will be printed 
in any public notice that is issued and used 
by the Corps of Engineers and other review­
ing agencies to locate the siie of the pro­
posed activity. You may use an existing 
road map or U.S. Geological Survey 
topographic map (scale 1:24,000) as the 
vicinity map. Please include sufficient details

to simplify locating the site from both the 
waterbody and from land. Identify the 
source of the map or chart from which the 
vicinity map was taken and, if not already 
shown, add the following:

Z  location of activity site (draw an arrow 
showing the exact location of the site on 
the map).

Z  latitude, longitude, river mile, if known, 
and/or other information that coincides 
with Block 6  on the application form.

Z  name of waterbody and the name of the 
larger creek, river, bay, etc., that the 
waterbody is immediately tributary to.

Z  names, descriptions and location of 
landmarks.

Z  name of all applicable political (county, 
parish, borough, town, city, etc.) juris­
dictions.

Z  name of and distance to nearest town, 
community, or other identifying loca­
tions.

Z  names or numbers of all roads in the 
vicinity of tha site.

Z  north arrow.

Z  scale.

Plan View
The plan view shows the proposed activity 
as if you were looking straight down on it 
from above. Your plan view should clearly 
show the following:

Z  Name of waterbody (river, creek, lake, 
wetland, etc.) and river mile (if known) at 
location of activity.

Z  Existing shorelines.

Z  Mean high and mean low water lines 
and maximum (spring) high tide line in 

tidal areas.

Z  Ordinary high water line and ordinary 
low water line if the proposed activity is 
located on a non-tidal waterbody.



Average water depths around the 
activity.

Z  Dimensions of the activity and distance 
it extends from the high water line into 
the water.

Z  Distances to nearby Federal projects, if 
applicable.

Z  Distance between proposed activity and 
navigation channel, where applicable.

Z  Location of structures, if any, in
navigable waters immediately adjacent 
to the proposed activity.

Z  Location of any wetlands (marshes, 
swamps, tidal flats, etc.)

Z  North arrow.

Z  Scale.

Z  If dredged material is involved, you must 
describe the type of material, number of 
cubic yards, method of handling, and 
the location of fill and spoil disposal 
area. The drawing should show pro­
posed retention levees, weirs, and/or 
other means for retaining hydraulically 
placed materials.

Z  Mark the drawing to indicate previously 
completed portions of the activity.

Elevation and/or 
Cross Section View
The elevation and/or cross section view is a 
scale drawing that shows the side, front, or 
rear of the proposed activity. If a section 
view is shown, it represents the proposed 
structure as it would appear if cut internally 
for display. Your elevation should clearly 
show the following:

Z  Water elevations as shown in the plan 
view.

□ Water depth at waterward face of pro­
posed activity or, if dredging is pro­
posed, dredging and estimated disposal 
grades.

C  Dimensions from mean high water line 
(in tidal waters) for proposed fill or float, 
or high tide line for pile supported plat­
form. Describe any structures to be built 
on the platform.

C  Cross section of excavation or fill, 
including approximate side slopes.

C  Graphic or numerical scale.

C  Principal dimensions of the activity.

Notes on Drawings*

Z  Names of adjacent property owners who 
may be affected. Complete names and 
addresses should be shown in Block 5 
on E N G  Form 4345.

Z  Legal property description: Number, 
name of subdivision, block and lot 
number. Section, Township and Range 
(if applicable) from plot, deed or tax 
assessment.

□ Photographs of the site of the proposed 
activity are not required; however, pic­
tures are helpful and may be submitted 
as part of any application.

'Drawings should be as clear and simple as possible (i.e., not too "busy").



S A M P L E  DRAWINGS FOR A PERMIT APPLICATION

NOTE THE DRAWINGS SUBMITTED NEED NOT BE PREPARED BY A PROFESSIONAL 
DRAFTSMAN AS IN THESE SAMPLES.
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. . NOTE
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k 15'j/~L 5 ---------PROPOSED PIER AND
A i MOORING PILINGS

SCALE IN FEET 
FROM BLUE HARBOR 
STREET MAP
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-----------------------MHW

TOP OF APPROX. EXIST BANK

NOTES:

1. ALL DEPTHS BASED ON 
MLW= 0 . 0 0  FT.

2. FILTER CLOTH WILL BE 
USED BEHIND BULKHEAD

3. BULKHEAD TO BE PLACED 
BEHIND FRINGE WETLANDS

4. APPROX. 2 0 0  CU. YDS. OF 
UPLAND FILL

N

I
WEST BRANCH RD.

PURPOSE: PREVENT EROSION AND 
PROVIDE BOATING 
ACCESS 

DATUM: MLW
ADJACENT PROPERTY OWNERS:

1. MARY L. CLARK

2. HARRY N. HAMPTON
3.

PLAN VIEW
40

l" : 40 '

FRED R. HARRIS
852  WEST BRANCH ROAD
BLUE HARBOR, MD 21703

80

PROPOSED BULKHEAD PIER 
AND FILL

IN: WEST BRANCH HAVEN RIVER 

AT: BLUE HARBOR 

COUNTY OF; KING EDWARD STATE: MD 

APPLICATION BY: FRED R. HARRIS

SHEET I OF 2 DATE 10-16-82

REV. 11-28-82
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PROPOSED BULKHEAD AND FILL

2-10  0  PILES ON 6 CENTERS 2-10 0  MOORING PILINGS
TO BE LEFT STANDING 4' \  ON 10 CENTERS TO BE
ABOVE DECK _  >  LEFT STANDING

7

MHW
+2.8'

5/8" 0  NUTS AND BOLTS

-------------MLW

AppROx c~rr~̂ JXIST BOTTOM

8” 0  PILE 
20' LONG —*1 
WITH 12'
IN GROUND

25 LONG PILE 
,WITH II" IN 
GROUND

25'

—

0 DENOTES DIAMETER

SECTION A-A
0  4' 8'

PROPOSED GRADP

FILL AREA VARIES 
FROM I' TO 4'

\

2 X 8  CAP

DEAO MAN 
PILE 8" 0 X 8 '

2"X8" WALES 2-OUTSIDE l-INSIDE 
TOP AND BOTTOM

8 " 0  PILINGS ON 6' CENTERS 
6" POINT 7" TO 9" ON BUTT

 5 / 8 " 0  NUT-BOLTS

SECTION B-B  
CONSTRUCTION DETAIL 

P R O PO S ED  BULKHEAD: ELEVATION 
4' 0  4'

MLW 
0.00 

NOTE:
1. ALL TIMBERONCLUDING PIER) PRESSURE 

AND CHEMICAL TREATED
2. ALL HARDWARE (INCLUDING P'ER) HOT 

DIPPED GALVANIZED
3. BULKHEAD TO BE PLACED BEHIND 

FRINGE WET LANDS
4. APPROX. 2 0 0  CU YDS. OF UPLAND FILL

16'- WITH 5 ' ABOVE AND 
II’ BELOW SURFACE

PURPOSE: PREVENT EROSION AND 
PROVIDE BOATING 
ACCESS 

DATUM: MLW
ADJACENT PROPERTY OWNERS:

1. MARY L. CLARK

2. HARRY N. HAMPTON
3.

SECTION VIEWS

FR E D  R. H A RRIS
8 5 2  WEST BRANCH ROAD
BLUE HARBOR, MD 2 1 7 0 3

PROPOSED BULKHEAD PIER 
AND FILL

IN: WEST BRANCH HAVEN RIVER 

AT: BLUE HARBOR 

COUNTY OF: KING EDWARO STATE:MD 

APPLICATION BY: FRED R. HARRIS

SHEET 2 OF 2 DATE 10-16-82

REV. 11-28-82



M DIVISION AND DISTRICT HEADQ UARTERS  
C  DIVISION HEADQ UARTERS  
▲ DISTRICT HEADQ UARTERS

----------------STATE BOUNDARIES
    DISTRICT BO UNDARIES
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MISSISSIPPI
VALLEY SOUTH ATLANTICo-*:

Note In Iowa the eastern bank of the Missouri River is regulated by the Omaha office.



Address correspondence to:

The District Engineer 
U.S. Army Engineer 

District
Please include attention 
line in address.

ALASKA
P.O. Box 898 
Anchorage, AK 
99506-0898 
Attention: NPACO-RF 
907/753-2712

ALBUQUERQUE
P.O. Box 1580 
Albuquerque, N M  

87103-1580 
Attention: SWACO-OR 
505/766-2776

BALTIMORE
P.O. Box 1715 
Baltimore, M D  21203-1715 
Attention: NABOP-R 
301/962-3670 
Joint application with 
New York, Maryland
BUFFALO
1776 Niagara Street 
Buffalo, N Y  14207-3199 
Attention: NCBCO-S 
716/876-5454 x2313 
Joint application with 
New York
CHARLESTON
P.O. Box 919 
Charleston, SC 
29402-0919 
Atention: SACCO-P 
0^3/724-4330

CHICAGO
219 S. Dearborn Street 
Chicago, IL 60604-1797 
Attention: NCCCO-R 
312/353-6428 
Joint application with 
Illinois

DETROIT
P.O. Box 1027 
Detroit, Ml 48231-1027 
Attention: NCECO-L 
313/226-2218 
Joint application with 
Michigan
FT. WORTH
P.O. Box 17300 
Ft. Worth, TX 76102-0300 
Attention: S W FOD-O 
817/334-2681

GALVESTON
P.O. Box 1229 
Galveston, TX 77553-1229 
Attention: S W G C O - R  
409/766-3925

HUNTINGTON
502 8th Street 
Huntington, W V  25701-2070 
Attention: ORHOP-F 
304/529-5487 
Joint application with 
West Virginia
HONOLULU
Building 230. Fort Shatter 
Honolulu, HI 96858-5440 
Attention: PODCO-O 
808/438-9258

JACKSONVILLE
P.O. Box 4970 
Jacksonville, FL 32232-0019 
Attention: SAJRD 
904/791-1659 
Joint application with 
Florida, Virgin Islands
KANSAS CITY
700 Federal Building 
601 E. 12th Street 
Kansas City, M O  64106-2896 
Attention: MRKOD-P 
816/374-3645

LITTLE ROCK
P.O. Box 867 
Little Rock, AR 
72203-0867 
Attention: SWLCO-P 
501/378-5295

LOS ANGELES
P.O. Box 2711
Los Angeles, C A  90053-2325 
Attention: SPLCO-R 
213/688-5606

LOUISVILLE
P.O. Box 59
Louisville, KY 40201-0059 
Attention: ORLOP-F 
502/582-5452

Joint application with
Illinois
MEMPHIS
Clifford Davis Federal 

Building 
R o o m  B-202
Memphis, TN 38103-1894
Attention: LMMCO-G
901/521-3471

Joint application with
Missouri, Tennessee,
Kentucky
MOBILE
P.O. Box 2288
Mobile, AL 36628-00001
Attention: SAMOP-S
205/690-2658
Joint application with
Mississippi
NASHVILLE
P.O. Box 1070 
Nashville, TN 37202-1070 
Attention: ORNOR-F 
615/251-5181 
Joint application with TVA, 
Tennessee, Alabama

rs ooviMMcaT Piujmso or net t in  • - **.4 11:45



D e v e l o p m e n t  i n  A l a s k a ’s  

W a t e r w a y s  a n d  W e t l a n d s

T h e  Corps of Engineers and You



A l a s k a  D i s t r i c t  

U . S .  A r m y  C o r p s  o f  E n g i n e e r s

R e g u l a t o r y  B r a n c h

( 9 0 7 )  7 5 3 - 2 7 1 2
o r  toll f r e e

( 8 0 0 )  4 7 8 - 2 7 1 2

r w lAhe U.S. Army Corps of Engi- wers permit program regulates the development and protection of wa­ters and wetlands so they will he used in the best interests of the public. Congress has delegated this responsibility to the Corps to en­sure the continued wise use, sur­vival and health of these waters through the public interest reviev process.

The Corps has jurisdiction over placing dredged or lill material in wetlands and waterways, construc­tion of any structure in or over navigable and tidally influenced waters, excavation of material from these waters, or any obstruction or alteration in such waters.Section 10 of the River and H ar­bor Act o f 1899 requires Corps permits for any construction or
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I li*«l
activity that alters the navigability 
of the waterways. This includes the 
ocean, rivers, streams, lakes and 
adjacent waterways.

Section 404 of the C lean W ater 
Act o f 1977 requires Corps permits 
for placing dredged or fill material 
in all waters, including wetlands.

These laws apply to all projects 
affecting these waters, from the 
smallest recreational dock to the 
largest commercial undertaking, 
including site development and 
road fills, artificial islands, hank
II,., .. Il.lt!>.!>

protection and utility line cross­
ings.

Structures requiring permits in­
clude bu lkheads with backfill, 
piers, pilings, ramps, breakwaters, 
jetties, groins, stone revetments, 
boathouses and buoys or mooring 
devices.

O ther work requiring perm its 
includes dredging and fill associ­
ated with utility lines, pads to sup­
port structures, dikes and dams, 
stream crossings, stream channeli­
zation, and riprap for shoreline pro­
tection.

4

The Im p o r tan ce  of Wetlands

Wetlands provide direct econom­
ic, social and environmental bene­
fits to the public. They serve as 
buffer areas, protecting the shore­
line from erosion by waves and mod­
erate storm surges. They act as 
natural barriers between develop­

ment and waterways and as storage 
areas during Hoods and storms by 
retaining and gradually releasing 
high waters after subsidence. Wet­
lands often serve as groundwater 
recharge a reas  by replenishing 
sourcesol drinking water. They also 
filler and remove pollutants from 
water.

xd W.I'il

Wetlands are valuable resource 
a re a s . T hey  inc lude  sw am ps, 
marshes, bogs, wet tundra, tidal 
waters, lakes, and stream and river 
systems. They are breeding, spawn­
ing. feeding and nursery areas for 
fish such as salmon and char. Wet­
lands are im portant nesting, feed­
ing and wintering areas for water­
fowl and shorebirds. They are a 
source of food and cover for moose, 
bears, and im portant furbearers 
like beavers and o tte rs . Some 
aqua tic  a re a s  may be the last 
stronghold  for th rea ten ed  and 
endangered species such as the 
Kskimo Curlew. Aleutian Canada 
(loose and Arctic Peregrine Falcon.

5



W a t e r s  R e g u l a t e d  b y  t h e  

C o r p s  o f  E n g i n e e r s

T e r m s  a n d  

D e f i n i t i o n s

D r e d g e d  M a t e r i a l :  M a te r ia l  ex ­
cavated  o r  d re d g e d  (Yo'n water.
Fill  M a t e r i a l :  U sed for th e  p r im a ry  
p u rp o se  of  r e p la c in g  a n  a q u a t i c  
a r e a  w i th  d ry  land  or  o f  c h a n g in g  
th e  b o ttom  e lev a t io n  o f  any  body of 
water.

D i s c h a r g e  o f  D r e d g e d  o r  Fill 
M a t e r i a l :  A ddition  of m a te r ia l  
in to  w a te r ,  in c lu d in g  th e  a d d i ­
t ion  of  m a te r i a l  to a specified 
d is c h a rg e  s i t e  a n d  th e  ru n o ff  or 
overflow from a c o n ta in e d  land 
o r  w a te r  d isposa l  a re a .

H e a d w a t e r s :  T h e  point on a  non- 
tida l  s t r e a m  above w hich  th e  a v e r ­
a g e  a n n u a l  How is less t h a n  live 
cubic feet p e r  second.

N a v i g a b l e  W a te r s :  W ate rs  subject 
to  tin* e b b  a n d  How o f  th e  t id e  
sho rew ard  to  th e  m e a n  h igh  w a te r  
m a r k  a n d / o r  p r e s e n t ly  u se d ,  o r  
have been  u se d  in th e  pas t ,  o r  m ay 
he su sc e p t ib le  to  use  for t r a n s p o r t a ­
t ion  o f  i n t e r s t a t e  com m erce .

O r d i n a r y  H i g h  W a te r :  T h e  line on th e  sho re  e s ta b l i s h e d  by th e  l luc tua -  
I ions of w a te r  ind ica ted  by physical  c h a r a c t e r i s t i c s  such  a s  a clear,  n a t u r a l  
l ine im p re ssed  on th e  ban k ;  sh e lv in g ;  c h a n g e s  in th e  c h a r a c t e r  o f  I h e  soil; 
d e s t ru c t io n  o f  te r r e s t r i a l  v ege ta t ion ;  th e  p re se n ce  of  l i t t e r  a n d  d eb r is ;  or 
o th e r  a p p r o p r ia t e  m e a n s  th a t  co n s id e r  th e  c h a r a c t e r i s t i c s  o f  th e  s u r r o u n d ­
ing a re a .

W e t l a n d s :  A re a s  th a t  a r e  in u n d a te d  o r  s a tu r a t e d  bv su r fa c e  o r  g r o u n d  
w a te r  at a  f requency  a n d  d u r a l  ion su ff ic ien t  to  s u p p o r t  v e g e ta l  ion ty p ic a l ­
ly a d a p te d  for life in s a t u r a t e d  soil cond i t ions .

A d j a c e n t  W e t l a n d s :  B o r d e r in g  or  c o n t ig u o u s  to  w ater .  W e t la n d s  s e p a ­
r a te d  from  ol h e r  w a te r  by such  t h i n g s  a s  c o n s t ru c te d  d ik e s  o r  b a r r i e r s ,  
n a t u r a l  r iv e r  b e r m s  o r  b each  d u n e s  a r e  a lso  "a d ja c e n t  w e t lan d s ."



Any individual, company, corpo­ration or governmenl body plan­ning const rucl ion or lill in waters of tin* United States, including wet­lands, must obtain a permit from the Corps before starting the work. These permits are required on pri­vate land as well as on public land.'lbdetermine whether a permit, is required, contact the Corps. This service is provided by the Corps’ Regulatory Branch at no charge.If the proposed project, requires a permit, a formal application must be submitted. A public notice is issued and a review* is made by other federal, state and local agen­cies and the public. If the project is controversial a public bearing may be held.Corps specialists analyze the im­pacts of the proposed activity, con­

Obtaining a Permit

sidering several important factors, including economics, environmen­tal concerns, water quality, naviga­tion, Hood storage, cultural re­sources, aesthetics, recreation, wa­ter supply, energy needs, safety,
food production and the needs and welfare of the applicant.As a resu 11 of tb is revievv, a n appl i- cant may be required to modify potentially detrimental aspects of the proposed project to comply with



I*"' MumJ'Imm

Hie in t e n t  o f  t h e  laws. P e rm i ts  a r e  
i s sued  by th e  C o r p s ’ d i s t r ic t  e n g i ­
n e e r  w h e n  t h e  p ro jec t  is found to  he 
in th e  p u b lic  in te re s t .  A n a p p l ic a n t  
m u s t  o b ta in  o th e r  federa l ,  s t a l e  a n d  
local p e r m i t s  for t h e  project in a d d i ­
t io n  to  th e  C o rp s  p e rm i t .

C o n s id e ra b le  t im e  a n d  ex p e n se  
m a y  be  s a v e d  by c o n ta c t in g  t h e

• to, Hi'ft lor

C o rp s  for a  p e r m i t  before b e g in n in g  
w o rk  in w a te r w a y s  o r  w e t la n d s .  
P e n a l t ie s  for n o n -co m p l ian c e  w ith  
t h e  law s a r e  h igh .  V io la to r s  a re  
su b je c t  to  f ines  u p  to $2 5 ,0 0 0  p e r  
d ay  o r  im p r i s o n m e n t  for up  to  one  
year ,  or b o th .

F o r  p e r m i t  a p p l ic a t io n  in fo rm a ­
tion  a n d  ju r i s d ic t io n a l  d e t e r m i n a ­
t ions ,  con tac t :

R e g u la to ry  B ra n c h  
A la s k a  D is t r ic t  
U.S. A rm y  C o rp s  o f  E n g in e e r s  
P.O. Box 8 9 8
A n ch o rag e ,  A la s k a  99506-0898  

phone:
(9 0 7 )7 5 3 -2 7 1 2
toll free (8 0 0 )4 7 8 -2 7 1 2

S e n s i t iv i ty  to o u r  n a t io n ’s  im p o r ­
t a n t  n a t u r a l  re sou rces ,  in c lu d in g  
w a te r w a y s  a n d  w e t l a n d s ,  is in th e  
pub lic ’s  b es t  in t e r e s t  -  now  a n d  in 
t h e  fu tu re .  W i th  co o p e ra t io n ,  th e  
need  for d ev e lo p in g  o u r  n a t io n ’s  r e ­
so u rc e s  c a n  be s u c c e s s fu l ly  b a l ­
a n c e d  w i th  t h e  v a l u e s  t h a t  a r e  
im p o r t a n t  to  al l  o f  us.

10-j

A l a s k a  D i s t r i c t  

U . S .  A r m } '  C o r p s  o f  E n g i n e e r s

R e g u l a t o r y  B r a n c h

( 9 0 7 )  7 5 3 - 2 7 1 2
o r  toll f r e e

( 8 0 0 )  4 7 8 - 2 7 1 2



A n ew  n a t io n w id e  po l icy  lias been  p ro p o sed  to 
ac h ie v e  n o  o vera ll  net loss  o f  the n a t io n 's  w etlands .  
U n less  ii is m o d if ie d ,  th is  po licy  w o u ld  app ly  lo 
A laska.  I f  im p le m e n te d ,  it w o u ld  severe ly  im pact 
A la s k a 's  ab i l i ty  to  m a in ta in  its c o n t r ib u t io n  to the 
n a t io n 's  e c o n o m y .

A la s k a  re lies  o n  resou rce  d e v e lo p m e n t  for its 
e c o n o m ic  base ,  yet on ly  KO.(KM) ac re s  o f  w e t lan d s  
have  b ee n  used  fo r  <ill fo rm s  o f  d e v e lo p m e n t  in 
A laska ,  in c lu d in g  the  bu ild ing  o f  to w n s  and  roads .  
T h is  a m o u n ts  lo  0 .0 5 %  o f  A la s k a ’s 170 m il l ion  
acre.-, o f  w e t lands .  In con tra s t ,  the rest o f  the  n a t ion  
has  seen  the  loss o f  o v e r  5 4 %  o f  its w e t l a n d s— a loss  
o v e r  I,(MX) t im es  g re a te r  than the  w e tland  loss in 
A laska.  T h e  need  for  w e tland  p rese rva t ion  is c lea r  in 
the c o n t ig u o u s  4 8  states. In A lask a ,  ho w ev e r ,  a 
p ro b lem  s im p ly  d o e s  not exist.

Alaska Vr/nt ■ ’

A lask a  is a  s la te  o f  vast physica l  d im e n s io n s .  
C o v e r in g  375  m il l io n  ac res ,  it s tre tches  o v e r  2,(KM) 
m ile s  from  w est to  eas t  and  o v e r  l.(KK) m iles  from  
no r th  to  sou th .  T h e  c l im a te  ranges  from  the m o d e r ­
a te  m a r i t im e  in S o u th ea s t  A laska  to  the  ha rsh  arc tic  
on  the  N o rth  S lope .

M ost th ink  o f  A lask a  as  a land o f  great m o u n ­
ta ins ,  yet su rp r i s in g ly ,  abou t 4 5 %  o f  the s t a t e ’s land 
a rea  is c o v e re d  by w etlands .  In fact, w e t lands  a c ­
coun t  for a b o u t  7 4 %  o f  A la s k a ’s n o n -m o u n ta in o u s  
area.  T h u s ,  w e t la n d s  o f  m a n y  types and  desc r ip t ions  
form  the bu lk  o f  the  d e v e lo p a b le  land in the state.

W ith  its r ich e n d o w m e n t  o f  oil and  gas ,  fish, 
m in e ra ls ,  an d  fores ts ,  A laska is A m e r ic a ’s treasure  
ches t  o f  na tu ra l  resources .  A s na t ional  an d  g loba l 
c o n s u m p t io n  t ren d s  d e m a n d  m ore  resou rces ,  A lask a  
will c o n t in u e  to  p ro v id e  a vital part o f  the d o m e s t ic  
supp ly .  A n d  th ro u g h  the w ise  use and  m a n a g e m e n t  
o f  its re so u rce s ,  A la s k a  has the m e a n s  to d iv e r s i fy  its 
e c o n o m y  w h i le  he lp in g  to p rov ide  the n a t io n ’s e s ­
sentia l raw  m a te r ia ls .

T h o u g h  A la s k a  a lready  m a k e s  a subs tan tia l  
co n tr ib u t io n  to  the  n a t io n ’s resou rce  nee d s ,  on ly  a

tiny frac tion  o f  its w e t lan d s  have  been  m odif ied .  
A nd  s in c e  oil and  gas ,  m inera ls ,  f isheries ,  t im ber,  
and  to u r ism  are  the m a in s ta y s  o f  A la s k a 's  ec o n o m y ,  
the e c o n o m ic  im p o r ta n ce  o f  resou rce  dev e lo p m e n t  
c a n n o t  be o v e r lo o k e d  in w etland  polic ies.

’’N o  net lo ss"  ol w e t lands  m e an s  that any  wet 
lands used  fo r  d e v e lo p m e n t  w ou ld  h av e  to  be r e ­
p la ce d  in the  na t ional  w etland  inven to ry  by e i th e r  
c re a t in g  n e w  w e tlan d s  o r  rec la im in g  p rev ious ly  
d is tu rb e d  ones .  M a n y  A laskan  c o m m u n i t i e s  are  
built in w e tlan d s  o r  on  n a r ro w  s tr ip s ’ o f  flat land 
b e tw e e n  m o u n ta in s  and  the sea ,  and  any  ex p a n s io n  
is im p o s s ib le  w ith o u t  sacr if ic ing  so m e  w etlands,  
T h e  s t a t e ’s cap ita l  Ju n e au ,  for e x a m p le ,  w o u ld  not 
h av e  a n  a irpo r t  if  it w a s n ’t lo r  f illing w etlands .  F u r ­
th e rm o re ,  the re  a re  essen tia l ly  no  d is tu rb e d  w e t ­
lands  in the sta te  to  be  rec la im ed. M a n y  pub lic  and  
p r iva te  p ro jec ts  in A laska  w ould  be held  hos tage  to 
the c o s ts  o f  " n o  net loss ."

M o st  co a s ta l  c o m m u n i t i e s  in A la s k a  arc  u n d e r ­
tak ing  port an d  h a rb o r  d ev e lo p m e n t  an d  e x p a n d in g  
m a r in e  repa ir  facili t ies .  M ost have  to  rely on  water- 
b ased  t ran sp o r ta t io n  for  f ish ing , p rocess ing ,  r e c re a ­
t ion, a n d  tou r ism . T h e  in fras truc tu re  m ust  be  built 
for the  m ost  part  ac ro ss  w etlands .

A la s k a ’s e c o n o m ic  base— and  vital co m m u n i ty  
d e v e lo p m e n t  in rural and u rban  A la s k a — w ould  be 
c r ip p le d  if a n a t io n w id e  po licy  o f  “ no  net lo ss"  o f  
w e t la n d s  w a s  a p p l ied  to the 49 th  S tate .  In fact, such  
a p o l ic y  w o u ld  d ep r iv e  A.laskans o f  the ir  right lo 
e c o n o m ic  g ro w th  th ro u g h  ju d ic io u s  d ev e lo p m e n t  o f  
the ir  natura l  resources .  W hi le  the po licy  m ay  be 
ap p l ica b le  to the c o n t ig u o u s  48  s ta tes ,  it is c lea rly  
not a p p ro p r ia te  for A laska .  S u ch  a po licy  in A laska  
w o u ld  a c c o m p l ish  n o th in g  to  s low  w e tlan d  losses  in 
the c o n t ig u o u s  U .S . M oreove r,  A lask a  is a pub lic  
land s ta te ,  w ith  less than  1% o f  its lands  in c o n v e n ­
tional p r ivate  o w n ersh ip .  T h e  federal g o v ernm en t  
o w n s  6 0 %  and  the sta te  2 8 %  o f  A la s k a ’s lands.

A lask a  is a lso  in a u n ique  posit ion  b ecause  o f  the

Timber Irom Alaska's interior is loaded on a ship al the 
Port ol Anchorage.

A laska  N ative  C la im s  S e t t lem en t  A c t  o f  1971. T h is  
law p ro v id ed  c o m p e n sa t io n  in land and  m o n e y  to 
A la s k a ’s na t iv es  in e x c h a n g e  for  the ir  aborig ina l  
c la im s .  C o n g re s s  a lso  in tended  that 'h e  lands  se ­
lected  by  the na t ives  be ava i lab le  for  dev e lo p m e n t .

W r l h i m l s  . n r  A h  r o i l y  S l u c l l y  r i r i p i l n l o d

A d dit iona l  po lic ies  to p ro tec t  w e tlan d s  are  not 
n ec es sa ry  in A laska.  A c o m p re h e n s iv e  set o f  state, 
federa l ,  and  local laws and  reg u la t io n s  e n s u re s  that 
all d e v e lo p m e n t  is ca refu lly  sc ru t in ized  befo re  it 
beg ins .  N ot on ly  that, but ab o u t  h a l f  o f  A lask a  is 
a l ready  p ro tec ted  as federal and  s ta te  parks ,  w ild li fe  
re fuges ,  w ilde rness  areas ,  and  o th e r  co n serv a t io n  
units .  M an y  o f  these lands w ere  se t a s ide  w hen  
C o n g re s s  p assed  the A laska  N ational  In teres t L ands  
C o n se rv a t io n  A ct in 1980, p lac ing  o v e r  100 m il l ion  
ac res  in these  co n serv a t io n  units ,  with the expressed 
purpose that the remaining land he developed. T h e  
coasta l  reg ions  o f  A laska are a lso  p ro tec ted  u n d e r  
the A la s k a  C o a s ta l  Z o n e  M a n a g e m e n t  P rog ram .

T h e  ex is t in g  regula tory  f ra m ew o rk ,  as  w ell as 
A la s k a ’s u n iq u e  geog raph ica l  se t t ing ,  w ill en su re  
that w e t lan d  loss  d ocs  not b ec o m e  a p ro b le m  there. 
A d d in g  a n o th e r  layer  o f  regu la to ry  co n tro l  th rough  
the “no  net lo s s " c o n c e p t  w ou ld  a c c o m p l ish  little but 
to  stifle  e c o n o m ic  g ro w th  th roughou t A la s k a — from 
the sm a lle s t  v illage  to  m etropo li tan  A n c h o ra g e .



"The Mat-Su Borough has the oldest and one of the largest 
agriculturo areas in Alaska, coupled with the entire gamut 
of minerals the nation needs, from coal to gravel, and a 
strong recreation industry. The proposed 'no net loss' 
policy would spell an end to projects supporting those vital 
industries. Can you imagine having to purchase land 
outside Alaska to replace wetlands which had to be 
crossed to build a necessary highway, port, tourist facility 
or school in Alaska ?"- Dorothy Jones, Mayor, Matanuska-Susitna Borough

"Unfortunately, the 'no net loss' poT'y is already being 
enforced by some federal agencies ana its detrimental 
effect is becoming evident. However, Alaska is not the 
problem, nor should it be viewed as the solution to wet­
lands loss in the contiguous United States. Even with 
recent world-class developments, 99.95% of Alaska's 
wetlands are intact. That means there is no effective way 
to create new wetlands in most of Alaska to satisfy the 
demands of such a federal policy."- Don Gilman, Mayor, Kenai Peninsula Borough

“Applied lo Alaska, a national policy of 'no net loss' of 
wetlands has the potential to stop economic development 
in every community. The 'no net loss’ concept is not 
flexible to Alaska's unique position. We deserve a bal­
anced public policy, one which allows responsible devel­
opment while keeping wetland losses to a necessary 
minimum. ’

- Jerome Selby, Mayor, Kodiak Island Borough

“Like many other coastal communities, Juneau highly 
values its wetlands. They serve as wildlife habitat, as 
recharge zones for groundwater, and as recreational sites. 
For us, wetlands also represent the only buildable land 
remaining in our community. Because of our concerns for 
wetland use, we undertook an exhaustive study to identify 
and protect high-valued wetlands and to identify others 
suitable for reasonable development. Yet many believe 
our work has been largely ignored because of a federal 
regulatory scheme that fails to recognize our own para­
mount interests in land use and our ability to represent the 
public interest."- Bruce Botelho, Mayor, City and Borough of Juneau
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BY SEN. FRANK

IN THE SENATE

SENATE JOINT R E S O L U T I O N  NO. <5^

IN THE L E G I S L A T U R E  OF T HE STATE OF A L A S K A  

SI X T E E N T H  LEGISL A T U R E  - SECOND SESSION
'

R e l ating to the "no net loss of w e t­

lands" policy of the U n i t e d  States Army 

Corps ur Engineers and the U nite d States

i

Enviro n m e n t a l  Protec t i o n  Agency, 

j BE IT RESOLVED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

W H ERE AS the D o m e s t i c  P o l i c y  Coun cil is considering advancin g for

I
j Pre sid e n t i a l  approval a n a t i o n a l  "no net loss of w e t l a n d s "  policy; and
l
| WHER EAS the N o v e m b e r  17, 1989, M e m o r a n d u m  of A g r e ement b e t w e e n  the
i

I U n i t e d  States Corps of Enginee rs and the U nited States E n v i r o n m e n t a l  P r o­

tection A g e n c y  fails to dist in g u i s h  A l a s k a ' s  fu ndamentally  dif ferent wet-

i
i lands from those of the other states; and

.

W H E R E A S  the p e r c e i v e d  n e e d  for a "no net loss" p o l i c y  is c aus ed by

, w e t l a n d s  loss in the cont in e n t a l  U nited  States, not in Alaska; and

WH E R E A S  the concept of w e t l a n d s  has b e c o m e  incr easingly expanded since 

; the C le an W a t e r  Act was o r i g i n a l l y  implemented; and

W H ERE AS 8 8 p e r c e n t  of the total land mass of the state is still owned
|)

i' by the f e d e’al or state government, and the state already exercises strict

i;
s control  on its development; and
i

W H ERE AS u n d e r  the e x i s t i n g  d e f i n i t i o n  of wetlands, over 45 p e rcent  or
i

170,000,000 acres of A l a s k a  is clas sified as wetlands in contrast to the
p

other states w h e r e  only a small per cen t a g e  of the area is classed as wet-

.
j l a n d s ; and

WHEREAS over 155,000,000 acres of A l a s k a  are already p r o t e c t e d  in 

federal c o n s e r v a t i o n  units, of w h i c h  over 56,000,000 acres are wilderness;
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WHEREAS the "no net loss wetlan ds" p o l icy fails to recognize the 

effects of permafrost in the state as well as the v a s t  areas of the state 

that cannot be developed; and

WHEREAS the w e tland  areas of the state cover a p p r o x i m a t e l y  170,000,000 

acres and only 80,000 acres, a p p r o x i m a t e l y  0.05 percen t of the wetlands, 

have been altered since 1867; and

WHEREAS the quantity and the quality of wetla nds in the state are not 

endangered;

BE IT RES OLVED by the A l a s k a  State L e g i s l a t u r e  that George Bush, 

President of the United States, is r e s p e c t f u l l y  r e q u e s t e d  to r e scind the 

applica tion to the state of the wetl a n d s  M e m o r a n d u m  of Agreement.

COPIES of this r e s o l u t i o n  shall be sent to the H o n o r a b l e  George Bush, 

President of the United States; Lieut e n a n t  General H e n r y  J. Hatch, Chief of 

Engineers, Commanding General, U.S. A r m y  Corps of Engineers; W i l l i a m  K. 

Reilly, Administrator, U.S. E n v i r o n m e n t a l  P r o t e c t i o n  Agency; and to the 

Honora ble T e d  Stevens and the H o n o rable F r a n k  Murkowski, U.S. Senators, and 

the Honorabl e D o n  Young, U.S. Rep resentative, members of the A l a s k a  d e l e g a­

tion in Congress,

24 j
I
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BY SEN. FRANK

IN THE SENATE

SENATE JOIN T R E S O L U T I O N  NO. 3 4
IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

SIXTE E N T H  L E G I S L A T U R E  - SECOND SESSION

Re l a t i n g  to the "no net loss of w e t­

lands" p o l i c y  of the U n i t e d  States Army 

Corps of Engineers and the U n i t e d  States 

E n v i r o n m e n t a l  Prote c t i o n  Agency.

BE IT RESOLVED B Y  THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

W H EREAS the D o m e s t i c  P o l i c y  Counci l is considering advancing for 

Preside ntial approval a n a t i o n a l  "no n e t  loss of w e t l a n d s "  policy; and

WHEREAS the N o v e m b e r  17, 1989, M e m o r a n d u m  of A g r e e m e n t  b e t w e e n  the

U nited States Corps of E n g i neers and the U n i t e d  States Environ mental P r o­

tection A g e n c y  fails to d i s t i n g u i s h  A l a s k a ' s  f u n d amentally different w e t­

lands from those of the other states; and

W H E R E A S  the p e r c e i v e d  n e e d  for a "no net loss" p o l i c y  is caused by

wetlands loss in the c onti nental U n i t e d  States, not in Alaska; and

W H EFE AS the concept of w e t l a n d s  has b e c o m e  increasingly expanded since 

the Clean W a t e r  A c t  was o r i g i n a l l y  implemented; and

W H E REAS 8 8 p e r c e n t  of the total land m a s s  of the state is still owned

by the federal or state government, and the state a l ready exercises strict 

control on its development; and

WHEREAS u n d e r  the e x i s t i n g  d e f i n i t i o n  of wetlands, or

170,000,000 acres of A l a s k a  is classi f i e d  as w e t lan ds in contrast to the 

other states w h e r e  only a small p e r c e n t a g e  of the area is classed as w e t­

lands; and

federal conser v a t i o n  units, of w h i c h  over 56,000,000 acres a^e wilderness;

and

- 1 -



WHEREAS  the "no net loss w e t l a n d s "  p o l i c y  fails to r e c o g n i z e  the 

effects of permafro st in the state as well as the v a s t  areas of the state 
that cannot be developed; and

W H ERE AS the w e t l a n d  areas of the state cover 

acres and  only 80,000 acres, a p p r o x i m a t e l y  0.05 p e r c e n t  of the wetlands, 

have b e e n  altered  since 1867; and

WHEREAS  the quantity and the quality of w e t l a n d s  in the state are not 

endangered;

BE IT R E S OL VED by the A l a s k a  State L e g i s l a t u r e  that George Bush, 

President of the U n i t e d  States, is r e s p e c t f u l l y  r e q u e s t e d  to r e s c i n d  the 

appli c a t i o n  to the state of the w e t l a n d s  M e m o r a n d u m  of Ag: eement.

COPIES of this r e s o l u t i o n  shall be sent to the H o n o r a b l e  George Bush, 

President of the U n i t e d  States; L i e u t e n a n t  General H e n r y  J. Hatch, Chief of 

Engineers, Commanding General, U.S. A r m y  Corps of Engineers; W i l l i a m  K. 

Reilly, Administrator, U.S. E n v i r o n m e n t a l  P r o t e c t i o n  Agency; and to the 

Honorable Ted Stevens and the H o n o r a b l e  F r a n k  Murkowski, U.S. Senators, anc 

the H o n o rable D o n  Young, U.S. Repres entative, m e m b e r s  of the A l a s k a  d e l e g a­

tion in C o n g r e s s .

M f &
^pp^eowimeteiy 17$,000,00(
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6-187 IE

Original sponsor(s) : SEN. FRANK, Kelly, Coghill, Sturgu.lewski, Uehling,
Pearce, Faiks, Zharoff, Fahrenkamp, Fischer, Binkley, Adams, Halford, 
Szymanski

IN THE SENATE BY THE RE SOURCES C O M M I T T E E

CS FOR S E N A T E  J O I N T  R E S O L U T I O N  NO. 54 (Resources)

IN THE L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

R e l a t i n g  to the "no net loss of w e t ­

lands" p o l i c y  of the United States A r m y  

Corps o f  E n g i n e e r s  and the United States 

E n v i r o n m e n t a l  Protec t i o n  Agency.

BE IT R E S O L V E D  B Y  THE L E G I S L A T U R E  O F  THE S T A T E  OF ALASKA:

W H E R E A S  the Dome stic P o l i c y  C o u n c i l  is c o n s i d e r i n g  a d v a n c i n g  for 

P r e s i d e n t i a l  a p p roval a n a t i o n a l  "no net loss of w e t l a n d s "  policy; and

W H E R E A S  the N o v e m b e r  17, 1989, M e m o r a n d u m  of A g r e e m e n t  b e t w e e n  the 

United States Corps of E n g i neers and the U n i t e d  States E n v i r o n m e n t a l  P r o­

tection  A g e n c y  fails to d i s t i n g u i s h  A l a s k a ' s  f u n d a m e n t a l l y  d i f f e r e n t  w e t­

lands f r o m  those of the other states; and

W H E R E A S  the p e r c e i v e d  n e e d  for a "no n e t  loss" p o li cy is c a u s e d  by 

w e t l a n d s  loss in the conti n e n t a l  U n i t e d  States, not in Alaska; and

W H E R E A S  the concept of w e t l a n d s  has b e c o m e  i n c r e a s i n g l y  e x p anded since 

the Clean W a t e r  Act  was o r i g i n a l l y  implemen ted; and

W H E R E A S  8 8 p e r c e n t  of the total land m a s s  of the state is still owned 

by the federal or state government, and the state a l r e a d y  exercises strict 

control on its development; and

W H E R E A S  under the e x i s t i n g  d e f i n i t i o n  of wetlands, up to 170,000,000 

ajres of A l a s k a  are c l a s s i f i e d  as w e t l a n d s  in c o n trast to the other states 

where only  a small p e r c e n t a g e  of the r.rea is c l a s s e d  as wetlands; and

W H E R E A S  ove r 157,000,000 acres of A l a s k a  are already p r o t e c t e d  in 

federal c o n s e r v a t i o n  units, of w h i c h  ove r 5 6 , 0 0 0 , 0 0 0  acres are f e d e rall y 

d e s i g nated wilderness;  and

W H E R E A S  the "no net loss w e t l a n d s "  p o l i c y  fails to r e c o gni ze the

-1- CSSJR 5 4 (Res)



effects of perma f r o s t  in the state as well as the v a s t  areas of the state 

that cannot be developed; and

W H E R E A S  the w e t l a n d  areas of the state cover up to 170,000,000 acres 

a nd only 80,000 acres, a p p r o x i m a t e l y  0.05 percent of the wetlands, have 

b e e n  a l t e r e d  since 1867; and

W H E R E A S  the q u a n t i t y  and the q u ality of w e t l a n d s  in the state are not 

e n d a n g e r e d ;

BE IT R E S O L V E D  by the A l a s k a  State L e g i s l a t u r e  that G eorge Bush, 

P r e s i d e n t  of the U n i t e d  States, is r e s p e c t f u l l y  r e q u e s t e d  to r e s c i n d  the 

a p p l i c a t i o n  to the state of the w e t lands  M e m o r a n d u m  o f  Agreement.

COPIES of this r e s o l u t i o n  shall be sent to the H o n o r a b l e  G e o r g e  Bush, 

P r e s i d e n t  of the U n i t e d  States; L i e u t e n a n t  G e n eral H e n r y  J. Hatch, Chief of 

Engineers, C o m m a n d i n g  General, U.S. A r m y  Corps of Engineers; W i l l i a m  K. 

Reilly, A d m i n i s t r a t o r ,  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  Agency; and to the 

H o n o r a b l e  T e d  Stevens and the H o n o rable  F r a n k  M urkowski,  U.S. Senators, and 

the H o n o r a b l e  D o n  Young, U.S. Representative, members of the A l a s k a  d e l e g a­

tion in Congress.
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C a p u o l  K m .  514

( A l a s k a  J S i a t c  ^ E e g t  s t a t u r e

j ^ c n a t e

MEMBER 

Finance Cummitlee 

Resources Committee 

l egislative Council 

Special Committee on Banking & 

Economic Development

VICE-CHAIR 

Community & Regional 

Alfairs Committee

TO:

FROM:

RE:

All Senators

Se nator St

Senate Joi/fatHkesolution No. 54 " Relating to 
the 'no net loss of w etlands' p o l i c y  of the 
Un i t e d  States A r m y  Corps of E n g i n e e r s  and the 
Un i t e d  States E n v i r o n m e n t a l  P r o t e c t i o n  Agency."

DATE: J a n u a r y  9, 1990

SJR 54 request s Pre sident G e o r g e  Bush to r e sc ind the 
M e m o r a n d u m  of A g r e e m e n t  (MOA) b e t w e e n  the Corps of Engineers
and the EPA r e g a r d i n g  the "no net loss of w e t l a n d s "  p o l i c y  as
it a p p lies to Alaska.

If enacted, this p o l i c y  could h a v e  a d r a s t i c  e f fect on 
any future d e v e l o p m e n t  in A l a s k a  and I a p p r e c i a t e  the Senates' 
w i l l i n g n e s s  to act quickly in an e f f o r t  to stop t he M O A  which 
is set to go into p la ce on Tuesday, J a n u a r y  16, 1990.

W e t l a n d s  compr ise a small p e r c e n t a g e  of t h e  total land 
area in the lower 48, but they m a k e  up 45% of A l a s k a ' s  land 
b e c a u s e  p e r m a f r o s t  creates c onditions  c o n s i s t e n t  w i t h  wetland s 
definitions. Moreover, we have not e x p e r i e n c e d  a s ignifican t 
loss of w e t l a n d s  in Alaska. Less t h a t  .05 p e r c e n t  (l/20th of 
1 percent) of our wetla nds ha ve been disturbed.

If A l a s k a  is affected b y  t h e  MOA, v i t a l  reso urce
d e v e l o p m e n t  industri es such as fishing, timber, tourism,
mining, and oil & gas could be s e v e r e l y  c o n s t r a i n e d  and 
i n f r a s t r u c t u r e  develo p m e n t  could be curtailed. Even 
s o m e t h i n g  as s imple as b u i ld ing a h o m e  on p r i v a t e  land could 
be p r e v e n t e d  u n d e r  this proposal.

A l a s k a  is u nique in this s i t u a t i o n  and needs special 
co n s i d e r a t i o n  in the form of e x e m p t i o n  from t h e  Corps of 
E n g i n e e r s / E P A  policy, or non-ad o p t i o n  of the policy.

T h a n k  y o u  for y o u r  consideration.
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MEMORANDUM OF AGREEMENT*
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY 
AND? TSE DEPARTMENT OF THE ARMY CONCERNING 
THE DETERMINATION OF MITIGATION UNDER THE 
CLEAN WATER ACT SECTION 404(b)(1) GUIDELINES

B E

A PurpQM

The United State* Environmental Protection Agency (EPA) and the United States 
Department o f the Army (Army) hereby irticulate the policy end procedures to be used 
in the determination of the type and Isvel o f mitigation necessary to demonstrate 
compliance with the Clean Water Act (CWA) Section 4& (b )(l) Guidelines ("Guidelines1*). 
This Memorandum of Agreement (MOA) expresses the explicit intent of the Army and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity o f the Nition’j  waters, including wetlands. This MOA 
Is specifically !!mited to the Section 404 Regulatory Program and is written to provide 
clarification for agency field personnel on the type and level of mitigation required to 
demonstrate compliance with requirements in the Guidelines, The policies and procedures 
discussed herein are consistent with current Section 404 regulatory practices and a n  
provided In response to questions that ha/e been raised about how the Guidelines are 
implemented.

Although the Guidelines are clearly applicable to all discharges o f dredged or fill 
material, including general permits and Corps o f Engineers (Corps) civil works projects, 
this MOA focuses on standard permits (33 CFR TW* focus is intended
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate the need for other regulated activities to comply fully with 
the Guidelines, EPA and Army will seek to develop supplemental guidance for other 
regulated activities consistent with the policies and principles established in this document.

This MOA is a directive fo r Corps and EPA personnel and must be adhered to 
when considering mitigation requirements for standard permit applications. The Corps 
will use this MOA when making its determination o f compliance with the Guidelines with 
respect to mitigation for standard permit applications. EPA will use this MOA in 
developing its positions on compliance with the Guidelines for proposed discharges and will 
reflect this MOA whan commenting on standard permit applications.

'Standard permits are those individual permits which have been processed through 
application o f the Corps public interest nsvfow procedures (33 CFR 325) and EPA’* 
Section 404(b)(1) Guideline*, including pub.kic notice and receipt o f comments. Standard 
permits do not include letters o f permiistan, regional permits, nationwide permits, or 
programmatic permits.
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A. The Council on Environmental Quality (CEQ) has defined mitigation in iti 
regulations it 40 CFR 1508.20 to include: avoiding impacts, minimising: impacts, rectifying 
impacts, reducing impicu over time, and compensating for impacts. The Guideline* 
establish environmental criteria which muit be met for activities to be permitted under 
Section 404.* The types o f mitigation erumtrated by CEQ are compatible with the 
requirements of the Guidelines; however, tis a practical matter, they can be combined to 
form three general types: avoidance, minimization and compensatory mitigation. The 
remainder of this MOA will apeak in termu o f thtse more general types of mitigation,

3. The Clean Water Act and the Guidelines set forth a goal o f restoring and 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to acbieve a goal of no overall m i loss o f values and functions, In focusing the 
goal o f no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of tha nation's wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish :he value o f other waters of the United States, 
which are often o f high value, All waters o f the United States, such as streams, riven, 
lakes, etc,, will be accorded the fttll measure o f protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitutes "appropriate" mitigation shall be based on the values and 
functions o f the aquatic resource that will l>c impacted. This determination shall not be 
based upon characteristics of the proposed project such as need, societal value, or the 
nature or investment objectives of tha project's sponsor. "Practicable" shall b« defined as 
in Section 230.!Q(aX2) o f the Guidelines. However, the level o f mitigation determined to 
be appropriate and practicable under Section 230.10(d) may icad to individual permit 
decisions which do not fully meet this goal because the mitigation measures necessary to 
meet this goal are not feasible, not practicable, or would accomplish only inconsequential 
reductions in impacts. Consequently, it is recognized that no net loss o f wetlands functions 
and values may not be achieved in eftcft ami every permit action, However, it remains a 
goal o f the Section 404 regulatory program to contribute to the national goal o f no overall 
net loss o f the nation's remaining wetlands base. EPA and Army are committed to 
worldng with others through tha Administration's interagency task force and other avenues 
to help achieve this national goal

C. In evaluating standard Section 404 permit applications, as a practical matter, 
information on all facets o f a project, including potential mitigation, is typically gathered 
and reviewed at the same time. Notwithstanding this procedural approach, the Corps will, 
except as indicated below, first make a determination that potential impacts have been 
avoided to the maximum extent practicable; remaining unavoidable Impacts will then be

J(exccpt where Section 404(b)(2) applies).



mitigated to tha exttfit Appropriate and practicable by requiring steps to minimize Impact* 
and, only a* £ !« i resort, compensate for aquatic resource values. This sequence will be 
considered satisfied where the proposed mitigation is in accordance with specific provisions 
o f it dcrpi and EPA approved comprehensive Flan that ensures compliance with the 
compensation requirements of this MOA* as set forth at Section II.B (eximples of such 
comprehensive plans may include Special / j e t  Management Plans, Advance Identification 
areas (Section 230.80), and State Coastal Zone Management Plans). In some 
circumstances, it may be appropriate to deviate from the sequence Mien EPA and the 
Corps agree the proposed discharge is necessary to avoid environ; »ntal harm (e.g., to 
protect a natural aquatic community from saltwater intrusion, chemical contamination, or 
other deleterious physical or chemical Impacts), or EPA and the Corps agree that the 
proposed'discharge can reasonably bo expected to result in environmental gain. This 
environmental gain must be solely attributable to the project itself, exclusive o f benefits 
which may accrue from proposed compensatory mitigation,

In determining "appropriate and practicable" measures to offset unavoidable impacts, 
such measures should be appropriate to the scope and degree o f those Impacts and 
practicable in terms o f cost, casting technology, and logistic* In light of overall project 
purposes. The Corps will give full considsration to the views of the resource agenciea 
when making this determination.

1, Avoidance,J Section 230.10(a) allows permit issuance for only the least 
environmentally damaging practicable alternative/ The thrust o f this, section on 
alternatives is avoidance o f Impacts, Section 230.10(a)(1) requires mat, to be pennittabie, 
an alternative must be the least environmentally damaging practicable alternative. In 
addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for 
non-water dependent activities that do not involve special aquatic sites* arc available and 
2) alternatives that do not involve special .aquatic sites have less adverso impact on the 
aquatic environment. Compensatory mitigitlon may not be used as & method to reduce 
environmental impacts in the selection o f the least environmentally damaging practicable 
alternatives for the purposes o f requirements under Section 230.10(a).

2. Minimization. Section 230.10(d ) states that appropriate and practicable steps to 
minimize the adverse impacts will be required through project modifications and permit

V M icm f H U  JbwrmMtfM tfW H fid m  k * ir  * t  ! « * *  C bdM m  )

j  Avoidance as used in this MOA does not include compensatory mitigation.
'It Is important to recognize that there are circumstances where the impacts of the 

project are so significant that even if alternatives are not available, the discharge may not 
be permitted regardless of the compensatory mitigation pronosed (40 CFR 230.10(c)).

#3pecial aquatic sites include sanctuaries and refuges, wetlands, mud flats, vegetated 
shallows, coral reefs and riffle pool complexes,
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conditions. Subpart H o f the Guideline* describe* teveral (but not all) means for 
minim/zing impacts o f an activity.

3* Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
will be required for unavoidable advene unpacts which remain after all appropriate and 
practicable minimization haa been requimd. Compensatory actions (e.g., restoration of 
existing degraded wetlands or creation of nan-made wetlands) should be undertaken, when 
practicable, in areas adjacent or contiguous to the discharge site (on*n'te compensatory 
mitigation). If on-iite compensatory mitigation is not practicable, oftoite compensatory 
mitigation should be undertaken in the same geographic area (Le., in close physical 
proximity and, to the extent possible, the tame watershed). In determining compensatory 
mitigation, the functional values lost by tne resource to be impacted must be considered. 
In most cases, in-kind compensatory mitigation is preferable to out*of*kind. There is 
com im rl uncertainty regarding the success o f wetland creation or other habitat 
development. Therefore, in determining the nature and extent of habitat development 
of this type, careful consideration should bs given to its likelihood of success. Because the 
likelihood o f success is greater and the impacts to potentially valuable uplands are reduced, 
restoration should be the But option considered.

In the situation where the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, the Corps may consider that mitigation 
as pan of the overall application for purposes of public notice, but avoidance and 
muumization shall still be sought

Mitigation banking may be an acceptable form o f compensatory mitigation under 
specific criteria designed to ensure an environmentally successful bank. Where a mitigation 
bank has been approved by EPA and the Corps for purposes o f providing compensatory 
mitigation for specific identified projects, us* o f that mitigation bank for those particular 
projects will be considered as meeting the requirements of Section 1LC3 o f this MOA, 
regardless of the practicability of other forms o f compensatory mitigation. Additional 
guidance on mitigation banking will be provided. Simple purchase or "preservation" of 
existing wetlands resources may in only exceptional circumstances bs accepted as 
compensator mitigation. EPA and Army will develop specific guidance for preservation 
in the context o f compensatory mitigation at a later date.
III. Otht? Prix*durM

A. Potential applicants for major projects should be encouraged to arrange 
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize advene impacts after developing an understanding of the Guidelines
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requirements by which * future Section <04 permit decision will be made, in addition to 
gaining an understanding of other state or tribal, or local requirements.

B. In achieving the goals . the CWA, the Corps will strive to avoid advene 
impacts and offset unavoidable adverse Impacts to c it in g  aquatic resources. Measures 
which can accomplish this can be identified only through resource assessments tailored to 
the site performed by qualified professionals because ecological characteristics of each 
aquatic site are unique. Functional values should be assessed by applying aquatic site 
assessment techniques generally recognised by experts in the field and/or the best 
professional judgment of federal and state agency representatives, provided such 
assessments fully consider ecological functions included In the Guidelines. The objective 
of mitigation for unavoidable impacts is to offset environmental losses. Additionally for 
wetlands, such mitigation will provide, at i. minimum, one for one functional replacement 
(i.e., no net loss of values)1, with an adequate margin o f safety to reflect the expected 
degree o f success associated with the mitigation plan, recognizing that this minimum 
requirement may not be reievam in come ases, as discussed In Section II.3  of this MOA,

C  The Guidelines are established as the environmental standard for Section 404 
permit issuance under the CWA. Aspects o f a proposed project may be affected through 
a determination o f requirements needed n  comply with the Guidelines to achieve these 
CWA environmental goals. Other reviews, such as NEPA and the Corps public interest 
review, cannot be used to nullify any Guidelines requirements or to justify less rigorous 
Guidelines evaluations.

D. Monitoring is an important aspect o f mitigation, especially in areas o f scientific 
uncertainty. Monitoring should be directed toward determining whether permit conditions 
are complied with and whether the purpcw intended to be served by the condition is 
actually achieved. Any time it is determined that a permittee is in non-compliance with 
mitigation requirements of the permit, the Corps will take action in accordance with 33 
CFR Part 324. Monitoring should not be required for purposes othor than these, although 
information for other uses may accrue from the monitoring requirements* For projects to 
be permitted involving mitigation with higher levels of scientific uncertainty, such as soma 
forms o f compensatory mitigation, long term monitoring, reporting and potential remedial 
action should be required. This can bo required o f the applicant through permit 
conditions.

*In most cases a minimum of 1 to 1 acreage replacement o f wetlands will be required 
to achieve no net loss o f values. However, this ratio may be greater where the functional 
values of the area being impacted are demonstrably high. Conversely, the ratio may be 
less than 1 to 1 for areas where the functional values associated with tha area being 
impactad are demonstrably low and the likelihood o f success associated with the mitigation 
proposal is high.
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E  Mitigation requirements shall ba conditions of standard Section 404 permits. 
Army regulations tuthoraa mitigation requirement! to be added as special conditions to 
an Army permit to satisfy legal requirements (e.g., conditions necessary to satisfy tha 
Guidelines) [33 CFR 325.4(a)], This ensures legal enforceability of the mitigation 
conditions and enhances the level o f compliance. I f  the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably impiamemable or enforceable, the 
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities o f the agencies involved, Furthermore, formal policy 
guidance on or interpretation of this document shall t- t. ad  jointly.

G. This MOA shall take effect thiity (30) days after the date of the last signature 
below, and will apply to those completed standard permit applications which are received 
on or after the effective date. This MOA may be modified or revoked by agreement of 
both parties, or revoked by either party alone upon six (6) months written notice.

Assistant Secretary of the Army 
(CM1 Works)

Assistant Administrator for Water 
U.3. Environmental Protection Agency
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Wetlands:
Implications of "No Net Loss"

A. Issue sum mary
President George Bush is committed to the worthy cause of reversing the 
decline in the nation's remaining wetlands base. The White House 
Domestic Policy Council is acting on a national wetlands policy and 
several recommendations have been developed by the National Wetlands 
Policy Forum in which Alaska has participated.

While RDC shares in the concern about the alarming decline in the 
nation's wetlands base, a new national strategy to protect America's 
wetlands would pose serious impediments to community development in 
Alaska necessary to support present and future populations. The 
emerging "no net loss" wetlands policy would also jeopardize development
of the state's natural resources, even on private lands. Since the majority
of .AL ska's tundra and coastal areas are deemed wetlands, the national
strategy should be modified to conform to the realities and needs of 
A laska,

B, Why Alaska should be exempted from 
"no net loss" theory

I. A laska does no t c o n t r ib u te  to the w e t land s  p rob lem

Alaska wetlands cover more than 170 million acres, accounting for 
over two-thirds of its non-mountainous land. The result is that 
wetlands of many types and descriptions form the bulk of the 
developable land. Therein lies the problem.

Approximately 99 million acres remain o f the 215 million acres of 
wetlands that originally existed in the contiguous United States. 
Consideration of a new federal wetlands policy may have merit for states 
where the majority o f the wetland base has been significantly altered or 
destroyed by erosion, settlement, agriculture, urban and/or industrial 
uses. However. Alaska wetlands are not endangered from a quantity or 
quality perspective. Over 99.95% of Alaska's wetlands remain intact, 
despite world-class energy and minerals development.
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II. "No net loss” Is a Catch-22 for Alaska

Since Alaska has almost double the wetlands acreage of the Lower 48 states, 
application of this national policy would have a disproportionately greater impact 
on the 49th State than on all the Lower 48 states combined. Ironically, the greatest 
impact of a national "no net loss" policy will be in the one state that does nor. have a 
wetlands ioss problem. And thwarting development in Alaska wetlands will do 
nothing toward solving the wetlands problem where it exists -- in tho Lower 48, 
Alaska should be rewarded, not punished for its model wetlands use. Adding the 
"final straw" of regulatory control through the "no net loss" concept would 
accomplish little but to stifle even modest economic growth in urban and rural 
Alaska, especially along the coast where most people live, work and recreate.

III. Alaska wetlands are different

Wetlands throughout most o f Alaska's vast arctic and subarctic regions are 
different from the freshwater marshes and tideiands elsewhere. Much of Alaska's 
wetlands are underlain by permanently frozen ground that makes it impossible for 
these lands to provide most of the functions for which wetlands in the Lower 48 are 
valued. Important functions relating to flood control, ground water recharge and 
water quality maintenance are largely absent from permafrost wetlands. Fish and
wildlife habitats also function differently in arctic wetlands.

In tempcrate-zone wetlands, habitat losses can result in corresponding losses to
animal populations. Wildlife in these areas are clearly limited by wetland 
availability, but there is no shortage of habitat in Alaska's vast wetlands where 
many species o f nesting birds tend to be highly dispersed.

Mortality factors outside Alaska arc the biggest determinants in population sizes of 
many bird species nesting in the arctic. After nesting and rearing their young 
during the brief arctic summer, migratory waterfowl and shorebirds fly south to 
vanishing w in te r in g  grounds in the Lower 48 states and Central and South 
America. In these locations, the birds are highly vulnerable to hunting and 
transmission o f infectious diseases, aggravated by the crowded conditions. In
contrast, there is no evidence that the amount of available s u m m e r  habitat in 
Alaska controls their abundance. The evidence docs show that limited use of 
wetlands , in. Alaska for resource production has not, caused..any measurable effect 
on the w.Udiife‘;p6pUlatibns,' V. • ;

IV. Alaska wetlands are "extra protected"

Recognizing that much of modem day Alaska development occurred following the 
passage of the National Environmental Protection Act, Alaska wetland losses have 
been kept to a minimum. Furthermore, about half of Alaska is already protected as 
federal and state parks, wildlife refuges, wilderness areas and other conservation 
units. Many o f these lands were set aside when Congress passed the Alaska National 
Interest Lands Conservation Act of 1980. Moreover, a comprehensive set of local, 
state and federal laws and regulations ensure that all development on remaining 
lands is carefully scrutinized. The existing regulatory framework docs  and w i l l  
ensu re  that wetland loss does not become a problem.
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C. Emerging policy fru s tra te s  development
I. W ha t is " n o  net loss?"

Strict implementation o f a federal "no net loss" policy would require that wetlands 
acreage used for development would have to be compensated for by purchase, 
restoration or preservation of equivalent wetlands acreage. Such a requirement 
would jeopardize many projects because of enormous offsitc mitigation costs. "No 
net loss" is also a difficult requirement for Alaska where wetlands predominate,
where the bulk o f Alaska is owned by the state and federal governments and where 
there has been relatively little development. Among community projects which 
would be severely impacted by a blanket "no net loss" application are schools, 
health care facilities, airstrips, roads and marine facilities. Even private 
construction projects would fall under the new expensive requirements.

I I .  M em o ra n d um  of A g reem en t

The "no net loss" concept is not yet law nor policy. Moreover, the concept has not
been thoroughly defined and Is open to widely varying interpretation. Yet the
Environmental Protection Agency and the U.S. Army Corps of Engineers have taken
an internal step to implement a "no net loss" policy through a recent Memorandum 
of Agreement on permits under Section 404 of the Clean Water Act.

Application of the MOA will place severe limitations on all future development in 
Alaska and may prevent future energy development in the state. In addition, the 
MOA has been promulgated without opportunity for public comment or interagency 
(state and federal) review, a violation o f the Administrative Procedures Act.

While the agencies maintain that this MOA is merely a clarification o f existing 
policy in light of the national goal of no overall net loss o f wetlands functions and
values, it represents a significant change from the current mitigation
requirements of the section 404 (b) (1) guidelines. The 404 (b) (1) guidelines
do no t call fo r  c om pen sa t io n  in its m it ig a t ion  r e q u i r em en ts  and  have
no t p rev ious ly  been in te rp re ted  to do so. Yet the  MOA sets up a
m i t i g a t i o n  d e c i s i o n m a k in g  p ro c e s s  t h a t  in c lu d e s  c o m p e n s a to r y
m it ig a t io n ,  r e s u l t in g  in  a ve ry  s ig n i f ic a n t  chang e  in the way p ro je c t s  
a re  pe rm it ted . The use of the MOA for implementation of new 404 (b) (1) 
mitigation requirements is in violation of the Administrative Procedures Act.

The? M O A v is riot ’ aP ti/arfflcation of ex is t ing  policy, bu t h ,  in fact, a new 
po licy d i re c t in g  th e  agencies to ach ieve no ne t loss of w etlands . It is 
inappropriate to adopt the goal o f no overall net loss o f  wetlands through the MOA 
process prior to any resolution o f the issue- by the Administration or Congress. The 
MOA clearly undercuts efforts within the Administration and Congress to craft a 
workable wetlands policy. It should be immediately revoked.

II I .  De facto app l ic a t io n  of "n o  ne t loss"

Industry and community leaders across Alaska warn that already some projects are
being held hostage through a de facto application o f "no net loss," even after they
have been designed to avoid and minimize impact to the environment. A case in
point is the Municipality of Anchorage's frustrated efforts to secure the needed
permits to fill in some wetlands adjacent to its port for infrastructure expansion.
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The state and federal agencies participating in the exhaustive permit process all 
agree that the use of the land for port facilities is appropriate. However, they are 
demanding that Anchorage do substantial offsite mitigation. They agree that no
mitigation is possible within the proposed development area, but the agencies want
the city to spend anywhere from $200,000 to $1 million in some other area to create 
or enhance wetlands.

Outside Anchorage, other communities and development projects are facing major 
problems when it comes to wetlands.-For example, federal agencies have asked 
North Slope oil and gas operators to rehabilitate wetlands or replace 
environmentally-scnsltive wetlands as a condition for approving permits on the 
North Slope. The operators note that in lieu of an actual policy, federal agencies 
overseeing wetlands already have cited the "no net loss" goal in requiring
mitigation on a permit by permit basis.

Additionally, native land ownership raises another issue unique to Alaska. Alaska 
natives received approximately 44 million acres of land from the federal
government. These lands were conveyed specifically for development purposes in 
partial compensation for the extinguishment o f thcar claims to aboriginal title, and 
to ease the transition from subsistence to a cash economy. A "no net loss" wetlands 
policy applied to these lands would restrict or preclude both native community 
development and economic opportunities associated with resource development, 
leaving little value to the land.

D. A lternatives for accommodating A laska's position
A resolution passed at the Northwest Alaska Mayors' conference in Noorvik in 
November called on the federal agencies to revise their wetland protection 
programs for Alaska by concentrating on classification and protection o f 
productive wetlands that actually provide vital fish and wildlife and water quality 
benefits. This approach recognizes fundamental differences which set Alaska
wetlands apart from those in other states.

The adoption o f a threshold approach, favored by the Municipality of Anchorage, is 
one possible alternative means to respond to Alaska's unique position. The 
threshold approach would allow states in which cumulative wetlands losses are less
than ’5%-20% of the state's total wetlands to be excluded from provisions o f a 

VljX{UioHal "no. net . loss" policy - ftntil the threshold has- been met and exceeded.
* 'A no th e r" approach would be to more carefully define wetlands, distinguishing 

between "high value" and "low value" wetlands.

£. Recommendation
While the Council is committed to protecting and enhancing those wetlands in
Alaska of greatest productivity and highest value, it believes a "no net loss" policy 
is not appropriate for Alaska. Such a policy in Alaska would accomplish nothing to 
slow wetlands losses in the contiguous U.S. where the root o f  the problem exists.

Instead, RDC favors an approach stressing avo id a n c e  and m in im iza t ion  of wetlands 
disturbances. Such an approach has worked well on the North Slope where the oil 
industry has successfully mitigated wetland losses by avoiding critical habitat and
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reducing the number and size o f facilities. Despite the fact that oil exploration and 
development on the North Slope have resulted in 25% of the nation's daily domestic 
oil production, only 0.05% of the wetlands on the Slope have been disturbed. The 
impact of development has been minimal with no reduction in wildlife population.

RDC looks forward to working with the state and federal government on a national 
strategy that protects America's wetlands while providing flexibility to Alaska's 
unique position, Alaskans can support a balanced public policy, one which allows 
responsible development while keeping wetland losses to a necessary minimum.

F. RDC Action
The Resource Development Council has formed an Alaska Wetlands Action 
Coalition to spearhead a statewide effort to convince decisionmakers in 
Washington, D.C., to accommodate Alaska's unique position in the shaping of 
a national strategy to protect American wetlands.

RDC is organizing community, native and industry leaders under its
wetlands coalition to work on the problem. The Council has assisted local 
communities in developing and advancing resolutions urging President 
Bush to not subject Alaska to a blanket policy that fails to consider the state's 
unique position in the wetlands issue. The Alaska Council of Mayors, Alaska 
Municipal League, the Southeast Conference, the Kenai Peninsula Borough, 
the Municipality of Anchorage, the Northwest Arctic Borough and other 
communities, includ Seward and Nome, have passed resolutions.
Resolutions expressing concern over the impacts o f the proposed federal 
policy to Alaska are pending in a number o f other communities.

RDC has published a detailed brochure focusing on Alaska wetlands and what
the "no net loss" concept means to the state's economy. The brochure has 
been widely circulated throughout the state and has been distributed to key
public officials in the Lower 48. In addition, the Council has featured 
indepth reports of the wetlands issue in its monthly publication, the 
Resource Review.
RDC is working closely with the state and the legislature to adopt a strong 
unified position on wetlands. A major priority of its 1990 legislative agenda is 
to secure a definitive and strong position from the Legislature that
articulates special consideration" iqr Alaska, in any federal "no nct ' Ioss" ' 
wetlands .jpoiicy. In the, new 'year, 'RDC also plans to travel throughout the 
state to give wetlands presentations to affected communities.

For additional information, call RDC at 276-0700.



Enclosed is a briefing paper explaining "no net loss" as 
conceptualized to apply to the nation's wetlands. A lth ough  
the idea is under analysis by the Domestic Policy 
Council, at the direction o f  President Bush , it is n o t
presentlY-a, PQlky.

December 7, 1989

RE: Recent EPA/Army Corps
M emorandum  of Agreement (MOA) 
on the determ ination  of m itigation 
under the Clean W ater Act Section 
404 (b)(1) guidelines

However, with the MOA signed November 14, the 
Environm ental Pro tection Agency and the Army Corps 
of Engineers have asserted "no net loss" is a "goal."
The purp.ose statement directs- that the MOA "must be adhered 
to when considering mitigation requirements for standard 
permit applications." The effective date is December 15, 1989.

In the words of Governor Cowper, "this (MOA) eclipses the 
policy process and leaves States without a role in decisions 
affecting their economic .futures." RDC, the Alaska delegation, 
industry officials, communities and the Governor are 
requesting the MOA be withdrawn.

!, ;ri ; ACTION -NEEDED? 1. W rite P residen t Bush asking th a t
the MOA be rescinded.
(Washington, • D.C. 20500)

Reasons: I t  usurps Domestic Po licy Council
de liberations and violates the Administrative 
Procedures Act by " rule-making without public input.''
2 .  +Send RDC copies of your letter. (RDC will send them to 
the Alaska delegation, ihe Governor, EPA, the Corps and the Domestic 
Policy Council.)
3. File your perm its ASAP to avoid being subjected 
to the MOA, even though it is being challenged.

Resource Development Council Box 100516 'Anchorage, AK. 99510 (907) 276
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C O M M iTm  ON APFRQPfllAriONS 
WAihlNOTQN, DC 20510-A02B

i  uirn u t m m t ' t r n ^ r v  t u , r

December 1 , 1989

The Ho norable R i c h a r d  G« C a r m a n  
Director
Qffice of M a n a g e m e n t  a n d  Bu dge t
Ol d  E x ec uti ve O f f i c e  B u i l d i n g
17th S t r e e t  a n d  P ^ n n r f l v a n i a  A t « i , N.H.
Washington, d .c . 20503

D e a r  Dicks

There are s e ri ous  p r o b l e m s  w i t h  a r e c e n t l y  promulgated 
Corps or E n g i n e e r s /  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  
M e m o r a n d u m  of  A g r e e m e n t  [MQAJ 'concerning permits- under 
section 404 of t h a  C l e a n  W a t e r  Act# T h o  age n c i e s  maintain 
th at this M O A  la m e r e l y  a cla rif i c a t i o n  of ex is t i n g  
m i t i g a t i o n  p o l i c y  in l i g h t  of the n a t i o n a l  g o a l  of no 
overall ne t  loss of w e t l a n d  functions a n d  values. We 
disagree. ^

Whi le the a p p l i c a t i o n  of this m o a  t o  A l a s k a  has the 
potential f o r  d i sa ste r, it is o b j e c t i o n a b l e  o n . m u c h  broader 
grounds. It is n o t  a c l a r i f i c a t i o n  of e x i s t i n g  policy. The 
'Corps a dmi ts t h a t  the "no overall net loss" goal had not 
been a r t i c u l a t e d  b e f o r e  this MOA# it is, in fact, a new 
po l i c y  s e t t i n g  an o b j e c t i v e  of  no n et loss of wetlands,/and 
d i r e c t i n g  t h e  a g e n c i e s  t o  use e x i s t i n g  m i t i g a t i o n  policies 
Lu a c h i e v e  t h a t  o b j e c t i v e .

As such, it u n d e r c u t s  and supercedes e f f o r t s  within the 
A d m i n i s t r a t i o n  a n d  i n  C o n g r e s s  to a r t i c u l a t e  a workable no 
o v er all  n e t  loss p o l i c y  f o r  w etlands protection. Further, 
it  has b e e n  p r o m u l g a t e d  w i t h o u t  o p p o r t u n i t y  for public 
comment, in v i o l a t i o n  o f  the A d m i n i s t r a t i v e  procedures Act.

E i t h e r  of t h ese  o b j e c t i o n s  w o u l d  j u s t i f y  revocation of 
this M O A  —  a ste p w h i c h  we u r g e  be t a ke n immediately- A n d  
in a ddi t i o n  t o p o l i c y  a n d  procedural i s s u e * , th ere «■ 
substantive p r o b l e m s  w i t h  it as well. P u t t i n g  it simply, 
im ple men tat ion  of t h i s  M O A  ca n  not be d o n *  w ith  the 
fl ex i b i l i t y  w h i c h  the age ncies claim to have worked into the 
document.
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Both a g e n c i e s  a d m i t  th at no m e a s u r i n g  s t i c k  haa been 
ag r e e d  to f o r  d e t e r m i n i n g  w h e t h e r  t h e y  a r e  m e e t i n g  thie n e w  
goal. Th e  C o r p s  does n o t  k n o w  if it is t r y i n g  to achieve no 
net leas of w e t l a n d  funct ion s at a  Dis tri ct,  Region, State 
or Na tional level. The* M O A  c xaims to r e c o g n i z o  that no no t  
•loss m a y  n o t  b e  ach iev ed in e a c h  p e r m i t .  But in the abs enc e 
of guidance, t h e  agencies w i l l  b y  d e f a u l t  —  t r y  to 
achieve no n e t  loss o n  a p e r m i t  b y  p e r m i t  basis.

The M O A  e f f e c t i v e l y  r e q u i r e s  n o  n e t  lose to >e the 
objective in  e a c h  pe rmi t decision. U n d e r  t h e  MOA, this 
ob jective w o u l d  be  a b a n d o n e d  o n l y  u n d e r  l i m i t e d  
c i r c u m s t a n c e s . The abs enc e of a n  a l t e r n a t i v e  measuring, 
stick for ces  a  d e c i s i o n  i n e a c h  c a s e  b e t w e e n  abandoning the 
na tional g o a l  and r e j e c t i n g  the c l a i m  o f  special 
ci rcu mstance. This is partlt ,larly c r i t i c a l  in Alaska. As 
yo u  know, 6 0 %  of A l a s k a  is e s t i m a t e d  to b e  wetlands. W h i l e  
the “S o u t h  48" has Idst 54% of its w e t l a n d s ,  Al a s k a  has a 
net loss t o  d a t e  of ,05% o f  its w e t l a n d s .  W e  w o n t  to be 
pa rt of t h e  n a t i o n a l  p r o g r a m  a n d  w e  w a n t  t o protect our 
wetlands, b u t  a n  area 1/5th the si ze o f  t h a  w h ol e United 
States s h o u l d  b e  l o o k e d  at as a w h o l e  a n d  n o t  on a permit by 
permit basis.

T h e r e  is a n e e d  for a nation al w e t l a n d s  policy, w h i ch 
should i n c l u d e  a  goals of no o v er all  n e t  loss, Alaska c a n  
pl ay a c o n s t r u c t i v e“role i n  s h ap ing  a f l e x i b l e  but effective 
we tlands p o l i c y ,  a n d  can ba. a c c o m m o d a t e d  b y  such a policy.

•

However, th is M O A  does not a d v a n c e  t h a t  cause. It is 
more of a b a r r i e r  t h a n  a he lp to d e v e l o p i n g  a workable 
w e t l a n d s  p o l i c y .  Xt sh oul d be revoked. Xf it is not going 
to bo revoked , t h e n  it sh o u l d  be w i t h d r a w n  a n d  subjected to 
a p p r o p r i a t e  p u b l i c  comment.. A t  the v e r y  lea s t  it should be 
limited to t h e  48 c ont igu ous  states a n d  a special study m a d e  

• of A l a s k a ' s  n e e d  for a p o l i c y  o f p r o t e c t i o n  of .special 
' wetlands a n d  ■ re c o g n i t i o n  of o u r  r i g h t  to uoe c ur Statehood 

and N a t i v e  l a n d s  to assure sur vival of o u r  state.

Co ngr e s s m a n  f o ^ A l l  A l a s k a



AMENDMENT

by FRANK

TO: CSSJR 54 (Resources)

page 1 line 5, delete "Relating to" 

insert "Opposing"
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President Bush has stated that one of his administration's goals is 
reversing the loss of this Nation's wetlands. This idea was under 
analysis by the Domestic Policy Council but, on November 14, 1989, a 
m e morandum of Agreement (MOA) was signed between the EPA and the Corps 
of Engineers, stating that "no-net-loss" is a goal. Effective date was 
December 15, but is r.cw given as January 15, 1990. Operators who wish
to be excluded from this no-net-loss policy must have their Clean Water
Act Section 404 permits filed before January 14, 1990. Because over 170 
million acres of Alaska is technically wetland, many of the small placer 
operations will be forced to cease operations, and the no-net-loss 
policy, if it is allowed to continue, will especially impact future 
development in Alaska, including mining operations and North Slope oil.

Take time to write the President and a few key members of the Senate
Committee on the Environment and Public Works stating that this MOA
should be rescinded because:

1.) This MOA circumvents the Administrative Procedures Act. It 
was made without the opportunity for full public review and 
comment. It implements binding policy in advance of guidance
resulting from consideration of wetland issues by other
departments in the administration and by Congress.

2.) "No-net-loss" must not be applied indiscriminately. Because
of permafrost, much of Alaska is "technically" wetland but 
because much of Alaska remains undeveloped, 99.95% of the 
wetlands remain. Contrast this to a loss of nearly 54% in the 
"lower 48", and the inappropriateness of "no-net-loss" to 
Alaska becomes readily apparent.

3.) This seems to be another area where EPA is establishing more 
power. To have one agency influencing so m a n y  policies 
regarding public lands and industrial development does not 
serve this nation well. A consensus on these matters can only 
be obtained from a broad spectrum of public and government 
agency input at all levels. We need this consensus in order 
to develop rational public policy.

Ag a i n  please take time to write. The approach to wetlands taken by EPA 
and the Corps of Engineers is inequitable to Alaska. If this MOA is not 
protested, it will also be applied in a "broad brush" man n e r  in the 
"lower 48" and again without the opportunity for public input. A 
m a i l i n g  list of potential recipients of your letter is provided on the 
ba c k  of this Action Alert.

NORTHWEST MINING ASSOCIATION
414 PEYTON BUILDING 
SPOKANE WA 99201

( n w m a )

r \

TO: Ail NWMA Members
From: E.A. Johnson

Committee Coordinator

Re: ALASKA WETLANDS, The "No-Net-LvJSS"



The Executive Office of the President 
The White House 
1600 Pennsylvania Ave., NW 
Washington, DC 20500

The Honorable Quentin N. Burdick 
Chairman, Senate Committee on Environment 

and Public Works 
SH-511 Hart Senate Office Bldg. 
Washington, DC 20510-3401

The Honorable John H. Chaffee 
Ranking Minority Member 
Senate Committee on Environment 

and Public Works 
SD-567 Dirksen Senate Office Bldg. 
Washington, DC 20510-3902

The Honorable Steve Symms 
Member, Senate Committee on Environment 

and Public Works 
SH-509 Hart Senate Office Bldg. 
Washington, DC 20510-1202

The Honorable Max Baucus 
Member, Senate Committee on Environment 

and Public Works 
SH-706 Hart Senate Office Bldg. 
Washington, DC 20510-2602

The Honorable Frank Murkowski 
(Leading the Alaska Delegation 
opposing the agreement)

SH-709 Hart Senate Office Bldg. 
Washington, DC 20510-0202

Please send copies of your letters to:

Mr. Steve Borell, P.E.
Acting Exec. Director 
Alaska Miners Association 
501 Northern Lights Blvd. #203 
Anchorage, AK 99503



Alliance for Juneau’s Future, Ina
BEST WISHES FOR GOOD HEALTH AND HAPPINESS IN 1990 AND FUTURE YEARS!!!

JANUARY 1990 PROGRAMS & ACTIVITIES ^  c  i v t  u

January 4, 1990 3 1990
Thursday morning, 7 to 8 am at THE COOKHOUSE p u n  n. UOLDSWORTH

Progress report on the various Alliance Committees including 
an up-date on the Wetlands No Net Loss Policy scheduled for 
implementation on January 15; status of the AJ mine project EIS; 
status of up-date on Juneau's Twenty Year Power Plan; status of 
of Juneau access EIS and other Alliance committee reports.
Invite member's interests in future Alliance programs and 
activities.

Thursday morninq 10 to 11 am AT THE CENTENNIAL CENTER FOREST SERVICE VISITOR 
 TERTER'THEATRE"^ -------------- --------------- ; ---- ------------

Meeting of Juneau-Klondike Gold Rush planning group; Review of 
plans for developing a gold mining exhibit at Centennial Hall 
and relating this to plans for the observance of the Klondike 
Centennial in Alaska, the Yukon and Seattle.

Thursday, noon-hour AJF, Inc. BOARD MEETING AT THE LIBRARY CONFERENCE ROOM

The Alliance Board will meet at noon in the Library Conference Room
above the downtown parking garage. The agenda will include:
Membership and finance report; the planned January-March Alliance 

meeting/activity schedule; coordination with and possible co- 
location with JEDC, the Greater Juneau Chamber of Commerce, Juneau 
Convention and Visitors Bureau and other organizations; possible 
position statement on issues now before the Alliance. All members
as well as Board Members are welcome to attend.

JANUARY 9, TUESDAY 4:30 to 6:30 PM AT CENTENNIAL HALL

LEGISLATIVE WELCOME RECEPTION AT CENTENNIAL HALL. This welcome 
reception is in partnership with the Greater Juneau Chamber of 
Commerce, Juneau Convention and Visitors Burea and other Juneau 
organizations. All Alliance members are encouraged to welcome 
Alaska's legislators back to Juneau.

JANUARY 11, THURSDAY MORNING, 7 to 8 am AT THE COOKHOUSE

Alliance Committee and Activity Reports

David Dorris, BLM, a brief progress report on the AJ project EIS 
Status Report on the Mayor's Task Force on Fiscal Policy 
and plans for the proposed Community Forum on Fiscal Policy

JANUARY 18, THURSDAY MORNING, 7 to 8 am AT THE COOKHOUSE

Alliance Committee and Activity Reports
Status Report on the Mayor's Task Force on Fiscal Policy & Public Forum 

JANUARY 25, THURSDAY MORNING, 7 to 8 am AT THE COOKHOUSE

The A-J Mine Project; Overview of Mine Application & Project Plans 
Harry Noah - Discussion leader

I



SUMMARY OF GENERAL MEMBERSHIP MEETING, THURSDAY, DECEMBER 21, 1989

This meeting of the Alliance for Juneau's Future began at 7:00 am at the Cookhouse. 
There were 43 in attendance including: Chuck Achberger, David Allison,Bill Brock, 
Tom Cashen, Lee Coffman, John Cooper, Bill Corbus, Dave Dawson, Fred Eastaugh,
Don Harris, Rex Hermann, Ralph Hunt, Randall Jenkins, Jim Kohler, Skip Lakeman, 
Phyllis Lewis, Ladd Macaulay, Neil MacKinnon, Randy March, John McConnochie, Shorty 
and £velyp,Oliver, Tom Pittman, Rudy Ripley, John Sandor, Scott Spickler, Red 

• Swaflsbn, Debbie Talley, Lee Foreman, Susan Russo, Mike McKinnon, Don Tucker, Ira 
Winograd, Bev Ward and Gary Jenkins. Visitors were introduced and everyone 
welcomed.

Because of the Ridoubt Volcano and adverse weather conditions, Senator Ted Stevens 
had to cancel his Ketchkian - Juneau trip. It is expected that he will be visiting 
in Juneau in January or February., at which time we hope to have the Senator meet 
with our membership.

Gary Jenkins gave an excellent presentation on the Corps of Engineers/Environmental 
Protection Agency Memorandum of Agreement which would apply the "No Net Loss Policy 
for Wetlands" to Alaska lands. This Memorandum of Agreement was signed November 
14-15, 1989, and was to take effect 30 days later, but implementation has been 
delayed for 30 days, but is now scheduled for implementation January 15, 1990. The 
Agreement concerns the determination of mitigation measures under the Clean Water 
Act Section 404(b)(1) guidelines.

Loss of wetlands in the 48 "contiguous" states is a serious problem with an 
estimated 54% of such lands disturbed or developed in those states. However, 
about 170 million acres of Alaska falls under the technical definition of wetlands 
and would be subject to this policy. Less than 1 % of Alaska's wetlands have been 
developed, but all of Alaska's wetlands would be be subject to the No Net Loss 
Policy outlined' in this Agreement.

Ira Winograd of the CBJ Staff provided maps which showed the areas within the 
Borough which would be classified as wetlands. Substantial Borough as well as

private lands would be subject to the proposed restriction of this Memorandum of
Agreement.

Gary Jenkins described some of the provisions of the Agreement and summarized the 
impact on both public and private lands. Although development of such private 
lands would be restricted or prohibited, the private land owner is not compensated 
for those restrictions imposed by the government.

The application of a No net Loss Policy for Alaska's 170 million acres of lands 
classified as Wetlands, will be a major obstacle to all forms of development in 
the state. Although this policy has merit in application to the 48 states where 
54 % of the wetlands are developed or disturbed, it is unreasonable to apply this 

same policy to Alaska wetlands, where less than 1 % of such lands are developed.

In discussions which followed, Bev Ward reported that the Arctic Slope Regional 
Corporation had filed a law suit for Declaratory and Injunctive Relief. The City 
and Borough of Anchorage has also filed suit with Fairbanks also considering this 
same action. Governor Cowper has indicated the State of Alaska is also considering
filing suit. In addition to a challenge of the merits of applying this policy to

Alaska, the lawsuits already filed challenge the proposed application of this 
policy without following the public rule-making procedures required by the 
Administrative Procedure Act. This major policy action was developed without 
public hearings or the opportunity for public comment.

This very interesting meeting on this serious question closed at 8 am, with follow- 
up reports planned for future meetings of the Alliance. The Executive Committee of 

the Alliance met following the meeting to consider the Alliance position on this 
and other business. The Executive Committee agrees the proposed No-Net Loss Policy 
should not be applied to Alaska and will consider appropriate action on this matter.
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M E M O R A N D U M  O F  A G R E E M E N T  
B E T W E E N  T H E  E N V I R O N M E N T A L  P R O T E C T I O N  A G E N C Y  
A N D  T H E  D E P A R T M E N T  O F  T H E  A R M Y  C O N C E R N I N G  
T H E  D E T E R M I N A T I O N  O F  MI T I G A T I O N  U N D E R  T H E  
C L E A N  W A T E R  A C T  SECTION .404(b)(1) G UID EL I N E S

I. Purpose

The United States Environmental Protection Agency (EPA) and the United States 
Department of the Army (Army) hereby articulate the policy and procedures to be used 
in the determination of the type and level of mitigation necessary to demonstrate 
compliance with the Clean Water Act (CWA) Section 404(b)(1) Guidelines ("Guidelines"). - 
This Memorandum of Agreement (MOA) expresses the explicit intent of tire Army and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity of the Nation’s waters, including wetlands. This MOA 
is specifically limited to the Section 404 Regulatory Program and is written to provide 
clarification for agency field personnel on the type and level of mitigation required to 
demonstrate compliance with requirements in the Guidelines. The policies and procedures 
discussed herein are consistent with current Section 404 regulatory practices and are 
provided in response to questions that have been raised about how the Guidelines are 
implemented.

Although the Guidelines are clearly applicable to all discharges of dredged or fill 
material, including general permits and Corps of Engineers (Corps) civil works projects, 
this MOA focu:es on standard permits (33 CFR 325.5(b)(1))7. This focus is intended 
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate the need for other regulated activities to comply fully with 
the Guidelines, EPA and Army will seek to develop supplemental guidance for other 
regulated activities c onsistent with the policies and principles established in this document

This MOA is a directive for Corps and EPA personnel and must be adhered to 
when considering mitigation requirements for standard permit applications. The Corps 
will use this MOA when making its determination of compliance with the Guidelines with 
respect to mitigation for standard permit applications. EPA will use this MOA in 
developing its positions on compliance with the Guidelines for proposed discharges and will 
reflect this MOA when commenting on standard permit applications.

;Standard permits are those individual permits which have been processed through 
application of the Corps public interest review procedures (33 CFR 325) and EPA’s 
Section 404(b)(1) Guidelines, including public notice and receipt of comments. Standard 
permits do not include letters of permission, regional permits, nationwide permits, or 
pror/ammatic permits.
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II. Policy

A. The Council on Environmental Quality (CEQ) has defined mitigation in its 
regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing impacts, rectifying 
impacts, reducing impacts over time, and compensating for impacts. The Guidelines 
establish environmental criteria which must be met for activities to be permitted under 
Section 404.2 The types of mitigation enumerated by CEQ are compatible with the 
requirements of the Guidelines; however, as a practical matter, they can be combined to 
form three general types: avoidance, minimization and compensatory mitigation. The 
remainder of this MOA will speak in terms of these more general types of mitigation.

B. The Clean Water Act and the Guidelines set forth a goal of restoring and ~ 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to achieve a goal of no overall net loss of values and functions. In focusing the 
goal of no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of the nation’s wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish the value of other waters of the United States, 
which are often of high value. All waters of the United States, such as streams, rivers, 
lakes, etcx, will be accorded the full measure of protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitutes "appropriate" mitigation shall be based on the values and 
functions of the aquatic resource that will be impacted. This determination shall not be 
based upon characteristics of the proposed project such as need, societal value, or the 
nature or investment objectives of the project’s sponsor. "Practicable" shall be defined as 
in Section 230.10(a)(2) of the Guidelines. However, the level of mitigation determined to 
be appropriate and practicable under Section 230.10(d) may lead to individual permit 
decisions which do not fully meet this goal because the mitigation measures necessary to 
meet this goal are not feasible, not practicable, or would accomplish only inconsequential 
reductions in impacts. Consequently, it is recognized that no net loss of wetlands functions 
and values may not be achieved in each and every permit action. However, it remains a 
goal of the Section 404 regulatory program to contribute to the national goal of no overall 
net loss of the nation’s remaining wetlands base. EPA and Army are committed to 
working with others through the Administration’s interagency task force and other avenues
to help achieve this national goaL

G In evaluating standard Section 404 permit applications, as a practical matter, 
information on all facets of a project, including potential mitigation, is typically gathered 
and reviewed at the same time. Notwithstanding this procedural approach, the Corps will, 
except as indicated below, first make a determination that potential impacts have been 
avoided to the maximum extent practicable; remaining unavoidable impacts will then be

^(except where Section 404(b)(2) applies).
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mitigated to the extent appropriate and practicable by requiring steps to minimize impacts 
and, only as a last resort, compensate for aquatic resource values. This sequence will be 
considered satisfied where the proposed mitigation is in accordance with specific provisions 
of a Corps and EPA approved comprehensive plan tha': ensures compliance with the 
compensation requirements of this MOA, as set forth at Section ILB (examples of such 
comprehensive plans may include Special Area Management Plans, Advance Identification 
areas (Section 230.80), and State Coastal Zone Management Plans). In some 
circumstances, it may be appropriate to deviate from the sequence when EPA and the 
Corps agree the proposed discharge is necessary to avoid environmental harm (e.g., to 
protect a natural aquatic community from saltwater intrusion, chemical contamination, or 
other deleterious physical or chemical impacts), or EPA and the Corps agree that the 
proposed discharge can reasonably be expected to result in environmental gain. This •* 
environmental gain must be solely attributable to the project itself, exclusive of benefits 
which may accrue from proposed compensatory mitigation.

In determining "appropriate and practicable” measures to offset unavoidable impacts, 
such measures should be appropriate to the scope and degree of those impacts and 
practicable in terms of cost, existing technology, and logistics in light of overall project 
purposes. The Corps will give full consideration to the views of the resource agencies 
when making this determination.

1. Avoidance.5 Section 230.10(a) allows permit issuance for oily the least 
environmentally damaging practicable alternative/ The thrust of this section on 
alternatives is avoidance of impacts. Section 230.10(a)(1) requires that, to be permittable, 
an alternative must be the least environmentally damaging practicable alternative. In 
addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for 
non-water dependent activities that do not involve special aquatic sites5 are available and
2) alternatives that do not involve special aquatic sites have less advene impact on the 
aquatic environment. Compensatory mitigation may not be used as a method to reduce 
environmental impacts in the selection of the least environmentally damaging practicable 
alternatives for the purposes of requirements under Section 230.10(a).

2. Minimization. Section 230.10(d) states that appropriate and practicable steps to 
minimize the advene impacts will be required through project modifications and permit

^Avoidance as used in this MOA does not include compensatory mitigation.
'It is important to recognize that there are circumstances where the impacts of the 

project are so significant that even if alternatives are not available, the discharge may not 
be permitted regardless of the compensatory mitigation proposed (40 CFR 230.10(c)).

■̂Special aquatic sites include sanctuaries and refuges, wetlands, mud flats, vegetated 
shallows, coral reefs and riffle pool complexes.
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conditions. Subpan H of the Guidelines describes .several (but not all) means for 
minimizing impacts of an activity.

#

3. Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
will be required for unavoidable adverse impacts which remain after all appropriate and 
practicable minimization has been required. Compensatory actions (e.g., restoration of 
existing degraded wetlands or creation of man-made wetlands) should be undertaken, when 
practicable, in areas adjacent'or contiguous to the discharge site (on-site compensatory 
mitigation). If on-site compensatory mitigation is not practicable, off-site compensatory 
mitigation should be undertaken in the same geographic area (i.e., in close physical 
proximity and, to the extent possible, the same watershed). In determining compensatory 
mitigation, the functional values lost by the resource to bn impacted must be considered. 
In most cases, in-kind compensatory mitigation is preferable to out-of-kind. There is 
continued uncertainty regarding the success of wetland creation or other habitat 
development Therefore, in determining the nature and extent of habitat development 
of this type, careful consideration should be given to its likelihood of success. Because the 
likelihood of success is greater and the impacts to potentially valuable uplands are reduced, 
restoration should be the first option considered.

In the situation where the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, the Corps may consider that mitigation 
as part of the overall application for purposes of public notice, but avoidance and 
minimization shall still be sought.

Mitigation banking may be an acceptable form of compensatory mitigation under 
specific criteria designed to ensure an environmentally successful bank. Where a mitigation 
bank has been approved by EPA and the Corps for purposes of providing compensatory 
mitigation for specific identified projects, use of that mitigation bank for those particular 
projects will be considered meeting the requirements of Section E.C3 of this MOA 
regardless of the practicability of other forms of compensatory mitigation. Additional 
guidance on mitigation banking will be provided. Simple purchase or "preservation" of 
existing wetlands resources may in only exceptional circumstances be accepted as 
compensatory mitigation. EPA and Army will develop specific guidance for preservation 
in the context of compensatory mitigation at a later date.

m . Other Procedures

A  Potential applicants for major projects should be encouraged to arrange 
preapplication meetings with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize adverse impacts after developing an understanding of the Guidelines
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requirements by which a future Section 404 permit decision will be made, in addition to 
gaining an understanding of other state or tribal, or local requirements.

B. In achieving the goals of the CWA, the Corps will strive to avoid adverse 
impacts and offset unavoidable adverse impacts to existing aquatic resources. Measures 
which can accomplish this can be identified only through resource assessments tailored to 
the site performed by qualified professionals because ecological characteristics of each 
aquatic site are unique. Functional values should be assessed by applying aquatic site 
assessment techniques generally recognized by experts in the field and/or the best 
professional judgment of federal and state agency representatives, provided such 
assessments fully consider ecological functions included in the Guidelines. The objective 
of mitigation for unavoidable impacts is to offset environmental losses. Additionally fo r'. 
wetlands, such mitigation will provide, at a m in im um , one for one functional replacement 
(i.e., no net loss of values)*5, with an adequate margin of safety to reflect the expected 
degree of success associated with the mitigation plan, recognizing that this minimum 
requirement may not be relevant in some cases, as discussed in Section II.B of this MOA,

C. The Guidelines are established as the environmental standard for Section 404 
permit issuance under the CWA. Aspects of a proposed project may be affected through 
a determination of requirements needed to comply with the Guidelines to achieve these 
CWA environmental goals. Other reviews, such as NEPA and the Corps public interest 
review, cannot be used to nullify any Guidelines requirements or to justify less rigorous 
Guidelines evaluations.

D. Monitoring is an important aspect of mitigation, especially in areas of scientific 
uncertainty. Monitoring should be directed toward determining whether permit conditions 
are complied with and whether the purpose intended to be served by the condition is 
actually achieved. Any time it is determined that a permittee is in non-compliance with 
mitigation requirements of the permit, the Corps will take action in accordance with 33 
CFR Part 326. Monitoring should not be required for purposes other than these, although 
information for other uses may accrue from the monitoring requirements. For projects to 
be permitted involving mitigation with higher levels of scientific uncertainty, such as some 
forms of compensatory mitigation, long term monitoring, reporting and potential remedial 
action should be required. This can be required of the applicant through permit 
conditions.

tfIn most cases a minimum of 1 to 1 acreage replacement of wetlands will be required 
to achieve no net loss of values. However, this ratio may be greater where the functional 
values of the area being impacted are demonstrably high. Conversely, the ratio may be 
less than 1 to 1 for areas where the functional values associated with the area being 
impacted are demonstrably low and the likelihood of success associated with the mitigation 
proposal is high.



EPAJArmj MOA Concerning Ju  Dtirrminatum o f MUifO/iott undo- th t Socllo* 404(b)(2) GuiAtUmx Pat* *

E. Mitigation requirements shall be conditions of standard Section 404 permits. 
Army regulations authorize mitigation requirements to be added as special conditions to 
an Army permit to satisfy legal requirements. (e.g., conditions necessary to satisfy the 
Guidelines) [33 CFR 325.4(a)]. This ensures legal enforceability of the mitigation 
conditions and enhances the level of compliance. If the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably implementable or enforceable, the 
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities of the agencies involved. Furthermore, formal po licy  
guidance on or interpretation of this document shall be issued jointly.

G. This MOA shall take effect thirty (30) days after the date of the last signature 
below, and will apply to those completed standard permit applications which are received 
on or after the effective date. This MOA may be modified or revoked by agreement of 
both parties, or revoked by either party alone upon six (6) months written notice.

Robert W. Page (dafte) 
Assistant Secretary of the Army 

(Civil Works)

(J LaJuana S. Wilcher (date) 
Assistant Administrator for Water 

U.S. Environmental Protection Agency .
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M EM ORANDA  OF AGREEMENT 
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY 
AND THE DEPARTMENT OF THE ARMY CONCERNING 
THE DETERMINATION OF MITIGATION UNDER THE 
CLEAN WATER ACT SECTION 4€4{b )(l) GUIDELINES

/. Purpest

The United States Environmental Protection Agency (EPA ) end the United States 
Department of the Army (Army) hereby articulate the policy and procedum to be used 
in the determination o f the type and lovel o f mitigation necessary to demonstrate 
compliance with the Clean Water Act (CWA) Seetion 404(b)(1) Ouidelinei (•’Guidelines"). 
This Memorandum of Agreement (MOA) expresses the explicit intent of the Array and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
physical, and biological integrity of the Nstion’i waters, including wetlands. This MOA 
Is sp ec ia lly  limited to the Section 404 Regulatory Program and is written to provide 
clarification for agency field personnel on the type and level of mitigation required to 
demonstrate compliance with requirements in the Guidelines, The policies and procedures 
discussed herein are consistent with curcnnt Section 404 regulatory practices and are 
provided In response to questions that have been raised about how the Guidelines are 
implemented.

Although the Guidelines are clearly applicable to all discharges of dredged or fill 
material, including general permits and Corps o f Engineers (Corps) civil works projects, 
this MOA focuses on standard permits (33 CFR 3 2 5 i (b ) ( l ) ) i . This focus is intended 
solely to reflect the unique procedural aspects associated with the review of standard 
permits, and does not obviate tha need for other regulated activities to comply fully with 
the Guidelines, EPA and Army will seek to develop supplemental guidance for other 
regulated activities consistent with the policies and principles established in this document

This MOA is a directive for Corps and EPA personnel and must be adhered to 
when considering mitigation requirements for standard permit applications. The Corps 
will use this MOA when making determination o f compliance with the Guidelines with 
respect to mitigation for standard permit applications. EPA will use this MOA in 
developing its positions on compliance with the Guidelines for proposed discharges and will 
reflect this MOA when commenting on standard permit applications.

'Standard permits are those individual permits which have been processed through 
application o f the Corps public interest nsview procedures (33 CFR 323) and lSPA’s 
Section 404<b)(l) Guidelines, including puttie notice and receipt o f comments. Standard 
permits do not indude letters o f permission, regional permits, nationwide permits, or 
programmatic permits.
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A. The Council on Environmental Quality (CEQ) has defined mitigation in its 
regulations at 40 CFR 1308.20 to include: avoiding impacts, minimizing impacts, rectifying 
impacts, reducing impacts over time, and compensating for impacts. The Guidelines 
establish environmental criteria which mui t bo met for activities to be permitted under 
Section 404.* The types of mitigation erumerated by CEQ are compatible with tho 
requirements of the Guidelines; however, ns a practical matter, they can be combined to 
form three general types: avoidance, min miration and compensatory mitigation. Tho 
remainder of this MOA will speak in termi o f these more general types of mitigation,

% The Clean Water Act and the Guidelines set forth a goal of restoring and 
maintaining existing aquatic resources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to achieve & goal of no overall net loss o f values and functions, In focusing the 
goal o f no overall net loss to wetlands only, EPA and Army have explicitly recognized the 
special significance of the nation's wetlands resources. This special recognition of wetlands 
resources does not in any manner diminish :he value o f other waters o f the United State®, 
which are often o f high value. All waters o f the United States, such as streams, riven, 
lakes, etc., will be accorded the full measure of protection under the Guidelines, including 
the requirements for appropriate and practicable mitigation. The determination of what 
level of mitigation constitute* "appropriate" mitigation shall be based on the vaiues and 
functions o f the aquatic resource that will l>e imr'icted. This determination shall not be 
based upon characteristics of the proposed project such aa need, societal value, or the 
nature or investment objectives o f the project’s sponsor. "Practicable" shall be defined as 
in Section 230.1Q(aX2) of the Guidelines. However, tho level o f mitigation determined to 
be appropriate and practicable under Section 230.10(d) may lead to individual permit 
decisions which do not fully meet this goal because the mitigation measures necessary to 
meet this goal are not feasible, not prc.vicable, or would accomplish only inconsequential 
reductions in impacts. Consequently, it is recognized that no net loss of wetlands functions 
and values may not be achieved in each anti every permit action, However, It remains a 
goal o f the Section 404 regulatory program to contribute to the national goal of no overall 
net loss o f the nation’s remaining wetlands base. EPA and Army are committed to 
working with others through the Adminisiration’i interagency task force and other avenues 
to help achieve this national goal.

C. In evaluating standard Section 404 permit applications, as a practical matter, 
information on all facets o f ' project, including potential mitigation, is typically gathered 
and reviewed at the same i \  Notwithstanding this procedural approach, the Corps will,
except as indicated below, jt make a determination that potential impacts have been
avoided to the maximum extent practicable; remaining unavoidable Impacts will then be

3(exccpt where Section 404(b)(2) applies).
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mitigated to tha extant appropriate and practicable by requiring steps to minimize Impacts 
and, only a* a last resort, compensate for aquatic resource values. This sequence will be 
considered satisfied where the proposed mitigation is in accordance with specific provisions 
o f a Corps and EPA approved comprehensive plan that ensures compliance with the 
compensation requirements o f this MQA, as set forth at Section II,B (examples of such 
comprehensive plans may Include Special Area Management Plans, Advance Identification 
areas (Section 230,80), and State Coastal Zone Management Plans), In some 
circumstances, it may be appropriate to deviate from the sequence when EPA and the 
Corps agree the proposed discharge is necessary to avoid environmental harm (e,g„ to 
protect a natural aquatic community from saltwater intrusion, chemical contamination, or 
other deleterious physical or chemical impacts), or EPA and the Corps agretv that the 
proposed- discharge can reasonably be expected to result in environmental gain. This 
environmental gain must be solely attributable to the project itself, exclusive of benefits 
which may accrue from proposed compensatory mitigation,

In determining "appropriate and practicable" measures to offset unavoidable impacts, 
such measures should be appropriate to the scope and degree o f those impacts and 
practicable in terms o f cost, existing technology, and logistics in light of overall project 
purposes. The Corps will give full considiratlon to the views of the resource agencies 
when making this determination.

1, Avoidance,J Section 230.10(a) allows permit issuance for only the least 
environmentally damaging practicable alternative/ The thrust o f this section on 
alternatives is avoidance o f Impacts, Section 230.10(a)(1) requires that, to be permittable, 
an alternative must be the least environmentally damaging practicable alternative. In 
addition, Section 230.10(a)(3) sets forth rebuttable presumptions that 1) alternatives for 
non-water dependent activities that do not involve special aquatic sites* arc available and 
2) alternatives that do not involve special nquatic sites have less adverse impact on the 
aquatic environment. Compensatory mitlgt.tlon may not be used as a method to reduce 
environmental impacts in the selection o f the least environmentally damaging practicable 
alternatives for the purposes o f requirements under Section 230.10(a).

2. Minimization, Section 230.10(d) states that appropriate and practicable steps to 
minimize the adverse impacts will be required through project modifications and permit

J Avoidance as used in this M O A  does not include compensatory mitigation,
*It is important to recognize that there are circumstances where the impacts of the 

project are so significant that even If alternatives are not available, the discharge may not 
be permitted regardless of the compensator/ mitigation proposed (40 CFR 230.10(c)).

'Special aquatic sites Include sanctuaries and refuges, wetlands, raud fiats, vegetated 
shallows, coral reefs and riffle pool completes.
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condition*. Subpart H o f tha Guideline* deicribet several (but not all) meant for 
minimizing impact* o f an activity.

3. Compensatory Mitigation. Appropriate and practicable compensatory mitigation 
will be required for unavoidable adverse jnpactt which remain after all appropriate and 
practicable minimization ha* been required. Compensatory actions (e.g., restoration of 
existing degraded wetland* or creation of man.made wetland*) should be undertaken, when 
practicable, in areas adjacent or contiguous to the discharge site (on*sjte compensatory 
mitigation). I f on«*ite compensatory mitigation is not practicable, off-aite compensatory 
mitigation should be undertaken in the same geographic area (Le„ in close physical 
proximity and, to the extent possible, the lame watershed), In determining compensatory 
mitigation, the functional value* lost by the resource to be impacted must be considered. 
In most cases, in-kind compensatory mitigation \t prefarable to out»oMdncL Thera is 
continued uncertainty regarding the success of wetland creation or other habitat 
development. Therefore, in determining the nature and extent of habitat development 
□f this type, careful consideration should b : given to its likelihood of success. Because the 
likelihood o f success is greater and the impacts to potentially valuable uplands are reduced, 
restoration should be the first option considered.

In the situation whcrr the Corps is evaluating a project where a permit issued by 
another agency requires compensatory mitigation, tha Corps may consider that mitigation 
as part of the overall application for purposes o f public notice, but avoidance and 
minimization shall still be sought.

Mitigation banking may be an acceptable form o f compensatory mitigation under 
specific criteria designed to ensure an environmentally successful bank. Where a mitigation 
bank ha* been approved by EPA and the Corps for purposes of providing compensatory 
mitigation for specific identified projects, tut o f that mitigation bank for those particular 
projects will be considered as meeting thi> requirement* o f Section ILC3 of this MOA, 
regardless of the practicability o f other form* of compensatory mitigation. Additional 
guidance on mitigation banking will be provided. Simple purchase or "preservation" of 
existing wetlands resources may in only exceptional circumstances be accepted as 
compensatory mitigation. EPA and Army will develop specific guidance for preservation 
in the context o f compensatory mitigation at a later data.
III. Othfr PrtK tdum

A. Potential applicant* for major projects should be encouraged to arrange 
preapplication meeting) with the Corps and appropriate federal, state or Indian tribal, and 
local authorities to determine requirements and documentation required for proposed 
permit evaluations. As a result of such meetings, the applicant often revises a proposal 
to avoid or minimize adverse impacts after developing an understanding of the Guidelines
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E  Mitigation requirements shall be conditions of standard Section 404 permits. 
Army regulations authorize mitigation requirement! to be added as special conditions to 
an Army permit to satisfy legal requirements (e.g., conditions necessary to satisfy the 
Guidelines) [33 CFR 325.4(a)], This ensures tegal enforceability of the mitigation 
conditions and enhances the level of compliance. I f  the mitigation plan necessary to 
ensure compliance with the Guidelines is not reasonably implememable or enforceable, the 
permit shall be denied.

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory o r regulatory authorities o f the agencies involved. Furthermore, formal policy 
guidance on or interpretation of this document shall be issued jointly.

G. This MOA shall take effect thiity (30) days after the date of the last signature 
below, and will apply to those completed standard permit applications which are received 
on or after the effective date. This MOA may be modified or revoked by agreement of 
both parties, or revoked by either party alone upon six (6 ) months written notice.

Assistant Secretary o f the Army 
(Civil Works)

Assistant Administrator for Water 
U.S. Environmental Protection Agency
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Briefing Paper '

Wetlands:
Implications of "No Net Loss"

A. Issue s u m m a r y

President George Bush is committed to the worthy cause of reversing the 
decline in the nation's remaining wetlands base. The White House 
Domestic Policy Council is acting on a national wetlands policy and 
several recommendations have been developed by the National Wetlands 
Policy Forum in which Alaska has participated.

While RDC shares in the concern about the alarming decline in the 
nation's wetlands base, a new national strategy to protect America's 
wetlands would pose serious impediments to community development in 
Alaska necessary to support present and future populations. The 
emerging "no net loss" wetlands policy would a'so jeopardize development 
of the state's natural resources, _.ven on private lands. Since the majority 
o f  .Alaska's tundra and coastal areas are deemed wetlands, the national 
strategy should be modified to conform to the realities and needs of 
A laska.

B. W h y  Alaska should be exempted from 

"no net loss" theory

I. Alaska does not contribute to the wetlands problem

Alaska wetlands cover more than 170 million acrei, accounting for 
over two-thirds of its non-mountainous land. The result is that 
wetlands o f many types and descriptions form the bulk o f the 
developable land. Therein lies the problem.

Approximately 99 million acres remain o f the 215 million acres of 
wetlands that originally existed in the contiguous United States. 
Consideration o f  a new federal wetlands policy may have merit for states 
where the majority o f  the wetland base has been significantly altered or 
destroyed by erosion, settlement, agriculture, urban and/or industrial 
uses. However, Alaska wetlands are not endangered from a quantity or 
quality perspective. Over 99.95% of Alaska's wetlands remain intact, 
despite world-class energy and minerals development.
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II. "No net loss” Is a Catch*22 for Alaska

Since Alaska has almost double the wetlands acreage o f the tow e r  48 states, 
application of this national policy would have a disproportionately greater impact 
on the 49th State than on all the Lower 48 states combined. Ironically, the greatest 
impact o f  a national "no net loss" policy will be in the one state that does not have a 
wetlands loss problem. And thwarting development in Alaska wetlands will do 
nothing toward solving tho wetlands problem where it exists — in tho Lower 48, 
Alaska should be rewarded, not punished for its model wetlands use. Adding the 
"final straw" of regulatory control through the "no net loss" concept would 
accomplish little but to stifle even modest economic growth in urban and rural 
Alaska, especially along the coast where most people live, work and recreate.

III. Alaska wetlands are different

Wetlands throughout most o f  Alaska's vast arctic and subarctic regions are 
different from the freshwater marshes and tideiands elsewhere. Much o f  Alaska's 
v'Mlands are underlain by permanently frozen ground that makes it impossible for 
these lands to provide most of the functions for which wetlands in the Lower 48 arc 
valued. Important functions relating to Hood control, ground water recharge and 
water quality maintenance are largely absent from permafrost wetlands. Fish and 
wildlife habitats also function differently in arctic wetlands.

In temperate-zone wetlands, habitat losses can result in corresponding losses to 
animal populations. Wildlife in these areas are clearly limited by wetland 
availability, but there is no shortage of habitat in Alaska's vast wetlands where 
many species o f  nesting birds tend to be highly dispersed.

Mortality factors outside Alaska arc the biggest determinants in population sizes of
many bird species nesting in the arctic. After nesting and rearing their young 
during the brief arctic summer, migratory waterfowl and shorebirds fly south to
vanishing w in te r in g  grounds in the Lower 48 states and Central and South 
America. In these locations, the birds are highly vulnerable to hunting and 
transmission o f  infectious diseases, aggravated by the crowded conditions. In 
contrast, there is no evidence that the amount of available summer, habitat in
Alaska controls their abundance. The evidence docs show that limited use of 
wetlands in Alaska for resource production has not caused any measurable effect 
on the wildlife populations.

IV. Alaska wetlands are "ex;tra protected"

Recognizing that much of modem day Alaska development occurred following the 
passage o f the National Environmental Protection Act, Alaska wetland losses have 
been kept to a minimum. Furthermore, about half o f Alaska is already protected as 
federal and state parks, wildlife refuges, wilderness areas and other conservation 
units. Many o f these lands were set aside when Congress passed the Alaska National 
Interest Lands Conservation Act of 1980. Moreover, a comprehensive set o f local, 
state and federal law:', and regulations ensure that all development on remaining 
lands is carefully scrutinized. The existing regulatory framework docs  and w i l l  
ensure  that wetland loss does not become a problem.
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C. Emerging policy frustrates development

I. W ha t is " n o  net loss?"

Strict implementation o f a federal "no net loss" policy would require that vetlands 
acreage used for development would have to be compensated for by purchase, 
restoration or preserva tion of equivalent wetlands acreage. Such a requuemsnt
would jeopardize many projects because of enormous offsite mitigation costs. ' No 
net loss" Is also a difficult requirement for Alaska where wetlands predominate,
where the bulk o f  Alaska is owned by the state and federal governments and where 
there has been re la tively little development. Among community projects which 
would be severely impacted by a blanket "no net loss" application are schools,
health care facilities, airstrips, roads and marine facilities. Even private
construction pro jects would fall under the new expensive requirements.

I I .  M em o ra n d u m  of A g reem en t

T V  "no net loss" concept is not yet law nor policy. Moreover, the concept has not
been thoroughly defined and is open to widely varying interpretation. Yet the 
Environmental Protection Agency and the U.S. Army Corps o f  Engineers have taken 
an internal step to implement a "no net loss" policy through a recent Memorandum 
of Agreement on permits under Section 404 o f  the Clean W ate r  Act.

Application of the MOA will place severe limitations on all future development in 
Alaska and may prevent future energy development in the state. In addition, the 
MOA has been promulgated without opportunity for public comment or interagency 
(state and federal) review, a violation o f  the Administrative Procedures Act.

While the agencies maintain that this MOA is merely a clarification o f existing 
policy in light o f the national goal of no overall net loss o f  wetlands functions and 
values, it represents a significant change from the current m itigation 
requirements of the section 404 (b) (1) guidelines. The 404 (b) (1) guidelines 
do no t call f o r  com pen sa t io n  in its m itiga tion  r e q u i r e m e n t s  and  have  
no t previously b een  in te rp re ted  to do so. Yet the M O A  sets up a 
m i t ig a t io n  d e c i s i o n m a k in g  p r o c e s s  t h a t  in c lud e s  c o m p e n s a t o r y
m it ig a t ion ,  r e s u l t i n g  in a ve ry  s ig n i f ic a n t  change in  the  way p ro je c t s  
a r e  permitted. The use o f the MOA for implementation o f new 404 (b) (1) 
mitigation requirements is in violation of the Administrative Procedures Act.

T h e  MOA is n o t  a c la r i f ic a t ion  o f ex is t ing policy, b u t  is, in fact, a new
policy d irec ting  t h e  agencies to ach ieve  no net lo ss  o f w e tland s . It is
inappropriate to adopt the goal of no overall net loss of wetlands through the MOA 
process prior to any resolution of the issue- by the Administration or Congress. The 
MOA clearly undercuts efforts within the Administration and Congress to craft a 
workable wetlands policy. It should be immediately revoked.

I I I .  De facto app l ic a t io n  of "no  ne t lo ss "

Industry and community leaders across Alaska warn that a lready some projects are 
being held hostage through a de facto application o f "no net loss," even after they
have been designed to avoid and minimize impact to the environment. A case in
point is the Municipality of Anchorage's frustrated efforts to secure the needed 
permits to fill in some wetlands adjacent to its port for infrastmcture expansion.
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The state and federal agencies participating in the exhaustive permit process all 
agree that the use o f  the land for port facilities is appropriate. However, they are 
demanding that Anchorage do substantial offsite mitigation. They agree that no
mitigation is possible within the proposed development area, but the agencies want
the city to spend anywhere from $200,000 to $1 million in some other area to create 
o r enhance wetlands.

Outside Anchorage, other communities and development projects are facing major 
problems when it comes to wetlands. - For example, federal agencies have asked
North Slope oil and gas operators to rehabilitate wetlands o r replace
environmentally-sensitive wetlands as a condition for approving permits on the
North Slope. The operators note that in lieu of an actual policy, federal agencies
overseeing wetlands already have cited the "no net loss" goal in requiring
mitigation on a perm it by permit basis.

Additionally, native land ownership raises another issue unique to Alaska. Alaska 
natives received approximately 44 million acres of land from the federal
government. These lands were conveyed specifically for development purposes in 
partial compensation for the extinguishment o f their claims to aboriginal title, and 
to ease the transition from subsistence to a cash economy. A "no net loss" wetlands 
policy applied to these iands would restrict or preclude both native community 
development and econom ic opportunities associated with resource development, 
leaving little value to the land.

D. Alternatives for accommodating Alaska’s position

A resolution passed at the Northwest Alaska Mayors' conference in Noorvik in 
November called on the federal agencies to revise their wetland protection
programs for Alaska by concentrating on classification and protection o f 
productive wetlands that actually provide vital fish and wildlife and water quality
benefits. This approach recognizes fundamental differences which set Alaska 
wetlands apart from those in other states.

The adoption of a threshold approach, favored by the Municipality o f Anchorage, is 
one possible alternative means to respond to Alaska's unique position. The 
threshold approach would allow states in which cumulative wetlands losses are less 
than 5% -20%  of the state's total wetlands to be excluded from provisions o f  a 
national "no net loss" policy until the threshold has been met and exceeded.
Another approach would  be to more carefully define wetlands, distinguishing 
between "high value" and "lew value" wetlands.

E. R e c o m m e n d a t i o n

While the Council is committed to protecting ana enhancing those wetlands in
Alaska of greatest productivity and highest value, it believes a "no net loss" policy
is not appropriate for Alaska. Such a policy in Alaska would accomplish nothing to 
slow wetlands losses in the contiguous U.S. where the root o f  the problem exists.

Instead, RDC favors an approach stressing a vo id a n c e  and m in im iz a t io n  o f  wetlands
disturbances. Such an approach has worked well on the North Slope where the oil 
industry has successfully mitigated wetland losses by avoiding critical habitat and
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reducing the number and size of facilities. Despite the fact that oil exploration and 
development on the North Slope have resulted in 25%  of the nation's daily domestic 
oil production, only 0.05% of the wetlands on the Slope have been disturbed. The 
impact of development has been minimal with no reduction in wildlife population.

RDC looks forward to working with the state and federal government on a national 
strategy that protects America's wetlands while providing flexibility to Alaska's 
unique position. Alaskans can support a balanced public policy, one which allows 
responsible development while keeping wetland losses to a necessary minimum.

F. R D C  Action

The Resource Development Council has formed an Alaska Wetlands Action 
Coalition to spearhead a statewide effort to convince decisionmakers in
Washington, D.C., to accommodate Alaska's unique position in the shaping of 
a national strategy to protect American wetlands.

RDC is organizing community, native and industry leaders under its 
wetlands coalition to work on the problem. The Council has assisted local 
communities in developing and advancing resolutions urging President 
Bush to not subject Alaska to a blanket policy that fails to consider the state's 
unique position in the wetlands issue. The Alaska Council of Mayors, Alaska 
Municipal L-.aguc, the Southeast Conference, the Kenai Peninsula Borough, 
the Municipality of Anchorage, the Northwest Arctic Borough and other 
communities, including Seward and Nome, have passed resolutions.
Resolutions expressing concern over the impacts o f the proposed federal 
policy to Alaska are pending in a number of other communities.

RDC has published a detailed brochure focusing on Alaska wetlands and what 
the "no net loss" concept means to the state's economy. The brochure has 
been widely circulated throughout the state and has been distributed to key
public officials in the Lower 48. In addition, the Council has featured 
indepth reports of the wetlands issue in its monthly publication, the 
Resource  Review .

RDC is working closely with the state and the legislature to adopt a strong 
unified position on wetlands. A major priority of its 1990 legislative agenda is 
to secure a definitive and strong position from the Legislature that
articulates special consideration for Alaska in any federal "no net loss" 
wetlands policy. In the new year, RDC also plans to travel throughout the 
state to give wetlands presentations to affected communities.

For additional information, call RDC at 276-0700.
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December 7, 1989

RE: Recent EPA/Army Corps
M emorandum  of Agreement (MOA) 
on the determ ination  of m itigation 
under the Clean W ater Act Section 
404 (b)(1) guidelines

Enclosed is a briefing paper explaining "no net loss" as 
conceptualized to apply to the nation's wetlands. A lth ough  
the idea is under analysis by the Domestic Policy 
Council, at the direction o f  President Bush , it is n o t
pr.ss giLtly a..— policy.*

However, with the MOA signed November 14, • the 
Environm ental P ro tection Agency and the Army Corps 
of Engineers have asserted "no net loss" is a "goal."
The purp.ose statement directs- that the MOA "must be adhered 
to when considering mitigation requirements for standard 
permit applications." The effective date is December 15, 1989.

In the words of Governor Cowper, "this (MOA) eclipses the 
policy process and leaves States without a role in decisions 
affecting their economic .futures." RDC, the Alaska delegation, 
industry officials, communities and the Governor are 
requesting the MOA be withdrawn.

ACTION NEEDED: 1. W rite P residen t Bush asking th a t
the MOA be rescinded.
(Washington, D.C. 20500)

Reasons: I t  usurps Domestic Po licy  Council
de liberations and violates the Administrative 
Procedures Act by " ru le-making without public input."
2 , +Send RDC copies of your letter, (r d c  will send them to 
the Alaska delegation, the Governor, EPA, the Corps and the Domestic 
Policy Council.)
3. File your perm its ASAP to avoid being subjected 
to the MOA, even though it is being challenged.

& *$(%  1l £76
Resource Development Council Box 100516 ‘Anchorage, AK. 99510 (907) 276-Oii
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Alaska's Mayors Speak Out.

"The Mat-Su Borough has (he oldest and one of the largest 
agriculture areas in Alaska, coupled with the entire gamut 
of minerals the nation needs, from coal to gravel, and a 
strong recreation industry. The proposed 'no net loss' 
policy would spell an end to projects supporting those vital 
industries. Can you imagine having to purchase land 
outside Alaska to replace wetlands which had to be 
crossed to build a necessary highway, port, tourist facility 
or school in Alaska?”
-  Dorothy Jones, Mayor, Matanuska-Susitna Borough

"Unfortunately, the 'no net loss' policy is already being 
enforced by some federal agencies and its detrimental 
effect is becoming evident. However, Alaska is not the 
problem, nor should it be viewed as the solution to wet­
lands loss in the contiguous United States. Even with 
recent world-class developments, 99.95% of Alaska's 
wetlands are intact. That means there is no effective way 
to create new wetlands in most of Alaska to satisfy the 
demands of such a federal policy."

- Don Gilman, Mayor, Kenal Peninsula Borough

"Applied to Alaska, a national policy o l 'no net loss' of 
wetlands has the potential to stop economic development 
in every community. The ‘no net loss' concept is not 
flexible to Alaska's unique position. We deserve a bal­
anced public policy, one which allows responsible devel­
opment while keeping wetland losses to a necessary 
minimum."

-  Jerome Selby, Mayor, Kodiak Island Borough

“Like many other coastal communities, Juneau highly 
values its wetlands. They serve as wildlife habitat, as 
recharge zones for groundwater, and as recreational sites. 
For us, wetlands also represent the only buildable land 
remaining in our community. Because of our concerns for 
wetland use, we undertook an exhaustive study to identify 
and protect high-valued wetlands and tc identify others 
suitable for reasonable development. Yet many believe 
our work has been largely ignored because o f a federal 
regulatory scheme that fails to recognize our own para­
mount interests in land use and our ability to represent the 
public interest."
-  Bruce Botelho, Mayor, City and Borough of Juneau

ALASKA'S 
WETLANDS

" N o  Net Loss" and W h a t  It M e an s to 

Alaska’s Ec o n o m y
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Alaska's Wetlands 

Are Not In Danger

Comparison o l W elland Losses 
In A laska and C ontiguous U.S.

Alaska C o n tig u o u s  U S

0.05% los t (80,000 acres)

In  the con tiguous Un ited  States, deve lopm en t 
has taken a to ll on  w etlands, o v e r 5*1% o f  w hich have 
been affected . A nd w etland  use continues at a h igh 
rate from  ag ricu ltu re , hum an settlem ent, industry , 
and other causes. It is c le a r that w etland loss  in the 
rest o f  the nation is an im portan t issue.

In contrast. A la sk a  has ach ieved its e conom ic  
im portance to the nation w ith the disturbance o f  o n ly  
about 8 0 ,0 0 0  acres o f  the state 's wetlands. T h is  
represents on ly  0 .0 5 %  o f  the estim ated 170  m i llio n  
acres o f  wetlands in A la sk a  at the time A la sk a  
became a te rrito ry  in 1867 . E ven  i f  that 8 0 ,0 0 0  acres 
c ou ld  l>e to ta lly  retu rned to the ir o rig in a l status, the 
resu lt w ou ld  be insign ificant, both in te rm so f A la sk a 's  
w etlands and those o f  the nation as a w ho le . Such  
resto ra tion  w ou ld  o ffs e t the lo ss  o f  wetlands in the 
contiguous 4 8  slates by  o n ly  seven onc-hundrcdths 
o f  one  percent (0 .0 7 % ) .

In  a nationw ide perspective , the cu rren t annua l 
w etland reduction o f  2 7 5 ,0 0 0  acres in the con tiguous 
4 8  states is about three and o n e -h a lf tim es the to ta l 
estim ated acreage o f  a l l w etlands used in A la sk a
since 1867 .

ALASKA C O N SER VA TIO N  UNITS*
3  National Wildlife Refuge

.3 National Parks, Preserves, and Monuments
S  BLM Land (NCA, NRA)
\ )  National Wild and Scenic River 
3  National Forest System 
31 State Parks

‘ NOTE: This map does not Include sta le game refuges, 
critical habitat areas, and game sanctuaries.

SOURCE: U .S.G .S. Alaska Map E (1987 )

This map shews Alaska s major stale andlodeialconser- 
ration units, wh^h account lor about haitnt the land in the 
stale These units intrude wldlite rehnjei. parks, forests, 
and recreation areas In tact. Alaska has 61% ol all 
federally designated Wilderness lands Much otthe land 
oulstdo o l those consenralion units in Alaska is consid­
ered Hollands under the broad letter at detention

Tho Trans-Alaska Pioeline, 
Alaskan economic iifuhne

North Slope oiltrolds 
pfcvkUt 25% o l U.S. 
domestic w l production, 
yul less than 002%  ot 
Alaska's wetlands have 
been disturbed by this 
development

Alaska's Econom y Is 
Important To The Nation

Alaska's Porconlagos o t 
Total U.S. {resources

Dutch Harbor in the Aleutians serves 
a large tishing lleet. which depends 
on adequate port and processing 
lacilities.

Con morcial 
Fish Calcti

A la ska  has ach ieved  its cu rren t le v e l nr d eve lopm en t 
w hile p reserv ing  99.95% o f  its wetland ac .e ag c . S u re ly , 
en v ironm en ta lly  sound deve lopm en t o f  the s ta te 's  huge 
resource poten tia l can p roceed w ithout any s ign ifican t 
impact to its w etlands. The  continued econ om ic  v ia b ility  
o f  the state depends on  it.

P riva te  sector industries associated w ith  the d e v e lo p ­
ment o f  A la sk a 's  resou rces fo rm  the c o rn e rs to n e  o l 
A la ska 's  econom y and fund 95% o f  state g ove rnm en t 
opera tion  and serv ices.

The A la ska  sea food  industry  accoun ts fo r  a p p ro x i­
m ate ly  50% o f  the na tion 's  com m erc ia l fish  catch , w h ile  
A la ska 's  o i l industry  p rov id es 25% o f  U .S . d om es tic  o i l 
p roduction . The state a ls o  has 30% o f  the nation 's oil 
reserves. The  unpa ra lle led  beauty o f  A la sk a  has lo n g  
been one o f  the state 's greatest resou rces, a ttrac ting  
hundreds o f  thousands o f  v is ito rs  each year.

H a rd rock  m ine ra ls  m ay be A la sk a 's  g rea te s t u n d e ­
ve loped resource . O f  the 30 m inera ls  the U .S . m ust now 
purchase ab road , 2 2  a re  fou nd  in A la sk a , m any  in  c o m ­
m erc ia l concentra tions. A bou t 50% o f  the na tion 's c o a l 
reserves are found  in A la sk a . S om e  16%  o f  the c o m m e r­
c ia l fo rest lands in the U .S . a re  in A la ska .

I f  A la ska  is to con tinue to d eve lop  its p riv a te  s e c to r 
and contribu te its resou rces to the na tion , re a s o n a b le  
expansion o f  the sta te ’ s in frastruc tu re  m ust be allowed. 
This w i l l in ev itab ly  inc lude ca re fu l use o f  w e t la n d s . 
Ports, roads , a irports , v is ito r fac ilit ie s , and o th e r v ita i ;n -  
frastructure are key to m ain ta in ing the v ia b ility  o f  A la s k a ' s 

basic econom y.

Logging and tishing are important 
olements in the economy o l 
Southeast Alaska.



“No Net Loss” Threatens 
Alaska's Economic Independence

A new nationwide policy has been proposed to 
achieve no overall net loss of the nation’s wetlands. 
Unless it is modified, this policy would apply to 
Alaska. If implemented, it would severely impact 
Alaska's ability to maintain its contribution \to the 
nation’s economy.

Alaska relies on resource development for its 
economic base, yet only 80.000 acres of wetlands 
have been used for nil forms of development in 
Alaska, including the building of towns and roads. 
This amounts to 0.05% of Alaska’s 170 million 
acres of wetlands. In contrast, the rest of the nation 
has seen the loss of over 54% of ils wetlands— a less 
over 1,000 times greater than the wetland loss in 
Alaska. The need for wetland preservation is clear in 
the contiguous 48 states. In Alaska, however, a 
problem simply docs not exist.

Alaska Depends on Its Resources

Alaska is a state of vast physical dimensions. 
Covering 375 million acres, it stretches over 2,000 
miles from west to cast and over 1,000 miles from 
north to south. The climate ranges from the moder­
ate man'ime in Southeast Alaska to the harsh arctic 
on the North Slope.

Most think of Alaska as a land of great moun­
tains, yet surprisingly, about 45% of the state’s land 
area is covered by wetlands. In fact, wetlands ac­
count for about 74% of Alaska’s non-mountainous 
area. Thus, wetlands of many types and descriptions 
form the bulk of the developable land in the state.

With its rich endowment of oil and gas, Fish, 
minerals, and forerts, Alaska is America’s treasure 
chest of natural resources. As national and global 
consumption trends demand more resources, Alaska 
will continue to provide a vital part of the domestic 
supply. And through the wise use and management 
of its resources, Alaska has the means to diversify its 
economy while helping to provide the nation’s es­
sential raw materials.

Though Alaska already makes a substantial 
contribution to the nation’s resource needs, only a

tiny fraction of its wetlands have been modified. 
And since oil and gas, minerals, Fisheries, timber, 
and tourism arc the mainstays of Alaska's economy, 
the economic importance of resource development 
cannot be overlooked in wetland policies.

Alaska Has a Right to Develop Its Economy

“No net loss” of wetlands means that any wet­
lands used for development would have to be re­
placed in the national wetland inventory by either 
creating new wetlands or reclaiming previously 
disturbed ones. Many Alaskan communities are 
built in wetlands or on narrow strips of flat land 
between mountains and the sea, and any expansion 
is impossible without sacrificing some wetlands. 
The state’s capital Juneau, for example, would not 
have an airport if it wasn’t for Filling wetlands. Fur­
thermore, there are essentially no disturbed wet­
lands in the state to be reclaimed. Many public and 
private projects in Alaska would be held hostage to 
the costs of "no net loss.”

Most coastal communities in Alaska are under­
taking port and harbor development and expanding 
marine repair facilities. Most have to rely on water- 
based transportation for fishing, procc’sing, recrea­
tion, and tourism. The infrastructure must be built 
for the most part across wetlands.

Alaska’s economic base— and vital community 
development in rural and urban Alaska-—would be 
crippled if a nationwide policy of “no net loss" of 
wetlands was applied to the 49th State. In fact, such 
a policy would deprive Alaskans of their right to 
economic growth through judicious development of 
their natural resources. While the policy may be 
applicable to the contiguous 48 states, it is clearly 
not appropriate for Alaska. Such a policy in Alaska 
would accomplish nothing to slow wetland losses in 
the contiguous U.S. Moreover, Alaska is a public 
land state, with less than 1% of its lands in conven­
tional private ownership. The federal government 
owns 60% and the state 28% of Alaska’s lands.

Alaska is also in a unique position because of the

Timber from Alaska's interior is loaded on a ship at the 
Pori o f Anchorage.

Alaska Native Clr.ms Settlement Act of 1971. This 
law provided compensation in land and money to 
Alaska’s natives in exchange for their aboriginal 
claims. Congress also intended that the lands se­
lected by the natives be available for development.

Wetlands are Already Strictly Regulated

Additional policies lo protect wetlands are not 
necessary in Alaska. A comprehensive set of state, 
federal, and local laws and regulations ensures that 
all development is carefully scrutinized before it 
begins. Not only that, but about half of Alaska is 
alrtuJy protected as federal and state parks, wildlife 
refuges, wilderness areas, and other conservation 
units. Many of these lands were set aside when 
Congress passed the Alaska National Interest Lands 
Conservation Act in 1980, placing over 100 million 
acres in these conservation units, with the expressed 
purpose that the remaining land he developed. The 
coastal regions of Alaska are also protected under 
the Alaska Coastal Zone Management Program.

The existing regulatory framework, as well as 
Alaska’s unique geographical setting, will ensure 
that wetland loss does not become a problem there. 
Adding another layer of regulatory control through 
the “no net loss” concept would accomplish little but 
to stifle economic growth throughout Alaska— from 
the smallest village lo metropolitan Anchorage.



STATE OF ALASKA
THE LEGISLATURE

1087 Legislative 
Resolve No.

27

Source
CSHJR 17 (Res) am

Relating Co Che United SCaCes Army Corps of Engineers' permiCs 
for dredging or filling weClands.

BE IT  RESOLVED BV THE LEG ISLATURE OF THE STATE OF ALASKA :

WHEREAS Che UnlCed SCaCes Congress rccenCly renewed legls- 
lacion known as che Clean WaCer Actj and

WHEREAS sec. 404 of Che Clean WaCer AcC dlrecCs Che UnlCed
SCaCes Army Corps of Engineers Co regulace Che discharge of 
dredged or fill macerlal InCo Che wacers of Che UnlCed States, 
Including weClands i and ■'

WHEREAS che federal governmenC conClnues Co play a principal 
role in deCermlning what development ma y  Cake place on federal, 
sCaCe, and prlvaCe lend In Che sCaCe because of Che high preva­
lence of wecland areas In Alaskat and

WHEREAS the current regulations often resulC in decisions 
that are noC in the best interest of Che local economy and the 
state economy as a wholei and

WHEREAS a large percentage of Che state's weClands are 
caused by underlying permafrost) and

WHEREAS the underlying permafrost and Alaska climatic 
conditions cause thene permafrost wetlands to freeze solid for up 
Co eight months of Che year; and

WHEREAS because of the relatively flat topography of a 
preponderance of Che permafrost wetland areas, water movement in 
these areas is often localized w ith no hydrologic connection to
any ground or surface body of wateri and

WHEREAS, as a result of these soil, climatic, and topo­
graphic features, the majority of the state's permafrost wetlands

• s ' •' ; : . / ! ' . • • ■.
■' ■ ■' '.! ■;! ;



do not. provide Che beneficial characteristics normally attributed 
to w e t l a n d s , such as a habitat for rearing fish and shellfish, 
wster purification, groundwater rechargo, or flood water absorp­
tion and releasei and

» • ,. ... I.:

W H EREAS state wetlands provide valuable habitat for m i g r a­
tory waterfowl for three or four months of the yeari and
- v, # 'v. . 1

j , WHEREAS with an estimated 164,000,000 acres of wetlands in 
; .the state, limited development on a portion of the wotlanda will 

not effectively restrict the available habitati and

WHEREAS Alaska's permafrost wetlands are significantly 
different than waclands found in the contiguous United States, 
both in quantity and values, and therefore warrant a different 
approach with respect to identification, permitting, and protec- 

h tion i and 
,, ^' ■■ •

WHEREAS, in certain permafrost soils, Che benefits of 
i.„: surface-to-groundwater filtration and recharge are more effi- .

clantly achieved after che permafrost wetlands have been clearedi 
and

WHEREAS the present United States Army Corps of Engineers 
sec. 404 wetlands permit process is causing needless delay in 
development by individual homebuilders, subdivision developers,

‘ and state industry in generali and
v - , ..

WHEREAS the delay caused by Che necessity of obtaining a 
sec. 404 permit is compounded by northern Alaska's limited co n­
struction season where the loeo of 60 to 90 days may cause the 

, loss o f  a n  entire construction seasoni »nd

-
WHEREAS tha United States Congress has acknowledged Alaska's

t uniaue permafrost wetlands characteristics through the exemption 
of "permafrost soils in Alaska with a high potential for agricul- 
tural development" from tha "swampbuster provisions of the Food 
Security A c t  o f  1985i and fi.*. . ; *

WHEREAS the State of Alaska should direct its own destiny 
j.: wherever and whenever possible, particularly with regard to the 
y management of state land and assisting Individual residents of
- the state in the management o f  their privately held land)

i - ’v '■Af. ' ' '
BE I T  RESOLVED by the Alaska State Legislature that the 

Governor is respectfully requested to w o r k  closely w ith the 
Alaska Congressional delegation to secure regulatory recognition 

; and relief fro* the United States Army Corps of Engineers, E n­
vironmental Protection Agency, and Che United States Fish and 
Wildlife Service, for Alaska's unique permafrost wetlands in the 
sec. 404 dredge or fill permit program) and bn it

. •• • '
' F U RTHER RESOLVED that the Governor is respectfully requested

f. to rev i e w  the 1983 • Department o f  Environmental Conservation 
; report regarding state assumption of the United States Army Corps 
r of Engineers sec. 404 wetlands permitting process and report the 
I!. G o v e r n o r’s findings to Che legislature within the first 10 days 
y  ot the Second Session of the Fifteenth Alaska State Legislature.

; ■ ’■
• r ' COPIES of this resolution shall be sent to the Honorable 
:: Judich A. Brady, commissioner o f  natural resources i the Honorable 

Collinsworth, commissioner of fish and game! the Honorable

Dennis D. Kelso, commissioner of environmental conservatloni 
Colonel Wilbur Cregory, Alaska District Engineer, U.S. Army Corps 
of Engineers] Lee M. Thomas, Administrator, Environmental Pr o­
tection Agencyi Frank H. Dunkle, Director, U. S, Fish and W i l d­
life Service, U. S. Department of the Interior! and to the Honor­
able Ted Stevens and the Honorable Frank Murkowskl, U.S. S ena­
tors, and the Honorable Don Young, U.S. Representative, members 
of the Alaska delegation in Congress.

■ ■■■■
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RESOLUTION 09-25

TO ALASKA NOT BEING SUBJECTED TO A BLANKET NATIONAL POLICY FOR 
"NO NET LOSS" OF WETLANDS

the Domestic Policy Council Is considering advancing a national "no 
net loss of wetlands" policy for Presidential approval; and

the perceived need for a "no net loss" policy is caused by wetlands 
loss in the continental United States, not Alaska; and

the original concept of wetlands has become increasingly expanded 
since the Clean Water Act was implemented; and

88% of the total land mass of Alaska is still owned by the Federal 
or State governments who already exercise strict control over its 

development; and

Alaska's wetlands area cover approximately 1700 million acres and 
only 80,000 acres (0.05%) of Alaska's wetlands have been altered 

since 1867; and

Alaska's wetlands ore not endangered from a quantitative or 
qualitative perspective; and

most coastal communities in Alaska are undertaking port and harbor 
development and expanding marine repair facilities and rely on water 
based transportation for the marine highway, system, fishing, 
processing, recreation and tourism; and

said port facilities and other infrastructure will be built to some 
degree on wetlands; and

local communities have been actively attempting to diversify their 
economies away form the petroleum sector and such diversification 
is extremely dependent on the aforementioned infrastructure; and

B O X 1 8 9  •  N A K N E K , A LA SK A  9 9 6 3 3

WHEREAS, Alaska is actively trying to attract more business to support its 
rich fisheries and bring it ashore, supporting the homo fleet and 
creating value-added jobs to build its economy; and



Resolut ion G9-2t5 
Puge Two

WHEREAS, local communities in Alaska have already undertaken responsible
management ol wetlands resources through development ot coastal 
management programs which are incorporated into tho overall Alaska 
Coastal Management Program and approved in accordance with the 
requirements o! the coastal Zone Management Act (CZMA) in addition 
to the Alaska Corps ot Engineers Section AOA permitting program; and

WHEREAS, an absolute prohibition on any further "loss" or "use" of wetlands
is inappropriate in relatively undeveloped Alaska and will be an 
onerous detriment to the coastal communities of Alaska without 
producing any beneficial effect on the wetlands situation in the 
continental United States; and

WHEREAS, the Army Corps on Engineers has classified all of Bristol Bay Borough 
as wetlands using air photography and a not net loss policy would 
completely stop development in the Borough; and

NOW THEREFORE BE IT RESOLVED, that the Bristol Bay Borough Assembly respectfully
requests that President Bush, in coping with wetlands problems in 

other states, will consider the negative effects a "no net loss 
policy" will have on vital economic, development in Alaska and will 
avoid subjecting Alaska to a blanket policy which portends so much 
potential harm to its communities,

PASSED AND APPROVED BY THE ASSEMBLY OF THE BRISTOL BAY BOROUCII this ..

WHEREAS, the Army Corps of Engineers will not perform site specific 
determinations regarding the presence of wetlands;

, 1909.

M a y o r

ATTEST:

^ /ir s u g h  C l e r k



AMENDMENT /
by FRANK

TO: CSSJR 54 (Resources)

page 1 line 5, delete "Relating to" 

insert "Opposing"
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% .

LaJninaS.Wilchfflr Aesisant Administrator for Water 
MVUwuncAau n w c w  Aftncy 
Washington, DvC 20460
R obm W .F lp% .AsiiatwtSeeiihiy t f  the Army (Qvil Worts) ^
Department of the Amy The Ptotaaoc 
Waahlngton, D,C. 20310

• . Rk  Mimenndum of A fre e^ t betwsen the EnvireunMUiI PtMiedoh
. AnncytndtheDeptrtn^tofthc ArmyCoooernbi jhiDstcnmnationOf <

Mnigttttcn Under tncQean Water Act Section 404 8>X1) Guidelinei dated 
/. Ntwanber 15,1919 ("MOA^

DearMa.WflctoMidhfr..P*p: •
* i ' * * ’ • '  . ' ,

Aa.rtptwentarivei of the Stste of Alaska, we requut that you norind the above nAnneud MOA
andaddrwfci     “  --------- ------------
wetland*.? ' ‘ 
the many i

We cfidone the paled objective of the MOA -  to atrwmlb* the watlendi permitting pooem. ’In 
that regard, Uaff seprtseittnlvu of our offices have worked with yoer stmffi over the hit month to try to 
reach agreement on language that would cUzify the Intent and eoope of theMOA. However, it ii our 
Judgment that clarifying language alone will not ■ddre»t»wjprlmjnycooopni with the MOA. That £
concent, aa we hav*m*atfdly aaattmA to you, !i that dteMQA ooortutas a major change to ooHey 
regarding imptemeaadon o f me 404 (bXl) goJdtinei. Ai writ, t o  changes It propofti wooldw more apptopriisaiy iccompiiibed within the pwvi«w of the teg# policy development oawedancfc uanKxvirioc.

* •** % • * iOtberDcpertmwrti Id the Adaanietntlon, Statea, asd dtiwes whopetidptftdin theNarioeal 
Wetlandi Foramhsvc bean aoidout tooocdnaa tbdrinvrivameat In tfaii tapertant tuue. We had no opportunity to partidpeeia the process that produced toltfQA. Beddas theae procedural u y ett, which 
are being adpied, ws have it lean three areas of dUReuhy whh t o  MOA..

f c g e o e n ^ t h i V ^ d a n ^ f t T ^ a ^ i p d i e y t Y  t e f f l ^ t o t a p l e s w t f a ^ n e i W o f  wetlands j^ 'Tbeoooeestof S on e tio ^  (toei&Minitio the oaaaw iM  Act, the Ouk^lln>!ii.ef me 
Coperefoladooa. Whfle\  nay bepopdbfe o  t a n n t  A skantboddes Ina.monercepdnHU with "no 
n e t u ^ ^ M B e o f  thtonhi^biaioiatenaetodtodtfB. '• ■' * . • '

M
M
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LaJuanaW flchar 
Robert Page 
SJanuv jw o  P ifiTw o

t * »I f ’ •

The Pwldere has adopted the "no nu loss" goat as a miens of preaeMng and protecdngour 
inf wulandi We fully support that general objective. However, thfe Prwdant naa alio directed the 

Donffltde Policy Council to develop « policy for achieving die bmI of "no net loai". The MOA, byIoii* goal, prompts the «taWishsdDPC task fewa proems.
‘ remaining wetland!
Donantic Policy Coi attempting to Implement a "no net

In particular, tha MOA make! at least two significant changes in existing policy by mandating 
compensatory midgsdan and requiring strict adherence to & rigid sequenced approach In all paradt 
applications. !n o«r discussions, you have argued that, since the MOA provides exceptions to these two 
roquireAenti, they tre not mandatory and therefore do not constitute changes in exiidag policy. We 
reapectftiBydittjpee.

Wb
in te re s tin g
sgencysafe. . . . . . . ____________ - _________  rapplicant to prove, moat likely on appeal at great expense, that his application should be subject to the 
exceptions and not the gcnerel rule. This is dearly a charge in existing policy.

.Moreover, the exception are essentially meaningless, Tha MOA does rtcogniaa that tha (.rminimum one for one functional replacement standard fbr compensatory reitiyab'on "may not be relevant 
‘ in some cases." Yet, it limits those cases to situations where the mitigation is "not feasible, not 
practicable, or would accomplish' only inconsequential reductions in impacts," The exception from rigid 
sequencing is even narrower. Departure from rigid sequencing Is permitted only in the v«y few instances 
where the project la necesary to avoid anviroumtntil hum or where it will result In environmental gain,

' » i .
♦ * sWe ctftflot rdwh any;conctuiion other than that the EPA and the Corps are attempting to Implement 

major policy changes with respect to the wetlands permitting process with the MOA, In so doing, you ire ignoring the pubdc comment and review protections of the Administrative Procedure# Aot arid preempting 
the Prafidenrj established process through the,Domestic Policy OoundL'. • ■

Sincerely, .

Ted Stevens ^ ^ F ta n k  H. Murtewild
United States Senator Untied Stares Senater

Don Yoon j
CcngrennwnfbrallAiaika, Govern#

«c The Hccflfibje William K. Reilly 
The Honorable Wchifd B. Cheney The Hencmhia Richard G. Denrmn 
The Honotblc John H. Suntine




