


I T’S TIME TO GET O R G A N I Z E D

by John H a v e l o c k

The time is already long overdue f o r  A l a s k a n s  to take charge 
of the recov ery effort in P r i n c e  W i l l i a m  Sound. The 
ex i st ing departments of state g o v e r n m e n t  a r e  not suited to 
this task. Each  was designed to m a n a g e  som e aspect of the 
ordinary business of government; t h i s  is ar. e x t raordinary  
business. The De par t m e n t  of E n v i r o n m e n t a l  Protection, for 
example, is p r i m a r i l y  a regul a t o r y  agency, n o t  an operations 
a g e n c y .

Departments are set up to c o v e r  a s i n g l e  a spect of 
government. The disaster c a l l s  f o r  an holistic,
m u l t i d i s c i p l i n a r y  effort, e n c o m p a s s i n g  e x p e r t i s e  found in 
many depar t m e n t s  and o u t side government. T h e  Prince W i l liam  
sound d i s a s t e r  is of a m a g n i t u d e  s u r p a s s i n g  the reach of 
g overnment as usual. A  new i n s t r u m e n t a l i t y  of the state, a 
Prince W i l l i a m  Sound Recovery Authority, is r e q u i r e d  bo 
manage the r e c o very in all its a s p e c t s  o v e r  the long term.

The res tor a t i o n  of Prince W i lliam S o u n d  and r e la ted areas of 
Southcentral A laska  is a long t e r m  r e s p o n s i b i l i t y  and 
resources and p e r s onnel c o m m i t t e d  e x c l u s i v e l y  to the 
disaste r as a p r o g r a m  are necessary. T h e s e  costs s hould not 
be borne by the r e g u l a r  b u d g e t  of t h e  s t a t e  or departments 
and should have a scope deter m i n e d  o n l y  by the scope of the 
disaster. A l r e a d y  t her e are signs t h a t  o t h e r  areas of the 
state are exposed to risk and loss of sei'vice because of the 
draw of this disaster.

We cannot conti nue t o  hav e E x x o n  and its c o n t r a c t o r s  
substitu ted for the state in t a k i n g  r e s p o n s i b i l i t y  for the 
recovery. A  p e r s o n  run over by a d r u n k e n  d river does not 
hand over to that driver the p r i m a r y  r e s p o n s i b i l i t y  for 
deter m i n i n g  the type of medical treatment, the h iring of the 
doctor and the d e t e r m i n a t i o n  of therapy.

Exxon is there to pay the bills as p r e s e n t e d  by the state,
not to d e c ide on the r e c o v e r y  program. The c o r p o r a t i o n’s
conflict of intere st is monumental. E x x o n ' s  p r i m a r i l y
concern, as it always was, is to h u s b a n d  the s h a r e h o l d e r’s
resources. This is not to d i s c o u r a g e  o r  d i s p a r a g e  any 
effort E x x o n  m a y  make in mitigation, b u t  it is for the state
to decide on the overall a sse ssment of d a m a g e  ctnd the course
of the r e c o v e r y  program. This is o u r  state, not E x x o n’s, it
is our fish, o u r  waters, our plant life, o u r  m a r i n e  m a m m a l s
and our p e o p l e  that have bee n hurt. It is our job to 
p rescribe and c a r r y  out the cure.

By the same t o k e n  this is not a f e d e r a l  task. We are 
retreating to the old col onial a t t it ude in saying, "let the 
federal government, or the Coast Guard, or the army, or the 
Interior D e p a r t m e n t  do it". Further, w i t h o u t  s o u n d i n g  too 
cynical, who do y o u  t h i n k  has more i n f l u e n c e  w i t h  the 
federal government, E x x o n  or the c i t i z e n s  of Alaska?

-  1 -



Least of all should we be w o r r y i n g  about spending a l i t t l e  
or a lot of money. The e x i s t i n g  state statutes require t h a t  
E x x o n  m u s t  pay all s t a t e  costs including enviro n m e n t a l  
restoration, the r e p l e n i s h m e n t  of d egraded resources, loss 
of income for individuals and institutions, loss of m e a n s  of 
p r o d u c i n g  income, the loss of e c o nomic benefit including the 
cost of replacement f o o d s  for subsistence persons and the 
state government 's a d m i n i s t r a t i v e  costs, without limitation. 
The h u n d r e d  million d o l l a r  lid is only on the civil fine.

We do what  needs to be d o n e  and if Exxon balks at p a y i n g  the 
bill w i t h o u t  litigation, we the p e o p l e  are a state and these 
are n e c e s s a r y  expenditures. We can tax the oil m o v i n g  
t h r o u g h  t h e  Sound to p a y  all our bills until the m o n e y  is 
r e c o v e r e d  from  Exxon.

The State Authority s h o u l d  gear up, using c o n t r a c t u a l  
m e t h o d s  w h e r e v e r  f e a s i b l e  to a vo id oversizing, to p e r f o r m  
b h r e e  m a i n  tasks. F i r s t  we mus t take charge of the

r. o s p h e r e  recovery effort. S e c o n d l y . we need to deal w i t h
p e o p l e  needs and the economy. Thirdly, we need to set up 
o ur own oil spill s e c u r i t y  force.

The b i o s p h e r e  recovery e f f o r t  s hould be implemented t h r o u g h  
two functi o n a l  divisions. We s houl d acquire a staff of 
biolo g i c a l  and oil spill experts, the best from around the 
w o r l d  a nd from our o w n  p e o p l e  for developing d a m a g e
a s s e s s m e n t  programs and r e s t o r a t i o n  and recovery programs. 
F i e l d  admin istration is the s econ d function, impemented by 
i d e n t i f y i n g  a person w i t h  state authority responsible for 
a c t i o n  on each sector of the battlefront. As the c l e a n u p  
activ i t y  stabilizes, p l a n s  s hou ld be drawn up for the 
r e s t o r a t i o n  or r e p l a c e m e n t  of resources and e c o n o m i c  
reHbilitation. In t h i s  f u n c t i o n  the biologists must be 
joined b y  economists and p r o f e s s i o n a l s  in b u s i n e s s  
a d m i n i s t r a t i o n .

The State Authority s h o u l d  incude an administrative s y s t e m
for the quick d i s p o s i t i o n  of p r e l i m i n a r y  claims. The
funct i o n  of this claim d i s p o s i t i o n  should be not so m u c h  t o  
h a n d  out money for loss, t h o u g h  s o m e t h i n g  like first class 
u n e m p l o y m e n t  insurance s h o u l d  be available to anyone put out 
of a job by the d i s a s t e r  who is not employed in the 
recovery. But the l a r g e r  role s hould be to recapitalise the 
p e rsons effected, in m u c h  the same way that the S B A  did 
after the A laska Earthquake. In this case, grants for 
c a p i t a l i z a t i o n  make more sense t h a n  loans because the spill 
was n o t  an act of God. E x x o n  is legally obliged to p r o v i d e  
the funds for capital replacement.

T houg h E x x on's interest is different, it is in the b e s t  
i n t e rest of the state to channel the money into recovery and 
r e d e v e l o p m e n t  projects r a t h e r  t h a n  liquid ated damages w h i c h  
o f t e n  e sc ape the region. The A u t h o r i t y  will be in a 
p o s i t i o n  to provide grant and claim disposition or 
m i t i g a t i o n  moneys w h i c h  may be part of a package w i t h  
federal loan monies, etc. to p r o v i d e  an enhancement of
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enviro nmental or e c o n o m i c  b e n e f i t  in imp lem e n t a t i o n  of a 
long term r e c overy  program.

A collective respo nse is n e c e s s a r y  to many injuries, at 
least for part  of t h e  claim, rather than i n d i v i d u a l i z e d  
treatment. I n t e r p o s i t i o n  is also necessary. C l a i m a n t s  
should not be d i f f e r e n t i a l l y  treated because of t h e i r  
superior access to l e g a l  or other resources, t h e i r
i n t e rrelationsh ips w i t h  t h e  oil industry, etc. . The S t a t e  
should move to head off a l a w y e r  feeding  frenzy.

Lastly it is the state t h a t  should set up its own spi ll 
security force to p r e v e n t  this  from ever happening  again. 
Don't contr a c t  out the f i r e  department. E x x o n  and A l y e s k a
have shown t h a t  g i v i n g  t h e m  the sole r e s p o n s i b i l i t y  is
asking the foxes to g u a r d  the h e n  house. Our own r e g u l a t o r y
oversight has shown i t s e l f  as too exposed t o  i n d u s t r y  
avoidance or s ubver sion a n d  underfunding. The Coast G u a r d’s 
efforts show the same w e a k n e s s e s  in spades. N o t w i t h s t a n d i n g  
warnings, A d m i n i s t r a t i o n  m a n d a t e d  b udge t cuts set the C o a s t  
G u a r d’s service up for failure . It can h a p p e n  again.

It is important to get t h i s  u n d e r w a y  immediately  to test the 
bona fides of E xxon and A l y eska, while they are still in t h e  
public limelight. A s t a n d b y  oil tax structure should be p u t  
in place.

It is a m a z i n g  what i n d i v i d u a l  Alaskans have  a c c o m p l i s h e d
th rough t heir own efforts a n d  out of t h e i r  own pockets, b u t  
they are like workers f r o m  the fields rising to the d e f e n s e  
of their country with p i t c h f o r k s  and hoes. We are a l r e a d y  
late to recognise that t h i s  is like a war, requirin g the 
mobili s a t i o n  of p r o f e s s i o n a l i z e d  forces on a broad scale a n d  
for the long pull. A  R e c o v e r y  A u t h o r i t y  should be put in 
place and a f u n d i n g  m e c h a n i s m  set up before the l e g i s l a t u r e  
adjourns. It is not t o o  late to show that we Alaskans  are 
in charge of our own desti ny.

(The author w a s  A t t orn ey G e n e r a l  of A las ka at the time t h e  
pipeline project, limited e n t r y  and the Native Claims A c t  
were put t o g e t h e r . )

■
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A p r i l  10, 1989
TO: H o u s e  a n d  S e n a t e  R e s o u r c e s  C o m m i t t e e s  a n d  t h e i r  s t a f f
F R O M :  R e p r e s e n t a t i v e  M a r k  B o y e r  a n d  S t a f f  
RE: O i l  S p i l l  D i s a s t e r  L e g i s l a t i o n

T h e  r e c o v e r y  f r o m  t h e  E x x o n  V a l d e z  m i s h a p  w i l l  t a k e  d e c a d e s  a n d  
w i l l  b e  f o u g h t  o n  m a n y  separ a t e ,  y e t  c o n j u n c t i v e  f r o n t s .  T h e  
i m p a c t ,  i t ' s  a s s e s s m e n t ,  a n d  final m i t i g a t i o n  w i l l  b e  a l o n g  
p r o c e s s  o f  c o o p e r a t i o n  a n d  c o n f l i c t .

T h e  l e g i s l a t u r e ' s  r o l e  m u s t  b e  a u n i f i e d  o m n i b u s  e f f o r t .  C h a n g e s  
i n  l e g i s l a t i o n  a n d  t h e  c a r r y i n g  o u t  o f  c u r r e n t  l a w  s h o u l d  b e  
u n i f i e d .  N e a r l y  e v e r y  s t a t e  a g e n c y  a n d  m a n y  f e d e r a l  a n d  
n o n - p r o f i t  e n t i t i e s  w i l l  b e  a f f e c t e d  o n  t h e  b e a c h e s ,  in  t h e  
c o m m u n i t i e s  a n d  in  t h e  c o u r t  rooms. W h a t  is t h e  r o l e  o f  t h e  
l e g i s l a t u r e ?  Is it t o  a p p r o p r i a t e  m o n e y  u p  f r o n t  t o  t h e  D E C ?  Is 
i t  t o  a l t e r  e x i s t i n g  l a w  t o  p r e v e n t  f u t u r e  s p i l l s ?  Is i t  t o  
a p p r o p r i a t e  m o n e y  t o  t h e  L a w  D e p a r t m e n t  f o r  a l i t i g a t i o n  p o o l ?  Is 
i t  t o  c r e a t e  a c o m m i s s i o n  t o  f a c i l i t a t e  c l a i m a n t  a d v o c a c y ?  Is it 
t o  a s s i s t  t h e  g o v e r n o r s  o f f i c e  in t h e i r  e f f o r t s ?  I s  it t o  
e s t a b l i s h  f u n d i n g  f o r  s c i e n t i f i c  a s s e s s m e n t s  u p o n  r e q u e s t ?  Is it 
t o  p l a n  f o r  f u t u r e  d i s p l a c e m e n t  a n d  l o s s ?  Is i t  t o  d e c i d e  w h o  
d o e s  w h a t  a n d  w h e n ?  H o w  a b o u t  all o f  t h e  a b o v e ?

T h i s  c u r r e n t  a n d  u p c o m i n g  m a s s  of a c t i v i t y ,  b o t h  h u m a n  a n d  
e c o l o g i c a l ,  w i l l  fal l o u t ;  a l l  f r o m  h u m a n  e r r o r .  T h e  l a w  is c l e a r  
o n  l i a b i l i t y .  T h e  q u e s t i o n  f a c i n g  u s  is h o w  t o  c o l l e c t  a n d  h o w  t o  
c o m e  u p  w i t h  t h e  m o n e y  a n d  r e s o u r c e s  t o  a c t  i n  r e s p o n s e  t o  t h e  
d i s a s t e r .  W h a t  a r e  w e  t o  do?

T h e  c a l l  is t h a t  a g r e e m e n t s  w e r e  n o t  m e t  a n d  t h e  r e s u l t  i a n  
e c o l o g i c a l  a n d  s o c i a l  c a t a c l y s m  o f  g l o b a l  s c a l e .  W h o  c o m e s  t o  t h e  
a i d  w h e n  b u c k s  a r e  n e e d e d  n o w , a n d  n o t  a f t e r  a s e t t l e m e n t  t e n  
y e a r s  d o w n  t h e  r o a d ?  I t  is o u r  r e s p o n s i b i l i t y  as  p u b l i c  s e r v a n t s  
t o  r i s e  t o  t h e  o c c a s i o n  a n d  o v e r s e e  t h a t  j u s t i c e  is s e r ved. N o t  
o n l y  t h e  p e o p l e  o f  A l a s k a  a r e  w a t c h i n g  t h e  f r a g i l e  i m a g e  of our 
s t a t e  g o v e r n m e n t ;  t h e  n a t i o n  and t h e  w o r l d  a r e  w a t c h i n g  as well.

I p r o p o s e  t h a t  w e  b u i l d  a c o m p r e h e n s i v e  a n d  s e p a r a t e  e n t i t y  to 
d i r e c t  a n d  c o n d u c t  a l o n g  t e r m  r e c o v e r y  e f f o r t  in  e v e r y  d i m e n s i o n  
o f  l i f e  o n  t h e  p l a n e t :  e n v i r o n m e n t a l ,  le g a l ,  f i n a n c i a l ,  
c o m m e r c i a l ,  s o c i a l  a n d  p s y c h o l o g i c a l  a n d  a b o v e  a l l  p r a c t i c a l .
S u c h  a n  o r g a n i z a t i o n  w o u l d  a f f e c t  c h a p t e r  a f t e r  c h a p t e r  of 
s t a t u t e s  a n d  w o u l d  b e  u n d e r p i n n e d  b y  p o l i c y  c a l l s .  P o l i c y  
d e c i s i o n s  w o u l d  b e  m a d e  b y  a B o a r d  c o n s i s t i n g  o f  s t a t e  o f f i c i a l s  
a n d  g o v e r n o r  a p p o i n t e d  c i t i zens. I m p l e m e n t a t i o n  o f  p o l i c y  w o u l d  
b e  c a r r i e d  o u t  b y  a n  e x e c u t i v e  d i r e c t o r  a n d  h i s  d i v i s i o n s .



F r o m  its inception t h r o u g h  to its d i s solutio n, energy wou ld shift 
f r o m  e m e r g e n c y  response t o  c l e a n  up; f r o m  rest or a t i o n  of the 
h a b i t a t  to prevention of f u rther damage; from ear ly mitiga t i o n  to 
long t e r m  litigation r e q u i r i n g  e x t e n s i v e  s c i e n t i f i c  proof; from 
c o m m e r c i a l  redevelopment to s ocial a s s i s t a n c e  and care. An 
i m m e diate goal and r e s p o n s i b i l i t y  of t h e  l e g i s l a t u r e  is the 
c r e a t i o n  of one or m o r e  A l a s k a  R e g i o n a l  Spill Control Centers.

C o o r d i n a t i o n  between the state, t h e  fed eral government, the Coast 
G u a r d  and all other g r oups e n t e r i n g  A l a s k a ' s  d omain must be 
c o n d u c t e d  b y  the state. The c h a i r p e r s o n  o f  the Board must act as 
or d e l e g a t e  an official s p o k e s p e r s o n  for t h e  State of Alaska; the 
n a t i o n  and the w orld are l i s t e n i n g  and watching.

W h a t  is the  scope of the l i a b i l i t y ?  H o w  c a n  d a m a g e  be proven? 
W h a t  facts about natural s c i e n c e  a n d  p h y s i c a l  t ruths will be 
e m p l o y e d  in the courts? E v e r y  l e a d i n g  e d g e  of scientific 
t e c h n o l o g y  will be challenged; Bio- ch e m i s t r y ,  Economics, Physics, 
Petrol-sciences, Organic chemistry, C u l t u r a l  integrity and 
t ransformation, Social change, C o m m e r c i a l  fu nctions and 
dis-functions,  Hydraulics, F l u i d  dynamics, M e c h a n i c s  of materials, 
E n v i r o n m e n t a l  quality, etc.

N o  p e r s o n  is unaff ected b y  the E x x o n  spill in this hemisphere.
T h e  e n g i n e e r  w h o  thinks of the response, t h e  g r eenie in C o l o r a d o  
w h o  d e v o t e s  a summer to cle an up, the s cho ol t e a c h e r  who t r i e s  to 
e x p l a i n  it to h i s / h e r  class a n d  t h e  a t t o r n e y s  w h o  argue the 
d e f i n i t i o n s  of terms t h a t  d i d n ' t  exist 25 y ears ago.

A r e  we to d e p e n d  on the e x p e r t i s e  of o u r  s e n i o r  economists and 
s c i e n t i f i c  advisors?

A r e  w e  to a ssu me that our i n d ustry l o b b y i s t s  and commerce 
e x e c u t i v e s  tell the w h o l e  picture, a p i c t u r e  deserving r e f e r e n c e  
to a h o l i s t i c  u n d e r s t a n d i n g  of w h a t  is b e f o r e  us? Are we g o i n g  to 
b e l i e v e  every w o r d  a nd p o s i t i o n  s t a t e m e n t  b e c a u s e  w e  don't h a v e  
t h e  w i s d o m  to seek m o r e  t h a n  one opinion? C ould the legislat ive 
s o l u t i o n  be that easy?

T h e  k e y  to our d i r e c tion is b o t h  d i v e r s i t y  of opinion and 
u n i v e r s i t y  of scope. W e  are f o r c e d  from t h e  outside to show  
l e a d e r s h i p  and forced f r o m  w i t h i n  to s a c r i f i c e  prejudice.




