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INTRODUCTION

Annual estimates of the amount of oil discharged into the seas, either deliberately or
accidentally, by both ships and offshore installations, range from one to two million tons per year.”
Operational discharges by vessels, including deballasting, tank washings, and bilge pumping
account for approximately 80% of this totaL2 Conversely, accidental discharges from ships and
offshore installations account for only about 15% and 5% respectively? While these amounts tend
to belie the popular belief that ships (most specifically tankers) and/or offshore installations
account for the majority of oil discharged into the seas, these accidental spills often release large
quantities of oil at once, frequently taking place in or drifting into the most sensitive of marine
environments.

Liability for the unlawful discharge of oil into public waters and the public's right to be
compensated for the resulting environmental and natural resources damage has been addressed
in statute at both the federal and state levels.4 Typically these statutes rest on the premise that
compensable environmental and natural resource damage can in fact be established through a
damage assessment process, with the monetary value of the loss being determined through the
use of various economic valuation techniques.* The responsible parties are then held strictly liable
to an unlimited maximum amount or to some stated maximum amount for the damage as
determined through these procedures.”

An exception to this more traditional approach can be found in the oil spill liability and
compensation scheme presently in place in the State of Alaska. Statutes holding responsible
parties strictly liable for environmental and natural resource damages as determined through a
damage assessment process remain on the books.” However, Alaska rarely attempts to establish
actual damages or to pursue compensation for them through a damage assessment process.
Instead, while maintaining the strict liability component, Alaska pursues compensation for all
natural resource and environmental damage through dvil penalties which are assessed on each

1 DtvxI W. Abccuna, Th« Liw ind Practice Relating to Oil Pollution Prom Shim. Butterworth & Co. Ltd, 1978

2 1d.it p. 4

30d.1tp. 4
4. See, lor example, Federal Witer Pollution Control Act Section 1321(f), 33 USC Section 1231 et. icqa Outer

CoatakaoJ Shell Land* Act Amendment* of 1978 Section* 303,304,43 USC Section 1331 et eeqc Deep
Water Port Act of 197433 USC Section 1501 et *cq; Florid* Statute* Section 403165; Waahington Rcvaed
Code Section* 90.41142,90.48.144,90.48320.90.48336; California Navigational Code Section 293

5. Forexample, recreational value, willingncai to pay, and nuriet valuation technique*. See Yang, Edward J, Dower,
Roger G, Menefee, .Start; *Th« Uae of Economic Analyii* in VaJuing Natural Re*ource Damage*,*
Environmental Law Inxtitute, Waahington D C June, 1984,

6. Forexample, Waahington State bee no ceiling on liability, while the Federal Water Pollution Control Act act* the
maximum liability for damage* for aa inland barge at 5125 per jroaa ton or 5125000, whichever u. greater; for
other veaaeta, 5150 per groa ton (or, for a veaiei carrying oal or harardou* aubcunce*  cargo, 5250300),
whichever t* greater, end for on and offshore facilities; 550,000,000. 33 USC 1321(f).

7. Aliaka Statute* 4603780 Liability for Reatoratioc, and 46.03822 Strict Liability for the Diachaige of Hezaidoue

Subttance*.



gallon of oil spilled.* The amount of the fine varies depending upon the type of oil spilled and the
sensitivity of the receiving environment.”

The premises upon which this civil penalty system is based, as well as its intent, differ to
some extent from the more traditional damage assessment approach. Yet this method does
provide a viable alternative response to the issues of liability and public compensation in relation to
oil pollution damage, and as such it is worthy of consideration. It is the intent of this paper to
examine ‘The Alaska Method’in some detail in an effort to determine its effectiveness u a
response to these issues. In Chapter 11will first review the oil spill liability and compensation
scheme that Alaska had in place prior to the implementation of the civil penalty approach. | will
then discuss what led to the enactment of the civil penalty statute. In Chapter 2 will examine the
civil penalty statute and an effort will be made to delineate the intent or goals of this relatively
innovative approach. In Chapter 31 will examine the implementation of this system and an attempt
will be made to establish how successfully the intent or goals of the law have been met in practice.
It is concluded that several features of this dvil penalty statute weaken its effectiveness as a
response to the oil spill liability and compensation issues. Chapter 4will then suggest how
Alaska's oil spill liability and compensation scheme in general, and the dvil penalty statute in
particular, might be modified to more effectively address these issues.

8 Alula Sutuic* 46.03.758(b).
9. AUtlci Slituie* 45.03.758(d).



CHAPTER 1. Alaska’s pre-1977 Qil Spill Liability Scheme and the Impetus for Change
11 The pre-1977 Regime

Like many other states, in the early 1970's Alaska enacted legislation imposing stria liability
without regard to fault, subject to limited defenses,* for environmental and natural resource
damages resulting from the unlawful discharge of oil into public waters or onto public lands.2

Under Alaska Statutes (hereinafter AS) 46.03.740 0l Pollution, an unlawful discharge of oil is
defmed to include any discharge not specifically permitted by Alaska Department of Environmental
Conservation (hereinafter ADEC) regulation, or not permitted under article IV of the International
Convention for the Prevention of Pollution of the Sea by Qil, 1954, as amended.2

A'S 46,03780 Liability For Restoration, provides that an unlawful discharge causing
the death of fish, animals, or vegetation or otherwise injuring or degrading the environment of the
state is liable to the state for damages. In the vein of the more traditional damage assessment
approach, liability for these damages are defined to include an amount equal to the sum of money
required to restock injured waters, to replenish a damaged or degraded resource, or to otherwise
restore the environment of the state to its condition before the injury. These damages are to be
recovered by the attorney general on behalf of the citizens of the state.

In addition, AS 46.03.760(a) holds a person who causes or permits an unlawful discharge of
oil liable, "in-a dvil action, to the state for a sum to be assessed by the court of not less than S500
Cor more than S100.000 for the initial violation, nor more than 55,000 for each day after that on
which the violation continues.-"# The penalties assessed under this provision are to reflect, when
applicable,

1). reasonable compensation in the nature of liquidated damages2 for any adverse
environmental effects caused by the discharge, to be determined by the court according to the
toxicity, degradability and dispersal characteristics of the oil, the sensitivity of the receiving
environment, and the degree to which the discharge degrades existing environmental quality,

2). reasonable costs incurred by the state in detection, investigation, and attempted

correction of the violation; and

1 AS 4617307 . Strict Liability, provide* that iu an actioa to recover damage*, the pcnoa owning or having control over
a hazardous substance which enter* into or upoa the water*, nirface or lubturface land* of the ate ta
relieved from strict liability if the penoo can prove that the rcleaae occurred solely a* a result of an act of wan
an intentional or negligent act of a third party, other than a paj.ty or it* employee* in privity of contract with, or
employed by, the perron; negligence on the pan of the United Sate* or the Sate of Alaska; or an act of God.

2. Alaska Statute Title 46.

3. 12U.S. Treaties, V. 3, pp. 2089-3027; 17U.S. Treaties, V. Z pp. 1323-1551

4. By Alaska Satute 46.03.758<) the court may impose a penalty of Sea* that S50C for the discharge if deemed
appropriate.

5. The concept of fiquidated danuga*1it commonly ussd in contracts. Tha mooatary valuation of tha lorn a*
datarmiMd through tha uaa of this concept it not intended to equate directly ta tha actual loss, rather, it is
intended to reflect a reasonable estimation of what tha damages are.



3). tho economic savings” realized by the person in not complying with the requirement for
which a violation is charged.

By AS 46.03.760(b), the penalties assessed under AS 46.03.760(a) may not be for punitive
purposes, and must be compensatory and remedial in nature.

Fin,illy, in addition to liability under AS 46.03.760(a), AS 46.03.760(¢) holds a person causing
or permitting an unlawful discharge of oil strictly liable, to the state, in a civil action *..ior the full
amount of actual damages caused to the state by the violation, including direct and indirect costs
associated with the abatement, containment or removal of the (oil), restoration of the environment
to its former state, and all incidental administrative costs.*

In summary, Alaska’s pre-1977 oil spill liability and compensation statutes provided for
recovery of cleanup a*tt, restoration, replenishment and restocking costs, incidental
administrative costs, and civil penalties in the nature of liquidated damages of between SS00 and
S100,000 for the initial violation, and up to S5.000 per day for each additional day that the violation

continues.
12 The kapetaa for Chuage
With Prudhoe Bay oil production scheduled to begin in July, 1977, the State of Alaska was
prompted to review its existing oil spill liability and compensation scheme in 1975-1976. Two
Issues were of primary concern. The first was whether the State would be able to recover
adequate compensation for actual damages under AS 46.03.780 or AS 46.03.760(¢), or in the
alternative an amount reasonably related to that damage under the 'liquidated damages’ provisions
of AS 46.03.760(a), if a disastrous spill should occur in state waters. The second was whether the
dvil penalties imposed by AS 46.03.760(a) provided the oil industry with an adequate incentive to
perform its oil handling activities in as safe a manner as possible.
In its evaluation Alaska took the position that oil pollution
..can and does cause a wide range of harm to renewable resources, and the
environment in general. Many types of harm, which can have devastating long-
term effects oc important marine resources, cannot be quantified. Induded within

this category are mortality of fish and shellfish larvae, food chain contamination,
carcinogenic effects, and chronic toxidty.

6. By AS 46.03.760(c) ‘ecooomic uvm p’u uted in this lection means ‘-.thit sura which a person would be required
to expend for the planning, requisition, siting, construction. instnUitioa and operation of facilities neccaury to
effect compliance with the standard violated." AS 46.03.760(e) allows the court to defer all or pert of that
portion of the rum imposed upon a person under this ‘economic scrags' provision conditioned upon the
person complying, within the shortest feasible time, with the requirement for which a violation it shows.

7. Sponsor Analysis of House Bill 137, An Act Relating to Civil Penahk* for Discharge* of OU, by Jonathan K. Tillinghast
Annum Attorney Genemi for the Sute of Alaska. 1977, p. 1 (hereinafter Spoasor Analysis)



Further, the State held that even for damages which are readily identifiable, quantification of the
loss may still be very difficult. Determining the monetary value of non-commercial species, lost
recreational opportunities, and decreased tourism were offered as examples of this situation.**

Based on these premises the State asserted that even with the imposition of strict liahility for
the damages "...the fact of the matter is that traditional ccf;?xpts of burden of proof (i.e. proving
actual loss and causation) will normally pose an insunn juni able barrier to effective redress for the
great bulk of harm caused by oil pollution/*

Next, the State reasoned that given the problem associated with proving and recovering for
actual damages, in many situations recovery would only be possible under the ‘liquidated
damages" provision of AS 46.03.760(2). This provision was "primarily designed to address the
problem of the continuing discharger, by denying him the economic savings (of) continuing to
violate state environmental law, (e.g. the economic savings realized by not installing a septic
tank)’,*® and was considered to work very well in this regard.** However, with regatd to one time
discharges of oil, it was determined to be ineffective and inefficient in protecting the public interest
for several reasons.

Fust of all, in the event of amajor spill the penalties imposed by AS 46.03.760(a) would not
adequately compensate the public for the resulting environmental harm. The maximum 5100,000
fine was referred to as ‘ludicrous" in this context.1

Secondly, even with the presence of the il characteristics and receiving environment
criteria, AS 46.03.760(a) is still difficult to apf’y to a given oil spilL The court is given wide
discretion in assessing the amount of the penalty anywhere between the lower and upper limits as
stated in the statute, and thus the "(c)ases under the law languish for years, while the private and
public bar argue across the negotiating table as to whether the spill in question is a 5500, or
550,000 discharge."*"*

Finally, in addition to compensating for harm dons, the State reasoned that dvil penalties
should also be high enough to effectively encourage the requlated industry to comply with the laws
which they enforce. The mammim $100,000 fine under AS 46.03.760(a) was considered
unreasonably low to meet this sccoad goaL The State contended that this amount *..mo doubt
fails to even register in the cost-henefit analysis of oil handling operations."*4

8 Id.atp.3

9 Id.atp. I

10, Statement by Jonathan Tllinghaat, Ataittant Attorney General for the State of Alaska at the Houac Judiciary
Committee Meeting diacurnng HB 137, An Act Relating to Civil Pcnalbea for Diaehargea of O1l. 4/12/77
Meeting Minute*.

11 Sec Statement by Jonathan TilUflghatt, Alaaka Aaittant AG, at the Houie Reaouict* Committee Meeting diacusting
HB 137,An Act Relating to Civil Penalbca for Diaehargea of Oil, 2/17/77 Meeting Minutea.

12 SpooaorAaaiywaip. 4

13 1d. at p.S.
14 1d.atp. 4



These findings led the State to conclude that the existing oil spill liability and compensation
scheme had failed in both its compensatory and regulatory roles. The State then suggested that
the problems with the existing scheme might be solved by enacting a new law which would impose
civil penalties on each gallon of oil spilled. The amount of the fine would vary depending on the
characteristics of the oil and the sensitivity of the receiving environment. Several legislative
hearings were held, and the dvil penalty bill as originally introduced was modified substantially. AS
4603758 ‘Civil Penalties for Discharges of Oil,” was then enacted into law in May, 1977.

In the next chapter | will examine Alaska’s present oil spill liability scheme. An effort will be
made to draw out its underlying premises and its most pertinent intent or goals. This analysis is
based primarily on a review of the statute, the legislative history, rnd interviews with several of
those who work or worked for the state and either helped write the legislation or presently work

with the law.



CHAPTER 2. The Present Alaska Ol Spill Liability Scheme

As discussed above, Alaska already had a civil penalty scheme, in the nature of liquidated
damages, in place at the time that the legislation for AS 46.03758 was introduced. Thus, this new
scheme "...does not break any new conceptual ground”1 It is, rather, a further refinement of the
previous scheme, which attempts to correct its perceived shortcomings.
21 Whyi Civil Penalty Scheme?

211 The Statute
The legislative findings of AS 46.03758 assert that,

(1)..the discharge of oil may cause significant short and long-term damage to the
state’s environment Even minute quantities...may cause high mortalities among
larval and juvenile forms of important commercial spedea, ma%/ affect salmon
migration patterns, and may otherwise degrade and diminish the renewable

resources of the state; , _ , .
(2) the exact nature and extent of oil pollution can be neither documented with

certainty nor precisely quantified on a spill-by-spill basis; however, in light of the
magnitude of harm which may be caused..., and the vital importance of (the
natural resources) to the economic future of the state and its quality of
life,...substantial dvil penalties should be imposed for the discharge of oil in order
to provide a meaningful incentive for the safe handling of oil and to insure that the
public does not bear substantial losses from oil pollution for which, because of its
subtle, long-term or unquantifiable nature, compensation would not otherwise be

received...

A review of the legislative history of the act will help to identify the justification for the
position taken in these legislative findings as well as to clarify ihe intent of the dvil penalty
approach.

21) The Legislative History-Civil Penalties as Compensation

House Bill 137,An Act Relating to Civil Penalties for Discharges of O l, was introduced into
the Alaska Legislature by Alaska Governor Jay S. Hammond in January, 1977, at the behest of the
ADEC and the Alaska Department of Law. These two state agendas have primary responsibility for
responding to and prosecuting oil pollution cases in the State of Al&tka.

In his correspondence to Hugh Malone, Speaker of the House, which accompanied his
transmittal of the Bill, Governor Hammond states that

(0)3 pollution harms the public in many ways. Some are identifiable and
usndfiable-and existin(f; law provides adequate means for recovering damages in
this regard. Yet much of the damage caused by oil pollution is difficult to detect
immediately, and even when the damage can be documented, it is incapable of
objective translation into dollars and cents. As a result, in /Uaska as elsewhere,

1 smemcat by Jonathan ZT|th?*, Aluka Aoifuat Attorney General at the Houag Judiciary Committee Meeting
cooadenn* HB 137,An Act Relating to Civil Penalue* for Diachatge* of O il 4/12/77 Meeting Minute*.

2 AS «103.758(a).



these damages, though quite real and potentially quite devastating to the
economy and environment, must be borne by the public.

Similarly, in discussing the need for this legislation in the Sponsor Analysis, the Alaska
Attorney General asserts that the devastating long-term effects of oil pollution on marine resources
(e.9., future declines in fishery catches, food chain contamination, larval mortality) cannot he
conclusively proven to have been caused by the oil spill, nor quantified in monetary terms,
because the effects are ‘too subtle.’4 For example, if there were a decline in a salmon run two
yeats after a major spill, other intervening variables would make it impossible to prove that the ol
spill caused the decline. Also, it would be impossible to collect all fish and shellfish larvae killed by
a spill, yet this result could have an enormous long-term impact on the productivity of the whole
environment. Even if these effects could be proven with certainty to have been caused by the spill,

what monetary value should they be given?
Testimony as to the State’s position that oil pollution causes a great deal of environmental

harm which cannot be determined with certainty, and/or cannot be precisely quantified in
monetary terms was offered by then Assistant Attorney General Jonathan Tillinghast, and then
ADEC Commissioner Ernest Mueller at the several House and Senate Committee hearings

addressing this bilL*
The State’s position on this issue rests first and foremost on the assumption that a discharge

of oil will cause environmental and natural resource damage in every case* However, because of
the burden of proof on the State to establish a causal link between the discharge and the more
subtle or long-term damage, and the difficulties associated with establishing the monetary value of
this loss as well as that of non-commercial specdcs, compensation for all but the most visible and
quantifiable damage will not be achieved. The problem from the State’s perspective is not that

3 Hammond, JayS_Conesfoodence from Alaska Governor Jay S. Hammond to Hugh Malone, Speaker of the House,
Alaaka State L e pianire, Juneau Alaska, January 27.1977, from the House Reaources Committee File on HB
137

4. Sec Sponsor Anafyai* of HB 137hby J. Tillinghast. Alaaka Assisant Attorney General, 1977, contained in the Houte
Reeomrc* Committee File on HB 137 (hereinafter Sponaor Analysis). Sec alao statement by J. Tillinghast at
the Houae Judiciary Committee Meeting diacuiaing HB 137,3/28/77, Meeting Minute*.

5. At the legislative hearingii induttty lobbyist* at e *.ed that it waa a contradiction in tenni to nay first that an oil
diadsarge cauaet tijpiificant harm, and nevt, that the harm is incapable of quantification and difficult to detect.
Aa atatad by Monty Qrver, Exxon lobbyist, at the 3/4/77 House Judiciary Committee Macting, * it it self
evident that the cjruficant harm * not an appropriate finding if it if incapable of quantification and difficult to
detect." See Meeting Minute*,

6. Sec. for example, statcmem by Jonathan Tillinghast as contained in the 3/4/77 House Judiciary Committee Meeting
Minutei. Ai used in this statute, ‘discharge of oil* means ‘the entry of oil into or upon the water or public land
of the state (except oil discharges into an enclosed and impervious containment area), regardless erf
causation." AS 44.03.758(1X3).

7. The State of Alaaka offered the following reports in support of its contention that oil pollution causes long-term and
uoquantillable damage Evans, Dak K_and Stanley D. Rice, ‘Effects of Oil on Marine Ecosystem*: A Rcvieur
for Administrators and Policy Makers," Fishery Bulletin. Vol. 72, No. 3. 1974; Mecklenburg. T. A-, Rice, & D,
and J. F. Karines. "Molting and Survival of King Crab,and Coexistripe Shhnrp_Larv*e Expoerd to Cook IrJct



the damages are difficult to prove, but that they are impossible to prove.8 Conversely, the relative
toxicity of the oil and the relative sensitivity of the receiving environment can be determined.” The
burden of proof on the State to then establish the amount of oil spilled is manageable. It is “.an
event which can be empirically found out. objectively found out as a transaction that occurred."*®
Thus, to insure that the public is compensated for damages which cannot be determined with
certainty or precisely quantified, \..(a)s a practical matter, it may be easier to.-pre-detenninc that
loss (as opposed to the actual damages)'** with a schedule of fixed dvil penalties based on the
objective criteria of the characteristics of the oil and the sensitivity of the receiving environment.
In offering justification for the enactment of the dvil penalty statute, the State asserts that
m (u)tilinng dvil penalties as a means for compensating for general harm fs nothing new.* *# As
discussed in Chapter L, Alaska already had a dvil penalty scheme as a means of compensating for
environmental harm, in the nature of liquidated damages, in place at the time that HB 137was
introduced. Further, the State offers a quote from a U. S. District Court for the District of New
Jersey opinion which interprets the purpose and intent behind federal dvil penalty oil spill laws:
‘More importantly, the statute can rationally be viewed as a remedial measure designed to
compensate the government for harm to the marine and shoreline environment caused by the

discharge of harmful quantities of ofl. 13

Finally, the State asserts that the concept of assessing penalties on a per unit measurement
basis is also not new to American jurisprudence. Specifically, the Federal Water Pollution Control
Act Amendments of 1972 which HB 137 was largely patterned after, authorized the Federal EPA to
"..establish dvil penalties by regulation on a unit of measurement basis for hazardous substances
(of) not more thgn $1,000 cor less than S100 per unit, the per unit penalty to vary based on the

Crude Oil WttrNSoJublc Fraction,* in: Proceeding. NOAA-EPA Symposium on Fstc and Effect* of Petroleum
Hydrocarbons. Perpmne Preei, OrfrmL 1977, and Rice, S. D.. Short, J. W., and J. F. Karinen, *A Review o<
Comparative Oil Toxicity and Comparative Animal Sensitivity,* Northwest and Alaaka fisheries Center Auke
Bay Laboratory, National Marina fisheries Seivice, NOAA. Auka Bay, Alaska, 1977. (All of these reports are
ooamed tathe Alaaka Itpililw s 'I House Resource* Committee File oa HB 137,1977). Homsar, these
sradi<a provide informshoa oa the effects of oil pollution on marine animals primarily under laboratory
lad industry lobbyists offered their own evidence that the kxig-terra and unquanhfiabte damages
noted M der laboratory conditions were nor supported by studies cooducted in the field. Sec, for example, the
quits statement by Waco Shelly, lobbyist for Mobil Oil Corporacco.a contained in the House
Judiciary Committee Meeting Minutes of 3/10/77.
8. See Statements by Jonathan Tillinghast at the House Resources Committee Meeting on 2/17/77 and the House
Judiciary Committee Meeting on 3/4/77 as contained in the Meeting Minutes.
9. Sponsor Analysis, at p. 6.
10 Statement by Jonathan Tillinghast as contained in tha House Resource* Committee Meeting Minute* of 2/17/77.
11 Statement by Ernest Muelicr. Conmusaiooer of the Alaska Department of Environmental Conaarvmtion, ac contained
in the Houe* Judiciary Committee Meeting Minute* of 3/4/77.
12 Statement by Jonathan Tillinghas m contained in the House Judiciary Committee Meeting Minute* of 4/12/77.
13 c>» hy Tin;n|hMi quntinf tha Courtin U. S. V. Contractors, as contained ia the Hopes Judiciary
Committee Meeting Minute* of 4/12/77. Mr. Tillinghair doe* not nan which Federal laws ha * referring ta



toxicity, degradability, and dispersal characteristics of the substance.  Thus, the per unit
measurement approach for civil penalties in the event of an unlawful discharge of a hazardous
substance has been endorsed by the United States Congress. 1!

In summary, in the first instance Alaska’s dvil penalty scheme is intended to be
compensatory in nature. More specifically, it is intended to compensate the public for thar portion
of environmental and natural resource damage which, because of its unquantifiable nature and the
resulting excessive burden on the state in proving the existence of such damages as well as a
causal link, compensation would not otherwise he received.

2.13 The Legislative Hirtory-CMI Penalties as so ‘Incentive to Safe Operations’

In the process of formulating this dvil penalty bill, the State considered three ways of
assuring that oil transportation activities on a massive scale would not occur at the expense of
other segments of the state’s economy: Direct regulation (of tanker design, induding the
requirement of various safety features); setting the consequences of mishehavior so high that in
fact safe conduct is assured; and self policing. 2!

At the time that this legislation was being considered, the individual state’s right to directly
regulate the design of tanker structures was being reviewed by the United States Supreme Court
and was soon determined to be pre-empted by federal law.** Further, past conduct by the
industry led the State to condude that self policing was not a feasible option.*® Thus, Alaska
conduded that this issue should be addressed in this dvil penalty statute. In particular, the State
argued that in order to protect the environment of the state, the dvil penalties imposed by this
statute should be set high enough to induce those potentially subject to them to perform their oil

14, Statement by Jonathan Tillinghatt as contained in the House Judiciary Committee Meeting Minutes of 4/12/77,
referring to Section 311 of the Fedemi Water Pollution Control Act Amendmenu of 1972 It may be worth
noting that the EPA sever established the regulations as authorized by this secoon, and the language
authorising the promulgation of regulations on a per unit basis has rince been removed from this Federal
statute. Horsver, tha Comprehensive Environmental Response, Compensation and Liability Act of 1960, as
amended by SARA of 1986, does contain similar language. Specifically, Section 301 (cX2) authorized the
Department of Interior to promulgate regulations to establish damages *_bascd on uniu of discharge or
release or uniu of affected area.* 42 USC 9651 (cX2)

LS. See statement by J. TilUnjhast as contained in the House Judiciary Committee Meeting Minutes of 4/12/77.

16 See sutement by J. Tillinghast as contained in the Administrative Regulation Review Committee Meeting Minutes of

7. W Rw v Allantie Richfield Co- 435U. S. 151 f19781which strode down s Washintton Stile statutory provision
requiring specific safety features on oil tankers of between 40,000 and 125000DW T entering state waleis. A
similar statute in Alaska attempted to charge unkers varying 'risk avoidance 1charge* to fund an oil spill
cleanup fund depending on the safety features present on the tanker, such that if a tanker did not pooesa a
particular safety feature that the state deemed appropriate, that tanker's risk avoidance charge would be
increased by the amount it would cost to install that piece of equipment. Thi* proviaaoa was atao struck
down. Sss Chevronv. Hammond, U. S. District Court for the District of Alaska. No. A-77-195 Memorandum
of Decision by Judge James M. Fitzgerald, June 30,1978

18 See Supra note 16



handling operations in ad safe a manner as possible. B The State went on to stress that these dvil
penalties are not intended to be punitive.

In summary, in the second instance, the intent of this scheme is to deter spills before they
occur by identifying the consequences in advance, in the hopes of providing the oil industry with a
'meaningful incentive to safe operations."
214 Premises and Intent of the Civil Penalty Scheme

The above discussion indicates that Alaska’s civil penalty approach is based upon the

following premises and intent:
1 Alioil discharges will cause natural resource and environmental harm.
2. For that portion of the damage which is readily identifiable and quantifiable, existing legal

remedies do provide an adequate means of recovery.

3. A substantial portion of the damage caused by oil pollution cannot be determined with certainty.
Further, some visible damage is not icadily amenable to monetary valuation. Damages such as
these cannot be effectively compensated for under existing law due to the excessive burden of

proof on the State.
4.The public should be compensated for those damages which are not readily identifiable and

quantifiable.

5. The scheme does not attempt to rigidly pre-establish actual damages. Itisintended to pre-
determine the loss from oil pollution which is not readily identifiable and/or quantifiable through the
use of dvil penalties based on the objective criteria of the characteristics of the oil and the

sensitivity of the receiving environment.
6. The scheme is intended to provide a meaningful incentive to safe operations by setting out the

consequences of the unlawful act in advance in an effort to prevent the discharge of oil before it

oceurs.
7. The scheme is intended to hoth compensate the public for damages and to provide as incentive

to safe operations.

19 Sponaor Amtym at p. 4See alao Supra oote 16
20. See statsmaat by J. Tillinghaat aa contained in the House Judiciary Committee Meeting Minutes of 3/4/77, and

Spoaaor Analyna at p. S. Dunag tha 1978legislative rrocw of tha regulation* prwnuigatad by the ADEC
TQBagtam wonted that tha maximum J10, SZSO and St penalty amounts m is maenad into tha penalty
schedule by tha legitlatiirs to assure that the uvaud penaltywould not be punitive. See the
Admtssmtiva Regulation Review Committee Meeting Minutes of 2/28/73

21. At the legislative hearings considering HB 137, oil industry lobbyists adamantly asserted that there were already
sufficient state and federal statutes covering liability for oil pollution damage such that thif law simply waa
no* needed; that (* w costing laws and their own economic considecnDoas (not wanting to lose their oil.
damage their tinkers, or injure those oa board their tankers) already provided the oil industry with sufficient
incentive to prevent oil spills; and that this cm | penalty scheme is indeed punitive in nature. See for example
the statement by Monty daver, Alaaka Operations Manager, Eraoa Corporation, USA, as contained in the
Houee Judiciary Committee Meeting Minutes of 3/4/77, and statements by Gene Wiles, lobbyin for
Chevron. USA ta contained in the House Judiciary Committee Meeting Minutes of 3/10/77 and 3/28/77.



8 The scheme is not intended to be punitive.
22 The Amount of the Penalty
221 The Statute
The language of AS 46.03758 establishes the following schedule of fixed d vil penalties for
discharges of oil:

..the penalties for the following categories of receiving environments mav not

exceed
a. $10per gallon of oil which enters an anadromous stream or other freshwater

environment with significant aquatic resources;
b. $250 per gallon of oil which enters an estuarine, intertidal or confined saltwater

environment; and . .
¢. $1pergallon of oil which enters an unconfmed saltwater environment, public land or

freshwater environment without significant aquatic resources."'2

The ADEC is then directed to establish regulations implementing this schedule. The regulations
are to set forth a range of penalties varying in relation to these maximum amounts according to the
toxicity, degradability and dispersal characteristics of the oil, and the sensitivity and productivity of
the receiving environment. The maximum penalties are to be imposed only for spills of the most
harmful types of oil into the most sensitive and productive of receiving environments.2™ The
statute further provides that the assessed penalty may be multiplied by a factor of 5 if the
discharge is caused by gross negligence or an intentional act by the discharger, or if the court
finds that the discharger did not take reasonable measures to contain and clean up the discharged
0il24

A review of the legislative history will help to establish how the penalty amounts were
determined and what goals the penalty schedule is intended to achieve.
222 The Legislative History

In establishing the dvil penalty schedule, the State held discussions with several biologists
to assure that the receiving environment categories are rational’ in relation to one another 2 In
determining what the maximum amounts of the penalties should be, the State first considered
compensation. A wont case scenario for an oil spillin a marine environment was established: A
tanker spillinto Prince William Sound, the State’s most sensitive and productive estuary, during a
salmon run. This is an endosed and protected area where flushing through tidal or current action
XL AS *5.01758<bXIXA), (B), and (C), emphasis added.
23 AS 46.03.758(d). See tha the statement by J. Tillinghast u coauioed in the Houie Judiciary Committee Meeting

Minute* of 4/12/77. The legislative record make* it clear that if a discharge of oil enters more than ooc
receiving environment with different penalty amounts, only that portion which enters the most sensitive

environment would be the higher rate. Sec discussion in this regsrd as contained is the
Administrative Regulation Review Committee Meeting Minutes of 2/25/78. See also Section 3.1.5 below.

24. AS 46.03.758(bX2).

25. See statement by J. Tillinghast as contained in the House Judiciary Commtmn Meeting Minutes of 3/10/77.

26. See statement by J. Tillinghast as contained in the House Judiciary Committee Meeting Minutes of 3/10/77. Also,
this issue was discussed during a personal interview with J. Tillinghast on 4/18/88,



is significantly.reduced. Then, similar to a criminal sentence, the State decided wbat it would take
mir justice to be done.” The next step was to work hackward from the worst case to determine the
appropriate amount of the penalty for less sensitive marine environments. Finally, a higher base
penalty was assigned to freshwater environments with significant aquatic resources. A spill into
these particularly sensitive areas would generally be substantially smaller than those in the marine
environment (no supertankers), and a penalty assessed at the level assigned to the worst ease
marine spill would thus not adequately approximate the harm done. 2’

The State next considered the ‘incentive to safe operations’ aspect of the legislation. Here
the State took the position that the penalties need to be ‘commensurate with the kind of ccst-
beneflt analysis’ that those involved in oil handling, transport and production would undertake.2!
Further, the State reasoned that *...you want the consequences of not being as safe as possible to
be very high. Conversely, you don’t want to ruin somebody."Art

While the State concedes that this dvil penalty scheme in some measure attempts to pre-
determine the Ifljfi resulting from the discharge of oil, i stresses that the schedule of penalties
does not attempt to rigidly pre-establish actual damages.21 There is nothing magical about any
particular figure in the civil penalty schedule, *(a)ny more than, for example, a $10,000 civil penalty
for consumer fraud would be any more magical than a $5,000 assessment. ~ If the imposition of
advil penalty for the discharge of oil required actual damages to be rigidly pre-established, the
burden of achieving that standard would be impossible to meet. The standard for the propriety of
establishing dvil penalties is rather *...that the penalties bear a reasonable relationship to the
gravity of the inddcni and the purposes of the legislation."22 In other words, the amount of the
penalties should be reasonably related to the degree of public harm caused by aspill, aswell as
the public compensation and incentive purposes of the bilL As stated by Av Gross, Alaska
Attorney General, in aletter to Alaska Governor Hammond *..we believe the penalties
are...reasonably related to the level of incentive necessary to induce safe operations, and the

27. 1d. penobal i®uavtcw. See also statement by J. Tiilinghast as contained in the House Judiciary Committee Meeting
Minutea of 3/28/77.

28 See statement by J. Tillinghast as contained in tiie House Resources Committee Meeting Minutea of 2/17/77

29, Statement by J. Tillinghast as in the House Judiciary Committee Meeting Minutea of 3/10/77.

30. See Supra note 1L

31 Statement by J. Tillinghast ascontained in the House Judiciary Committee Meeting Minutes of 4/12/77.

31 ld.

33 Id. Cmphaais added.

34. Sponsor Aruuyns at p. 7.
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gravity of harm caused by oil pollution."™" The result of these considerations was the S10, S2.50,
and SI per gallon penalty schedule as enacted into law .»
223 The Intent

From the above discussion, the following conclusions as to the amount of the penalties in
(he penalty schedule can be drawn:
1 The dvil penalty schedule does not attempt to directly equate the penalty amounts to the actual
damage caused by an oil discharge. The variation in the maximum penalty amounts s intended to
reflect the relative sensitivity of the receiving environment.
2. The penalties are intended to be high enough to induce those potentially subject to them to
perform their oil handling operations as safely as possible.
3 Combining these two considerations, the dollar amounts in the dvil penalty schedule are
btended to bear a reasonable relationship to the gravity of the bddent (the degree of public harm)
and the purposes of the legislation (compensation and bcentive).
23 Vlcariou Liability
231 The Statute

For an unlawful oil discharge within the territorial jurisdiction of the state, or into or upon the

adjacent outer continental shelf of the state, 7AS 4603758 holds the following persons, in
addition to the person causing or permitting the discharge, jobtly and severally liable for the
penalties to the state, b acivil action:

1 if the discharge occurs from any commercial or industrial facility other
than a vessel or offshore platform, the owner, lessee or permittee, and operator of
the facility,

38 Gross, Avrua M,, Correspondence from Alaska Attorney Genera] Av Gross to Jay S. Hammond, Governor for the
State of Alaska, Juneau Alaska, June 10,1977, as contained in the Attorney General's Bill Review File of HB
137,

36. HB 137as originally introduced directed the AO EC to adopt regulations establishing a schedule of fixed penalties for
oil discharge* of not leas thin 15 nor more than ISO per gallon. Many at the legislative hearings expressed
concern that this wording allowed too much discretion to an administrative agency, with several expressing
fear that all spills would be determined to be in tbe 150 range. Partially in response to theae concerns the
state offered an amendment which divided the receiving environment! into three categories substantially
like those enacted in the legislation, with a maximum per gallon penalty for the three categories act at ISO,
125,and 810. Later there maximum amounts were reduced to 110, &50 and 11ind a 'magnitude factorl
was introduced (sae section 17 below). The available legislative record offer* no insight as towhy, but at
some point ths magnitude factor was dropped, while the lower maximum penalties were sad
subsequently enacted into lew.

37. With regard to extending liability for the unlawful discharg™ of oil to indude the outer continental shelf adjacent to
the state, J. Tillinghast asserted at the legislative bearings considering HB 137 that *(i}f (there is) a
substantial state interest in what happens on the OCS, and the person charged with tht act out there has
contact with the state itself, you can regulate activities oa the 0CS if not otherwise pre-empted by federal
law.* (See statement by J. Tillinghast as contained in the House Judiciary Committee Meeting Minutes of
3/28/77). To date no suits have heen brought under this provision, and thus it has not yet been subjected to
interpretation by either the state court or the U. S. Supreme Court. (Personal interview with Doug Mere,
Assistant Attorney General for the State of Alaska, Juneau Alaska. 4/20/88).



2. if the discharge occurs from a vessel,

A. the owner and operator of the vessel; and

B. tbe owner of the oil carried as cargo on the vessel at the time the vessel
was loaded, if the loading occurred within the territorial jurisdiction of the state, or
at a deepwater port or other offshore storage facility adjacent to the state;
however, if the owner of the oil temporarily transfers ownership of the oil to
another person, and the transfer has the purpose or effect of evading the vicarious
liability imposed by this section, the transferor will be considered the owner of the
oil for the purposes of this subsection; and

3.if the discharge occurs from an offshore platform, the lessee or permittee
of the tract or acreage upon which the platform Is situated, and the operator of the

platform.
232 The Legislative History
At the time that the Alaska legislature was considering HB 137, the existing state liquidated

damages statute held "(a) person who violates or causes or permits...'39 aviolation of the oil
pollution statute4* liable for the assessed penalty. Similarly, the statute imposing liability for actual
damages held ‘a person who violates or causes or permits..."41 a violation of the oil pollution

statute42liable to the state, in a dvil action brought under the strict liability statute4* for the full

amount of actual damages....*44

At the legislative hearings discussing the new bill, the State asserted that t| sc existing
provisions with regard to who would be held responsible for the fines or damages were inadequate
for several reasons. First of all, a large portion of the work in relation to oil production, for example
pipeline construction, the handling of oil terminal and offshore platform operations, and the
transport of the oil by tanker was or would be performed not by the oil companies, but by
independent contractors. Under existing law, if one of these independent contractors caused an
oil spill, the oil owner might be able to evade liability for the resulting harm through what was
referred to as the "independent contractor* defense.4* Under this theory an oil company would
argue that it was not responsible for the actions of a contractor working for it The State stressed
that the independent contractor defense "has generally caused severe problems in oil spill
enforcement. For example, the dogged insistence of Alyeska Pipeline Service Company that it is

3B AS 40d758(«).
30 AS 4003.731(a). Sm Chapter 1of this paper for s more detailed discussion oa (his liquidated damages statute.

40. AS 4003.740,01l PoUuboc. See Chapter Lof this paper for a room detailed discussion of this prowdoa.

41, AS46JB.?750(aX

41 See Supra sots 40
43, Somewhat mcoosasteat with the provisions cited here. AS 46.00.821 Strict Liability for the Discharge of Hazardous

Subetaaeet. holds'» person owning or having control over' the oil which is unlawfully discharged into or
upoa sat* weten or lead strictly liable for the resulting damages. However, since tha stats tardy attempted
to recover for actual tumagss, relying instead oa the 'liquidated demtgea' provtdoa of AS 4001760(a) to
achieve cocrpematxn for damages resulting from an unlawful discharge of oil, the ambiguity in these
pfoviaoaa as to whowould be held responsible in the event of a spill is nor of particular cooseqsence to the
purposes of this paper.

44, AS 4003.760(2).

45. See Sponaor Analysis at p. 9.



net responsible for oil spills caused by independent contractors engaged in Trans-Alaska Pipeline
work has frustrated state enforcement efforts in that regard.""16

Secondly, with regard to the transport of oil by tanker the State argued an oil owner could
also evade liability by deeding the oil to another company with no assets while in transit, and then
deeding it back to the original owner when the oil arrived at its destination.'17

Next, it was argued that litigation against the vessel owner would often be fruitless because
of the Federal Limited Liability Act. ~ Under this statute, the vessel owner or bareboat charterer is
allowed to petition to limit his liability for the damages resulting from a maritime inrwfrnt to the
value of the vessel and freight on board after the incident.® Thus, in the event of a tankw
grounding or sinking, that value could be very small.

The State also urged that federal precedent provided support with regard to the applicability
of vicarious liability to oil spill incidents. Specifically, the Federal Trans-Alaska Pipeline
Authorization Act (46 USC Section 1653(c)) holds the owner of the Trans-Alaska Pipeline oil,
through the Trans-Alaska Pipeline Liability Fund, vicariously liable for damages (above the 1114
million in the Fund) caused by oil spills from vessels which service the terminal Further, a similar
vicarious liahility provision implemented by the State of Maine had also been upheld by that state’s

Supreme CourL?1
Also, in keeping with the "incentive to safe operations’intent of the dvil penalty bill, the

State stressed that "(b)oth as a matter of equity, and practical necessity, we believe it is imperative
that those who induce, and profit from oil handling activities, and who in tact have the ability to
control the integrity of those activities if they so desire, be impressed with a non-delegable duty to
see that those operations are conducted in as safe as possible a manner.  In other words, those
who own the oil or lease the offshore tracts can choose who to hire or contract with to construct

46. Sponsor Aruiyu* at pp. 89

47, See statement tryj. TUlinghael at the Home Judiciary Committee Meeting of 3/10/77u contained in the Meeting
Minute*.

48 40 USC Section* 183186. See *tao Supra note 46 at p. 10

49, Limited Liability/set (LLA), 46USC Section* 183186. In the Sponaor Anaiyiis the Rate took the petition that since
HB 137imposed liability for penalties and oot damage*, that tbe LLA would be inapplicable. However, it
was acknowledged that *()t n.J u from certain how the federal court* will treat thia hybrid requlatory
approach vi*-*-yi* that act* (Sponaor Analyst* at p. 10).

50. The lute often the Toner Canton cue u anexample. On March 18,1967 that vessel ran aground off the coast of
England spilling approximately 100000 tons of crude oil. Pursuant to the LLA. the owner of the Toner
Canron (Barracuda Tanker Corp.) sued to limit it* liability. The federal court allowed thia, limiting the
owner's liability to 150, the value of one lifehoat which survived the bombing of the vetcel by England. See
Sponsor Analysis at pp. 10-11 See abo In Re BarracudaTankerCorti.. 281 F. Supp. 228,232 (SJ3.N.Y.
1968).

51 Sponsor Analysis, at p. 9.

52, 1d. it p. 1L The oil industry adamantly opposed this provision. their primary argument agaimt it being that it i«
difficult to actually exert any control over an independent contractor, becaiaa the coot,actor i* aot an
employee directly under the control of the oil company. Sec. e.g, the stamneat by Joba Reeder, Attorney
for BE Alaska, a* contained in the House Judiciary Committee Meeting Minute* of 1/4/TT,

16



their facilities, co handle their oil production operations, and/or to transport their oiL By holding
them liable for the independent contractor’s actions and not allowing them to evade liability by
temporarily transferring ownership of the oil while in transit, this provision might induce the ol
industry to hire the most dependable and conscientious of contractors, as opposed to those who
are less trustworthy. Referring to oil transport. Representative Gardner stated:

..the point is you're the one that made the decision to use the Liberian rust

bucket, or to use a good tanker that was built in the United States or some other

country that had a lot of safety features in it. You're the one that made that
dej*sion, and that’swhy you are held liable for that. And that’s the theory behind

Finally, the State stressed that those subject to the vicarious liability provision are not
without recourse in the event that a penalty is assessed against them. Citing the Maine Supreme
Court holding in Portland Pipeline Corporation v. Environmental Improvement Commission. 307 A
2nd 1(1973), the State indicated that this situation involves a ‘mutually beneficial relationship (Lc.
between terminal and vessels, and owners and operators) where there is, in the relationship,
adequate opportunity to locate, among the business associates, the primary liability.*4
2] J The Inteak

The above discussion reveals that the primary purpose of the vicarious liability provision is
to further the ‘incentive to safe operations’ intent of the law by holding those who induce and profit
from oil production liable for the actions of those that they contract with. Secondly, it may be
inferred that a further purpose of this provision is to increase the likelihood that the State would be
able to recover for the environmental harm caused by an unlawful discharge of oil, than would
otherwise be possible without it.

HB 137asintroduced was quite controversial If the Alaska Administration could have had
its way, the law would have been enacted in the form discussed up to this point. However, asis
typical with most controversial legislation, some compromise was necessary in order to get the law
passed. The provisions of AS 4603758 as discussed in the remainder of this chapter are the
result of such agreements.

24 $100MHBm Calling as Liability

241 ThtStstate
AS 46413.758(e) provides that those persons who cause, permit, or are vicariously liable for

an unlawful discharge of oil are jointly and severally liable to the state, in a dvil action, for the full
amount of penalties established in the regulations to be promulgated by the OEC (See Chapter 3),

or $100,00Q£00, whichever is less.

S3. Statement by Repreewtanve Gardner at contained in the Minute* of the Koute Floor Scaooa of 4/22/77.
$4. See Sponaor AnaJyw atp. 12
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242 The Legislative History
HB 137 as originally drafted had no absolute ceiling on liability. The State asserted that in a

sense there was a ceiling on liability—the $10 per gallon amount. The total limit on liability would
thus depend on tbe amount of oil spilled.*

The amount of exposure that this type of liability ceiling would impose caused the ol
industry in particular r *reat deal of concern. For example, Exxon’s lobbyist urged thar

the penalty limits in this bill are so excessively high that they threaten the viability
of the oil business in the State of Alaska. The risks of spilling all of the oilin a large
tanker are very minimal. But...:or example, a 250,000 dead weight ton tanker
carries 250,000 tons or approximately L7million barrels of oiL At 42
gallons/barrel, that’s 73500,000 gallons. At S50/gallon, that's S3.5 biluonfeven at
the reduced maximum peialty of S10, the penalty would be S735million)

Similar comments were made by others such as the Sohio lobbyist who asserted that the
"penalties could be astronomical...* and that "even a very large company could be thrown into
bankruptcy by penalties of $200-5650 million.™

The State responded that if an oil tanker did spill all of its cargo, that would result in
enormous environmental harm.”” The legislative record is somewhat scanty in this regard,
however, it appears that the State did relinquish to industry pressure in this instance. As stated hy

Tillinghast,

(t)he ceiling was added in response to rather wide spread feelings communicated
to us that while substantial dvil penalties for oil pollution should be extremely
high,...they should not be open ended. Now the Administration has not been and
is not now happy with the idea of a ceiling on liability. But if a ceiling is goin% to
be impoeed, we believe the S100 million ceiling is appropriate. It retains the high
potential exposure necessary to induce safe operations, (and) assures the public
will still obtain substantial liquidated damages as it were...(T)here is nothing
magical about the figure $100 million any more than there is anything magical
about the sum of $2J0 per gallon for confined salt water discharges. (We?
believe, however, that both the penalties and the ceiling are reasonably related to
the gravity of oil pollution purposes of this bilL

55. SeeSpoosocAnalysisstpp.7-8. As originally introduced, the maximum penalty under HB 137was S50 per gallon.
See Supra note 36tad sechoo 22 of this chapter for further discussions in this regard.

5. Sutemeat by Monty O m r, lobbyist for Exxon Company, as contained in the House Judiciary Committee Meeting
Minutes of 3/4/77. 1:i the civil penalty schedule ss enacted into law, the maximum S10 per gallon fine
applies only to spills into freshwater environments with significant aquatic resources. Thus, sine* it is
extremely unlikely tivat a tankerwould ever be in such an area, it is equally unlikely that a tanker spill would
ever be SaSe{s0d @ penalty at thi* maximum rate.

57. See statements by Ken Sdsovalder, lobbyist for Sohio. as contained in the House Judiciary Committee Meeting
Minute* of 3/4/77 and 3/28/77.

B58. See statement by Ernest Mueller as contained in the House Judiciary Committee Masting Minutes of 3/4/77.

59 Statement by J. Tillinghast as contained in the House Judiciary Committee Meeting Minutea of 4/13/77.



243 The Intent
fa the Sponsor Analysis discussing HB 137as originally drafted, the Alaska Attorney General
states that *(t)o place a dollar limit on the total amount that may be assessed would represent a
policy judgment that, at a given point, the harm caused by oil pollution should be borne by the
public, rather than the discharger. The Administration is not prepared to make thatjudgment.*6®
The legislative history indicates that indt&ry pressure eventually forced the Administration to make
this decision. The above discussion reveals that the intent of the ceiling is to provide industry with
the advanced knowledge of their maximum potential exposure. The amount of the ceiling reflects
apolicy judgment made by the Administration, and is intended to reasonably relate to the incentive
to safe operations and damage compensation purposes of the law.
2 Deduction for the Gallons Cleaned Up
251 The Statute
AS 46.03.758(f) provides that
(t)he court shall deduct from the penalties for which the person charged is liable
under (e) (the vicarious liability provision) of this section that amount of oil which
was removed from the environment as a result of a cleanup operation undertaken
in conformity with applicable state and federal law, unless the oil was removed by
an agency of the state, local or federal government The dispersal of oil through

the use of chemical agents or other means is not considered removal for the
purposes of this subsection. The court may estimate the amount of oil removed.

252 The Legislative History

HB 137as originally introduced did not allow for a deduction in the penalty based on the
amount of oil cleaned up. In fact, section (d) of the original bill stated '(t)he entire penalty specified
in the regulations shall be imposed, and no portion of the penalty for which a person is liable under
this section may be suspended or deferred.*6*

Industry lobhyists were quick to point out that

..this bill apparently fines a person per volume spilled and subsequently cleaned
up or recovered. It therefor provides a disincentive for speedy and efficient action
to limit the impact of the discharge and to recover the spilled oiL.(1)f the risks are
thia large, are people going to report the spills? There is going to be a very big
incentive to cover it up and hope it goes away. It may be cover up instead of
cleanup.62

In keeping with its original position that the discharge of oil causes damage in every case,
the State indicated that even if cleanup efforts were successful in removing some portion of the
spilled oil, cleanup efforts take time and thus some natural resource and environmental harm

60. See Sponaor Anaiyui at pp. 7-S
61 Original vertxx of HB 137,An Act Relatinf to G vii Penaltie* for Discharges of Oil, at contained in tea Alaaka

Attorney Oeneial'a BUI Review File on HB 137,1977.
62. Statement by Monty Qaver, Exxon Company lobbyist, at the Houae Judiciary Committee Meetiaf on 3/4/77as

contained in the Meetinf Minutes.
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would still result.™ Further, cleanup was considered more or less an academic matter in Alaska
anyway. Existing cleanup equipment could not be used successfully in waters with wave heights

as large as those typical in Alaska."4 However, the State and legislature were swayed by

industry's arguments that the bill as introduced did not provide a cleanup incentive since the spiller
would be fined the same amount whether cleanup was attempted/accomplished or not. The bill
was thus amended to allow the penalty to be reduced by the assessed per gallon rate for each
gallon of oil cleaned up. The burden remained on the spiller to prove how much was removed. As

stated by Tillinghast,

(this amendment) came out of recommendations...that there’sno incentive to
cleanup, so we provided an incentive to cleanup. | checked again to make sure
that it can be demonstrated how much oil was picked up, I'm fairly confident that it
can. Thatinformation isin the custody and control of industry. They're the ones
that know how much oil they got out, they're the ones that can get the records

out, and sowpjut the burden of proof on them, as a matter ofjudicial
convenience.

Also,

(the cleanup amendment? is now in there allowing a defendant to deduct from his
liability the amount of oil cleaned up. One of the main purposes of that is to
remove a substantial disincentive to clean up oil which state law currently has...So
we inserted that (a) because it was equitable, and (b) because we think it will
supply a m«Mng incentive to dean up the oll.

No sooner had HB 137been amended in this maimer than the industry pointed out the
difficulties inherent in its burden of proving the amount of oil deaned up. For example, when using
skimmers, absorbant materials, or burning of the oil in deanup operations, determining the actual
amount deaned up would be next to impossible.67 Also, deanup operations would tend to be
done in ahurry and proper meters may not be available to establish how much is removed.

Finally, it may not be possible to determine the amount spilled to begin with as would be the case
when a tank is being filled up simultaneously with oil discharging out

63. See Statement by J. TitlTgh*fT as contained in tie House Judiciary Committee Meeting Minutea of 3/4/77.

64. Id. Iltw —nted that current Hate of tbe art deanup equipment functions succmfulfy in mivamum 3-4foot
wave*, while weves in Alaskan waters typically reach heights cf 6-6feet.

65. Statement by J.Tlllinffcimaa contained in the House Judiciary Committee Meeting Minutea of 3/10/77. Amending
the atatuta to allow the penalty to be reduced by the amount of money spent in deanup efforu instead of
reducing the penalty by the exacaed per gallon rate for each gallon removed t'«s alac considered.

However, this alternative was later dropped when it waa realized that this option might not further the
incentive to dean up aa much oil as possible in tome case*. For example, if a spiller waa ssseaacd a fine of
5200,000, and be spent 5200000 cleaning up half of the oil, then half of the oil would still remain in the
water, and the spiller would not be subjected to any Tine atall. Sec the Minutea of the House Poor Session
on 4/25/77 for a mote detailed discussion in this regard.

06. Statement by J. TiDinghast aa contained in the House Judiciary Committee Meeting Minutea of 3/28/77.

67. See statement by Ken Schovalder, lobbyist for Sohio, as contained in the House Judiciary Committee Meeting
Minutea of 3/28/77.

68 Id.



The State and legislature conceded that determining the amount of oil cleaned up may in
fact be very difficult and asked one industry lobbyist how this problem might be rectified. He
responded, "I'd give the court some discretion in the penalty.” This provision was then amended
to give the court discretion in estimating the amount of oil removed.”

2] J The Intent
From the above discussion it is clear that the deduction in the penalty based on the amount

of oil cleaned up is intended to provide spillers with incentive to dean up as much spided oil as

possible.1
1 The Mitigation Claim
26,1 The Statute
AS 46.03.752(g) provides that

Exceﬁt as provided in (f) (deduction baised on the amount of oil deaned up) and
()) (third party negligence) of this section, the entire penalty specified in the
regulations shad be imposed, except that a person who discharges oiL. may
demonstrate, by a preponderance of evidence, that mitigating d rcum stances
relating to the effects of the dischar%e would make imposition of the fud penalty
inappropriate. In determining Whether mitigating circumstances exist, the court
shall recognize that sdentific knowledge pertaining to od spills is very limited and if
there is insuffident knowledge either to predict a base case or to show mitigating
circumstances varying from that base case, the administratively established
schedule of penalties <hall apply. If mitigating circumstances are proven by a
preponderance of the evidence, the court maz reduce or totady eliminate the
penalty, in accordance with the purposes of this section.

262 The Legislative History
As discussed above, HB 137as originady introduced did not adow for a reduction in the

assessed penalty for any reason. At the legislative hearings considering HB 137 lobbyists voiced
significant concern over tbe fact that not only did tbe bid fad to take into consideration actual
damages caused by a spill, but that it also adowed for no recognition of the circumstances

sunounding the spid™
Several legislators also voiced sim ilar concerns during the House Floor Session debate of the

bid.73

69. Id
70. As indicated by (be Meetinf Minutes, ibis amendment ww offered to tbe legislature and added to the iepsieD0O by

J. Tillinghast at the Houae Judiciary Committee Meeting of 4/12/77-
71 It shouid be noted that the economic incentive to dean up the oil will cease at the point where th* coat of dcaning
up the next of oil exceed* the per f*Uoa con incurred hy (be penalty.

72. See, forenapta. Suw not* 37,
71 See, for example, statement by Repreaemntive Hougaa as contained in the Minutes of the House Floor Session of

4277,



In response to these concerns the drafters of the hill amended HB 137 to allow the court to
reduce the assessed penalty if so warranted by ‘unusual’ circumstances. In explaining the
amendment to the legislature Alaska Attorney General Av Gross offered this statement;

What we tried to do was to write in a section to the bill which would remove the.
total rigidity of the penalty provision...The reason the bill was rigid in the first place
and set up a schedule of administrative penalties which did not deviate, was
because our level of knowledge on oil spills was so low. We know damage is
caused, but we don't know how to measure it.. And that's why we set, initially,
arbitrary and fairly rigid standards, as an incentive not to pollut£.,,So, since our
level of scientific knowledge was insufficient to relate the specific damage figures,
we had a real problem in giving discretion to a court to vary penalties from a
damage figure, if we couldn't really prove with certainty what the original
damages..would be. If you assume that you are going to allow somebody to
prove a deviation from the normal case, you gotta assume that you've got a level
of knowledge sufficient to prove a normal case, or to show a deviation from
it...Thercfor, rather than relate to damages, we relate a provision to allow the bill
not tn he so rigid to unique circumstances, unusual rircurastance.s....rathrr rhag
damage*. For instance a fire burned off the oil, an unusual tidal situation,
something which would create a situation which was different than what normally
would be expected. We can’t show damages with certainty, but we probably can
show events with certainty...and a court could take that into consideration in trying
to say that—under these circumstances we feel that the penalty should not be
anything, or it should bs (reduced). At the same time, we wanted to stress that
this would be the unusual case. That in most situations because the level of

" knowledge was so low. diat if the events were nonnaL.then the administrative

penalties would apply.
Further, in his letter explaining this amendment to Governor Hammond, Mr. Gross states:

A provision was inserted allowing the court to reduce the penalty if unusual
circumstances relating to the effects of the discharge make imposition of the full
penalty inappropriate. This provision will see extremely limited application. It may
be utilized, for example, if a spill occurs in a sensitive receiving environment with a
high "per gallon* penalty, but a strong wind or tide immediately transports the
entire spillage to a lent sensitive environment. The provision does not

contemplate that the courts will again become mined in @ "battle of experts' over
the effects of oil pollution. It merely recognizes that, in certain rare instances,
peculiar drqnnstancea surrounding the discharge may justify a lower

assessment.

During the Senate Floor debate the word "unusual’ was changed to ‘mitigating." The only
explanation in the available legislative record for this change waa offered by an tin-named senator
who stated that ‘there seems to be a great deal of confusion as to what ‘unusual circumstances’

-, . . nc
were, and ‘mitigating’ seems to fit better.

74, Statement by Av Grom m contained m the Senate Resource* Committee Meeting Minute* of 5/24/77. Emphaat*

75 Groaa, Avnttn M.. Corrotpoixiencc from Alaaka Attorney General Av Grot* to Alaaka Governor Jay S. Hammond,
Juneau Alaaka, June 10.1977, from tbe Attorney General'* Bill Review File on HB 137,1777.
76. Statement by an unidentified Seruitor aa contained in the Minutea of the Senate Floor Scmoe encoder.nj HB 137,

5/28/TT.
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2.6J The Intent
The above discussion indicates that the miugaiioa clause was added to the statute bv the

bill sponsors because of industry pressure and the concerns of some legislators that in some
cases imposition of the total assessed penalty would be inappropriate. Bearing this ini mind, the
intent of this provision is to allow the court some discretion in imposing the assessed fine when
mitigating circumstances relating to the effects of the discharge, based on events surrounding the
spill, would make imposition of the full penalty inappropriate.”

2.7 The 13,000 Gallon Exemption

271 The Statute
The legislative Endings of AS 46.03.758 assert in part that

the handling of oil in large quantities is a hazardous undertaking which poses a
significant threat to the economy and environment of the state, which can ta
substantially reduced only by the taking of rigorous safety precautions involving
considerable expense; converse,ty, persons handling oil in smaller amounts pose a
correspondingly lower risk to the economy and environment of the state, and arc
capable of safe oil handling practices at correspondingly lower costs; in order to
provide an incentive which is effective, but not punitive, it is necessary and
appropriate that the assessment: of dvil penalties for discharges of small quantities
of oil be left for case-by-casejudicial determination, while insuring, through the
penalty provisions of this sectioa, that the handling of oil in large quantities occurs
in amanner which will not impair the renewable resources of the state.

Pursuant to this premise, AS 46.03.758(::) exempts unlawful oil discharges of 18,000 gallons or less
from the provisions of this statute. By section (i), liability for these spills arises under the liquidated
damages provisions of AS 46.03.760(a) which were discussed in Chapter One of this paper.

2.72 The Legislative History
AS 46.03.758 as originally enacted imposed liability for dvil penalties on all unlawful oil

discharges regardless of where they originated (including oil entrained in ballast or production
water discharges), or the quantity of oil discharged. However, many of those testifying at the

77. la the optaionofo h A m om Attorney General who currently wortn with this tar, this mitigation provimon » the
“mH—— 1--- ta*instateis thatit could eauae tha whole question of actual damagro lo be pe-opeaed.
However, whether thia would occur is unknown because this provision has dm yet been utilized by a
defeadaat to the point of being interpreted by the court. Peiaonal interview with Alaska Assistant Attorney
Oanatttl Doug Manx. Juneau Alaska. 4/20/88. The interpretation that thia provision has received in practice
is actually somewhat in conflict with the legislative intent as set forth hero. Sea section 12 below for a
diacuasicn in this regard.

AS 4803758k a strict liahility, as opposed to as tdeoluta liability statues. As such, in Dddition to slkjwmg relief
front the -i— r-4penalty baaed on the number of gallons deaned up and/or rmtigstifly dmmtKancca, a
defendant a relieved of liability if it is proven by a preponderance of the evidence that the discharge
occurred solely ac a result of an act of God; an act of a third person tntending to causa tbe discharge (if the
third person a nee liable under the vicarious liability provision); a negligent or intentional act by the Sate of
Alisha orthaU. Sdoranactofwar (AS 46.03.758(b)). Further, the penalty may ba reduced if it is proven by
s preponderance of the evtdeaca that the spell was caused solely by a negligent aa of a third person (if that
perron is not liable under the various liability prowrocm. AS 46U1758())>.

78. AS 46.<X]758(>X3).
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legislative hearings, as well as several legislators, expressed serious concern over what effect the
potential exposure of HB 137would have on carriers of small quantities of oil and fishermen. In
partiLular, it was asserted that the potential liability that these individuals faced was grossly
excessive to what was needed to provide a meaningful incentive to safe operations." For

example, lobbyists urged that the potential financial impact of the bill might force small fuel
distributors to either raise prices or withdraw from service & Also, the higher fines of (at that time)
$50and $2500were considered to be directly aimed at small operators because supertankers

would not be in the areas to which these rates apply.

The State responded that the equal protection clause of the State Constitution would not
allow the bill to discriminate based on who spilled the oiL But it was agreed that the amount of
liahility necessary to provide a meaningful incentive to safe operations would vary depending upon
the amount of oil handled. In other words, the maximum amount of liahility which would provide
the maximum incentive to safe operations would be small for one with less ability to pay when
compared to the maximum amount of liability that could be placed on another with more ability to
pay to provide him with the maximum incentive to operate safely.82 The State thus offered an
amendment in the form of an algebraic formula to be used when determining the penalty amount
which attempted to resolve this issue, while not being discriminatory against any particular class of
oil handlers.

Under the proposed amendment, the base penalties of $50, $25, and $10were reduced to
$10, 52 50, and $1 respectively, and a magnitude factor of between 1and 5was introduced. When
using the formula to determine the penalty to be imposed "as the amount of oil you spill increases,
you have a geometric progression towards higher dollars per gallon.

Lobbyists acknowledged that the magnitude factor did significantly reduce penalties in
some cases. However, they stressed that there was “.-still the magnitude that could be
devastating to large aswell as small concerns."™* Further, during the House Floor debate of the
bill, several representatives argued that even with the reduction in the penalty amounts the

79. See statement by J. Tdlinghatt responding to these coocemt, u contained in the Hou*c Judiciary Committee
Meeting Minute* of 3/28/77.

80. Statement by Tim Bradner, lobbyist for BP Alaaka. as contained in the House Judiciary Committee Meeting Minutes
of 3/4/77.

8L See statement by Roger Lang, lobbyist for Bristol Bay Native Corporation. as contained in the Koum Judiciary
Committee Meeting Minute* of 3/10/77.

82. See the House Judiciary Committee Meeting Minutes of 3/10/77and 3/28/77 for diacwrions in thit regard.

81 Statement oy J. Tillinghast as contained in the House Judiciary Committee Meeting Minute* of 3/28/77. Industry
lobbyist*, ntber predictably, argued that damage* caused by oil discharges do not inertsen at a geometric
rate with tbe amount spilled. The 'magnitude factor' discussed hers was later dreaped and thus does not
appear in the law a*enacted. See Chapter 3below for a discussion on how the penalty is amemad in

practice.
84. 1d. House Judiciary Committee Meeting Minute*. Statement by Ken SehovakJer, Sohio lobbyist.
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potential exposure under the bill would be financially devastating to some of their constituents.”
While not all House members accepted this argument, these representatives were successful in
persuading the House to amend the legislation to exempt spills of 20000 gallons or less from this
civil penalty scheme." However, when the bill was considered by the Senate, this exemption was
removed and AS 46.03.758 as enacted applied to all unlawful discharges of 0 il."

AS 46.03.758(c) required the regulations promulgated by the ADEC pursuant to the aa to be
reviewed by the Administrative Regulation Review Committee prior to adoption. Thus, in 1978 this
aa Was again before the legislature. The available records makes it clear that after a year's time,
sentiment toward the dvil penalty scheme within the legislature had shifted rather markedly. In
particular, while swayed by the Administration’s assertions in 1977 that all oil spills would cause
significant unquantifiable and long-term damage and thus that substantial dvil penalties were
needed to assure adequate compensation, = several legislators no longer accepted this argument.
For example, with regard to the existence of long-term damages, one legislator stated,

.| was one of the people who were lobbied last year by the Administration in
terms of how difficult 1t was to prove the damages, and | understood the problem
when | only Listened to one side of it. .And then when | have asked the question—
What is long term damage? Where hasit occurred? Show us where it has
happened, and | can’t find it.

Similarly, Senator Sumner expressed significant concern with regard to imposing substantial
dvil penalties for damages which cannot be established with certainty,

..we're not talking about whether to have the law or damages or a fine. The
question is...presumptive damage, chat’s one of the concerns | have. (If) the oil
spill occurred at the time when larva was there, that would have one impaa and
nobody argues that yes, that is damage, and | think that that's provuble damage..J
have no problem with that. But my concern isif it occurred at a time when there
was no provable damage~Simply because it spills. I'm making the assumption
that it’s. mot intentional, then to further penalize somebody solely on the basis that
it happened has some problem with me~1 still want to be convinced that there is
some damage done, significant damage done, or permanent damage, or short-
term damage, some way to categorize (it) so..J can...be prepared to say 0K, if
there’san oil sh)ill, and it’s 100 gallons, and it’s spilled in this environment, we can
presume that there’s going to be so much damage and allow a fine for it. But

8. These RsmseaMwetu made primanly by legislator* who represented largsconstinieaciei of fishermen or small
vilayaa or communities in the interior of Alette which etore larje quantities erfoil forwinter one. See in
potticulir statements by Representative* Swmnaoa. Lethine and Bennett as contained ia the House Boor
Session Minutes of 4/22/77.

86. Some were not happy with this amendment, as*tting that the amount was still too tow bceauaeaoea* communities
(tore much non than 10000 gallon* for vaster use. See ia particular the sstccneata by Represeatanws
Swsaaoa and Bcaactt ascoouimd ia the House Floor Session Minutes of 4/22/77.

87. See Minutes of the Senate Floor Session of 5/28/77. There is no iNNNAION & to why this exemption we* removed.

83. Senator Sumner considered Icmg-tenn to be some amount over Syeare. See his stateacat ia tha 3/9/78
Administrative Regulation Review Cotnmittt* (hereinafter ARRC) Meeting Minu.es.

89. Statement by unidentified legislator as contained ia the ARR.C Meeting Miautaa of 3/9/78.
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absent that information, it § ~absolutely totally subjective argument. And that3
why it 3 hard for me to buy it.

Further, rather than dissipating, concerns over the potential exposure of small oil handlers

under the aa had increased significantly in the interim. As expressed by Representative Freeman,

.there are a number of people who | know personally.-who make a living
transporting fuel oil and that kind ofthing. A guy can haul X number of thousand
gallons and has his life 3work tied up in a truck. And as | read the regulations and
the statute, and incidentally I am one of those who think the statute stinks bat
that 3 beside the point, | agree..it's on the books. Butif | have to make a choice,
as | understand the statute and the regulations and everything connected with it, it
looks to me like the people who | am concerned with could literally be wiped

out. Andif | have to make a choice between the Sierra Club 3 fear of having
some oil spills somewhere or the life @ earnings of some ofmy constituents, at
least with me there 3 no problem where my sympathy lies.

Finally, taking both the presumed damages and small operator concerns into consideration,

another legislator observed,

| ™ advised that in Fairbanks that fuel costs have gone up..about 3 cents a gallon
as a result of establishing reserves anticipating these regulations. In the absence
of some data to show specific short-term damage or long-term damage, it makes
me really cautious in terms of..the small operators,.it puts me in a difficult
position to have a person 3 livelihood floating on the line all the time.

With regard to the presence of significant unquantifiable and long-term damage following an
oil spill, the State stressed that the difficulties inherent in proving either the existence g£ non-
existence of such damages was one of the very reasons that this legislation was enaaed to begin
with/*4 Regarding the concem over the potential exposure of small operators under the act, the
State argued that Chevron, which vigorously opposed the bill, had raised inappropriate concemns.
The State argued that, in fact, the exposure for most small spills under the new law would actually
be less than under the old law (AS 46.03.760(a)). For example, the maximum possible fine for a
1000 gallon spill into an anadromous stream under the new law would be $10,000 ($10/gallon),
while the court could potentially impose a fine of $50,000 or even the maximum $100,000 under the

old law. As expressed by Mr. Tillinghast,

Chevron has gone to a substantial effort to get a lot of small operators upset. In
many respects Chevron is engaged in some rather disconcerting
misrepresentatioo_(A)nd in terms of saying that for small oil spills this law is

90. Statement by Senator Sumner so contained ia the ARRC Meeting Miaurn of 3/9/78.

91 Several testifying expressed concern aa to whether m ull operator* could even obtain insurance for thia type of
liability, cad if so, whether they could afford the premiums. Sec, for example, the statement by Tim Brtdoer,
lobbyirt for BP Alaska, as contained in the Houac Judiciary Committee Meeting Minutes of 3/4/77.

91 See Supra not* 90. Statcacm by Representative Freeman. See also statement by Senator Poland as contained in
the ARRC Masting Minutes of 3/16/78,

93 Statement by an unidentified legislator as contained in the ARRC Meeting Minwas of 3/9/78.

94. See statements by J. Tillinghast as contained in the ARRC Meeting Minutos of 2/28/78 and 3/9/75, and the
statement of Av Gross as contained is the ARRC Meeting Minutes of 3/16/78,



worse than the old law, | think is erroneous for the vast majority of small spills that
occur, spills in the hundreds of gallons, mainly the small spills one could expea
from a small operation.

Further, the State argued that because of the cost of prosecution, actions against small spills
would rarely be initiated.

The Administrative Regulation Review Committee was not willing to accept the State 3
arguments. Under the auspices that proper procedures had not been followed in formulating the
regulations, the Committee threatened to annul the regulations in order to keep the law from

coming into effect at least until the regulations could be re-worked and reviewed again during the

next legislative session.07
Realizing that the risk of losing the statute was imminent, the State conceded that their

primary concern was to ensure that adequate redress was available in the event of a major tanker
spilL The State thus proposed to amend the statute to exempt spills of 5,000 gallons or less from
the purview of the aa. Liability for these spills would revert back to the liquidated damage
provision of AS 46.03.760(a).As expressed by Jerry Reinwand, AD EC Deputy Commissioner in

a letter to Frank Tupper, lobl>yist for Commercial Fishermen, from the North Pacific Fisheries

Association:

Ernie (Mueller, ADEC Commissioner) and Av Gross (Alaska Attorney General) got
into the aa soon after the (3/9/78) hearing (it was obvious we needed to roll out
the big guns) and were able to keep the Legislature from annulling the regulations
by cutting a deal. The dealis: ‘small* oil spills will not be covered by the civil
penalty statute but instead will be covered by the existing section of our law
(Section 760). As this will take a statutory change, the bills have been introduced
into the House and Senate to make the amendment to the dvil penalty law.
However, the House and Senate versions differ as to what is a small spilL The
House bill exempts spills of 5,000 gallons or less from the regs while the Senate
bill exempts 12J500 gallons and less. Ultim ate!-, they'll probably compromise on a
figure between the two,Although we were not happy with the idea of having to
compromise, we did 30 in order to save the regulations. Av Gross in particular did
one heck of a lobbyingjob to pull it off. | think the compromise is warranted as
the big “spills will still be covered by the regulations, and it was the spoetor of a
massive tanker spill that got the bill through the Legislature last year.

In tbe end, tbe Eompromise, Tesulted in an exemption of 18,000 gallons or less in

recognition of tbs volumetric caparity of some of tbe Alaskan village storage tanks.”™

95, Statement by J. Tillinfhart aa contained in the ARRC Meetinf Minutea of 2/28/73,

9%. See, for caampie, the ttatement by J. Tillnfhaet aa contained in the ARRC Meetinf Minutea of 3/9/78,

97. See, forer*mpte, the Minuus of a private discutuoa held by the member* of the ARRC m contained in the 3/16/78
Meetinf Minutea.

98. See tutemeat by AvGroeeaa contained in the ARRC Meeti-tf Minutea of 3/16/78. The 5000fallon fifure waa
arrived at by astinf several major oil cotnpaniet the eanyinf capacity of their tanker truck*.

99. Reinwand. Jerry, Cormpondenc* from Jerry Reinwand. Deputy Cooimiawonw of tha Dept of Environmental
Conaamsan, to Prank Tupper ftota the North Pacific Faheriea Amoriarioa, June— Alaaka. 4/6/78.
Correspondence contained in the Dept, of Environmental Conacrvahon Files on HB 137,1977.

100 See Minutes of the Senate Floor Session of 6/11/78.



273 Tbe Intent
The above discussion reveals that from the State § perspective the purpose of the 18000

gallon exemption was to keep the legislature from annulling the regulations and thus in effect
annulling the law. However, from the perspective of many legislators and lobbyists, this exemption
is intended to recognize that the mandatory penalties imposed by AS 46.03.758 are so excessive

for handlers of small amounts of oil that they do not provide a meaningful incentive to safe
operations. Since the imposition of a penalty under this statute could be financially devastating to
asmall oil handler, rather than being compensatory and regulatory, such a fine would in fact be
punitive.

2£ Summary and Conclusion

In the mid-1970's the State of Alaska concluded that its existing oil cpiil liability and
compensation scheme would not adequately protea the environment of the State in light of
pending oil produaicn on the North Slope. AS 46.03.758, Civil Penalties for Discharges of O il Ivas
cnaaed into law by the Alaska legislature in May, 1977 in in effort to correct the problems which
were believed to be present in the existing scheme. The 0l'al penalties imposed by AS 46.03.758
are intended, first, to compensate the public for the unqufntifiable and undetectable natural
resource and environmental damage which would not be compensated for under the more
traditional liability statutes because of the insurmountable burden of proofon the state. Secondly,
they are intended to provide oil handlers with a meaningful incentive to perform their operations as
safely as possible.

The amounts of the penalties are not intended to reflea the actual harm caused by oil
pollution, and no effort was made lo equate them. Instead, they are intended to reflea the gravity
of the incident (the degree of public harm) and the purposes of the legislation (compensation and
incentive). As such, there is nothing fnagical "about any particular penalty amount The statute
itself sets forth only the maximum allowable per gallon penalties for the variously defined receiving
environments. The ADEC is then direaed to further refine the penalty schedule down from these
maximum amounts based on the toxicity, degradability, and dispersal charaaeristics of the oil, and
the sensitivity and productivity of the receiving environments.

The vicarious liability provision is intended to further the fhcentive to safe operations "aspea
of (he law by holding those who induce and profit from oil handling activities responsible for the
activities of those they contraa with. It may also be surmised that a second purpose of this
provision is to increase the likelihood that the State would be able to recover for environmental
harm resulting from an unlawful oil discharge than would be possible without it

The ceiling on liability was added to the statute ia response to industry pressure. It is
intended to provide oil handlers with advanced knowledge of their potential exposure under the

statute. Further, while again there is nothing magical about the S1G0 million figure, this maximum
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exposure amount is intended to reasonably relate to the incentive and compensation purposes of
the law.

The provisions allowing the court to reduce the assessed penalty based on the number of
gallons cleaned up or on mitigating circumstances were also added to tbe statute in response to
industry pressure. The State and the legislature were both eventually swayed by industry's
argument that the bill as originally introduced provided a disincentive to quickly and efficiently
clean up spilled oil since the same fine would be levied whether cleanup was attempted or not.
The provision allowing the court to reduce the penalty based on the amount of oil cleaned up was
thus added in an effort to rectify this perceived shortcoming. The mitigation clause was added in
response to industry concerns that not only did this bill fail to take into consideration actual
damages, but that it all'a did not allow for recognition of circumstances surrounding a spilL  This
provision is thus intended to recognize that in some cases unusual or unique events surrounding a
spill would make imposition of the total assessed penalty inappropriate.

Finally, as originally enacted AS 4603758 applied to all unlawful discharges of o il
However, one year later when the regulations enforcing this statute were being reviewed by the
legislature it was evident that the senlimcnt toward this statute had shifted rather markedly in the
interim. Of particular concern was the devastating financial impact that the penalties might have
on the handlers of small quantities of oiL This concern, coupled with the concern over imposing a
substantial penalty for damages which could not be proven with certainty, led the legislatur* **
threaten annulm ent of the regulations in order to keep the law from coming into effect. Ultimately a
compromise was reached wherein spills of 18000 gallons or less were exempted from the
provisions of the civil penalty statute., From the perspective of some legislators and lobbyists the
inleat of this provision is to recognize that in the case of small oil handlers the penalties imposed
by AS 46,03.758 would be punitive, rather than compensatory and regulatory as contemplated by
the act. Conversely, from the State 3 perspective the purpose of the exemption was to keep the
legislature from annulling the regulations and thus in effect annulling the law.

W hile the dvil penalty statute as enacted is substantially Watered down tompared to the
original bQ)|, several State of Alaska employees who use this statute are very pleased indeed to

have it in place. This paper will now examine the implementation of this dvil penalty statute.
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CHAPTER 3. Implementation of AS 46.03.758
31 The ReguUtions-Statutory Mandate and Legislative History

The regulations enforcing AS 46.03.7°8 are set forth in 18 Alaska Administrative Code
(hereinafter AAC), Chapter 75, Article 5, 3chedule of Civil Penalties.” A somewhat condensed
version is set forth in Appendices A -C Based on a review of the available historical records, | will
now examine how these regulations were formulated.

AS 46.03.758(b) sets forth only the maximum allowable per gallon penalties for unlawful oil
discharges over 18,000 gallons into the variously defmed receiving environment. The ADEC is
then directed to promulgate regulations establishing a schedule of dvil penalties which vary in
relation to these maximum amounts based on the toxicity, degradability and dispersal
characteristics of the oil, and the sensitivity and productivity of the receiving environment* AS
46.03.758(d) further provides that the variation in the penalty amounts "..may be by subcategories
of receiving environments, specific receiving environments, or both." The maximum penalties
established in the statute are to apply to discharges into the most sensitive and productive of
receiving environments within each category of receiving environments, with the penalty then
degearing for less productive or sensitive receiving environments.

By AS 46.03.758(c) the regulations were required to be reviewed and approved by the
legislature prior to becoming effective. The ADEC is authorized to periodically revise the
regulations if deemed appropriate. Revisions must also be submitted to the legislature for
approval

With regard to the AD EC being assigned the job of further refining the penalty schedule, the
Sponsor Analysis of HB 137 asserts that while the legislature establishes both the maximum
amount of the penalties and the criteria for their application, the remaining task of ranking the
7.relative sensitivity of the receiving environments, and the relative toxicity of various types of
oiL.is a technical effort which is properly vested in an administrative agency.™ Pursuant to its
legislative mandate, the AD EC thus developed a set ot draft regulations and introduced them into
the legislature in January, 1978. The Administrative Regulation Review Committee (hereinafter
ARRC) then held several hearings to discuss them. Those attending included representatives from

the Alaska Department of Law, the ADEC, and interested parties.

1 AS 46.03.758(b) and (d).
2 AS 46.03.758(d).
3. Regulation* are tyj»aUy submitted to the legialature for review after an adoption order haa been signed. The

kgdiature then ha* the power to annul or approve the regulation*. The provtoon requiring the avil penalty
regulation* to be renewed by tbe legislature prior to adoption was apparently inserted into AS 46.03758 in
order to give the legislature an active rote in the promulgation of these regulations. Sea Minutes from the
Administrative Regulation Review Committee Meetings of 2/28/78 and 3/9/78 for further discussions in this

regard.
4. Sponsor Analysis at p. 6.



Several coacems with regard to the regulations were expressed by both legislative
members of the ARRC and industry lobbyists. Most specifically, it was asserted that some
provisions of the regulations fell outside the purview of the statute, that some biological categories
were not supported by fact, and that some of the toxicity, degradability and dispersal
classifications of the variously defined oils were both 'scientifically arr”v Uy flawed* and 'too
artificial and insufficiently precise. ” In an effort to resolve these criticisms .  JR.RC directed the
ADEC to convene a workshop to be attended by interested Committee members and industry
representatives. Each of these issues will be discussed in turn.

3.1.1 Certain Provisions Fall Outside toe Purview of the Statute

Keeping within the purview of the statute, the regulations promulgated by AD EC classify
‘freshwater environments with significant aquatic resources "as either Critical "or Sensitive ™ In the
draft regulations the Critical reshwater category included those streams and rivers classified as
wild, scenic or recreational; and the lakes, streams, rivers and freshwater wetlands within the
boundaries of national, state, and municipal parks or park reserves, monuments, preserves and
wildernesses, and the water of lakes, streams 2nd rivers which flow or empty into those waters™
Further, Sensitive freshwater environments were defined to include Streams and rivers within the
boundaries of incorporated cities and unified municipalities other than those classified (as
critical).*™

With regard to marine waters, 'estuarinc, intertidal or confined saltwater environments “are
also broken down into categories of either €ritical "or Sensitive. ”In the draft regulations Critical =
marine environments were defined to inoude Tnarine waters within the boundaries of national
parks, wilderness areas, recreation areas, monuments, (and) preserves.. Sensitive "marine
environments were defined to include Tnarine water within the boundaries of an incorporated city
or unified municipality not otherwise classified (as critical).*™

No criticism s were raised with regard to the use of the Critical "and Sensitive' designations
as a means of categorizing environments with significant aquatic resources. However, when
reviewing the regulation the ARRC took the position that the provision ‘the schedule shill-vary
according to the sensitivity and productivity of the receiving environment* as contained in AS

46.03.758, chat the aquatic receiving environment categories should be derived only from

5. Gasifying freahwater environments with significant aquatic raoureea aa either ecritical’ or ‘scoamvw1may reaaonabiy
be interpreted m avariation in subeategonc* of receiving eovucementa, which ia specifically authorized by AS

4<503758(().
6. Draft of Alaaka Adminiananvn Code Till* 18 Environmental Conaenatioo. Chapter 75, Oil and Hazardous Succancas

Potlutioc Cocnot Article J. Schedule of G vil Penalties. Section 310(aXI), subaectiooa (Q , (D), (G), tad (H). aa
contained in the Alaaka Attorney General's file 0o these regulatiooa.

7. td, ISAAC 75J10(aX2XA).

8. 1d. ISAAC75.520(aXIXD)-

9. 1d.. ISAAC75323(»X2XC)-
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biological criteria. As suck, the €ritical "and Sensitive *designations discussed above, which arc
based on where the receiving environment is located as opposed to the biological values of the
water in question, are at variance with the intent of the bw .1®

The State conceded that these designations were in fact not based on biological criteria.
The motivation for including them in the ‘critical "and 3ensitive Tategories was rather “.the human
being conception of the value of (the areas)*11' That s, it was contemplated that a spill in a
national park would be considered more offensive by the public than a spill into waters on
unappropriated state Iands.17 However, the State agreed with the ARRC 3 interpretation of the
statute and removed them from these categories. In the regulations as adopted, these receiving
environments are thus designated as Without significant aquatic resources, "unless biological
criteria warrant one of the more sensitive designat?ons.13
31 J Certain Biological Criteria are not Supported by Fact

In the draft regulations €ritical "marine environments were defined to include marine waters
within one statute mile of the mouth ofwaters designated as important for the spawning, rearing,
or migration of anadromous fish; and marine waters within ten statute mile3 of a seabird colony or
marine mammal rookery or hauling ground.1* Further, the Sensitive "designation waa assigned to
Prince William Sound, and the bays, arms, fjords, ports and other inside waters of Prince William
Sound; and all marine water within ten statute miles of any point of those waters designated as
€ritical marine environments.

The Eritical ™designation of one statute mile surrounding waters important for spawning,
rearing or migration of anadromous fish is based on the premise that significant concentrations of
salmon can be found lingering in this area before going upstream.1™ While the legislative record is
quite slim in this regard, the oil industry apparently agreed that salmon do linger at the mouth of
streams before heading up to their spawning grounds. However, the one mile designation was
considered excessive. Chevron, for example, urged that the Eritical "designation should be limited
to 1,000 feet surrounding the mouth of such streams, rivers, etc.17 W hile no authority is cited, the
State argued that the one mile designation is supported by fact, and in the end this Eritical =

designation was retained in the regulations as adopted.

10 For discuMkw in thi* regard, plena* refer to the ARRC Meeting I/tinutea of 3/9/78, and the correspondence from
ADEC Coenmnwoocr Ernest Mueller to Honorable AL Oae, Alaaht State Houae of Representatives, Juneau
AX MarchZ 1978 ascontained in the Alaaka Attorney General™ file on HB 913 An Act Relating to the
Excmpooe of Small Oil Diachaigea from the Penalty Provkioo. of AS 46.03.758,1978.

11 Statement by Commisriooer Erest Mueller as contained in the ARRC Meeting Minutea of 2/28/78.

12 1d.
13 Statement by Auistam Attorney General J. Tiliinghait a. contained in the ARRC Meeting Minutea of 3/9/78.

14 See Supra note 6,18 AAC 75-520(aXIXE) and (F).

15 1d. 18 AAC 75J20(aX2XD) *od (E).
16 See jtatement by J. Tillinghaat a. contained in the ARRC Meeting Minutea of 2/28/78,

17 1d.



Tbhs motivation for designating (he area within ten statute miles of seabird colonies, marine
mammal rookeries and hauling grounds as Critical *was similar to that of the one mile €ritical =
designation surrounding the mouth of salmon streams. In particular, the state urged that since
these animals typically forage seme distance from these areas, some range surrounding them
should be protected. The State conceded that as the distance from a rookery, etc. increases,
probably fewer animals would be found, and also that it is likely that the animals would range in
some directions and not others.1® However, it was argued that the distance and direction that the
animals would travel cannot be predicted with certainty. This being the case, the easiest way to
handle the situation would be to set up an admittedly arbitrary artificial distance.1®

The legislative record on this issue is again quite slim. However, concemn was apparently
expressed that the ten mile Critical ™esignation was not supported by fact  The state yielded on
this point and the ten mile ‘critical* range was reduced to one mile. The State was successful in

retaining the Sensitive Tlassification for a distance extending out ten miles from all zones

designated as ‘critical. 21

Finally, the oil industry was critical of Prince William Sound being designated as a Sensitive ~

marine environment. It was asserted that it should in fact be designated as Without significant
aquatic resources.”™ The State countered that this area is vital to the migration, spawning and
rearing cycles of salmon and other marine animals and as such it is worthy of the Sensitive ~
designation. The State won this battle and Prince William Sound along with the bays, arms, fjords,

ports and other inside waters of Prince William Sound retained the Sensitive' classification in the

regulations as adopted. ™
31 J Some Oil Characteristic Classifications are 'Scientifically and Technically Flawed* and
Too Artificial and Insufficiently Precise’
Substantially like the regulations as adopted and as set forth in Appendices B and C, the

draft regulations categorized the various oils ia relation to their toxicity, degradability and dispersal
*characteristic*. A factor number was then assigned to each classification. Crude oil was divided

into two toxicity and degradability categories based on its American Petroleum Institute (API)

gravity. A crude with an AP gravity greater than 25 was designated as moderately toxic and

moderately degradable, while crude with an AP gravity less than 25 was assigned to the less toxic

and low degradability categories. The per gallon penalty for both refined petroleum

products/byproducts and crude oil would then be determined by multiplying the base penalty,

18 See statement b> ADEC Commimiooer Ernest Mueller aa contained ia the ARRC Meetinf Minutea of 2/28/78.

19 Id. See aiao Supra note 10 Mueller letter.
20. 1d_ Mueller letter. See also suitmeat by J. TUlinfhast ae contained ia the ARRC Meetinf Minute* of 2/28/78.

21 1d, Mueller letter.

22. See statementhy L TM ftot amneamnd ie tbe ARRC Meetinf Miartes of 3/16/78.

23 See statement by J. Tillinfhat* au contained in the AR&C Meetinf Minutee of 3/9/78,

24, See Supra note 10, Moeller letter, and statement by Mueller as contained in the ARRC Meetinf Minutea of 3/9/78,
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which was established on the basis of the sensitivity category assigned to the receiving
environment (see Appendix C), by the arithmetic mean of the toxicity, degradability and dispersal
factor numbers assigned to the particular oil spilled. The result of this calculation would then be
multiplied by the number of gallons of oil spilled (less the number of gallons deaned up by the
spiller) to arrive at the total penalty to be assessedz.5

Although no specific references are died, the toxicity, degradability, and dispersal
classifications assigned to the variously defined oils in the draft regulations, and substantially like
those in the final regulations as well, were apparently derived from information provided to the
ADEC by ShellOil Company”™ While Larry Vauvre, lobbyist for Union O il Company suggested

hat "..the Shell study is not the absolute answer in establishing criteria by which a person can be
subjected to a dvil penalty without regard (to) damages, 2 no si.g nificant arguments were raised
against the toxicity, degradability and dispersal categories to which the various oils were assigned.
However, severe criticisms were raised with regard to the classifications of refined petroleum
products and byproducts within each toxiritv category. Further, while it was not specifically
contended that the toxidty and degradability classifications for crude oil were inappropriate,
concern was expressed over the considerable variation in the assessed penalty that would occur
between spills of crude which fall into these different categories.

The criticisms regarding the toxicity classifications for refined petroleum products and
byproducts rested on the argument that among the various oils assigned to any one toxidty
category, there may be a wide variation in actual toxicity. That is, while it was generally agreed
that motor gasoline is relatively more toxic than asphalt, it was argued that one gasoline will be

*
more or less toxic than another gasoline depending on their chemical com position.25 Further,

25. See Supra note 6, draft refutation*,

26. See statement by ADEC Commtaaoocr Mueller at contained in the ARRC Meetinf Minute* of 2/22/78,

27. Statement by Larry Vauvm, Union Qil Co. lobbyist its contained ia tbe ARRC Meetinf Minute* of 3/9/78,

28 See statement by J. TiQlIrtfban as in the ARRC Meetinf Minute* of 3/9/78, sad correspondence from

ADEC Him*!winner Muclier to Representative AL O k, 3/2/78** contained ia tile Ataeka Attorney General's

fitaon HD 912,1978 (this hill pwtaiai to the 18000pltoa exemption). It should be noted that baaed on an
examination of the available historical records, this paper amtuom that ‘toxidty" as used ia the civil penalty
gtataea cad mgjitacao* refers to the chemical toxidty of oil (Lo. the Jetlal effects of aa oil resulting from its
chemical components), as opposed to the mechanical or physical toxidty of oil (e”. the lethal effects of oil
caused by xuffocaticn resulting from a marine animal's habitat being covered with oil, or drowning or
hypothermia which may occur when tha animal itself is coated with oil). This tnterpmaoon is stao, perhaps,
tupported by the refutation* promulgated by the ADEC Forsampi*, bunker fu*land #1,2 A Arctic diesel
fuel all have aa aromatic content of around 25% (Sea Table 1). However, bunker fuel only receives a tonary
factornumber of J, while #1,2 A Arctic diesel fuelan fjve* atoxidt, factornumberof UL #12 AArcde
diesel fuel are slight' oils m compared to bunker fjel and a* such am much mote chemically (as opposed to
physically) toxic. Thm, assuming that the toxidty factor lumbers am baaed on cherxbcal tondty it makts
seaee that the* oitawoeid be pvea a higher factor aember thia buakarfwlL For « dtacaawna of oil’s
chemical and mechanical toootyaad fata ia the man* eoviionmeat, see R'bin. Jonathan. ‘A Review of
Petroleum Toxidty aad Fate ia the Marine Environment, with Imptkatjooe for the Development of a Penalty
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while b<xh kerosene and motor oil (both classified as Highly toxic) are generally cons: -"ercd more
toxic than asphalt, their toxidty compared to one another may vary significantly.

The State responded that the statute neither required nor allowed the use of actual toxidty in
establishing the penalty schedule. In fact, given the present state of sdentific knowledge,
establishing the actual toxidty for each and every petroleum product would be impossible ™
What the statute required was the use of relative toxidty.” That is, the penalty schedule should
establish that one type of oil (e.g. gasoline) is relatively more toxic than another (e.g. asphalt).
However, the State was receptive to the nodam that the toxicity level of, for example, two gasolines
or of two different oils which are both considered, for example, highly toxic, may differ
substantially. Chevron offered that while it is not a precise measure of toxidty, the amount of
aromatic hydrocarbons present in an oil is the major contributor to that oil 3 toxicity, such that as
the percent of aromatic hydrocarbons increases the toxidty also increases. The State thus
suggested ~tempering the fee schedule in general by a factor related to the aromatic
hydrocarbon concentration in each of the categories. In other words, a gasoline (with) say 20%
aromatic hydrocarbons would have half the (toxidty factor) of one (with) 40% aromatic
hydrocarbons*™ This suggestion was accepted and the regulations as adopted require the
toxidty factor number to be determined by multiplying the number from tbe toxidty table for the oil
spilled by a fraction wtm numerator is the percent concentration ofirom aria in the oil rod
whose denominator is 45.

Regarding the concern over the significant variation in the per gallon penalty for crude oils
which fall into the different toxidty and degradability categories, industry representatives urged that
the cutoff at API gravity 25 was Bverly arbitrary.™ The State responded by lumping all crude oils

Tthta for Spilkd Ofl,* Report prepared for the Oil Spill Dam af AsMainttar Study, ?  (nta for Maria*
Studies, Uarntmfy ot WsMitnftna, Seattle, WA, Final Draft, October, 19ML

29. See mteeaeat by Comauwiotr Matikr asecntaised ia the ARRC Meetinf Miautes of 2/28/0<*,

30. ld.

3L Orstrmmr hyrnmniMinniirMt sllsri mntiinsilin thir iinffrrfretinf ffim rm if TfeFFf ¥ See aleo Supra note
28 Master letter, aad sBtsraa* by J. TiMngteR aseoetaiaed ia the ARRC Meeting Mlaaaas of 3/9/78.

31 Thi* female apptes to all pstroicm prodaeti sad by-products. Crude oilis sateled. The fonaei* to be ueed ia
m m h { tbs toaicity factor for crude oil will be discussed next. There is so ladkarioa ia the svaitobie
tofMarit* ntad of hoarthtaodiflcatioa factor of 45was arrived at, orwhy it fesaed ataU ,«npt for ooa
rate— chyJ.TMaghestarbidieegyn thetitw provided by Q w tta Ofl Cojspaay. See ARRC
Meeting Minutes of 3/9/78. At say rate, it may be surmised that tbs uee of > orodificatiae factor is this
formula*_is taattsapctoaccount for differencesia ths tondtyofvarioosrefiaedproduct*." Ansnaiywsof
the regtdatiou iadicate* that dM diag the % aiomaties by 4J metes the female quite iaseaedve to change*
in the arometk cooceatntioaa. If ths % srosaatte was divided by a number leas thaa 45,0r by ao number,
the fonaals would become much more wasirwe>ochimge iatte ttofim ssarirbydrotarbcosprteeatiaia
od. SeeR"Jooeth"'Dtaeaptioa ate Analysis of Ataste'sForeieiaio Assam CM fwekiesasd
la pikatioa of thia Fonmda to tha PojiAagrisa aad Aaacoctaa OB Spas,* Repott papered for the Ofl Spill
Damage Aasaaojat Study, laaritwte for Marir* Studies, Uaiw w ty of Washiagtna, Seerrte V/A, Draft Rnal.
October. 1988

33. Seeitatenrsnt by J. TQUnghM as oootaiaed ia the ARRC Meeting Minute* of 3/9/78,



together into the moderately toxic and moderate deg idability categories”™4 Then asliding scale
formula based on AP gravity to be used in determining the toxidty and degradability factor
numbers for ail crude oils was added. The purpose of this formula is to assure that a crude with
say 249 API gravity and another with 251 AP gravity will not be assessed widely disparate
penalties. This formula appears in the regulations as adopted. It requires that the taddty fartor
number for a crude oil be determined by multiplying the crude oil number from the toxicity table
set forth in the regulations (0.75) by a fraction whose numerator is the AP | gravity of the crude b
question and whose denominator is 30. Sim ilarly, the degradability factor number for crude is
determined by multiplying the crude oil number from the degradability table (0.5) by a fraction
whose numerator is 30 and whose denominator is the AP | gravity of the crude in question*”
3.1.4 Prosecutorial Discretioe and Annual Reporting

Even with the above discussed modifications, the regulations as adopted were not to the
liking of many legislators and, needless to say, many of those potentially subject to them. Also, as
was discussed b relation to the 18,000 gallon exemption, the sentiment toward the civil penalty
statute itself had shifted quite markedly between 1977 and 1978. The legislative record makes it
dear that 18 AAC 75380, Prosecutorial Discretion, and 18 AAC 75390, Annual Reporting (see
Appendix C) were added to the regulations prior to the addition ofthe 18,000 gallon exemption b
an effort to assure both concerned legislators and those potentially subject to the law that the
ADEC would not turn overnight bto an &nvironmental gestapo, assessing a penalty for every spill
and thus potentially causing the finanrial rub of small operaton and private citizens” These
provisions were retabed b the regulations after the 18,000 exemption was added. As will become
evident from the discussion b Section 33 below, the Hiscretion *provision has seen extensive use

b practice for spills which are subject to this dvil penalty scheme.

34. The arithmetic mean of the moderate toxicity, degradability ate diapem| factor numbers (.583) i« teas than the
snthmetie mean of the teal toxic low degradability ate moderate dispersal factor aumben (667). Thu*, for
thorn cnxte 0ik which originally fell uteer the tem toxic ate low degradability categories, the percent of the
hare penalty which would be used in aaearing the per gallon penalty rw reduced by moving them into the
moderately toxic ate moderate degradability categories. At will be seen, tic percentage of the bate
penalty which will be used in establishing the per gallon penalty to be Mitsacd for crude oil spills is further
drmasid when the API gravity is also taken into consideration.

35. At with the denominator of 45used in the formula to establish the toxicity factor for refined petroleum products ate
by-products, the available legislative record provide* little insight as to where the modification factor of 30
for establishing the toxicity tad degradability factor nuabera for crude oil ctrae from. However, baaed on
an analysis of the formula, it may be summed that thia numberwaa provided by the oil industry. Using the
number 30as a modification factor in thia formula result* in a mathematical minimum value when the AP/
gravity of crude is 243. The API gravity of Alaakan North Slope erode ii generally about 26.4. See Supra
note 32 Report by Jonathan Rubin. See alio lection 3J of this chapter for a further diecearion on how the
uee of a modification factor affects the amount of the per gallon penalty for both refined petroleum products
sod t/-products a* well ec crude oil.

36. See jtitement by ADEC Commissioner Mueller aa contained ia tha ARRC Meeting Minutes of 3/9/78.



31 s Penalty For Oil Which Enters More Than One Receiving Environment

Finally, for completeness it is worth noting that tbe draft regulations included a provision
evhich stated that '...if 0il enters more than one receiving environment, the most sensitive receiving
environment will be used in calculating the base penalty*™ This provision was interpreted by both
ARRC members and industry representatives to mean that if the oil entered mors than one
receiving environment, the most sensitive receiving environment would be used to calculate the
base penalty for the entire spilL Based on this interpretation, industry representatives argued that
this provision was Ginfair and irrational. 38

The State responded that this was in fact the wrong interpretation. Biologists who were
consulted on this issue assured the State that if oil entered more than one receiving environment it
would be feasible to estimate the amount of oil which entered each. This being the case, it was
intended that the most sensitive receiving environment would be used in caleularing the base
penalty for that portion of the spilL”* Keeping with this interpretation, the State made an effort to
clarify the ambiguity by removing the provision as cited above and replacing it with another
provision which states fi)f a portion of the oil enters more than one receiving environment, the civil
penalty will be based upon the most sensitive receiving environment which that portion of the oil
enters/4™

With the modifications and clarifications discussed in this section, the ARRC approved the
regulations. However, it should be noted that the legislative record indicates that a further
condition for acceptance was the exemption of spills of 18000 gallon or less from the purview of
the dvil penalty statute and these regulations41 The regulations as adopted (See Appendices A*
C) became effective in April, 1978.
32 Tbe Regulations in Relation to the Legislative Inteat and Statutory Mandate

Before discussing Alaska's practical experience with this d vil penalty approach as an oil spill
liability and compensation scheme, several remarks regarding the relationship between the
regulations as adopted and the legislative intent and various provisions of the dvil penalty statute
should be noted.

First ofall, while not explicitly set forth in the statute, the legislative record makes it dear that
the phrase the schedule shall vary according to the sensitivity of the receiving environment* as set
forth in AS 46.03.758(d) at least reasonably, if not necessarily, implies that the penalty schedule

should take into consideration the time of year that a spill occurs42 It is arguable that the

37. Sc* Supra not* 6. Draft Regulations.
3. See disrusnon 01 this issue as contained ia the ARRC Meeting Minutes of 2/28/78,
39, 1d. See sUo Supra not- 28, Mueller letter.

40. 1BAAC 75-579(3). Set Appendix C
41, See Chapter 2of thia psper sad the ARRC Msetinf Minutes U 3/16/78 for further rtisniasons ia this regard.

42 Sec discujtcooio (his regard as contained in the House Resources Comnuns* Meeting Minutes 0i 2/V/77.
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receiving environment categories set forth in the regulations fail to consider this factor since the
environments designated as critical, sensitive, or without significant aquatic resources retain such
designations regardless of the time of year. Conversely, it could also be argued that, for example,
an area important to the migration of anadromous fish should be considered critical year round.
An oil spill in such an area when the fish are not present could still affect later spawning, rearing,
and migration patterns or success by fatally injuring food sources, by altering the area through
cleanup efforts, and/or by the actual physical persistence of the oil when the fish return.

For a freshwater environment to be defined as critical based on its importance to the
spawning, rearing, or migration of anadromous fish, it must be so designated under AS
16.05870(@). Similarly, marine waters wit! jne statute mile of the mouth, ofwr.j j important to
the spawning, rearing, or migration of anadromous fish are designated as aideal only if the
freshwater environments they relate to are designated as important to the spawning, rearing, or
migrauon of anadromous fish under AS 16.05.870(a).

AS 16.05.870 is entitled Protection of Fish and Game. Section (a) provides that *(t)he
Commissioner shall, in accordance with the Administrative Procedures Act (AS 44.62) specify the
various rivers, lakes and streams or parts of thr-u that are important for the spawning, rearing or
migration of anadromous fish. Pursuant to this direction 5 AAC 95.010(a) designates waters

important to anadromous fish as follows:

The Atlas tr the Catalog of Waters Important for Spawning}. Rearing.nr Migration nf
Anadromous Fishes, and the Catalog,ng'atsn |mp0rtant or Spannlng. Rea.r |ng
or Migration of Anadromous Fishes, as revised March 1987, are adopted by
reference. The six-volume atlas is a compilation of topographic maps upon which
are designated, in accordance with AS 16.05.870(a), the various rivets, lakes, or
streams, or parts of them, that are important for the spawning, rearing, or

migration of anadromous fish. The catalog is a listing of those water bodies which
sets out legal descriptions of the mouth and the known upper range of the fish of
each stream, river, or lake designated on the maps in the atlas.

As can be inferred by reviewing Appendix A , any rivers or streams and the one mile marine
environment areas surrounding the mouth of rivers and streams which are not contained in tiiis
atlas, or which do not fall within one of the other critical designations, are by default designated as
‘without significant aquatic resources.” Similarly, the regulations require that all fresh and marine
waters associated with the National W ildlife Refuge System, fish and game reserves, eta, be so
designated prior to a spill in order to be considered critical. If not so identified, these areas would

also fall under the category of Without significant aquatic resources. 2*

43, According to Paul 0'Brien. ADEC the critical freshwater category w«» amended In 1986 to include (round witere (18
AAC 75J10(IXa)). Prior to this lime, only those pound wateii with a water uae permit, or those which in fsct
were being used for a purpose specified in 1LAAC 72200were considered critical. By default, ground
water* which were being used for a purpose that would qualify for a water uae permit, but which did not in
fact have one, and which were not being used for a purpose specified in 1LAAC 72200 were classified as
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Prior designation of aquatic environments is indeed equitable so that those potentially
subject to these civil penalties possess advanced knowledge of their potential financial exposure
and will hopefully take the precautions necessary to prevent a spilL The point to be made is that if
(he aquatic receiving environments are not appropriatelylcategorized, in the event of a spill the
public may not be adequately compensated for the harm done.

Next, the legislative record makes it clear that the aquatic receiving environment categories
should be based on biological criteria. While addressing too many biological criteria would surely
make the regulations too cumbersome for practical use, the biological factors considered in the
regulations as adopted are arbitrary and quite limited in number.

AS 4603758(b)(1) states that the S10 maximum penalty for freshwater environments shall
apply to oil spills into anadromous streams or other freshwater environments with significant
aquatic resources, while the S250 maximum penalty for marine environments shall apply to oil
spills into estuarine, intertidal or confined saltwater environments. Nothing therein would preclude
specific reference to non-anadromous fish, Crustacea, mollusks or other aquatic resources in the
regulations. However, with regard to the critical freshwater classification, only anadromous fish are
specifically taken into account. Thus, freshwater areas which do not fall into one of the other
critical categories, but which are important to the continued existence of other types of fish or
aquatic resources, are assigned to the less sensitive designations with their attendant significantly
reduced per gallon penalties. Similarly, marine waters within Prince William Sound and the inside
waters of Southeast Alaska which may be important to, for example, the continued viability of
shellfish, Crustacea or non-anadromous fish arc considered only sensitive as opposed to critical
unless they fall within a game/fish reserve area etc. which would be assigned to the critical
category.

The State may well have wanted to designate some receiving environments as more
sensitive than in the regulations as accepted. However, given the sentiment toward the dvil
penalty statute at the rime the regulations were being reviewed, this would likely have worked
againc, rather thaw for the State in its quest to get the regulations adopted. The pointis that the
biological criteria considered by Alaska in formulating the civil penalty regulations are not the only,
and arguably not the only eignifimnr, biological factors which could (or perhaps in the best ofall
worlds should) be considered in an effort to reflect as accurately as possible the true Sensitivity

and productivity *4 of the various receiving environments.

without Hgmficxat aquatic resources for the purpoaea of 46.03.75S. Persooal interview with Paul O'Brien,

Juneau Alaifca. April 15,1988,
44, 0fcoun*, wfca would be oooMderad ia aa effort W reflect the ‘aearitivity tad productivity of tha racciviag
environmentwould depend oa how 'lenaitive’ and ‘productivity art defined. AS 46.03.758 provide* no

definition for theee term*,



Perhaps the most significant comment to be made regarding the relationship between the
regulations and the intent and mandate of the statute has to do with the maximum per gallon
penalties which can be imposed under ihe regulations. The starute states that the maximum per
gallon penalties shall not exceed $10, $250, and $1 for the three defined receiving environments.
These maximum amounts are to apply to discharges in the most sensitive and productive receiving
environments within each category of receiving environment*”™ Thus, given the receiving
environments set forth in the regulations, the $10 penalty should apply to all spills into critical
freshwater environments, the $250 penalty to all spills into critical marine environments,aM the ;|
penalty to all oils spills into aquatic environments without significant aquatic resources. Howevei
under the regulations as adopted, it is impossible to ever reach these maximum per gallon
penalties because of the toxidty, degradability and dispersal factor numbers assigned to the
variously listed oils. As can be seen in Table 1, the factor numbers assigned to these three oil
characteristics tend to offset one another. For example, an oil that is highly toxic (factor number
1.0) tends also to be highly dispersible (factor number .15) and highly degradable (factor number
25). In all cases, when the arithmetic mean of the factor numbers assigned to the oils is
calculated, the result is less than one. When this result is then multiplied by the appropriate base
penalty, the per gallon penalty amount is always less than the base penalty assigned to the
receiving environment where the spill occurred. Table 1, column 4 shows the percentages of the
base penalties which would actually be used in assessing a penalty if this were the end of the
calculation. However, one will recall that the negotiations in relation to the regulation review
resulted in a further modification of the formula to determine the penalty. In the regulations as
adopted the percent of aromatic hydrocarbons present in refined petroleum products and
byproducts and the AP gravity of crude must be factored in. Adding these calculations to the
original formula, the percent of the base penalty used in determining the per gallon penalty is
further reduced. For those refined petroleum products and byproducts for which an estimate of
the aromatic hydrocarbon content could be readily established, Table 1, column 6 shows the
percent of the base penalty which will actually be used in assessing tbe penalty. For crude, the
generally stated A P | gravity of Alaskan North Slope crude is used.

As an example of refined products, Table L, column 6 shows that only 32% of the base
penalty would be used to calculate the per gallon penalty for #1, # 2 and Arctic diesel fuel and
heating oiL Thus, if such aspill occurred in a critical freshwater environment, base penalty $10, the
actual per gallon penalty would be only $320. For the same spill into a critical marine environment
where the base pendty is $250, the per gallon penalty would be only $0.80.

With regard to the use of AP gravity and the modification factor of 30 in assessing the

toxidty and degradability factors for crude, Alaska crude generally has an AP | gravity of 26.4. The

45, AS 4603.758()ind (d).



TABLE 1-: PERCENTAGES THE BASE FENALT/ USED IN CALCULATING
THE PER GALLON PENALTY

OILTYPE TOX1 PEG2 DISP3 ~NW/Q)4 AR5 <fo6
#1,2 & Arctic 10 025 0.L5 466 157 319
diesel fuel &

heating oil

Jet aviation 10 025 0L5 466 IS 244
fuels A & B

M otor/aviation 10 0.25 0.15 46.6 o 20.7
gasoline

Kerosene 10 0.25 015 466 1510 244
Stationary 10 0.25 0.15 466

turbine fuels

Waste oil/ 0.75 050 050 583

waste oil mix

The taadty factor somber for tiM oil is question from 18AAC S40570. (See Appendices B and Q .
TJEG: The degradability factornumber for the oil in question from 18AAC 540470. (See Appeadkee B tad C).
DISP; The dispersibility factor number for tbe oil In question from 18AAC540-S70. (See Appendices B and C).
4%(W/0):The percentage of the beae penalty which would be assessed if only the arithmetic mean oi the tobdty,
degradability, aad diapernbility factor numbers were considered ia the formula tom m the per gallon penalty.
""%AR: The perccntagioiaromatK hydrocaibons present in the oil in quaaoa (for thcae which thii number could
readilybe iM M ).
6% (W ): The perceotagc of the hoae penalty which will be uaeeMdotv* the percentage of the aromatic hydrocarhon*
pretest ia the oil la question ia factored into the formula.
The percent aromarics uaed bate ie for fuel oil #2 (Diesel oil) ae coetiinrd ia tha NOAA Technical Memorandum ERL
MESA-17. 'Chemical aad Physical Properace oi Refined Petroleum Products," by Herbert Curl, It. aad Kevin O'Donnell

(1977)atp. 12
For the putpaea of Ulueathoa. the percentage ofinaneua uaod here ii the rnwrap (fro* 1to 30%) aromatic
hidrocerboti content for light naphthas aad aviatioe gasoiiaae o0a set forth in The Annual Booh of the A n ™ ™ [;nrvtT

for Testinr end Materials TASTM3 Standards. Volume QJ.02, Petroleum Products aad Lubricant*, ASTM. Philadelphia. PA.
1907, at p. 112



TABLE 1 (Coot)

QILTYPE JOX  QEG DI swr  sab «w
Lubricating 075 050 050 583

oil

Other jet 075 035 015 383

fuels

Crude oil 075 030 030 583 26411 573
Bunicer/ 030 10 10 833 25U 759
residual fuel

oils

Hydraulic 030 030 015 383

fluids

Asphalts 025 10 10 750

Tans 025 10 10 750

Em ulsified 025 10 030 583

oil mixes

All other 025 10 10 753

In the cue of crude od, the formula for asseaaing the per gallon penalty takes into account the AP Gravity of the erode
in question aaopposed to ths aroaunc content. The number used bare is the average AP gravity for Alaska North Slope
crude. Generally apeakinfc the API gravities for crudes range from 10to 49.1. The averafc * 331 with a standard
deviation of 6.7. Sec 'Deacnpbon and Analysi* of Alaaka’s Formula to Ancsa Qvil Penalties and Appticaooc* of this
Formula to the Port Anfeka and Anacortes Qil Spilla," by Jonathan Rubin, prepared for tbe Oil Spill Damage Assessment
Study. Institute for Marine Studies, Univenity of Washington. Seattle, W A Final Draft, October, 1988 (cites omitted).

Sec Supra note 9at p. 21. (Percentage of atomatics for Bunker *C).
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appropriate calculation reveals Lhat 57.6% of the base penalty will acrually be used in ar<i»«ing [he
base penalty for a spill of this type of oil. The modjification factor was apparently added to the
formula to assess the penalty for crude oil in an effort to better capture the harmful effects of the
spilled oil. However, it is interesting to note that of the various whole numbers between 1 and 100
tried in the formula, the lowest percentage of the base penalty is used in asv.«ing [he penalty for
Alaska crude when a modification factor of 32 is used. As discussed above, it is quite likely that
the information as to what modification factor should be used was provided to the ADEC by the ol
industry. Given the slight difference which would result in using a modification factor of 32 as
opposed to 30 (11%), it is perhaps reasonable to conclude that the modification factor in the
formula was rounded off to 30 for sim plicity's sake*™ Conversely, given the small variation in the
percentage of the base penalty which is used in establishing the per gallon penalty for crude ol
between when the modification factor of 30 is used or none at all (73% assuming an AP | gravity of
26.40), it is somewhat surprising that industry representatives would have pushed so strongly for
the modification factor to be inserted in the formula at alL

Since the statute requires only that the maximum penalties set forth therein apply to the
variously identified receiving environments, the regulations as adopted can reasonably be
interpreted to fall within the purview of the statute in this regard. Also, given the attitude toward the
dvil penalty scheme in general at the time the regulations were being reviewed, this further
reduction in the per gallon penalty amounts may quite conceivably have been a necessary
compromise on the part of the sponsors of the law in order to saw the regulations from being
annulled and perhaps the law from being repealed as welL Howewr, keeping in mind that the
legislative history indicates that the penalty amounts are intended to reflect the gravity of the
incident and the purposes of the legislation (compensation and incentiw), it is questionable
whether the penalty amounts which will be assessed under the regulations actually meet these
goals.

A comment regarding the filin g on liability as contained in this statute is worth noting. One
will recall that AS 4633.758(e) holds a spiller liable for tbe penalties imposed by this statute up to a
maximum ot S100 million. Given the amount of the per gallon penalties which will be assessed
under this it is highly unlikely that this maximum amount would ewr be reached. Table 1,
column 6 shows that the highr™r percentage of the base penalty would be used in assessing a spill
ofbunker or residual fuel (76%). Assuming a spill of one of these types of oil into the most
sensitive receiving environment, Le”™ a critical freshwater environment, the per gallon penalty would
be $7.60 (76% of the S10 base penalty). One would have to spill over 13 million gallons to reach
the $100 Milling Maximum penatty. A spill of this into this environment is highly unlikely.

46. Stc Supra oot* 32 Rufcia. la li* p«p«r Rubin ducuaaa* the *ea«tjvity of the penalty formula to vanoua
modification factor aantoto.



Id the mind of one individual close to the legislative process, this dvil penalty approach as
an oil spill liability and compensation scheme was, as originally conceived and introduced to the
legislature, a good idea. However, after all of the modifications and compromises, the. dvil penalty
scheme as enacted is considered to be Wimped out, with the maximum S10 penalty said to be
fot close to a good deal for the environment'” As was shown above, even this maximum
amount, which is greatly reduced from the bill as originally introduced, will never be assessed
against a spiller.

Contrary to this rather negative opinion, one assistant attorney general who presently works
with the dvil penalty law, but who was not involved in the formulation of the law or regulations, is in
general very pleased with both the statute and the regulations.  This paper w ill now discuss how
this scheme has worked in practice.
3J The Civil Penalty Scheme ia Practice

First and foremost, it should be noted that to date all cases in which the State has asserted
responsible party liability under AS 46.03.758 have settled out ofcourt In the opinion of one
Alaska Assistant Attorney General good settlements are typically achieved4™ Also, the fact that all

cases brought under AS 46.03.758 have settled out of court is considered a validation that this dvii

penalty law works.

331 AS 4643.758 In Relatjon to Other Natural Resource Damage Liability Lam: Proof of
Financial Responsibility

As discussed in Chapter 2, Alaska 3 dvil penalty statute is based ou the assumption that all
oil spills will cause natural resource damage. However, as a practical matter considerations such
as the availability of adequate evidence, and the relationship between the time and expense that
will be incurred in litigation and the amount that will potentially be recovered may dictate whether a
case is pursued. Most particularly, when the responsible party has deaned up most of the oil or
has made a good faith effort to dean it up, especially if the State has notspent much money in
responding to the incident, the Alaska Attorney General may elect not to |n|t|ate u lawsuit a§ a IQ
When litigation is deemed appropriate, the State will tile a complaint alleging spiller liability
under not only AS 4643.758, but also under other potentially applicable state and federal statutes,
and in some cases under common law theories of liability as welL Or, as stated by Paul O 'Brien of

the ADEC, the State will ‘throw the book at them, or ‘shoot for the moon* * Three examples will

serve to illustrate.

47. Personal interview with Randy Bayiisa, former ADEC Director, Valdez Office, in Juneau A Inin , April 18.1988.
48, Personal interview with Alaska Aotstant Attorney General Douj Mem. Juneau Alaska, April 20,1988,
49, 1d.

50. Id.
51. Personal interview with Paul 0'Brien. Oil Spill Reipoese Coordinator for ADEC Juneau Alaska. April 15198,
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First of ail, in June, 1979 a rupture in the trans-Alaska oil pipeline released over 210,000
gallons of crude oil, A portion of the oil entered both the Atigun and Sagavanirktok rivers. The
complaint prepared by the State alleged that the defendant (Alyeska Pipeline Service Co., Inc.) was
liable for the dvil penalties imposed by AS 46.03.758, and strictly liable for natural resource
damages under the federal Trans-Alasica Pipeline Authorization Act (43 USC section 1653)

Secondly, on December 25,1979 the Panamanian ore carrier M /VLee Wring Tin cansized
in Canadian waters. It then drifted into Alaskan waters spilling an estimated 100,000 gallons of
bunker fuel into a ©10031 "marine environment. In court documents filed by the State it was
alleged that the defendants were liable for deanup and restoration costs under AS 46.03.760(e)
and AS 46.03.780; the civil penalties imposed by AS 46.03.758 multiplied by five based on
allegations of gross negligence or an intentional act, and inadequate deanup efforts; liquidated
damages under AS 46.03.760(a); strictly liable for the full amount cf actual damages to the state
induding deanup, restoration and administrative costs, under AS 46.03.822; and damages under
the common law theories of negligence, trespass, unjust enrichment, and public nuisance ™

Finally, on January 21,1984, the Greek tanker M /V Cepheus ran aground in Cook Inlec
Over 180,000 gallons of its cargo of jet A aviation fuel was released. The complaint filed by the
State of Alaska asserted that the defendants were liable for liquidated damages under AS
46.03.760(a); strictly liable for natural resource damages under AS 46.03.822; liable for the dvil
penalties imposed by AS 46.03.758; and liable for environmental restoration under AS 46.03.780."

AS 46.03.758(i) does indicate that a person liable for the dvil penalties imposed by this
statute is not also liable for the liquidated damages penalties imposed by AS 46.03.760(a)
Otherwise, none of the above died state or federal statutes or common law theories of liability
predude recovery of both the dvil penalties imposed by AS 46.03.758 for the loss resulting from
damages which are unquantifiable and unidentifiable, 2dd an amount under one of the other
statutes or common law theories for those actual natural resource damages which are quantifiable

and identifiable. However, according to Alaska Assistant Attorney General Doug Mertz, it is

52. Unaimcd coaNaua ia Stitc of Alaska v. Ahrala Pipeline Service Co.. Inc- Superior Court for the State ot Alaaka.
Fourth Judicial Dktnct, by Doug Mem. A*«*taat Attorney General for the State of Aladta, November, 1979,
aa ooattataed ia tbe archived Alaaka Attorney General'* file . -athis eaac.

53. Qaimiiof the Stata of Alaeka in The Matter of The Complrint of Lee Won* Zla Navintion Co.. S. A and Kce Yeh
Maritime Co., LTD. for Exoneration from or Umiutkx? of _UtbilitT. in the United State* D taia Court for the
Dktrict of AIMka at Anchorage, No. A-80-199-Gv, August 29,1990, by G. Thotaaa Xoecter, Ardetant Attorney
General for the Stata of Alaaka.

54. CompUint filed in SFIfT TF61«fclv-Tnnsponea Del Eitc Navenoon. S A . ct, tL in tht Superior Court for the
Stata of Alaaka. Third Judicial Diama, No. 84-961, Jaauary 31,1984, by MadeWias R. Levy, Aadoaai
Attorney General for the Sta» of Alaska. Please *ee Chapter 1of thia paper for a dincuaooa of the Alaaka
statute* cited ia thi* paragraph.

55. According to Alack* Aaaoaat Attorney General Doug Mem . the Statawil commonly alkgt liability under both in ia
complaint. A deehacnmw which ttstwaitcwwywiU be sought under* mad* coca adequate information

u available. Telephone coaunurucatx* with Doug Mertz. July, 1983



unlikely that a court would allow recovery of both. In Mertz opinion it is likely that a court would
interpret reimbursement under both this civil penalty statute and one of the other statutes or
common law theories as a double recovery for at least some of the damaged

Me'tz* opinion on this double recovery issue is supported by an agreement which was
struck early in the life of this law between the Alaska Attorney General and those who insure
against oil spill liability. Specifically, when AS 46.03.758 was passed in 1977, those with pollution
insurance coverage assumed that their policies covered liability for the dvil penalties that this
statute imposed. While pollution insurance polides apparently do not normally cover dvil penalties
of this nature, insurers did not question the adequacy of the pollution insurance polides until the
early 1980awhen suits began to be filed under AS 46.03.758. At that time insurers staled that the
dvil penalties were in fact not covered by existing policies. Negotiations ensued, and the State of
Alaska was able to convince the insurers that the dvil penaltiu are in some measure related to
actual damages. The State then indicated that to the extent the dvil penalties compensate for
actual damages, recovery for those same damages would not also be sought under one of the
other applicable statutes or common law theories?7

This agreement blurs the distinction between the intent of this dvil penalty statute and other
oil spill liability laws. AS 46.03.758 is intended to compensate only for the lots that the public
suffers as a result of unidentifiable and unquantifiable damage.fJ Actual damages* are
compensable under the other applicable oil pollution liability laws. This agreement means that
actual damages, in addition to the loss resulting from unidentifiable and unquantifiable damages,
may in fad be compensated for by the dvil penalties imposed by AS 46.03.758. Under it, if actual

damages are determined to be worth less than the dvil penalty imposed the State would not be

56. See Supra note 48,

57. Id. Aho, telephone coeaaoMucation with Dong Mertz, July, 1968 During their negotiatione, toother agreement waa
abo (track between the State of Alaaka and the pollution insurers. Section (¢) 0/AS 46.04.040 states in pert
that *(a)n action brought under AS 46.03.758,46.03.760(a) and (c), or 46.03822 may be brought in a state
court directly against the ineurtr or another peraon prwnding evidence of financial responsibility.* Insurers
expnased concern that because of the way AS 46.03.758 is written, if the state pursued adaim *p i"g the
insurer in an oil spill incident, the insurer might not be allowed all of the defenses in the sxatuta which are
available to those they insure. The Alaska Attorney General resolved thb concern by issuing an opinion
clarifying that in fact all defenses available to tnsurees would abo be available to tbe insurers if the state
sued the insurers for the dvil penalties in an oil spill incident. See Supra note 48,

58 It could be argned that the State could, consistent with this agreement, still pursue recovery of both the full dvil
penalty imposed by AS 4603758 and an amount under ooc of the other applicable laws for quantifiable and
identifiable damages. Specifically, this agreement indicates that to the extent the dvil penalties compensate
for ‘actual damages,compensation for those same damages would not be sought under any other
sppiicnble liability taw. The unidentifiable and. unquantifiable damages referred to ia AS 46.03.758 may
indeed be ‘actual’ and ax such compensation for them would not be sought under any other liability law. As
such, the State could pursue recovery of compensation for all ‘actual’ identifiable aad quantifiable damages
under the other applicable liability laws. However, to data the Sate has not actively pursued recovery of

hoth.
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prevented from recovering the entire assessed penalty” In this case the State would still be able
to collect some compensation for the harm which is presumed to exist as a result of unidentifiable
and unquantifiable damages. Conversely, if the value of actual damages is determined to exceed
the amount of the assessed penalty, the State would be limited to collecting only the total actual
damage amount either under the dvil penalty statute and one of the other applicable laws, or
simply under one of the other applicable laws alone. Since all cases have settled out of court, it is
unclear whether in a case like this a court might allow at least some amount in dvil penalties for the
harm which is presumed to exist as a result of unidentifiable and unquantifiable damages.

While this use of the dvil penalty statute is at odds with its intent, it does avoid the double
recovery issue. In practice the State of Alaska will thus initially allege liability under all applicable
state or federal statutes or common law theories of liability. The State will then impress upon the
defendants that if the case does go to court, it will pursue the avenue which offers the maximum
potential recovery, while avoiding a possible double counting of damages. However, as will
become evident from the discussion in Section 33.7 below, in practice Alaska rarely performs
thorough natural resource damage assessment studies in order to determine the full extent of
actual damages as would be necessary to support a claim under the more traditional oil spill
liability laws. This indicates that as a practical matter the State does rely heavily on the dvil penalty
statute as a means of recovering compensation for actual damages. Yet it is also evident that the
State has been successful in recovering some substantial settlement amounts.  This in turn
indicates that the dvil penalty statute has in practice proven to be a valuable tool for the State in
assuring that compensation for actual damages is achieved.

Since the spills in the cases where a suit is filed are typically quite large, at least some of the
defendants are commonly large oil interests with substantial resources. According to O Brien,
these defendants will use all of their resources to refute to the extent possible the allegations made
by the State, and will assert all available defenses to liability.**1 According to Mertz, once a case is
filed the parties will Bance around “until a settlement is reached. The settlement is always in a
lump sum amount. It is never broken down as constituting a particular amount in compensation or

penalties. This way the defendants can call it what they want, and the State can call it what it

wants, and everyone is satisfied.

50 The mitigation dauac may weaken the State" chance* of actually collecting the entire usessed penalty. Sea
Section 3JJbetow.
60. Sec Section 13.7 below.

61. See Supra note S.
62. See Supra not* 41 It should be noted that the dJacureson in thi* aectioo regarding recovery under AS 4110.758

and/or the other applicable statute* or common law theories pertain* only to recovery for natural resource or
envirenmsatal harm. Some of theas Santa and common law theories also imposs liahility for deanup
and/oradoiiaisnthre cost* incurred by ths (tats m responding to a (pill incident Thee* crpcaaas would
thus ba racorereble in addition to ths amount recovered for narural reaoures or environmental ham. Since
all eases,havo rented out of court in * lump rum amount, it ia undear whether restoretwo con* would be
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Those potentially subject to the civil penalty statute are not required to provide proof of
financial responsibility to the S100 million ceiling imposed by this statute. Rather, AS 46.04.040,
Proof of Financial Responsibility, sets forth the amounts of money that oil terminal facilities,
offshore exploration production facilities, oil barges and tank vessels must have ready access to in
order to operate within the state for the purposes of a loss compensable under AS 46.03.760(e),
46.03.822, and an assessment under AS 46.03.758 or 46.03.760(8)"™
3.12 Ahility to Determine the Amount Spilled

Although the amount of the dvil penalty to be imposed is relatively easy to in
comparison to determining the full extent of actual damages, calculating it is not nearly as straight
forward as one would imagine. The most significant problem lies in the ability to determine the
amount of oil spilled. Establishing this is commonly a major point of contention between the State
and defendants.

Take, for example, a tanker carrying oil as cargo. The first potential problem that arises is
how well the quantity of cargo was gauged when the vessel was loaded. In some cases, the
quantity of oil loaded will be quite accurately measured. However, in other cases this may not be
so. For example, when an oil company is transporting its own oil from the production site to the
refinery precise gauging is not necessary and thus may not be done ™

Secondly, even assuming that there is an accurate record of the amount of oil onboud the
vessel when loaded, the ability to determine the amount remaining after a spill will depend on the
availability of gauging devices, the accuracy of the gauging method used, and the capability of the
person performing it The primary goal after a spill is to get the oil out of the damaged vessel and
into secure tank?. As such, precise measurement of the quantity of oil being transferred may not

be a priority. If the oil is transferred into metered tanks, accurate measurements of the remaining

considered a Separate recoverable item, or whether they would be considered to be induded ia aa amount
recovered under the dvil penalty statute or an amount recovered for actual damages under one of the other
ttanttea or common law theoriea.

63. See Oviptrr Lof thia paper for a liianiaatoai ot the Alaska statute* cited in thia paragraph. Proofof financial
respojsshility u act forth In AS 46.04.040 at foUowc

(2). Oil terminal facility: Proofof financial responsibility need not exceed 350,000,000, but must not be ten than 310per
incident for each barrel of storefe capacity ar the facility, or 31,000,000, which ever m greater.

(b). Offthore exploretioc or production facility: Not km than 335000000 per modem.

(c). To be alkwed to transfer oil to or from a tank vessel, or to or from an oil barge, proof of financial responsibility is as
follows:

(1). for a tank vessel or oil barge transporting trans-Alaska pipeline oil. the amount required under the federal Trans-
Alaska Pipeline Autitoriaboa Act (43USC 1653(cX3) (tec. 204(cX3));

(2). forany otheroil barge, the amount required by rectjoc 311(pXI) of the Ocan Water Act (CWAX or 31.000r 10,
whichever is greater;

(3). forany other tank vessel, the amount required by section 3U (pXI) of the CWA. or 320,000,000, whichever ts greater.

64. Unteas otherwise stared, the problems encountered in establishing the amount of oil discharpd in an oil spill
incident ad discussed in this section were provided by Alaska Assistant Attorney General Madeleine Levy
during a telephone interview on August 12,1988,



49

oi! may not be a problem. Conversely, when transferred into unmetered tanks accurate
measurements may be impossible. Further, some gauging methods are intended to be used when
the vessel is stable. These methods are less reliable when the vessel is rocking, listing, etc.

Temperature is another important factor. First ofall, changes in temperature may cause ol
expansion, contraction or evaporation thereby affecting the volume of oil present at any given time.
Secondly, temperature may affect the accuracy or even the ability to use some gauging
techniques”™

Accurate calculations of the total amount of oil spilled may also be hindered when, for
example, a portion of the oil remaining in a damaged tank has been removed and a further spill of
the oil still in the damaged tank occurs. A second spill of this type occurred in the M /V Cenhcua
case. Accurate information as to the amount of oil present in the tank prior to this second spill was
not available. Estimates of the quantity discharged thus ranged from 5,300 gallons to 21,000
gallons™6

When a vessel <Ink* during or following a spill, an accurate calculation of the amount of oil
still onboard versus the amount actually discharged into the aquatic environment may never be
established. In the case ofthel  Wana 7in sinking, court papers tiled by the State of Alaska
asserted that at the time the vessel left British Columbia, Canada, she carried 1,100 tons (316,340
gallons) of bunker oil and 67 tons (19,698 gallons) of diesel oiL However, the amount of oil which
actually seeped from the tanks was Gndetermined. Other available records estimate the
amount discharged at around 100,000 gallons (bunker oil).

Determining the amount of oil disdwged in the event of a pipeline spill may also
present many problems. If the pipeline is being closely monitored and the discharge is
detected immediately, a dose approximation of the amount spilled may be possible.
Conversely, if the pipeline is not dosely or accurately monitored, the difficulties one would
encounter in attempting to determine the amount spilled are rather obvious. Further, even
if a pipeline u being monitored, only a portion of the oil flowing through it may actually
escape. Thu especially if the spill is not detected for some time, determining the
amount released may be quite a problem. Take for example the June 1979 Atimin Pass
spilL In thatf M a portion of the oil flowing through the trans-Alaska pipeline escaped
through a 5 inch Z-shaped crack. A Department of Interior report on the intident states

65. A repon entitled M/V Ccoheua Major Ol SpilL w contained ia the AJDECi archived file on thia spill indicate* that
cold temperature* made the uae of “water indicating paste and Bio Marine Flammable Gae/cayjw meters'
unreliable. Another gauging technique, however, wig successfully uaed (p. 14). Yet even thi* technique
-miy narrowed down the amount rpdled to between 100000and 200,000 gallon* (p. 4).

66. Id. M/V Ccpfam* Maior Ol Spill report atp. S.

67. See Supra note %41t p. 1
68. See the Alaska Attorney General's archived file oo this case.



that although the date and time (hat the discharge began is unknown, it is believed to have

begun 2*4 days before being detected”» Regarding the amount spilled, the report states
(it) is open to speculation. There are too many variables to come up with a hard
and fast figure in measured volume. Since the collected volume has reached 2062

barrels of oil with some water (earlier it was thought to be 3126 barrels) recovered,
the initial spill estimate of L500 barrels seems low?

The amount soilled was ultimately estimated to be around 5062 barrels (212,604 gallons).
Subtracting the amount cleaned up from this total (2062 barrels or 86,604 gallons), the defendant,
Alyeska Pipeline Service Co., Inc., could potentially have been held liable for the civil penalty
assessed on the remaining 169,0C0 gallons. In the complaint drafted by the State, the total amount
spilled was alleged to be ih excess of 210,830gallons' and the amount recovered to be th excess
of 125000 gallons, 7 The exact amount of each would be ‘proven at trial/ This case, as all othei
cases brought under AS 46.03.758, settled out of court. Thus, a more precise approximation of the
amount spilled was never established.

Finally, in the event of an offshore oil production spill, one can expea many of the same
problems in establishing the amount of oil spilled as in the case of an unmetered pipeline spill.

The intent of this section is not to provide an exhaustive list of all problems which may be
encountered in determining the number of gallons discharged in an oil spill incident. Rather, the
point to be illustrated is that this can in faa be a rather speculative undertaking. Even acxuming
that good gauging records are available, according to Alaska Assistant Attorney General
Madeleine Levy gauging the amount of oil present at any time is itself not an exaa science.
Further, it should be made clear that in determining the amount of oil spilled it will be necessary for
the State to rely at least to some extent, if not entirely, on the availability and/or reliability of the
spillers records. For example, the spiller will most likely be the one with records indicating the
quantity of oil loaded ou a vesseL Also, if the State does not have a gauging consultant present
when the remaining oil is transferred after a spill, it may again be necessary to rely on the spillers
records. The Glacier Bav spill in Cook Inlet on July 2,1987 provides an example.72 In that atse,
the vessel Glacier Bav was carrying 390,000 gallons of North Slope crude oil when it sintck an
object in Cook Inlet thereby causing the release of a portion of its cargo. The prtfetitiaDy
responsible parties accomplished the transfer of the oil remaining in the tanks following the spilL
The gauging records of the amount transferred, however, are apparently quite difficult to interpret.

The ADEC has thus found it necessary to hire an outside expert to try to determine exactly what

69. Reportoo Mikpoc 166-1670il Spill. June 10.1979. Alaaka Pipeline Office, Depanmem of Interior, Anchorage,
Alaska. by Miirrii J. Turner, Authorized Officer, Augun 20,1979,
70, 1d. it p. .

71 See Supra note 52.
72. L'nlea ocher*** indicated, the in/ormaooo in thii paragraph regarding the Glacier Bit apili waa provided by Paul

0'Brien during an interview in Juneau Alaaka oa Apnl 15.190.



these records say. The amount spilled is still an unresolved Issue. For some time estimates
ranged from as low as 50,000 gallons to as high as L500CO gallons. The range has recently been
reduced to between 50,000 and 85,000 gallons. The exact amount within this range is still a hotly
disputed issued

Two final comments are worth noting. First ofall in the opinion of Randy Bayiiss, former
Director of the Valdez ADEC office, if you can get within 50% of the actual amount spilled, you are
doing welLlM4 Secondly, Paul O Brien ofthe AD EC concedes that gauging the amount of oil spilled
may not make recovery for environmental harm any easit' than a damage assessment However,
he also stresses that even if it is difficult to determine the amount spilled it doesn ¥ mean that the
law is bad. You would still have problems if damage assessments were the standard.
3J2 Spiller Defense To Liability: The Mitigation Claai.\]

In the opinion of Alaska Assistant Attorney General Doug Mertz, the mitigation clause is
potentially the biggest weakness in AS 46.03.758 from the State's perspective.  In turn, Mertz
states that from the defendant's perspective *his provision offers the best defense against liability
for the dvil penalties”™

One will recall from the discussion in Section 2.6 above that this provision allows the court
to reduce or totally eliminate the assessed penalty if it is demonstrated beyond a preponderance of
the evidence That mitigating circumstances r;eolating to /Ehe effects of the dischar.ge would make
imposition of the full penalty inappropriate* According to Mertz, this provision has been
interpreted by defendants to mean that if the assessed penaltv is shown to be excessive in relation
to the environmental effects ofa spill, the burden would then be shifted to the State to prove that
the ;.uai damageswarrant imposition of the entire penalty. The discussion in Chapter 2 above
makes it dear that the dvil penalty statute does not by its legislative history or statutory language
contemplate the need to assess actual damages. Yet in Mertz opinion if a court accepted the
defendants interpretation of the mitigation Hany*-, the whole question of actual damages could be
reopened.

It should be miidc clear that under this interpretation the initial burden would be on the
defendant to prove a special case. However, discussions with members ofthe ADEC and the
Alaska Attorney General's Office reveal that the State of Alaska is certainly not anxious to incur the

73 Telephone inttrwewwith A lula Assistant Attorney General Michelle Browne. Anchonfe Alula, oa August 30,1988,

74. Personal internes* with Randy Beylto, former Director of the ADEC Vsldex A lula office, in Juneau A lula of Apnl
18.1988.

75. See Supa note 72, personal interview with Pivsl O*Brien.

76. Perms! interview with Alaska Assistant Attorney General Doug M em ia JuaeauAlaaka oa Apnl 20,1988. This
opinioa w u also voiced by Assistant Attorney Geoeni Michelle Browne. Specifically, the eooteoda thst this
clause undercuts the purpou of the aril penalty law. Telephone interview with M i Browne, Aufiatt 30,

19H.
77 1d. Mens interview.
78 Alaska Statute 46.03.738<3. Emphasis added.
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time and expense necessary to perform a full scale natural resource damage assessment”™

Rather, they prefer to settle the matter out of court for some amount less than the assessed
penalty. Thus, it is evident that the mitigation clause as interpreted in practice has become a useful
tool for defendants in settling these cases.

Yet referring back again to the discussion of this clause in Section 2.6 above, it is apparent
that the interpretation that this provision has received in practice does not coincide with the intent
as set forth by Attorney General Av Gross when the bill was under consideration in the legislature.
In fact, otic will recall that Mr. Gross explicitly stated that the Gnusual circumstances (later
changed to M itigating circumstances) relating to the effects' of a discharge as contemplated by
this provision were not intended to relate to damages at alL Instead, 'mitigating circumstances
relating to the effects "of the discharge were intended to relate to unusual events or deviations from
the normal circumstances surrounding a spilL For example, the penalty could be reduced if a Ore
burned off the oil, or if a strong wind or tide immediately transported the entire spill from a more
sensitive to a less sensitive environment. As stated by Mr. Gross 'the provision does not
contemplate that the courts will again become mired in a battle of experts' over the effects of olil
pollution. It merely recognizes that, in certain rare instances, peculiar cicumstances surrounding
the, discharge mayjustify a lower assessment. on

Given the wording of the mitigation clause, the interpretation it has received in practice is
not surprising. However, based on an examination of the available historical records it is dear that
this interpretation is at odds with the legislative intent Since all case* to date in which the state
has asserted spiller liability under AS 46.03.758 have settled out of court, this provision has not yet
received an official court interpretation. But, according to Alaska Assistant Attorney General
Michelle Browne, one judge relied heavily on this clause in assisting the parties in settlement
negotiations in one case.81
23A spiller Defense to Liability: Hie LLA

One will recall from Section 232 above that the Limitation of Liability Act (hereinafter LLA)
allows a vessel owner or bareboat charterer to petition to limit his liability for the damages resulting
from a maritime casualty to the value of the vessel and the freight on board after the incident.  In
the case of the capsizing and ultimate sinking ofthe M/V Lee Wang Zin (LW Z), the LW Z Navigation

Co, S.A. and Kee Yeh Maritime Co., Ltd, both alleged to be owners of the LW Z within the meaning

79. Penooai impmoou from interview* with Paul O'Brien, tee Supra note 72; aad Doug Mertz. tee Supra aoe* 76.
80. Groaa, Avrum M . Correspondence from AUtka Attorney General Av G roa to Aiitfca Governor Jay S. Hammood,
Juneau Alaaka. June 101977, from tht Attorney General's Bill Review File oa HB 137,1777. Emphatu

added
81 See Supra note 76, interview with Me. Browne. Me. Browne waa doc involved in the cate mentioned aad did noc

identify the cate name.
82. See Chapter 2, note 49,
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of the LLA, sought exoneration from or a limitation of their liability pursuant to this acc8™ Since the
LW Z sank, the value of the vessel was stated to be 0 dollars. The pending freight on board was
alleged to be worth 546,339.92. In keeping with the LLA these petitioners thus urged the court to
decree that they were not liable for any damages, claims, or injuries consequent to the fatal voyage
ofthe LW Z. In the alternative, they argued that if any liability were found to exist, it should be
limited to 546,339.92, their interest in the vessel and pending freight at the time and place that the
voyage terminated.

In response to this petition, the United States filed a claim asserting that the costs incurred
by the U. S. in removing the oil from the navigable waters of the U. S. did not fall within the purview
ofthe LLA 84 Rather, the U. S. urged that the Clean Water Art (CWA”3 USC 1321(f)) was the
controlling statute as to Liability for cleanup costs. Under this act the LW Z Navigation Co., S. A
and Kee Yeh Maritime Co., LTD would be held liable for the cleanup costs incurred by the U. S. in
the amount of 527438,012.08 86 The Court held that indeed the CW A was controlling as to liability
for cleanup costs.86 As such, the U. S. would be able to seek recovery ofia cosa under this act.

The State of Alaska also filed a claim asserting in part that petitioners LW Z Navigation Co.,
S.A. and Kee Yeh Maritime Co., LTD . were liable for expenses incurred by the State in responding
to this spill incident, as well as the dvil penalties imposed by AS 46.03.758.On A couple of
commena regarding the relationship between Alaska 3 claim and the LLA are worth noting. First
ofaU, as discussed in Section 232 above, the sponsors of HB 137 argued that one of the reasons
the vicarious liability provision was needed in the new law was that litigation against the owner
might be fruitless in the case of a tanker grounding or sinking where the owner petitioned to limit

his liability under the LLA. One will recall that the vicarious liability provision as it relates to an oil

83 See "Complaint for Eroocn aoc from or Limitation of Liability," Hied ia The Matter of The Complaint of Lee Wsnt 21a
Ntvinnoo Co. S A and kee velt Maritim: Co.. L. for Exoneration from or Limitation ol Liability, U. S.
District Court for the District of Alaska at AncJwtage, No. A-so-199, June 25, 1980, by Michael H. WoodeU,
Bndbesy, Blie A Riordas, lac, oa behalfofplaiatiBu The otherinformstioc m ihia paragraph regarding the
dam forcroocnaoa from or limitation o f liability was abo obtained from thia document.

84. See 'Claim of tha United State* ofAmines’ filed in The Matter of the LWZ Navintioti Co., & A and Kee Yeh
Maritime Co. LTD for Exoneration from or Limitation of Liability. U. & District Court of Alaska. No. A-83-199-
Ov, August 26,1900, by Warm A. Schneider, U. £ Depanmeat of Justice.

85. 1d. The owner* of the LW Z did not accept cleanup responsibility of tbe oil rpilied in this case. Thus, the U. £ in
conjunction with tha Stata of Alaska took responsibility for thh activity. The Wreck of tha Lea Wang Zin,'
ADEC publication, Alaaka Environment, VoL 4, No. 1, March-May 1900,at p. 1

36. Sea 'Orderand Opinion" entered In The Matter of the Complaint of the LWZ Navintion Co- S. A- and Kca Yeh
Maritime co- LTD for Exoneration from or Limiuti«LQfliatalitt. U. & Dtarict Court far tha District of Alaska.
No. A-KM99-0y, February 4,1901, by Judge Jamaa M. Fitzgerald.

87. Sea'Answer of tha State of Alaaka to the Complaint for Exooer.oon from or Limitation of Liability* filed in The Mirier
of the Complaint of LWZ Navintion Co.. £ A and Kee veh Maritime Co.LTD foiExoomaon tramr
Lo mitation of Liability. U. S. District Court for the District of Alaaka at Anchonyt, No. A-80-199-Gv, August 29,

1900, by Alaaka Assistant Attorney General G. Thooaa !Locater.



MV

54

spill from a vessel holds the vessel owner, the vessel operator, and the owner of the oil carried as
cargo jointly and severally liable for the dvil penalties imposed by this statute

As it relates to the LW Z, it would appear that this vicarious liability provision was cf
little use to the State of Alaska. Thr. oil discharged was not oil carried as cargo, rather it was the
vessel 3 fuel. Available records indicate that tae State of Alaska accepted, or at least did not
strongly contest, that the LW Z Navigation Co., S. A. and Kee Yeh Maridme Co., LTD . were both
owners and operators of the LW Z.On Thus, if these two petitioners were able to limit their liability
under the LLA , there apparently would have been no other potentially responsible party from which
to seek recovery of the dvil penalties.

However, and the second point to be made, AS 46.03.758 imposes liability for avii nenaltir*
while the LLA applies to relief from liability for damages. No court ruling has been rendered as to
the applicability ofthe LLA to this dvil penalty statute. Thus it is possible that Alaska could have
recovered the penalties imposed by AS 46.03.758 from the petitioners even if the LLA was
determined to apply. Whether as a result of the court ruling in favor of the U. S. regarding liability
for deanup costs, the possibility that the State of Alaska could have recovered the civil penalties
imposed by AS 46.03.758 even if the LLA was found to apply, and/or because of the expense
which would have been incurred in allowing the case to go to court, the petitioners eventually
agreed to settle both the U. S. and the State of Alaska 3 claims out of court. In turn, the possibility
that the LLA would have applied as to liability for damages most likely had an influence on the U. S.
and Alaska 3 decisions to settle these daims as weILOn Once these settlements were reached, the
Court entered ajudgment (without reference to the LLA ) exonerating and discharging LW Z
Navigation Co., S. A. and Kee Yeh Maritime Co., LTD. from any losses, damages or injuries arising

out of the inddent, except for claim* made by representatives of crew members on board when

the vessel sank™M

33J Incgnti%/e t% Clean Up Spilled Qil: Effectiveness of the Penalty Deduction For Qil
estore

One will recall from the discussion in Section 25 above that the provision allowing the court
to redv e the assessed penalty based on the number of gallons cleaned up was added to AS

46.03.758 in an effort to provide spillers with an added incentive to dean up as much oil as

88. AS 45.03.758(eX2).
89. Sec Supra note 87and Alaaka Department of Law inter office Memo from Aoutant Attorney General G. Thomas

Kocster to Assistant Attorney Generals Jonathan Tillinghast. Doug Mertz and Looi Levy, September! 1980
mcontained in the Alaska Attorney General's archived file on this case.

90. For more information retarding the settlement of these claims, see "Judgment of Exoneration’ signed by Judge
Junta Fitzgerald on April 12,1982, and the 'Stipulation for Dismissal* signed to by all panics in April 1962
in The Matter of LW Z Navigation Co, £ A and Kee Yeh Maritime Co, LTD. for Esooeradoo from or
I im itation of Liability, U. S. District Coun for the District of Alaska. No. A-80-199-Ci.

9L Id. Judgment of Exoneration.



possible. By both Alaska state and federal statutes, a potentially responsible party (PRP) is
required to initiate cleanup efforts”® Only if such cleanup efforts are determined to be inadequate,
or if the person causing the spill cannot be found, may the state or federal govemment take over
the cleanup response 9

It is very difficult if not impossible to determine the effectiveness of this provision as an
fhcentive to dean up spilled o il *Many other factors may also influence a PRP's decision on
whether to attempt deanup. For example, aside from the potential reduction in the penalty, factors
such as public image, concem for the environment, liability for cleanup costs incurred by the state
or federal government, liability for actual environmental damage and private claims and/or the
monetary value of recovered oil may also provide a PRP with an incentive to dean up as much oil
as possible. Conversely, a potential reduction in the penalty may not provide a suffident added
incentive to dean up spilled oil in cases where a PRP does not consider himself liable for the spill
and/or deanup costs, if adequate manpower and/or equipment are not readily available, if
weather conditions make deanup either excessively expensive or impossible, and/or if it is
believed that the oil will disperse or evaporate thereby causing little if any identifiable physical
damage. Ultimately, the decision by a PRP on whether to attempt deanup or not will result hom a
weighing of some or all of these factors. The foi 7 cases examined in this respect are perhaps
illustrative.

In the June, 1979 Atigun Pass case, Alyeska Pipeline Service Co. accepted deanup
responsibility and approximately 40% of the spilled oil was ultimately recovered. W hile a
potential reduction in the penalty may have had some influence on the decision to dean up the oll,
it is likely that public image was considered since Alyeska has a long term interest in the State of
Alaska. Also, the fact that a portion of the oil was reusable was most likely an important factor as
wellL95

In the M /V Cenheus case, the vessel operator accepted responsibility for deanup.

However, only a very small portion was actually recovered. Appro-dmately 40% either evaporated,
was dispersed into the water, or wax absorbed in or entrained in or under the ice and was therefor
inaccessible. For that portion which was visible, deanup was deemed impossible due to ice

dogged waters and strong currents.

92. AS 4604020, Removal of Oil Di*ch-rge*, tod 33USC 311(cXI) (the Oeta Water Act).

93 Id.
94. The Complaint drafted by the Rate in thia ea»e indicate* that around 210000 gallooi were diacharjed, and

tpprradmattiy 125000gallon* were not recovered. The estimated 35000 gaUooa removed ia about 40% of
the total spilled.

9. The federal On Scene Coordinator'* report of thi* incident indicate* that 2257 barret* (94,794 sallco*) of the iptlled
0il waa either stored or reinjected into the pipeline. Report oa Milepost 166-1670 il Spill, June 10,1979,
Alaaka Pipeline Office, Department of Interior. Anchorage Alaska. Auguat 20,1979at p. 9.

9. Tee. Tidea Hamper Recovery of Spilled Oil," by Pit 0'Brien. Anchorage Times, Januaty 27,1964.



In the M/V Wang Zin case the vessel owners denied that they were responsible for
cleanup based on the LLA. The U. S. Coast Guard thus took responsibility for the cleanup effort,
incurring expenses of over S2 m iIIion.97

Finally, in the recent Glacier Bay spill in Cook Inlet, Alaska, three PRPs, the vessel owner,
the oil owner at the time the vessel was loaded, and the oil purchaser (it was unclear exactly who
owned the oil at the time of the spiill), separately and sequentially attempted to clean up the spill.™
However, the overall response was soon determined to be inadequate because the PRPs did not
have access to necessary equipment. The U. S. Coast Guard thus took over.”™

Again, since the potential reduction in the penalty is only one of many factors which may
influence adecision on whether to attempt cleanup, a conclusive statement as to the success of
the fhcentive to clean up oil' provision in AS 46.03.758 would be speculative at best. Yet focusing
exclusively on the relationship between the decision ofwhether to clean up spilled oil and the
penalty imposed by AS 46.03.758 as distinct from these other considerations, several observations
are worth noting.

First ofall, from a strictly economic perspective, the incentive to clean up the oil will cease at
the point where the cost of cleaning up the next gallon exceeds the cost of the penalty to be
assessed on that and all remaining gallons. According to Randy Bayiiss, former Director of the
valdezADEC office, the cost of cleaning up spilled oil may be as high as 51,000 per gallon.100 As
discuskEcd in Section 3.1 above, the highest per gallon penalty which will be assessed under AS
46.03.758 is 76% ofthe base penalty. For spills into freshwater and marine environments the
highest possible penalties will be $7.60/gallon and S1.90/gallon respectively (these amounts could
be multiplied by five if the spill was caused by gross negligence or an intentional act, or if
reasonable clean up efforts were not undertaken). Thus, when the cost of cleanup per gallon
exceeds these per gallon penalty amounts, the economic incentive to continue cleanup will no
longer be present. From this strictly economic perspective, the effectiveness of this fhcentive to
clean up spilled oil *provision is questionable.

Secondly, in the opinion of Mr. Bayiiss it is to the spiller 3 advantage to postpone cleanup as
long as possible because if enough time elapses the oil will disperse and cleanup will be
impossible. 101 One can imagine a situation in which this tactic, in relation to the civil penalty
statute, would make economic sense from the spiller 3 perspective. As discussed above,
determining the amount of oil spilled can be a rather speculative undertaking. Allowing the oil to

disperse rather than cleaning it up may in some cases be to the spiller 3 advantage with regard to

97. See Supra norea 84 nnd 85.
96. Penooal interview with Piul O'Brien, ADEC Juneau A lula oc April 15.1988.
99. U.S.Cam Guard Newi Rekaae, July 17.1987. aa contained in the U. S. Com Guard file oo that incident.

100. See Supra note 74,
101 Id.
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Jctermining ihc total amount spilled. In the Atierun Pass ease, for example, it was only after 2062
barrels of oil were cleaned up that the initial total spill estimate of 1500 barrels was determined to
be too [0W.182 Further, if it costs the spiller more per gallon to clean up the oil than the per gallon
penalty imposed by AS 46.03.758, it will make financial sense to dawdle in cleaning up the oil as
long as possible thereby allowing the oil to disperse, rather than incurring both the expense of
cleanup, and the dvil penalty imposed by AS 46.03.758.

Finally, according to Bayliss, the market value of oil is around Sl/gallon, the cost of cleaning
up the oil may be as high as S1,000/gallon, and the penalty imposed by AS 46.03.758 may be as
low as SO.25.1®" Based on these amounts, and the premise that it is to the spillers advantage to
delay deanup as long as possible, Bayliss suggests that perhaps the best oil spill liability system
would be based not on the number of gallons spilled, but on cleanup costs. In his opinion, the
spiller should not be allowed to do deanup at alL Instead, a contractor should be hired by the
state to insure that adequate manpower and equipment are always available, and that deanup will
be done in a timely manner and to an acceptable extent. The spiller would then be held liable for
the contractor's costs.

Alaska Assistant Attorney General Doug Mertz does not share Bayliss ¥iew on this issue.
Rather, Mertz holds that for some spills, for example those in remote areas, it could take the state
up to three days to assess the situation and to get crews to the site.104 Mertz feels that under the
present system there is at least a chance that the spiller will dean up the spill immediately, since he
would be threatened with an increased penalty (the whole fine multiplied by five) if he did not
respond in this manner.

There is also a second shortcoming of Bayliss proposal That is, if an oil spill liability
scheme was based on deanup costs, no recovery would be made in a case such as the M /V
Cepheus where deanup was impossible due to weather conditions, evaporation, etc. In a case
such as this, even though the exact amount of the spill may not be established with certainty, at
least some recovery as compensation for damages may be possible.

336 Impact of the [iIMXM Gallos Exemption

According to one Alaska official the 18000 gallon exemption has in practice resulted in
raising false issues “and as such has hindered the State § enforcement efforts'®™* Specifically, in
borderline cases (or even not so borderline cases), spillers vigorously attempt to establish that the
amount of oil discharged is less than 18,000 gallons in order to evade liability under this fixed dvil
penalty statute. Yet, this official cootends that a Small 3pill into a critical marine environment can
result in more environmental damage than a farge %pill in an open area. Further, according to

102 See Supra tuxe 95. Report, it p. |
103 The argument ia this paragraph m ottered by Mr. Baylia during mperaoaal interview. See Supn note 74,

104 The argument in thu pangraph m ottered by Mr. Merer during i penooal interview. See Supra note 48,
105 Telephone interview ot Alaaka Auutant Attorney General Michelle Browne. Anchorage Alaifca. Auguat 30.1968.



Alaska Assistant Attorney General Doug Mertz, it is prohibitively expensive for the state to pursue
recovery for the damage resulting from Small 3pills under the other applicable statutes, and thus

they tend to slip through the system 1@
33.7 AIanlI}ﬁ’ésResponse to Oil Spill Incidents, and the Amount and Fate of Recovered

To put the State of Alaska § response to spill incidents into context, a preliminary statement
regarding the relationship between the response responsibilities of the spiller, the federal
government, and the state govemment is in order.

First of all, as mentioned previously the party or parties responsible for an oil spill incident

are required by both Alaska state and federal statute to clean up the oiL1® Pursuant to section

311 of the Clean Water Act (CW A, 33 USC 1321), for spills into coastal and offshore waters, the U.

S. Coast Guard is assigned the responsibility of approving and monitoring the spiller 3 cleanup
efforts, as well as determining the extent of natural resource damage and what restoration or
replacement of damaged or destroyed resources will be required of the spiller. For oil spills into
inlaid waters and their tributaries, these responsibilities are similarly assigned to the federal
Envwonmental Protection Agency (EP A). The response by these agencies is to be coordinated
with the State, and when appropriate, some or all of these responsibilities may be delegated to the
appropriate state agency or agencies. In the event that a spiller 3 response is determined to be
inadequate, or if the spiller cannot be located, the appropriate federal agency then acquires full
responsibility for the cleanup and restoration activities. A gain, when appropriate some or all of
these responsibilities may be delegated to the state.

Section 311(k) of the CWA sets up a fund to provide the Coast Guard and EP A ready access
to funds in carrying out their oil spill response responsibilities. Recovery of money spent by these
agencies may then be sought, up to various identified limits based on the type of facility or vessel
from which the spill originated, from the PRPs. When a state incurs expenses covered by the
311(k) fund, it may then request reimbursement from the fund.

The State of Alaska in turn has a statute in place which authorizes the ADEC to take over
cleanup and containment efforts if the spiller 3 response is determined to be inadequate.1™ If
cleanup efforts are being performed by the Coast Guard or EP A, this statute explicitly states that
the ADEC may not take over the response. However, if the federal response is considered
inadequate, the ADEC may undertake supplemental deanup or containment measures as
appropriate. Recovery ofall costs incurred by the State in responding to a spill intident would by

sought from the spiller in a dvil action.

106. Personal interview with Alaska Assaatam Attorney General Doug Mertz. id Juneau Alaalta. April 20,1588,

107. See Supra note 92.
108 AS 46.04.020(e). The other reference* to thi* statute in this paragraph also refer to this section of the statute.
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The nature of Alaska's response to a spiU incident will, of course, depend to some extent on
the circumstances surrounding the particular spill in question. However, based primarily on
financial considerations Alaska will generally rely heavily on the federal response to an oil spill in
state waters. As stated by O Brien, the ADEC will typically "ride the coat tails* of the Coast Guard
or EPA depending on them to fund as far as possible the response to aspilL” Assuming this
stance, Alaska 3 response will generally be limited to assisting the Coast Guard or EPA in
monitoring deanup activities, in performing damage assessments, in determining what restoration
will be required of the spiller, and if necessary and appropriate, in actually deaning up the spilled
oil. If the federal response is found to be inadequate, the State may incur the expense of further
deanup or a more thorough assessment of damage. In addition, if not available from the spiller, or
if not included in the federal response, the State may incur the cost of determining the amount of
oil spilled and/or the aromatic content of refined oil or the AP gravity of crude oil for the purposes
of assessing the penalty under AS 46.03.758. Four examples will serve to illustrate the State 3
response in a variety of circumstances.

MV Cepbeua: Following the 1984 M/V Cepheus grounding in Cook Inlet, the vessel owner
took responsibility for the deanup response and the transfer of the oil from the damaged vessel to
sound tanks*1"™ As mentioned earlier, very little oil was recovered due to oil evaporation and
dispersion, and harsh weather conditions*** Thus, monitoring of deanup activities was not™
necessary. The Coast Guard took responsibility for advising and monitoring the transfer of oil to
sound tanks.ll2 The Anchorage Fire Department stood by in case of fire, but the overall
participation of state agenries in this activity was minimal. As part of the federal response, HOA A
contracted for studies to assess evaporation and dispersion rates and the predicted fate of the
spilled oil, and provided a spill trajectory analysis. Based on this information it was conduded that
the environmental impact would be minimal.113 Thus, no full scale natural resource damage
assessment was done and no monitoring of restoration was necessary. The ADEC did participate
in overflights of Cook Inlet in an effort to locate pools of spilled oiL No significant pools were
positively identified. The ADEC also chartered a helicopter and obtained samples ofice and

sediment fat fin gerprinting”™ purposes.

109, See Supra note 98.
110. See Draft memo of ADEC Commtutoner Richard Neve to Office of the Governor. Chief of Suff John Shively,

January 27,1964, aa contained in the ADEC archived file on this incident.

111 See Supra note %.

111 Unless otherwise indicated, the informstton in (his paragraph regarding the response to tbe M/V Ceoheus spill
cornea from the Coast Guard New* iteleasea of the incident and the Coast Guard M/V Ceoheus M iiorQ il
Spill 2L Jsn-7 Feb 1984 report, both contained in the ADEC archived file 00 thia incident.

113 1d. See also Memo from Dave Kennedy, Scientific Support Coordinator, to Coast Guard On Scene Coordinator
Captain Hainea, February 14.1984, as contained hi the ADEC archived file on thia incident.

114 Fingerprinting entails a laboratory analysis of oil for the purpose of determining whether oil at various locations
originated from the spill in question.



According to Alaska Assistant Attorney General Madeleine Levy, the aromatic content of the
spilled oil was obtained from the spiller 3 records*16 Further, available records indicate that
gauging the amount of oil present when the vessel was loaded was doce by the cargo owner, and
gauging tbe amount of oil remaining in the vessel 3 tanks following the grounding was done as part
of the federal response. Thus, no additional expense was incurred by the State in this regard.

An exact figure as to the amount spent by Alaska in responding to this incident is not
available. However, according to Levy, the amount was minimal, and the entire response was
made by state agency employees as part of their normal duties.116

The complaint filed by Alaska alleged that over 180,000 gallons ofjet A aviation fuel was
discharged into Cook Inlet. This is a critical marine environment as defined in 18 AAC 755 with a
base penalty of S2-50. The aromatic content of the oil is not available. However, assuming it was
around 15% as set forth in Tabic 4, and assuming that it was established in court that 180,000
gallons were actually discharged, the penalty under AS 46.03.758 would be determined by the
following formula:

(15/45*1) + 25 + 151 * SZ50 * 180,000

3
The total penalty would thus be 5110,000. This case ultimately settled out of court for
approximately $150,00011 Based only on the amount of the penalty and the fact that actual
damages were determined to be minim al, this is obviously a very good settlement. However, the
complaint filed by Alaska in this case asserts that the defendants '..failed to procure approval of an
oil discharge contingency plan-ms required by (statute)’ and failed to submit proofoffinancial
respoosibility.,,as required by (statute). 11* If found liable for these failures, each could have
carried a dvil penalty of .mot less than $500 nor more than $100,000 for the initial violation plus
not more than $5,000 for each day thereafter upon which (the violation continues)."119 Plus, the
defendants could have been found liable for the costs the State did incur in responding to this
inddent. These potential liahiHri**, in addition to liability for the dvil penalties, surely had an impact
on the settlement achieved in this case.

Aligns Pus: As mentioned earlier, in June 1979 over 210,000 gallons of crude oil escaped

through a crack in the trans-Alaska pipeline. Alyeska Pipeline Service Co., Inc. took responsibility

115. Telephone interview of Alaska Assistant Attorney Generml Madeleine Levy, Anchorage Alaska. August 30,196*.

116. 1d.
117. Telephooe interview of Alaska Assistant Attorney General Madeleine Levy, Anchorage Alaaka, August 12,1588,

118 Complaint Tiled by the Sate of Alaska in Sutc of Alaskav. Tnnmong Del Estc Nsvencion. S.A~cis|, in the
Superior Court for the Sun of Alaska. Third Judicial District, by Alaska Assistant Attorney General
Madeleine Levy, January 31.1964. Referring to liability under AS 46.03.760(2).

119 1d.
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for and accomplished the deanup and restoracion response-  The EPA designated On Scene
Coordinator (OSC) took primary responsibility for monitoring the adequacy of Alyeska § cleanup
and restoration activities. The EPA, Bureau of Land Management, and the U. S. Fish and W ildlife
Service took primary responsibility for the damage assessment activities. The ADEC and Alaska
Department of Fish and Game assisted in both monitoring (he cleanup response and in the
damage assessment activities. Alyeska's deanup effort was criticized for not being completed as
quickly as it should have been. However, neither the federal OSC nor the State of Alaska deemed
it necessary to take over the: effort, and the end result was considered excellent

The Atigun river was the water source most heavily impacted. The federally headed
evaluation of the impact conduded that because of a lack of baseline data, the actual effects of the
oil on aquatic sperics was unknown and probably would never be determined. It was generally
agreed that the importance of this area as a fishery was limited. However, it was considered a very
important transportation corridor for spawning fish. FW'S biologists observed no fish where fish
had previously been reported. This was interpreted to mean fish were avoiding impacted areas.
Given the lack of adequate data no full scale natural resource damage assessment studies were
done and no restocking of the area was attempted. The federal response also included analyses
of water samples for aromatic content. These studies showed insignificant quantities of dissolved
aromatic fractions remaining in the system.

Regarding plantiife impacted by the oil, the federal response, in coordination with the state,
determined that removal of them, could be expected to cause stream bank instability which would
cause greater long-term damage. Alyeska was thus directed only to remove the free oil from the
ground around the vegetated areas and to disturb the plants as little as possible.

The impact of the oil on mammals and waterfowl in the area was determined to be minimal.
Ho restoration response was deemed necessary in this regard. Some reseeding of tundra in the
area where the spill originated was requested by the federal OSC and subsequently carried out by
Alyeska. Finally, according to Alaska Assistant Attorney Geueral Doug M ertz, once cleanup
war. completed the State participated in a four year monitoring program of the area affected by the

spill in order to make sure that natural rehabilitation of vegetation took place, and that the fish

returned to the area. 121

An OSC report indicates that the federal response included an effort to establish the amount

of oil discharged ™ Thus, Alaska need not have incurred any extra expense in making this

120. L'nkaa othetwtae indicated, the information in thif section regarding the respoiue to the Atiiun Pin cpill w*a
obtained from the Report on Milepoat 166-167 Oil Spill June 10. 1979 by the Alaska Pipeline Office,
department of Intenor. Anchorap Alaska, August 20.1979. This report it contained in the ADEC archived
file on thia incident.

121. Personal intetvre* with Alaska Assistant Attorney General Doug Mertz. Juneau Alaska. Apnl 20,1968,

122 See Supra note 120
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determination. Finally, the OSC report gives no indication that the federal response included an
attempt to determine the API gravity of the crude spilled. It is unlikely that the State incurred a
great deal of expense in finding this out. It is generally known that Alaska North Slope crude has
an AP gravity of around 264. The complaint drafted by the State estimates the AP gravity was
around 26.8. It is likely that Alyeska had access to this information and provided it to the state.
Yet since no information is available on this issue, it is possible that the State did incur the expense
ofdetermining this AP | gravity number.

No records are available as to tbe amount the State spent in responding to this incident.
However, given that the cleanup and restoration response-was accomplished by the responsible
party and that the federal govemment took the primary oversight responsibility, it is likely that,
similar to the M /V Cepheus case, the amount was minimal, and consisted prim arily of agency
employee salaries.

As discussed earlier, the State estimated that the amount spilled, less the amount cleaned
up, exceeded 125000 gallons.X™* The waters affected were classified as critical freshwater
environments. Assuming that all of the oil that was not cleaned up actually entered the water, and

that it was established in court that 125,000 gallons were not recovered, the penalty would be

determined as follows:
126.8/30 -15) u m/268 ®5 * ,9) * S10 * 125,000

3
The total penalty would thus be $813,76437. This case ultimately settled for around S350.000.
According to Mertz, this settlement amount was significantly more than the cost incurred by the
State in responding to this incident. In his opinion, this was a good settlement.

The M/V Lee Wang ZIn: In the case of the capsizing and sinking of the M /V Lee Wang Zin,
the vessel owners denied that they were responsible for deanup of the spilled bunker oiL The
Coast Guard, with the assistance of the State, thus took primary responsibility for this activity as
well as fiamigt* assessment”™ Cleanup efforts were hampered by foul weather and the

remoteness of the areas where the oil was located.
An estimated 20,000 gallons of the estimated 100,000 gallons spilled was recovered.

Auvailable records indicate that ADEC personnel continued to find and remove LW Z oil from various

123 Complaint drafted in the caae of the State of A lula w Alveskt Pipeline Service Co.. Inc.. by Doug Mertr.
November, 1979. Thia document t* contained in the Alaaka Attorney General'* archived file on (hit
incident.

124 1d.

125 Telephone interview of Alailu Aituuitt Attorney General Doug Mertz, Juneau Alaska, July, 1988

126, See Supra note 85and 'Cjpatzing and Sinking of the M/V Lee Wang Zin.* U.S. Com Guard 0SC report. July 9.
1990. Unleaa otherwiae indicated, the other information contained herein with regard to the re*pon*e to

the LWZ spill waa alto obtained from theae document*.



beaches as late as October 1980, ten months after the incident.122 Several oiled birds and a few
oiled furbearing animals were found. However, federal and state biologists determined that the
jeute toxic effect of the spilled oil on marine life was minimal (this spill occurred in the winter when
overall production and activity was at an annual low).113 As such, no full scale natural resource
damage assessment studies were done and no restocking of affected species was attempted.129

Gauging the amount of oil present on the vessel following the spill was not possible since
‘he vessel sank. The estimate of 100,000 gallons spilled and 20,000 gallons removed made by
Coast Guard and AD EC officials during cleanup operations was used by the State in determining
the amount of the potential penalty under AS 46.03.758.1211

The State did incur the expense of fingerprinting analyses which were undertaken in an
effort to determine whether oil found at various locations had indeed come from the LW Z. The
State also participated in a monitoring program of areas affected by the spill over the next several
years.131

There is no information available as to whether the State attempted to determine the
aromatic content of the bunker oil spilled. It is perhaps likely that this was never done. In an ADEC
memorandum to the Alaska Department of Law, the formula to establish the amount of the penalty
imposed by AS 46.03.758 was used without taking this factor into consideration.132

Available records indicate that the ADEC incurred expenses of $68495 in responding to this
incident. The federal govermment incurred expenses in the amount of $238,01208.133
Settlement documents indicate that the State case was ultimately settled for exactly the cost

134

(]
According to Bayliss, the federal govemment also recovered its
5

?ncurred by the ADEC.

expenses in its out of court settlement. 13

127, Bayliss, Randolph, ADEC Southeast Regional office. Juneau AK. and Captain Raymond Spoltman. Anchorage
Marine Safety Office, Anchotige AK, The Wreck of the Lee Wat| Zin." contained in the A D E Ci archived
file on this incident.

125, See Suptinote 12L See abo The Wreck of the Lee Wang Zin-Report to Senator Ziegler (Statue as of January 29,
1980)* by Randolph Bayliss, Regional Supervisor, ADEC Juneau Alaska.

129, 1d., Baylki report. See abo ‘Lee Wang Zin Qil Spill, Wildlife Observation*,” by Robert Wood, Biologist, Alaska
Department of Fish <« Game and Paul Harrington, Biologist, USF5.

130 See Meaonndua from Randolph Bayliss, ADEC lo Jonathan Tillinghact. Alaska Dept, of Law, May 29,1980, u
contained in the ADEC atehived die on this incident.

131 See Supm note 127at p. 2L

12 1d.
133 Regarding the expenses incurred by (he state, thb figure was derived from ADEC office notes contained in the

ADECs file on thb incident. Regarding the expenses incurred by the federal government, see Supra note
&
134 Some expenses mere ib o incurred by the Alaska Department of Fish A Game, however, they were appertnUy not
itemized out and thua were not sought in a recovery from the responsible parties. Sec Supra note 133
ADEC office notea.
135 Regarding the state’ssettlement, see* Release of All Claimi* filed in the Matter of the Complaint of the Lee Want
Zin Naviation Co.. 5. A. and Kee Yeh Mantime Co.. LTD. for Exoneration from or Limitation of Liability. U.
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Both of these settlements may be interpreted as ood' for several reasons. First of all even
though the court determined that the CWA as opposed to -LA was the controlling federal
statute as to liability for cleanup costs, if these cases had gone to court, the state and federal
governments would have incurred both the time and expense of litigation in their efforts to recover
the exact amounts settled for without having to go to court. Secondly, the evaluations performed
by the federal and state governments in this case concluded that the extent of natural resource
damage was minimal. It is possible, if not probable that the PRPs would have been found not
liable for the damages which were detected based on the LLA . Finally, it is possible that the State
could have recovered approximately 5190000 in assesscd penalties under AS 46.03.758 even if
the LLA was found to apply (the penalty would be assessed on the entire 100,000 gallons spilled
since the responsible parties did not clean it up). However, in order to recover this amount the
State would have had to prove that approximately 80,000 gallons remained in the water after the
estimated 20,000 gallons had been removed. Since the vessel sank, establishing this would have
been quite a problem.

The Gladcr Buy; Finally, in the case of the Glacier Bav spill in Cook Inlet, Alaska, in July,
1987, the Coast Guard took over the cleanup response five days after the spill occurred when it
was determined that the PRPs response was inadequate.136 The State again assisted the Coast
Guard in both cleanup and damage assessment activities. Cleanup efforts were hampered by
tides which carried oil ashore and riptides which drove the oil down into the water, releasing it later
when the riptides relaxed, sometimes some distance from where originally Iocated.137 In all,
approximately 18000 gallons of the current estimate of 50,000-85,000 gallons of crude oll
discharged was recovered.

The Alaska Department of Fish and Game contracted several fishing vessels to do test
fishing in some areas in order to determine the potential impact of the oil on commercial salmon
fishing in those locations.” The State also conducted visual inspections of the salmon caught

and funded chemical analyses of both salmon and clams. These studies determined that clams in

S. District Court, District of Alaska. No. A-80-199-Civ, April 1.1982. Regarding Use U. & settlement, this
in/brmanoo was prowled by Mr. Bayliss. See Supra note 74,

136 The PRPs response was determined to be inadequate oa the hasis that they were unable to jet the necessary
equipment set up as quickly as the Coast Guard 0SC wanted. Control over the cleanup operarioas was
returned to the PRPs eight days later when the Coast Guard 0SC was sure (hit they understood what
response was expected. Sec Coast Guard News Releases dated July 8,1987 and July 17,1987, as
contained in the Coast Guard file on this incident

137. Sec "Husha Oil Hinders Cleanup,” by PAC Ed Moreth. in Uic Coast Guard July-September, 1987issue (Vol. S. Issue
4) of the Alaska Bear, and 'Crrwi Winning Oil Battle,* by Dirk Miller, The Anchorite Times. July 11.1987.

138 Sec 'GiTldali Plan to Scale Down Ol Spill Cleanup,’ by Ronnie ChappelL The Anchorste Diihr Newa, July 14
1987,

139, Sec 'Record Catch—€ook Inlet Drift Fishermen Haul in Record Catch Despue tbe Ofl Spill* by Bert Grubb.

Ptnjjwuk.girigi. 13 1987,



the areas tested were unaffected and that the impact on salmon was less than expected. 41l The
Jrift net salmon fishery was opeued on time eight days after the discharge occurred, although

«ome traditionally profitable areas where contact with the oil was most likely remained closed.141
Only about 4,000 of the record 600,000 red salmon caught had to be (officially) destroyed due to

oil Contamination} 4_2ﬂ However, according to Alaska Assistant Attorney General Michelle Browne,
the full impact of the spill on salmon will not be known until the salmon runs potentially affected
return to spawn in 1990. Even then, if the runs are less than anticipated establishing a causal
link between the decline and the spill will likely be impossible.

As discussed previously in this paper, the disputa as to the amount spilled is ongoing, and
the State has incurred the expense of hiring an outside expert to decipher what the spillers
offloading records say.144 To date, responding to this incident has cost the State over $500,000
and the Coast Guard over $1 million.14”™ The State is continuing to monitor areas affected by the
oil and thus is still incurring expenses in relation to this incident. Neither the -State nor the federal
govemment has yet filed a claim against the PRPs. The State has attempted to settle the matter
with the PRPs. However, negotiations recently broke off. If a settlement is not achieved, Alaska
will file a suit. Since an impact on salmon was documented, the State wiill actively pursue recovery
for this damage. Yet according tc Ms. Browne, the Bamages that the State will claim will be
revenues that the State lost as a result of the impact on salmon, not 'damages' in the nature of
compensation for the total number of salmon affected.14™ The State will also assert liability for its
response costs and the penalties (times 5 based on the assertion of inadequate cleanup efforts)
imposed by AS 46.03.758.

As these examples illustrate, and as confirmed by Alaska of'ficials,147 Alaska g response to
oil spill incidents does not yp<— :ncl~ Il scaie natural resource damage assessment studies.
From this it may be inferred tc = w Nnaitics imposed by AS 46.03.758 are in practice used to
compensate for actual damages. This use of AS 46.03.758 is clearly at odds with its legislative
intent. Yet itis evident that the State has been successful in recovering some substantial
settlements, sometimes well in excess of the responsible parties' potential liabilities excluding
140. See *00 Foule up Easuirfc Net** by Polly Crawford. Peninsula Clarion. July 15,1987.

141 Se* 'DwpiM tbe O il the Fishing will go on.* by Den Grubb. Peninsula Canon, July 101987,

142 See Supra now 139and ‘Qeaoup Reduced to Chasing Goo.* Homer New*, July 23.1987.

143 See Supra note 73

144, 1d. See alao Suprinote 72 penonal interview with 0 'Brien.

145 1d- Browne interview, regarding the expense to the state. See ‘Liability a Slippery Question.* by Yereth Roaen,
Anchoraic Times. July 19.1987. regarding the Coast Guard expense*. The remainder of the informattoo
contained in this pangraph regarding settlement negotiations and a possible lawsuit waa offered by
Browne during the telephone interview of August 30.1988,

146. 1d.. Browne interview. As discussed in Section 35.1 above, it is questionable whether a court would allow recovery
of both the avil penalties and actual damages based on the double recovery uaua.

147 Personal interview with Alaska Assistant Attorney Doug Mertz. Juneau. Alaska. Apnl 20.1988: personal interview
with Paul 0'Brien, Alaaka Department of Environmental Coiuervatxxj. Juneau. Alaska. Apnl 151988,



liability for natural resource damages. This in tum indicates that the dvil penalty statute has proven
to be a useful tool for the State in achieving compensation for at least some natural resource
damage without having to incur the time and expense of damage assessment studies.

It is worth noting that the cases examined above also illustrate that even when natural
resource damage assessment studies are not performed, the costs incurred by the State in
responding to a spill inddent may still be significant. Further, when more detailed studies are
deemed appropriate, the costs incurred by the State will increase substantially.

By AS 46.08.020, money recovered by the State for costs incurred in responding to oil spill
inddents, as well as the sums recovered as fines, penalties and/or damages, are deposited in the
State 3 general fund and credited to a special account called the 6il and hazirdous substance
release mitigation account. 14® The State legislature paay then annually appiopriate the amount
placed in this account during the preceding year to the 'oil and hazardous subitancs release
response fund for use by the AD EC in responding to the threat or actual release of oil 07
hazardous substances during the nextyear.149 Focusing specifically on money recovered in olil
spill inddents, nothing in these statutes requires the legislature to return these funds to the
response fund for use bythe ADEC. In turn, nothing in these statutes requires the AD EC to use the
money placed in the fund to restock or replenish environments or natural resources impacted by
an oil spill inddenL Nor does the AD EC have such a policy in place. In fact, as the above
examples illustrate, and again as confirmed by Alaska officials, 1> other than reseeding tundra
areas affected by an oil spill inddent, the State of Alaska does not, or at least has not yet,
attempted to restock or replenish fish, waterfowl, wildlife or vegetation impacted by oil pollution.
Rather, the emphasis in Alaska is on cleaning up as much of the oil as possible and then relying on
the environment to restore itself. As stated by Bayliss, with proper deanup restoration falls out.?™1
Further, according to Mertz restoration in the sense of restocking or replenishing impacted
resources is not as practical in Alaska as it is in other states, and the environment in Alaska will
eventually restore itself. 152

Yet even though funds recovered by the State in excess of the amount incurred in
responding to a spill inddent arc not used to restock or replenish oil impacted environments, it can
be said that commonly at least a portion of this sum is ‘returned to the environment' in the form of
long term monitoring projects. Conversely, there is no evidence to indicate that if an area affected
by oil pollution does not require long term monitoring, that recovered funds will in fact be feturned

to the environment 7n any other manner. The point is that the State of Alaska has no policy in

14* AS 46.08.020(1) and (h).

149, AS 46.08.010(b). tod AS 46.08.040.
160. See Supra eotea 74aad 147.

161 See Supra aou 74

152 See Supra aote 147, Mem interview.
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place which requires these funds to be returned to the affected environment. Rather, this decision



CHAPTER 4. Suggestion* for Im proving the Effectiveness of Alaska's Oil Spill liability and
Compensation Scheme

This paper has discussed in some detail the legislative history and intent of Alaska g 'Civil
Penalties for Discharges of Oil Btatute and regulations, as well as how this statute and the
regulations have been implemented in practice. Several inconsistencies between legislative intent
and practical application, and several shortcomings inherent in the provisions of the law and
regulations themselves have been identified. These factors weaken the overall effectiveness of this
civil penalty approach as a response to the issues of oil spill liability and compensation. In thw<final
chapter | will discus* how Alaska's oil spill liability and compensation scheme in general, and the
civil penalty statute and regulations in particular, might be strengthened to better respond to these
issues.

The intent ofan oil spill liability and compensation scheme, as it relates to liability for natural
resource damages, is to assure that the public is compensated for the natural resource damage
resulting from a spill inddenL The discussion in Chapter 2 of this paper makes it dear that the dvil
penalties imposed by AS 4603.758 are intended to compensate only for the harm that the public
suffers as a result of unidentifiable and unquantifiable damages resulting from an oil spill inddenL
However, as discussed in Chapter 3, Alaska docs not typically perform natural resource damage
assessment studies aimed at determining the full extent of actual damages. These studies would
be necessary in order to pursue compensation for identifiable and quantifiable damages under the
more traditional oil spill liability laws. Instead, compensation for these damages are in practice
sought through the dvil penalties imposed by AS 46.03.758.

Because of several factors unique to the State of Alaska, it may well be that the dvil penalty
approach will commonly be the most effective way of assuring that the public is compensated for
natural resource damage in that state. For example, because of harsh weather conditions, the
remote locations where spills commonly occur, and/or a lack of baseline data, natural resource
damage studies may sim ply not be feasible in many cases. However, it should be
made dear that there is a tradeoff between »«ing the dvil penalties to compensate for actual
damages, and determining the extent of actual damages and pursuing recovery of that amount.
That is, the civil penalties are by their very nature arbitrary. As such, when the extent of actual
damages are not determined, there is no assurance that the civil penalty imposed will adequately
compensate for the damage done.

To assure that the public is adequately compensated, the decision to pursue compensation
for actual damage* through the dvil penalties, as opposed to determining the full extent of those
damages and pursuing compensation for them under other applicable liability laws, should be

based on some criteria that this is indeed the most appropriate response. From the cases
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examined in Chapter 3, as well as the interviews held with Alaska officials,1 there is no indication
that Alaska goes through such a decision making process. Alaska 3 oil spill liability and
compensation scheme would thus be strengthened by the introduction of some criteria upon
which to base this decision.

The Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA)), as amended by the Superfund Amendments and Reauthorize ion Act of 1986™ (SARA)
provides some guidance. In particular, CERCLA Section 301 directs the President, acting through
Federal officials, (in this case the Department of Interior (D O 1)), to promulgate regulations for
assessing the "..damages for injury to, destruction of, orloss of natural resources resulting from a
release of oil or a hazardous substance for the purposes of this chapter and section 1321(f)(4) and
(5) of Title 33 (The Clean Water Act)/™ The regulations are to specify "(A) standard procedures for
simplified assessments requiring minimal field observation, including establishing measures of
damages based on units of discharge or release or units of affected area (type A “assessments),
and (B) alternative protocols for conducting assessments in individual cases to determine the type
and extent of short-and long-term injury, destruction, or loss (type B* assessments).™* These
regulations would be used by a state or federal trustee when the trustee would be seeking
recovery for the damages from the responsible party under the provisions of this act

In the CERCLA natural resource damage assessment regulations promulgated by the JDOI, a

trustee is required to perform a pre-assessment screen before a damage assessment is done”™

1 Personal interview vrith Alaska Assistant Attorney General Doug Mertz. Juneau, AK. Apnl 20,1988; personal interview
with Paul 0 'Brien, ADEC Juneau, AK. Apnl 15,1988,

2. 42 USC Section 9601-9675.

3. Section 301 (cXI), 42USC Sectioa 9651 (cXI)- The presider.i delegated this responsibility to the DOL See Exec.
Order No. 12J16.46 Fed. Reg. 42"37 (Aug. 14,1981), later superseded by Erec Order No. 12.580,52 Fed.
Reg. 2923 (Jan. 29,1987). (Thia iufornu‘joa wmiobtained from the Brief For Respondents prepared in tho
case of Stitt of Ohio mJ. S. DP | and Donald Hodel. Secretary. oo Petition for Review of an Action of the
United States Department of the Interior, No. 86-1529and Cotuotideted Cases, U. S. Court of Appeals for the
District of Columbia Circuit, August 10, If 48). 33USC 1321 (f) is entitled ‘Liability for Actual Costs of
Removal." Secrioaa (4) and (5) address "ability for restoraboa or replacement of natural resources impacted
by a discharge of oil or a hazardous suti- ince.

4. Sectioa 301 (c)(2), 42U SC 9651 (cX2). The Type ‘A’ assessment actually consists of a computer program. Various
factoa mrhvtmfc for example, the locaooa of the spilt, the amount spilled, and the rime of the year, are put
into this program aad tha program is then supposed to determine Use expected fate of the oil, what natural
reaotuves can be expected to be impacted, and what the economic value of those damages may be. Thia
approach is intended to establish actual damage without incurring the time and expense of a full teak
damage assessment, and is a possible alternative to using dvil penalties when a damage assessment is
determined to be inappropriate. However, the program presently can only take into cooxideniQon avery fev
different types of oil, sod includes only a limited number of receiving environment categories. Aa such, it m
presently of limited value at best. See U.S.DOL CERCLA 301Project, ‘Measuring Damages to Coastal tnd
Marine Natural Resources. Concepts and Data Relevant for CERCLA Type A Damage Assessments.* PB87-
142485 Washington, D C January, 1987, (rim volumes). The Type ‘B* assessment is equivalent to what has
been referred to here asa full teak natural resource damage ustaatat

5. 43CFR Subtitle A. Subpart B—Pit assretmeat Phase, and Subpan C-Assessaent Ptin Phase.



The purpose of the screen is to determine whether a feasonable cost *riterion can be met for
either the 'type A Bimplified assessment procedures or .fie more detailed fype B “assessment

procedures before either is carried out, so that the costs incurred will be recoverable from the

spiller under CERCLA.

DOl has defined 'reasonable costs' in the regulations as follows:

'Reasonable costlmeans the amount that may be recovered for the cost of
performing a damage assessment. Costs are reasonable when: (1) the Injury
Determination, Quantification, and Damage Determination phases (of the actual
damage assessment) have a well-defined relationship to one another and are
coordinated; (2) the anticipated increment of extra benefits in terms of the
precision or accuracy of estimates obtained by using a more costly injury,
quantification, or damage determination methodology are greater than the
anticipated increment of extra costs of that methodology; (3) and the anticipated
cost of the assessment is expected to be less than the anticipated damage

amount determined in the Injury, Quantification, and Damage Determination

phases/ ”
DOl holds that this definition, and its application in the natural resource damage assessment

regulations, means that,

..the natural resource damage assessment must be well planned in advance of
the actual conduct of the assessment and expenditure of costs. The assessment
must be directed towards achieving a goal-the derivation of a damage amount
based on the injuries sustained as a result of the discharge or release. To this
end, the trustee is directed to collect only the minimum amount of information
required to move from one phase of the assessment to another. In addition, the
planned assessment costs should be maintained below the anticipated damage
amount. Studies ofinjury or damages that do not directly contribute to the
determination of a dollar value for the injured resource should not be part ofine

damage claim.

6. 43CFR Submit A, Stcooa IL14<ce).
7. Brief for Respom'qin ia the ate of State of Ohiov. U. S. DOI. and DonaM Hofei. Secretary. on Petition for Review of

ta Action of tbe U. S. DO, No. 86*1529 nnd Coaaobdaud Caeca, U. S. Court of Appeals for the District of
Coluaebta Circuit, Aapast 10,1968, la thit caaa the State of Ohio atwell a* several other state* tad poups ire
-rillmgmtt>- rT— 1-—-—-- e G ¥ jee="|— Do*ywi—ru~Tr With regard to the
‘rrwrmnfrle coat* criterion, petiticmen focua oa tbe third tequiiemcat of the definition (thit the aabdpsted cot
of the -——————- mexpected to e kae thta tbe tatidpated damage amount) tad assert thit Urn

reqwreaesi martmrnry, that ths reaaooableoea* of a coct cannot be determined mechanistically ad the DO |
pravidee, aad that a limit oo recovery of eatenrial coats bated oa a strict proporriooality ia not reasonable.

(Sm Joint Opemof Brief of Petitioofeti) in State of Ohiov. U. S. DQI and Donald HodcL No. 86*1529 aad
Consolidated Caeca. U. S. Court of Appeaia for the District of Columbia Ciicuit. April 25,1988 at pp. 79-80).
DO rtepowde that pettoootrs have incorrectly focuacd oa thia singk aspect of the definition, tad thus fail to
recognns that the defiaitaoa ia its entirety neither results ia an Im 00 0ti ooc-to-ooc linkage of aaaeaament
coast to that of erpsrtsd <t*mijm dot discourages trustms from performing aasestmentt to recover

dtmafse. The definition apedfiea anticipettd cotta aad damages. Thus, the dcaim of the aaseoamcnt to be
dooe a hmed oa the anticipated damage amount. The trustee ia aot precluded from expanding the
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As envisioned here for use in Alaska, each resource potentially impacted by an oil spill
would be evaluated during the reconnaissance stage with regard to whether the three elements of
CERCLA 3 feasonable cost Triterion, or a criterion modeled after CERCLA 3, can be met If the
requirements of the criterion cannot be met, then compensation for that resource would be sought
through the civil penalty provisions of AS 46.03.758. If it can be met, a damage assessment would
proceed and compensation for the amount of damage determined would be sought unrffr one of
the other applicable liability laws. Alaska could still pursue compensation for unidentifiable and
unquantifiable damages. However, rather than referring to them as damages which cannot be
determined, they might more accurately be referred to as damages which cannot be identified and
quantified at a reasonable cost, based on the ‘reasonable cost “criterion.

Using a 'reasonable costlcriterion as a basis for the decision on whether to pursue
compensation under the dvil penalty statute or under one of the other applicable liability laws
would strengthen Alaska 3 oil spill liability and compensation scheme in several ways. First of all, it
v,ould assure that compensation is sought in the most effective and appropriate way. Secondly, it
would provide a focus for reconnaissance activities. Rather than simply determining, for example,
that overall damages 'may be expected to be minimal,’ each resource would be examined
individually and evaluated in the same manner. This would assure consistency between damage
assessment studies conducted following any patrticular spill, as well as consistency between
damage assessment studies conducted among different spills.

Further, by forcing state officials to closely examine all resources potentially impacted by a
spill, this process might also identify some damages for which compensation might not otherwise
be sought This situation was identified by Geseibracht and | machine in an examination of
Washington State § natural resource damage assessment procedures. In parlﬁcular, they found
that Hamaga IMMimMin were not performed, and thus no damage claims were made, for some
resource damage where recovery mightwell have Ween accomplished ™

Evaluating resources based on a feasonable cos*1criterion might also provide the State of
Alaska with valuable information. For example, Alaska may find that the extent of actual damages

for some resources can in fad be determined within the cot, fines of this criterion. The information

with the damage amount (See Brief for Respondents cited above at pp. 97-96). Thk cm=is toll
pending, CERCLA 'l ‘rueomabte ccarlcriterion might act be the appropriate criterion foewe ia A lula. Ills
offered hue only as aa example of a criterion that Alaska could uae foe making a determination at to whether
eompewarion for daoagoe ahoutd be cought through the civil penalties or through a damage MMwmint
roems

8 Ceaclbmpeht, Laura aad Thomas M. Leachtae, "'Washington'! Compensation Recovery Mechtninnifor Aquatic
Resource Damages from Poflvtant Spills: A Review sod Appraisal.” A Report from tha Ofl Spill Damage
Aamamcet Study, Institute for Marine Studies. University of Washington, Seattle, W A Pinal Draft, October,

1988
9. ld.



gained might well serve as the beginning of the state 3 baseline data in many areas, but in any
case it would be valuable information if a spill should occur in the same location at a later date.

Finally, going through the same evaluation for every resource potentially impacted would
strengthen the State 3 case when a civil penalty is assessed in lieu of actual damages. In
particular, when the feasonable cost *riterion cannot be met due to, for example, harsh weather
conditions or the remote location where a spill occurs, the State would have a strong basis for
asserting that the dvil penalty is indeed the most appropriate way of compensating the public for
the damage agniW which it is assessed.

By specifically allowing the dvil penalties to compensate for actual damages, if both the dvil
penalty and compensation for actual damages are sought in a given case, the double recovery
issue would surely be raised. To avoid this, when the extent of actual damage to a particular
resource is determined, the monetary value of this harm could be reduced from the total penalty
amount to be assessed in that case. The remaining amount of the dvil penally could still be
recoverable as compensation for the remaining damages which reconnaissance activities indicate
cannot be fully quantified within the constraints of the ‘reasonable costlcriterion. When actual
damages exceed the total assessed penalty, to avoid the double recovery issue tbe State could
pursue only the actual damage amount

»This oil spill liability and compensation scheme could also be manipulated in a way which
has not been tried in the State of Alaska. That is, if spilled oil enter: two different receiving
environments, the dvil penalty could be used to compensate for damages in one area (based on
the number of gallons entering that environment), while actual damage;, or the dvil penalty less
actual danmgm, could be pursued in the second area. Here again, a double counting of damages
would be avoided.

With Alaska 3 oil spill liability and compensation scheme modified in this way, many of the
inconsistencies between intent and implementat dn as well as many of the shortcomings identified
in the dvil penalty statute ard regulations themselves might be addressed and resolved.

First ofall, the amounts of the dvil penalties in the statute and regulations were originally
intended to compensate only for the harm resulting from unidentifiable and unquantifiable
damages. However, as used in practice, and as suggested here, the dvil penalties are considered
as compensation for actual damages aswelL Tie amount of the penalties should thus be
reviewed and if appropriate, raised. Several Alaska officials have in fact expressed some concermns
about the amount of the fines in the existing dvil penalty schedule. For example, Bayliss asserts
that the maximum S10 penalty is fiot dose to a good deal for the environment. ™ Mertz also feels

that the penalty amounts are not particularly high, and notes that they have not been adjusted for

10. Peraotul interview with Randolph Bcyito, former director of the AJaeka Department of Environment*! Cooaervation.
Valdez office, in Juneau AK on April 18,1988,



inflation since the law came into effect over ten years ago.11 Finally, O Brien also implies that the
penalties are too low and suggests that the schedule might be better if it were more evident where
he base penalty amounts came from. :

One will recall that the amount of the penalties imposed vary from the base penalty amounts
depending on the productivity and sensitivity of the receiving environment, and the toxidty,
degradability, and dispersal characteristics of the oiL As discussed in Chapter 3, when the
regulations were being formulated the State of Alaska was limited to induding only biological
criteria (and only a limited number of biological criteria were actually used) in determining the
sensitivity and productivity of the receiving environments, and the toxidty factor takes into
consideration oniy the aromatic content of the oil spilled Again, the dvil penalties were intended
to compensate only for the harm done as a result of unidentifiable and unquantifiable damages,
not actual damages. The State would still have been able to pursue compensation for actual
damages under the other applicable liability laws. As such, it is arguable that the receiving
environment categories and oil characteristics did not need to be determined as precisely as
possible. However, allowing the dvil penalties to compensate for actual damages in those cases
where a feasonable cost Triterion indicates that a full scale damage assessment is not
appropriate suggests that the receiving environments and the oil characteristics should be more
thoroughly evaluated For example, more biological criteria could be taken into account. Also,
non-biological factors such as recreational values may affect the overall value of an area to scdety.
These factors may be worth taking into consideration as welL

Regarding the oil characteristics, other factors besides aromatic content may influence the
toxidty ofan oil (for example nitrogen, sulbir and oxygen compounds). These other factors could
be examined and induded in the oil characteristic criteria if appropriate in order to better capture
the actual toxic effects of oiL Further, as discussed in Chapter 3, 'he purpose of the modification
factor numbers in the penalty schedule is unclear. The formula for assessing the per gallon penalty
should thus be re-examined Yet it must be acknowledged that while it may be possible to
formulate a dvil penalty schedule with a more solid foundation than the one presently used in
Alaska, these are dvil penalties, as opposed to actual damages, and as such it will be impossible
to avoid at least some measure of arbitrariness.

As a practical matter, it is doubtful that the maximum $100 million penalty will ever be
assessed in any oil spill case. However, under the other Alaska statutes which impose liability for
actual damages, the responsible party is held liable for those damages to an unlimited maximum

amount. Since the penalties are being discussed here as compensation for actual damages, if the

11 See Supra txxe |, Menr interview.
12 See Supra note 1, 0'Brien interview.



assessed penalty should ever exceed this celling, the responsible party should be beld liable for
the total amount. As such, this aailva". should be removed.

Next, one will recall from Chapter 3 that the mitigation clause as interpreted In practice
could potentially re-open the whole question of actual damages. As suggested here, the dvil
penalty would take into account actual damages. However, by using a feasonable cost' criterion
the State would have a stronger basis for asserting that the assessed penalty or the damage
amount claimed is appropriate. When a penalty is deemed appropriate based on this criterion, the
question of actual damages should be preduded. As such, the mitigation dause should be
removed.

As indicated in Section 33.6 above, the 18000 gallon exemption as entailed in the dvil
penalty schedule has in practice hindered enforcement efforts. For example, according to Browne,
experience has shown that small spills can cause a great deal of damage. Yet as noted by Mertz, it
is prohibitively expensive for the State to pursue recovery for ‘he damage resulting from Small’
spills, and thus they tend to slip through the system. It is likely that in many cases it will be more
difficult to meet the feasonable cost* criterion for small spills than large spills. Or in other words,
that full scale natural resource damage assessment studies will be deemed appropriate more often
in cases of large spills 'Han small spills. In order to assu Z compensation for damage which may
result even from a small spill, the 18,000 gallon exemption should be removed.

Finally, with regard to the reduction in the assessed penalty based on the amount of oil
cleaned up, as discussed in Section Z52, when this dvil penalty statute was being considered in
the legislature the State argued that deanup takes time and as such some natural resource
damage would still result. Further, as discussed in Section 3.3.5, it is questionable how effective
this provision is as an incentive to dean up spilled oil. Also, if a responsible party was held liable
for actual damages, there would be no credit in the damage amount for oil removed. Again, as
discussed here the dvil penalties would be assessed in lieu of actual damages, not in addition to
them. Based on all of these considerations, this provision should be removed.

A comment regarding the use of recovered funds is worth noting. As discussed in Chapter
3 above, restoration or feturning recovered funds to the environmeut s not a priority in the State
of Alaska. However, under the present system, the full extent of actual damages are not in fact
determined. As such, the State never has knowledge of the monetary value of that damage for
purposes of returning that amount to the environment. Under the modified scheme being
discussed here, when the feasonable cost Triterion indicates that the actual extent of damage to a
resource should be determined, it is perhaps reasonable to suggest that Alaska should consider
returning at least this amount to the environment. Support for this suggestion might be found in
federal natural resource liability statutes. Specifically, CERCLA as originally enacted only required

that sums recovered for natural resource damage be available for use to restore, rehabilitate, or to



acquire the equivalent of the injured resources.13 However, CERCLA, as amendmended by SARA
now requires that recovered sums be used for these purposes.14

Tn conclusion, Alaska § experience with AS 46.03.758 has shown that the dvil penalty
approach is a viable method of assuring that the public is compensated for damages resulting
from oil spill inddents. However, this paper has identified several inconsistendes between the
legislative intent of this statute and its implementation, as well as several shortcoming! inherent in
the provisions of the statute and regulations themesclves. This chapter has suggested how these
factors might be addressed in order to make Alaska $ overall oil spill liability and compensation
scheme more effective. W hile this modified scheme is being offered to Alaska as an alternative to
its present one, it is a viable scheme for other states aswelL As such, it is hoped that the
information provided in this paper might prove useful to other states contemplating a review of

their present oil spill liability and compensation schemes.1™

13 42U SC 9607(f) (before heing amended hy SARA).
14, 42USC 9607(0 (fotkmnj (he SARA amendment* of 1986).
15 Coocern owr the reiabaochip between the coct of natural resource damage aaecauneat studies aad the amount of

damages ultimately claimed ha* led the Wtihmjtoo State legislature to request a review of that Stata't
procedures for decidingwhea damage marwnrnt studiea ate appropriata. See Washington Law*. Chapter
479, Second Subsn ate Senate Bill No. 5986, Qil Spills. Sectioa 1,1987. This exammttion and evaluation of
Alaaka'i civil penalty statute hat ia fact beet dooc at pen of that study.
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APPENDIX A: RECEIVING ENVIRONMENT CLASSIFICATIONS. Source: 18 Alaska Administrative
Code, Chapter 75, Article 5, Schedule of Civil Penalties, Register 103, October, 1987.
Classifications of public land environments as contained in 18 AAC 75530 have been omitted.

18 AAC 75510. FRESHWATER ENVIRONMENTS

(z) Freshwater environments with significant aquatic resources are classified as follows:

Critical

--surface & subsurface water supplies with a water use permit or which are in fact being
used for a purpose that would qualify for a water use permit;

—rivers, lakes and streams designated under AS 16.05.870(a) as important for spawning,
rearing, or migration ofanadromous fish, and the fresh waters which flow or empty into those

waters;

-lakes, streams, rivers and freshwater wetlands w/i the boundaries of land administered
under the National W ildlife Refuge System, and the fresh waters which flow or empty into those

waters;

-lakes, streams, rivers and freshwater wetlands w/i the boundaries of game reserve areas,
refuges, critical habitat areas, and sanctuaries established under AS 16.05.255(1) or AS 16.20, and
the fresh waters which flow or empty into those waters

-lakes, streams, rivers and freshwater wetlands w /i the boundries of fish reserve areas,
refuges, critical habitat areas, and sanctuaries established under AS 16.05.251(1) or AS 16.05, and
the fresh waters which flow or empty into those waters;

Sensitive

-lakes, freshwater wetlands and subsurface fresh waters other than those classified as
Critical =

(b) All freshwaters not classified above are classified as Without significant aquatic resources. ”



APPENDIX A (Cont)

18 AAC 75520. MARINE ENVIRONMENTS

(@) Estuarine, intertidal and saltwater environments;

Critical

-marine waters w/i the boundaries of state games refuges established under AS
16.05255(1) or AS 16.20;

~marine waters w/i the boundaries of fish and game critical habitats established under AS
16.20;

-marine waters w/i the boundaries of marine sanctuaries established under 33 USC 1401

Bizeq\

-marine waters w/i the boundaries of areas administered under the National W ildlife
Refuge System;

-marine waters w/i one statute mile of the mouth of waters designated under
AS 16.05.870(a) as important to spawning, rearing or migration of anadromous fish;

-marine waters w/i one statute mile of a seabird colony or marine mammal rookery or
hauling ground identified in Alaska 3 Wildlife and Habitat, January, 1973; and

-marine waters w/i the barrier island-lagoon ecosystem-from the Colville River to
Canning River, seaward to the Copper River delta.

Sensitive

-the inside waters of Southeast Alaska not otherwise classified as €ritical; *

-saltwater wetlands and other intertidal and estuarine areas not otherwise classified as

Critical 7

-Prince William Sound, and the bays, arms, fjords, ports and other marine waters of
Prince Wiliam Sound; and

-all marine waters w/i 10 statute miles of any point of those marine waters designated as
Critical ~

(b) All marine waters not classified above are classified as Without significant aquatic resources. ”



APPEMDIX B: CHARACTERIZATTONS OF PETROLEUM PRODUCTS AND BYPRODUCTS
Source: 18 Alaska Administrative Code. Chapter 75, Article 5, Schedule of Civil Penalties, *

Register 66, July, 1978,

18 AAC 75540. TOXICITY OF PETROLEUM PRODUCTS/BYPRODUCTS

Highly Toxic Mod Toxic Less Toxic Relative nontoxic
#1,2 & Arctic waste oil bunker & asphalts
diesel fuel & & waste residual

heating oil mixes fuel oik

jet aviation lubricating hydraulic tars

fuek A &B oil fluids

motor gasoline all other all-other
including jet fuek petroleum
aviation products &
gasoline byproducts
kerosene crude oil

stationary

turbine fuels

18 AAC 75550. DEGRADABILITY OF PETROLEUM PRODUCT/BYPRODUCT

Low Moderate High
asphalt hydraulic motor gasoline
Quids including aviation
gasoline
tar lubricating #12 & Arctic
oil diesel fuel
& heating oil
bunker & wasteoik, jet & stationary
residual waste oil turbine fuck
fuel oik mixtures
all other crude oll kerosene
petroleum
products/

byproducts



APPENDIX B (Cont)

18 AAC560. DISPERSIBILITY OF PETROLEUM PRODUCTS/BYPRODUCTS

High Moderate

motor gas- emulsified

oline, in- oil mixes

cluding

aviation

gasoline

alljet lubricating

fuels oils

kerosene waste oils
& waste oil
mixtures

#1,2 & Arctic crude oils

diesel fuel &

heating ol

hydraulic

fluids

stationary

turbine

fuels

Low

bunker &
residual
fuel oils

asphalts

tars

all other
petroleum
products/
byproducts



APPENDIX C: DETERMINING THE CIVTL PENALTY. Source: 18 Alaska Administrative Code.
Chapter 75, Article 5, 'Schedule of Civil Penalties, "Register 66. July, 1978. The base penalties for
public land receiving environments as contained in 18 AAC 75570(1) have been omitted.

18 AAC 7SJ70. Schedule of Civil Penalties

The dvil penalty which a person may be held liable for under AS 46.03.758(e) is established as
follows:

(1). Base penalty for discharges into various receiving environments is as follows:

Freshwater Marine
Critical envt $10.00 $250
resources
Sensitive envt $5.00 $2.00
resources
W /O significant $100 $1.00

envt resources

(2). Toxidty, degradability and dispersibility factors are as follows:

Toxicity* Factor Degradability** Factor
High 100 Low 100
Moderate 0.75 Moderate 050
Less 050 High 025
Relatively nontoxic 025

Dispersibility Factor

High 015

Moderate 050

Low 100

(3). The net per gallon penalty is calculated by multiplying the base penalty (Number 1) by the
arithmetic mean of the toxidty, degradability and dispersibility factors (Number 2). If a portion of
the oil enters more than one receiving environment, the penalty is based on the most sensitive

receiving environment which that portion of the oil enters.



APPENDIX C (Cont)

To determine the toxicity factor, the factor from the table is multiplied by a fraction whose
numerator is the percent concentration of aromatics in the oil and denominator is 45. The toxicity
factor shall never exceed 1.0. For crude oil, the toxicity factor is multiplied by a fraction whose
numerator is the AP gravity of the crude and whose denominator is 30.
~*Eor crude oil, the degradability factor is multiplied by a fraction whose numerator is 30 and

whose denominator is the AP gravity of the crude.

Formula for assessing the penalty for refined petroleum products:

fTox#V% aromatics/45) + deer# + disp#! * penalty #volume
3

Formula for assessing the penalty for crude oil:

rrox#, fAPI/301 +dcgr#V30/APn +disp#l « penalty « volume
3

18 AAC 75.380 Prosecutorial Discretion

In appropriate cases the department will, in its discretion, either settle actions out of court for less
than the full penalty or decline to file a suit under AS 46.03.758.

IS AAC 75590 Annual Reporting

Within 10 days affter the .e v e ning of each regular session, the department will report to the
legislature on actions brought during the preceding year, and the status of those cases.



SENATE COMMITTEE ORT WWEE|

FURTHER FIN

DATE TURNED INTO OFFICE
A/14/89
Mr. President:

RESOURCES Committee considered sb 271

civil penalties for the unpermitted discharge of uncontaminated crude
oil and for the failure to implement an oil discharge contingency plan
in response to an unpermitted discharge of uncontaminated crude oil

and recommended

[ 1 replace with cs 67?7 277 ( Y[1 same title
[ ] or adopt CS ) new title
[1 technical
[ 1 attached amendment(s) and title change
(HB only)
[ 1 letter of intent adopted
[ ] do pass

[ 1 do not pass
[ 1] no recommendation

[ 1] individual recommendations

[ 1 further referral to

FISCAL NOTE(S) [ ] zero [ ] fiscal impact [ 1 appropriation no FN
C ] new T ] updated [ 1 previous
[ 1 same as previous fiscal note(s) published

MEMBERS SIGNING DO PASS othe: NDATIONS

Chairman sign

[ 1] Committee Backup attached



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

wW-iyytret T g " i, .

Amended: 4/29/89 6-1197D
Offered: 4/27/89
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Original sponsors: Senate Special

Committee on Oil and Gas

IN THE SENATE BY THE RESOURCES COMMITTEE
CS FOR SENATE BILL NO. 271 (Resources) am
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to civil penalties for the unpermit-
ted discharge of oil and for the failure to implement
an oil discharge ?ontingency plan in response to an
unpermitted discharge of crude oil; and removing a
maximum limit on civil penalties for discharges of
oil."”
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 46.03.758(e) 1is amended to read:

(e) If [AFTER APRIL 19, 1978, IF] a discharge of oil in excess
of 18,000 gallons not permitted under applicable state and federal law
occurs within the territorial jurisdiction of the state, or into or
upon the adjacent outer continental shelf of the state, the following
persons, in addition to the person causing or permitting the dis-
charge, are jointly and severally liable to the state, in a civil
action, for the full amount of penalties established in the regula-
tions adopted under this section: [, OR $100,000,000, WHICHEVER 1S
LESS.,]

(1) if the discharge occurs from any commercial or indus-
trial facility other than a vessel or offshore platform, the owner,
lessee or permittee, and operator of the facility;

(2) if the discharge occurs from a vessel,

(A) the owner and operator of the vessel; and
(B) the owner of the oil carried as cargo on the

vessel at the time the vessel was loaded, if the loading occurred

SB0271d -1- CSSB 271(Res) am



within the territorial jurisdiction of the state, or at a deep-
water port or other offshore storage facility adjacent to the
state; however, if the owner of the oil temporarily transfers
ownership of the oil to another person, and the transfer has the
purpose or effect of evading the vicarious liability 1imposed by
this section, the transferor will be considered the owner of the
oil for the purposes of this subsection; and
(3) if the discharge occurs from an offshore platform, the
lessee or permittee of the tract or acr;age upon which the platform is
situated, and the operator of the platform.
* Sec. 2. AS 46.03.758(1)(6) 1is amended to read:
(6) "oil"™ means petroleum [, CRUDE OIL,] and any substance
refined from petroleum”/"except ~contaminated ~OR] crude oil;
* Sec. 3. AS 46.03 is amended by adding a new section to read:
Sec. 46.03.759. CIVIL PENALTIES FOR DISCHARGES OF CRUDE OIL.
(a) A person who is found to be liable under any other state law for
an unpermitted discharge of uncontaminated <crude oil 1in excess of
18.000 gallons is, in addition to liability for any other penalties or
for da" ges or the cost of containment and cleanup, liable to the
state in a civil action for a civil penalty in the amount of
(1) .fpTirc-per gallon of crude oil discharged for the first
420.000 gallons discharged; and
) )liﬁé% gallon of <crude oil discharged for amounts
discharged in excess of 420,000 gallons.
(b) In determining how many gallons of crude oil have been dis—
charged for purposes of assessing a penalty under (a) of this section,
the court shall deduct the number of discharged gallons of crude oil

that the defendant proves were vremoved by the defendant from the

environment within the first 36 hours after the discharge as a result

CSSB 271(Res) am -2- 5B0271d
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of a cleanup operation undertaken in conformity with applicable state
and federal law.- The dispersal of oil through the use jof chemical
agents”or other means is not considered removal for the purposes of
this subsection.

(c) The court shall assess five times the penalty set out in (a)
of this section if the court finds

(1) the discharge was caused by the gross negligence or
intentional act of the defendant; or

(2) the defendant did not take vreasonable measures to
contain and clean up the discharged oil. / _

(d) Notwithstanding AS 46.03.875, a person liable for civil
penalties under this section is not also liablefor the discharge of
the crude oil under AS 46.03.760(a). A person causing or permitting a
discharge of uncontaminated crude oil of 18,000 gallons or less not
permitted under applicable state or federal law 1is liable for that
discharge under the penalty provisions of AS 46.03.760(a); however,
the court may impose a penalty of less than $500 for the discharge.

(e) The court may reduce the penalty imposed under this section
if the defendant demonstrates, by a preponderance of the evidence,
that the discharge was caused solely by a negligent act of a third
person unless the third person is a person with whom the defendant was

found jointly and severally liable for the discharge under other state

r

law.

(f) In this section, "discharge” means entry of wuncontaminated
crude oil into or upon the water or public land of the state, regard-
less of causation, except discharges into an enclosed and 1impervious
oil spill containment area.

* Sec. 4. AS 46.03.770 is amended to read:

Sec. 46.03.770. DETENTION OF VESSEL WITHOUT WARRANT AS SECURITY

SB0271d -3- CSSB 271(Res) am
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FOR DAMAGES. A vessel that is used in or in aid of a violation of
AS 46.03.740 - 46.03.750 may be detained after a valid search by the
department, an agent of the department, a peace officer of the state,
or an authorized protection officer of the Department of Fish and
Game. Upon judgment of the court having jurisdiction that the vessel
was used in, or was the cause of, a violation of AS 46.03.740 - 46.-
03.750 with knowledge of its owner or under circumstances indicating
that the owner should reasonably have haq this knowledge, the vessel
may be held as security for payment to the state of the amount of
damages assessed by the court under AS 46.03.758, 46.03.759. 46.03.-
760, [AND] 46.03.822. and AS 46.04.030(g)- If the damages assessed
are not paid within 30 days after judgment or final determination of
an appeal, the vessel shall be sold at public auction, or as otherwise
directed by the court, and the damages paid from the proceeds. The
balance, if any. shall be paid by the court to the owner of the ves-
sel. The court shall permit the release of the vessel upon posting of
a bond set by the court in an amount not to exceed the maximum amount
of damages available under AS 46.03.758, 46.03.759, 46.03.760, [AND]
46.03.822. and AS 46.04.030(9) - The damages received under this
section shall be transmitted to the proper state officer for deposit
in the general fund. A vessel seized wunder this section shall be
returned or the bond exonerated if no damages are assessed under
AS 46.03.758, 46.03.759. 46.03.760, [OR] 46.03.822. or AS 46.04.-
030 (aL
* Sec. 5. AS 46.04.030(g) 1is amended to read:

(g) Failure of a holder of an approved oil discharge contingency
plan to have access to the quality or quantity of resources identified
in the plan and, in the event of a spill, to respond with those re-

sources within the shortest feasible time is a violation of this

CSSB 271(Res) am SB0271d
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chapter for purposes of AS 46.03.760(a), 46.03.765, 46.03.790, and any
other applicable law. If the holder of an approved oil discharge
contingency plan fails to respond to an unpennitted discharge of
uncontaminated crude oil with the quality and quantity of resources
identified in the plan and in a manner required under the plan, the
holder is strictly liable, jointly and severally, for the civil pen-
alty assessed under AS 46.03.759 against anv other person for that
discharge.

Sec. 6. AS 46.04.040(e) is amended to read:

(e) Financial responsibility may be demonstrated by self-insur-
ance, insurance, surety, or guarantee, under terms the department may
prescribe. An action brought under AS 46.03.758, 46.03.760(a) or (e),
[OR] 46.03.822. or AS 46.04.030(g) or to collect penalties imposed
under AS 46.03.759 may be brought in a state court directly against
the insurer or another person providing evidence of financial respon-
sibility. The applicant, and an insurer, surety, or guarantor shall
appoint an agent for service of process in the state. An insurer must
either be authorized by the Department of Commerce and Economic Devel-
opment to sell insurance in the state or be an wunauthorized 1insurer
listed by the Department of Commerce and Economic Development as not
disapproved for use in the state.

Sec. 7. AS 46.04.040(i) 1is amended to read:

(i) Financial responsibility under this section extends to a

loss compensable under AS 46.03.760(e) or 46.03.822 and an assessment

under AS 46.03.758, 46.03.759, [OR] 46.03.760(a), or AS 46.04.030(e).
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Alaska State Legislature

Senator Drue Pearce, Chair WHILE IN JUNEAU
Senator Tim Kelly PO BOXV
Senator Rick I-I_alford JUNEAU. ALASKA 99SII
Senator Paul Fischer (9071 465 4993
Senator Al Adarns

3111 C STREET. SUITE"'50

ANCHORAGE. ALASKA 99533
1907)561 2036

SENATE SPECIAL COMMITTEE
ON OIL AND GAS

To: Members of the Senate Special

Committee on Oil and Gas
From: Senator Drue Pearce, Chair
Re: SB 271, Sponsor Statement

Date: April 11, 1989

This legislation will put into effect a necessary civil penalty

structure that 1). will compensate the public for the
unquantifiable and undetectable natural resource and
environmental damage caused by massive oil discharge and 2).
will provide oil handlers with a meaningful 1incentive to perfornm

their operations as safely as possible.

The existing civil penalty statute, AS 46.03.758, caps liability
at $100,000,000. It can be expected that the massive discharge
into Prince William Sound will cost the state much more in terms
of damage to the “hvironment, tourism, the fisheries industry and
the well-being of the residents of the effected areas.

While in 1977 the legislature attempted to draft a civil penalty
statute which would provide the incentive to the oil companies to
operate in a prudent and responsible manner, extensive lobbying
by the industry significantly watered-down the legislation. The
original legislation contained penalties of $50, $25 and $10 per
gallon depending on what type of environment was 1impacted. The
current penalties, ranging from $10 to $1 per gallon, do not
carry the weight necessary to adversely impact a multi-national

corporation®s profit.

Even at the lower penalty levels, the industry regarded the
penalties as excessive. In a House Judiciary Committee Meeting
on March 4, 1977, an Exxon lobbyist testified that

"the penalty limits in this bill are so
excessively high that they threaten the
viability of the oil business in the State of
Alaska. The risks of spilling all of the oil
in a large tanker are very minimal. But for
example, a 250,000 dead weight ton tanker



carries 250,000 tons or approximately 1.7 million
barrels of oil. At 42 gallons/barrel, that"s 73,500,000
gallons. At $50/gallon, that"s $3.5 billion, even at the
reduced maximum penalty of $10, the penalty would be
$735 million."

I have introduced SB 271 to provide the type of incentive that
will be seriously considered by the oil companies. This bill
only deals with the catastrophic discharge of crude oil, spills
in excess of 100,000 barrels. The $1,000 and $2,000 per barrel
penalties should garner serious thought toward safe operations.

I have also included an incentive section, similar to the present
law, which would credit the oil companies for each barrel cleaned
up within 36 hours of the discharge. This does not apply to
chemical dispersions.

These penalties will be increased fivefold for those acts that
are based on gross negligence or intentional acts or when the
defendant did not take reasonable measures to clean up the

discharged oil.

These penalties supersede all other penalties for the discharge
of oil. The penalties may be reduced 1in the defendant can
demonstrate that the discharge was caused solely by the negligent
act of a third party who cannot be found jointly and severally
liable for the discharge.

Section 4 extends the civil penalty provisions of this bill to
any person who has an oil discharge contingency plan who fails to
respond in a manner required by law.

In conclusion, even though an event such as a massive oil spill,
may have a low risk probability, it is important to raise the
penalties to the level where this risk is taken into account when
making operational decisions.
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T@an niiomirw L
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 7, 1989

SUBJECT: Civil Penalties for Oil Discharges
(Work Order No. 6-1197)

TO: Senator Drue Pearce, Chair
Senate Special Committee on Oil and Gas

FROM: Terri Lauterbach”\IK>)- "
Legislative Counsel

Enclosed is a draft relating to your request to increase
civil penalties for the discharge of crude oil.

Section 1 of the draft amends the definition of "oilM in the
current civil penalty statute to exclude uncontaminated

crude oil.

Section 2 of the draft enacts a new penalty scheme for dis-
charges of uncontaminated crude oil. It assumes a finding
of liability under another statute and imposes a civil pen—
alty that would be in addition to any other liability of the
discharger. The penalty would be approximately $24 per
gallon for the first 420,000 gallons and $48 per gallon for
discharges over that amount. However, | have drafted the
penalty in terms of barrels, as you requested.

Subsection (b) establishes the incentive for cleanup in the
first 36 hours, as you requested. Subsection (c) 1is
patterned after AS 46.03.758(b)(2), causing a higher penalty
on a showing of gross negligence or failure to reasonably
respond to a discharge. Subsection (d) is patterned after

AS 46.03.758(i). Subsection (e) is patterned after AS 46.-
03.758(J)- The definition in subsection (f) is patterned
after the definition in AS 46.03.758(1)(3). (Note that it
includes discharges on public land - you had asked about
discharges on land when we last spoke.)

At your direction, | have not included a subsection on
mitigation like that of AS 46.03.758(g). I have also not



Senator Drue Pearce, Chair
Page 2
April 7, 1989

included a subsection patterned after AS 46.03.758(h) be—
cause those exceptions would be covered in the underlying
liability determination that would occur before the new civ—
il penalty section would be applicable.

Section 3 makes a technical change to accommodate the new
civil penalties enacted by secs. 2 and 4 of the draft.

Section 4 makes a person who fails to implement a con-
tingency plan jointly and severally liable for a civil
penalty assessed under AS 46.03.759. IT it is your intent
that their penalty be separate and in addition to the other
person®s penalty, please let me know, and I will redraft
section 4. As drafted, the penalty is not limited to oil
terminal facilities, but would be applicable to anyone who
didn®"t respond adequately if their plan called for them to
respond to a particular discharge.

Sections 5 and 6 make technical changes to accommodate the
new civil penalties enacted by secs. 2 and 4 of the draft.

For your information, 1 have enclosed a general summary of
statutes related to oil pollution discharges like the Prince
William Sound disaster and a bibliography of material avail—
able at the Alaska State Library related to oil spills. The
bibliography was prepared by the Alaska State Library.

IT I can be of further assistance, please let me know.
TL :gc
WKG9/024

Enclosure



AMENDMENT

OFFERED IN THE SENATE

TO: CSSB 271(0il & Gas)

Page 3, after line 3.

Insert a new subsection to read:

"(c) In determining how many barrels

discharged for purposes of assessing a

section, the court may deduct 50 percent of the number
barrels of crude oil that the defendant proves were

defendant "9BEHKES10BRHNnHBSEKBL within the
discharge through the wuse of dispersing

agents approved by the department for use

discharge contingency plan. The court

barrels removed under this subsection.”

Reletter the remaining subsections accordingly.

penalty

first 36 hours

estimate

6-1197Ea *
Lauterbach

BY HALFORD

have been

(a) of this
of discharged

removed by the

after the

other chemical

defendant®s oil

number of

4/27/89



18 AAC 75375 Alaska Administrative Code 18 AAC 75395
4
and to bring the oil discharge contingency plan into compliance
wfth the provisions of this chapter;
(2) a proposed time schedule for making the corrections; and
(3 an interim proposal for oil discharge containment and cleanup
for the period of variance. (EfT. 9/9/81, Register 79)

Authority: AS 16.03.020
AS 46.01.030
AS 46.01.070

18 AAC 75.375. NOTIFICATION OF NONREADINESS. Ifany
significant equipment specified in a contingency plan becomes non-
operational, or is removed from a designated storage location, the
responsible operator or carrier shall, within three days, notify the
department in writing and provide a schedule for its substitution,
repair, or return to service. (EfT. 9/9/81, Register 79)

Authority: AS 46.03.020
AS 46.04.030
AS 46.04.070

18 AAC 75385. DISCHARGE EXERCISES, (a) Upon notice by
the department, applicants shall conduct an exercise for the purpose of
testing the adequacy of the contingency plan and its execution. No
more than two exercises will be required of an applicant in any year,
unless an exercise demonstrates that tho applicant’s contingency plan
or its execution is inadequate (under criteria established in 18 AAC
75.355), in which case the department will, in its discretion, direct the
holding of additional exercises until it is satisfied that the contingency
plan and its execution are adequate. The department will give suffi-
cient notice so that the applicant can be at the alert level that would
exist during normal oil handling.

(b) Wherever possible, discharge exercises will be coordinated with
the U.S. Coast Guard and the U.S. Environmental Protection Agency.

(©) The department will, in its discretion, consider regularly sched-
uled training exercises as discharge exercises.

(d Should the department find through a discharge exercise that
the applicant io unable to execute the discharge contingency plan
under criteria established in 18 AAC 75.350, it may rescind or modify
approval of the plan in accordance with AS 46.04.030(f). (EfT. 9/9/81,

Register 79)
Authority: AS 46.03.020

AS 46.04.030
AS 46.04.070

18 AAC 75.395. DEFINITIONS FOR 18 AAC 75.305— 18 AAC
<56.385. Unless the context indicates otherwise, in 18 AAC 75.305 —

18 AAC 75.385

18 AAC 75500 Environmental Conservation 18 AAC 75510

(D) "approved loading manual” means the manual including in-
formation regarding trim and stability, hullbending moment, and
information meeting the requirements of 46 CFR § 45.105;

(2 "containment and exclusion equipment" means booms, logs,
curtains, and other devices designed or constructed and deployed in
order to control, concentrate and restrict the movement and spread-
ing of ail;

(3 "discharge" means any spilling, leaking, pumping, pouring,
sweating, emitting, emptying, or dumping;

(@ "lightering” means pumping or transferring of oil from cargo
compartments of tank vessels to another vessel or storage container;

(®) "liquefied petroleum gas" means natural gas converted to a
liquid state by pressure and cooling, butane, propane, and other
light ends which at 70 degrees F. and atmospheric pressure revert
to the gaseous state. (EfT. 9/9/81, Register 79)

Authority: AS 46.03.020
AS 46.04.030
AS 46.04.070

Editor's notes. — For the purposes of "oil"; "oil barge"; "oil terminnl facility";

this chapter, the following terms are de- "operator”; "person"; "tank vessel"; "ves-
fined in AS 46.04.120: "department"”; "off-  sel."
shore exploration and production facility";

Article 5. Schedule of Civil Penalties

Section Section

600. Applicability 560. Dispersibility of petroleum, pctro-
510. Freshwater environments leum products, and byproducts
520. Marine environments 570. Schedule of civil penalties

530. Public land environments 580. Prosecutorial discretion

540. Toxicity of petroleum, petroleum 5g0.Annual report

Produclf : 1ond byproducts coo Dennilions
550. Degradability of petroleum, petro-

leum products, and byproducts

18 AAC 75.500. APPLICABILITY. 18 AAC 75510 - 18 AAC
75.600 establish a schedule of civil penalties for the discharge of oil
under AS 46.03.758. The schedule of civil penalties established by this
chapter does not apply to discharges of oil which are specifically made

_sutbjece';[g)o the penalty provisions of AS 46.03.760(a). (EfT. 4/19/78 Reg-
ister

Authority: AS 46.03.758

18 AAC 75510. FRESHWATER ENVIRONMENTS, (a) For
the purposes of AS 46.03.758(b)(1)(A), frcsinvalor environments with
significant aquatic resources are classified as follows:

(D Critical freshwater environments include
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(A) surface and subsurface water supplies for which the com-

, missinncr of natural resources has issued a water use permit un-

der AS 46.15.040 et seq., or which are in fact being used for a
purpose that would qualify for a water use permit;

(B) rivers, lakes, and streams designated under AS
16.05.870(a) as important for the spawning, rearing, or migration
of anadromous fish, and the water of lakes, streams, r.nd rivers
which flows or empties into those designated waters;

(©) lakes, streams, rivers, and freshwater wetlands within the
boundaries of land administered under the National Wildlife Ref-
uge System, and the water of lakes, streams, and rivers which
flows or empties into those waters;

(D) lakes, streams, rivers, and freshwater wetlands within the
boundaries of game reserve areas, refuges, critical habitat areas,
and sanctuaries established under AS 16.05.255(1) or AS 16.20,
and the water of lakes, streams, and rivers that flows or empties
into those waters; and

(E) lakes, streams, rivers, and freshwater wetlands within the
boundaries of fish reserve areas, refuges, critical habitat areas,
and sanctuaries established under AS 16.05.251(1) or AS 16.20,
and the water of lakes, streams, and rivers that flows or empties
into those waters;

(@ Sensitive freshwater environments include

(A) lakes other than those classified in (1) of this subsection;

(B) freshwater wetlands other than those classified in (1) of
this subsection; and

(C) subsurface freshwater.** other than those classified in (0)(A>
of this subsection.

18 AAC 75530 Environmental Conservation ].8 AAC 75530

(D) marine water within the boundaries of areas administered
under the National Wildlife Refuge System;

(E) marine water within one statute mile of the mouth of
waters designated under AS 16.05.870(a) as important for tho
spawning, rearing or migration of anadromous fish;

(F) marine water within one statute mile of a seabird colony or
marine mammal rookery or hauling ground identified by the
Alaska Department of Fish and Game in Alaska's Wildlife and
Habitat, January, 1973;

(G) high density sea otter habitat identified by the Alaska De-
partment of Fish and Game in Alaska’'s Wildlife and Habitat,
January, 1973; and

(H) marine water within the barrier island-lagoon ecosystems
extending from the Colville River to Canning River, and seaward
of the Copper River delta;

(2) Sensitive marine environments include

(A) the inside waters of Southeast Alaska not otherwise classi-
fied in (1) of this subsection;

(B) saltwater wetlands and other intertidal and estuarine
areas not otherwise classified in (1) of this subsection; and

(C) Prince William Sound, and the bays, arms, fjords, ports and
other inside marine waters of Prince William Sound; and

(D) all marine water within 10 statute miles of any point of
those waters designated in (1) of this subsection.

) For the purposes of AS 46.03.758(b)(1)(C), marine water not
classified in (a) of this section is classified as without significant
aquatic resources. (EfT. 4/19/78, Register 66)

Authority: AS 46.03.758

(b) For the purposes of AS 46.03.758(b)(1)(C), all freshwater of the
state not classified in (a)(1) or (2) of this section is classified as without 18 AAC 75530. PUBLIC LAND ENVIRONMENTS, (a) For the
significant aquatic resources. (EfT. 4/19/78, Register 66, am 8/6/87, purposes of AS 46.03.758(b)(1)(C), public land is classified as follows:
'tegister 103) (1) Critical terrestrial environments include

(A) state game reserve areas, refuges and sanctuaries estab-
lished under AS 16.05.255(1) or AS 16.20 et seq.;

(B) state parks, campgrounds and waysides;

(C) municipal parks and park reserves;

(D) national parks, preserves, wilderness areas, monuments,
recreation areas and lands administered under the National

\u(hority: AS 46.03.758

18 AAC 75520. MARINE ENVIRONMENTS, (a) For the pur-
oses of AS 46.03.758(b)(1)(B), estuarine, intertidal and saltwater en-
ironments are classified as follows:

(D Critical marine environments include

(A) marine water within the boundaries of state game refuges
established under AS 16.05.255(1) or AS 16.20;

(B) marine water within tho boundaries of fish and game criti-
cal habitats established under AS 16.20;

(©) marine water within the boundaries of marine sanctuaries
established under 33 U.S.C. 1401 rt son.. (I'.le. 92-532);

Wildlife Refuge System;

(E) established campgrounds, scenic waysides nnd picnic areas;
and

(F) national historical sites;
(2) Very sensitive terrestrial environments include

A) land administered under the National Forest System not
ofliorwicn rlocciOnfl <\ el * &
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. (B) land underlain with continuous permafrost not otherwise

eclassified in (1) of this subsection; and
© land in state forests and research areas not otherwise clas-
sified in () of this subsection;

(3  Sensitive terrestrial environments include land other than
that classified in (1) or (2) of this subsection upon which continuous
natural terrestrial vegetation cover is present.

(b) For the purposes of AS 46.03.758(b)(1)(C), all public land not
classified in (9) of this section is classified as without significant ter-
restrial environmental resources. (Eff. 4/19/78 Register 66)

Authority: AS 46.03.758

18 AAC 75540. TOXICITY OF PETROLEUM, PETROLEUM
PRODUCTS, AND BYPRODUCTS. For the purposes of AS
46.03.758(d), the toxicity of petroleum, petroleum products, and by-
products is as follows:

(D highly toxic
(A) numbers 1, 2 and Arctic diesel fuel and healing oil;
(B) jet aviation fuels A and B;
(©) motor gasoline including aviation gasoline;
(D) kerosene; and
(E) stationary turbine fuels;
(2 moderately toxic
(A) waste oil and waste oil mixtures;
(B) lubricating oil;
(C) jet fuels other than those specified in (1)(B) of this section;
and
(D) crude oil; -
(3) less toxic
(A) bunker and residual fuel oils; and
(B) hydraulic fluids;
(4) relatively nontoxic
(A) aspha'ts;
(B) tars; and
(C) other petroleum, petroleum products, and byproducts not
listed in () — @ of this section. (Eff. 4/19/78 Register 66)

ithority: AS 46.03.758

18 AAC 75550. DIIGRADABILITY OF PETROLEUM, PE-
'tOLEUM PRODUCTS, AND BYPRODUCTS. For the purposes
AS 46.03.758(d), the degradability of petroleum, petroleum products
<4 byproducts is os follows:
(D low degradability
(A) asphalt;

].8 AAC 75560 Environmental Conservation ].8 AAC 75570

(B) tar;
(C) bunker and residual fuel oils; and
(D) other petroleum, petroleum products, nnd byproducts not
otherwise listed in (2) or (3) of this section;
(2 moderate degradability
(A) hydraulic fluids;
(B) lubricating oil;
(C) waste oils and waste oil mixtures; and
(D) crude oail;
(3 high degradability
(A) motor gasoline, including aviation gasoline;
(B) numbers 1, 2 and Arctic diesel fuel and heating oil;
(C) jet and stationary turbine fuels; and
(D) kerosene.
(EIf 4/19/78, Register 66)

Authority: AS 46 03.758

18 AAC 75560. DISPERSIBILITY OF PETROLEUM, PE-
TROLEUM PRODUCTS, AND BYPRODUCTS. For the purposes
of AS 46.03.758(d), the dispersibility of petroleum, petroleum prod-
ucts, and byproducts is as follows:

(D highly dispersible
(A) motor gasoline, including aviation gasoline;
(B) all jet fuels;

C) kerosene;
D) numbers 1, 2 and Arctic diesel fuel and heating oil;

(E) hydraulic fluids; and
(F) stationary turbine fuels;
(2 moderately dispersible
(A) emulsified oil mixtures;
(B) lubricating oils;
(C) waste oil and waste oil mixtures; and
(D) crude oils;
(3) low dispersibility
(A) bunker and residual fuel oils;
(B) asphalts;

EC; tars; and
D) other petroleum, petroleum products, and byproducts not

otherwise listed in (1) or (2) of this section. (Eff. 4/19/78 Register
66)

Authority: AS 46.03.758

18 AAC 75570. SCHEDULE OF CIVIL PENALTIES. The
schedule of civil penalties for which a person may be held liable under

AS 46.03.758(e) is established as f.llmvc-
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. (D) The base civil 1Joenalty for discharges into various receiving
» environments is as follows:
p . ) Public
Critical environmental resources sm nn Lnnd
510 °0 $2.50 $1.00
cry sensitive environmentn! resources N/A N/7A
" . 75
Sensitive environmental resources 5.00 200 0
Without significant environmental re- 100 .on
sources luu 1.00 25

2) Toxicity, degradability and dispersibility factors are as fol-

lo

(A) toxicity*
() highly toxic 10
(ii) moderately toxic 0.75
(iii) less toxic 05
(iv) relatively nontoxic 025

(B) degradability**
(i) lew-degradahbility 10
(i) moderate degradability 05

(iii) high degradability
(© dispersibility J

() high dispersibility
(ii) modErate dispergibility 015
(iif) low dispersibility o8

(©)] The net civil penalty which will be assessed per gallon of oil
discharged is calculated by multiplying the base penalty established
in (1) of this section by the arithmetic mean of the toxicity,
degradability, and dispersibility factors established in (2) of this
section. If a portion of the oil enters more than one receiving envi-
ronment, the civil penalty will be based upon the most sensitive

receiving environment which that portion of the oil enters. (Eff.
4/19/78, "Register 66

Authority: AS 46.03.758

'To determine tho toxicity fiictor for n pnrticulnr oil, the factor from the table is

multiplied by n fraction whose numerator is the percent concentration of nromntics in

the oil and whose denominator is 45. In no event shall the toxicity factor exceed 1.0.
The toxicity factor in crude oil is .75 multiplied by a fraction whose numernloi i

the API gravity of tho crude oil nnd whose denominator is 30.

‘The degradability factor for crude oil is .5 multiplied by n fraction whose numerator is

30 ond whose denominator is the API gravity of the crude oil.

18 AAC 75580 Environmental Conservation 18 AAC 75.600

18 AAC 75580. PROSECUTORIAL DISCRETION, in appro-
priate cases, the department will, in its discretion, either settle ac-
tions out of court under AS 46.03.758 for less than the full penalty
provided for under thi3 chapter, or decline to file an action under AS
46.03.758. This section is intended to confirm the department’s litiga-
tion discretion, and may not be construed as creating a reviewable
decision. (Eff. 4/19/78 Register 66)

Authority: AS 46.03.758

18 AAC 75590. ANNUAL REPORT. Within 10 days after the
convening of each regular legislative session, the department will
report to the legislature on all actions brought during the preceding
calendar year, and the status and disposition of those actions. (EIf.
4/19/78, Register 66)

Authority: AS 46.03.758

18 AAC 75.600. DEFINITIONS. As used in secs. 500 — 600 of
this chapter

(D) "estuary” means a semienclosed, coastal body of water which
has a free connection with the sea and within which seawater is
measurably diluted with freshwater derived from land drainage;

(2 "freshwater wetlands” means those environments character-
ized by rooted vegetation which is partially submerged either con-
tinuously or periodically by surface freshwater with less than 5
parts per thousand salt content and not exceeding three meters in
depth;

(3 "inside waters of Southeast Alaska” includes all those marine
waters lying inside the boundary line established in 33 C.F.R. secs.
82.1705-1730, 42 Federal Register 35791 (July 11, 1977);

(4 "marine water” means all saltwater environments, including
saltwater wetlands, estuaries, and the intertidal zone;

(®) "permafrost” means soil or other earth material supporting
vegetation with a temperature which remains below 0 degrees Cel-
sius (32 degrees Fahrenheit) for two or more years;

(6) "Prince William Sound” includes all marine wafer lying in-
side the boundary line established in 33 C.F.R. sec. 82-1740, 42
Federal Register 35791 (July 11, 1977;) and

(7) "saltwater wetlands" means those coastal areas along shel-
tered shorelines characterized by halophytic hydrophytes and
macroalgae extending from extreme low tide to an area above ex-
treme high tide which is influenced by sea spray or tidally induced
water table changes. (Eff. 4/19/78, Register 66)

Authority: AS 46.03.758



..except that if a person demonstrates by clear and convincing evidence

that the environmente”damage”caused by the discharge 1is substantially less

than the amount specified in the schedule of penalties, the court may reduce

the penalty by no more than fifty percent.
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VI.
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CRIMINAL PENALTIES

OFFENSES

A VIOLAT10H of a pcrnit tono or conditions, violation of AS 46.03,
AS 46.04, AS 46.09, violation of a DEC regulation, any tern of a
coopllance order, or other DEC approval or accept ince (e.g., approved

FOR VIOLATIONS OF DEC STATUTES t REGULATIONS

STATUTORY CITES

AS 46.03.790(a)

oiJ “pill contingency plans, approved proof of financial responsibility)

FAI1-UBg TO PROVIDE OR FALSELY STATING INFORMATION required on an oil
discharge report or under AS 46.04 or AS 46.09

HAZARDOUS WASTE VIOLATIONS: - transport to an unperslttcd facility;

treatin®), storing or disposing without a perelt; false stotenent or
representation on any doetnent used for co.pllonce purposes

FAILURE TO ADATE NUISANCE: neglect or refusal to abate nuisance on

land, water or in the air

LITTERING

SALE OF IMPROPERLY DESIGNED BEVERAGE CONTAINER

VIOLATIONS OF AGRICULTURAL OR LIVESTOCK OR FISHERIES PRODUCTS STATUTES

or regulations or orders or pernlts

AS 46.03.790(b)
AS 46.03.790(d)
AS 46.03.790(e)

AS 46.03.800(b)

S
as 4601 » 101

AS 46.06.080
AS 46.06.090

AS 03.05.090

SCIENTER

Negligence -7

Knowingly

None

Knowingly

Knowingly

Nose

None

None

PENALTIES

For a natural person; $1,000/90 days. For an organliatlco:
the greater of $100,000 or 1 tines pecuniary gain realized
per AS 12.55.035(c)~

For a natural person 55,000/1 year. For an organization:
the greater of $100,000 or 3 tines pecuniary gain realized
per AS 12.55.035(c).

For a natural person: $25,000 per day/1 year. For an organi—
zation: the greater of $100,000 or 3 lines pecuniary gain
realized per AS 12.55.035(c).

For a natural person: $10,000 per day/1 year. For an organi—
zation: the greater of $100,000 or 3 tlocs pecuniary gain
realized per AS 12.55.035(c).

For a natural person: (tHOWa) either 51,000/90 day”~or
$5000/1 year plus daaages for expenses of abatcncnt -

Fur an organization: the greater of 5100,0U0 or 3 tines
pecuniary gain realized per AS 12.55.035(c).

51000

53000

$5000
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VI, OTHER RELATED VIOLATIONS
- creation of a “hazardous condition” without "legal Justification AS 11.61.110(a)
or excuse"
- false entry In a public record - (e.g., oil spill report) AS 11.56.B20
- activities In or affecting anadroaous stream without a pcrnit AS 16.05.880
- falsifying business records, e.g., to conceal pollution Incident AS 11.46.630
and avoid penalties and noncy damages
- deceptive business practices Including sale of adulterated or AS 11.46.710
nisbranded products
- unsworn falsification AS 11.56.210
1 The following definitions of scienter requirements arc applicable only to crimes defined by Title 11.

arc provided bere for purposes of guidance:

A person acts with "criminal negligence” with respect to a result or to a circunslance described by a provision of
lo perceive a substantial and unjustifiable risk that the result will occur or that the circumstance exists;

Class B nlsdeweanor 10 days «axi«».
AS 12.55.035

Kecklcssly

For fines, see

Xnowlngly Class A mlsdeneonor. See AS 12.55.035anc 12.55.135
None « Class A misdemeanor. See AS 12.55.035anc 12.55.135
Intent to Class C felony. See AS 12.55.035 and 12.15.125
defraud

None Class A alsdcoeanoi:. Sec AS 12.55.035and 12.55.135
Intent to Class A nlsdcucanor. See AS 12.55.035and 12.55.135
mislead a

public

servant

These definitions do not necessarily govern crises set foith

failure to perceive It constitutes a gross deviation frcn the standard of care that a reasonable person would observe In the situation.

AS 11.81.900(a)(4)

lo Title 4<

law defining an offense when the person falls
the risk »ust be of such a nature and degree that the

A person acts "kDovIngly” with respect to oooduct or to a circumstance described by a provision of law defining an offense when the person is aware tirat tbe

conduct is of that nature or that the circumstance exists; when knowledge Is established
unless the person actually believes
person not hcen Intoxicated acts knowingly with respect to that conduct or clrcunstancc;

AS 11.81.900(a) (2

If a person Is aware of a substantial probability of its existence,

"t does not exist; a person who Is unaware of conduct or a circumstance of which the person would have been aware had that

hut



“fiork on projects designed to reduce or ellnlnate environmental daaage.” Courts in

Include ccanuutty work project assignments per AS 13.5S5.05S Including
lecture at schools or other public fora on the nature of tbelr

In newspapers saying they won"t do It again or to
have a deterrent effect. Also restitution per AS 12.55.045, as

Other penalties available
other states have sentenced environmental offenders to publish ads

crime and wh7 It did not pay; we should be creative In requesting sentences which fit the crime and which will
measured by the environmental damage, Vhe court »ay order restitution in an a»ount which does oot exceed the actua

loss caused by the crl»e. Fee w. State, 656 P.2d 1202 (Alaska App. 1982).

is always available as a penalty and should always be sought.
da»aqc or

bitumen or a residuary product of petroleum™ per AS 46.05.740 and as =(9) "oil* means oil of any

0il Is defined as "petroleum, acid, coal or oil tar, lampblack, aniline, asphalt,
oil refuse, oil

kind and In any i“orn, whether crude, refined, or a petrolcun by-product, Including but not Halted to petroleua, fuel oil, gasoline, lubricating oils, oily sludge,
mIxod with other wastes, crude oils, llgucfled natural gas, propane, butane, or other liquid hydrocarbons regardless of specific gravity,” per AS 46.04.120(9).

Hazardous substance Is defined as "(A) an clement or compound that, when It enters Into or on the surface or subsurface land or water of the state, presents an leminent and
vegetation, or any part of the natural habitat In which flab, animals, or wildlife may be fouod; or (Bl a

substantial danger to the public health or welfare, or to fish, animals,
and Liability Act of 1980); “hazardous substance ~ does

- 9652 (Comprehensive “nvlronscntal Response, Compensation,

substance defined as a hazardous substance under 42 U.S.C. 9601
less,™ per AS 46.03.900(6).

not Include uncontaminated crude oil or uncontaminated refined oil In an amount of 10 gallons or

This Is an unclassified itlsdc«eanor.

photographic flic, notion picture, filn, microfilm, mlcropbotograph, exhibit, magnetic or
font or characteristic, developed or received under law or |In connection with the
municipality, or ony body subject to the open meeting provision of AS 44.62.310, as
ipality or because of the Informational value in it; it

Public record Is defined as "a document, paper, book, letter, drawing, up, plat, photo
punched card or other document of any other material, regardless of physical
business and preserved or appropriate for preservation by any agency,
operations, or other activ

paper tape,
transaction of official
evidence of the organization, function, policies, decisions, procedures,
also Includes staff manuals and instructions to staff that affect the public,”™ per AS 11.81.900(47).

ies of the state or mun
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6-1797J"
Lauterbach
4/27/89
Original sponsors: Senate Special
Committee on Oil and Gas
IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 271 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Actrelating to civil penalties for the unpermit—
teddischarge of oil and for the failure to implement
an oil discharge contingency plan in response to an
unpermitted discharge of crude oil; and removing a

maximum limit: on civil penalties for discharges of

oinl.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.758(e) 1is amended to read:

(e) If [AFTER APRIL 19, 1978, |IF] a discharge of oil in exc
of 18,000 gallons not permitted under applicable state and federal law
occurs within the territorial jurisdiction of the state, or into or
upon the adjacent outer continental shelf of the state, the following
persons, in addition to the person causing or permitting the dis—
charge, are jointly and severally Iliable to the state, 1in a civil
action, for the full amount of penalties established in the regula—
tions adoptedunder this section: [, OR $100,000,000, WHICHEVER IS
LESS, ]

(@)) if the discharge occurs from any commercial or 1indus—
trial facility other than a vessel or offshore platform, the owner,
lessee or permittee, and operator of the facility;

) if the discharge occurs from a vessel,

(A) the owner and. operator of the vessel; and
3) the owner of the oil carried as cargo on the

vessel at the time the vessel was loaded, 1if the loading occurred

-1- CSSB 271 (Res)
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within the territorial jurisdiction of the state, or at a deep-
water port or other offshore storage facility adjacent to the
state; however, if the owner of the oil temporarily transfers
ownership of the oil to another person, and the transfer has the
purpose or effect of evading the vicarious liability impcsed by
this section, the transferor will be considered the owner of the
oil for the purposes of this subsection; and
) if the discharge occurs from an offshore platf
lessee or permittee of the tract or acreage upon which the platform 1is
situated, and the operator of the platform.
* Sec. 2. AS 46 .03.758(1)(6) 1is amended to read:
(6) "oil"™ means petroleum [, CRUDE OIL,] and any substance
refined from petroleum, except uncontaminated [OR] crude oil;
* Sec. 3. AS 46.03 1is amended by adding a new section to read:

Sec. 46.03.759. CIVIL PENALTIES FOR DISCHARGES OF CRUDE OIL.
() A person who is found to be Iliable under any other state law for
an unpermitted discharge of uncontaminated crude oil 1in excess of
18.000 gallons 1is, in addition to liability for any other penalties or
for damages or the cost of containment and cleanup, Jliable to the
state in a civil action for a civil penalty in the amount of

(1) $5.83 per gallon of crude oil discharged for the first
420.000 gallons discharged; and

(2 $10 per gallon of crude oil discharged for amounts
discharged in excess of 420,000 gallons.,

(b) In determining how many gallons of crude oil have be
charged for purposes of assessing a penalty under (a) of this section,
the court shall deduct the number of discharged gallons of crude oil
that the defendant proves were removed by the defendant from the

environment within the first 36 hours after the discharge as a result

CSSB 271 (Res) -2-
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of a cleanup operation undertaken in conformity with applicable state
and federal law.

(c) The court shall assess five times the penalty set out in (a)
of this section if the court finds

(D the discharge was caused by the gross negligence or
intentional act of the defendant; or

(@) the defendant did not take vreasonable measures to
contain and clean up the discharged oil.

(d) Notwithstanding AS 46.03.875, a person Jliable for civil
penalties under this section 1is not also liable for the discharge of
the crude oil under AS 46.03.760(a). A person causing or permitting a
discharge of uncontaminated crude oil of 18,000 gallons or less not
permitted under applicable state or federal 1law is liable for that
discharge under the penalty provisions of AS 46.03.760(a); however,
the court may impose a penalty of less than $500 for the discharge.

(e) The court may reduce the penalty imposed under this section
if the defendant demonstrates, by a preponderance of the evidence,
that the discharge was caused solely by a negligent act of a third
person unless the third person is a person with whom the defendant was
found jointly and severally liable for the discharge under other state
law.

@) In this section, "discharge™ means entry of uncontaminated
crude oil into or upon the water or public land of the state, regard-—
less of causation, except discharges 1into an enclosed and 1impervious
oil spill containment area.

Sec. 4. AS 46.03.770 is amended to read:

Sec. 46.03.770. DETENTION OF VESSEL WITHOUT WARRANT AS SECURITY
FOR DAMGES. A vessel that 1is used 1in or in aid of a violation of
AS 46.03.740 - 46.03.750 may be detained after a valid search by the

-3- CSSB 271 (Res)
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department, an agent of the department, a peace officer of the state,

or an authorized protection officer of the Department of Fish and
Game. Upon judgment of the court having jurisdiction that the vessel

was used in, or was the <cause of, a violation of AS 46.03.740 -
46.03.750 with knowledge of its owner or under circumstances indicat—
ing that the owner should reasonably have had this knowledge, the
vessel may be held as security for payment to the state of the amount
of damages assessed by the court under AS 46.03.758, 46.03.759,

46.03.760, [AND] 46.03.822, and AS 46.04.030(9g). If the damages as—
sessed are not paid within 30 days after judgment or final deter—
mination of an appeal, the vessel shall be sold at public auction, or
as otherwise directed by the court, and the damages paid from the
proceeds. The balance, 1if any, shall be paid by the court to the
owner of the vessel. The court shall permit the release of the vessel

upon posting of a bond set by the court in an amount not to exceed the

maximum amount of damages available under AS 46.03.758, 46.03.759,

46.03.760, [AND] 46.03.822, and AS 46.04.030(g). The damages received

under this section shall be transmitted to the proper state officer

for deposit in the general fund. A vessel seized under this section

shall be returned or the bond exonerated if no damages are assessed

under AS 46.03.758, 46.03.759, 46.03.760, [OR] 46.03.822, or AS 46.-

04.030(g).

* Sec. 5. AS 46.04.030(g) 1is amended to read:

(9) Failure of a holder of an approved oil discharge cont
plan to have access to the quality or quantity of resources 1identified
in the plan and, 1in the event of a spill, to respond with those re—
sources within the shortest feasible time 1is a violation of this
chapter for purposes of AS 46.03.760(a), 46.03.765, 46.03.790, and any

other applicable law. IT the holder of an approved oil discharge

CSSB 271(Res) —4-



WORK DRAFT WORK DRAFT WORK DRAFT

contingency plan fails to respond to an wunpermitted discharge of
uncontaminated crude oil with the quality and quantity of resources
identified i1n the plan and in a manner required under the plan. the
holder 1is strictly liable, jointly and severally, for the civil pen-
alty assessed under AS 46.03.759 against any other person for that
discharge.

* Sec. 6. AS 46.04.040(e) 1is amended to read:

(e) Financial responsibility may be demonstrated by self-insur—
ance, insurance, surety, or guarantee, under terms the department may
prescribe. An action brought under AS 46.03.758, 46.03.760(a) or (e),
[OR] 46.03.822, or AS 46.04.030(g) or to collect penalties imposed
under AS 46.03.759 may be brought in a state court directly against
the 1insurer or another person providing evidence of financial respon—
sibility. The applicant, and an insurer, surety, or guarantor shall
appoint an agent for service of process in the state. An insurer must
either be authorized by the Department of Commerce and Economic Devel —
opment to sell 1insurance 1in the state or be an unauthorized insurer
listed by the Department of Commerce and Economic Development as not
disapproved for use in the state.

* Sec. 7. AS 46.04.040(1i) 1is amended to read:

(1) Financial vresponsibility under this section extends to

loss compensable under AS 46.03.760(e) or 46.03.822 and an assessment

under AS 46.03.758, 46.03.759, [OR] 46.03.760(a), or AS 46.04.030(g).
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