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DEPATITMENT OF MTU8I1A9. 1&ESOIJKCES 400 WILLOUGHBY AYE.

JUNEAU, ALASKA 99801-1796

PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

March 7, 1989

The Honorable Bettye Fahrenkamp
Chair, Senate Resources Committee
P.0. Box V

Juneau, AK 99811

Dear Senator Fahrenkamp:

Subject: SB 22, An Act relating to the disposition of unclaimed
real property interests.

Background: The 1986 Legislature passed the real property
escheat bill which transferred responsibility from the Department
of Revenue to the Department of Natural Resources. SB 22 was
before the 16th Alaska State Legislature as CSSB 16.

Position: SB 22 limits the department®s land management options
with respect to escheated real property. During the 14th Session
of the Alaska State Legislature, the state®"s escheat real
property statutes were amended to accomplish two primary
objectives.

First, management responsibility was transferred from the
Department of Revenue to the Department of Natural Resources.
This transfer consolidated land management functions in the
appropriate state agency with resultant cost savings.

Second, the legislation set up a process whereby escheated land
transferred to the state is subject to a written best interest
finding to establish its highest and best use. In this manner,
the department is able to safeguard the public interest and avoid
downstream land acquisition costs. SB 22 eliminates this process
in favor of a requirement to sell all escheat properties.

Many parcels are located in public use areas and are desirable
for retention or for future land exchanges. For instance, the
Harry C. Robb tract in Talkeetna has considerable interest from
the Talkeetna Historical Society because of the site"s historic
value to the community. Powder Island, a 12 acre island 1in
Kachemak Bay has been proposed for exchange with the Seldovia
Native Association.



Senator Fahrenkamp - 2 - March 7, 1989

Although all revenue enhancement opportunities must be explored,
the escheat program is a small scale project which often involves
parcels of land with significant public interests. The
department lists eight escheat properties worth roughly $300,000
in its inventory.

Concern has been voiced that the Department of Natural Resources
is needlessly retaining lands that it has obtained from private
ownership through the escheat process; however, the department is
diligently working to make the lands available to the private
sector. Powder Island (escheat #46) and the Talkeetna property
(escheat #43, Harry Rob estate), discussed earlier, are examples
of disposals. Additionally, a mining claim at Turnagain Pass
(escheat #53) 1is in the disposal process, and the City of Nenana
is seeking an escheat parcel (escheat #17) adjacent to the
airport. The department believes it is more sensible to first
determine whether the state should retain a parcel. It i1s our
experience that this determination will often yield a higher
purpose for the parcel. Should no higher purpose exist, the
existing law already provides that the land may be sold at public
auction.

SB 22 does offer a few minor improvements to the existing escheat
law, including the addition of a definition of "net proceeds™ and
a provision that claims must occur within one year after a minor
reaches the age of 18 years.

In summary, we believe that the existing legislation should be
retained and be given a sufficient opportunity to operate.

Technical changes: Line 14 of section 4 should be changed to
read that the department shall "offer to sell”™ the lands. This
same comment applies to line 21 of this section.

We look forward to working with you and the members of the
committee on this legislation.

Sincerely,



Senator Fahrenkamp

cc: Committee Members
Bill Sponsors
Bob Evans
Denby Lloyd
Gary Gustafson

March 7,

1989
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Senator Fahrenkamp announced SB 22 to be up for discussion.
Senator Faiks gave the background on the bill. She said it

required DNR to sell escheated property unless the property
is considered an historic site.

Senator Faiks said the essence of the bill is whether you
want private sector property to remain in private sector
hands or do you want it to increase the state's inventory
of property.

Gary Gustafson, Director of the Division of Land and Uater
Management for the Department of Natural Resources, said he
opposed the bill. He said they are required to do a best
interest finding before disposing of escheated properties
to find out what the highest and best use might be. There
are currently seven escheated properties, three of which
are going to be sold. The other properties are to be
traded for the benefit of the public and the state.

Senator Kerttula asked how many employees were hired when
Selections
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the Department started handling the program. Mr. Gustafson
answered one person. He said this program pays for itself.

Bill Glude, Alaska Environmental Lobby, opposed SB 22,
because he thought there are some lands that should be
retained in public ownership such as parks, public access,
avalanche zones, and the flood plains whicn should not be
developed. The state should be able to determine what the
best use of those lands are before selling them.

Senator Halford asked Mr. Gustafson about the Powder Island
land trade. He said that after public input, they deride
what the best use is. The transfer through a land exchange
to the Seldovio Native Association makes the most sense.

Senator Halford moved to pass SB 22 with individual
recommendations and asked unanimous consent. Senator
Kerttula objected. The bill moved out with individual
recommendations.
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Senator Fahrenkamo said that regarding SB 22, there is a
need for an amendment before it leaves committee.



Senator Kerttula said the amendnent should say no property
presently held and escheated by the state will be affected
by this legislation.

Senator Halford moved to rescind their action on reporting
out SB 22 and asked unanimous consent. There were no
objections and it was so ordered. Senator Fahrenkamp said
they would take up the amended bill again on Friday.
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Alaska State Legislature

Senate
P.O. BOX V
State Capitol
Official Business Juneau, Alaska
January 17, 1989
MEMORANDUM
TO: Senator Bettye Fahrenkamp, Chairman
Senate Resources Committee L
FROM: Senator Jan Faiks, Chairmai
Senate Judiciary Commi“~tet
SUBJECT: SB 22 "An Act relating®" tg the disposition
of unclaimed resil property inter—
ests. "

Senate Bill 22 has been referred to the Senate Resources Com—
mittee for consideration.

This bill, and the statutes it seeks to replace, concern es—
cheated real property. "Escheat"” refers to property which
reverts to the state in situations where there is no one to
inherit it.

SB 22 seeks to simplify the procedures for the disposition of
escheated real property by requiring the State to sell such
property, thereby creating revenue for the State and returning
property to the private sector.

The Fourteenth Legislature adopted House Bill 182 relating to
a Uniform Unclaimed Property Act. The Governor subsequently
signed the bill and it became Chapter 133 of the Session Laws
of 1986. This legislation is now codified in AS 13.16.381,
and AS 38.95.200-270.

Under the current statutes, AS 38.95.200-270 enumerate the
steps which must be followed by the Department of Natural
Resources (DNR) when it has received escheated real property.
My concern 1is that these steps are inefficient and costly. The
steps are as follows:

1. DNR must first be informed or have reason to believe that
real property has escheated to the State. (AS 38.95.210)



2. DNR must then bring an action in superior court to
establish whether the property has escheated to the
State, or it may maintain an action to recover the
possession of escheated property, or the enforcement of
the State"s right to the property. (AS 38.95.210)

3. DNR must then get a court judgment of escheat. (AS
38.95.220)

4. DNR has two years from the judgment of escheat to
determine the proper disposition of the property by
making a "best interest finding". The Department may, at

its option, sell, lease, exchange, assign, or otherwise
manage the property. (AS 38.95.230) The method of dispo—
sition selected determines the procedures to be followed
by the Department.

5. A series of procedural and valuation steps must then be
consulted in the event that a claim to the property is
filed within seven years from the judgment of escheat.
(AS 38.95.240)

SB 22 has two significant effects on these statutes. First,
it facilitates the disposition of escheated real property by
requiring DNR to sell it, unless the property could be
considered an historic site. By eliminating the other
disposition options currently available, several procedural
and valuation steps are also eliminated. Specifically, the
two-year lag period for disposition, need for a written "best
interest” finding, and the property a”“raisal requirements of
AS 38.95.230 would be eliminated. Awards to plaintiffs would
also be simplified by eliminating the present variables of AS
38.95.240, since the courts would award the property or an
amount equal to the net proceeds of the sale.

Additionally, since DNR must then sell the escheated property
by public auction, the property is returned to the private
sector and revenue is created for the State.

The current statutes allow the State, at its option, to sell,
lease, exchange, assign, or otherwise manage the property,
thus taking more time for disposition, costing more money to
maintain, and not effectively utilizing the property.

This bill contains the following provisions:

Section 1. DISPOSITION OF UNCLAIMED ESTATE BY PERSONAL REPRE —
SENTATIVE. Amends AS 13.16.381 by requiring the personal
representative of an intestate estate to handle the unclaimed
real property of the estate in accordance with AS 38.95 (Mis—
cellaneous Provisions under Public Lands).

Section 2. Amends AS 38.05.945(a) by requiring that notice be



given under the procedures of that statute of a proposed sale
of escheated real property by the department under AS
38.95.230 (Disposal of escheated real property by the depart-—
ment) .

Section 3. Amends AS 38.05.945(a) to provide that notice of
the proposed sale of land which the department has leased for
mineral rights, as well as notice of the proposed sale of land
for which the department has issued a production license, must
be given under the procedures of that section if the lease is
subject to AS 38.05.945(a).

Section 4. DISPOSAL OF ESCHEATED REAL PROPERTY BY DEPART—
MENT. Repeals and reenacts AS 38.95.230. Within 90 days
after a judgement of escheat, and after notice has been given,
the department must sell the escheated real property unless it
issues a written finding that the designation of the property
as an historic site would be in the best interest of the

state. IT so, the department must request the Historic Sites
Advisory Committee to determine if the property should be
designated an historic. IT the committee decides not to recom—
mend the designation or if the governor decides not to make
the designation, the department shall make arrangements to
sell the property as soon as possible after receiving notice
of the decision.

Section 5. CLAIMS TO ESCHEATED REAL PROPERTY. Repeals and
reenacts AS 38.95.240. Within seven years from the judgment
of escheat, a person who was not a party to the escheat pro—
ceeding may bring an action in superior court to prove the
person®s claim to the real property, or may briny the claim
directly before the department. IT it is determined that the
claim is valid, the department must transfer the property if
the state still owns it, or must transfer an amount equal to
the net proceeds from the sale of the real property.

Section 6. PROCEEDS OF SALE. The department must maintain
the net proceeds from the sale of escheated real property in a
trust account. The department may use that money to pay suc-—
cessful claimants under AS 38.95.240.

Section 7. DEFINITIONS.

Section 8. Repeals AS 38.05.945(g), which 1is incorporated
into AS 38.05.945(f) by section 3 of the bill.

Section 9. Provides that this act applies to real property
which is the subject of an escheat proceeding begun on or
after the effective date of the act.

I would appreciate the committee"s scheduling this



legislation at its earliest convenience. Should you need any
additional information, please let me know.

Thank you.
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Duties and Povers of Persoral ives ll 13.16.31)
& Orajrtor§CIa|rrs <813.16.40, 13.16.40)
9. Secial Provisias Relating 1o Distributin &13.16.600)

Article 7. Duties and Powers of Personal Representatives.

Sect|on
3L. Dispsitin of unclaimed estate by
persoral represntative

Sec. 13.16.381. Disposition of unclaimed estate by personal
representative. When there is no taker ofan intestate estate, or if an
heir, devisee, or claimant cannot be found and the missing person has
no conservator, the personal representative shall handle the

(1) unclaimed personal property ofthe estate in accordance with AS
34.45.280 — 34.45.780; and

(2) unclaimed real property of the estate in accordance with AS
38.95. (8 6 ch 133 SLA 1986)

RevisorS rotes. — "'AS 38.95” was the sectin in 1987 1o conect a menifest
SUstitutsd far "'AS 38.05" atﬂ”eend of emor in the anigirel erectent.

Article 8. Creditor’s Claims.

Sec. 13.16.470. Classification of claims~'fa) If the applicable as-
sets of the estate are insufficiehtto pay anclaims in full, the personal
representative shall make paymfe~Lin the following order:

(1) costs and expenses of administration;

(2) reasonable funeral expenses;

(3) debts and taxes with Difference undthdederal 1.&W and past due
child support payment®/ except payment”required under AS
47.23.120 — 47.23.13C

(4) reasonable andmecessary medical and hospifh~"expenses of the
last illness of the,decedent, including compensation of'tersons attend -
ing the decedprft;

(5) debts.dnd taxes with preference under other laws orttns state;

(6) al*6ther claims.

(bh/Freference may not be given in the payment of any claim oyer
any other claim of the same class, and a claim due and payable is nbt®
entitled to a preference over claims not due. (§ 1 ch 78 SLA 1972; am

§ 16 ch 56 SLA 1973; am § 1 ch 115 SLA 1986)
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§38.95.080 Public Lands §38.95.080

fc) The director shall establish, by regulation, conditions attaching’
to me permitissued under (a) and (b) of this section. These conditions
shalkinclude the following:

(1) permits shall be issued for a period of not more than 10'years,
with succeeding 10-year renewal options, if periodic use and occu-
pancy is established, and the qualifications of (a) of this~ction con-
tinue to be\ngt; N

(2) a cabin shall be constructed and maintained according to rea-
sonable specifications established by the director one cabin con-
structed under a permit may contain not more than 400 square feet;
however, in no case\may another cabin constructed under the same
permit exceed 192 square feet;

(3) a permit shall spebify the number of cabins allowed to be con-
structed and indicate their*pecific geographical location; the director
may establish a maximum member op‘cabins per person or otherwise
limittheir number because oftne probability ofadverse consequences;

(4) adequate provision must b<\made for waste and garbage dis-
posal, as determined by the dfrectx
*(5) the payment of a trapping cabin permit fee of $10.

(d) A permit issued under (a) and (lk of this section entitles its
holder to use timber in/the immediate vicinity of the cabin for per-
sonal noncommercial/purposes only. No ownership rights to the land
are conveyed by fire issuance of a trapping caBin permit under this
section.

(e) A persm/who makes a false statement as to ahy material fact
relating to .a permit issued under this section is guilty of a misde-
meanor. A:person who violates this subsection or any ofthesterms and
conditions of a permit issued under this section may have the permit
immediately revoked and is subject to payment ofall costs required in
dismantling the cabin structure. (8 1 ch 115 SLA 1976; am § 40ych
113 SLA 1981; am 8 1 ch 41 SLA 1982; am § 76 ch 152 SLA 1984)

Effect of amendments. — The 1984  dall Intre introdctory languege ofsub-
anendment  sUbstituted “comissioer  ssctin @.
may” Tor " tirector of the division of lands

Article 5. Real Property Escheated to State.

0, Rl oty sbject o estert 20, T within vhich 10 clai
. ect 0 . Timne within whi clain es—
210. Enforcement ofrignis by department - dleatedorefal

2 <k & rption
23). Management ofescheated real prop— 0. of sdle 5 soven

erty by department o, peralter the judgrent of eschest
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§38.95.200 Alaska Statutes Supplement 838.95.230

Sec. 38.95.200. Real property subject to escheat, (a) Real prop-
erty in an intestate estate for which no taker can be found and real
property devised by will for which no devisee, heir, or other claimant
can be found escheats to the state.

(b) Real property ofa defunct organization or corporation, for which
no proceeding for distribution instituted has been instituted within
four years after the organization becomes defunct, escheats to the
state. (§ 12 ch 133 SLA 1986)

Sec. 38.95.210. Enforcement of rights by department,
(@) When the Department of Natural Resources is informed or has
reason to believe that real property has escheated to the state, the
department shall bring an action in superior court to establish
whether the property has escheated to the state.

(b) The department may maintain an action to recover the posses-
sion ofescheated property, or for the enforcement ofthe state’s right to
the property. (§ 12 ch 133 SLA 1986)

Sec. 38.95.220. Judgment of escheat, (a) If the superior court
determines that the real property has escheated to the state, the supe-
rior court shall issue a judgment of escheat.

(b) A courtorder approving settlement of an estate that distributes
real property to the state is ajudgment of escheat. (8 12 ch 133 SLA
1986)

Sec. 38.95.230. Managementofescheated real property by de-
partment. (a) After ajudgment of escheat under AS 38.95.220, the
department may sell, lease, exchange, assign, or otherwise manage
real property that has escheated to the state. In determining the
proper disposition of escheated real property the department shall,
within two years after the judgment of escheat under AS 38.95.220,
make a written finding that it is in the best interests of the state
either to

(1) obtain an appraisal ofthe fair market value ofthe real property
and sell, lease, exchange, assign, or otherwise manage the property,
including retention in state management; or

(2) retain the real property in state management without obtaining
an appraisal.

(b) The appraised value of property handled under (a)(l) of this
section, or the selling price from a sale under AS 38.05.055 if it is
lower, less the expenses ofsale or appraisal, is the established value of
the property for purposes of redemption by an heir or other taker
under AS 38.95.240(c).

(c) Seven years after thejudgment ofescheat, real property that has
not been otherwise disposed of by the department becomes general
state land for classification, disposal, and use. (§ 12 ch 133 SLA 1986)
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§38.95.240 Public Lands §38.95.250

Sec. 38.95.240. Time within which to claim escheated real
property, (a) Within seven years after ajudgment of escheat under
A'S 38.95.220, a person who is not a party to the escheat proceeding
may bring an action in the superior court to prove the person’s claim
to the real property. If the plaintiff establishes the claim and estab-
lishes that the plaintiff had no knowledge ofthe prior escheat proceed-
ing, the court shall award the plaintiff the property if it has been
managed under AS 38.95.230(a)(2), or the appraised value ofthe prop-
erty under AS 38.95.230(b) if the property has been managed under
A'S 38.95.230(a)(1).

(b) Lfit is determined that the plaintiff is entitled to the property,
the department shall deliver the property to the plaintiff. The rents,
profits, interest, or dividends that accrue to the state during its pos-
session of the property are the property of the state and may not be
recovered.

(c) Ifitis determined that the plaintiffis entitled to the appraised
value of property that has been disposed ofunder AS 38.95.230(a)(1),
at the department’s discretion it may offer to the plaintiff land owned
by the state and available for disposal that is of comparable value to
the appraised value under AS 38.95.230(a)(1). If the department does
not offer land of comparable value, or if the plaintiff refuses the de-
partment’s offer, the plaintiffis entitled to the established value of the
property under AS 38.95.230(b).

(d) The time limitation of seven years does not apply to a minor or
an incapacitated person as defined by AS 13.26.005, but such a person
must bring an action to prove the person's claim to the real property
within one year after the incapacity ceases.

(e) This section does not prevent the state from transferring es-
cheated real property to a person who provides proof satisfactory to
the departmentthat the person is the owner ofthe real property when
the department determines the transfer to be appropriate. (8 12 ch
133 SLA 1986)

Sec. 38.95.250. Proceeds of sale or redemption. The depart-
ment shall deposit the proceeds of real property sold under AS
38.95.230(a)(1) less the expenses of sale, including attorney fees and
appraisal and publication costs in an escheated real property trust
account. The department shall maintain the proceeds in the account
for a period of at least seven years after the date of the judgment of
escheat. The department may use money in the trust account to pay
claims made under AS 38.95.240. (§ 12 ch 133 SLA 1986)
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838.95.260 Alaska Statutes Supplement 838.95.270

Sec. 38.95.260. Disposition of sale proceeds seven years after
the judgment of escheat. Seven years after the judgment of escheat,
net proceeds from the sale of escheated real property may be trans-
ferred from the escheated real property trust account to the general
fund and credited to the land disposal income account under AS
38.04.022, unless a person who was the owner or one of the owners of
the property when the property escheated to the state has outstanding
child support obligations, in which case the proportion of the net pro-
ceeds that is attributable to the ownership interest of the person shall
be applied to the satisfaction of the child support obligations and the
balance remaining after the satisfaction shall be credited to the land
disposal income account. (§ 12 ch 133 SLA 1986)

Sec. 38.95.270. Definition. In AS 38.95.200 — 38.95.270, "depart-
ment”means the DepartmentofNatural Resources. (8§ 12 ch 133 SLA
1986)





