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J U N E A U ,  A L A S K A  9 9 8 0 1 - 1 7 9 6  
P H O N E :  ( 9 0 7 )  4 6 5 - 2 4 0 0

O F F I C E  O F  T H E  C O M M I S S IO N E R  j

F e b r u a r y  2 6 ,  1 9 9 0

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
C h a i r
S e n a t e  R e s o u r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

S u b  i e c t :  S e n a t e  B i l l  2 0 5 ,  A n  A c t  r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n
t i d e l a n d  t o  n o n r e s i d e n t s  o f  t h e  s t a t e .

P o s i t i o n : T h e  d e p a r t m e n t  s u p p o r t s  t h e  c o n c e p t  o f  t h i s  b i l l .

B a c k g r o u n d : T h e  c u r r e n t  c o m m i t t e e  s u b s t i t u t e  p r o v i d e s  f o r  t w o
c o m p o n e n t s ,  a n  a d m i n i s t r a t i v e  c o m p o n e n t  a n d  a  r e v e n u e  g e n e r a t i n g  
c o m p o n e n t .  T h e  a d m i n i s t r a t i v e  c o m p o n e n t  p r o v i d e s  t h a t  n o n ­
r e s i d e n t s  w o u l d  p a y  t h e  f u l l  a d m i n i s t r a t i v e  c o s t  o f  t h e  p r o g r a m ,  
a n d  r e s i d e n t s  w o u l d  p a y  o n e - f j  f t h  t h a t  a m o u n t  i n  r e c o g n i t i o n  o f  
o t h e r  c o n t r i b u t i o n s  o f  r e s i d e n t s .

T h e  c o m m i t t e e  s u b s t i t u t e  i s  r e v e n u e  n e u t r a l  w h i c h  i s  m a n d a t o r y ,  
s i n c e  t h i s  p r o g r a m  i s  a d m i n i s t e r e d  u n d e r  p r o g r a m  r e c e i p t s .  T h e  
d e p a r t m e n t  r e c o m m e n d s  S B  2 0 5  c o n t a i n  a d m i n i s t r a t i v e  f l e x i b i l i t y  t o  
a d j u s t  r e n t a l  f e e s  t o  c o v e r  f u t u r e  c o s t s  o f  a d m i n i s t e r i n g  t h e  
p r o g r a m .  T h e  f i g u r e s  i n c l u d e d  i n  t h e  c o m m i t t e e  s u b s t i t u t e  w o r k  
w i t h  t h e  c u r r e n t  r e s i d e n t  t o  n o n - r e s i d e n t  r a t i o .  I f  t h e  r a t i o  
c h a n g e s ,  t h e  f i g u r e s  w o u l d  n o t  b e  r e v e n u e  n e u t r a l .

R e c o r a m  n d e d  l a n g u a g e :

T h e  d i r e c t o r  s h a l l  e s t a b l i s h  a  r e n t a l  f e e  f o r  t h e  l e a s e  t o  
n o n r e s i d e n t s  o f  t h e  s t a t e  t h a t  i n c l u d e s  a  r e v e n u e  g e n e r a t i n g  
c o m p o n e n t ,  p l u s  t h e  a d m i n i s t r a t i v e  c o s t  t o  a d m i n i s t e r  t h e  p r o g r a m ;  
t h e  d i r e c t o r  s h a l l  e s t a b l i s h  a  f e e  f o r  t h e  r e s i d e n t s  o f  t h e  s t a t e  
t h a t  c o n s i s t s  o f  a  r e v e n u e  g e n e r a t i n g  c o m p o n e n t ,  p l u s  1 / 5  o f  t h e  
a d m i n i s t r a t i v e  c o s t s .  T h e  r e v e n u e  g e n e r a t i n g  c o m p o n e n t  i s  e q u a l  
f o r  b o t h  r e s i d e n t s  a n d  n o n - r e s i d e n t s .

10-J9LH



I  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  w o r k  w i t h  y o u  a n d  y o u r  s t a f f  o n  
t h i s  l e g i s l a t i o n .  W e  c o n t i n u e  t o  b e  a v a i l a b l e  i f  y o u  h a v e  f u r t h e r  
q u e s t i o n s .

S i n c e r e l y ,

c c :  C o m m i t t e e  M e m b e r s
B i l l  S p o n s o r .
B o b  E v a n s  
D e n b y  L l o y d

I

b c c :  J a n e t  B u r l e s o n
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February 26, 1990

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

S H O R E  F I S H  A N N U A L  R E N T

R E S I D E N T

$  1 1 5  R e v e n u e  G e n e r a t i n g
C o m p o n e n t 0*

S  4- 4 Q  1 / 5  o f  A d m i n  C o s t s ®
$  1 5 5

x  8 5 0  N o .  o f  R e s i d e n t
L e s s e e s

§ 1 3 1 , 7 5 0  R e v e n u e  D e r i v e d  f r o m  
R e s i d e n t s

N O N R E S I D E N T

$  1 1 5  R e v e n u e  G e n e r a t i n g
C o m p o n e n t 0*

§  4- 2 0 0  1 0 0 %  o f  A d m i n  C o s t s ®
$  3 1 5

x  2 5 0  N o .  o f  N o n r e s i d e n t  
L e s s e e s

$ 7 8 , 7 5 0  R e v e n u e  D e r i v e d  f r o m  
N o n r e s i d e n t s

R e v e n u e  D e r i v e d  F r o m  R e s i d e n t  a n d  N o n r e s i d e n t  L e a s e  R e n t  $ 2 1 0 , 5 0 0

l' * R e v e n u e  g e n e r a t i n g  c o m p o n e n t  i s  t h e  s a m e  f o r  r e s i d e n t s  a n d  
n o n r e s i d e n t s  a n d  n o t  d i s c r i m i n a t o r y .

^ D i r e c t  a d m i n i s t r a t i o n  c o s t s  p r o j e c t e d  f o r  F Y  9 1  t o  b e  d e f r a y e d  b y  
l e a s e  r e n t a l  o f  1 , 1 0 0  l e s s e e s  i s  $ 2 1 2 , 5 0 0 .  U n d e r  p r e s e n t  r e n t  r a t e ,  
t o t a l  r e v e n u e  d e r i v e d  i s  $ 1 6 5 , 0 0 0 ,

Page 2 of 2
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S e n a t o r  F r e d  F .  Z h a r o f f

A l a s k a  S t a t e  L e g is l a t u r e
P. O. B O X  405, K O D IA K . A L A S K A  99615 (907) 4 e 6 -5 2 5 9

D U R IN G  S E S S IO N :

P. O. B O X  V, J U N E A U , A L A S K A , 99811 * (9 0 7 ) 4 6 5 -3 4 7 3  •  4 6 5 -3 4 7 4  •  4 6 5 -3 8 4 4  (L a b o r  a n d  C o m m e r c e  C o m m it te e )

-------------------------------------  -  DISTRICT N _  _■___________ ________ __  .  .— — -------  ■ ■■ -------

A L A S K A  P E N I N S U L A  ■ A L E U T IA N  C H A IN  •  B R I S T O L  BAY  •  K O D IA K  I S L A N D  •  L A K E  C L A R K / L A K E  I L IA M N A  •  P R I B I L O F  I S L A N D S  •  S H U M A G I N  I S L A N D S

M E M O R A N D U M

T O :  S e n a t o r  B e t t y e  F a h r e n k a m p
C h a i r  -  S e n a t e

F R O M :  S e n a t o r  F r e d  F .

D A T E :  F e b r u a r y  1 3 ,  1 9 9 0

R E :  S e n a t e  B i l l  2 0 5  -  " A n  A c t  r e l a t i n g  t o  t h e  r e n t a l  f e e
c h a r g e d  f o r  s h o r e  f i s h e r i e s  l e a s e s . "

I  w i s h  t o  r e q u e s t  t h a t  a  h e a r i n g  b e  s c h e d u l e d  f o r  S B  2  0 5  a t  
t h e  c o m m i t t e e ' s  e a r l i e s t  c o n v e n i e n c e .

S B  2 0 5  e x t e n d s  t h e  s a m e  p r i n c i p l e  t o  s h o r e  l e a s e s  f o r  
c o m m e r c i a l  s e t  n e t  s i t e s  t h a t  i s  n o w  u s e d  f o r  c o m m e r c i a l  
f i s h i n g  l i c e n s e s ,  f i s h e r i e s  p e r m i t  r e n e w a l s ,  h u n t i n g  a n d  
t r a p p i n g  l i c e n s e s ,  a n d  u n i v e r s i t y  t u i t i o n .  T h a t  i s ,  d i f f e r e n t  
f e e s  c h a r g e d  t o  r e s i d e n t s  a n d  n o n r e s i d e n t s  f o r  t h e  u s e  o f  t h e  
r e s o u r c e s  a n d  t h e  s e r v i c e s  o f  t h e  s t a t e .

T h e  p u r p o s e  o f  t h e  d i f f e r e n t i a l  c o n t a i n e d  i n  S B  2 0 5  i s  t o  
c a p t u r e  a  g r e a t e r  s h a r e  o f  t h e  c o s t  t h a t  A l a s k a n s  b e a r  
y e a r - r o u n d  f o r  t h e  m a n a g e m e n t  o f  t h e  t i d e l a n d  l e a s i n g  p r o g r a m ,  
t h e  p r o t e c t i o n  a n d  r e g u l a t i o n  o f  t h e  m a r i n e  e n v i r o n m e n t ,  a n d  
t h e  m a n a g e m e n t  o f  o u r  f i s h e r i e s  r e s o u r c e .

C o n s t i t u t i o n a l  q u e s t i o n s  w e r e  r a i s e d  a b o u t  S B  2 0 5  w h e n  i t  w a s  
h e a r d  i n  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  T h e  b i l l  p a s s e d  o u t  
w i t h  t h e  u n d e r s t a n d i n g  t h a t  M r .  T o m  K o e s t e r ,  a s s i s t a n t  
a t t o r n e y  g e n e r a l ,  w o u l d  p r o v i d e  t h e  S e n a t e  w i t h  a n  a l t e r n a t e  
d r a f t  a d d r e s s i n g  t h e  c o n s t i t u t i o n a l  i s s u e s .  M r .  K o e s t e r  h a s  
p r o v i d e d  m e  w i t h  t h e  n e w  d r a f t  l a n g u a g e .  I  p r o p o s e  t h a t  t h e  
n e w  d r a f t  o f  S B  2 0 5  ( a t t a c h e d )  b e  t a k e n  u p  a s  a  R e s o u r c e s  C S .  
T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w i l l  p r o v i d e  t h e  c o m m i t t e e  
w i t h  t h e  d o l l a r  a m o u n t  t h a t  s h o u l d  b e  i n s e r t e d  i n  t h e  b l a n k  o n  
p a g e  1 ,  l i n e  2 9 .

B y  c o p y i n g  t h e  d e p a r t m e n t  w i t h  t h i s  m e m o r a n d u m ,  I  w i s h  t o  
r e q u e s t  a  n e w  p o s i t i o n  p a p e r  a n d  f i s c a l  n o t e  f o r  t h e  R e s o u r c e s  
C o m m i t t e e .

T h e  f o l l o w i n g  b a c k u p  i n f o r m a t i o n  i s  a t t a c h e d :

1 .  L e t t e r  f r o m  M r .  G .  T h o m a s  K o e s t e r ,  a s s i s t a n t  
a t t o r n e y  g e n e r a l ,  d a t e d  J a n .  1 9 ,  1 9 9 0 .



2 .  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  p o s i t i o n  p a p e r  a n d  
f i s c a l  n o t e ,  d a t e d  M a r c h  3 1 ,  1 9 8 9 .

3 .  L e t t e r  f r o m  M s .  L a r r i  I r e n e  S p e n g l e r ,  a s s i s t a n t  
a t t o r n e y  g e n e r a l ,  d a t e d  A u g .  2 2 ,  1 9 8 8 ,  e x p l a i n i n g  
w h y  n o n r e s i d e n t s  m a y  b e  c h a r g e d  h i g h e r  f e e s  t h a n  
r e s i d e n t s .

4 .  M e m o r a n d u m  f r o m  M r .  R i c h a r d  A .  B r a d l e y ,  L e g a l  
S e r v i c e s  D i v i s i o n ,  d a t e d  D e c .  2 3 ,  1 9 8 8 ,  g i v i n g  t h e  
d e f i n i t i o n  o f  a  " r e s i d e n t " .

5 .  L i s t  o f  c u r r e n t  m a r k e t  v a l u e s  o f  A l a s k a  s a l m o n  s e t  
n e t  l i m i t e d  e n t r y  p e r m i t s  a n d  t h e  n u m b e r  o f  
n o n r e s i d e n t s  h o l d i n g  t h o s e  p e r m i t s .  T h o u g h  n o t  a n  
e x a c t  m e a s u r e m e n t ,  p e r m i t  v a l u e s  t e n d  t o  r e f l e c t  t h e  
l e v e l  o f  p r o f i t a b i l i t y  i n  a  f i s h e r y .

6 .  S t a t e  s t a t u t e s .

c c :  M r .  L a r r y  O s t r o s k y
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
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O F F I C E  O F  T H E  C O M M I S S IO N E R
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S T E V E  C O W P E R ,  G O V E R N O R

4 0 0  W I L L O U G H B Y  A V E .  
J U N E A U ,  A L A S K A  9 9 8 0 1 - 1 7 9 6  
P H O N E :  ( 9 0 7 )  4 6 5 - 2 4 0 0

F e b r u a r y  2 6 ,  1 9 9 0

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p
C h a i r  ........................
S e n a t e  R e s o u r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

S u b  i e c t : S e n a t e  B i l l  2 0 5  ,  A n  A c t  r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n
t i d e l a n d  t o  n o n r e s i d e n t s  o f  t h e  s t a t e .

P o s i t i o n : T h e  d e p a r t m e n t  s u p p o r t s  t h e  c o n c e p t  o f  t h i s  b i l l .

B a c k g r o u n d : T h e  c u r r e n t  c o m m i t t e e  s u b s t i t u t e  p r o v i d e s  f o r  t w o
c o m p o n e n t s ,  a n  a d m i n i s t r a t i v e  c o m p o n e n t  a n d  a  r e v e n u e  g e n e r a t i n g  
c o m p o n e n t .  T h e  a d m i n i s t r a t i v e  c o m p o n e n t  p r o v i d e s  t h a t  n o n ­
r e s i d e n t s  w o u l d  p a y  t h e  f u l l  a d m i n i s t r a t i v e  c o s t  o f  t h e  p r o g r a m ,  
a n d  r e s i d e n t s  w o u l d  p a y  o n e - f i f t h  t h a t  a m o u n t  i n  r e c o g n i t i o n  o f  
o t h e r  c o n t r i b u t i o n s  o f  r e s i d e n t s .

T h e  c o m m i t t e e  s u b s t i t u t e  i s  r e v e n u e  n e u t r a l  w h i c h  i s  m a n d a t o r y ,  
s i n c e  t h i s  p r o g r a m  i s  a d m i n i s t e r e d  u n d e r  p r o g r a m  r e c e i p t s .  T h e  
d e p a r t m e n t  r e c o m m e n d s  S B  2 0 5  c o n t a i n  a d m i n i s t r a t i v e  f l e x i b i l i t y  t o  
a d j u s t  r e n t a l  f e e s  t o  c o v e r  • f u t u r e  • c o s t s  o f  a d m i n i s t e r i n g  t h e  
p r o g r a m .  T h e  f i g u r e s  i n c l u d e d  i n  t h e  c o m m i t t e e  s u b s t i t u t e  w o r k  
w i t h  t h e  c u r r e n t  r e s i d e n t  t o  n o n - r e s i d e n t  r a t i o .  I f  t h e  r a t i o  
c h a n g e s ,  t h e  f i g u r e s  w o u l d  n o t  b e  r e v e n u e  n e u t r a l .

R e c o m m e n d e d  l a n g u a g e :

T h e  d i r e c t o r  s h a l l  e s t a b l i s h  a  r e n t a l  f e e  f o r  t h e  l e a s e  t o  
n o n r e s i d e n t s  o f  t h e  s t a t e  t h a t  i n c l u d e s  a  r e v e n u e  g e n e r a t i n g  
c o m p o n e n t ,  p l u s  t h e  a d m i n i s t r a t i v e  c o s t  t o  a d m i n i s t e r  t h e  p r o g r a m ;  
t h e  d i r e c t o r  s h a l l  e s t a b l i s h  a  f e e  f o r  t h e  r e s i d e n t s  o f  t h e  s t a t e  
t h a t  c o n s i s t s  o f  a  r e v e n u e  g e n e r a t i n g  c o m p o n e n t ,  p l u s  1 / 5  o f  t h e  
a d m i n i s t r a t i v e  c o s t s .  T h e  r e v e n u e  g e n e r a t i n g  c o m p o n e n t  i s  e q u a l  
f o r  b o t h  r e s i d e n t s  a n d  n o n - r e s i d e n t s .

10-J9LH



I  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  w o r k  w i t h  y o u  a n d  y o u r  s t a f f  o n  
t h i s  l e g i s l a t i o n .  W e  c o n t i n u e  t o  b e  a v a i l a b l e  i f  y o u  h a v e  f u r t h e r  
q u e s t i o n s .

S i n c e r e l y ,

L  e  n  n  i  
C o r a m i

C o m m i t t e e  M e m b e r s  
B i l l  S p o n s o r .
B o b  E v a n s  
D e n b y  L l o y d

J a n e t  B u r l e s o n



M a r c h  6 ,  1 9 8 9 S E N A T E  J O U R N A L p .  6 4 4

S B  2 0 5

S E N A T E  B I L L  N O .  2 0 5  b y  S e n a t o r  Z h a r o f f ,  e n t i t l e d :

" A n  A c t  r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n  t i d e l a n d  
t o  n o n r e s i d e n t s  o f  J h e  s t a t e . "

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  J u d i c i a r y  
C o m m i t t e e ,  t h e  R e s o u r c e s  C o m m i t t e e  a n d  t h e  F i n a n c e
C o m m i t t e e .

A p r i l  7 ,  1 9 8 9  S E N A T E  J O U R N A L  p .  1 1 0 9

S B  2 0 5

T h e  J u d i c i a r y  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  N O .  2 0 5  ( A n  
A c t  r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n  t i d e l a n d  t o  
n o n r e s i d e n t s  o f  t h e  s t a t e ) .  S e n a t o r  S z y m a n s k i ,  V i c e - C h a i r ,  
s i g n e d  " d o  p a s s . "  S e n a t o r  H a l f o r d  s i g n e d  " d o  p a s s  a f t e r  
f i n d i n g s  e s t a b l i s h e d . "  S e n a t o r  P e a r c e  s i g n e d  " n o
r e c o m m e n d a t i o n . "

F i s c a l  n o t e  p u b l i s h e d  t o d a y  f r o m  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s .

S E N A T E  B I L L  N O .  2 0 5  w a s  r e f e r r e d  t o  t h e  R e s o u r c e s  C o m m i t t e e .

M a r c h  5 ,  1 9 9 0  S E N A T E  J O U R N A L  p .  2 7 0 9

S B  2 0 5

T h e  R e s o u r c e s  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  N O .  2 0 5  ( A n  
A c t  r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n  t i d e l a n d  t o  
n o n r e s i d e n t s  o f  t h e  s t a t e )  a n d  a  m a j o r i t y  o f  t h e  c o m m i t t e e  
r e c o m m e n d e d  i t  b e  r e p l a c e d  w i t h

C S  F O R  S E N A T E  B I L L  N O .  2 0 5  ( R e s o u r c e s ) ,  e n t i t l e d :
" A n  A c t  r e l a t i n g  t o  t h e  r e n t a l  f e e  c h a r g e d  f o r  
s h o r e  f i s h e r i e s  l e a s e s ;  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d a t e . "

a n d  d o  p a s s .  T h e  r e p o r t  w a s  s i g n e d  b y  S e n a t o r  F a h r e n k a m p ,  
C h a i r ,  a n d  c o n c u r r e d  i n  b y  S e n a t o r s  F r a n k ,  Z h a r o f f ,  
S t u r g u l e w s k i  a n d  K e r t t u l a .



S B  2 0 5  c o n t ' d

F i s c a l  n o t e  p u b l i s h e d  t o d a y  f r o m  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s .

S E N A T E  B I L L  N O .  2 0 5  w a s  r e f e r r e d  t o  t h e  F i n a n c e  C o m m i t t e e .

M a r c h  1 5 ,  1 9 9 0  S E N A T E  J O U R N A L  p .  2 8 6 5

S B  2 0 5

T h e  F i n a n c e  C o m m i t t e e  c o n s i d e r e d  S E N A T E  B I L L  N O .  2 0 5  ( A n  A c t  
r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n  t i d e l a n d  t o  n o n r e s i d e n t s  o f  
t h e  s t a t e )  a n d  a  m a j o r i t y  o f  t h e  c o m m i t t e e  r e c o m m e n d e d  t h a t  
t h e  R e s o u r c e s  C o m m i t t e e  S u b s t i t u t e  o f f e r e d  o n  p a g e  2 7 0 9  b e  
a d o p t e d  a n d  d o  p a s s .  T h e  r e p o r t  w a s  s i g n e d  b y  S e n a t o r  
U e h l i n g ,  C o - C h a i r ,  a n d  c o n c u r r e d  i n  b y  S e n a t o r s  D u n c a n ,  
F r a n k ,  P e a r c e ,  a n d  F i s c h e r .

P r e v i o u s  f i s c a l  n o t e s .

S E N A T E  B I L L  N O .  2 0 5  w a s  r e f e r r e d  t o  t h e  R u l e s  C o m m i t t e e .
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February 26 , 1990

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

SHORE F IS H  ANNUAL RENT

RESIDENT

$  1 1 5  R e v e n u e  G e n e r a t i n g
C o m p o n e n t ™ ^  

S  -  4 0  1 / 5  o f  A d n i r .  C o s t s ” '
$  1 5 5

x  8 5 0  N o .  o f  R e s i d e n t
L e s s e e s

$ 1 3 1 , 7 5 0  R e v e n u e  D e r i v e d  f r o m  
R e s i d e n t s

NONRESIDENT

1 1 5  R e v e n u e  G e n e r a t i n g  
C o m p o n e n t ^  

1 0 0 %  o f  A d m i n  C o s r s - " ’

x  2 5 0  N o .  o f  N o n r e s i d e n t  
L e s s e e s

$ 7 8 , 7 5 0  R e v e n u e  D e r i v e d  f r o m  
N o n r e s i d e n t s

R e v e n u e  D e r i v e d  F r o m  R e s i d e n t  a n d  N o n r e s i d e n t  L e a s e  R e n t  $ 2 1 0 , 5 0 0

‘ ’' R e v e n u e  g e n e r a t i n g  c o m p o n e n t  i s  t h e  s a m e  f o r  r e s i d e n t s  a n d  
n o n r e s i d e n t s  a n d  n o t  d i s c r i m i n a t o r y .

•*

^ D i r e c t  a d m i n i s t r a t i o n  c o s t s  p r o j e c t e d  f o r  F Y  9 1  t o  b e  d e f r a y e d  b y  
l e a s e  r e n t a l  o f  1 , 1 0 0  l e s s e e s  i s  $ 2 1 2 , 5 0 0 .  U n d e r  p r e s e n t  r e n t  r a t e ,  
t o t a l  r e v e n u e  d e r i v e d  i s  $ 1 6 5 , 0 0 0 .
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Title: An act relating to the lease of

certain tideland to nonresidents of the state.

Sponsor.
Requestor

Senator Zharoff
Senate Judiciary Committee

Agency Affected: Natural Resources
BRU: Land and Water Management

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 1 2 0 .0 120.0 120 .0 1 2 0 .0 120 .0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIMF
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This program is run by program receipts. Revenue generated will fust 
be used to fund the program up to the authorized program receipt amount.
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P a g e  2  
S B  2 0 5

T h e  c u r r e n t  r e n t a l  f e e  f o r  s e t  n e t  l e a s e s  i s  $ 1 5 0 . 0 0  p e r  y e a r .  S B  
2 0 5  s e e k s  t o  r a i s e  t h e  r e n t a l  r a t e  f o r  n o n r e s i d e n t s  t o  f i v e  t i m e s  
t h e  r a t e  c h a r g e d  t o  r e s i d e n t s ,  w h i c h  w o u l d  e q u a l  $ 7 5 0 . 0 0  p e r  y e a r .  
T h i s  w o u l d  g e n e r a t e  $ 6 0 0 . 0 0  a d d i t i o n a l  d o l l a r s  f o r  s e t  n e t  l e a s e s  
i s s u e d  t o  n o n r e s i d e n t s .  T h e  d e p a r t m e n t  e s t i m a t e s  t h e r e  a r e  b e t w e e n  
2 0 0  a n d  2 5 0  n o n r e s i d e n t  f i s h e r m e n  w i t h  s e t  n e t  l e a s e s .  T h e s e  
f i g u r e s  a r e  b a s e d  o n  s t a t i s t i c s  f r o m  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  
C o m m i s s i o n ’ s  a n n u a l  r e p o r t .  U s i n g  t h e  c o n s e r v a t i v e  e s t i m a t e  o f  
2 0 0 ,  t h i s  w o u l d  g e n e r a t e  $ 1 2 0 , 0 0 0  p e r  y e a r .



■ S T A T E  O F  A L A S K A  b i l l  v e r s io n :  CS> S B *
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FISCAL N O T E

REQUEST:
26-Fcb-90Revision Date.;_____________________________

Title: An act relating to the lease of certain
tideland to nonresidents of the state._____________
Sponsor: Zharoff_____________________

Agency Affected:
BRU: Land & Water Mgmt

Natural Resources

Components: Land & Water Mgmt
Requestor: Senate Resources Committee

EXPENDITURES/REVENUES:_________ (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

*

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 210.5 210.5 210.5 210.5 210.5

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This program is run by program receipts. Revenue generated will first be used to fund the program to 
the authorized program receipts amount. These figures are based on the current CS using $115.0 for 
residents in the revenue generating component and 1/5 of the administrative costs for residents.
Sec page 2.
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F e b r u a r y  2 6 ,  1 9 90

DEPARTMENT OF NATURAL RESOURCES

S H O R E  F I S H  A N N U A L  R E N T

R E S I D E N T

$  1 1 5  R e v e n u e  G e n e r a t i n g
C o m p o n e n t ^  

$ 4 -  4 0  1 / 5  o f  A d m i n  C o s t s ®
$  1 5 5

x  8 5 0  N o .  o f  R e s i d e n t
L e s s e e s

§ 1 3 1 / 7 5 0  R e v e n u e  D e r i v e d  f r o m  
R e s i d e n t s

N O N R E S I D E N T

$  1 1 5  R e v e n u e  G e n e r a t i n g
C o m p o n e n t ^ 1 

$  4- 2  0 0  1 0 0 %  o f  A d m i n  C o s t s ®
$  3 1 5

x  2 5 0  N o .  o f  N o n r e s i d e n t  
L e s s e e s

$ 7 8 / 7 5 0  R e v e n u e  D e r i v e d  f r o m  
N o n r e s i d e n t s  .

R e v e n u e  D e r i v e d  F r o m  R e s i d e n t  a n d  N o n r e s i d e n t  L e a s e  R e n t  $ 2 1 0 , 5 0 0

^ R e v e n u e  g e n e r a t i n g  c o m p o n e n t  i s  t h e  s a m e  f o r  r e s i d e n t s  a n d  
n o n r e s i d e n t s  a n d  n o t  d i s c r i m i n a t o r y .

^ D i r e c t  a d m i n i s t r a t i o n  c o s t s  p r o j e c t e d  f o r  F Y  9 1  t o  b e  d e f r a y e d  b y  
l e a s e  r e n t a l  o f  1 , 1 0 0  l e s s e e s  i s  $ 2 1 2 , 5 0 0 .  U n d e r  p r e s e n t  r e n t  r a t e ,  
t o t a l  r e v e n u e  d e r i v e d  i s  $ 1 6 5 , 0 0 0 .
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S T E V E  C O W P E R ,  G O V E R N O R

D E P A R T M E N T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

R E C E i V E D  J A H  ;• 3

J a n u a r y  1 0 ,  1 9 9 0

R E P L Y  T O :

□ 1 0 3 1  W  4 t h  A V E N U E  
S U I T E  2 0 0
A N C H O R A G E ,  A L A S K A  9 9 5 0 1 - 1 9 9 4  
P H O N E :  ( 9 0 7 )  2 7 6 - 3 5 5 0

□ 1 s t  N A T I O N A L  C E N T E R  
1 0 0  C U S H M A N  S T .
S U I T E  4 0 0
F A I R B A N K S .  A L A S K A  9 9 7 0 1 - 4 6 7 9

£2- P . O .  B O X  K - S T A T E  C A P I T O L  
J U N E A U ,  A L A S K A  9 9 8 1 1 - 0 3 0 0  
P H O N E :  ( 9 0 7 )  4 6 5 - 3 6 0 0

T h e  H o n o r a b l e  F r e d  Z h a r o f f  
A l a s k a  S t a t e  S e n a t o r  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

R e :  S B  2 0 5

D e a r  S e n a t o r  Z h a r o f f :

A t  a n  A p r i l  6 ,  1 9 8 9  S e n a t e  J u d i c i a r y  C o m m i t t e e  m e e t i n g ,  
w e  e x p r e s s e d  s o m e  c o n c e r n  w i t h  S e n a t e  B i l l  ( " S B " )  2 0 5 ,  a  b i l l  w h i c h  
y o u  s p o n s o r e d  a n d  w h i c h  w o u l d  c h a r g e  n o n r e s i d e n t s  a  r e n t a l  f e e  
e q u a l  t o  f i v e  t i m e s  t h e  f e e  c h a r g e d  r e s i d e n t s  f o r  a  s h o r e  f i s h e r i e s  
l e a s e .  A t  t h a t  t i m e ,  w e  i n d i c a t e d  t h a t  w e  w o u l d  g e t  b a c k  t o  y o u  
w i t h  s o m e  l a n g u a g e  w h i c h  w e  b e l i e v e  w o u l d  a c c o m p l i s h  y o u r  g o a l  - -  
e n s u r i n g  t h a t  n o n r e s i d e n t s  p a y  t h e i r  f u l l  s h a r e  o f  t h e  c o s t s  o f  
a d m i n i s t e r i n g  t h e  s h o r e  f i s h e r i e s  l e a s i n g  p r o g r a m  - -  w i t h o u t  
p r e s e n t i n g  c o n s t i t u t i o n a l  p r o b l e m s .

T h e  e a s i e s t  w a y  t o  d o  t h i s  w o u l d  b e  t o  d e t e r m i n e  t h e  
a d m i n i s t r a t i v e  c o s t s  o f  t h e  p r o g r a m ,  p r o  r a t e  t h a t  c o s t  o v e r  a l l  
e x i s t i n g  s h o r e  f i s h e r y  l e a s e s ,  r e q u i r e  t h a t  n o n r e s i d e n t s  p a y  t h e  
f u l l  p r o r a t e d  c o s t  f o r  t h e i r  i n d i v i d u a l  l e a s e s ,  b u t  r e q u i r e  
r e s i d e n t s  t o  p a y  o n l y  o n e - f i f t h  t h a t  a m o u n t  i n  r e c o g n i t i o n  o f  t h e i r  
c o n t r i b u t i o n s  t o  t h e  c o s t  o f  t h e  p r o g r a m  t h r o u g h  o t h e r  m e a n s  ( e . g . ,  
t a x e s ,  r e v e n u e s  f r o m  o t h e r  s t a t e - o w n e d  l a n d s ,  e t c . ) .

T h e  p r o b l e m  w i t h  t h i s  a p p r o a c h  i s  t h a t  i t  w o u l d  n o t  b e  
r e v e n u e  n e u t r a l .  A S  3 8 . 0 5 . 0 8 2 ( c )  c u r r e n t l y  p r o v i d e s  t h a t  t h e  
a n n u a l  r e n t a l  ( f o r  b o t h  r e s i d e n t s  a n d  n o n r e s i d e n t s )  i s  t h e  p r o r a t e d  
c o s t  o f  t h e  p r o g r a m .  R e d u c i n g  t h e  a m o u n t  r e s i d e n t s  m u s t  p a y  a l s o  
w o u l d  r e d u c e  t h e  t o t a l  r e v e n u e .

A  p o s s i b l e  s o l u t i o n  i s  t o  p r o v i d e  t h a t  t h e  a n n u a l  r e n t a l  
f e e  c o n s i s t s  o f  t w o  c o m p o n e n t s :  ( 1 )  a  r e v e n u e - g e n e r a t i n g  c o m ­
p o n e n t ,  w h i c h  b o t h  r e s i d e n t s  a n d  n o n r e s i d e n t s  m u s t  p a y ;  a n d  ( 2 )  a  
p r o r a t e d  a d m i n i s t r a t i v e  c o s t  c o m p o n e n t  w h i c h  n o n r e s i d e n t s  m u s t  p a y  
w h i l e  r e s i d e n t s  w o u l d  b e  c h a r g e d  o n l y  o n e - f i f t h  o f  t h a t  a m o u n t  i n  
r e c o g n i t i o n  o f  t h e i r  c o n t r i b u t i o n s  t o w a r d  p a y m e n t  o f  t h e  a d ­
m i n i s t r a t i v e  c o s t s  t h r o u g h  o t h e r  m e a n s .
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F o r  y o u r  c o n s i d e r a t i o n ,  w e  h a v e  e n c l o s e d  a  d r a f t  p r o p o s e d
c o m m i t t e e  s u b s t i t u t e  f o r  S B  2 0 5  i n c o r p o r a t i n g  t h e  f o r e g o i n g  
c o n c e p t .  A s  y o u  w i l l  n o t e ,  w e  h a v e  l e f t  b l a n k  t h e  a m o u n t  o f  t h e  
r e v e n u e - g e n e r a t i n g  c o m p o n e n t .  W e  u n d e r s t a n d  t h e  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e s  i s  c u r r e n t l y  r e c a l c u l a t i n g  t h e  c o s t  o f  t h e  
p r o g r a m ,  a n d  w i l l  s u p p l y  y o u  w i t h  t h e  n e c e s s a r y  f i g u r e  w h e n  i t  i s  
a v a i l a b l e .

A s  a l w a y s ,  t h e  p r o v i s i o n  o f  t h i s  d r a f t  l a n g u a g e  s h o u l d  
b e  c o n s i d e r e d  a  d r a f t i n g  s e r v i c e  a n d  n o t  n e c e s s a r i l y  a d m i n i s t r a t i o n  
s u p p o r t  f o r  t h e  b i l l .

G T K : d i m  

E n c l o s u r e

c c  w / e n c . :  H o n o r a b l e  L e n n i e  G o r s u c h
C o m m i s s i o n e r
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

S i n c e r e l y ,

D O U G L A S  B .  B A I L Y  
A T T O R N E Y  G E N E R A L

B y :  .
G .  T h o m a s  K o e s t e r
A s s i s t a n t  A t t o r n e y  G e n e r a l

H o n o r a b l e  D o n  C o l l i n s w o r t h  
C o m m i s s i o n e r
D e p a r t m e n t  o f  F i s h  a n d  G a m e



M a r c h  3 1 ,  1 9 8 9

T h e  H o n o r a b l e  J a n  F a i k s  
C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  Faiks:

S u b j e c t : S e n a t e  B i l l  2 0 5 ,  a n  a c t  r e l a t i n g  t o  t h e  l e a s e  o f  c e r t a i n
t i d e l a n d  t o  n o n r e s i d e n t s  o f  t h e  s t a t e .

P o s i t i o n : T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  i s  n o t  o p p o s e d  t o  t h e
c o n c e p t  o f  t h i s  b i l l ;  h o w e v e r ,  t h e r e  m a y  b e  c o n s t i t u t i o n a l  q u e s t i o n s  
w h i c h  n e e d  t o  b e  a d d r e s s e d  b y  t h e  A t t o r n e y  G e n e r a l .

B a c k g r o u n d : T h i s  b i l l  p r o v i d e s  t h a t  t h e  r e n t a l  f e e  f o r  s e t - n e t
l e a s e s  i s s u e d  t o  n o n r e s i d e n t s  b e  f i v e  t i m e s  t h e  l e a s e  f e e  c h a r g e d  t o  
r e s i d e n t s  o f  t h e  s t a t e .  T h e  l e a s e  f e e  i s  c u r r e n t l y  $ 1 5 0  p e r  y e a r .  
T h e  s e t - n e t  l e a s e  p r o g r a m  i s  s u p p o r t e d  t h r o u g h  p r o g r a m  r e c e i p t s ,  a n d  
t h i s  a m e n d m e n t  w i l l  n o t  i n c u r  a d d i t i o n a l  c o s t s  t o  t h e  d e p a r t m e n t .  
A d d i t i o n a l l y ,  t h e r e  w i l l  b e  n e w  r e v e n u e s  g e n e r a t e d ,  w h i c h  a r e  
r e f l e c t e d  i n  t h e  a t t a c h e d  f i s c a l  n o t e .

S i n c e r e l y ,

L e n n i e  ( G o r s u c h  O  
C o m m i s s i o n e r

c c :  S e n a t o r  F r e d  Z h a r o f f
S e n a t e  J u d i c i a r y  C o m m i t t e e  
D e n b y  L l o y d ,  S p e c i a l  S t a f f  A s s i s t a n t  

O f f i c e  o f  t h e  G o v e r n o r  
B o b  E v a n s ,  L e g i s l a t i v e  L i a i s o n  

O f f i c e  o f  t h e  G o v e r n o r  
G a r y  G u s t a f s o n ,  D i r e c t o r

D i v i s i o n  o f  L a n d  a n d  W a t e r  M a n a g e m e n t

E n c l o s u r e
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D E P A R T M E N T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

A u g u s t  2 2 ,  1 9 8 8

T h e  H o n .  F r e d  Z h a r o f f  
A l a s k a  S t a t e  L e g i s l a t u r e  
7 2 0  M i l l  B a y  R o a d ,  R o o m  2 3 1  
K o d i a k ,  A K  9 9 6 1 5

STEVE COWPER, GOVERNOR

R E P L Y  T O :

□ 1 0 3 1  W  4 t h  A V E N U E  
S U I T E  2 0 0
A N C H O R A G E .  A L A S K A  9 9 5 0 1 - 1 9 9 4  
P H O N E :  ( 9 0 7 )  2 7 6 - 3 5 5 0

□ 1 s t  N A T I O N A L  C E N T E R  
1 0 0  C U S H M A N  S T .
S U I T E  4 0 0
F A I R B A N K S .  A L A S K A  9 9 7 0 1 - 4 6 7 9

□ P . O .  B O X  K - S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  9 9 B 1 1 - 0 3 0 0  
P H O N E :  ( 9 0 7 )  4 6 5 - 3 6 0 0

D e a r  S e n a t o r  Z h a r o f f :

R e :  L e a s e s  t o  n o n - s t a t e  r e s i d e n t s
O u r  f i l e :  6 6 3 - 8 8 - 0 4 8 0

Y o u  h a v e  i n q u i r e d  w h e t h e r  t h e  s t a t e  c o u l d  s t a t u t o r i l y  
r e q u i r e  t h a t  l e a s e s  o f  s t a t e  l a n d  f o r  h u n t i n g  o r  f i s h i n g  l o d g e s ,  
f o r  e x a m p l e ,  b e  l i m i t e d  t o  A l a s k a  r e s i d e n t s  o n l y ,  a n d  w h e t h e r  
n o n - s t a t e  r e s i d e n t s  c o u l d  b e  c h a r g e d  m o r e  f o r  s u c h  l e a s e s  t h a n  
s t a t e  r e s i d e n t s .  A s  d i s c u s s e d  b e l o w ,  i t  a p p e a r s  l i k e l y  t h a t  t h e  
s t a t e  c o u l d  l i m i t  l e a s e s  o f  s t a t e  l a n d s  t o  s t a t e  r e s i d e n t s ,  
d e p e n d i n g  o n  w h a t  p u r p o s e  w a s  e x p r e s s e d .  I t  a l s o  a p p e a r s  t h a t  
t h e  s t a t e  m i g h t  b e  a b l e  t o  c h a r g e  n o n - s t a t e  r e s i d e n t s  m o r e  f o r  
l e a s e s  t h a n  s t a t e  r e s i d e n t s ,  b u t  i n .  p r a c t i c a l  e f f e c t  t h a t  w o u l d  
p r o b a b l y  r e s u l t  i n  s t a t e  r e s i d e n t s  o b t a i n i n g  l e a s e s  f o r  l e s s  t h a n  
f a i r  m a r k e t  v a l u e ,  a  p o l i c y  c h o i c e  w h i c h  t h e  l e g i s l a t u r e  w o u l d  
o b v i o u s l y  h a v e  t o  c o n s i d e r  c a r e f u l l y .

L e a s i n g  l a n d  f o r  p u r p o s e s  o t h e r  t h a n  t h e  e x t r a c t i o n  o f  
n a t u r a l  r e s o u r c e s  i s  c u r r e n t l y  g o v e r n e d  b y  A S  3 8 . 0 5 . 0 7 0  - -  
A S  3 8 . 0 5 . 1 0 5 .  T h e  g e n e r a l  g u i d e l i n e s  f o r  l e a s i n g  a r e  s e t  o u t  i n  
A S  3 8 . 0 5 . 0 7 0 ,  a n d  l e a s i n g  p r o c e d u r e s  i n  A S  3 8 . 0 5 . 0 7 5 ,  n e i t h e r  o f  
w h i c h  c o n t a i n s  a  s t a t e  r e s i d e n t  l i m i t a t i o n .  T h e r e  a r e  n o  s t a t ­
u t e s  g o v e r n i n g  l e a s i n g  l a n d  f o r  t h e  s p e c i f i c  p u r p o s e  y o u  u s e  a s  
a n  e x a m p l e  i n  y o u r  o p i n i o n  r e q u e s t ,  n a m e l y  l e a s i n g  l a n d  f o x ­
h u n t i n g  o r  f i s h i n g  l o d g e s .

W i t h  r e s p e c t  t o  A S  3 8 . 0 5 . 0 8 2 ,  a  s p e c i f i c  s t a t u t e  
g o v e r n i n g  l e a s e s  f o r  s h o r e  f i s h e r i e s  d e v e l o p m e n t  t h a t  d o e s  n o t  
n o w  l i m i t  i s s u a n c e  o f  s t a t e  t i d e l a n d s  l e a s e s  t o  r e s i d e n t s  o f  
A l a s k a ,  t h i s  o f f i c e  h a s  i n  t h e  p a s t  e x p r e s s e d  t h e  v i e w  t h a t  i t  
c o u l d  b e  a m e n d e d  t o  a d d  s u c h  a  l i m i t a t i o n .  1 9 8 3  O p .  A t t ' y  G e n .  
N o .  3  ( A p r i l  2 1 ) .  W e  e x p l a i n e d  t h a t  s u c h  a  l i m i t a t i o n  w o u l d  h a v e  
t o  b e  s h o w n  t o  b e  " r e a s o n a b l e ,  n o t  a r b i t r a r y ,  a n d  [ i t ]  m u s t  r e s t  
u p o n  s o m e  g r o u n d  o f  d i f f e r e n c e  h a v i n g  a  f a i r  a n d  s u b s t a n t i a l  
r e l a t i o n  t o  t h e  o b j e c t  o f  t h e  l e g i s l a t i o n . "  I d . ,  a t  6 - 7 ,  q u o t i n g  
G i l m a n  v .  M a r t i n , 6 6 2  P . 2 d  1 2 0 ,  1 2 5  ( A l a s k a  1 ^ 8 3 ) ,  i n  t u r n  q u o t -  
i n g  S t a t e  v .  W y T i e , 5 1 6  P . 2 d  1 4 2 ,  1 4 5  ( A l a s k a  1 9 8 3 ) .  O u r  o f f i c e  
n o t e d  w i t h  r e s p e c t  t o  t h e  p r o s p e c t  o f  r e s t r i c t i n g  s h o r e  f i s h e r y
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l e a s e s  t o  r e s i d e n t s  t h a t  " s i n c e  a r t i c l e  V I I I ,  s e c t i o n  1 7 ,  o f  t h e  
A l a s k a  C o n s t i t u t i o n  r e q u i r e s  t h a t  ' l a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  
t h e  u s e  o r  d i s p o s a l  o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  
a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  
m a t t e r  a n d  p u r p o s e  t o  b e  s e r v e d  b y  t h e  l a w  o r  r e g u l a t i o n , 1 i t  i s  
e s p e c i a l l y  i m p o r t a n t  t h a t  a n y  r e s i d e n c y  r e q u i r e m e n t  b e  b a s e d  u p o n  
v a l i d  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  o b j e c t i v e s . "  1 9 8 3  O p .  A t t ' y  
G e n .  N o ,  3  ( A p r i l  2 1 ) .  p .  7 .

I n  G i l m a n  v .  M a r t i n , 6 6 2  P . 2 d  1 2 0  ( A l a s k a  1 9 8 3 ) ,  t h e  
A l a s k a  S u p r e m e  C o u r t  w a s  e x a m i n i n g  a  l a n d  s a l e  l o t t e r y  o r d i n a n c e  
o f  t h e  K e n a i  P e n i n s u l a  B o r o u g h  w h i c h ,  a m o n g  o t h e r  t h i n g s ,  
r e s t r i c t e d  p a r t i c i p a n t s  t o  r e s i d e n t s  o f  t h e  b o r o u g h .  T h e  c o u r t  
n o t e d  t h a t  t h e  b o r o u g h  c o n t e n d e d  i t s  d i s c r i m i n a t i o n  a g a i n s t  n o n ­
r e s i d e n t s  w a s  n o t  u n c o n s t i t u t i o n a l  a n d  t h a t  " o n e  o f  t h e  p u r p o s e s  
o f  t h e  s t a t e ' s  g r a n t  o f  l a n d  t o  i t  w a s  t o  p e r m i t  t h e  b o r o u g h  t o  
s e l l  t h e  l a n d  t o  i t s  r e s i d e n t s . "  I d .  a t  1 2 6 .  T h e  b o r o u g h  
a r g u e d  t h a t  t h u s  " a l l  b o r o u g h s  m a y  l i m i t  t h e  s a l e  o f  l a n d  
r e c e i v e d  f r o m  t h e  s t a t e  t o  r e s i d e n t s  o f  t h e  b o r o u g h s . "  I d .  
U n f o r t u n a t e l y  f o r  t h e  b o r o u g h ' s  a r g u m e n t ,  w h i c h  t h e  c o u r t  s a i d  
o t h e r w i s e  " m i g h t  h a v e  b e e n  w o r t h y  o f  c o n s i d e r a t i o n , "  t h e  o r d i ­
n a n c e  d i d  n o t  s t a t e  t h a t  t o  b e  i t s  p u r p o s e .  I d .  I n s t e a d ,  i t  
s p e c i f i c a l l y  i n d i c a t e d  t h a t  i t s  p u r p o s e  w a s  t o  ,T r e s o l v e  e x i s t i n g  
c o n t r o v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e . "  I d .  T h e  c o u r t  c o n ­
c l u d e d  t h a t  t h e  d e c i s i o n  b y  t h e  b o r o u g h  t o  r e s t r i c t  t h e  s a l e  o f  
i t s  l a n d  t h r o u g h  t h e  l o t t e r y  t o  b o r o u g h  r e s i d e n t s  - -  " a n d  t h e r e b y  
a s s i s > ,  o n l y  4 4  p e r c e n t  o f  t h e  l a n d  o w n e r s  i n  r e s o l v i n g  e x i s t i n g  
c o n t r o v e r s i e s  r e g a r d i n g  a c c e s s  a n d  t i t l e "  - -  w a s  " u n r e a s o n a b l e "  
a n d  w i t h o u t  " s o m e  g r o u n d  o f  d i f f e r e n c e  h a v i n g  a  f a i r  a n d  s u b ­
s t a n t i a l  r e l a t i o n  t o  t h e  [ a v o w e d ]  o b j e c t  o f  t h e  l e g i s l a t i o n ,  s o  
t h a t  a l l  p e r s o n s  s i m i l a r l y  c i r c u m s t a n c e d  [ a r e ]  t r e a t e d  a l i k e . "  
I d . a t  1 2 6 - 2 7  ( b r a c k e t s  i n  o r i g i n a l ) .

T h u s ,  i t  i s  c l e a r  t h a t  i n  e v a l u a t i n g  a  s t a t u t o r y  
r e s t r i c t i o n  o f  s t a t e  l a n d  l e a s e s  t o  s t a t e  r e s i d e n t s ,  a  c o u r t  
w o u l d  l o o k  c l o s e l y  a t  w h e t h e r  t h e  p u r p o s e  o f  t h e  l e g i s l a t i o n  
a m o u n t e d  t o  a  l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t i v e ,  a n d  s e c o n d l y ,  
w h e t h e r  t h e  m e a n s  c h o s e n  ( t h e  l i m i t a t i o n  t o  s t a t e  r e s i d e n t s )  
f u r t h e r  t h e  p u r p o r t e d  g o a l s .  A l a s k a  P a c i f i c  A s s u r a n c e  C o m p a n y  v .  
B r o w n , 6 8 7  P . 2 d  2 6 4 ,  2 6 9 - 7 0  ( A l a s k a  1 9 8 4 ) .  A n  e x a m p l e  o f  a  g o a l  
w h i c h  m i g h t  w e l l  b e  c o n s i d e r e d  l e g i t i m a t e  b y  a  c o u r t  i s  o n e  s i m ­
i l a r  t o  t h e  o n e  m e n t i o n e d  b y  t h e  c o u r t  i n  G i l m a n ,  d i s t r i b u t i o n  o f  
s t a t e  l a n d  t o  s t a t e  r e s i d e n t s .  T h a t  c o u l d  b e  p a r t i c u l a r l y  p e r ­
s u a s i v e  i f  t h e r e  w a s  n o t  s u f f i c i e n t  l a n d  b e i n g  m a d e  a v a i l a b l e  f o r  
l e a s e  f o r  a l l  r e s i d e n t s  d e s i r i n g  t o  h a v e  s o m e ,  a t  l e a s t  i f  n o n ­
r e s i d e n t s  w e r e  a l s o  a l l o w e d  t o  a p p l y .  O n  t h e  o t h e r  h a n d ,  i f  t h e  
p u r p o s e  w e r e ,  f o r  e x a m p l e ,  t o  d i s c o u r a g e  n e w c o m e r s  f r o m  m o v i n g  t o
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A l a s k a ,  t h e  p u r p o s e  m i g h t  n o t  b e  v i e w e d  a s  l e g i t i m a t e ,  g i v e n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n ' s  p r o t e c t i o n  o f  i n t e r s t a t e  c o m m e r c e .

Y o u  h a v e  a l s o  i n q u i r e d  w h e t h e r  i t  i s  p o s s i b l e  t o  i m p o s e  
a  d i f f e r e n t  r a t e  s t r u c t u r e  f o r  n o n r e s i d e n t  l e a s e s ,  " s i m i l a r  t o  
t h e  o n e  i n  p l a c e  f o r  h u n t i n g  a n d  f i s h i n g  l i c e n s e s  w h e r e b y  n o n ­
r e s i d e n t s  c o u l d  b e  c h a r g e d  a  h i g h e r  f e e . "  U n d e r  A l a s k a  s t a t u t e s ,  
n o n - s t a t e  r e s i d e n t s  c a n  b e  c h a r g e d  u p  t o  t h r e e  t i m e s  t h e  a m o u n t  
a s  s t a t e  r e s i d e n t s  f o r  e n g a g i n g  i n  c o m m e r c i a l  f i s h i n g .  
A S  1 6 . 0 5 . 4 8 0 ;  A S  1 6 . 4 3 . 1 6 0 .  I n  t h a t  i n s t a n c e ,  w e  b e l i e v e  t h e  f e e  
d i f f e r e n t i a l  i s  c o n s t i t u t i o n a l  b e c a u s e  t h e  s u m  t h a t  n o n r e s i d e n t s  
p a y  o n l y  c o m p e n s a t e s  t h e  s t a t e  f o r  t h e i r  s h a r e  o f  t h e  s t a t e ' s  
e x p e n s e s  i n  c o n s e r v i n g  a n d  m a n a g i n g  i t s  f i s h e r i e s . T h e  U n i t e d  
S t a t e s  S u p r e m e  C o u r t  h a s  e x p l a i n e d  t h a t  t h e  " s t a t e  i s  n o t  w i t h o u t  
p o w e r . . . t o  c h a r g e  n o n r e s i d e n t s  a  d i f f e r e n t i a l  w h i c h  w o u l d  m e r e l y  
c o m p e n s a t e  t h e  s t a t e  f o r  a n y  a d d e d  e n f o r c e m e n t  b u r d e n  t h e y  m a y  
i m p o s e  o r  f o r  a n y  c o n s e r v a t i o n  e x p e n d i t u r e s . "  T o o m e r  v .  
W h i t s e l l , 3 3 4 - U S - 3 8 5 , 3 9 8 - 9  9  ( 1 9 4 8 ) .

I n  a  b r o a d e r  c o n t e x t ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  
n o t e d  t h a t  " f r e e d o m  f r o m  d i s p a r a t e  t a x a t i o n  i s  n e t  a  f e d e r a l l y  
p r o t e c t e d  f u n d a m e n t a l  r i g h t  f o r  t h e  p u r p o s e  o f  e q u a l  p r o t e c t i o n  
a n a l y s i s  u n d e r  t h e  1 4 t h  A m e n d m e n t . "  W i l l i a m s  v .  Z o b e l ,  6 1 9  P . 2 d  
4 2 2 ,  4 2 7  ( A l a s k a  1 9 8 0 ) .  L o g i c a l l y ,  t h e  s a m e  c o n c l u s i o n  c o u l d  b e  
r e a c h e d  w i t h  r e s p e c t  t o  d i s p a r a t e  l e a s i n g  f e e s .  A c c o r d i n g l y ,  t h e  
a p p r o p r i a t e  s t a n d a r d  o f  r e v i e w  w o u l d  b e  t o  d e t e r m i n e  w h e t h e r  t h e  
c l a s s i f i c a t i o n  b e a r s  a  f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  t o  a  l e g i t ­
i m a t e  g o v e r n m e n t a l  o b j e c t i v e .  I d .  T h u s ,  i f  s o m e  r a t i o n a l e  
e x i s t s  f o r  c h a r g i n g  n o n - s t a t e  r e s i d e n t s  h i g h e r  f e e s  t h a n  r e s i ­
d e n t s ,  i t  w o u l d  a p p e a r  t h a t  a  d i f f e r e n t i a l  l e a s i n g  f e e  s c h e d u l e  
c o u l d  b e  a u t h o r i z e d .  F o r  e x a m p l e ,  i f  n o n - s t a t e  r e s i d e n t s  w e r e  
e s c a p i n g  b e a r i n g  t h e i r  s h a r e  o f  t h e  l e a s i n g  p r o g r a m ' s  a d m i n i ­
s t r a t i v e  c o s t s ,  a  d i f f e r e n t i a l  c o m p e n s a t i n g  f o r  t h a t  m i g h t  w e l l  
b e  j u s t i f i e d .  ( I n  s u c h  a  c a s e ,  A l a s k a  r e s i d e n t s  w o u l d  b e  s h o u l ­
d e r i n g  t h e i r  s h a r e  b y  m o n e y  f r o m  t h e i r  s t a t e ' s  r e s o u r c e s  b e i n g  
a l l o c a t e d  t o  p a y  t h e  a d m i n i s t r a t i v e  c o s t s . )

T h e  p o s s i b i l i t y  o f  d i f f e r e n t  f e e s ,  h o w e v e r ,  r a i s e s  a  
p r a c t i c a l  p r o b l e m .  C u r r e n t l y ,  u n d e r  A S  3 8 . 0 5 . 0 7 5  a n d  
A S  3 8 . 0 5 . 8 4 0 ,  i n  g e n e r a l  l a n d  l e a s e d  i n  A l a s k a  i s  a l r e a d y  
r e q u i r e d  t o  b e  l e a s e d  a t  f a i r  m a r k e t  v a l u e .  S i n c e  i t  w o u l d  n o t  
b e  l i k e l y  t h a t  n o n - s t a t e  r e s i d e n t s  w o u l d  w i s h  t o  p a y  g r e a t e r  t h a n  
f a i r  m a r k e t  v a l u e  f o r  t h e  l e a s e  o f  s t a t e  l a n d  i n  A l a s k a ,  i t  
a p p e a r s  t h a t  t h e  o n l y  w a y  t o  i m p o s e  a  f e e  d i f f e r e n t i a l  b a s e d  o n  
r e s i d e n c y  w o u l d  b e  t o  a l l o w  s t a t e  r e s i d e n t s  t o  l e a s e  s t a t e  l a n d  
a t  l e s s  t h a n  f a i r  m a r k e t  v a l u e .  F o r  e x a m p l e ,  c u r r e n t l y  
A S  3 8 . 0 5 . 8 1 0  p r o v i d e s  t h a t  s t a t e  l a n d  m a y  b e  l e a s e d  ( o r  o t h e r w i s e  
d i s p o s e d  o f )  t o  a  s t a t e  o r  f e d e r a l  a g e n c y  o r  a  p o l i t i c a l
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s u b d i v i s i o n  f o r  l e s s  t h a n  t h e  a p p r a i s e d  v a l u e  i f  t h a t  i s  
d e t e r m i n e d  b y  t h e  C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  t o  b e  " f a i r  
a n d  p r o p e r  a n d  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c . "  W h e t h e r  t h e  
l e g i s l a t u r e  w o u l d  w i s h  t o  f o r e g o  r e c e i v i n g  t h e  f u l l  f a i r  m a r k e t  
v a l u e  f o r  l e a s e s  o f  s t a t e  l a n d  t o  r e s i d e n t s  i s  o b v i o u s l y  a  p o l i c y  
c h o i c e .  I f  t h e  l e g i s l a t u r e  d e t e r m i n e d  t h a t  s u c h  a  c h o i c e  w a s  
d e s i r a b l e ,  i t  s h o u l d  e x p l a i n  i t s  r e a s o n s ,  s o  t h a t  i t  i s  c l e a r  
t h a t  t h e  d i f f e r e n t i a l  b e a r s  a  s u b s t a n t i a l  r e l a t i o n s h i p  t o  a  
l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t i v e ,  a s  d i s c u s s e d  a b o v e .

A n o t h e r  p o l i c y  q u e s t i o n  t h a t  t h e  l e g i s l a t u r e  m a y  w i s h
t o  c o n s i d e r  w i t h  r e s p e c t  t o  b o t h  a l t e r n a t i v e s - - l i m i t a t i o n  o f  
l e a s e s  t o  r e s i d e n t s  a n d  f e e  d i f f e r e n t i a l s - - i s  w h e t h e r  s u b l e a s i n g  
b y  r e s i d e n t s  t o  n o n r e s i d e n t s  s h o u l d  b e  s t a t u t o r i l y  p r o h i b i t e d .  
I f  i t  w e r e  n o t ,  w h a t e v e r  p u r p o s e  t h e  l e g i s l a t u r e  b e l i e v e d  w a s  
b e i n g  s e r v e d  b y  t h e  b a s i c  e n a c t m e n t  c o u l d  b e  c i r c u m v e n t e d .  
O b v i o u s l y ,  w h e t h e r  s u b l e a s i n g  w o u l d  p o s e  a  p r o b l e m  w o u l d  d e p e n d  
o n  w h a t  p u r p o s e s  t h e  l e g i s l a t u r e  w a n t e d  t o  f u r t h e r .  I f  u s e  o f  
s t a t e  l a n d  b y  s t a t e  r e s i d e n t s  w a s  t h e  p u r p o s e ,  t h e  s i t u a t i o n  
m i g h t  b e  d i f f e r e n t  t h a n  i f  t h e  g o a l  w a s  t o  f o s t e r  s t a t e  r e s i d e n t s  
m a k i n g  m o n e y  o f f  o f  s t a t e  l a n d ,

I n  s u m ,  w i t h  t h e  p r o p e r  l e g i s l a t i v e  f i n d i n g s  d e m o n ­
s t r a t i n g  t h e  l e g i t i m a c y  o f  t h e  e n d s ,  a n d  t h e  c o n n e c t i o n  o f  t h e  
m e a n s  t o  t h e  e n d s ,  l e a s e s  o f  s t a t e  l a n d s  c o u l d  b e  s t a t u t o r i l y  
l i m i t e d  t o  s t a t e  r e s i d e n t s ,  o r  a  h i g h e r  f e e  c o u l d  b e  c h a r g e d  t o  
n o n - s t a t e  r e s i d e n t s  f o r  t h o s e  l e a s e s .

L I S : t g

c c :  J u d i t h  B r a d y ,  C o m m i s s i o n e r
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

R o d  S w o p e . ,  S p e c i a l  A s s i s t a n t  
O f f i c e  o f  t h e  G o v e r n o r

S i n c e r e l y ,

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

B y :

A s s i s t a n t  A t t o r n e y  G e n e r a l

T o m  K o e s t e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w
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F R O M :

F e e s  f o r  s e t  n e t  s i t e s  
( W o r k  O r d e r  N o .  6 - 0 3 6 9 )

S e n a t o r  F r e d  Z h a r o f f

R i c h a r d  A .  B r a d l e y -  
L e g i s l a t i v e  C o u n s e l l

T h e  b i l l  e n c l o s e d  r e s p o n d s  t o  y o u r  r e q u e s t .

I  m a y  s a y  t h a t  w e  h a v e  n o t  r e e x a m i n e d  t h e  c o n s t i t u t i o n a l  
q u e s t i o n  a d d r e s s e d  i n  t h e  a t t o r n e y  g e n e r a l ' s  y o u  p r o v i d e d  t o  
u s .

I  h a v e  n o t  d e f i n e d  t h e  t e r m  " r e s i d e n t " .  A s  s u c h ,  t h e  d e f i ­
n i t i o n  p r o v i d e d  a t  A S  0 1 . 1 0 . 0 5 5 .  w o u l d  a p p l y ;  t h e  s e c t i o n  
p r o v i d e s :

S e c .  0 1 . 1 0 . 0 5 5 .  R E S I D E N C Y .  ( a )  A  p e r s o n  e s t a b l i s h e s  
r e s i d e n c y  i n  t h e  s t a t e  b y  b e i n g  p h y s i c a l l y  p r e s e n t  i n  
t h e  s t a t e  w i t h  t h e  i n t e n t  t o  r e m a i n  i n  t h e  s t a t e  i n d e f ­
i n i t e l y  a n d  t o  m a k e  a  h o m e  i n  t h e  s t a t e .

( b )  A  p e r s o n  d e m o n s t r a t e s  t h e  i n t e n t  r e q u i r e d  
u n d e r  ( a )  o f  t h i s  s e c t i o n

( 1 )  b y  m a i n t a i n i n g  a  p r i n c i p a l  p l a c e  o f  a b o d e  
i n  t h e  s t a t e  f o r  a t  l e a s t  3 0  d a y s  o r  f o r  a  
l o n g e r  p e r i o d  i f  a  l o n g e r  p e r i o d  i s  r e q u i r e d  
b y  l a w  o r  r e g u l a t i o n ;  a n d

( 2 )  b y  p r o v i d i n g  o t h e r  p r o o f  o f  i n t e n t  a s  m a y  
b e  r e q u i r e d  b y  l a w  o r  r e g u l a t i o n ,  t h a t  m a y  
i n c l u d e  p r o o f  t h a t  t h e  p e r s o n  i s  n o t  c l a i m i n g  
r e s i d e n c y  o u t s i d e  t h e  s t a t e  o r  o b t a i n i n g  
b e n e f i t s  u n d e r  a  c l a i m  o f  r e s i d e n c y  o u t s i d e  
t h e  s t a t e .



o e n a t o r  r r e a  i n a r o r r
P a g e  2
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( c )  A  p e r s o n  w h o  e s t a b l i s h e s  r e s i d e n c y  i n  t h e  
s t a t e  r e m a i n s  a  r e s i d e n t  d u r i n g  a n  a b s e n c e  f r o m  t h e  
s t a t e  u n l e s s  d u r i n g  t h e  a b s e n c e  t h e  p e r s o n  e s t a b l i s h e s  
o r  c l a i m s  r e s i d e n c y  i n  a n o t h e r  s t a t e ,  t e r r i t o r y  o r  
c o u n t r y ,  o r  p e r f o r m s  o t h e r  a c t s  o r  i s  a b s e n t  u n d e r  
c i r c u m s t a n c e s  t h a t  a r e  i n c o n s i s t e n t  w i t h  t h e  i n t e n t  
r e q u i r e d  u n d e r  ( a )  o f  t h i s  s e c t i o n  t o  r e m a i n  a  r e s i d e n t  
o f  t h i s  s t a t e .

I f  I  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

E n c l o s u r e

R A B s g c
W K G 5 / 0 3 6



S E T  N E T  P E R M I T  P R I C E S  A S  O F  J A N U A R Y  3 1 ,  1 9 9 0  A N D  T H E  N U M B E R  O F
N O N R E S I D E N T S  H O L D I N G  S E T  N E T P E R M I T S  A S O F  D E C E M B E R 3 1 ,  1 9 8 8 .

S e t  N e t  P e r m i t s
A v e r a c r e
V a l u e

T o t a l
P e r m i t s

N o n -
R e s i d e n t s P e r c e n t a a e

Y a k u t a t $  4 1 , 0 0 0 1 6 4 2 9 1 7 . 7

P r i n c e  W i l l i a m  S o u n d  6 4 , 1 6 7 3 0 3 1 0 . 0

C o o k  I n l e t 8 4 , 1 0 0 7 4 3 8 3 1 1 . 2

K o d i a k 9 5 , 0 0 0 1 8 7 3 9 2 0 . 9

A l a s k a  P e n i n s u l a 7 9 , 1 5 6 1 1 3 1 9 1 6 . 8

B r i s t o l  B a y 6 2 , 9 4 4 9 4 1 2 2 9 2 4 . 3

T O T A L  2 , 1 7 8  4 0 2  1 8 . 4

S o u r c e :  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n



§ 38.05.077 P u b l i c L a n d s i? 38.05.082

Sec. 38.05.077. Classification and disposal o f remote parcels. 
[Repealed. .•?' 7 ch 103 SLA 1983. For current law see AS 38.09.]

Sec. 38.05.078. Purchase o f land in a remote parcel. [Repealed. 7
■:h 103 SLA 1983. For current Jaw see AS 38.09.]

Sec. 38.05.079. Remote c ab in  perm it, (a) After September 1. 
1980. the commissioner may issue a perm it for the use of remote state 
land in a municipality for a cabin site if the land was classified for that 
purpose under former AS 38.05.047(a)(5)(B). After September 1, 1981. 
che commissioner may issue a perm it for the use of remote state iand 
outside a municipality for a cabin site if the land is classified for that 
purpose under the procedures required by AS 38.05.300 and 38.05.945.

(b) The fee for a remote cabin perm it is 3100 a year. The commis­
sioner shall establish regulations which specify the application proce­
dures for and the terms and conditions of a remote cabin permit. A 
permit must be for a term of not less than 25 years, and may be 
assigned by the original perm ittee during the term of the permit.

(c) A remote cabin permit may be term inated by the commissioner 
before the expiration of the term  of the perm it if a perm ittee fails to use 
the land under perm it in the m anner required by the terms of the 
permit. After term ination of a remote cabin permit, improvements or 
personal property on the land subject to the perm it shall be managed 
in the same manner as required by AS 38.05.090.

(d) If land subject to a remote cabin perm it is offered for sale or
long-term iease. the commissioner shall first offer to sell or lease the 
land to the permittee or the assigns of the permittee. The land shall be 
sold for its fair market value, i S 32 ch 85 SLA 1979; am § 98 ch 6 SLA 
1984)

E ffe c t o f  a m e n d m e n ts .  — The 1984 in te rn a l reference ch an g es ’.h ro u g h o u t 
am en d m en t m ade a  s e r ie s o f  technical a n d  -iub.section (a).

Sec. 38.05.080. Rejection o f bids. Before the director signs the 
lease, the commissioner may reject all bids for leases when the best 
;nterest of the sta te justifies th is action. (S 2 a rt V ch 169 SLA 1959;
am $ 10 ch 61 SLA 1960; am § 3 ch 74 SLA 1961)

N O T E S T O  D E C IS IO N S

Q u o te d  in A lyeska Ski (.'orp. v.
H o ld sw o rth ,S ud.C t. Op. N o .4 0 6 (F ile  No.
620). 426 P .2d 1006 (1967).

Sec. 38.05.082. Leases for sh o re  fisheries developm ent, (a) The 
director, with the approval of the commissioner, may lease tide and 
submerged land for fisheries development. Fisheries development
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§ 38.05.085 A la ska  Sta tu tes 33.05.085

includes the utilization of shore gill nets or se t nets for the taking of 
fish. Every lease issued under this section sha ll reserve to the public 
a right-of-way for access to navigable w aters and other tide ind 
submerged land.

<b) The director may classify land as subject to leases for fisheries 
development, and publicly invite applications for lease of the selected 
areas. Each application shall be accompanied by an affidavit to the 
effect th a t the applicant presently intends to personally utilize the 
leased area for fishing purposes the following season. If two or more 
applications are received for the same shore area, the director shall 
award the lease to the most qualified applicant. In determining the 
qualifications of applicants, the director sha ll consider the iength of 
time during which the applicant has been engaged in set netting, the 
proximity of the past fishing sites of the applican t to the land to be 
leased, the present ability of the applicant to utilize the location to its 
maximum potential, and other factors re levan t to rhe equitable 
assignment of the disputed area. If the director cannot determine a 
preference between conflicting applicants for the  same lease site on the 
basis of qualifications, the director shall select between ihe applicants 
by lot. An aggrieved applicant may appeal to th e  commissioner within 
five days for a review of the director’s determ ination.

(c) A lease for set net fishing may be issued for any period not 
exceeding 10 years. If the commissioner determ ines that the land is not 
being utilized for the purpose for which the lease is issued, the lease 
may be declared void. The director shall establish a reasonable rental 
for the lease, equal to the administrative costs involved in processing 
the leasehold applications.

id) Subleasing and renewals of leases are governed bv AS 38.05.095 
and 38.05.102.

(e) The lease of submerged land conveys no interest in the water 
above the land or in the fish in the water. (§ 2 ch 93 SLA 1963; am $ 99 
ch 6 SLA 1984)

ICffect o f  am e n d m e n ts .  — The 19H4 unconstitutional under « 15. art. VIII, of 
imendment changed the internal refer- the state constitution. lUti.'J Op. Att'y lien.

• •nee in subsection  '<!). No. UU.
O pinions o f  a t to rn e y  g enera l .  — This This section can  be amended to limit the

-ection, which authorizes shore fishery issuance o f  .-tate tidelands leases for
leases, does not create an exclusive right of fisheries development io residents of
fishery m d  therefore is m t  Alaska. 1983 Op. Att 'y lien. No. 03.

Sec. 38.05.085. Term  of lease, ia) The lease shall provide that
(1) for the initial 25-year period of the lease, the  lessee shall pay the 

state a fixed base annual ren t to be agreed upon by the parties in 
compliance with the provisions of this chapter;

(2) the fixed base annual rent to be paid by the lessee shall be 
readjusted when the initial 25-year period of th e  lease has expired and, 
thereafter, every 10 years; and

44
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:3) the readjusted annual rent m ay  not exceed 10 per cent of the 
value of the property as determined in  tb) of this section or 50 per cent 
more than the amount paid each y e a r  during the initial period or the 
preceding 10-year period, whichever is lower.

>.b) When it becomes necessary to determ ine the fair market value of 
property as required by (a) of this section, the director shall have the 
property appraised by a qualified appraiser. If the lessee disagrees with 
me appraisal obtained by the director, the lessee may appoint a 
qualified appraiser to make an appraisal of the property in question. If 
the two appraisers agree upon the fa ir  m arket value, the determ ination 
is binding on the parties, in the even t the  two aDpraisers are unable to 
agree, they shall appoint a third qualified appraiser who shail then 
make an appraisal of the property in question. When ihe third 
appraisal is completed, the two o f the three appraisals which are 
nearest each ocher in their determ ination of the fair m arket value shall 
be averaged and the resultant sum sha ll be the fair m arket value of the 
property in question and absolutely binding on the parties. All costs 
incurred in making the appraisals provided for in this subsection shall 
be borne by the state and the lessee equally.

(c) The lessee shall make advance payments of the annual ren t or 
portion of it as the director, with the approval of the commissioner, may 
require.

(d) A preference right lessee of g raz ing  or forest land may follow the 
payment schedule established in th e  cancelled federal lease or grazing 
permit if the lessee so desires.

(e) Notice of all actions by the departm en t affecting the rights of a 
lease or lessee shall be given to th e  lessee.

10 A violation of a provision of th is  chapter or of a term or provision 
of a lease subjects the lessee to appropriate legal action, including, but 
not limited to, a forfeiture of the lease.

ig) In this section,
(1) "annual rent” means the am oun t of rent paid annually deter­

mined by multiplying the fair m ark e t value by the rental rate com­
puted a t the time of the initial 25-year period of the lease or of each 
subsequent 10-year period of the lease;

>2) "qualified appraiser" meuns a  senior member of the American 
Institute of Real Estate Appraisers, the Society of Real Estate 
Appraisers, a person meeting the requ irem ents for certification as an 
appraiser II by the division of personnel, Department of Administra­
tion, or a person qualified according to regulations adopted by the 
commissioner under the Administrative Procedure Act (AS 44.62);

(3) "ren tal rate” means the rate, expressed as a percentage of fair 
market value, which a comparable class of privately owned property 
would bring in the open market w ith  the same conditions of lease as 
offered by the state. (§ 3 art V ch 169 SLA 1959; § 11 ch 61 SLA 1960;
S 4 ch 74 SLA 1961; am § 9 ch. 138 SLA 1977; am §§ 8, 9 ch 182 SLA 
1978)
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The f i r s t  o rd e r  of b us iness  was SB 205 (Lease of c e r t a in  
t i d e la n d  to  n o n re s id e n ts  of th e  s t a t e ) .  S ena to r  Szymanski 
expla ined  t h a t  c u r r e n t  law prov ides  t h a t  th e  commissioner 
of the  Department o f  Natural Resources may i s s u e  a lease  
fo r  s e t  ne t  f i s h i n g ,  and th e  lease  may be f o r  a per io d  not 
to  exceed 10 y e a r s .  DNR must e s t a b l i s h  a reaso nab le  re n ta l  
fo r  th e  le a se  equal to  th e  a d m in is t r a t iv e  c o s t s  involved in 
processing  l e a s e  a p p l i c a t i o n s .

The cu r ren t  law does no t d i s t i n g u i s h  between r e s id e n t s  and 
n o n re s id e n ts .  SB 205 amends t h i s  law to  p rov ide  th a t  the 
r e n ta l  fo r  t h e  n o n re s id en ts  o f  th e  s t a t e  s h a l l  be f i v e  
times the  f e e  charged fo r  r e s id e n t s .  The s t a t e  w il l  s t i l l  
be charging r e s i d e n t s  a fee  t h a t  i s  equal to  the  
a d m in is t r a t iv e  c o s t s  o f  p rocess ing  an a p p l i c a t i o n ,  but 
no nres iden ts  must pay f i v e  times th a t  amount.

Number 010

Tom Koester ,  A s s i s t a n t  A tto rney  General, Department o f  Law, 
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s a id  th e re  i s  a  s im i la r  n onres iden t  fee  d i f f e r e n t i a l  
s t a t u t e  which r e l a t e s  to  th e  fees  charged f o r  applying and 
renewing l i m i t e d  en t ry  p e rm its .  The co u r t s  w i l l  s u s ta in  
the  c o n s t i t u t i o n a l i t y  of a d i f f e r e n t i a l  fee  between 
r e s id e n ts  and n o n re s id en ts  i f  i t  can be demonstrated  th a t  
th e r e  rea so n ab le  r e l a t i o n s h ip  between the  fe e  charged 
no n res iden ts  and  the  added enforcement burden th a t  they 
impose on th e  s t a t e  because o f  t h e i r  nonres idency . The 
Department o f  Law is  defending the non res id en t  fee 
d i f f e r e n t i a l  i n  the  l im i ted  e n t r y  permit c ase  on these  
grounds.

Koester s a id  t h e i r  sense  i s  t h a t  they would p r e f e r  to  wait 
u n t i l  the  Supreme Court r e s o lv e s  the  l im i te d  e n t r y  fee  
d i f f e r e n t i a l  c a s e  befo re  an o the r  s t a t u t e  i s  enacted  
imposing a f e e  d i f f e r e n t i a l  on nonres id en ts  using  the  same 
j u s t i f i c a t i o n .  At the  minimum, i f  the  b i l l  was to  go 
forward, they would hope th a t  the l e g i s l a t u r e  would, in 
f a c t ,  develop through the  hea r ing  process  d a ta  regarding 
the  a d d i t io n a l  c o s t s  of enforcement with r e s p e c t  to  

S e l e c t i o n s
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n on res iden ts  s o  th a t  th e re  would be some d a ta  in  the 
l e g i s l a t i v e  r e c o r d  th a t  they could use i f  and when a 
law suit i s  b rough t cha l len g in g  the c o n s t i t u t i o n a l i t y  of a
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Number 068

S ena to r  Z haroff  s a i d  he d o e s n ' t  th in k  th e  l e g i s l a t i o n  s e t s  
any r e a l  p receden ts  in  what i s  done in  o th e r  a re a s  where 
fees  a r e  d i f f e r e n t  f o r  r e s id e n t s  and n o n re s id en ts ,  
p a r t i c u l a r l y  in  th e  a re a  o f  the f i s h in g  in d u s t ry .  The 
n o n re s id en t  fe e  fo r  a commercial l i c e n s e  i s  s u b s t a n t i a l l y  
h ig h e r  than  what a r e s id e n t  pays.

Sena tor  Z h a r o f f ' s  p a r t i c u l a r  concern i s  with th e  B r i s to l  
Bay a re a  where th e r e  a r e  a la rg e  number o f  n o n re s id en ts  
t h a t  f i s h  th e  a re a ,  who have been making s u b s t a n t i a l  
r e t u r n s ,  and a r e  leav in g  no thing in  th e  s t a t e  in  r e t u r n .

_> " P H  m  PF5 PF5 PF7 PF8 PF9 PF10 PF11 PF12
EXIT MENU PRINT BWD FWD FIRST LAST QUIT

Committee Minutes

The revenues t h a t ' s  g ene ra ted  from th e  shore  le a se s  helps  
pay f o r  t h a t  segment in  DNR, aivJ Sena tor  Zharoff would l i k e  
■■’o in c r e a s e  th ose  orogram r e c e i p t s  on th e  u se rs  t h a t  come 
in and u t i l i z e  th e  s e r v i c e s  and then  leave .  C u r re n t ly ,  the  
shore  l e a s e  i s  approxim ate ly  $50. In  o rde r  fo r  th e  
Department o f  N atura l  Resources to  co n tinu e  p rov id ing  the  
s e r v ic e  fo r  t h a t  p a r t i c u l a r  p a r t  o f  t h e i r  budget, th ey  have 
s t a r t e d  a program t o  in c re a se  th e  shore  le a se s  fo r  
everybody up to  $150. He f e e l s  i t  i s  a resource  t h a t  
belongs to  th e  people  of th e  s t a t e  and th a t  some 
c o n s id e ra t io n  should  be g iven to  Alaskan r e s id e n t s .

Number 120

S enator  Szymanski s a i d  everyone wants to  do t h i s ,  bu t  the  
key q u e s t io n  i s  whether o r  no t we can g ive  th* Department 
of Law, who would p o t e n t i a l l y  have to  defend the 
d i f f e r e n t i a l ,  th e  founda t ion  to  do so ,  because they  d o n ' t  
b e l i e v e  t h a t  the  f in d in g s  con ta ined  in  the  b i l l  would c a r ry

T F 3 ----- PF5------ 'ST5 P75-------- PF7 PF8 PF9 PF10 PF11 PF12
EXIT MENU PRINT BWD FWD FIRST LAST QUIT

Committee Minutes 
through and suppor t  a co u r t  ch a l len ge  a t  t h i s  time.
Koester agreed  and s a i d  th e  d i f f i c u l t y  i s  th a t  in  th e  
Carlson v e rsu s  S ta t e  ca se ,  they  have developed d a ta  with 
r e s p e c t  to  enforcement ana a re  using  th a t  d a ta  to  j u s t i f y  
the  fe e  d i f f e r e n t i a l  fo r  th e  l im i ted  e n t r y  perm it ,  and i t  
comes o u t  j u s t  about r i g h t  in  th a t  c a se .  The problem is  
th a t  you c a n ' t  add on a d d i t io n a l  j u s t i f i c a t i o n .  One way 
th a t  i t  cou ld  work i s  i f  th e  p rocess in g  fe e  th a t  DNR is  
charg ing  i s  about what t h e i r  s d m in i s t r a t i v e  c o s t s  work out 
to  be f o r  th e  program

Senator  H alford  s a i d  he thought i t  was e s s e n t i a l  to  ge t  
DNR's budget component in  f r o n t  of th e  committee and to  
e s t a b l i s h  a d i f f e r e n t i a l  re p re se n ts  b r in g in g  n on re s id e n ts  
up to  th e  t o t a l  c o s t  of p rov id ing  th e  s e r v ic e .  This could 
then be so s t a t e d  in  th e  f in d in g s  of th e  b i l l ,  he s a i d .

Number 180

There was some d i s c u s s io n  on whether i t  would be b e t t e r  to
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put t h i s  foundation  in  the  l e g i s l a t i o n  in  th e  J u d i c ia ry  
Committee, o r  wait u n t i l  i t  i s  b e fo re  th e  .lesources 
Committee o r  th e  Finance Committee. Sena tor  ’.haroff  s a id  
he would p r e f e r  to  have th e  b i l l  move and th inks  i t  can be 
handled in  e i t h e r  of th e  two subsequent committees of 
r e f e r r a l .

Number 195

Sena tor  Pearce  r e f e r r e d  to  an op in ion  dat^d  April '-'1, 1983, 
from Mr. Gissberg say ing  i t  would be legal to  shut o f f  the 
a b i l i t y  of n o n re s id e n ts  to  r ec e iv e  t id e la n d  le a s e s .
Senator Zharoff  s a id  he d i d n ' t  r e c a l l  any of the d is c u s s io n  
th a t  may have taken p la c e  a t  t h a t  t im e, out he thought 
th e r e  would be c o n s t i t u t i o n a l  problems i f  an a ttem pt were 
made t o  exclude n o n re s id e n ts  from t h a t  type of a c t i v i t y .
K oester  added th a t  he i s  not convinced tn a t  th a t  e a r l i e r  
op in ion  was c o r r e c t .

Number 218
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Senator Halford  s t r e s s e d  t h a t  i f  th e  b i l l  i s  passed on, i t  
i s  e s s e n t i a l  to  make su re  t h a t  the  th e se  f ind in gs  a re  
changed, because i f  they  a re  l e f t  in ,  i t  endangers i t s e l f  
and th e  e x i s t i n g  c o u r t  case  on o th e r  use of these  f in d in g s .

fee d i f fe re n t ia l  between residents and nonresidents in the
tidelands leasing context.

Senator Szymanski s ta ted  i t  would be his intent to take a
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motion to  move th e  b i l l  from committee with a l e t t e r  of 
t r a n s m i t t a l  to  th e  next committee of r e f e r r a l  requ es t in g  
t h a t  a hearing  be he ld  t h a t  s p e c i f i c a l l y  add re s se s  an 
ap p ro p r ia te  f in d in g s  s e c t io n .  Senator Halford  suggested 
t h a t  Mr. Koester h e lp  in  th e  d r a f t i n g  of th e  l e t t e r  to  
o u t l i n e  what needs to  be e s t a b l i s h e d .  Koester  agreed and 
s a i d  he would c o n ta c t  DNR and see  th a t  they  have th a t  
in fo rm ation  a v a i l a b l e  fo r  th e  nex t hearing  on the  
l e g i s l a t i o n .

Number 249

S ena to r  Halford  moved and asked unanimous consen t t h a t  SB
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205 be passed ou t  of committee with ind iv id ua l  
recommendations. Hearing no o b je c t io n ,  i t  was so ordered .
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BAF'S Journal Text

04/07/89 SENATE JOURNAL PAGE 1109
_SB 205_

The J u d ic ia ry  Committee considered  SENATE BILL NO. 205 (An 
Act r e l a t i n g  to  the  le ase  of c e r t a i n  t i d e la n d  to  
n o n re s id e n ts  of the  s t a t e ) .  Senator Szymanski, V ice-Chair ,  
s igned  "do p a s s . "  Senator Halford s igned  "do pass  a f t e r  
f in d in g s  e s t a b l i s h e d . "  Senator Pearce s igned  "no 
recommendation."

F isca l  n o te  pub lished  today from Department of Natural 
Resources.

SENATE BILL NO. 205 was r e f e r r e d  to  the  Resources Committee.
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The f i r s t  o rd e r  of business  was SB 205 (Lease o f  c e r t a i n  
t i d e la n d  to  n on re s id en ts  of th e  s t a t e ) .  S ena to r  Szymanski 
ex p la in ed  t h a t  c u r r e n t  law p ro v id e s  t h a t  th e  commissioner 
o f  the  Department of Natural Resources may i s su e  a lease  
f o r  s e t  ne t  f i s h in g ,  and th e  l e a s e  may be f o r  a per iod  not 
t o  exceed 10 y e a r s .  DNR must e s t a b l i s h  a re aso nab le  r e n t a l  
f o r  the  le ase  equal to  the  a d m in i s t r a t iv e  c o s t s  involved in  
p ro cess in g  le a se  a p p l i c a t io n s .

The c u r r e n t  law does not d i s t i n g u i s h  between r e s id e n t s  and 
n o n re s id e n ts .  SB 205 amends t h i s  law to  p rov ide  th a t  th e  
r e n t a l  fo r  th e  nonres iden ts  of the  s t a t e  s h a l l  be f i v e  
t im es  the  fee  charged fo r  r e s i d e n t s .  The s t a t e  w i l l  s t i l l  
be charging r e s id e n t s  a fee  t h a t  i s  equal to  the  
a d m in i s t r a t iv e  c o s t s  of p ro cess ing  an a p p l i c a t i o n ,  but 
n o n re s id en ts  must pay f iv e  t imes t h a t  amount.

Number 010

Tom k o e s t e r ,  A ss i s ta n t  A ttorney  G eneral,  Department of Law,
S e l e c t i o n s
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Committee Minutes 
s a i d  th e r e  i s  a s im i la r  n on re s id en t  fee  d i f f e r e n t i a l  
s t a t u t e  which r e l a t e s  to  the  fe e s  charged fo r  applying and 
renewing l im i te d  e n t ry  pe rm its .  The c o u r t s  w i l l  s u s t a in  
th e  c o n s t i t u t i o n a l i t y  of a d i f f e r e n t i a l  fe e  between 
r e s id e n t s  and n on res iden ts  i f  i t  can be demonstrated  th a t  
th e r e  reason ab le  r e l a t i o n s h ip  between the  fee  charged 
n o n re s id en ts  and the added enforcement burden th a t  they 
impose on the  s t a t e  because of t h e i r  nonres idency .  The 
Department of Law is  defending th e  n on re s id en t  fee  
d i f f e r e n t i a l  in  the l im i ted  e n t r y  perm it c ase  on these  
grounds.

Koester  s a id  t h e i r  sense i s  t h a t  they would p r e f e r  to  w ait 
u n t i l  the  Supreme Court r e so lv e s  th e  l im i te d  e n t r y  fee 
d i f f e r e n t i a l  case  before  an o the r  s t a t u t e  i s  enacted  
imposing a f ee  d i f f e r e n t i a l  on n o n re s id e n ts  using  the  same 
j u s t i f i c a t i o n .  At the  minimum, i f  th e  b i l l  was vo go 
forward, they  would hope th a t  th e  l e g i s l a t u r e  would, in 
f a c t ,  develop  through the  hea r ing  p ro cess  d a ta  regard ing  
th e  a d d i t io n a l  c o s t s  of enforcement with  re s p e c t  to  

S e l e c t i o n s
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n o n re s id en ts  so th a t  th e re  would be some d a ta  in  the 
l e g i s l a t i v e  reco rd  th a t  they could  use i f  and when a 
law su i t  i s  brought ch a l leng ing  the  c o n s t i t u t i o n a l i t y  of a

PF1
HELP
BASIS



Humber 068

S en a to r  Zharoff  s a id  he d o e s n ' t  th in k  th e  l e g i s l a t i o n  s e t s  
any r e a l  precedents  in  what i s  done in  o th e r  a reas  where 
fees  a r e  d i f f e r e n t  fo r  r e s id e n t s  and n o n re s id e n ts ,  
p a r t i c u l a r l y  in  the  a rea  of th e  f i s h in g  in d u s t ry .  The 
n o n re s id e n t  fee  fo r  a commercial l i c e n s e  i s  s u b s t a n t i a l l y  
h ig h e r  than  what a re s id e n t  pays.

S ena to r  Z h a ro f f 's  p a r t i c u l a r  concern i s  with the B r is to l  
Bay a re a  where th e re  a re  a la rge  number o f  n on res iden ts  
th a t  f i s h  th e  area ,  who have been making s u b s ta n t i a l  
r e t u r n s ,  and are  leaving nothing in  th e  s t a t e  in  r e tu r n .

S e l e c t i o n s
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The revenues t h a t ' s  generated  from th e  shore  leases  helps 
pay f o r  t h a t  segment in  DHR, and S ena to r  Zharoff would l i k e  
to  in c r e a s e  those program r e c e i p t s  on th e  u se rs  t h a t  come 
in and u t i l i z e  the s e rv ice s  and then  leav e .  C u rren t ly ,  th e  
shore  l e a s e  i s  approximately S50. In  o rde r  fo r  the  
Department of Natural Resources to  con tinu e  p rov id ing  the  
s e r v i c e  f o r  th a t  p a r t i c u l a r  p a r t  o f  t h e i r  budget, they  have 
s t a r t e d  a program to  increase  th e  sh o re  le a se s  fo r  
everybody up to  $150. He f e e l s  i t  i s  a resource  t h a t  
belongs to  th e  people of the  s t a t e  3nd th a t  some 
c o n s id e ra t io n  should be given to  Alaskan r e s id e n t s .

Number 120

Sena tor  Szymanski s a id  everyone wants t o  do t h i s ,  bu t the  
key q u e s t io n  i s  whether or no t we can g iv e  th e  Department 
of Law, who would p o t e n t i a l l y  have t o  defend the 
d i f f e r e n t i a l ,  the  fcundat ion  to  do so ,  because they d o n ' t  
b e l i e v e  t h a t  the  f ind ings  con ta ined  in  th e  b i l l  would c a r ry  
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through and support a co u r t  c h a l len g e  a t  t h i s  time.
K oester agreed  and s a id  the d i f f i c u l t y  i s  t h a t  in  the  
C arlson  v e rsu s  S ta te  case, they have developed d a ta  with 
re s p e c t  t o  enforcement ana a re  using  t h a t  d a ta  to  j u s t i f y  
th e  f e e  d i f f e r e n t i a l  fo r  the  l im i te d  e n t r y  perm it ,  and i t  
comes ou t  j u s t  about r i g h t  in  t h a t  c a se .  The problem is  
t h a t  you c a n ' t  add on a d d i t io n a l  j u s t i f i c a t i o n .  One way 
th a t  i t  cou ld  work i s  i f  the  p ro ces s in g  fee  th a t  DNR is  
charg ing  i s  about what t h e i r  a d m in i s t r a t iv e  c o s ts  work out 
to  be f o r  th e  program

Senator H alford  s a id  he thought i t  was e s s e n t i a l  to  ge t  
DNR's budget component in  f r o n t  of th e  committee and to  
e s t a b l i s h  a d i f f e r e n t i a l  r e p re se n ts  b r in g in g  n o n res id en ts  
up t o  th e  t o t a l  cos t  of prov id ing  th e  s e r v ic e .  This could 
then be so  s t a t e d  in  the  f in d in g s  o f  th e  b i l l ,  he s a id .

Nunber 180

There was some d iscu ss io n  on whether i t  would be b e t t e r  to  
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Eu t  t h i s  foundation  in  the  l e g i s l a t i o n  in  th e  Ju d ic ia ry  
ommittee, o r  wait u n t i l  i t  i s  b e fo re  th e  Resources 

Committee o r  the Finance Committee. Sena tor  Zharoff  s a id  
he would p r e f e r  to  have th e  b i l l  move and th in ks  i t  can be 
handled in  e i t h e r  of th e  two subsequent committees of 
r e f e r r a l .

Number 195

S ena to r  Pearce  r e f e r r e d  to  an op in ion  d a ted  A pril 2 i ,  1983, 
from Mr. Oissborg saying i t  would be lega l  to  shut o f f  the 
a b i l i t y  o f  n on res iden ts  to  r ec e iv e  t i d e l a n d  le a s e s .
Senator Z haroff  s a id  he d i d n ' t  r e c a l l  any of the  d is c u s s io n  
th a t  may have taken p lace  a t  th a t  t im e,  but he thought 
th e r e  would be c o n s t i t u t i o n a l  problems i f  an attempt were 
made to  exclude nonres iden ts  from t h a t  type of a c t i v i t y .
K oester  added th a t  he i s  not convinced t n a t  t h a t  e a r l i e r  
op in ion  was c o r r e c t .

Number 218 
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Sena tor  H alfo rd  s t r e s s e d  th a t  i f  th e  b i l l  i s  passed on, i t  
i s  e s s e n t i a l  to  moke su re  th a t  the  th e se  f in d in g s  a re  
changed, because i f  they a re  l e f t  in ,  i t  endangers i t s e l f  
and th e  e x i s t i n g  court case co o th e r  use  of these  f in d in g s .

fee d if fe ren t ia l  between residents and nonresidents in the
, tidelands leasing context.

Senator Szymanski stated i t  would be his intent to take a
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motion to  move th e  b i l l  from c a m i  t  t e e  with a l e t t e r  of 
f t r a n s m i t t a l  t o  th e  nex t committee o f  r e f e r r a l  req u es t in g

t h a t  a h ea r ing  be h e ld  t h a t  s p e c i f i c a l l y  addresses  an 
a p p ro p r ia t e  f in d in g s  s e c t io n .  S ena to r  Halford suggested  
t h a t  Hr. K oester h e lp  in  th e  d r a f t i n g  o f  th e  l e t t e r  to  
o u t l i n e  what needs t o  be e s t a b l i s h e d .  Koester agreed  and 
s a i d  he would c o n ta c t  DNR and see  t h a t  th ey  have th a t  
in fo rm at io n  a v a i l a b l e  f o r  th e  nex t h ea r in g  on the  
l e g i s l a t i o n .

Number 249

S ena to r  H alford  moved and asked unanimous consent t h a t  SB 
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205 be passed  out of committee with in d iv id u a l  
recommendations. Hearing no o b je c t io n ,  i t  was so ordered .
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6-0369H
Bradley
3/2/90

Original sponsor(s): SEN. ZHAROFF

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 205 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the rental fee charged for shore

fisheries leases; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that the

residents of the state are responsible for the general financial support of

the programs of state government and that the vast majority of support for 

the programs of state government comes from taxes and revenue from state- 

owned land. To a large extent, those who are nonresidents of the state do 

not financially support the programs of state government that provide 

services to both residents and nonresidents within the state. These ser­

vices include the administration of the various state departments and 

agencies and their programs and specifically include the management of the 

tideland leasing program. While the United States Constitution prevents 

the state from discriminating in its delivery of services to nonresidents, 

the Constitution does not prevent the state from charging nonresidents a 

differential that compensates the state for the costs and expenses that

j nonresidents impose on state government.

* Sec. 2. AS 38.05.082(c) is amended to read:

(c) A lease for set net fishing may be issued for any period not

exceeding 10 years. If the commissioner determines that: the land is
|

not being utilized for the purpose for which the lease is issued, the
M

lease may be declared void. The director shall establish and may 

revise a [REASONABLE] rental fee for the lease to nonresidents of the

-1- CSSB 205(Res)
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state that includes a revenue generating component and [, EQUAL TO] 

the administrative costs involved in processing the leasehold applica­

tions. The director shall establish and may revise a rental fee for 

residents of the state that includes a revenue generating component 

and one-fifth of the administrative costs involved in processing the 

leasehold applications. The revenue generating component of the 

rental fee established or revised by the director shall be equal for 

residents and nonresidents.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSSB 205(Res) -2-
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Original sponsor(s): SEN. ZHAROFF

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 205 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the rental fee charged for shore

fisheries leases; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that the 

residents of the state are responsible for the general financial support of 

the programs of state government and that the vast majority of support for

the programs of state government comes from taxes and revenue from state-

owned land. To a large extent, those who are nonresidents of the state do

not financially support the programs of state government that provide 

services to both residents and nonresidents within the state. These ser­

vices include the administration of the various state departments and 

agencies and their programs and specifically include the management of the 

tideland leasing program. While the United States Constitution prevents 

the state from discriminating in its delivery of services to nonresidents, 

the Constitution does not prevent the state from charging nonresidents a 

differential that compensates the state for the costs and expenses that 

nonresidents impose on state government.

* Sec. 2. AS 38.05.082(c) is amended to read:

(c) A lease for set net fishing may be issued for any period not 

exceeding 10 years. If the commissioner determines that the land is 

not being utilized for the purpose for which the lease is issued, the 

lease may be declared void. The director shall establish a (REASON­

ABLE] rental fee for the lease to no.residents of the state that is

-i- CSSB 205(Res)
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[,] equal to $115 plus the administrative costs involved in processing 

the leasehold applications. The rental fee for residents of the state 

is $115 plus one-fifth of the administrative costs involved in pro­

cessing the leasehold applications.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSSB 205(Res) -2-
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To: Fisheries Business Tax Credit Applicants

The Department of Revenue recently learned that several very large and 
many small construction projects at shore based processing facilities would 
not be completed by December 31, 1989. In all cases, these projects had 
received prior approval from the Department for the fisheries businesses tax 
credit. At the time of credit approval, applicants fully intended to complete 
construction and installation of the processing equipment. In many instances, 
circumstances beyond the control of the fisheries business flayed project 
completion.

In 1986 when the original regulations pertaining to the credit program 
were written, the Department, in keeping with legislative intent, required 
that a project or installation be complete, and the processing equipment be 
placed into useful service before credit would be granted. Early on, ma:;y 
fish processing companies began aggressive construction projects, fully 
intending to have them completed by December 31, 1989. Delays in obtaining 
manufacturing equipment, short construction seasons and unforeseen problems in 
obtaining permits pushed back completion in several Instances. Without a 
change in the Department's regulations, many fisheries businesses were faced 
with losing all potential tax credits for falling to meet the December 
deadline.

Because of the significant financial Impact this would have on Alaska's 
shore based fish processing industry, the Commissioner of Revenue determined 
an emergency existed and adopted emergency regulations on December 20, 1989.
A copy of his order and the emergency regulations are attached.

\
For those fish processors having construction projects which are 

"substantially complete" by December 31, 1989, which were approved in advance 
for the credit and which are placed into useful service by December 31, 1990, 
tax credits may be granted for expenditures made on the project by December 
31, 1989.

If your business has made expenditures which were pre-approved for credit, 
and those Improvements to or construction of a fisheries processing plant will 
not be completed by this year's end, the expenditures may still be eligible 
for credit.

04-D4LH



To obtain the credit, you must apply for a waiver of the placed in service 
rule and send us the following information:

(1) the status of the construction and verification that construction is 
substantially complete as of December 31, 1989;

(2) current status of the project at the time of application; and

(3) an explanation of the facts and circumstances that delayed or 
postponed completion of the project beyond December 31, 1989.

This application should be made prior to March 31, 1990, preferably with 
your 1989 Fisheries Business Tax Return.

If you have any questions, please call or write us as soon as possible.

"Steven E. Kettel 
Director
Income & Excise Audit Division 
(907) 465-2320



FINDING OF EMERGENCY

The Department of Revenue, Income and Excise Audit Division finds that an 
emergency exists and the attached regulation Is necessary for the 
Immediate preservation of the public peace, health, safety or general 
welfare. The facts constituting the emergency are as follows:

Taxpayers have made considerable capital expenditures 1n the State to 
construct fisheries processing facilities and acted 1n good faith to 
complete and place the facilities In service by December 31, 1989.
Due to unforeseen circumstances, some taxpayers may be unable to 
fully complete construction of their facilities even though the 
facilities will be substantially complete by December 31. Since 
future Investment decisions may be contingent on the availability of 
fisheries business tax credits and time Is of the essence, tax 
credits available to taxpayers as of December 31 must be specified or 
fixed through this regulation.

ADOPTION ORDER

Under the authority of AS 43.05.080, the regulation Is therefore adopted 
as an emergency regulation to take effect Immediately upon filing by the 
lieutenant governor, as provided In AS 44.62.180(3).

This action 1s not expected to require an Increased appropriation.

:: 2  fDATE: ^  v
Juneau, Alaska

Hutjh Malpnef Commissioner

FILING CERTIFICATION

1, 3 t e . 0  A e  n / f)&  A / o ! n  S s j , Lieutenant Governor for the

State of Alaska, certify 4 a t  on  , 1989,

at / / ' . 3 &  4 .m.. I filed the attached regulations according to the 

provisions of AS 44.62.

Lieutenant Governor1

Effective £ 2 .  .

Register 1 / 3

Expires r i£ 2 j3 J lP
unless rrtaae "permanent' 
by the adopting agency.
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19 REVENUE 15 AAC 7 5 .0 8 5
15 AAC 7 5 .0 8 5

15 AAC 75 Is amended by adding a new section to read:

15 AAC 75.085. EXCEPTION TO PLACED IN SERVICE RULE, (a) A fisheries 
business Is entitled to a credit for those expenditures actually made 
through December 31, 1989 and approved by the department for Improvements 
made to depreciable property or for new plant construction, even though 
Improvements or construction were not completed and the facility was not 
placed in service as of December 31, 1989 If the following conditions are

(1) the expenditures for the construction of new plant or plant 
Improvements were substantially made on or before December 31, 1989;

(2) facts and circumstances beyond the control of the fisheries 
business taking the credit delayed or postponed the p.lacing in service 
of the facility or Improvements beyond December 31, 1989;

(3) completion of the improvements or construction, and placement of 
the Improvements or facility Into useful service are made prior to 
December 31, 1990; and,

(4) the fisheries business applies for and receives a waiver from the 
department as provided In this section from the placed In service rule 
as provided by 15 AAC 75.080.
(b) On or before the due date of Its 1989’f1sheries business tax 

return, a fisheries business shall apply In writing to the department for 
a waiver from the placed In service rule and provide the following 
Information:

(1) the status of the construction and verification that construction 
of the facility was substantially complete as of December 31, 1989;

(2) the current status of the construction as of the time of applying 
for the waiver; and,

(3) a complete explanation of those facts and circumstances that 
delayed or postponed completion of the construction beyond December 31, 
1989.
(c) A fisheries business 1s not entitled to a tax credit for 

expenditures made prior to December 31, 1989 1f It fails to obtain a 
waiver from the placed In service rule

(1) prior to claiming credit for those expenditures on Its fisheries 
business tax return; or,

(2) before the due date of the return, whichever 1s earlier.
(d) For purposes cf this section, substantially complete means that 

more than 50% of the total expenditures for approved Improvements or new 
plant construction were made by December 31, 1989.

(e) Credit is limited In all cases to thov expenditures actually made 
prior to January 1, 1990. (Eff. 1 % I3 Q JB %  Reg1ster//3)

Authority: AS 4?.05.080 
AS/3.75.032

y

met:

i
by the adopting agency.




