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I will compare the three proposed amendments of penalties for commercial 

fishing violations be giving the proposals of each draft. Analysis will 

follow.

1. Additional penalty after 1st or 2nd conviction:

A. CURRENT LAM

MAY suspend c.f. license and right to obtain CFEC permit 

for a period not more than one year, or

MAY suspend 1 or more CFEC permits and right to obtain 

c.f. license for not more than one year.

B. HB-201

No changes proposed.

C. SB-164

Same as current; only difference is that penalties have 

been specified as 2 classes: with or without permits.

D. CFEC PROPOSAL

MAY suspend any or all of a person's c.f. privileges for 

not more than one year (basically same as current)

2. Additional penalty after 3rd or subsequent conviction:

A. CURRENT LAW

SHALL suspend c.f. license and right to obtain CFEC permit 

for not more than 3 years. or

SHALL suspend 1 or more CFEC permits and right to obtain 

c.f. license for not more than 3 years.

B. HB-201

No changes proposed.

C. .S.Br_]j?4

SHALL FORFEIT all CFEC permits. fir

SHALL suspend c.f. license and right to obtain permit 

for not more than 3 years.

D. CFEC PROPOSAL

SHALL suspend all c.f. privileges for not more than 3 years.

COMPARISONS OF H B - 2 0 1 , SB-164, and CFEC draft



3. Regarding transfer or sale of permit during proceedings or suspension.

A. CURRENT LAW

During suspension permit card may not be Issued nor may permit 

be transferred or sold.

B. HB-201

1. During proceedings against permit holder, permit may not 

be permanently transferred unless allowed by the court.

2. During suspension, a permit card may not be Issued to 

permit holder and permit holder's permit may not be sold or 

transferred.

C. SB-164

Application to transfer a permit under 16.43.170 must be

accompanied by an affidavit that the transfer Is not made for 

the purpose of avoiding forfeiture of the permit. If the

permit Is transferred to avoid forfeiture, the transfer Is 

void and the permit subject to forfeiture. It Is prlma facie 

evidence of Intent to avoid forfeiture 1f proceedings 1n which 

the permit may be forfeited are pending against the transferor.

D. CFEC PROPOSAL

A permit subject to possible suspension by the court under (a) 

or (b) of this section may not be permanently transferred by

the person charged except on order of the court.

4. Definitions. The only definition which differs 1s c.f. privileges.

A. CURREWT: Not defined.

B. HB-201: Privilege of participating In an activity for which a

c.f. license Is required and the privilege of obtaining a c.f.

1Icense.

C. SB-164: Privilege of participating 1n an act* ' 1ty for which a

c.f. license 1s required.

D. CFEC PROPOSAL: Includes a c.f. license, the ability to obtain a

c.f. 11 ;ense, a limited entry permit, and the ability to obtain a

1Imlted entry permit.

5. Other differences.

SB-164 also addresses the disposition of a CFEC permit that has been 

forfeited.
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R E P L Y  T O :

□ 10 3 1 W 4th A V E N U E  
S U IT E  200
A N C H O R A G E . A LA S K A  99501-1994 
P H O N E : (907) 276-3550

□ 1st N A T IO N A L  C E N T E R  
100 C U S H M A N  ST.
S U IT E  400
F A IR B A N K S , A LA S K A  99701-4679

STEVE COWPER, G O V E R N O R

P .O . B O X  K - S T A T E  C A P IT O L  
J U N E A U . A LA S K A  9 9 8 11-0 3 0 0  
P H O N E : (907) 465-3600

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p ,  C h a i r  
S e n a t e  R e s o u r c e s  C o m m i t t e e  
P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

Re: S B  1 6 4

D e a r  S e n a t o r  F a h r e n k a m p :

W e  h a v e  r e v i e w e d  S e n a t e  B i l l  ( " S B " )  164, r e l a t i n g  to
" a d d i t i o n a l  p e n a l t i e s  f o r  v i o l a t i o n  o f  c o m m e r c i a l  f i s h i n g  l a w s  
a n d  f o r f e i t u r e  o f  l i m i t e d  e n t r y  p e r m i t s  a n d  to t r a n s f e r  o f  
l i m i t e d  e n t r y  p e r m i t s  to a v o i d  f o r f e i t u r e , "  a n d  w o u l d  l i k e  to 
b r i n g  a f e w  m a t t e r s  to y o u r  a t t e n t i o n .

F i r s t ,  u n d e r  s e c t i o n  1, s u b s t a n t i a l l y  d i f f e r e n t  p e n a l ­
t i e s  w o u l d  a p p l y  d e p e n d i n g  o n  w h e t h e r  t h e  p e r s o n  h e l d  a l i m i t e d  
e n t r y  pei*mit a t  t h e  t i m e  t h e  v i o l a t i o n  o c c u r r e d .  If, as a  p o l i c y  
m a t t e r ,  i t  is b e l i e v e d  d e s i r a b l e  t o  h a v e  d i f f e r e n t  p e n a l t i e s  
a p p l y  b a s e d  o n  t h a t  d i s t i n c t i o n ,  i t  w o u l d  b e  h e l p f u l  to h a v e  t h e  
r e c o r d  r e f l e c t  t h e  r e a s o n s  s u c h  a d i s t i n c t i o n  w a s  m a d e .  F o r  
e x a m p l e ,  w h y  s h o u l d  a p e r m i t  h o l d e r ,  u p o n  a f i r s t  o r  s e c o n d  c o n ­
v i c t i o n ,  n o t  h a v e  t h e  p e r s o n ' s  r i g h t  t o  o b t a i n  a l i m i t e d  e n t r y  

p e r m i t  s u s p e n d e d  w h i l e  a p e r s o n  n o t  h o l d i n g  a l i m i t e d  e n t r y  
p e r m i t  c o u l d  h a v e  t h a t  r i g h t  s u s p e n d e d ?  I t  w o u l d  b e  h e l p f u l  if, 
i n  t h e  l e g i s l a t i v e  r e c o r d ,  t h e r e  is s o m e  j u s t i f i c a t i o n  f o r  t h i s  
d i s p a r i t y  o f  t r e a t m e n t  if, a s  a p o l i c y  m a t t e r ,  it is b e l i e v e d  
t h a t  s u c h  a d i s p a r i t y  is a p p r o p r i a t e .

S e c o n d ,  u n d e r  s e c t i o n  1, A S  1 6 . 0 5 . 7 1 0 ( a )  w o u l d  b e  
r e p e a l e d  a n d  r e e n a c t e d  to a p p l y  to " [ a ]  p e r s o n  c o n v i c t e d  o f  a 

m i s d e m e a n o r  f o r  v i o l a t i n g  A S  1 6 . 0 5 . 4 4 0  -- 1 6 . 0 5 . 6 9 0  o r  a f e d e r a l  
o r  s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  r e g u l a t i o n . "  P r o p o s e d  
A S  1 6 . 0 5 . 7 1 0 ( a ) ( 1 ) ( A )  a n d  (B) a n d  (2) (A) a n d  ( B ) , o n  t h e  o t h e r  
h a n d ,  a d d r e s s  c o n v i c t i o n s  " f o r  v i o l a t i n g  a c o m m e r c i a l  f i s h i n g  
s t a t u t e  o r  r e g u l a t i o n . "  T h i s  m i g h t  l e a d  to s o m e  c o n f u s i o n  b e ­
c a u s e  t h e  l a n g u a g e  is n o t  as e x p l i c i t  a s  t h a t  u s e d  e a r l i e r  in t h e  
s e c t i o n .  T o  c l e a r  u p  a n y  c o n f u s i o n ,  t h e  p h r a s e  " v i o l a t i n g  a c o m ­
m e r c i a l  f i s h i n g  s t a t u t e  o r  r e g u l a t i o n "  u s e d  i n  s u b s e c t i o n s  (1)(A)
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a n d  (B) a n d  ( 2 ) (A) a n d  (2) c o u l d  b e  r e p l a c e d  b y  t h e  p h r a s e  " s u c h  
a  v i o l a t i o n , "  w h i c h  w o u l d  r e f e r  b a c k  t o  t h e  e a r l i e r  r e f e r e n c e  t o  
" a  m i s d e m e a n o r  f o r  v i o l a t i n g  A S  1 6 . 0 5 . A A 0  -- 1 6 . 0 5 . 6 9 0  o r  a f e d ­
e r a l  o r  s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  or r e g u l a t i o n . "

F i n a l l y ,  i n  s e c t i o n  6, t h e  p r o p o s e d  n e w  s u b s e c t i o n  (f)
t o  b e  a d d e d  to A S  1 6 . A 3 . 1 7 0  i n c l u d e s  t h e  f o l l o w i n g  s e n t e n c e :  " A
p e r s o n  w h o  f a l s i f i e s  a n  a f f i d a v i t  u n d e r  t h i s  s u b s e c t i o n  is g u i l t y  
o f  p e r j u r y  u n d e r  A S  1 1 . 5 6 . 2 1 0 . "  I t  is a c o m m o n  p r a c t i c e  i n  t h e  
s t a t e  f o r  n o t a r i e s  n o t  to p l a c e  a p e r s o n  u n d e r  o a t h  b e f o r e  s i g n ­
i n g  a n  a f f i d a v i t .  A c c o r d i n g l y ,  t h e  a p p r o p r i a t e  r e f e r e n c e  s h o u l d  
b e  to u n s w o r n  f a l s i f i c a t i o n  u n d e r  A S  1 1 . 5 6 . 2 1 0 ,  n o t  p e r j u r y  u n d e r  
A S  1 1 . 5 6 . 2 0 0 .

W e  h o p e  y o u  f i n d  t h e s e  c o m m e n t s  h e l p f u l .  If w e  c a n  
p r o v i d e  a n y  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  c o n t a c t  u s  a t  y o u r  
c o n v e n i e n c e .

G T K : d i m
cc: S e n a t o r  Z h a r o f f

R e p r e s e n t a t i v e  D a v i d s o n  
R e p r e s e n t a t i v e  M e n a r d  
R e p r e s e n t a t i v e  F o s t e r

B o b  E v a n s
A s s i s t a n t  C h i e f  o f  S t a f f  
L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e r n o r

S i n c e r e l y ,

D O U G L A S  B. B A I L Y  
A T T O R N E Y  G E N E R A L

G. T h o m a s  K o e s t e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

B r u c e  T w o m l e y ,  C h a i r m a n

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n
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A l a s k a  S t a t e  L e g i s l a t u r e

P.O. B O X 405. KODIAK, AL A SK A  99615 (907) 486-5259
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P.O. B O X V, J U N E A U , AL A SK A  99811 • (907) 465-3473 • 465-347 4

S e n a t o r  F r e d  F .  Z h a r o f f

DISTRICT N
A L A S K A  PENINSULA • ALEUTIAN CHAIN • BRISTOL BAY • KODIAK ISLANU • LAKE CLARK-'LAKE ILIAMNA • PRIBILCF ISLANDS • SHUMAGIN ISLANDS

TO: S e n a to r B e t t y e  Fah ren kam p
C h a i r  -  S e n a te  R e s o u rc e s C om m itte e

FROM: S e n a to r F re d  F . Z h a ro f f .

DATE: M a rc h  6 , 1989

RE : CS F o r S e n a te  B i l l  164 -  "A n A c t r e l a t i n g  t o  a d d i t i o n a l p e n a l t i e s
f o r  v i o l a t i o n  o f c o m m e rc ia l f i s h i n g  la w s and f o r  t h e f t  o f  c o m m e rc ia l 
f i s h i n g  g e a r , f o r f e i t u r e  o f l im i t e d  e n t r y  p e r m i t s ,  and t r a n s f e r  o f 
l im i t e d  e n t r y  p e rm i t s ; an d p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

I  r e q u e s t th e  S e n a te  R e s o u rc e s C om m it te e  t o  c o n s id e r CSSB 164 i n  p la c e  o f SB 
1 6 4 . The a t t a c h e d  d r a f t  c o m m it te e  s u b s t i t u t e  c o r r e c t s  th e  p ro b le m s  n o te d  i n  
t h e  D e p a r tm e n t o f  Commerce & E co n om ic D e v e lo p m e n t ’ s p o s i t i o n  p a p e r , a ls o  
a t t a c h e d .

CSSB 1-64 i s  d e s ig n e d  t o  s o lv e  s e v e r a l p ro b le m s  w i t h  r e g a r d  t o  th e  e n fo rc e m e n t 
o f  A la s k a 's  c o m m e rc ia l f i s h i n g  la w s .

—  I t  s t r e n g th e n s  th e  p e n a l t i e s  f o r  c o m m e rc ia l f i s h i n g  v i o l a t i o n s  b y 
r e q u i r i n g  th e  p e rm a n e n t f o r f e i t u r e  o f a l l  l im i t e d  e n t r y  p e rm i t s , r a t h e r  
th a n  th r e e  y e a r s u s p e n s io n , u p o n an i n d i v i d u a l ' s  t h i r d  c o n v i c t i o n .

—  I t  c lo s e s  a lo o p h o le  i n  th e  p r e s e n t la w  b y p r e v e n t in g  an i n d i v i d u a l 
f r o m  l e g a l l y  t r a n s f e r r i n g  t h e i r  p e rm i t o r  p e rm i t s  t o  a v o id  s u s p e n s io n  o r 
f o r f e i t u r e .

—  I t  d e f in e s  " c o m m e r c ia l f i s h i n g  p r i v i l e g e " .  C u r r e n t la w  p r o v id e s  f o r  
th e  s u s p e n s io n  o f  c o m m e rc ia l f i s h i n g  p r i v i l e g e s ,  b u t does n o t d e f in e  
th em .

M o re and m o re c o m m e rc ia l f is h e rm e n  t e l l  me th e y  f e e l th e y  a r e  fo r c e d  to  b r e a k  
th e  la w  in  o r d e r  t o  m ake a sea so n b e ca u s e e v e r y o n e  e ls e  i s  d o in g  i t .  T h is  
s i t u a t i o n  w i l l  o n ly  g e t w o rs e u n t i l  th e  e co n om ic r i s k  a s s o c ia te d  w i t h  
v i o l a t i n g  th e  la w  i s  g r e a t e r  th a n  th e  e c o n om ic  re w a rd . The p e rm a n e n t 
f o r f e i t u r e  o f  l im i t e d  e n t r y  p e rm i t s  i s  th e  m o s t e f f e c t i v e  way to  rem edy t h i s  
s i t u a t i o n .

CSSB 164 p r o v id e s  f o r  f o r f e i t e d  p e rm i t s  to  b e , e s s e n t i a l l y ,  r e t i r e d  fro m  th e  
f i s h e r y .  The num be r o f  p e rm i t s  is s u e d  i n  a lm o s t a l l  f i s h e r i e s  i n  A la s k a  
e i t h e r  m ee ts o r e x c e e d s th e  op tim um  num be r. T h is  f e a t u r e  w i l l  h e lp  s t a b i l i z e  
p a r t i c i p a t i o n  i n  th e  f i s h e r i e s .

The m a in  p a r t  o f  th e  b i l l  i s  th e  f o r f e i t u r e  p r o v i s i o n  i n  S e c . 1 . The 
r e m a in in g  s e c t i o n s  o f th e  b i l l  c lo s e  lo o p h o le s  and c l a r i f y  th e  e n fo rc e m e n t o f
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t h e  p r e s e n t la w  (S e c . 2 , 3 , 4 , 8 ) and s p e c i f y  w h a t i s  t o  happen t o  p e rm i t s  
t h a t  a re  f o r f e i t e d  (S e c . 5 , 6 , 9 ) .

The f o l l o w i n g  b a c k u p  in f o r m a t i o n  i s  a t t a c h e d :

1 . S e c t io n a l a n a l y s i s .

2 . P o s i t i o n  p a p e r and f i s c a l  n o te  f r o m  th e  D e p a r tm e n t o f Commerce 
and E co n om ic D e v e lo p m e n t.

3 . B i l l  a n a l y s i s  p r e p a r e d  by th e  D e p a r tm e n t o f  F is h  and Game.

4 . Memorandum fr o m  M r . D a v id  In g ra m , C om m e rc ia l F is h e r ie s  E n t r y  
C om m is s io n h e a r in g  o f f i c e r ,  e x p la i n i n g  th e  am endm en ts th a c  a r e  
ne eded f o r  th e  p r e s e n t s t a t u t e .

5 . A t t o r n e y  G e n e r a l ’ s o p in io n , d a te d  Feb . 7 , 1 9 89 , e x p la i n i n g  w h y , 
u n d e r p r e s e n t la w , th e  c om m is s io n  c a n n o t p r e v e n t i n d i v i d u a l s  
f ro m  t r a n s f e r r i n g  p e rm i t s  t o  a v o id  s u s p e n s io n .

6 . A r t i c l e  f r o m  th e  B r i s t o l  B a y T im e s , J u l y  8 , 1988 .
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CS F o r S e n a te B i l l  61 —  "A n  A c t r e l a t i n g  t o  a d d i t i o n a l p e n a l t i e s  f o r
v i o l a t i o n  o f  c o m m e rc ia l f i s h i n g  la w s and f o r  th e  
t h e f t  o f  c o m m e rc ia l f i s h i n g  g e a r , f o r f e i t u r e  o f  
l im i t e d  e n t r y  p e rm i t s , and t r a n s f e r  o f l im i t e d  e n t r y  
p e rm i t s ;  and p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

SECTION I

R e w r i t e s  1 6 .0 5 .7 1 0 ( a ) t o  p r o v id e  f o r  th e  f o r f e i t u r e  o f l im i t e d  e n t r y  
p e rm i t s  upon an i n d i v i d u a l ' s  t h i r d  c o n v i c t i o n  f o r  th e  v i o l a t i o n  o f 
c o m m e rc ia l f i s h i n g  la w s .

SECTION 2

C l a r i f i e s  th e  la n g u a g e  i n  th e  e x i s t i n g  s t a t u t e .

SECTION 3

P r e v e n ts  an i n d i v i d u a l f r o m  t r a n s f e r r i n g  a p e rm i t t o  a v o id  
f o r f e i t u r e  o r s u s p e n s io n .

SECTION 4

R e d e f in e s  " c o m m e rc ia l f i s h i n g  l i c e n s e "  to  in c lu d e  a l im i t e d  e n t r y  
p e rm i t .  Adds new d e f i n i t i o n s  o f " c o m m e r c ia l f i s h i n g  p r i v i l e g e "  and 
" c o m m e r c ia l f i s h i n g  s t a t u t e  o r  r e g u l a t i o n " .

SECTION 5

R e q u ir e s  f o r f e i t e d  l im i t e d  e n t r y  p e rm i t s  t o  be r e t u r n e d  t o  th e  
C om m e rc ia l F is h e r ie s  E n t r y  C om m is s io n , u n le s s  th e y  a re  b e in g  used as 
s e c u r i t y  f o r  a lo a n .

SECTION 6

D i r e c t s  th e  D e p a r tm e n t o f  Commerce and E conom ic D e v e lo pm e n t to  s e l l  
f o r f e i t e d  p e rm i t s  t h a t h a ve be en u se d a s s e c u r i t y  f o r  a lo a n  and use 
th e  p ro c e e d s  t o  pa y th e  d e b t , w i t h  th e  e x c e s s d e p o s i te d  i n  th e  
g e n e r a l fu n d . P r o h i b i t s  th e  d e p a r tm e n t fro m  s e l l i n g  th e  p e rm i t s  to  
i n d i v i d u a l s  who ha ve e i t h e r  f o r f e i t e d  p e rm i t s  o r  ha ve them  u n d e r 
s u s p e n s io n .
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SECTION 7

P re v e n ts  an i n d i v i d u a l  fro m  h o ld in g  a p e rm i t i f  t h e i r  p e rm i t s  ha ve 
a l r e a d y  been f o r f e i t e d  o r i f  t h e i r  p e rm i t s  a r e  u n d e r a c o u r t - o r d e r e d  
s u s p e n s io n .

SECTION 8

V o id s  th e  t r a n s f e r  o f a l im i t e d  e n t r y  p e rm i t i f  i t  was done i n  
v i o l a t i o n  o f a f o r f e i t u r e  o r s u s p e n s io n  o r d e r .

SECTION 9

D e s c r ib e s  th e  p r o c e d u re s  th e  A la s k a  C om m e rc ia l F is h in g  and 
A g r i c u l t u r e  Bank s h a l l  f o l l o w  i f  a f o r f e i t e d  p e rm i t —  u se d as 
c o l l a t e r a l  f o r  a CFAB lo a n  —  i s  r e t u r n e d .

SECTION 10

M akes c l e a r  t h a t  th e  p e n a l t i e s  i n  th e  b i l l  w i l l  n o t a p p ly  t o  p e n d in g  
c a s e s . They w i l l  a p p ly  t o  c r im e s  c o m m it te d  a f t e r  th e  e f f e c t i v e  d a te  
o f  t h i s  a c t .

SECTION 11

Im m e d ia te  e f f e c t i v e  d a te .
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SB 164: "An Act relating to additional penalties for violation of 
commercial fishing laws and forfeiture of limited entry 
permits and the transfer of limited entry perm its to avoid 
forfeiture; and providing for an effective date."

This legislation stipulates penalties th a t a court may impose upon a person 
convicted of violating federal or state commercial fishing sta tu tes or 
regulations. Existing s ta tu te  allows the court to suspend a person’s limited 
entry perm its and licenses for up to three years. This legislation would require 
the forfeiture of all persons’ limited entry permits upon th ird  or subsequent 
convictions. This legislation also contains piovisions aimed a t preventing a 
person from transferring a limited entry perm it to avoid forfeiture. If, however, 
an affected perm it is securing a loan through our agency or the Commercial 
Fishing and Agriculture Bank, then th a t perm it may be transferred after a 
foreclosure action has been completed.
In addition, SB 164 states th a t the department may not sell an entry perm it 
obtained in a foreclosure action to a person who has forfeited an in terim  use or 
en try  perm it as a result of th is legislation. I t is anticipated th a t th is provision 
will have minimal impact on our departm ent’s ability to promptly advertise and 
sell permits, as required under AS 16.10.337.
While the Department of Commerce and Economic Development is neutral on 
th is legislation, there is one potential problem area th a t should be noted. 
AS 16.10.337 contains a requirement th a t all proceeds from the sale of a perm it 
in excess of the amount needed to retire the debt and cover expenses go back to 
the borrower. As a result, a person who has a loan against a limited entry 
perm it may be able to recoup a portion of his/her investment in the perm it in 
spite of a forfeiture action, whereas, a sim ilar person w ithout a loan would 
forfeit his/her entire investment.

LM/GW/dgl3353D
021689a
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TO: T r o o p e r  J o e  D ' A m i c o  DATE: F e b r u a r y  8, 1989
S.I'.S.
D i v i s i o n  o f  F i s h  a n d  F I L E  NO:

W i l d l i f e  P r o t e c t i o n  
D e p t ,  o f  P u b l i c  S a f e t y  T E L E P H O N E  NO:

5 7 0 0  E. T u d o r  R o a d
A n c h o r a g e ,  A K  9 9 5 0 7  A \ S U B J E C T :  P r o b l e m s  f o u n d

i n  AS 1 6 . 0 5 . 7 1 0

F R O M :  D a v i d  A. Ingrain-....
- M a n a g i n g  Hearing- O f f i c e r ---

C o m m e r c i a l  F i s h e r i e s  
E n t r y  C o m m i s s i o n

. P.O., B o x  K B  
J u n e a u ,  A K  [99811 ~  "—

A s  r e q u e s t e d  b y  Lt. M i l l s ,  I h a v e  p u t  t o g e t h e r  a s u m m a r y  o f  t h e  
p r o b l e m s  t h a t  w e  h a v e  i d e n t i f i e d  w i t h  A S  1 6 . 0 5 . 7 1 0  ( A t t a c h m e n t  1 
hereto')"*,'“the^statute''enacte€t-last year.: t o  ..allow a c o u r t  _to s u s p e n d  
f i s h i n g ~ p r i v i l e g e s . J : a . ^ s i m p l e ^ f i s h i n g  v i o l a t i o n s  as o p p o s e d  to 

v i o l a t i o n s ,  o f  t h e  L i m i t e d  E n t r y ’ A c t 7  "a S* T6TCT.'"J'""I'have a l s o - a t t a c h e d  
d r a f t  r e v i s i o n s  o f  t h e  s t a t u t e  f o r  y o u r : d i s c u s s i o n .

.We ( m e a n i n g  F & W P  a n d  C F E C )  e x p e r i e n c e d  p r o b l e m s  w i t h  A S  1 6 . 0 5 . 7 1 0  
s h o r t l y  a f t e r  it was e n a c t e d  l a s t  yea r .  T r o o p e r  D i c k  D y k e m a  a t  y o u r  
K i n g  S a l m o n  o f f i c e  c i t e d  L o w e l l  S t a m b a u g h  f o r  a f i s h i n g  v i o l a t i o n ,  a n d  
s h o r t l y  t h e r e a f t e r ,  S t a m b a u g h  "filed a r e q u e s t  w i t h  C F E C  t o  p e r m a n e n t l y  
t r a n s f e r  h i s  entry.. p e r m i t  t o  h i s  father'. C F E C  r e f u s e d  to c o m p l e t e  t h e  
t r a n s f e r  p e n d i n g  t h e  o u t c o m e  o f  S t a m b a u g h ' s  t r i a l .  S t a m b a u g h ' s  f a t h e r  
w e n t  t o  c o u r t  h e r e  i n  J u n e a u  a n d  o b t a i n e d  a N o v e m b e r  18 o r d e r  
( A t t a c h m e n t  2-h e r e t o )  t o  t h e  e f f e c t  t h a t  C F E C  h a s  no a u t h o r i t y  u n d e r  AS 
1 6 . 0 5 . 7 1 0  o r  a n y  o t h e r  s t a t u t e  t o  s u s p e n d  t h e  t r a n s f e r a b i l i t y  o f  a n  
e n t r y  p e r m i t  p e n d i n g  t h e  o u t c o m e " o f " a ~  Er'iai: ’ " C l e a r l y , - t h e - a b s e n c e  o f  a 
p r o v i s i o n  g r a n t i n g  s u c h  a u t h o r i t y  w a s  e i t h e r  a n  o v e r s i g h t  b y  t h e  
L e g i s l a t u r e ,  o r  it b e l i e v e d ' w e  h a d  t h e  a u t h o r i t y  e l s e w h e r e .  U n l e s s  
p e r m i t s  a r e  n o n t r a n s f e r a b l e  p e n d i n g  t h e  o u t c o m e  o f  a t r i a l ,  w e  c a n  
e x p e c t  m a n y  o t h e r s  t o  g e t  r i d  o f  t h e m  i n  a d v a n c e  o f  t r i a l  (to a 
r e l a t i v e  as S t a m b a u g h  d i d ,  to a f r i e n d ,  t o  a s p o u s e ,  e t c . )  a n d  d e f e a t  

t h e  i n t e n t  o f  t h e  s t a t u t e .

T h e  c o u r t  w a s  c l e a r l y  c o r r e c t  in r u l i n g  t h a t  t h e  c u r r e n t  v e r s i o n  
o f  A S  1 6 . 0 5 . 7 1 0  d o e s  n o t  e x p r e s s l y  g r a n t  C F E C  t h e  a u t h o r i t y  t o  s u s p e n d  
t h e  t r a n s f e r a b i l i t y  o f  a p e r m i t  p e n d i n g  t r i a l .  I h a v e  d r a f t e d  a 

p r o p o s e d  r e v i s i o n  of t h e  s t a t u t e  ( A t t a c h m e n t  3) i n c o r p o r a t i n g  a 
p r o v i s i o n  t h a t  c r e a t e s  s u c h  a s u s p e n s i o n .  T h i s  p a r t i c u l a r  p r o b l e m  is 
t h e  m o s t  g l a r i n g  d e f i c i e n c y  i n  t h e  e x i s t i n g  s t a t u t e .  S i n c e  o t h e r  
d i f f i c u l t i e s  h a v e  b e e n  e x p e r i e n c e d  a n d  o t h e r s  a r e  f o r e s e e a b l e ,  h o w e v e r ,  

I h a v e  p r o p o s e d  o t h e r  c h a n g e s  t o  t h e  s t a t u t e  as w e l l .  I h a v e  a l s o  
a t t a c h e d  a d r a f t  of t h e  m o r e  c o m p r e h e n s i v e  c h a n g e s  ( A t t a c h m e n t  4).
T h o s e  c h a n g e s  a n d  t h e  r e a s o n s  therefor?, a r e  as f o l l o w s :

FILE



As i t  c u r r e n t l y  e x i s t s ,  (a) s e t s  u p  a c o n f l i c t  w i t h  (b) 
t h a t  a c o u r t  is l i k e l y  t o  f i n d  c o n f u s i n g .  As y o u ' l l  n o t e ,
(a) l i s t s  s p e c i f i c  f i s h i n g  p r i v i l e g e s  t h a t  c a n  b e  s u s p e n d e d  
(a c o m m e r c i a l  f i s h i n g  l i c e n s e ,  a b i l i t y  t o  o b t a i n  a c o m m e r c i a l  
f i s h i n g  l i c e n s e ,  a l i m i t e d  e n t r y  p e r m i t ,  a n d  t h e  a b i l i t y  to 
obtain, a l i m i t e d  e n t r y  p e r m i t ) .  In (,b), h o w e v e r ,  r e f e r e n c e  

is m a d e  t o  t h e  s u s p e n s i o n  o f  " f i s h i n g  p r i v i l e g e s "  w i t h o u t  
s t a t i n g  w h a t  t h e y  a r e .  A  c o u r t  m i g h t  w e l l  c o n c l u d e  t h a t  t h e  
f i s h i n g  p r i v i l e g e s  i n  (b) m u s t  b e  s o m e t h i n g  d i f f e r e n t  t h a n  i n  
(a) b e c a u s e  o f  the d i f f e r e n t  l a n g u a g e  u s e d .  M y  s o l u t i o n  h a s  
b e e n  to m a k e  t h e  l a n g u a g e  i n  (a) c o m p o r t  w i t h  t h a t  i n  (b), 
i . e . ,  c o n s i s t e n t l y  r e f e r  to t h e  s u s p e n s i o n  of " f i s h i n g  
p r i v i l e g e s "  a n d  d e f i n e  t h o s e  p r i v i l e g e s  as b e i n g  t h e  p e r s o n ' s  
l i c e n s e s  a n d  p e r m i t s  a n d  t h e i r  a b i l i t y  t o  o b t a i n  o t h e r  
licenses, a n d  p e r m i t s .

A n o t h e r  p r o b l e m  w i t h  (a) is t h a t  i t ' s  v a g u e  In r e f e r r i n g  
to. w h a t  l a w s  are. i n v o l v e d .  It s a y s  t h a t  t h e  s u s p e n s i o n s  c a n  
b e  i m p o s e d  d u e  to v i o l a t i o n s  of "AS 1 6 . 0 5 . 4 4 0  - AS 1 6 . 0 5 . 6 9 0  
or. a  f ederal, or., s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  or 
r e g u l a t i o n . "  T h e  m a i n  p r o b l e m  w i t h  t h i s  l a n g u a g e  is t h a t  
" c o m m e r c i a l ,  fishing, s t a t u t e  o r  r e g u l a t i o n "  is v a g u e  a n d  
p r o b a b l y  t o o  b r o a d .  M y  p r o p o s a l  a t t e m p t s  t o  c u r e  t h o s e  
prob l e m s ,  b y  c l a r i f y i n g ,  in (_d), w h a t  l a w s  a r e  i n v o l v e d  a n d  
w h a t  is m e a n t  b y  a " c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  
r e g u l a t i o n . "

A n o t h e r  p r o b l e m  w i t h  (a) as i t  c u r r e n t l y  e x i s t s  is t h e  
" e i t h e r / o r "  a l t e r n a t i v e s  a v a i l a b l e  t o  a  judg e ,  n e i t h e r  o f  

w h i c h  a r e  e f f e c t i v e .  If t h e  j u d g e  s u s p e n d s  t h e  p e r s o n ' s  
.."commercial, fi s h i n g ,  l i c e n s e  a n d  t h e  r i g h t  t o  o b t a i n  a l i m i t e d  

e n t r y  p e r m i t , "  f o r  i n s t a n c e ,  it m a y  a p p e a r  t h a t  the p e r s o n  is 
p r e c l u d e d  f r o m  f i s h i n g ,  b u t  t h a t ' s  n o t  t r u e .  N o w h e r e  d o e s  it 
s a y  h e  c a n ’t o b t a i n  a n o t h e r  r* .ercial l i c e n s e ,  b u t  f o r  t h a t  
m a t t e r ,  h e  m a y  not. n e e '  f h e  a l r e a d y  h a s  a l i m i t e d
e n t r y  p e r m i t ,  h e  c a n  us*. -;S a c r e w m a n ' s  l i c e n s e  t o  f i s h
i n  a n y  f i s h e r y  a n d  c a n  st-.ll u s e  it t o  f i s h  as a p e r m i t  
h o l d e r  i n  t h e  f i s h e r y  f o r  w h i c h  t h e  p e r m i t  w a s  i s s u e d .  S e e  
A S  1 6 . 0 5 . 4 8 0 .  C o n v e r s e l y ,  if t h e  c o u r t  s e l e c t e d  t h e  o t h e r  
a l t e r n a t i v e  a n d  s u s p e n d e d  "o n e  o r  m o r e  o f  t h e  p e r s o n ' s  
l i m i t e d  e n t r y  p e r m i t s  a n d  t h e  p e r s o n ' s  r i g h t  t o  o b t a i n  a 

c o m m e r c i a l  f i s h i n g  l i c e n s e "  t h e  p e r s o n  s t i l l  i s n ' t  p r e c l u d e d  

f r o m  o b t a i n i n g  a n o t h e r  l i m i t e d  e n t r y  p e r m i t  t h a t  c o u l d  b e  
u s e d  in t h e  f i s h e r y  f o r  w h i c h  it w a s  i s s u e d  a n d  c o u l d  a l s o  b e  
u s e d  to c r e w  i n  a n y  f i s h e r y .  M y  s o l u t i o n  has b e e n  to d o  away, 
w i t h  t h e  " e i t h e r / o r "  a p p r o a c h  and, i n s t e a d ,  g i v e  the j u d g e  
t h e  f l e x i b i l i t y  to p e n a l i z e  t h e  o f f e n d e r  j u s t  a l i t t l e  (by 
s u s p e n d i n g  o n l y  o n e  p e r m i t ,  p e r h a p s )  o r  a l o t  (by s u s p e n d i n g  
a l l  f i s h i n g  p r i v i l e g e s ,  i.e . ,  A l l  c o m m e r c i a l  f i s h i n g  l i c e n s e s

A S  1 6 . 0 5 . 7 i 0 f a ^  S u s p e n s i o n  o f  F i s h i n g  P r i v i l e g e s .
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a n d  p e r m i t s  he m a y  h o l d  as w e l l  as h i s  a b i l i t y  to o b t a i n  

o t h e r  c o m m e r c i a l  f i s h i n g  l i c e n s e s  a n d  p e r m i t s .  Th i s  i s  d o n e  
b y  s i m p l y  r e f e r r i n g  t o  " f i s h i n g  p r i v i l e g e s ) "  as the 
L e g i s l a t u r e  has a l r e a d y  d o n e  i n  (b) a n d  t h e n  d e f i n i n g  w h a t  is 
e n c o m p a s s e d  b y  t h a t  t e r m  in ( d ) .

A S  1 6 . 0 5 . 7 1 0  fbl

S i n c e  it ' s  a p p a r e n t  t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  to 
s e v e r e l y  p u n i s h  o n e  w h o  s t e a l s  a n o t h e r ' s  f i s h i n g  g e a r ,  I h a v e  
a d d e d  l a n g u a g e  t h a t  m a k e s  it c l e a r  t h a t  a l l  of a p e r s o n ' s  
c o m m e r c i a l  f i s h i n g  p r i v i l e g e s  a r e  s u s p e n d e d .

A S  1 6 . Q 5 . 7 1 Q I C A

T h i s  is t h e  m o s t  c r u c i a l  p a r t  o f  t h e  r e v i s i o n .  I h a v e  
b u i l t  in t h e  l a n g u a g e  n e c e s s a r y  t o  m a k e  a n  e n t r y  p e r m i t  
n o n t r a n s f e r a b l e  p e n d i n g  t h e  o u t c o m e  o f  t h e  t r i a l  u n l e s s  t h e  
c o u r t  o r d e r s  t h a t  it m a y  b e  t r a n s f e r r e d .  T h i s  is a b s o l u t e l y  • 
n e c e s s a r y  t o  a v o i d  t h e  r e o c c u r r e n c e  o f  t h e  i n c i d e n t  l a s t  fall* 
i n  w h i c h  C F E C  w a s  o r d e r e d  t o  a l l o w  a d e f e n d a n t  t o  t r a n s f e r  
a w a y  h i s  p e r m i t  p r i o r  t o  t r i a l .  I h a v e  a l s o  m a d e  the 
n o n t r a n s f e r a b i l i t y - p r o v i s i o n  a p p l i c a b l e  t o  t h o s e  p e r m i t s  
f a c i n g  p o s s i b l e  s u s p e n s i o n  u n d e r  (b) b a s e d  u p o n  a t h e f t  
c o n v i c t i o n .

• - I d r a f t e d  t h e  n o n t r a n s f e r a b i l i t y  p r o v i s i o n  as I d i d ,  g i v i n g  
t h e  c o u r t  t h e  a b i l i t y  to o r d e r  C F E C  t o  a l l o w  a t r a n s f e r ,  i n  o r d e r  
t o  p r o t e c t  a n  a c c u s e d  a g a i n s t  s t a l l i n g  t a c t i c s  b y  the s t a t e  a n d  t o  
g i v e  t h e  c o u r t  t h e  d i s c r e t i o n  to a l l o w  a  t r a n s f e r  w h e n  i t ' s  c l e a r  
t o  t h e  c o u r t  t h a t  a s u s p e n s i o n  w i l l  n o t  b e  p a r t  o f  a s e n t e n c e .

A S  1 6 . 0 5 . 7 1 0 ( d )

In t h i s  d e f i n i t i o n  s e c t i o n ,  I h a v e  i n c l u d e d  t h o s e  
d e f i n i t i o n s  r e f e r r e d  t o  a b o v e  a n d  h a v e  t i g h t e n e d  up o t h e r s .

I t r u s t  t h a t  y o u  w i l l  f i n d  t h e s e  c h a n g e s  s u i t a b l e  to e n f o r c e m e n t
n e e d s .

D A I :d a n
cc: ‘ :;

B o b  E v a n s  
Lt. R o d  M i l l s
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S ec . 16.05.710. S u s p e n s io n  o f  c o m m e rc ia l  l ic e n s e  a n d  e n try  
p e rm it .  <a) A persun con v ic ted  of a m isd em eanor for v io lating  AS 
16.U5.440 —  16.05.690 or a fed era l or s ta te  com m ercial fish in g  sta tu te  
o r reg u la tio n  is, in add ition  to  o th e r p en a ltie s  provided by law . subject 
to th e  following penalties: 

t l i  upon a  firs t or second  conviction th e  cou rt m ay suspend , for a 
period of not more th a n  o n e  year,

(A i the  person 's com m ercial fish ing  license and  th e  r ig h t to obtain a 
lim ited  e n try  perm it; or

(B) one or m ore of th e  p e rs o n ’s lim ited  e n try  p erm its  a n d  the per­
son ’s r ig h t to obtain  a com m erc ia l fish in g  license; and

(2) upon a th ird  or s u b se q u e n t conviction th e  cou rt sh a ll  suspend, 
f o r 'a  period of riot m ore th a n  th ree  y ea rs ,

IA i the  person’s com m ercial fish ing  license a n d  th e  r ig h t  to  obtain  a 
lim ited  e n try  perm it; or

(B) one or more of the  p e rs o n ’s lim ited  e n try  p e rm its  a n d  the  per­
so n 's  r ig h t to obtain  a com m erc ia l fish ing  license.

fb) Upon a firs t conv ic tio n  of a person  for a v io la tio n  of AS
11.46.120 — 11.46.130 in  w h ich  the p ro p erty  is com m ercial fishing 
g e a r  as defined in  AS 16 .43 .990 , the  cou rt sh a ll, in  ad d itio n  to the 
p en a lty  im posed by law, o rd e r  a  suspension  of th e  p erso n ’s com m ercial 
fish in g  priv ileges for one y e a r . Upon a  second o r su b se q u en t convic­
tio n , the  court shall, in a d d itio n  to the  p e n a lty  im posed by law , order a 
su spension  of th e  person’s  com m ercial fish in g  p riv ileges for tw o years.

(c) D uring  th e  period fo r w h ich  a lim ited  e n try  p e rm it is suspended 
u n d e r  (a) o f th is  section a  p e rm it  card  m ay  n o t be issued  and the 
p e rm it m ay  not be tra n s fe rre d  or sold.

(d) In th is  section
(1) "com m ercial fishing lic en se ” includes a  crew  m em ber license;
(2) "L im ited  en try  p e rm it” includes an  in te rim  use  p e rm it. i§ 11 

a r t  III ch 94 SLA 1959; a m  § 1 ch 112 SLA 1961; am  § 1 ch 75 SLA 
1966; am  § 3 ch 73 SLA 1986; am §§ 1, 2 ch 46 SLA 1988)



IN T H E  S U P E R I O R  C O U R T  F C ?  

F I R S T  J U D I C I A L  D I S  

R O S S  G L E N  S T A M B A U G H ,

P l a i n t i f f ,  

v .

C O M M E R C I A L  F I S H E R I E S  E N T R Y  

C O M M I S S I O N ,  S T A T E  OF A L A S K A ,

D e f e n d a n t .

T H E  S T A T E  O F  A L A S K A  

R I O T  A T  J U N E A U

"LED IN T H E  T P iai, C O U R T ?
Ji'ATECr Al.AS**- r -7. t.ioTM.CT

lav 1 8 sea
By. H -

N o .  1 J U - 3 8 - 1 S  39 C i v i l

P R E L I M I N A R Y  I N J U N C T I O N

P l a i n t i f f  has m o v e d  f o r  i s s u a n c e  of a t e m p o r a r y
v

r e s t r a i n i n g  o r d e r .  A f t e r  n o t i c e ,  b o t h  s i d e s  w e r e  h e a r d .  T h e  

C F E C ,  t h r o u g h  c o u n s e l ,  h a s  o p p o s e d  t h e  m o t i o n .

T h e  c o u r t  has c o n s i d e r e d  t h e  b r i e f  o f  p l a i n t i f f ,  t h e  

e v i d e n c e ,  a n d  t h e  a r g u m e n t s  o f  c o u n s e l .  T h e  c o u r t  f i n d s  t h a t  

t h e  r e q u i r e m e n t s  for p r e l i m i n a r y  i n j u n c t i v e  r e l i e f  h a v e  b e e n  

f u l f i l l e d :  A S  1 6 . 0 5 . 7 1 0  a l l o w s  n o  o t h e r  c o n c l u s i o n .

It is h e r e b y  o r d e r e d  t h a t  t h e  C F E C  is e n j o i n e d  f r o m  

s u s p e n d i n g  a p p r o v a l  of t h e  l i c e n s e  t r a n s f e r  a p p l i c a t i o n  

r e g a r d i n g  L i m i t e d  E n t r y  n o .  S 0 3 T  5 5 7 0 9 U  s o l e l y  o n  t h e  b a s i s  of 

t h e  p r o p o s e d  T r a n s f e r o r 1 s p e n d i n g  c r i m i n a l  c h a r g e s .

T h e  C F E C  is h e r e b y  o r d e r e d  t o  p r o c e s s  the a p p l i c a t i o n  

in a c c o r d a n c e  w i t h  A S  1 6 . 4 3 . 1 7 0 ( b )  a n d  20 A A C  0 5 . 1 7 0 0  et s e a . ,  

w i t h o u t  r e g a r d  t o  the p o s s i b l e  c o n s e q u e n c e s  of t h e  c r i m i n a l  

a c t i o n .

T h i s  is n o t  a m a n d a t o r y  i n j u n c t i o n ,  a n d  d o e s  n o t

i f* 2  2



c o m p e l  t r a n s f e r  of t h e  p e r m i t  in q u e s t i o n ,  it m e r e l y  r e s t r s i  

s u s p e n s i o n  of t r a n s f e r  p r o c e e d i n g s  b e c a u s e  c r i m i n a l  c h a r g e s  

p e n d i n g  a g a i n s t  t h e  t r a n s f e r o r .  T h e r e f o r e ,  f o r  e x a m p l e ,  if : 

C F E C  m o v e s  u n d e r  A S  1 6 . 4 3 . 9 6 0 ,  it c l e a r l y  h a s  t h e  a u t h o r i t y  : 

s u s p e n d  t h e  p e r m i t  h o l d e r ' s  a b i l i t y  to t r a n s f e r  the p e r m i t  u: 

i s s u a n c e  of a s h o w  c a u s e  o r d e r .  A S  1 6 . 4 3 . 9 6 0 ( b ) ( 5 ) .  T h e r e  : 

a l s o  be o t h e r  b a s e s  f o r  s u c h  an a c t i o n ,  not a d d r e s s e d  h e r e .  

T h i s  c o u r t  r u l e s  o n l y  t h a t  t h e  C F E C  m a y  n o t  s u s p e n d  t r a n s f e r  

b e c a u s e  a c h a r g e  is p e n d i n g  a g a i n s t  t h e  t r a n s f e r o r .  A S  

1 6 . 0 5 . 7 1 0 .

N o  b o n d  is r e a u i r e d .
t

IT IS S O  O R D E R E D .

a r e  

t h e 

to 

on 

a v

D o n e  at J u n e a u ,  A l a s k a  thiis / S '
a
d a y  of N o v e m b e r ,  1 5 5 8

W A L T E R  L. CARPE.NETI 
S u p e r i o r  C o u r t  J u c c e

/

C E K T I K 1 C A T U J N

lire und<S4Ulgn«d aartlfiM that on >he /$ dav ol

)T)0t}'4'ry\biX    j 19 a tru? co p y  of this
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IN  THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE -  FIRST SESSION 

A B IL L

F o r an A c t e n t i t l e d :  "An A c t r e l a t i n g  t o  c o m m e rc ia l f i s h i n g  v i o l a t i o n s ;

and p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1 . AS 1 6 .0 5 .7 1 0 ( c ) i s  amended t o  re a d :

( c ) A l im i t e d  e n t r y  p e rm i t s u b je c t to  p o s s ib le  

s u s p e n s io n  bv th e  c o u r t u n d e r (a ) o r (b ) o f  t h i s  

s e c t io n  may n o t be p e rm a n e n t ly  t r a n s f e r r e d  by th e  

p e rs o n  c h a rg e d  e x c e p t upon o r d e r  o f th e  c o u r t . D u r in g  

th e  p e r io d  f o r  w h ic h  a l im i t e d  e n t r y  p e rm i t i s  

su spe nded u n d e r (a ) o r (b ) o f  t h i s  s e c t io n , , a p e rm i t 

c a rd  may n o t be is s u e d  and th e  p e rm i t may n o t be 

t r a n s f e r r e d .

S e c t io n  2 . T h is  A c t ta k e s  e f f e c t  im m e d ia te ly  u n d e r AS 0 1 . 1 0 . 0 7 0 ( c ) .

IN THE H O U S E

H O U S E  BILL NO.



IN  THE HOUSE

draft
HOUSE B IL L  NO.

IN  THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION

A B IL L

F o r an A c t e n t i t l e d :  "An A c t r e l a t i n g  t o  c o m m e rc ia l f i s h i n g  v i o l a t i o n s ;

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

♦ S e c t io n  1 . AS 1 6 .0 5 .7 1 0 ( a ) i s  re p e a le d  and re e n a c te d  to  re a d :

(a ) Upon a p e r s o n 's  f i r s t  o r se co n d c o n v i c t i o n  o f a m is d em ea n o r 

f o r  v i o l a t i n g  a f e d e r a l o r  s t a t e  c o m m e rc ia l f i s h i n g  s t a t u t e  o r 

r e g u la t i o n ,  th e  c o u r t m ay, i n  a d d i t i o n  to  o t h e r  p e n a l t i e s  im p o se d by 

la v ,  suspend any o r  a l l  o f  th e  p e r s o n 's  c o m m e rc ia l f i s h i n g  p r i v i l e g e s  

f o r  a p e r io d  o f n o t more th a n  one y e a r . Upon a t h i r d  o r  s u b s e q u e n t 

c o n v i c t i o n ,  th e  c o u r t s h a l l ,  i n  a d d i t i o n  to  o t h e r  p e n a l t i e s  im po sed 

b y la v ,  su spe nd a l l  o f th e  p e r s o n 's  c o m m e rc ia l f i s h i n g  p r i v i l e g e s  f o r  

a p e r io d  o f  n o t more th a n  th r e e  y e a r s .

♦ S e c t io n  2 . AS 1 6 .0 5 .7 1 0 ( b ) i s  am ende ! t o  re a d :

(b ) Upon a f i r s t  c o n v i c t i o n  o f  a D e rso n f o r  a v i o l a t i o n  o f AS

1 1 .4 6 .1 2 0  -  1 1 .4 6 .1 3 0  i n  v h ic h  th e  p r o p e r t y  i s  c o m m e rc ia l f i s h i n g  

g e a r as d e f in e d  i n  AS 1 6 .4 3 .9 9 0 , th e  c o u r t ; t h a l l ,  in  a d d i t i o n  t o  th e  

p e n a l t y  im po se d b y la v , o r d e r a s u s p e n s io n  c f  a l l  o f th e  p e r s o n 's  

c o m m e rc ia l f i s h i n g  p r i v i l e g e s  f o r  one y e a r . Upon a se co n d o r 

s u b s e q u e n t c o n v i c t i o n ,  th e  c o u r t s h a l l ,  i n  a d d i t i o n  to  th e  p e n a l t y  

im posed by la v , o r d e r a s u s p e n s io n  o f  a l l  o f th e  p e r s o n 's  c o m m e rc ia l 

f i s h i n g  p r i v i l e g e s  f o r  t v o  y e a r s .

and p r o v id in g  f o r  an e f f e c t i v e  d a te .



( c ) A l im i t e d  e n t r y  p e rm i t s u b je c t to  p o s s ib le  s u s p e n s io n  by 

th e  c o u r t u n d e r fa ) o r fb ) o f t h i s  s e c t i o n  may n o t be p e rm a n e n t ly  

t r a n s f e r r e d  bv th e  p e rs o n  c h a rg e d  e x c e p t upon o r d e r o f th e  c o u r t . 

D u r in g  th e  p e r io d  f o r  w h ic h  a l im i t e d  e n t r y  p e rm i t i s  suspe nded u n d e r 

(a ) o r  (b ) o f t h i s  s e c t io n ^  a p e rm i t c a r d  may n o t be is s u e d  and th e 

p e rm i t may n o t be t r a n s f e r r e d .

♦ S e c t io n  4 . AS 1 6 .0 5 .7 1 0 (d ) i s  r e p e a le d  and re e n a c te d  t o  re a d :

(d ) In  t h i s  s e c t io n :

♦ S e c t i o n  3 .  AS 1 6 . 0 5 . 7 1 0 ( c )  i s  amended t o  r e a d :

(1 ) " c o m m e rc ia l f i s h i n g  l i c e n s e "  in c lu d e s  a c revm em be r . 

l i c e n s e ;

(2 ) " l im i t e d  e n t r y  p e rm i t "  in c lu d e s  e n t r y  p e rm its  and 

in t e r im - u s e  p e rm i t s  is s u e d  u n d e r AS 1 6 .4 3 ;

(3 ) "c o m m e rc ia l f i s h i n g  s t a t u t e  o r r e g u la t i o n "  in c lu d e s  

th o s e  s t a t u t e s  fo u n d  i n  AS 1 6 .0 5 , AS 1 6 .1 0 , and 

e ls e w h e re  i n  th e  A la s k a  S ta tu te s  and th o s e  r e g u la t i o n s  

a d o p te d  by th e  B o a rd o f  F is h e r ie s  and th e  c o m m is s io n e r 

o f th e  D e p a r tm e n t o f  F is h  and Game t h a t  r e g u la t e  th e 

c o n d u c t o f  th o s e  engaged i n  c o m m e rc ia l f i s h i n g  

a c t i v i t i e s  b y e s t a b l i s h in g ' r e q u i r e m e n t s  r e l a t i n g  to  

l ic e n s e s  and p e rm i t s ; c a t c h  re c o rd s  and r e p o r t s ;  s i t e ,  

n a tu r e  and use o f f i s h i n g  v e s s e ls , s i t e s  and g e a r ; 

t im e , p la c e  and m e th od o f  ta k in g  f i s h e r y  r e s o u r c e s ; 

p o s s e s s io n , t r a n s p o r t a t i o n ,  s a le , b a r t e r ,  and w a s te o f 

f i s h e r y  r e s o u r c e s ; and o t h e r  a s p e c ts  o f c om m e rc ia l 

f i s h i n g .



(4 ) ’ c o m m e rc ia l f i s h i n g  p r i v i l e g e s "  in c lu d e s  a c om m e rc ia l 

f i s h i n g  l ic e n s e , th e  a b i l i t y  to  o b t a in  a c o m m e rc ia l 

f i s h i n g  l ic e n s e , a l im i t e d  e n t r y  p e rm i t ,  and th e  

a b i l i t y  to  o b t a in  a l im i t e d  e n t r y  p e rm i t .

♦ S e c t io n  5 . T h is  A c t ta k e s  e f f e c t  im m e d ia te ly  u n d e r AS 0 1 . 1 0 . 0 7 0 ( c ) .
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M a n y  f i s h i n g  v i o l a t o r s  

n e a r i n g  l i m i t  o f  l a w

by Andrew deValpine 
S ta ff W rite r

Close to one-third o f the fishermen ar­
rested for fishing violations so far are 
repeat offenders; one more violation and 
they could lose their permits, acording to 
the Alaska Division of Fish and W ildlife 
Protection.

Three violations in 10 years is the limit 
before the permit is taken.

“ There’s real potential,” said proteciton 
officer Lt. Tom  Schwantes. "T e n  years is 
a long time.”

Almost 30 boats have been cited from 
the Egegik district, moslty for fishing over 
the district's lines. A ll but one have plead­
ed no contest and been fined five to 
$10,000 plus forfeifing fish.

Besides losing permits, three-time 
violators will be fined three times the value 
o f the product on their boat in addition to 
a $15,000 fine. Schwantes thinks the stiff 
penalties are keeping violations down, 
though his officers have been busy. 
Especially in Egegik.

"W e  started our first big push on (June) 
20th. W e made our first cases on the 
21st.”  Schwantes said. Most offenses were

for fishing over the district’s boundary line 
some up to one mile.

“ They just get to fighting on the line and 
leap frogging,”  Schwantes said o f the 
more than 700 boats competing for salmon 
there. <\s the tides ebb and flow, Protec­
tion is going from the north to south o f the 
bay. But because o f a manpower and 
equipment shortage, enforcement officers 
can’t be on both ends o f the line at the same 
time, Schwantes said; fishing is already 
frenzied by the time enforcement arrives 
since it usually takes an hour and a half to 
go from the north end o f the line to the 
south.

Other districts in Bristol Bay have been 
relatively quiet, but none match the effort 
in Egegik. Ugashik, with 50 boats max­
imum, has only had one opening, and that 
was a "c lean”  one, Schwantes said. One 
officer characterized the season here as a 
"real gentleman's fishery.”

In the Naknek/Kvichak area, where 
more than 600 boats have registered to 
fish, the biggest problems have been with 
transfers and registration. Nor has the 
Nushagak caused problems. " I t  doesn't , 
seem to be nearly as aggressive a s, 
Egegik .”  he said. /
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SECTIONAL ANALYSIS

CS For Senate Bill 164 —  "An Act relating to additional penalties for
violation of commercial fishing laws and for the 
theft of commercial fishing gear, forfeiture of 
limited entry permits, and transfer of limited entry 
permits; and providing for an effective date."

■■■ SE6-TION-3-

f o l c i t d  Rewrites 16.05.710(a) to provide for the forfeiture of limited entry
permits upon an individual's third conviction for the violation of 
commercial fishing laws.

SECTION \  |

Clarifies the language in the existing statute. 

SECTION ̂  2 .

Prevents an individual from transferring a permit to avoid 
forfeiture or suspension by making the transfer subject to an order 
of the court.

SECTION \  3

■SECTION -

Redefines "commercial fishing license" to include a limited entry 
permit. Adds new definitions of "commercial fishing privilege" and 
"commercial fishing statute or regulation".

Requires forfeited limited entry permits to be returned to the 
Commercial Fisheries Entry Commission, unless they are being used as 
security for a loan.

[ / C l e f t Directs the Department of Commerce and Economic Development to sell 
forfeited permits that have been used as security for a loan and use 
the proceeds to pay the debt, with excess proceeds deposited in the 
ĝeneral fund._/’Prohibits the department from selling the permits to 

T/0A/ u /"~^di^ dua^ ^ ho ̂ ava ait,iwr forfaitcd-perni-fes- or-whe- have them under 
' -*7 suspension.
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SECTION \ 5

P r e v e n ts  an i n d i v i d u a l  f r o m  h o ld in g  a p e rm i t i f  t h e i r  p e rm i t s  4 ra v e - 
a - l- re a r iy h aan f r n ^ a i l r ad o r  i -£ c h a i r  p e rm i t s  a r e  u n d e r a c o u r t - o r d e r e d  
s u s p e n s io n .

V o id s  th e  t r a n s f e r  o f  a l im i t e d  e n t r y  p e rm i t i f  i t  was done i n

D e s c r ib e s  th e  p ro c e d u re s  th e  A la s k a  C om m e rc ia l F is h in g  and 
A g r i c u l t u r e  B ank s h a l l  f o l l o w  i f  a f o r f e i t e d  p e rm i t —  u se d as 
c o l l a t e r a l  f o r  a CFAB lo a n  - -  i s  r e t u r n e d  t o  CFAB. E x c e s s fu n d s  
f r o m  CFAB 's s a le  o f  th e  p e rm i t s h a l l  b e t r a n s m i t t e d  to  th e  
C om m e rc ia l F is h e r ie s  E n t r y  C om m is s io n f o r  d e p o s i t i n  th e  g e n e r a l 
fu n d .

M akes c le a r  t h a t  th e  p e n a l t i e s  i n  th e  b i l l  w i l l  n o t a p p ly  to  p e n d in g  
c a s e s . T h e y w i l l  a p p ly  t o  c r im e s  c o m m it te d  a f t e r  th e  e f f e c t i v e  d a te  
o f  t h i s  a c t .

SECTION ^  6

-SECTION -^

SECTION ̂ 7

SECTION T is  ^

Im m e d ia te  e f f e c t i v e  d a te .
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O r i g i n a l  s p o n s o r :  Z h a r o f f

I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 164 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a d d i t i o n a l  p e n a l t i e s  f o r  v i o l a ­

t i o n  o f  c o m m e r c i a l  f i s h i n g  l a w s  a n d  f o r  t h e f t  of 

c o m m e r c i a l  f i s h i n g  g e a r ,  f o r f e i t u r e  o f  l i m i t e d  e n t r y  

p e r m i t s ,  a n d  t r a n s f e r  o f  l i m i t e d  e n t r y  p e r m i t s ;  and 

p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

(a) A  p e r s o n  c o n v i c t e d  o f  a m i s d e m e a n o r  f o r  v i o l a t i n g  a sta 

c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  r e g u l a t i o n  is, i n  a d d i t i o n  t o  o t h  

p e n a l t i e s  p r o v i d e d  b y  law, s u b j e c t  t o  t h e  f o l l o w i n g / p e n a l t i e s :

(1) rf t h e  p e r s o n  h e l d  a l i m i t e d  e n £ r y  p e r m i t  at t h e  ti 

t h e  v i o l a t i o n  o c c u r r e d ,  t h e  c o u r t

(A) u p o h  t h e  p e r s o n ' s  f i l s t  o r  s e c o n d  c o n v i c t i o n  f 

v i o l a t i n g  a f e d e r a l  o L ^ s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  r e g u  

l a t i o n  w h i l e  h o l d i n g  s. llqjijred e n t r y  p e r m i t ,  m a y  s u s p e n d ,  f o r  

p e r i o d  o f  n o t  m o r e  t h a p / o n ^ y e a r ,  a n y  o r  a l l  o f  t h e  p e r s o n '  

c o m m e r c i a l  f i s h i n g  p r i v i l e g e s ;

(B) uppfi t h e  p e r s o n ' s  tfiird o r  s u b s e q u e n t  c o n v i c t i  

f o r  v i o l a t i n g  /£ f e d e r a l  o r  s t a t e  c o m m e r c i a l  f i s h i n g  s t a t u t e  

r e g u l a t i o n y w h i l e  h o l d i n g  a l i m i t e d  e n t r y  p e r m i t ,  s h a l l  f o r f e i t

( a l l }  the/ " p e r s o n ' s  l i m i t e d  e n t r y  p e r m i t s  a n d  s h a l l  s u s p e n d  the 

p e r s o n ' s  c o m m e r c i a l  f i s h i n g  p r i v i l e g e s  f o r  a p e r i o ^  o f  n o t  m o r  

an t h r e e  y e a r s ;  o r

(2) if t h e  p e r s o n  d i d  n o t  h o l d  a l i m i t e d  e n t r y  pe^piit a 

-------------------------- C S S B  164(



t m N ^ i m e  the violation occurred, the court

(A) upon the person's first or seccjnd^conviction for 

violating, a federal or state commerciaJU<fishing statute or regu­

lation whilehtit holding a limit^d^entry permit, may suspend, f o r  

a period of not m o r e ^ t h a p ^ d n e  year, any or all of the person's 

commercial fishing p ^ i v i l e ^ e ^ ; and

(B) /tipon the person>^ vthird or subsequent convictior 

for vioJL^ffing a federal or state cotfffi^rcial fishing statute 01 

regulation while not holding a limited e n t r y ^ p e r m i t , shall sus 

pend, for a period of not more than three years/\t±e person's 

commercial fishing privileges.

* ' S r e z r .— 2-, AS 16.05.710(b) is amended to read:
i> e .o. I

(b) Upon a first conviction of a person for a violation of 

AS 11.46.120 - 11.46.130 in which the property is commercial fishing 

gear as defined in AS 16.43.990, the court shall, in addition to the 

penalty imposed by law, suspend all [ORDER A SUSPENSION] of the p e r­

son's commercial fishing privileges for one year. Upon a second or 

subsequent conviction, the court shall, in addition to the penalty 

imposed by law, suspend all [ORDER A SUSPENSION] of the person's

commercial fishing privileges for two years. 

k ' Z .
* Sec. \. AS 16.05.710(c) is amended to read:

(c ) If proceedings in which a limited entry permit may be for­

feited or suspended under this section are pending against a permit 

holder, the permit may not be permanently transferred, except upon the 

order of the court in which the proceedings are pending, and a pe r m a­

nent transfer of the permit, except upon the order of the court, is 

v o i d . During the period for which a limited entry permit or the 

permit holder's privilege to hold a limited entry permit is suspended 

under [(a) OF] this section^ a permit card may not be issued to the

C S S B  1 6 4 ( R e s ) -2-



permit holder and the permit holder's permit may not be transferred or

s o l d .
3

* Sec. AS 16.05.710(d) is repealed and reenacted to read:

(d) In this section

(1) "commercial fishing license" means a limited entry 

permit or a crew member license;

(2) "commercial fishing privilege" means the privilege of 

participating in an activity for which a commercial fishing license is 

required and the privilege of obtaining and holding a commercial 

fishing license;

(3) "commercial fishing statute or regulation" means a

statute or regulation that regulates the conduct of a person engaged 

in commercial fishing activities by establishing requirements relat­

ing to fishing licenses and permits; catch records and reports; size,

nature, or use of fishing vessels, sites, and gear; time, place, or

manner of taking fishery resources; possession, transportation, sale, 

barter, or waste of fishery resources; or other aspects of commercial 

f i s h i n g ;

(4) "limited entry permit" means an entry permit or an 

interim use permit issued under AS 16.43.

axioan under

Sec. 5. NAS§1 6 . 05 . 71 0 is amended by adding a new subseptrfon to read^

(e) A limited entry permit forfeited undep^fhis section must be 

returned to the Alaska Commercial Fisheries Entry Commission. The 

limited entry permit m a ^ Q o t  be reissued, unless the limited entry 

permit is taken as security/fot\£ loan under AS 1 6.10.333 or AS 44.-

81.230 or the limitecj/'entry permit for a fishery in which new

limited entry p £ * m t s  are being issued undar AS 16.43.330. If the 

limited e n t r y p e r m i t  forfeited under this section r e t a k e n  as security

CS S B 1 6 4 ( R e s )



the limited permit must be trans

entry permit must be trans

ferred under AS 16.

(2) A S ^ r T 8 l T 2 :  

ferred'-'tincier AS 44.81.252.

ec. 6. AS 16.10.337 is amended by adding new subsections to reacT: 

\(e) An entry permit forfeited under AS 16.05.710 and aydilable 

for t r a n t e r  under this section shall be offered to the coptffiission, if 

the permit i S \ s u b j e c t  to a buy-back program u n d e r / A S  16.43.290 -

16.43.330, at a prr&e equal to the amount outstanding on the note plus 

costs the department dihsectly incurred in administering the loan. If 

the commission does not ekqrcise its right to purchase the permit 

within 30 days after it receivfess the/offer or if the permit is not 

subject to a buy-back program un a ^ r  AS 16.43.290 - 16.43.330, the

department shall promptly advertise ahd sell the permit. If the 

proceeds of the sale o f p e r m i t  exceed the amount necessary to pay 

the note in full, plus penalties, costs of administration of the note, 

and attorney f e e & \  the commissioner shall deposit\the excess in the 

general fund,/ Nothing in this subsection affects tms. right of the 

commissiofrer to institute legal action for a deficiency resulting from 

the sale of a permit forfeited under AS 16.05.710. In addirsun to a 

deficiency, the debtor is liable for the costs of a d m i n i s t e r i n g  the 

note and for costs and attorney fees

5ec. $  C f j p ^ T h e  department may not sell an entry permit under this 

section to a person]who— ha_s— fo r f e i ted— an— inter£m~u-fre— or— entry pormic 

jbm d g f  "AG 16.05. 7>0*-or-l whose privilege to obtain or hold an entry 

permit is suspended under AS 16.05.710.

* Sec. \ !  AS 16.43.140 is amended by adding a new subsection to read:

(d) A person may not hold an interim-use or entry permit issued 

or transferred under this chapter or transferred under AS 16.10.337 or 

CSSB 164(Res) -4-



AS 44.81 .250 or 44.81 .252, if the person -fra-s — ever- forfe-itod an inter-

-±tb~ u s -c or entry p ermit under AS 1 6 i 05 . 71-0--or the pcrs-on- is subject to 

a current order under AS 16.05.710 suspending the person's privilege 

to obtain or hold an interim use or entry permit.

* Sec. y T  AS 16.43.170 is amended by adding a new subsection to read:

(f) The permanent transfer of an entry permit is void if p r o­

ceedings in which the entry permit may be -froyfcited-e r  suspended under 

AS 16.05.710 are pending against the permit holder at the time of 

transfer unless the transfer of the entry permit is ordered by the 

court in which the proceedings are pending. 

i c . 9. AS 44.81 is amended by adding a new section to read:

>c. 44.81.252. TRANSFER OF ENTRY PERMITS AFTER F O R F ^ T U R E .  (a) 

Upon forfeiture under AS 16.05.710 of an entry permit t jr fa t is taken as 

security for £ \ l o a n  under AS 44.81.230, the bapk'" shall offer the 

commission a r i g h t \ p f  first refusal, if the pdrmit is subject to a 

buy-back program underN^S 16.43.290 - 1 6 . 4 3 0 3 0 ,  at a price equal to 

the amount outstanding on Nthe note plu£ costs the bank directly in­

curred in administering the

(b) If the commission dg^sNriot exercise its right of first 

refusal within 30 days after/it receives the offer, or if the permit 

is not subject to a buy-^dck program u n d e ^  AS 16.43.290 - 16.43.330, 

the bank shall promptly'sell the permit to a qualified person, chosen 

as provided in this/ subsection, who assumes the\note subject to all 

rights and liabilities of the original debtor. Thev commission shall 

provide the bpnk with a list of persons chosen by l o t t ^ y  who qualify 

as transferees of entry permits under AS 16.43 and regulatitms adopted 

by the commission and who have met the residency and commercial fish­

ing participation requirements of AS 44 . 81 . 21 0(a) (20). The b a n k \ h a l l  

thfen determine, in order of presentation, any remamri

C S S B  1 6 4 ( R e s )



ic a tio n s . The bank shall allow the first applicant m e e t i n g  all 

qualifications to assume the note. If the commission is unable to

provide a list of one or more qualified persons wirthin 15 days, or if

no person l i s t e a N ^  determined by the bank to be qualified to assume 

the note, the bank m&Y sell the p e r m i t / t o  an individual commercial

fisherman who has been a N s t a t e  resident for two years immediately

preceding the data of the s a l e / s v ^

(c) If the proceeds of/the saTe exceed the amount necessary to 

pay the note in full, p^us p e n a l t i e s , x o s t s  of administration of the 

note, and attorney fees, the bank shall us^msmit the excess to the 

commission for dp^osit in the general fund. x.

(d) Nooning in this section affects the right of the bank to 

institute/legal action for a deficiency resulting from\.the sale of a 

permit/'rorfeited under AS 16.05.710. In addition to a deficiency, the 

debtor is liable for the costs of administering the note and fbr costs 

and attorney fees. _____________________  ___________________

* Sec. The provisions of this Act are applicable to cases involving

a commercial fishing violation or theft of commercial fishing gear that 

occurs on or after the effective date of this Act.

* Sec. N,,. This Act takes effect immediately under AS 01.10.070(c).
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Original sponsor: Zharoff

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 164 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to additional penalties for viola­

tion of commercial fishing laws and for theft of 

commercial fishing gear, forfeiture of limited entry 

permits, and transfer of limited entry permits; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.710(a) is repealed and reenacted to read:

(a) A person convicted of a misdemeanor for violating a state

commercial fishing statute or regulation is, in addition to other

penalties provided by law, subject to the following penalties:

(1) if the person held a limited entry permit at the time 

the violation occurred, the court

(A) upon the person's first or second conviction for

violating a federal or state commercial fishing statute or regu­

lation while holding a limited entry permit, may suspend, for a

period of not more than one year, any or all of the person's 

commercial fishing privileges; and

(B) upon the person's third or subsequent conviction

for violating a federal or state commercial fishing statute or 

regulation while holding a limited entry permit, shall forfeit 

all the person's limited entry permits and shall suspend the 

person's commercial fishing privileges for a period of not more 

than three years; or

(2) if the person did not hold a limited entry permit at

-1- CSSB 164(Res)
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the time the violation occurred, the court

(A) upon the person's first or second c o n v i c t i c t for 

violating a federal or state commercial fishing statute or regu­

lation while not holding a limited entry permit, may suspend, for 

a period of not more than one year, any or all of the person's 

commercial fishing privileges; and

(B) upon the person's third or subsequent conviction 

for violating a federal or state commercial fishing statute or 

regulation while not holding a limited entry permit, shall sus­

pend, for a period of not more than three years, the person's 

commercial fishing privileges.

* Sec. 2. AS 16.05.710(b) is amended to read:

(b) Upon a first conviction of a person for a violation of 

AS 11.46.120 - 11.46.130 in which the property is commercial fishing 

gear as defined in AS 16.43.990, the court shall, in addition to the 

penalty imposed by law, suspend all [ORDER A SUSPENSION] of the p e r­

son's commercial fishing privileges for one year. Upon a second or 

subsequent conviction, the court shall, in addition to the penalty 

imposed by law, suspend all [ORDER A SUSPENSION] of the person's 

commercial fishing privileges for two years.

* Sec. 3. AS 16.05.710(c) is amended to read:

(c ) If proceedings in which a limited entry permit may be for­

feited or suspended under this section are pending against a permit 

holder, the permit may not be permanently transferred, except upon the 

order of the court in which the proceedings are pending, and a pe r m a­

nent transfer of the permit, except upon the order of the court, is 

v o i d . During the period for which a limited entry permit or the 

permit holder's privilege to hold a limited entry permit is suspended

under [(a) OF] this section^ a permit card may not be issued to the 
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1 permit holder and the permit holder's permit may not be transferred or

2 sold.

3 * Sec. 4. AS 16.05.710(d) is repealed and reenacted to read:

4 (d) In this section

5 (1) "commercial fishing license" means a limited entry

6 permit or a crew member license;

7 (2) "commercial fishing privilege" means the privilege of

8 participating in an activity for which a commercial fishing license is

9 required and the privilege of obtaining and holding a commercial 

fishing license;

(3) "commercial fishing statute or regulation" means a 

12j; statute or regulation that regulates the conduct of a person engaged

in commercial fishing activities by establishing requirements relat­

ing to fishing licenses and permits; catch records and reports; size, 

nature, or use of fishing vessels, sites, and gear; time, place, or 

manner of taking fishery resources; possession, transportation, sale, 

barter, or waste of fishery resources; or other aspects of commercial

10

11

13

I!
14

15

16 

17

18 | fishing;

19 ; (4) "limited entry permit" means an entry permit or an

20

21

22

23

24

25

26

27

28 

29

interim use permit issued under AS 16.43.

* Sec. 5. AS 16.05.710 is amended by adding a new subsection to read:

(e) A limited entry permit forfeited under this section must be 

returned to the Alaska Commercial Fisheries Entry Commission. The 

limited entry permit may not be reissued, unless the limited entry 

permit is taken as security for a loan under AS 1 6.10.333 or AS 44.-

81.230 or the limited entry permit is for a fishery in which new 

limited entry permits are being issued under AS 16.43.330. If the 

limited entry permit forfeited under this section is taken as security 

for a loan under
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(1) AS 16.10.333, the limited entry permit must be trans­

ferred under AS 16.10.337; or

(2) AS 44.81.230, the limited entry permit must be trans­

ferred under AS 44.81.252.

* Sec. 6. AS 16.10.337 is amended by adding n e w  subsections to read:

(e) An entry permit forfeited under AS 16.05.710 and available 

for transfer under this section shall be offered to the commission, if

the permit is subject to a buy-back program under AS 16.43.290 -

16.43.330, at a price equal to the amount outstanding on the note plus 

costs the department directly incurred in administering the loan. If 

the commission does not exercise its right to purchase the permit 

within 30 days after it receives the offer or if the permit is not 

subject to a buy-back program under AS 16.43.290 - 16.43.330, the

department shall promptly advertise and sell the permit. If the 

proceeds of the sale of a permit exceed the amount necessary to pay 

the note in full, plus penalties, costs of administration of the note, 

and attorney fees, the commissioner shall deposit the excess in the 

general fund. Nothing in this subsection affects the right of the 

commissioner to institute legal action for a deficiency resulting from 

the sale of a permit forfeited under AS 16.05.710. In addition to a 

deficiency, the debtor is liable for the costs of administering the 

note and for costs and attorney fees.

(f) The department may not sell an entry permit under this 

section to a person who has forfeited an interim-use or entry permit 

under AS 16.05.710 or whose privilege to obtain or hold an entry 

permit is suspended under AS 16.05.710.

* Sec. 7. AS 16.43.140 is amended by adding a new subsection to read:

(d) A person may not hold an interim-use or entry permit issued 

or transferred under this chapter or transferred under AS 16.10.337 or 
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AS 44.81.250 or 44.81.252, if the person has ever forfeited an inter­

im-use or entry permit under AS 16.05.710 or the person is subject to 

a current order under AS 16.05.710 suspending the person's privilege 

to obtain or hold an interim use or entry permit.

* Sec. 8. AS 16.43.170 is amended by adding a new subsection to read:

(f) The permanent transfer of an entry permit is void if p r o­

ceedings in which the entry permit may be forfeited or suspended under 

AS 16.05.710 are pending against the permit holder at the time of 

transfer unless the transfer of the entry permit is ordered by the 

court in which the proceedings are pending.

* Sec. 9. AS 44.81 is amended by adding a new section to read:

Sec. 44.81.252. TRANSFER OF ENTRY PERMITS AF T E R  FORFEITURE. (a)

Upon forfeiture under AS 16.05.710 of an entry permit that is taken as

security for a loan under AS 44.81.230, the bank shall offer the

commission a right of first refusal, if the permit is subject to a 

buy-back program under AS 16.43.290 - 16.43.330, at a price equal to 

the amount outstanding on the note plus costs the bank directly in­

curred in administering the loan.

(b) If the commission does not exercise its right of first 

refusal within 30 days after it receives the offer, or if the permit 

is not subject to a buy-back program under AS 16.43.290 - 16.43.330, 

the bank shall promptly sell the permit to a qualified person, chosen 

as provided in this subsection, who assumes the note subject to all 

rights and liabilities of the original debtor. The commission shall 

provide the bank with a list of persons chosen by lottery who qualify 

as transferees of entry permits under AS 16.43 and regulations adopted 

by the commission and who have met the residency and commercial rish- 

ing participation requirements of AS 44.81.210(a)(20). The bank shall 

then determine, in order of presentation, any remaining
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1 qualifications. The bank shall allow the first applicant meeting all

2 qualifications to assume the note. If the commission is unable to

3 provide a list of one or more qualified persons within 15 days, or if

4 I no person listed is determined by the bank to be qualified to assumej|
5 the note, the bank may sell the permit to an individual commercial

6 1 fisherman who has been a state resident for two years immediately
I;

7 preceding the date of the sale.

8II (c) If the proceeds of the sale exceed the amount necessary to 

pay the note in full, plus penalties, costs of administration of the

10

1 1

12

note, and attorney fees, the bank shall transmit the excess to the 

commission for deposit in the general fund.

(d) Nothing in this section affects the right of the bank to
II

13 institute legal action for a deficiency resulting from the sale of a

permit forfeited under AS 16.05.710. In addition to a deficiency, the14

15 debtor is liable for the costs of administering the note and for costs

16

17

and attorney fees.

* Sec. 10. The provisions of this Act are applicable to cases involving 

18: a commercial fishing violation or theft of commercial fishing gear that

19, occurs on or after the effective date of this Act.

20 * Sec. 11. This Act takes effect immediately under AS 01.10.070(c).

2 1 :

2 2 :

23

24

25

26

27

28 

29
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6-0309H 

Utermohle 
A/20/89

O r i g i n a l  s p o n s o r :  Z h a r o f f

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 16A (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to additional penalties for v i o l a­

tion of commercial fishing laws and for theft of

commercial fishing gear and to transfer of limited 

entry permits; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.710(b) is amended to read:

(b) Upon a first conviction of a person for a violation of 

AS 11.A6.120 - 1 1.46.130 in which the property is commercial fishing 

gear as defined in AS 16.43.990, the court shall, in addition to the 

penalty imposed by law, suspend all [ORDER A SUSPENSION] of the p e r­

son's commercial fishing privileges for one year. Upon a second or 

subsequent conviction, the court shall, in addition to the penalty 

imposed by law, suspend all [ORDER A SUSPENSION] of the person's

commercial fishing privileges for two years.

* Sec. 2. AS 16.05.710(c) is amended to read:

(c ) If proceedings in which a limited entry permit may be sus­

pended under this section are pending against a person, the permit mav 

not be permanently transferred, except upon the order of the court in 

which the proceedings are pending, and a permanent transfer of the 

permit, except upon the order of the court, is void. During the

period for which a p e r s o n ' s limited entry permit or a person's p r i v i­

lege to obtain a limited entry permit is suspended under [(a) OF] this

section^ a permit card may not be issued to the person and the p e r­

son 1s permit may not be transferred or sold.
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(d) In this section

(1) "commercial fishing license" means a limited entry 

permit or a crew member license;

(2) "commercial fishing privilege" means the privilege of 

participating in an activity for which a commercial fishing license is 

required and the privilege of obtaining and holding a commercial 

fishing license;

(3) "commercial fishing statute or regulation" means a

statute or regulation that regulates the conduct of a person engaged 

in commercial fishing activities by establishing requirements r e l a t­

ing to fishing licenses and permits; catch records and reports; size,

nature, or use of fishing vessels, sites, and gear; time, place, or

manner of taking fishery resources; possession, transportation, sale, 

barter, or waste of fishery resources; or other aspects of commercial 

f i s h i n g ;

(4) "limited entry permit" means an entry permit or an 

interim-use permit issued under AS 16.43.

Sec. 4. AS 16.10.337 is amended by adding a new subsection to read:

(e) The department may not sell an entry permit under this 

section to a person whose privilege to obtain or hold an entry permit 

is suspended under AS 16.05.710.

Sec. 5. AS 16.-3.140 is amended by adding a new subsection to read:

(d) A person may not hold an interim-use or entry permit issued 

or transferred under this chapter or transferred under AS 16.10.337 or 

AS 44.81.250 or 44.81.252, if the person is subject to a current order 

under AS 16.05."10 suspending the person's privilege to obtain or hold 

an interim-use or entry permit.

Sec. 6. AS 16.-3.170 is amended by adding a new subsection to read:

Sec. 3. A S 1 6 .0 5. 71 0( d)  is r e p e a l e d  a n d  r e e n a c t e d  to read:



(f) The permanent transfer of an entry permit is void if p r o­

ceedings in which the entry permit may be suspended under AS 16.05.710 

are pending against the permit holder at the time of transfer unless 

the transfer of the entry permit is ordered by the court in which the 

proceedings are pending.

* Sec. 7. The provisions of this Act are applicable to cases involving 

a commercial fishing violation or theft of commercial fishing gear that 

occurs on or after the effective date of this Act.

* Sec. 8. This Act takes effect immediately under AS 01.10.070(c).
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Sec. 16.05.710. Suspension of commercial license and entry 
permit. ia) A person convicted of a misdemeanor for violating AS 
16.U5.44U — 16.05.690 or a federal or state commercial fishing statute 
or regulation is, in addition to other penalties provided by law. subject 
to the following penalties:
(It upon a first or second conviction the court may suspend, for a 

period of not more than one year.
(A) the person's commercial fishing license and the right to obtain a 

limited entry permit: or
(B) one or more of the person’s limited entry permits and the per­

son’s right to obtain a commercial fishing license; and
(2) upon a third or subsequent conviction the court shall suspend, 

for 'a period of riot more than three years,
(At the person’s commercial fishing license and the right to obtain a 

limited entry permit; or /’
(B) one or more of the person’s limited entry permits and the per­

son's right to obtain a commercial fishing license.

(b) Upon a first conviction of a person for a violation of AS
11.46.120 — 11.46.130 in which the property is commercial fishing 
gear as defined in AS 16.43.990, the court shall, in addition to the 
penalty imposed by law, order a suspension of the person’s commercial 
fishing privileges for one year. Upon a second or subsequent convic­
tion, the court shail, in addition to the penalty imposed by law, order a 
suspension of the person’s commercial fishing privileges for two years.
(c) During the period for which a limited entry permit is suspended 

under (a) of this section a permit card may not be issued and the 
permit may not be transferred or sold.
(d) In this section
(1) "commercial fishing license” includes a crew member license;
(2) "Limited entry permit" includes an interim use permit. (§ 11 

art ID ch 94 SLA 1959; am § 1 ch 112 SLA 1961; am 5 1 ch 75 SLA 
1966; am § 3 ch 73 SLA 1986; am §§ 1. 2 ch 46 SLA 1988)



A l a s k a  S t a t e  L e g i s l a t u r e
P.O. BOX 405, KODIAK. ALASKA 99615 (9T7) 486-5259

DURING SESSION:

P.O. BOX V. JU N E A U  ALASKA 99811 •  (907) 465-3473 •  465-3474

 — i:— ____________ —  DISTRICT N    ~  _________________________
ALASKA PENINSULA •  ALEUTIAN  CHAIN •  BRISTOL BAY •  KODIAK ISLAND •  LAKE CLARKLAKE ILIAMNA •  PRIBILOF ISLANDS •  SHUM AG IN  ISLANDS

S e n a t o r  F r e d  F. Z h a r o f f

S E C T I O N A L  A N A L Y S I S

CS F o r  S e n a t e  B i l l  1 6 4  —  " A n  A c t  r e l a t i n g  t o  a d d i t i o n a l  p e n a l t i e s  for

v i o l a t i o n  o f  c o m m e r c i a l  f i s h i n g  l a w s  a n d  f o r  t h e  

t h e f t  o f  c o m m e r c i a l  f i s h i n g  g e a r ,  f o r f e i t u r e  o f  

l i m i t e d  e n t r y  p e r m i t s ,  a n d  t r a n s f e r  o f  l i m i t e d  e n t r y  

p e r m i t s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S E C T I O N  1

R e w r i t e s  1 6 . 0 5 . 7 1 0 ( a )  t o  p r o v i d e  f o r  t h e  f o r f e i t u r e  o f  l i m i t e d  e n t r y  

p e r m i t s  u p o n  a n  i n d i v i d u a l ' s  t h i r d  c o n v i c t i o n  f o r  t h e  v i o l a t i o n  o f  

c o m m e r c i a l  f i s h i n g  l a w s .

S E C T I O N  2

C l a r i f i e s  t h e  l a n g u a g e  i n  t h e  e x i s t i n g  s t a t u t e .

S E C T I O N  3

P r e v e n t s  a n  i n d i v i d u a l  f r o m  t r a n s f e r r i n g  a p e r m i t  to a v o i d  

f o r f e i t u r e  o r  s u s p e n s i o n  b y  m a k i n g  the t r a n s f e r  s u b j e c t  to a n  o r d e r  

o f  the c o u r t .

S E C T I O N  4

R e d e f i n e s  " c o m m e r c i a l  f i s h i n g  l i c e n s e "  to i n c l u d e  a l i m i t e d  e n t r y  

p e r m i t .  A d d s  n e w  d e f i n i t i o n s  o f  " c o m m e r c i a l  f i s h i n g  p r i v i l e g e "  a n d  

" c o m m e r c i a l  f i s h i n g  s t a t u t e  o r  r e g u l a t i o n " .

S E C T I O N  5

R e q u i r e s  f o r f e i t e d  l i m i t e d  e n t r y  p e r m i t s  t o  b e  r e t u r n e d  t o  t h e  

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n ,  u n l e s s  t h e y  a r e  b e i n g  u s e d  a s  

s e c u r i t y  f o r  a l o a n .

S E C T I O N  6

D i r e c t s  the D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  to s e l l  

f o r f e i t e d  p e r m i t s  t h a t  h a v e  b e e n  u s e d  a s  s e c u r i t y  f o r  a l o a n  a n d  u s e  

t h e  p r o c e e d s  to p a y  th e d e b t ,  w i t h  e x c e s s  p r o c e e d s  d e p o s i t e d  i n  t h e  

g e n e r a l  fund. P r o h i b i t s  the d e p a r t m e n t  f r o m  s e l l i n g  t h e  p e r m i t s  to 

i n d i v i d u a l s  w h o  h a v e  e i t h e r  f o r f e i t e d  p e r m i t s  o r  w h o  h a v e  t h e m  u n d e r  

s u s p e n s i o n .



C S S B  1 6 4  s e c t i o n a l  a n a l y s i s  -  p a g e  2

S E C T I O N

S E C T I O N

S E C T I O N

S E C T I O N

S E C T I O N

P r e v e n t s  a n  i n d i v i d u a l  f r o m  h o l d i n g  a p e r m i t  if t h e i r  p e r m i t s  h a v e  

a l r e a d y  b e e n  f o r f e i t e d  o r  if t b 2i r  p e r m i t s  a r e  u n d e r  a c o u r t - o r d e r e d  

s u s p e n s i o n .

V o i d s  t h e  t r a n s f e r  o f  a  l i m i t e d  e n t r y  p e r m i t  if it w a s  d o n e  i n  

v i o l a t i o n  o f  a  f o r f e i t u r e  or s u s p e n s i o n  o r d e r .

D e s c r i b e s  t h e  p r o c e d u r e s  t h e  A l a s k a  C o m m e r c i a l  F i s h i n g  a n d

A g r i c u l t u r e  B a n k  s h a l l  f o l l o w  i f  a  f o r f e i t e d  p e r m i t  —  u s e d  as 

c o l l a t e r a l  f o r  a C F A B  l o a n  —  is r e t u r n e d  to C F A B .  E x c e s s  f u n d s

f r o m  C F A B ' s  s a l e  o f  t h e  p e r m i t  s h a l l  b e  t r a n s m i t t e d  to t h e

C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  f o r  d e p o s i t  i n  t h e  g e n e r a l

f u n d .

M a k e s  c l e a r  t h a t  t h e  p e n a l t i e s  i n  t h e  b i l l  w i l l  n o t  a p p l y  t o  p e n d i n g  

c a s e s .  T h e y  w i l l  a p p l y  t o  c r i m e s  c o m m i t t e d  a f t e r  t h e  e f f e c t i v e  d a t e  

o f  t h i s  ac t.

i m m e d i a t e  e f f e c t i v e  d a t e .



§ 16 .05.710 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 16 .05.710

will be personally accompanied while hunting by a person who is 
qualified under the terms of (a) of this section. A person who falsifies 
the required affidavit is guilty of perjury under AS 11.56.200.
(c) [Repealed, § 27 ch 71 SLA 1986.]
(d) A nonresident who violates (a) of this section, or who fails to 

furnish an affidavit under (b) or (e) of this section, is guilty of a misde­
meanor and upon conviction is punishable by imprisonment for not 
more than one year, or by a fine of not more than $5,000, or by both.
(e) An applicant for a nonresident big game tag for the taking of 

moose or caribou shall first furnish to the state, on a form provided by 
the state, an affidavit showing where the applicant will be hunting 
and what guiding, transportation, or other big game hunting services 
the applicant will be employing. A person who falsifies an affidavit 
under this subsection is guilty of peijury under AS 11.56.200. (§ 1 ch 
86 SLA 1967; am §§ 39, 40 ch 59 SLA 1982; am § 1 ch 74 SLA 1982; 
am § 1 ch 111 SLA 1984; am §§ 24, 25, 27 ch 71 SLA 1986; am §§ 9, 
10 ch 160 SLA 1988)

Effect o f amendment}). —  The 1988 serted "or (e)" in subsection (d) and added 
amendment, effective June 17, 1988, in- subsection (e).

Article 4. L i c e n s i n g  of C o m m e r c i a l  F i s h i n g  C r e w m e m b e r s

a n d  Vessels.

S ec tio n  S ec tio n
710. Suspension of commercial license 723. M isdemeanor commercial fishing 

and entry perm it penalties
720. (Repealed!
722. Strict liability ccmmercial fishing 

penalties

Sec. 16.05.710. Suspension of commercial license and entry 
permit, (a) A person convicted of a misdemeanor for violating AS
16.05.440 — 16.05.690 or a federal or state commercial fishing statute 
or regulation is, in addition to other penalties provided by law, subject 
to the following penalties;
(1) upon a first or second conviction the court may suspend, for a 

period of not more than one year,
(A) the person’s commercial fishing license and the right to obtain a 

limited entry permit; or
(B) one or more of the person’s limited entry permits and the per­

son’s right to obtain a commercial fishing license; and
(2) upon a third or subsequent conviction the court shall suspend, 

for a period of not more than three years,
(A * the person’s commercial fishing license and the right to obtain a 

limited entry permit; or
(Bi one or more of the person’s limited entry permits and the per­

son’s right to obtain a commercial fishing license.
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d. 

a

(b ) U p o n  a  f i r s t  c o n v ic t io n  o f  a p e rso n  for a v io la t io n  o f  A S
1 1 .4 6 .1 2 0  —  1 1 .4 6 .1 3 0  in  w h ic h  th e  p ro p e r ty  is  c o m m e rc ia l f i s h in g  
g e a r  a s  d e fin e d  in  A S  16 .4 3 .9 9 0 , th e  c o u r t  sh a ll, in  a d d itio n  to  th e  
p e n a lty  im p o se d  b y  law , o rd e r  a  su sp e n s io n  o f  th e  p e r so n ’s  co m m e rc ia l 
f i s h in g  p r iv i le g e s  for o n e  y e a r . U p o n  a  se co n d  or su b se q u e n t  c o n v ic ­
t io n , th e  c o u r t  s h a l l ,  in  a d d it io n  to  th e  p e n a l ty  im p o se d  b y  law , o rd e r  a 
su sp e n s io n  o f  t h e  p e rso n ’s  co m m e rc ia l f i s h in g  p r iv i le g e s  fo r  tw o  y e a r s .

(c) D u r in g  th e  p e rio d  fo r  w h ic h  a l im ite d  entry- p e r m it  i s  su sp e n d e d  
u n d e r  (a ) o f  t h i s  se c t io n  a  p e rm it  ca rd  m a y  no t be  is s u e d  and  th e  
p e rm it  m a y  n o t  be  t r a n s fe r r e d  or so ld .

(d ) In  t h i s  se c t io n
( 1 )  " c o m m e rc ia l f i s h in g  l ic e n se ” in c lu d e s  a  cre w  m e m b e r  l ice n se ;
(2 ) " L im ite d  e n t r y  p e r m it” in c lu d e s  a n  in te r im  u s e  p e rm it. (§ 1 1  

a r t  I I I  ch  94  S L A  1959 ; a m  § 1  ch  1 1 2  S L A  1 9 6 1 ; a m  § 1  ch  75 S L A  
19 6 6 ; a m  § 3 c h  73 S L A  19 8 6 ; am  §§ 1 , 2  ch  46 S L A  1988 )

Effect o f am endm en ts. —  The 1988 SLA 1988, which amended this section, 
amendment, affective May 25, 1988, re- provides: "Notwithstanding the provisions 
pealed and reenacted subsection ta), of this Act, in a case pending on May 25, 
which formerly related to the same sub- 1988 involving a commercial fishing vio- 
ject matter, and added subsections (c) and lation tha t occurred before May 25, 1988, 
(d). the court shall apply the law that was in

E d ito r’s no tes. —  Section 6 of ch. 46, effect on the date the violation occurred."

Sec. 16.05.720. Penalties. [Repealed, § 5 ch 46 SLA 1988.]

S e c .  1 6 ,05.r">l2. S t r i c t  l i a b i l i t y  c o m m e r c i a l  f i s h i n g  p e n a l t i e s ,
(a ) A  p e rso n  w h o  w i th o u t  a n y  cu lp a b le  m e n ta l s t a t e  v io la te s  A S
16 .05 .440  —  16 .('5 .690 , o r  a  re g u la tio n  o f  th e  B o a rd  o f  F i s h e r ie s  o r th e  
d e p a r tm e n t  g o v t r n in g  co m m e rc ia l f ish in g ,  i s  g u i l ty  o f  a  v io la t io n  a n d  
u p o n  c o n v ic t io n  is  p u n ish a b le  b y  a f in e  o f  n o t m o re  th a n

( 1 )  $ 3 ,000  fo r  a  f i r s t  c o n v ic t io n ; a n d
(2 ) $ 6 ,000  fo r  a  se co n d  o r  su b se q u e n t  co n v ic tio n .
(b ) In  a d d it io n , th e  c o u r t  s h a l l  o rd e r fo r fe i tu r e  o f a n y  f ish ,  or i t s  fa ir  

m a rk e t v a lu e , ta k e n  or r e ta in e d  a s  a  r e s u l t  o f  th e  c o m m is s io n  o f  th e  
v io la tio n . F o r  p u rp o se s  o f  t h i s  su b se c t io n , i t  is  a r e b u tta b le  p r e s u m p ­
tio n  th a t  a l l  f i s h  fo u n d  on  b oa rd  a f i s h in g  v e s se l  u se d  in  o r in  a id  o f  a
v io la tio n , o r  fo u n d  a t  th e  f i s h in g  s ite ,  w e re  ta k e n  or r e ta in e d  in  v io la ­
tio n  o f  A S  16 .0 5 .4 4 0  — 16 .0 5 .6 9 0  or a co m m e rc ia l f i s h e r ie s  r e g u la tio n  
o f  th e  B o a rd  o f  F i s h e r ie s  o r  th e  d e p a r tm e n t. It i s  th e  d e fe n d a n t’s  
b u rd e n  to  sh o w  b y  a p re p o n d e ra n ce  o f  th e  e v id e n ce  t h a t  f i s h  on b o a rd  
or a t  th e  s i t e  w e re  la w fu l ly  ta k e n  a n d  re ta in e d .

(c ) A  p e rso n  ch a rg e d  w i th  a v io la t io n  u n d e r  th i s  s e c t io n  i s  e n t i t le d  
to  a  tr ia l b y  c o u r t  b u t n o t  b y  ju r y ,  a n d  is  n o t e n t it le d  to  r e p re se n ta tio n  
a t  p u b lic  e x p e n se . (§ 3 ch  46  S L A  19 8 8 )

§ 16.05.720 F i s h  a n d  G a m e  § 16.05.722



§ 1 6 .0 5 .7 2 3 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 1 6 .0 5 .7 2 3

Effective dates. —  Section 7, ch. 46, 
SLA 1988, makes this section effective 
May 25, 1988, in accordance with AS 
01.10.070(c).

E d ito r’s notes. —  Section 6 of ch. 46, 
SLA 1988, which enacted this section, pro­

vides: "Notwithstanding the provisions of 
this Act, in a case pending on May 25, 
1988 involving a commercial fishing vio­
lation tha t occurred before May 25, 1988, 
the court shall apply the law th a t was in 
effect on the date the violation occurred."

Sec. 16.05.723. M i s d e m e a n o r  c o m m e r c i a l  fishing penalties.

(a) A person who negligently violates AS 16.05.440 — 16.05.690, or a 
regulation of the board of fisheries or the department governing com­
mercial fishing, is guilty of a misdemeanor and in addition to punish­
ment under other provisions in this title, including AS 16.05.195 and 
16.05.710, is punishable upon conviction by a fine of not more than 
$15,000 or by imprisonment for not more than one year, or by both. In 
addition, the court shall order forfeiture of any fish, or its fair market 
value, taken or retained as a result of the commission of the violation, 
and the court may forfeit any vessel and any fishing gear, including 
any net, pot, tackle, or other device designed or employed to take fish 
commercially, that was used in or in aid of the violation. Any fish, or 
its fair market value, forfeited under this subsection may not also be 
forfeited under AS 16.05.195. For purposes of this subsection, it is a 
rebuttable presumption that all fish found on board a fishing vessel 
used in or in aid of a violation, or found at the fishing site, were taken 
or retained in violation of AS 16.05.440 —  16.05.690 or a commercial 
fisheries regulation of the board of fisheries or the department, and it 
is the defendant’s burden to show by a preponderance of the evidence 
that fish on board or at the site were lawfully taken and retained.
(b) If a person is convicted under this section of one of the following 

offenses, then, in addition to the penalties imposed under (a) of this 
section, the court may impose a fine equal to the gross value of the fish 
found on board or at the fishing site at the time of the violation:
(1) commercial fishing in closed waters;
(2) commercial fishing during a closed period or season;
(3) commercial fishing with unlawful gear, including a net, pot, 

tackle, or other device designed or employed to take fish commer­
cially; or
(4) commercial fishing without a limited entry permit holder on 

board if the holder is required by law or regulation to be present.
(c) Upon a third misdemeanor conviction within a period of 10 years 

for an offense listed in (b) of this section or any combination of offenses 
listed in (b) of this section, the court shall impose, in addition to any 
penalties imposed under (a) of this section, a fine equal to three times 
the gross value of the fish found on board or at the fishing site at the 
time of the offense, or a fine equal to $10,000, whichever is greater. 
(§ 3 ch 46 SLA 1988)




