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M e m o r a n d u m

T o : S e c r e t a r y ,

■ n .

.. • • 5‘j i r

F r o m : ' * 0**21*  A s s i s t a n t  S e c r e t a r y  f o r  F i s h  a n d  W i l d l i f e  a n d  P a r k s ,
V Sussn

IV •£a:

. ^ A s s i s t a n t  S e c r e t a r y  f o r  L a n d  a n d  M i n e r a l s  M a n a g e m e i iS S ^ J - ‘r;^ ,:»,. S

S u b j e c t :  D e p a r t m e n t a l  P o l i c y  o n  S e c t i o n  8 o f  t h e  A c t  o f
J u l y  2 6 ,  1 8 6 6 ,  R e v i s e d  S t a t u t e  2 4 7 7  ( R e p e a l e d ) ,  
G r a n t  o f  R i g h t - o f - W a y  f o r  P u b l i c  H i g h w a y s  ( R S  2 4 7 7 )

A l t h o u g h  R S  2 4 7 7  w a s  r e p e a l e d  n e a r l y  12  y e a r s  a g o ,  c o n t r o v e r s i e s ' - 
p e r i o d i c a l l y  a r i s e  r e g a r d i n g  w h e t h e r  a  p u b l i c  h i g h w a y  w a s  e s t a b l i s h e d - 
p u r s u a n t  t o  t h e  c o n g r e s s i o n a l  g r a n t  u n d e r  R S  2 4 7 7  a n d  t h e  e x t e n t  o f  • 
r i g h t s  o b t a i n e d  u n d e r  t h a t  g r a n t .  U n d e r  R S  2 4 7 7 ,  t h e  U n i t e d  S t a t e s  
h a d  ( h a s )  n o  d u t y  o r  a u t h o r i t y  t o  a d j u d i c a t e  a n  a s s e r t i o n  o r  ;

. a p p l i c a t i o n .  H o w e v e r ,  i t  i s  n e c e s s a r y  i n  t h e  p r o p e r  m a n a g e m e n t  o f  
F e d e r a l  l a n d s  t o  b e  a b l e  t o  r e c o g n i z e  w i t h  s o m e  c e r t a i n t y  t h e  
e x i s t e n c e ,  o r  l a c k  t h e r e o f ,  o f  p u b l i c  h i g h w a y  c r a n t s  o b t a i n e d  u n d e r -  
R S  2 4 7 7 .  •

■" - V W , l '£

• f * -  •*—

v ,

■ ~‘4f 1 .L -

•V ‘ y
- ' i

J ,y"

. w i t h  t h e  p a s s a g e  o f  t h e  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t ,  t h e  .... 
B u r e a u  o f  L a n d  M a n a g e m e n t  (B L M )  d e v e l o p e d  p r o c e d u r e s ,  p o l i c y /  a n d  
c r i t e r i a  f o r  r e c o g n i t i o n ,  i n  c o o p e r a t i o n  w i t h  l o c a l  g o v e r n m e n t s ,  o f  
t h e  e x i s t e n c e  o f  s u c h  p u b l i c , h i g h w a y s  a n d  n o t a t i o n  t o  t h e  B L M ’ s  l a n d  
r e c o r d s .  T h i s  h a s  a l l o w e d  t h e  B LM  t o  d e v e l o p  l a n d  u s e  p l a n s  a n d  t o .  
m a k e  a p p r o p r i a t e  m a n a g e m e n t  d e c i s i o n s  t h a t  c o n s i d e r  t h e  e x i s t e n c e ,  o f .  
t h e s e  h i g h w a y " . r i g h t s .  •

■A

, » .* . \w *
I s s u e s  h a v e  r e c e n t l y  b e e n  r a i s e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  o t h e r s  

• w h i c h  q u e s t i o n  n o t  o n l y  t h e  B LM  p o l i c y  b u t  a l s o  t h e  m a n a g e m e n t . '  - V ' ^ ; ^
a c t i o n s  b y  o t h e r  b u r e a u s  w i t h i n  t h e  D e p a r t m e n t .  We h a v e  h a d  t h e  B LM  
r e v i e w  a n d  r e p o r t  o n  v a r i o u s  i s s u e s  a n d  c o n c e r n s  ( A t t a c h m e n t  2 } . .  
a n d  c o n s u l t e d  w i t h  t h e  S t a t e  o f  A l a s k a ,  t h e  B LM ,  t h e  F i s h  a n d  .
W i l d l i f e  S e r v i c e ,  a n d  t h e  N a t i o n a l  P a r k  S e r v i c e .  ■ *’:• -.tyf

' "r . ’: l €
We b e l i e v e  t h a t  t h e  l a n d  m a n a g e m e n t  o b j e c t i v e s  o f  t h e  D e p a r t m e n t  w i l l  •; ,*# ; 
b e  i m p r o v e d  w i t h  a d o p t i o n  o f  a D e p a r t m e n t a l  p o l i c y  a n d  r e c o m m e n d  t h a t ' s i f i s i  

t h e  a t t a c h e d  p o l i c y  ( A t t a c h m e n t  1 )  b e  a d o p t e d  f o r  D e p a r t m e n t w i d e  'u se .V / ^ Y i!

A p p r o v e :

D a t e :

Donald Paul Hodel

DEC 07 1983

D i s a p p r o v e :

D a t e :

A t t a c h m e n t s : 1 - R S  2 4 7 7  P o i i c y
2 - B L M  R e p o r t

; ; ;

.* *\i

Celebrating the United States Constitution •'-i'Ti
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c c :  S e c r e t a r y ’ s  R e a d i n g  F i l e  ( 2 )  ,
E S  ( 8 ) :  M IB  Rm . 6 2 2 1  . ' ’
mr(2) ■ . • • • ' . A A 8 l4 g

f w  ( 2 )  1 ”, yf e

3 3 0  O f f i c i a l  ' "
3 3 0  R e a d i n g  F i l e ,  M I B  3 6 6 0  I: :*:'V

L L M - 3 3 0 : ' B i n g h a m :  3 / 4 / 8 8 ,  I B  Rm. 3 6 6 0 :  3 4 3 - 5 4 4 1 : 0 4 3 4 B 0 9  
R e v i s e d :  F W - W y m a n : 1 0 / 4 / 8 8 : 3 4 3 - 9 2 i l : R S 2 4 7 7 . 1  '■'
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RS 2477 ' '
* * - • */ i • .• . V. * •Sec cion 8 of the Act of July 26, 1866 , : ̂

Revised S ta tu te  2477 (43 U .S .C . 932.) 
Repealed October 21, 1976

. , , v.-;

S e ctio n  8 of the A ct o f Ju ly  26, 1866, provided: ‘ ' ; •

"The r ig h t  o f way fo r  the co n s tru ctio n  of highway? over p u b lic  :V '" M0
lands, not reserved fo r  p u b lic 'u se s , la  hereby granted.

‘wi
.vl?'.......

V.VI

Although th is  s ta tu te ,  43 U .S.C* 932 (RS 2477), was repealed by T i t l e  V II o f ‘I:1* T : * :
the Federal Land P o licy  and Management A ct o f October 21, 1976, 90 S ta t .  2793* - f .

many righ ts-o f-w ay  (R/W) fo r  p u b lic  highways obtained under the s ta tu te  e x i s t ;,*i
or may ex is t on lands administered by the Department and other Federal

.■i

rl.
H

t

agencies. The ex is ten ce  or lack  o f ex isten ce  o f such highway R/Ws has 
m ateria l bearing on the development and implementation o f management plans fo r  
conserva tion  system u n its  and other areas of Federal lands. Land managing '
Bureaus o f Che Department should develop, as appropriate, in te rn a l procedures 
fo r  a d m in is tra tive ly  recogn izing  those highways meeting the fo llo w in g  c r i t e r i a  . 
and recording such recognized highways on the land sta tus  re co rd s fo r  the area '• 
managed by tha t Bureau. .•'

* ' ; j ! |

A ccep tan ce: . . 'V  i"
■ • • • • • •  .(•?>

To c o n s t itu te  a cceptance , a l l  three cond itions must have been met: • v«w/&y
' • • ',,r 

1. The lands involved  must have been p u b lic  lands, net reserved  fee
p u b lic  uses, a t the time of acceptance. • , • «•£

v , . r̂

2. Some form o f co n s tru c tio n  o f the highway mu3t have o ccu rred . t .
. • 'fayr

3. The highway so constru cted  must be considered a p u b lic  highway. . s2

p u b lic  lands, not reserved fo r  pub lic  uses: lA*
, • • •• *• •

v V

P u b lic  lands were those lands of the United Sta tes th a t were open to the 
operation o f the va riou s  pub lic  land laws enacted by Congress. , t. :J !"*§

P u b lic  lands, not reserved fo r  p u b lic  uses, do not in c lu d e  p u b lic  lands 
reserved or dedicated  by A ct o f Congress, Execu tive  Order, S e c re ta r ia l  
Order, o r, In some cases, c la s s i f i c a t io n  a ction s  authorized  by s ta tu te ,  
during the ex is ten ce  o f that reserva tion  or d ed ica tio n .

P u b lic  lands, not reserved fo r  p u b lic  uses, do not in c lu d e  p u b lic  lands 
pre-empted or entered by s e t t le r s  under the p u b lic  land laws or lo ca ted  
under the mining laws which ceased to be p u b lic  lands during the pendancy 
o f the en try , cla im , or other.

C o n s tru ctio n : •'“.••‘■fttftfSi
• '  ' o • ’

Con stru ction  oust have occurred w hile the lands were p u b lic  lands, no t 
reserved fo r  p u b lic  uses. .

i’t’■ s
4.CS

• • ■ v i t f . - *fX-
vV

, - P

•v ‘ v . H k
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2
■ L^ V ' y' '•.'I ,** \ "•»*'

Con stru ction  Is  a ph ysica l a c t  of readying the highway fo r use by che ... -*V 
p u b lic  a ccord ing  to the a va ila b le  or intended node of transp orta tion  -  ' 
fo o t ,  horse, v e h ic le ,  e t c .  Removlne hisdi veg e ta tio n . movine la ree  rocks 
out of the way
co n s tru ctio n  fo r  a p a r ticu la r

e h ic le ,  e t c .  Removing high veg e ta tio n , moving large, r o c k s S#
, or f i l l i n g  lew spo ts , .e t c . ,  may be s u f f i c ie n t  as
or a p a r ticu la r  case . • , ”v ! £ * *•'

• • • I # ’'

Survey, planning, or pronouncement by p u b lic  a u th o r itie s  may in i t i a t e  
co n s tru c t io n  but does n o t, by i t s e l f ,  co n s t itu te  co n s tru c t io n . Con- : V s;
8 tru ction . must have been in i t ia te d  p r io r  to the repeal o f RS 2477 and 
a ctu a l co n s tru c tio n  oust have fo llow ed  w ith in  a reasonable time.

n*.j
Road maintenance over severa l yeatB may equal a ctua l co n s tru c t io n . V 7 7 ’ * !i

i 1 ’

The passage o f veh icle 's  by users over time may equal a ctua l c o n s tru c t io n .  ./* ,

P u b lic  Highway; •

A p u b lic  highway Is a d e f in i t iv e  route or way tha t is  free*/  open fo r  a l l  /
to use. I t  need not n e ce s sa r ily  be open to  v e h icu la r  t r a f f i c  fo r  a V'
pedestrian or pack animal t r a i l  may q u a lify .  A t o l l  road or t r a i l  i s  *
s t i l ' l  a p u b lic  highway i f  the on ly  l im ita t io n  is . the payment o f the t o l l  M
by a l l  u sers. M ultip le  ways through a general area may not q u a lify  as a '
d e f in i te  route, however, evidence nay show that one or another o f the ways 
may q u a lify . 1

The in c lu s io n  of a highway in a S ta te , county, or m unicipal road system 
co n s t itu te s  being a p u b lic  highway. .

Expenditure o f co n s tru c t io n  or maintenance money by an appropriate p u b lic  ;.v
• body is  evidence o f the highway .being a p u b lic  highway. , ‘

* * ‘

Absent evidence to the con tra ry , a statem ent by an appropriate p u b lic  body
that the highway was and s t i l l  i s  considered a p u b lic  highway w i l l  be . v
accep ted . •

A n c il la ry  uses or f a c i l i t i e s  usual to p u b lic  highways; .
* * .7.* •

F a c i l i t i e s  3uch as road drainage d it ch e s ,  back and fro n t s lopes, tu rn ou ts , .J )
r e s t  areas, and the l ik e ,  tha t f a c i l i t a t e  use o f the highway by the p u b lic  *.• ' a
are considered part o f the p u b lic  highway R/W grant. ' •

Other f a c i l i t i e s  such as telephone l in e s ,  e l e c t r i c  lin ea , e t c . ,  th a t were
o ften  placed along highways do not f a c i l i t a t e  use o f the highway and are /’
not considered part of the p u b lic  highway R/W grant. , An ex cep tion  i s  the 
placement o f such f a c i l i t i e s  aloag such R/W grants on lands adm inistered •
by the Bureau o f Lana Management p r io r  to  November 7, 1974. P r io r  to th is  . • Fr
date, the requirement o f f i l i n g  an a p p lica tio n  fo r  such f a c i l i t i e s  was &
waived. Any new f a c i l i t y ,  a d d itio n , m od ifica tion  of route, e t c . ,  a fte r  ‘ 
that date requ ires  the f i l i n g  o f an app lica tion/perm it fo r  such f a c i l i t y .  

t F a c i l i t i e s  tha t ware co n s tru cte d , w ith  perm ission o f the R/W h o ld e r , '
’ between November 7, 1974, and Che e f f e c t iv e  date o f th is  p o licy , should, 

except in  rare and unusual c ircum sta n ces , be accommodated by issuance of a ’
R/W or. permit a u th oris ing  the continuance o f euch f a c i l i t y .  • !

• •  h :.
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Widths . . -2
?;V.4

v • MFor thoBe highway R/Ws in  the S ta te , ' county, or municipal road system, 
i . e . ,  the R/W is  held and maintained by the appropriate government body; 
the w idth o f the R/W is  as spec ified  fo r  the type o f highway under S ta te  
l a w , - i f  any, in  force a t the tin e  the grant cou ld 'be  accepted.

In some cases, the s p e c if ic  R/W may have been given a leaser or grea ter -vJ-.T**
w idth  at the time of creation o f the pub lic  highway than that provided in  -"'.■r-v
Sta te  law, *

Where State law does not e x is t  or is  not app licab le  to the s p e c if ic  
highway R/W, the w idth w i l l  be determined in  the same manner aa 
non-governmentally con tro lled  highways.

Where the highway R/W is  not held by a lo c a l government or State law does 
not app ly, the w idth is  determined from the area, including appropriate 
back, s lopes, drainage d itches, e tc . ,  a c tu a lly  in use fo r  the highway a t 
the la te r  of (1) acceptance of the grant or (2) Ions of grant au th o r ity  
under RS 2477, e .g . ,  repeal of RS 2477 on October 21, 1976, or an e a r l ie r  
removal of the land from the status of pub lic  lands not reserved fo r  
pub lic  uses.

Abandonment:

Abandonment5 including relinquishment by proper a u th o r ity , occurs in 
accordance w ith  S ta te , lo ca l or common law or Ju d ic ia l precedence.

R e sp o n s ib ilit ie s  o f Agency and R igh t-o f-V a y  Holder:
i:

Ih is  p o lic y  addresses the dreation -and abandonment o f property in te re s ts  
under RS 2477 and the respective  property righ ts  o f the holder o f a R/W 
and the owner of the Bervient es ta te .

’■b>

Under Che grant offered by RS 2477 and v a l id l y  accepted, the in te re s ts  o f 
the Department are that of cwner of the se rv ien t es ta te  and' adjacent

"K
W liC  u c p a : ,  u u ic u u  u l c  U I U L  w i. u i  l l t c  C o  L a i c  O U U  f lu  j a w v i i t .  •- • .

lands/resources. In th is  con text, the Department has no management -.'i:u-'
con tro l under RS 2477' over proper uses o f the highway and highway R/W . »• **
unless we can demonstrate unnecessary degradation o f the serv ien t e s ta te . ’ .V'y. 
I t  should be noted, however, that th is  po lic y  does not deal w ith  the :
a p p l ic a b i l i t y ,  I f  any. o f other fe d e ra l, s ta te , and/or lo ca l laws on the 
management or regu la tion  o f R/Ws reserved pursuant to RS 2477. ...

Reasonable a c t i v i t ie s  w ith in  Che highway R/W are w ith in  the ju r is d ic t io n  '' 
o f the ho lder. As such, the Department has no au th ority  under RS 2477 t o V  -V**:; 
review and/or approve such reasonable a c t i v i t i e s .  However, review and . ;  !
approval may or. may not occur, depending upon the A p p lic a b i l i t y ,  i f  any,
o f other fed e ra l, s ta te , or lo c a l laws or general relevance to the us e ' o f  V
. R / w  . • r : * ' • • r < 4 ^ s

a  R ' w '  •
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^ T n * t C ! ,  ^ t a l c s  d e p a r t m e n t  o f  t h e  I n t e r i o r '
tM

Bl'KKAC OK LAND MAN'ACKMKNT 
WASHINGTON'. I).C. I’OLMO

■ -x&/.
T" ; • ”1 . >«• /

IM IM 'I.YH K K KKTO - ' I  r « * v ?

2801 ( 3 3 0 )
RS 2477APR * r

Memorandum

To: . A s s i s t a n t  S e c r e t a r y  - Land and M i n e r a l s  Management
.* •

From: D i r e c t o r ,  B u reau  o f  Land Management

S u b j e c t :  D e p a r tm e n t a l  P o l i c y  on S e c t i o n  8  o f  t h e  Ac t  o f  J u l y  26, 1866,
R ev i s e d  S t a t u t e  2477 (R ep e a l e d ) ,  G r a n t  o f  R Igh t-o f-Way Eor P u b l i c  
Highways (RS.2477)

Issue:. . D ep a r tm en t  P o l i c y  on t h e  R e c o g n i t i o n  of  P u b l i c  Highway R igh t s-o f-W ay
G ra n t e d  Under  RS 2477 and  t h e  A d m i n i s t r a t i o n  o f  such  R e c o g n i z e d  
G r a n t s .  ’ * •

I
Meed:

S i g n i f i c a n t  i s s u e s  h a v e  been  r a i s e d ,  p r i n c i p a l l y  i n  A l a s k a ,  r e g a r d i n g  t h e  
D e p a r tm e n t ' s  i n t e r p r e t a t i o n  and p o s i t i o n  a s  t o  t h e  a c c e p t a n c e  o f  t h e  
r i g h t- o f- w ay  (R/W) g r a n t  o f f e r e d  by C on g r e s s  by S e c t i o n  8  o f  t h e  A c t  o f  
J u l y  26, 1866, RS 2477, r e p e a l e d  by, T i t l e  V I I  o f  t h e  F e d e r a l  Land P o l i c y  and  
Management A c t  o f  O c to b e r  21, 1976, 90 S t a t .  2793 (FLPMA). ‘ F o r  t h o s e  g r a n t s  
r e c o g n i z e d ,  i s s u e s  e x i s t  a s  t o  t h e  e x t e n t ; o f  t h e  g r a n t ,  i . e . ,  t e rm s  and 
c o n d i t i o n s  such a s  t h e  w i d t h ,  a l l o w a b l e  u s e s ,  and  F e d e r a l  o v e r s i g h t .

H i s t o r i c a l l y ,  s u ch  i s s u e s  h a v e  g e n e r a l l y  a f f e c t e d  o n l y  t h e  B u re au  o f  Land 
Management (BLM), w i t h  m in o r  im p a c t  on o t h e r  F e d e r a l  l a n d  manag ing  a g e n c i e s .
IV o r e l a t i v e l y  r e c e n t  e v e n t s  h a v e  h e i ^ . t e n e d  t h e  n e e d  f o r  e x p r e s s e d  p o l i c y  a t  •• 
,the D e p a r tm e n t a l  o r  h i g h e r  l e v e l .  F i r s t ,  t h e  r e p e a l  o f  RS 2477 i n  1976 c l o s e d  
t h e  d o o r  t o  th e  a c c e p t a n c e  o f  t h e  g r a n t  f o r  new h i ghway s  o r  c o r r e c t i o n s  to  
e x i s t i n g  r o a d  s i t u a t i o n s  t o  p e r f e c t  a c c e p t a n c e  o f  t h e  g r a n t .  S e c o n d l y ,  t h e  
a d d i t i o n  o f  e x t e n s i v e  a c r e a g e s  i n  A l a s k a  t o  t h e  N a t i o n a l  P a r k  and  N a t i o n a l  
W i l d l i f e  Re fuge  Systema by t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  C o n s e r v a t i o n  A c t  
o f  1980 (ANUCA) r e q u i r e s  t h e  manag ing  a g e n c y  t o  c o n s i d e r  t h e  p o s s i b l e  
e x i s t e n c e  o f  RS 2477 h i g hw a y s  on t h e s e  C o n s e r v a t i o n  Sy s tem  U n i t s .  O t h e r  
F e d e r a l  l a n d  manag ing  a g e n c i e s  i n  A l a s k a ,  p r i n c i p a l l y  t h e  F o r e s t  S e r v i c e ,  U .S .  
D e p a r tm e n t . o f  A g r i c u l t u r e ,  a r e  a l s o  i n v o l v e d  b u t  t o  a  l e s s e r  e x t e n t  t h a n  t h e  ; 
t h r e e  I n t e r i o r  B u r e a u s .

,r-i.r 

'' ,'i .**• ' I ••7 •

r*V*£*

•••

:K-U ;,V

• ,4V>& r- 
•*i j r

il.\ *» v -y: ; . *

H i s t o r i c a l :

RS 2477 p r o v i d e d ;

"The r i g h t  of  way f o r  t h e  c o n s t r u c t i o n  o f  h i g hw ay s  
o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  i s  
h e r e b y  g r a n t e d . "

i . *•' •■ ••
...**«i. y

T!

’ • i l
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s u b s e q u e n t l y ,  t h e  BLH d i d  n o t  e ven  I n c l u d e  t h e  e x i s t e n c e  o f  s u ch  p u b l i c  
h i g hw ay s  I n  t h e  p a t e n t  d o cum en t j  t h e  a g e n c y  h a d  no  d u t y  t o  a d j u d i c a t e  t h e  
a c c e p t a n c e  o r  n o n- a c c e p t a n c e  o f  t h e  h i g hw ay  g r a n t .  As w i t h  o t h e r  "open'*
o f f e r s  by  C o n g r e s s ,  s u ch  a s  t h e  r a i l r o a d  g r a n t s ,  t h e  e x i s t e n c e  o f  s u c h  r i g h t s
w e r e  c o n s i d e r e d  f a c t u a l  n a t t e r s  t h a t  t h e  s e t t l e r  o r  e n t e r e r  o f  p u b l i c  l a n d s  ’•
s h o u l d  r e c o g n i s e  a s  e x i s t i n g  a t  t h e  t im e  o f  s e t t l e m e n t  o r - e n t r y .  D i s p u t e s  „
b e tw e en  t h e  h o l d e r  o f  t h e  h i g hway  and the.  p a t e n t e e  w e r e  l e f t  f o r  s e t t l e m e n t  i n  >■ • 
l o c a l  c o u r t  u n d e r  t h e  l aw s  o f  t h e  S t a t e  o r  T e r r i t o r y .

As a  r e s u l t ,  t h e r e  i s  l a c k i n g  a n y  q u a n t i t y  o f  a d m i n i s t r a t i v e  o r  j u d i c i a l  
d e c i s i o n s  a t  t h e  F e d e r a l  l e v e l  t o  p r o v i d e  much a s s i s t a n c e  i n  s e t t i n g  F e d e r a l  
p o l i c y  and a p l e t h o r a  o f  l o c a l  j u d i c i a l  d e c i s i o n s ,  o f t e n  c o n f l i c t i n g  b e tw e e n  
S t a t e s  o r  T e r r i t o r i e s .  A t t a c h m e n t  8  i s  a  summary o f  p u b l i s h e d  a d m i n i s t r a t i v e  
d e c i s i o n s  r e g a r d i n g  RS 2477.

R e g u l a t i o n s :

R e g u l a t i o n s  p r om u lg a t e d  by t h e  D ep a r tm en t  i n  1988 p r o v i d e d :

"The g r a n t  . . . becomes e f f e c t i v e  upon t h e  c o n s t r u c t i o n  o r  e s t a b l i s h i n g  
o f  h i ghway s  i n  a c c o r d a n c e  w i t h  t h e  S t a t e  l a w s ,  o v e r  p u b l i c  l a n d s  n o t  
r e s e r v e d  f o r  p u b l i c  u s e s .  Mo a p p l i c a t i o n  s h o u l d  be f i l e d  u n d e r  s a i d  R . S . ,  
2477 as  no a c t i o n  on t h e  p a r t  o f  t h e  F e d e r a l  Govcmmc,:.t i s  n e c e s s a r y . "  • 
See 43 CFR 244.55 (1938) (P a r .  55, C i r c .  1237a, May 23, 1938). • •

I n  1949, r e g u l a t i o n s - w e r e  added  t o  p r c v i d e  f o r  a h i g hway  a p p l i c a n t  to. p e t i t i o n  
t h e  BLM t o  mod i fy  a " p u b l i c  u s e "  r e s e r v a t i o n  t o  a l l o w  a p p l i c a t i o n  o f  RS 2477. • 
See 43 CFR 244.47 (1949). • . . . . . .

' V'ji
I n  1952, t h e  r e g u l a t i o n s  w e r e  m o d i f i e d  t o  e x c l u d e  f rom t h e  RS 2477 g r a ,n t  a ny  ' 
R/Ws f o r  f a c i l i t i e s  w i t h  r e a p e c t  t o  w h i c h  any  o t h e r  p r o v i s i o n  o f  law  
s p e c i f i c a l l y  r e q u i r e d  t h e  f i l i n g  o f  an a p p l i c a t i o n  f o r  R/W. These  r e g u l a t i o n s  
a l s o  w a iv e d  t h e  r e q u i r e m e n t  o f  f i l i n g  an  a p p l i c a t i o n 1 f o r  a l l  f a c i l i t i e s  UBual
t o  o r  a l o n g  a h i ghway  R/W ( c e r t a i n  s p e c i f i c  e x c e p t i o n s )  w h e r e  t h e  h o l d e r  p f
t h e  h ighway R/W c o n s e n t e d .  These  r e g u l a t i o n s  a l s o  p r o v i d e d  t h a t  t h e  R/W 

. g r a n t e d  u n d e r  RS 2477 wou ld  be B u b j e c t  t o  c e r t a i n  t e rm s  and  c o n d i t i o n s —  . '-|fr
c l e a r i n g ,  s o i l  and r e s o u r c e  c o n s e r v a t i o n ,  p r e v e n t  and s u p p r e s s  f i r e s ,  b u i l d  o r  ,',i' $
r e p a i r  f a c i l i t i e s  damaged i n  c o n s t r u c t i o n  o f  h i g hw ay ,  r e s t o r a t i o n  upon  iff,

t e r m i n a t i o n ,  n o n d i s c r i m i n a t i o n ,  and r e s e r v a t i o n  o f  c e r t a i n  m i n e r a l s .  Where ri
t h e  h i ghway  h o l d e r  c o n s e n t e d  t o  c o n s t r u c t i o n  o f  r e l a t e d  f a c i l i t i e s ,  s u c h  
h o l d e r  was  r e s p c  3 i b l e  f o r  c om p l i a n c e  w i t h  a p p r o p r i a t e  t e rm s  and  c o n d i t i o n s  o f  . W -  
t h e  D ep a r tm en t  f o r  t h e  t y p e  o f  f a c i l i t y .  See  43 CFR 244.58 (1953 S upp) .

i •;A?;;. «.<;
I n  1974, t h e  r e g u l a t i o n s  w e r e  m o d i f i e d  t o  remove  t h e  w a i v e r  p r o v i d e d  i n  1952 ;;
and  r e q u i r e d  a p p l i c a t i o n s  t o  be f i l e d  f o r  f a c i l i t i e s  u s u a l  t o  a h i g h w a y .  See  
43 CFR 2822.2-2 (1979), • .
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• i' YfiWfjy.
With  t h e  r e p e a l  o f  RS 2477 i n  1976, r e g u l a t i o n s  w e r e  a d o p t e d  a l l o w i n g  a n y  “ /:’!*•
p e r s o n  o r  S t a t e  o r  l o c a l  gove rnmen t  wh ich  h a s  c o n s t r u c t e d  p u b l i c  h i g hw ay s  
u n d e r 'R S  2477 t o  f i l e  a map show ing  t h e  l o c a t i b u ' o f  such h i g hway  w i t h  t h e  
BLM. See 43 CFR 2802.5(b) (1985). T h i s  a c t i o n  w a s  t a k e n  t o  f a c i l i t a t e  t h e  
managemen t o f  t h e  p u b l i c  l a n d s  u n d e r  t h e  FLPMA. , ‘

■BLM P o l i c y ;

C u r r e n t  p o l i c y  i a  c o n t a i n e d  i n  BLM Manual 2801.48B (1986). I t  p r o v i d e s :

G r a n t  became f i x e d  when c o n s t r u c t e d  and a c c e p t e d  a s  a p u b l i c  h i g h w a y . '•
C o n s t r u c t i o n  o u s t  be a c t u a l ;  s u r v e y  sud  p l a n n i n g  a r e  n o t  c o n s t r u c t i o n .  • , -
Road m a i n t e n a n c e  o v e r  s e v e r a l  y e a r s  may e q u a l  c o n s t r u c t i o n . •, ;
I n c r e m e n t a l  m a i n t e n a n c e  e v e r  s e v e r a l  y e a r s  may e q u a l  c o n s t r u c t i o n .
C o n s t r u c t i o n  on p u b l i c  l a n d o  o u s t  h a v e  o c c u r r e d  p r i o r  t o  10/21/76, •*/'
Where h i s t o r y  i s  unknown o r  q u e s t i o n a b l e , i t s  e x i s t e n c e  i n  c o n d i t i o n  •’
s u i t a b l e  f o r  p u b l i c  u s e  i s  e v i d e n c e  t h a t  s u f f i c i e n t  c o n s t r u c t i o n  h a s  
t a k e n  •pin''';. 4

Highway mus t  be p u b l i c , an a c c e s s  r o a d  r e s t r i c t e d  by l o c k e d  g a t e s  i s  
n o t  a p u b l i c  h ighway .  * ’
E x p e n d i t u r e  o f  p u b l i c  f u n d s  on a r o a d  w i l l  e q u a t e  t o  a  p u b l i c  h i g h v a y . ■
S t a t e  i n  wh ich  r o a d  i s  l o c a t e d  rauat h a v e  a  p r o c e d u r e  t o  c o n f i rm  t h e  '
r o a d  a s  a  p u b l i c  h i g h w a y , i . e . ,  a p u b l i c  h i g hway  may n o t  be c r e a t e d  •><
c o n t r a r y  t o  l o c a l  l aw .
RS 2477 d i d  n o t  s p e c i f y  t h e  e x t e n t -, w i d t h , o r  n a t u r e  o f  r i g h t s  c o n v e y e d .
S t a t e  law s p e c i f y i n g  h ighway  w i d t h  (s') " t h a t  i s  s p e c i f i c  t o  RS 2477 
h i g hw ay s  s h a l l . b e  u s e d .  . .".-n

■Where S t a t e  law do e s  n o t  a p p l y , . w i d t h  i s  t h a t  r e q u i r e d  f o r  t h e  r o a d  :
u s e s  e x i s t i n g  a t  t h e  t ime  o f  a c c e p t a n c e  o r  r e p e a l  o f  RS‘ 2477 
H o l d e r  h a s  r i g h t  t o  m a i n t a i n , i n c l u d i n g  r e a l i g n m e n t  and  r e c o n s t r u c t i o n  \ -
w i t h i n  t h e  R/W w i d t h ;  a c t i v i t i e s  o u t s i d e  r e q u i r e  p e r m i t .
F a c i l i t i e s  u s u a l  t o  p u b l i c  h i g hw ay s ,  i . e . , '  t e l e p h o n e  and  e l e c t r i c  
l i n e s ,  a r e  t o  be a u t h o r i z e d  by s e p a r a t e  R/Ws g r a n t e d  u n d e r  FLPMA; *'»V-
g r a n d f a t h e r  c l a u s e  f o r  t h o s e  e s t a b l i s h e d  d u r i n g  a p p l i c a t i o n  w a i v e r  * v
p e r i o d .  . . ’
F i e l d  O f f i c e s  a r e  d i r e c t e d  t o  work w i t h  e a ch  S t a t e ,  . c o u n t y ,  and .

• — H- 
...... ;•}

...”

m u n i c i p a l i t y  t o  i d e n t i f y  a l l  e x i s t i n g  h i g hw ay s ;  a cknow ledg e ,  s e r i a l i z e ,  ' 
and  n o t e  M a s t e r  T i t l e  P l a t s  o f  t h o s e  m e e t i n g  c r i t e r i a .  "V '

. "v
• • i ■' .*i* * •>Conce rn  i n  A l a s k a : . ^

By 1985 many i s s u e s  w e r e  r a i s e d  i n  A l a s k a  c o n c e r n i n g  p o s s i b l e  RS 2477 R/Ws and  •l^ ky m m
management  p l a n s  b e i n g  p r e p a r e d  f o r  t h e  i n d i v i d u a l  C o n s e r v a t i o n  Sys tem U n i t n  
c r e a t e d  u n d e r  t h e  ANILCA. 
a d m i n i s t r a t i v e  and
c o n s e r v a t i o n  g r o u p s ,  auu uw ie ro  xAAuo t r sc e a  a  n e e a  r o r  a o m g x e  u e p a r c n en c a j .

•■’•I?o r  F e d a r a l  Gove rnmen t  p o s i t i o n  on RS 2477. I n  1986, t h e  BLM S t a t e  D i r e c t o r ,  J  
A l a s k a ,  w a s  a s k e d  t o  c h a i r  an i n t e r a g e n c y  g roup  c o n s i s t i n g  o f  t h e  r e g i o n a l  
h e a d s  o f  t h e  BLM, F i s h  and W i l d l i f e  S e r v i c e ,  N a t i o n a l  P a i k  S e r v i c e ,  and t h e

L

-lift
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F o r e a t  S e r v i c e  t o  f o r m u l a t e  a p o l i c y  a c c e p t a b l e  t o  t h e s e  r e g i o n a l  h e a d s ,  A 
p r o p o s e d  p o l i c y  w a s  s u b m i t t e d  by t h a t  g r o u p ,  t o g e ’t h e r  w i t h  comments by  t h e  
S t a t e  o f  A l a s k a ,  t o  t h e  D i r e c t o r ,  BLM, i n  A u g u s t  19S7 r e q u e s t i n g  agen cy  
a p p r o v a l  (A t t a c hm en t  1).  Th i s  p r o p o s e d  p o l i c y  d e v i a t e s  f rom e x i s t i n g  BLM 
p o l i c y  i n  two a r e a s :  (1 ) e s t a b l i s h i n g  t h e  w i d t h  a s  t h a t  wh ich  was  n e c e s s a r y
f o r  t h e  u s e  i n v o l v e d  a t  t h 8  t ime  t h e  l a n d  w a s  r e s e r v e d  f o r  a  p u b l i c  u s e  o r  t h e  
r e p e a l  o f  RS 2477 ( i g n o r i n g  S t a t e  s t a t u t e s )  end (2) p r o v i d i n g  t h a t  t h e  F e d e r a l  
l a n d  manag ing a g e n cy  h a d  a d m i n i s t r a t i v e  c o n t r o l  o v e r  u s e  o f  t h e  p u b l i c  h ighway ;-

E x p r e s s i n g  r e e c r v a t i o n o  w i t h  t h e  p r o po o e d  p o l i c y ,  t h e  G ov e r n o r  o f  A l a s k a ' s  '
Wash ing ton  r e p r e s e n t a t i v e  r e q u e s t e d  m e e t i n g s  w i t h  t h e  A s s i s t a n t  S e c r e t a r i e s  ’ 
f o r  Land and  M i n e r a l s  Management and  f o r  F i s h  and W i l d l i f e  and P a rk a  t o  
p r e s e n t  t h e  S t a t e ' s  v i e w s  and  s e e k  a p o l i c y  a c c e p t a b l e  t o  b o th  t h e  S t a t e  and 
t h e  D ep a r tm en t .  As a  ‘r e s u l t  o f  such  a  m e e t i n g  on  November  24, 1987, t h e  
G o v e r n o r 1 8 r e p r e s e n t a t i v e  s u b m i t t e d  f o u r  i s s u e s  n e e d i n g  r e s o l u t i o n ,  i n c l u d i n g  
t h e  S t a t e ' s  r e a s o n i n g  f o r  i t s  p o s i t i o n  on t h e  i s s u e s ,  These  i s s u e s  and ou r  
r e s p o n s e  a r e  c o n t a i n e d  i n  A t t a c hm e n t s  5. and 6 . With  some c l a r i f i c a t i o n ,  S IM ' s  .*• -.j!;. 
e x i s t i n g  p o l i c y  i s ' a c c e p t a b l e  t o  t h e  G o v e r n o r ' s  r e p r e s e n t a t i v e  on a l l  b u t  one 
i s s u e — l e g i s l a t i v e  a c c e p t a n c e  o f  RS 2477 on  s e c t i o n  l i n e s ,  *•# $£$

*■ >
I n t e r i o r ' s  P o s i t i o n  i s  c r i t i c a l :  • ’ '•$*

•? »•
i;:,;

•syj

vT•*V*H

• , * **

■Js

As t h e  s t ew a r d  o f  t h e  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  p u r p o s e s ,  t h e  
D e p a r tm e n t ’s p a s t  and c u r r e n t  p o l i c y  and r u l i n g s  on  t h e  a c c e p t a n c e  o f  t h e  
g r a n t  of R/Ws f o r  p u b l i c  h i ghway s  can  h a v e  im p a c t s  on t h e  management o f  
F e d e r a l  l a n d s  i n  t h e  30 " p u b l i c  l a n d "  S t a t e s — b a s i c a l l y ' t h o s e  w e s t  o f  t h e  
M i s s i s s i p p i  R i v e r .  RS 2477 i s s u e s  i n v o l v i n g  t h e  c r e a t i o n  o f  " F e d e r a l  r e s e r v e s  
- F o r e s t s ,  P a r k s ,  R e f u g e s "  a t  t h e  t u r n  o f  t h e  c e n t u r y  and t h e  e a r l y  1900's 
h a v e ,  g e n e r a l l y ,  been  l o n g  r e s o l v e d  e i t h e r  t h r o u g h  F e d e r a l  r e c o g n i t i o n ,  
abandonmen t ,  o r  J u d i c i a l  d e c i s i o n s a l t h o u g h  some i s s u e s  such a s  u t i l i t y  l i n e s  
u s u a l  t o  a p u b l i c  h i g hway  s t i l l  o c c u r .  F e d e r a l  r e s e r v e s  c r e a t e d  f rom ' -

' u n r e s e r v e d  . p u b l i c  l a n d s  i n  t h e  n e a r  p a? t ,  e s p e c i a l l y  t h e  C o n s e r v a t i o n  Sy s tem  
U n i t s  i n  A l a s k a  e s t a b l i s h e d  u n d e r  t h e  ANILCA, c o n t a i n  o r  p o s s i b l y  c o n t a i n  '• ■:iiV
numerous  RS 2477 i s s u e s ,  ' •

\ . ’The one r e m a i n i n g  i s s u e  i n v o l v i n g  r e c o g n i t i o n  o f  a c c e p t a n c e  o f  t h e  
c o n g r e s s i o n a l  g r a n t  b y  S t a t e / T e r r i t o r i a l  law o r  l o c a l  g o ve rnm en t  o r d i n a n c e  n o t  
d i l i g e n t l y  f o l l o w e d  by a c t u a l  c o n s t r u c t i o n  i s  an i s s u e  t h a t  h a s  a p o t e n t i a l
e f f e c t  on o apy  F e d e r a l  r e s e r v e s  i n  t h e  p u b l i c  domain  S t a t e s  a s  v e i l  a s  t h e  ■'•‘.j?ity*;
r e m a i n i n g  p u b l i c  l a n d s  u n d e r  BLM J u r i s d i c t i o n .  ” '

I n  a d d i t i o n  t h e r e  i s  a  p e r c e p t i o n ,  w i t h  some r e a l i t y ,  t h a t . d e c i s i o n s  made 
r e f l e c t i n g  F e d e r a l  l a n d s  w i l l  c a r r y  o v e r  i n t o  t h e  p r i v a t e  r e a l t y  a r e n a .
Concern  h a s  b e en  e x p r e s s e d  h e r e  by t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s .

’KV,-;
. i.

'•■'•'V.di'iM
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S e c t i o n  L in e  RS 2477 R/Wss

A l a s k a  c o n t e n d s ,  a s  do aomd o t h e r  S t a t e s ,  t h a t  a p o s i t i v e  a c t  by t h e  p u b l i c  
a u t h o r i t i e s ,  i . e . ,  S t a t e / T e r r i t o r y  l e g i s l a t i v e  b r a n c h ,  c o u n t y  o r  m u n i c i p a l  •. 
a u t h o r i t i e s  p u r s u a n t  t o  S t a t e  l aw ,  d e c l a r i n g  a  p u b l i c  h i g hway  a l o n g  a l l  
s e c t i o n / t o w n s h i p  l i n e s  i s  a c c e p t a n c e  o f  t h e  g r a n t  o f f e r e d  by C o n g r e s s  u n d e r  
RS 2477. I t  i s  c o n t e n d e d  t h a t  such  a c o v e n a n t  r u n s  w i t h  t h e  l a n d ,  w h e t h e r  a 
h i g hw ay  i s  a c t u a l l y  c o n s t r u c t e d  o r  n o t ,  u n t i l  t h e r e  i s  a p p r o p r i a t e  a c t i o n  
t a k e n  t o  abandon  o r  o t h e r w i s e  t e r m i n a t e  t h e  R/W p u r s u a n t  t o  S t a t e  law o r  
j u d i c i a l  a c t i o n .  To m o l l i f y  p r i v a t e  l a n d ow n e r s  who r e c e i v e d  t i t l e  f rom  t h e  ' 
U n i t e d  S t a t e s  s u b s e q u e n t  t o  such s e c t i o n  l i n e  l e g i s l a t i o n ;  t h e  A l a s k a  
G o v e r n o r ’s r e p r e s e n t a t i v e  h a s  i n d i c a t e d  t h a t  t h e  S t a t e  wou ld  c om p en s a t e  bucH 

owners  p r i o r  t o  a c t u a l  c o n s t r u c t i o n  o f  a s e c t i o n  l i n e  h i ^ i v a y .  .

Wh i l e  s e c t i o n  l i n e  s t a t u t e s  c o n s t i t u t e  t h e  p r im a r y  d i s c u s s i o n  i s s u e ,  t h i s  
i s s u e  wou ld  a l s o  i n c l u d e  t h o s e  c a s e s  whe r e  t h e  a p p r o p r i a t e  l o c a l  a u t h o r i t y ,  
c o u n t i e s ,  f o r  ex amp l e ,  hy r e s o l u t i o n  o r  o t h e r  a p p r o p r i a t e  a c t i o n  d e c l a r e d  the. 
e s t a b l i s h m e n t  o f  a p u b l i c  h i ghway  a l o n g  a r o u t e  w h i c h ,  f o r  some r e a s o n ,  was  
n e v e r  a c t u a l l y  c o n s t r u c t e d .  ‘ ,

As e a r l y  a s  1898 t h e  D ep a r tm en t  h e l d  t h a t  such s e c t i o n  l i n e  s t a t u t e s  o r  
o r d i n a n c e s  d i d  n o t  a p p l y  u n l e s s  th e  h i ghway  vqs a c t u a l l y  c o n s t r u c t e d  (26 LD 
446) (A t t a chmen t  2). In  1980, t h e  Depu ty  S o l i c i t o r  p r o v i d e d  a l e n g t h y  and  

■detai led  p o s i t i o n  on RS 2477 t o  t h e  D ep a r tm en t  o f  J u s t i c e  (A t t a c hm en t  3). 
I n c l u d e d  i n  t h i s  l e t t e r  was  t h e  r e q u i r e m e n t  t h a t  c o n s t r u c t i o n  m u s t  h a v e  
o c c u r r e d  f o r  a c c e p t a n c e . o f  t h e  RS 2477 g r a n t .  A t t h e  r e q u e s t  o f  t h e  D i s t r i c t  
C o u r t ,  A l a s k a ,  t h e  U n i t e d  S t a t e s  s u b m i t t e d  an Anicua C u r i a e  b r i e f  t o  t h e  C o u r t  
i n  1986, w h i c h  i n c l u d e d  d e t a i l e d  r e a s o n i n g  t h a t  RS 2477 r e q u i r e s  c o n s t r u c t i o n  
i n  o r d e r  t o  e s t a b l i s h  a R/W (A t t a chmen t  4).

P rob l ems  i f  S e c t i o n  L i n e s  Adopted; '

A number o f  i s o u e s  a r i s e  i f  s u c h  s e c t i o n  l i n e  l e g i s l a t i o n / o r d i n a n c e s  a r e  
c o n s i d e r e d  a c c e p t a n c e  o f  th e  g r a n t  u n d e r  RS 2477. Among t h e s e  a r e ;

When/What do e s  i t  a t t a c h ?

I f  t h e  l a n d  was  c o v e r e d  by a r e c t a a g u l a r  s u r v e y  ou r  p o s i t i o n  wou ld  be 
t h a t  t h e  g r a n t  wou ld  h av e  become e f f e c t i v e  on t h e  d a t e  o f  th e  
l e g i s l a t i o n  o r  o r d i n a n c e .

■ y.
"* >k...

W es t e r n  S t a t e s  w h i c h  h a v e/h ad  s e c t i o n  l i n e  s t a t u t e s  i n c l u d e  A l a s k a  
( T e r r i t o r i a l  and S t a t e ) ,  A r i z o n a  (however S t a t e  law r e q u i r e s  a r o a d  t o  be 
a d o p t e d  by t h e  c o u n t y  o r  o t h e r  j u r i s d i c t i o n  a f t e r  i t  h a s  been  c o n a t r u c t e d  t o  
become a  p u b l i c  h i ghway) ,  N o r t h  and Sou th  Dako ta  (Dako ta  T e r r i t o r i a l  l aw ) ,  a nd  
K a n s a s .  Mon tana , a l t h o u g h  i t  doc s  n o t  h a v e  a s e c t i o n  * i n e  s t a t u t e ,  h a s  
i n t e r p r e t e d  RS 2477 a s  r e q u i r i n g  c o n s t r u c t i o n .  V a r i o u s  c o u n t i e s  i n  
C a l i f o r n i a ,  C o l o r a d o ,  and Wash ing ton  a r e  known t o  h a v e  e n a c t e d  s e c t i o n  l i n e  
o r d i n a n c e s .  L o c a l  c o u r t s  h a v e  h e l d  t h a t ,  once  d e d i c a t e d ,  t h e  h i g hway  may o n l y  
be t e r m i n a t e d  a c c o r d i n g  t o  t h e  p r o c e d u r e s  o f  th e  l o c a l  j u r i s d i c t i o n  w h i c h ,  
d e p e n d i n g  on t h e  l o c a l  j u r i s d i c t i o n ,  nay be o n l y  t h r o ug h  a p u b l i c  p r o c e d u r e  o f  
i n t e n t  t e  abandon ,  h e a r i n g ,  and f i n a l  a b m d o n n c n t  o r  may o c c u r  t h r o u g h  non-uae  ' 
a n d / o r  a d v e r s e  p o s s e s s i o n .

* • T.-
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I f  t h e  l a n d  i s  s u b s e q u e n t l y  s u r v e y e d ,  d o e s  t h e  e f f e c t i v e  d a t e  o f  t h e  • 
g r a n t  r e l a t e  back t o  t h e  d a t e  o f  t h e  l e g i s l a t i o n  o r  o r d i n a n c e  o r  t o  t h e  
d a t e  o f  s u rv ey?  We b e l i e v e  t h e  l a t e r  wou ld  be t h e  a n sw e r .

I f  t h e  l a n d  i a  r e s e r v e d  f o r  p u b l i c  u s e  p r i o r  t o  a u r v e y  b u t  s u b s e q u e n t  
t o  t h e  l e g i s l a t i o n  o r  o r d i n a n c e ,  d o e s  t h e  e f f e c t  o f  t h e  l e g i n l a t i o n  o r  
o r d i n a n c e  a t t a c h  upon su rvey? We b e l i e v e  t h a t  i t  wou ld  n o t .

Are o f f i c i a l l y  a c c e p t e d  p r o t r a c t i o n  d i a g r a m s ,  wh ich  a r e  uoed f o r  
r e s o u r c e  o a l e / l c a s e  end from w h i c h  a u b o e q u e n t  su rvayH con fo rm  a s  t o  t h e  
l o c a t i o n  o f  t ow n sh i p  and s e c t i o n  c o r n e r s ,  c o n s i d e r e d  a e  e s t a b l i s h i n g  
s e c t i o n  l i n e s  f o r  w h i c h  t h e  g r a n t  becomes e f f e c t i v e ?  We wou ld  n o t  
c o n c u r  w i t h  such a " p r o p o s i t i o n .

I n  A l a s k a ,  d e p a r t u r e s  f rom t h e  u e u a l “r e c t e n g u l a r  s u r v e y  s y s t em  a r e  
a u t h o r i z e d ,  e s p e c i a l l y  f o r  c o n v e y a n c e s  t o  t h e  S t a t e  and t o  N a t i v e  
C o r p o r a t i o n s .  S i n c e  t h e s e  s u r v e y s  a r e , b a s e d  on t h e  t ew n s h i p  g r i d  
( i d e n t i f i e d  a s  T .-N., R .~E . ,  -M) b u t  do  n o t  n e c e s s a r i l y  i d e n t i f y  
s e c t i o n s ,  i . e . ,  t h e  i n t e r i o r  o f  t h e  t o w n s h i p  i a  d e s i g n a t e d  T r a c t  A o r  
T r a c t s  A & B, wou ld  t h e  s u r v e y e d  l i n e s  t h a t  w ou ld  o t h e r w i s e  c o r r e s p o n d  
t o  s e c t i o n  l i n e s  be im p r e s s e d  w i t h  t h e  R/W g r a n t?  We t h i n k  t h e y  w o u l d .

■ A l a s k a . Depend ing  on t h e  an swer s  t o  t h e  above  q u e s t i o n s ,  o n l y  a s m a l l  amoun t  
o f  f e d e r a l l y  cwced l a n d  wou ld  be s u b j e c t  t o  a  R/W g r a n t  i f  a p p l i e d  t o  o n l y  
a c t u a l l y  s u r v e y e d  s e c t i o n  l i n e s  (by 1976 o n l y  a b o u t  i5  p e r c e n t  o f  t h e  S t a t e  
h a d  b een  s u r v e y e d )  and mos t  a l l  F e d e r a l  l a n d 3 i f  a p p l i e d  to p r o t r a c t e d  s u r v e y 1 

l i n e s .. , i
»

Im p a c t s  o u t s i d e  o f  A l a s k a

Assume t h a t  t h e  R/W g r a n t  a t t a c h e s  t o  t h e  s e c t i o n  l i n e  w h e r e  s u c h  l a n d  
• was  p u b l i c  l a n d ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e ,  a t  t h e  t im e  o f  t h e  

• l e g i s l a t i v e  a c t  o r  s u b s e q u e n t  d a t e  when a c t u a l l y  s u r v e y e d .

N o r t h  and South D a k o t a . A l l  s u r v e y e d  p u b l i c  l a n d ,  n o t  r e s e r v e d  f o r  p u b l i c  
u s e ,  in: t h e s e  two S t a t e s  i n  1872 wou ld  be im p r e s s e d  w i t h  a  s e c t i o n  l i n e  R/W 
g r a n t .  A t  t i n e  o f  s u b s e q u e n t  s u rvey , ,  s.uch p u b l i c  l a n d s  c o t  e n t e r e d  w o u l d  a l s o  
be  im p r e s s e d  w i t h  th e  R/W g r a n t .

I n  1872, l i t t l e  p u b l i c  l a n d s  h a d  been s e t  a n i d e  f o r  p u b l i c  u s e s ;  F o r e s t .  
R e s e r v e s ,  t h e  f o r e r u n n e r s  t o  N a t i o n a l  F o r e s t s ,  and  N a t i o n a l  P a r k s ,  came i n t o  
e x i s t e n c e  I n  t h e  1890’e and  l a t e r .  I n  t h e s e  two S t a t e s ,  9.5 m i l l i o n  a c r e s  a r e  
owned by t h e  F e d e r a l  Governmen t (1981 P u b l i c  Land S t a t i s t i c s ), i n c l u d i n g  some '
4 .0  m i l l i o n  r e a c q u i r e d  a c r e s .  A c r e s  by a g e n c y  a r e ;  F o r e s t  S e r v i c e  3.0 
m i l l i o n s  a c r e s ,  Corps  o f  E n g i n e e r s  1 .1  m i l l i o n ,  P i s h  and W i l d l i f e  S e r v i c e  0.5 
m i l l i o n ,  and BLM, N a t i o n a l  P a r k  S e r v i c e ,  B u r e au  o f  R e c l a m a t i o n ,  and Bu r e au  'of
I n d i a n  A f f a i r s  a t  0.2 m i l l i o n  e a c h .  •• j

I
K a n s a s .  A l l  s u r v e y e d  p u b l i c  l a n d ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e ,  in t h i s  S t a t e  
i n  1907 wou ld  be im p r e s s e d  w i t h  a s e c t i o n  l i n e  R/W g r a n t .  A t t ime  o f  
s u b s e q u e n t  s u r v e y ,  such p u b l i c  l a n d s  n o t  e n t e r e d  wou ld  a l s o  be im p r e s s e d  w i t h
t h e  R/W g r a n t .  By 1976 a l l  l a n d s  i n  t h e  S t a t e  h a d  b e en  s u r v e y e d .  ‘
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Only some 750,000 a c r e s  a r e  owned by F e d e r a l  a g e n c i e s — Corpa  o f  E n g i n a o r a  
320,000j Army 125,000; and F o r e s t  S e r v i c e  105,000. The m a j o r i t y  o f  t h i s  
a c r e a g e  i a  a c q u i r e d  l a n d .

O t h e r  W es t e r n  S t a t e s . A r i z o n a  h a d  (haa)  s e c t i o n  l i n e  l e g i s l a t i o n ,  h ow e v e r ,  
t h e  c o u r t s  t h e r e  r u l e d  t h a t  A r i z o n a  l a v  a l s o  r e q u i r e d  an  a c c e p t a n c e  a c t i o n  
a f t e r  c o n s t r u c t i o n  f o r  t h e  r o a d  t o  become a  p u b l i c  h ighway*

I n  W ash i n g to n ,  C a l i f o r n i a ,  and  C o l o r a d o ,  t h e r e  s r e  p u b l i s h e d  c a n e s  i n v o l v i n g  
s e c t i o n  l i n e  o r d i n a n c e s  e n a c t e d  by c o u n t y  g o v e r nm en t ,  i . e . ,  t h e  D oug l a s  
Coun ty ,  W ash i n g to n ,  o r d i n a n c e  o f  A p r i l  6 , 1897. To i d e n t i f y  t h e  e x t e n t  o f  
s u c h  c o u n t y  o r d i n a n c e s  wou ld  r e q u i r e  a h i s t o r i c a l  s e a r c h  o f  i n d i v i d u a l  C oun ty  
a c t i o n s .

I t  i s  o u r  r e commenda t i o n  t h a t  we do  n p t  m od i f y  o u r  i n t e r p r e t a t i o n  o f  t h e  
S t a t u t e  t h a t  c o n s t r u c t i o n  muac h a v e  o c c u r r e d  i n  o r d e r  f o r  a  R/W g r a n t  u n d e r  RS 
2477 to  a t t a c h .  ' •

F e d e r a l i s m  - E x e c u t i v e  O rd e r  12612;

With  t h e  p o s s i b l e  e x c e p t i o n  o f  t h e  s e c t i o n  l i n e  i s s u e ,  e x i s t i n g  BLM p o l i c y  and  
t h e  a c t i o n  we a r e  h e r e i n  r ecommend ing c om po r t  w i t h  t h e  p r i n c i p l e s  o f  E x e c u t i v e  • 
O rd e r  12612. The s e c t i o n  l i n e  i s s u e  i n v o l v e s  i n t e r p r e t a t i o n  o f  a F e d e r a l  
s t a t u t e  and t h e  p r o p e r t y  r i g h t s  o f  t h e  U n i t e d  S t a t e s  and v a r i o u s  S t a t e s ,  
i n c l u d i n g  A l a s k a .  To a c c e d e  t o  t h e  p o s i t i o n  o f  t h e  S t a t e  o f  A l a s k a  w o u l d  h a v e  
a d v e r s e  im p a c t  on numerous  p r o p e r t i e s  o f  t h e  F e d e r a l  Gove rnmen t ,  • i u c l u d i n g  t h e  
p o s s i b i l i t y  o f  h a v i n g  t o  r e a c q u i r e  s u ch  p r o p e r t y  i n t e r e s t s  t o  p r o t e c t  F e d e r a l  
i n t e r e s t s . .  ■ ■

Recommenda t ion :

I t  i s  recommended t h a t  t h e  D ep a r tm en t  r e t a i n  t h e  p o l i c y  e s t a b l i s h e d  i n  BLM 
Manual 2801.48B (1986) and a d o p t  i t  a s  D e p a r tm e n t a l  p o l i c y  f o r  u s e  by o t h e r  
l a n d  manag ing  B u r e au s  i n  t h e  D e p a r tm e n t .

8  A t t a c hm en t s
1 -  SD AK BLM Memo o f  8/1/87 + A t t a c h m e n t  
2 - 2 6  L . D .  466
3 -  SOL l e t t e r  o f  4/23/80
4 -  Pga 1 Sr 16-26  o f  US Am icu s  B r i e f  i n  .G r e e n h o u se
5 -  Ka t z  l e t t e r  o f  12/4/87
6 -  BLM r e s p o n s e
7 -  K a t t  l e t t e r  o f  2 -29 -88
8 -  Summary o f  P u b l i s h e d  A d m i n i s t r a t i v e  D e c i s i o n s



RS 2477
S e c t i o n  8  o f  t h e  A c t  o f  J u l y  26, 1866 
R e v i s e d  S t a t u t e  2477 (43 U ,S .C .  932)

R e p e a l e d  O c t o b e r  21. 1976

S e c t i o n  8  o f  t h e  Ac t o f  J u l y  26, 1866, p r o v i d e d ;

"The r i g h t  o f  w ay  f o r  t h e  c o n s t r u c t i o n  o f  h i ghway*  o v e r  p u b l i c  
l a n dB ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  i s  h e r e b y  g r a n t e d . "

A l t h o u g h  t h i s  s t a t u t e ,  43 U .S .C .  932 (RS 2477), was  r e p e a l e d  by  T i t l e  V I I  o f  
t h e  F e d e r a l  Land P o l i c y  and Management A c t  o f  O c t o b e r  21, 1976, 90 S t a t .  2793, 
many r l g h t s - o f - w a y  (R/W) f o r  p u b l i c  h i g hw ay s  o b t a i n e d  u n d a r  t h e  s t a t u t e  e x i s t  
o r  may e x i s t  on l a n d s  a d m i n i s t e r e d  by t h e  D e p a r tm e n t  and o t h e r  F e d e r a l  
a g e n c i e s .  The e x i s t e n c e  o r  l a c k  o f  e x i s t e n c e  o f  s u ch  h i g hway  R/W* h a s  
m n t e r i a l  b e a r i n g  on t h e  d e v e l o p m en t  a nd  im p l e m e n t a t i o n  o f  managemen t p l a n *  f o r  
c o n s e r v a t i o n  s y s t em  u n i t s  a nd  o t h e r  a r e a s  o f  F e d e r a l  l a n d s .  Land manag ing  
B u r e a u s  o f  t h e  D e p a r tm e n t  s h o u l d  d e v e l o p ,  a*  a p p r o p r i a t e ,  I n t e r n a l  p r o c e d u r e s  
f o r  a d m i n i s t r a t i v e l y  r e c o g n i z i n g  t h ou*  h i g hw ay s  m e e t i n g  t h e  f o l l o w i n g  c r i t e r i a  
and  r e c o r d i n g  s u c h  r e c o g n i z e d  h i g hw ay s  on t h e  l a n d  s t a t u s  r e c o r d *  f o r  t h e  a r e *  
managed by t h a t  Bu r e au ,  ,

A c c e p t a n c e ;
.i

To c o n s t i t u t e  a c c e p t a n c e ,  a l l  t h r e e  c o n d i t i o n *  mus t  h a v e  b e e n  met;

1 . The l a n d s  i n v o l v e d  mus t  h a v e  b e e n  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r
p u b l i c  u s e s ,  a t  t h e  t im e  o f  a c c e p t a n c e ,

2. Some f o r a  o f  c o n s t r u c t i o n  o f  t h e  h i g hw a y  o u s t  h a v e  o c c u r r e d .

3 . The h i g hway  so  c o n s t r u c t e d  mus t  b« c o n s i d e r e d  a  p u b l i c  h i g hw a y .

P u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ;

P u b l i c  l a n d 3 w e r e  t h o s e  l a n d s  o f  t h e  U n i t e d  S t a t e s  t h a t  w e r e  open  t o  t h e  
o p e r a t i o n  o f  t h e  v a r i o u s  p u b l i c  l a n d  l aw s  e n a c t e d  by C o n g r e s s .

P u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  do  n o t  i n c l u d e  p u b l i c  l a n d s  
r e s e r v e d  o r  d e d i c a t e d  by A c t  o f  C o n g r e s s ,  E x e c u t i v e  O r d e r ,  S e c r e t a r i a l  
O r d e r ,  o r ,  i n  some c a s e s ,  c l a s s i f i c a t i o n  a c t i o n s  a u t h o r i z e d  by s t a t u t e ,
d u r i n g  t h e  e x i s t e n c e  o f  t h a t  r e s e r v a t i o n  o r  d e d i c a t i o n .

P u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  d«  n o t  i n c l u d e  p u b l i c  l a n d *  
p r e- em p t e d  o r  e n t e r e d  by s e t t l e r s  u n d e r  t h e  p u b l i c  l a n d  l a w s  o r  l o c a t e d  
u n d e r  t h e  m i n i n g  l aw s  w h i c h  c e a s e d  t o  be  p u b l i c  l a n d s  d u r i n g  t h e  p e n d a n c y  
o f  t h e  e n t r y ,  c l a im ,  o r  o t h e r .

C o n s t r u c t i o n ;

C o n s t r u c t i o n  mua t h a v e  o c c u r r e d  w h i l e  t h e  l a n d s  w e r e  p u b l i c  l a n d s ,  n o t  
r e s e r v e d  f o r  p u b l i c  u s e s .



2
Con* tr ue t- ton  i# a  p h y s i c a l  a c t  o f  r e a d y i n g  t h e  h i ghway  f o r  u s e  by t h e  
p u b l i c  a c c o r d i n g  t o  t h e  a v a i l a b l e  o r  i n t e n d e d  mode o f  t r a n s p o r t a t i o n  - 
f o o t ,  h o r s o ,  v e h i c l e ,  a t e .  Removing h i g h  v e g e t a t i o n ,  moving l a r g e  r o c k s  
o u t  o f  t h e  way, o r  f i l l i n g  low a p o t s ,  e t c . ,  may be s u f f i c i e n t  a s  
c o n s t r u c t i o n  f o r  a  p a r t i c u l a r  e a s e .

S u rv e y ,  p l a n n i n g ,  o r  p r o no un cem en t  by p u b l i c  a u t h o r i t i e s  may i n i t i a t e  
c o n s t r u c t i o n  b u t  doe s  n o t ,  by i t s e l f ,  c o n s t i t u t e  c o n s t r u c t i o n .  Con­
s t r u c t i o n  mus t  h a v e  b een  i n i t i a t e d  p r i o r  t o  t h e  r e p e a l  o f  RS 2477 and 
a c t u a l  c o n s t r u c t i o n  mus t  h a v e  f o l l o w e d  w i t h i n  a r e a s o n a b l e  t im e .

Road m a i n t e n a n c e  ov e r  s e v e r a l  y e a r s  may e q u a l  a c t u a l  c o n s t r u c t i o n .

The p a s s a g e  of v e h i c l e s  by u s e r s  o v e r  t i n e  may e q u a l  a c t u a l  c o m t r u c t i o n .

P u b l i c  Hiafrwayt

A p u b l i c  h i g hw ay  i s  a d e f i n i t i v e  r o u t e  o r  way t h a t  i s  f r e e l y  open f o r  a l l  
t o  u s e .  I t  n e e d  n o t  n e c e s s a r i l y  be open  t o  v e h i c u l a r  t r a f f i c  f o r  a 
p e d e s t r i a n  o r  pack, a n im a l  t r a i l  may q u a l i f y ,  A t o l l  r o a d  o r  t r a i l  i s  
s t i l l  a  p u b l i c  h i ghway  i f  t h a  o n l y  l i m i t a t i o n  i s  t h e  paymen t o f  t h e  t o l l  
by a l l  u s e r a .  M u l t i p l e  w ay s  t h r o u g h  a  g e n e r a l  a r e a  may n o t  q u a l i f y  a s  a 
d e f i n i t e  r o u t e ,  h ow ev e r ,  e v i d e n c e  may show t h a t  one  o r  a n o t h e r  o f  t h e  waye  
may q u a l i f y .

The i n c l u s i o n  o f  a h i ghway  i n  a  S t a t e ,  c o u n t y ,  o r  m u n i c i p a l  r o a d  s y s t em  
c o n s t i t u t e s  b e i n g  a p u b l i c  h i ghway .

E x p e n d i t u r e  o f  c o n s t r u c t i o n  o r  m a i n t e n a n c e  money by an  a p p r o p r i a t e  p u b l i c  
body i s  e v i d e n c e  o f  t h e  h i ghway  b e i n g  a  p u b l i c  h i g h w a y .

A b s e n t  e v i d e n c e  t o  t h e  c o n t r a r y ,  a s t a t e m e n t  by a n  a p p r o p r i a t e  p u b l i c  body 
t h a t  t h e  h i g hw a y  was  and  e t l l l  i a  c o n s i d e r e d  a  p u b l i c  h i ghway  w i l l  be 
a c c e p t e d .

I i
A n c i l l a r y  u s e e  o r  f a c i l i t i e s  u s u a l  t o  p u b l i c  h i g h w a y s *

F a c i l i t i e s  s u c h  a s  r o a d  d r a i n a g e  d i t c h e s ,  b a ck  and  f r o n t  s l o p e s ,  t u r n o u t s ,  
r e s t  a r e a s ,  a n d  t h a  l i k e ,  t h a t  f a c i l i t a t e  u s e  o f  t h e  h i g hw ay  by t h e  p u b l i c  
a r e  c o n s i d e r e d  p a r t  o f  t h e  p u b l i c  h i g hw ay  R/W g r a n t .

O t h e r  f a c i l i t i e s  s u ch  a *  t e l e p h o n e  l i n e s ,  e l e c t r i c  l i n e s ,  e t c . ,  t h a t  w e r e  
o f t e n  p l a c e d  a l o n g  h i g hw ay s  do n o t  f a c i l i t a t e  u s a  o f  t h e  h i g hw ay  and  a r e  
n o t  c o n e i d e r e d  p a r t  o f  t h a  p u b l i c  h i g hw a y  R/W g r a n t .  An e x c e p t i o n  i s  t h e  
p l a c e m e n t  o f  s u c h  f a c i l i t i e s  a l o n g  s u c h  R/W g r a n t s  on l a n d s  a d m i n i s t e r e d  
by t h e  B u r e a u  o f  Land Management p r i o r  t o  Novembe r  7, 1974. P r i o r  t o  t h i s  
d a t e ,  t h e  r e q u i r e m e n t  o f  f i l i n g  an  a p p l i c a t i o n  f o r  s u c h  f a c i l i t i e s  was  
w a i v e d .  Any new f a c i l i t y ,  a d d i t i o n ,  m o d i f i c a t i o n  o f  r o u t e ,  e t c . ,  a f t e r  
t h a t  d e t e  r e q u i r e s  t h e  f i l i n g  o f  an  a p p l i c a t i o n / p e r m i t  f o r  su ch  f a c i l i t y .  
F a c i l i t i e s  t h a t  w e re  c o n s t r u c t e d ,  w i t h  p e r m i s s i o n  o f  t h e  R/W h o l d e r ,  

‘‘ b e tw e en  November 7, 1974, and t h e  e f f e c t i v e  d a t e  o f  t h i s  p o l i c y ,  s h o u l d ,  
e x c e p t  i n  r a r e  and u n u s u a l  c i r c u m s t a n c e s ,  be  a c commoda ted  by i s s u a n c e  o f  a 
R/W o r  p e r m i t  a u t h o r i z i n g  t h e  c o n t i n u a n c e  o f  s u c h  f a c i l i t y .



W id th :

F o r  t h o s e  h i ghway  R/Ws I n  t h e  S t a t e ,  c o u n t y ,  o r  m u n i c i p a l  r o a d  s y s t em ,  
i . e . ,  t h a  R/W l a  h e l d  and  m a i n t a i n e d  by t h e  a p p r o p r i a t e  gove rnmen t  body , 
t h e  w i d t h  o f  t h e  R/W i a  e a  s p e c i f i e d  f o r  t h e  t y p e  o f  h i ghway  u n d e r  S t a t e  
l aw ,  i f  a n y ,  I n  f o r c e  a t  t h e  t ime  t h e  g r a n t  c o u l d  be a c c e p t e d ,

In  9 ome c a s e s ,  t h e  s p e c i f i c  R/W may h a v e  b e e n  g i v e n  a l e a s e r  o r  g r e a t e r  
w i d t h  a t  t h e  t im e  o f  c r e a t i o n  o f  t h e  p u b l i c  h i ghway  t h a n  t h a t  p r o v i d e d  i n  
S t a t e  l aw .

Wbare S t a t *  law doea  n o t  e x i a t  o r  I s  n o t  a p p l i c a b l e  t o  t h e  s p e c i f i c  
h i ghway  R/W, t h e  w i d t h  w i l l  be d e t e rm i n e d  i n  t h e  same manner  a s  
n o n - g o v o r n m e n t a l l y  c o n t r o l l e d  h i g hw a y s .

Where t h e  h i ghway  R/W i s  n o t  h e l d  by a  l o c a l  g o v e r nm en t  o r  S t a t e  law d o e s  
n o t  a p p l y ,  t h e  w i d t h  ia d e t e rm i n e d  f rom  t h e  a r e a ,  i n c l u d i n g  a p p r o p r i a t e  
bach s l o p e s ,  d r a i n a g e  d i t c h e s ,  e t c . ,  a c t u a l l y  i n  u s e  f o r  t h e  h i ghway  a t  
t h e  l a t e r  o f  (1 ) a c c e p t a n c e  o f  t h e  g r a n t  o r  (2 ) l o a s  o f  g r a n t  a u t h o r i t y  
u n d e r  RS 2A77, e . g . ,  r e p e a l  o f  RS 2477 on O c t o b e r  21, 1976, o r  an  e a r l i t r  
r em ov a l  o f  t h e  l a n d  f r om  t h e  s t a t u s  o f  p u b l i c  l a n d s  n o t  r e s e r v e d  f o r  
p u b l i c  u s e s .

Abandonmen t:

Abandonment,  i n c l u d i n g  r e l i n q u i s h m e n t  by p r o p e r  a u t h o r i t y ,  o c c u r s  i n  
a c c o r d a n c e  w i t h  S t a t e ,  l o c a l  o r  common law o r  J u d i c i a l  p r e c e d e n c e .

R e s p o n s i b i l i t i e s  o f  Agency  and RIsh t-of-Way H o l d e r :

T h i s  p o l i c y  a d d r e s s e s  t h e  d r e a t i o n  and a b an do nm en t  o f  p r o p e r t y  i n t e r e s t s  
u n d e r  RS 2477 and t h e  r e s p e c t i v e  p r o p e r t y  r i g h t s  o f  t h e  h o l d e r  o f  a R/W 
and  t h e  owner  o f  t h e  s e r v i e n t  e s t a t e .

Under  t h e  g r a n t  o f f e r e d  by RS 2477 and v a l i d l y  a c c e p t e d ,  t h e  i n t e r e s t s  o f  
t h e  D e p a r tm e n t  a r e  t h a t  o f  owner o f  t h e  s e r v i e n t  e s t a t e  and a d j a c e n t  
l a n d s / r e s o u r c e s .  I n  t h i s  c o n t e x t ,  t h e  D e p a r tm e n t  h a s  no  management  
c o n t r o l  u n d e r  RS 2477 o v e r  p r o p e r  u s e s  o f  t h e  h i ghway  and  h ig hway  R/W 
u n l e s s  we c a n  d e m o n s t r a t e  u n n e c e s s a r y  d e g r a d a t i o n  o f  t h e  s e r v i e n t  e s t a t e *  
I t  s h o u l d  be n o t e d ,  h ow ev e r ,  t h a t  t h i s  p o l i c y  do e s  n o t  d e a l  w i t h  t h e  
a p p l i c a b i l i t y ,  i f  any ,  o f  o t h e r  f e d e r a l ,  s t a t e ,  a n d / o r  l o c a l  l aw s  on t h e  
management o r  r e g u l a t i o n  o f  R/Ws r e s e r v e d  p u r s u a n t  t o  RS 2477.

R e aBonab l a  a c t i v i t i e s  w i t h i n  t h e  h i g hway  R/W a r e  w i t h i n  t h a  j u r i s d i c t i o n  
o f  t h e  h o l d e r .  As s u c h ,  t h a  D ep a r tm en t  h a s  n o  a u t h o r i t y  u n d e r  RS 2477 t o  
r e v i ew  a n d / o r  a p p r o v e  auch  r e a s o n a b l e  a c t i v i t i e s .  Howeve r ,  r e v i ew  and 
a p p r o v a l  may o r  may n o t  o c c u r ,  d e p e n d i n g  upon  t h e  a p p l i c a b i l i t y ,  i f  any ,  
o f  o t h e r  f e d e r a l ,  s t a t e ,  o r  l o c a l  law* o r  g e n e r a l  r e l e v a n c e  t o  t h e  u s s  o f  
a  R/W. .
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C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
i n  t h i s  f i l e .  T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t a b a s e  C M P R .  I n  o r d e r  t o  s a v e  s p a c e  c o p i e s  o f  m i n u t e s  
h a v e  n o t  b e e n  l e f t  i n  t h e  f i l e s .

M a r y  V a n  N i m w e g e n
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D e c e m b e r  1 4 ,  1 9 8 8

T h e  H o n o r a b l e  S e n a t o r  
B e t t y e  F a h r e n k a m p  
S u i t e  2 0 1
1 1 9  N o r t h  C u s h m a n  S t r e e t  
F a i r b a n k s ,  A K  9 9 7 0 1

R e :  R e v i s e d  S t a t u t e  2 4 7 7

E n c l o s e d  i s  a  c o p y  o f  t h e  r e c e n t  p o l i c y  a g r e e m e n t  
r e a c h e d  o n  R S  2 4 7 7 .  I t  i s  t h e  l o n g - a w a i t e d  a g r e e m e n t  t h a t  I  
p r o m i s e d  t o  s e n d ,  o n c e  i t  b e c a m e  o f f i c i a l .

T h e  p o l i c y  d o e s  n o t  d e a l  w i t h  s e c t i o n  l i n e  e a s e m e n t s  
b e c a u s e  o f  d i f f e r i n g  o p i n i o n s  a b o u t  t h e  r e l e v a n t  l a w .

S i n c e r e l y

R e  , D i r e c t o r
F a i r b a n k s  R e g i o n a l  O f f i c e

E n e l .
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A l t h o u g h  R S  2 4 7 7  w a s  r e p e a l e d  n e a r l y  12  y e a r s  a g o ,  c o n t r o v e r s i e s ’ ” . \

p e r i o d i c a l l y  a r i s e  r e g a r d i n g  w h e t h e r  a p u b l i c  h i g h w a y  w a s  e s t a b l i s h e d ” '*^ 
p u r s u a n t  t o  t h e  c o n g r e s s i o n a l  g r a n t  u n d e r  R S  2 4 7 7  a n d  t h e  e x t e n t  o f  • ■ -•» 
r i g h t s  o b t a i n e d  u n d e r  t h a t  g r a n t .  - U n d e r  R S  2 4 7 7 ,  t h e  U n i t e d  S t a t e s  'V "I 

• h a d  ( h a s )  n o  d u t y  o r  a u t h o r i t y  t o  a d j u d i c a t e  a n  a s s e r t i o n  o r  , " t j
. a p p l i c a t i o n .  H o w e v e r ,  i t  i s  n e c e s s a r y  i n  t h e  p r o p e r  m a n a g e m e n t  o f  
F e d e r a l  l a n d s  t o  b e  a b l e  t o  r e c o g n i z e  w i t h  s o m e  c e r t a i n t y ’ t h e  • y 'y: 

e x i s t e n c e ,  o r  l a c k  t h e r e o f ,  o f  p u b l i c  h i g h w a y  c r a n t s  o b t a i n e d  u n d e r -  ' .
R S  2 4 7 7 .  • '.V:\ •' i'.l'.ist • /
. W i t h  t h e  p a s s a g e  o f  t h e  F e d e r a l  L a n d  P o . l i c y  a n d  M a n a g e m e n t  A c t ,  t h e  ;?J. 
B u r e a u  o f  L a n d  M a n a g e m e n t  ( B L M )  d e v e l o p e d  p r o c e d u r e s ,  p o l i c y ,  a n d  . .
c r i t e r i a  f o r  r e c o g n i t i o n ,  i n  c o o p e r a t i o n  w i t h  l o c a l  g o v e r n m e n t s ,  o f  
t h e  e x i s t e n c e  o f  s u c h  p u b l i c  . h i g h w a y s - a n d  n o t a t i o n  t o  t h e  B L M ' s  l a n d  
r e c o r d s .  T h i s  h a s  a l l o w e d  t h e  BLM t o  d e v e l o p  l a n d  u s e  p l a n s  a n d  t o  
m a k e  a p p r o p r i a t e  m a n a g e m e n t  d e c i s i o n s  t h a t  c o n s i d e r  t h e  e x i s t e n c e . o f  
t h e s e  h i g h w a y  . r i g h t s .  •

I s s u e s  h a v e  r e c e n t l y  b e e n  r a i s e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  o t h e r s  
• w h i c h  q u e s t i o n  n o t  o r i l y  t h e  B L M  p o l i c y  b u t  a l s o  t h e  m a n a g e m e n t . '  • V '.U v ..|,;.7 

a c t i o n s  b y  o t h e r  b u r e a u s  w i t h i n  t h e  D e p a r t m e n t .  We h a v e  h a d  t h e  B L M  /-..V.As 
r e v i e w  a n d  r e p o r t  o n  t h e  v a r i o u s  i s s u e s  a n d  c o n c e r n s  ( A t t a c h m e n t  2 )  . 
a n d  c o n s u l t e d  w i t h  t h e  S t a t e  o f  A l a s k a ,  t h e  B LM ,  t h e  F i s h  a n d  -•'•W?>;i;jj;>
w i l d l i f e  S e r v i c e ,  a n d  t h e  N a t i o n a l  P a r k  S e r v i c e .

, ■ .;
We b e l i e v e  t h a t  t h e  l a n d  m a n a g e m e n t  o b j e c t i v e s  o f  t h e  D e p a r t m e n t  w i l l  •;

• ‘ b e  i m p r o v e d  w i t h  a d o p t i o n  o f  a D e p a r t m e n t a l  p o l i c y  a n d  r e c o m m e n d  t h a t
t h e  a t t a c h e d  p o l i c y  ( A t t a c h m e n t  1)  b e  a d o p t e d  f o r  D e p a r t n e n t w i d e  u s e .

A p p r o v e :

D a t e :  DEC 07 1988

Donald Paul Model D i s a p p r o v e :

D a t e :

A t t a c h m e n t s : 1 - R S  2 4 7 7  P o l i c y
2 - B L M  R e p o r t

Celebrating the United States Constitution
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c c :  S e c r e t a r y ’ s  H e a d i n g  F i l e  ( 2 )
E S  ( 8 ) :  M IB  Rnu  6 2 2 1
LM>(2) •
FW ( 2 )  •'
3 3 0  O f f i c i a l
3 3 0  R e a d i n g  F i l e ,  M I B  3 6 6 0  

L L M - 3 3 0 : ' B i n g h a m : 3 / 4 / 8 8 ,  I B  Rm. 3 6 6 0 : 3 4 3 - 5 4 4 1 : 0 4 3 4 3 0 9  
R e v i s e d :  F W - W y m a n : 1 0 / 4 / 8 8 : 3 4 3 - 9 2 1 1 : R S 2 4 7 7 . l
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RS 2477
S e c t i o n  8  o f  t h e  A c t  o f  J u l y  26, 1866 :-.v\'yv,;
R e v i s e d  S t a t u t e  2477 (43 U .S .C .-932.)

R e p e a l e d  O c t o b e r  21, 1976 ./••'•..rV

S e c t i o n  8  o f  t h e  A c t  o f  J u l y  26, 1866, p r o v i d e d ;  1 *

"The r i g h t  o f  way f o r  t h e  c o n s t r u c t i o n  o f  h ighway s  o v e r  p u b l i c  
l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  i s  h e r e b y  g r a n t e d , * ;»V4|.

•• ... ‘v!< v.V1*
A l th ough  t h i s  s t a t u t e ,  43 U .S .C .  932 (RS 2477), « a o  r e p e a l e d  by T i t l e  V I I  o f
t h e  F e d e r a l  Land P o l i c y  and Management A c t  o f  O c t o b e r  21, 1976, 90 S t a t ,  2793*
many r i g h t a - o f - v a y  (R/W) f o r  p u b l i c  h i ghway s  o b t a i n e d  u n d e r  t h e  s t a t u t e  e x i s t !
o r  may e x i s t  on l a n d s  a d m i n i s t e r e d  by t h e  D ep a r tm en t  and o t h e r  F e d e r a l
a g e n c i e s .  The e x i s t e n c e  o r  l a c k  o f  e x i s t e n c e  o f  s u c h  h ighway R/Ws h a s  • ■:>)
m a t e r i a l  b e a r i n g  on t h e  d e v e lo pm en t  and im p l e m e n t a t i o n  o f  management p l a n s  f o r  "."h' \i

c o n s e r v a t i o n  s y s t em  u n i t s  and  o t h e r  a r e a s  o f  F e d e r a l  l a n d s *  Land manag ing  ' ,!'i-\
B u r e a u s  o f  t h e  D ep a r tm en t  s h o u l d  d e v e l o p ,  a s  a p p r o p r i a t e ,  i n t e r n a l  p r o c e d u r e s  1

f o r  a d m i n i s t r a t i v e l y  r e c o g n i z i n g  t h o s e  h i g hw ay s  m e e t i n g  t h e  f o l l o w i n g  c r i t e r i a  .
and r e c o r d i n g  such  r e c o g n i z e d  h ighway s  on t h e  l a n d  s t a t u s  r e c o r d s  f o r  t h e  a r e a  ’• I

managed by t h a t  B u r e au .  . •*!'
• . ' ’*•' »A'ti

A c c e p t a n c e ; . y t-
j* "i.

To c o n s t i t u t e  a c c e p t a n c e ,  a l l  t h r e e  c o n d i t i o n s  mus t  h a v e  b e e n  me t :  . •

1 .  The l a n d s  i n v o l v e d  mus t  h av e  b e en  p u b l i c  l a n d s ,  n e e  r e s e r v e d  f e e
p u b l i c  u s e s ,  a t  t h e  t ime of  a c c e p t a n c e .  • , • 4 tw

2. Some form o f  c o n s t r u c t i o n  o f  t h e  h i ghway  mu3 t  h a v e  o c c u r r e d .  , .
■ ' V'VV ‘•'■■X

3. The h ighway so c o n s t r u c t e d  mus t  be c o n s i d e r e d  a p u b l i c  h i g hway .
• . . .  ^ 

P u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s :  ’ ‘ ‘

P u b l i c  l a n d s  w e r e  t h o s e  l a n d s  o f  t h e  U n i t e d  S t a t e s  t h a t  w e r e  open to t h e  
o p e r a t i o n  o f  t h e  v a r i o u s  p u b l i c  l a n d  l aw s  enacted b y  C o n g r e s s .

VV
• *K;

P u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  UBes, do n o t  i n c l u d e  p u b l i c  l a n d s  
r e s e r v e d  o r  d e d i c a t e d  by A c t  o f  C o n g r e s s ,  E x e c u t i v e  O r d e r ,  S e c r e t a r i a l  V
O rd e r ,  o r ,  i n  some c a s e s ,  c l a s s i f i c a t i o n  a c t i o n o  a u t h o r i z e d  by s t a t u t e ,  
d u r i n g  t h e  e x i s t e n c e  o f  t h a t  r e s e r v a t i o n  o r  d e d i c a t i o n .

-A?
P u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  do n o t  i n c l u d e  p u b l i c  la ndB 4f $
p r e-emp ted  o r  e n t e r e d  by s e t t l e r s  u n d e r  t h e  p u b l i c  l a n d  l ew s  o r  l o c a t e d  , ..viS!
u n d e r  t h e  m in i n g  law a w h i c h  c e a s e d  t o  be p u b l i c  l a n d s  d u r i n g  t h e  p e n d a n cy  •./ 
o f  t h e  e n t r y ,  c l a im ,  o r  o t h e r .  1 • '

C o n s t r u c t i o n : _ • •.•.VrfctffJSf

C o n s t r u c t i o n  mus t  h a v e  o c c u r r e d  w h i l e  t h e  l a n d 3 w e r e  p u b l i c  l a n d s ,  n o t  
r e s e r v e d  f o r  p u b l i c  u s e s .  .

»!•'• ,-iiJ 
VJ

* : :. T. i • W
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. .  . -.;r .
C o n s t r u c t i o n  i s  a p h y s i c a l  a c t  o f  r e a d y i n g  the h ighway f o r  u s e  by t h e
p u b l i c  a c c o r d i n g  t o  t h e  a v a i l a b l e  o r  i n t e n d e d  node  o f  t r a n s p o r t a t i o n
f o o t ,  h o r s e ,  v e h i c l e ,  e t c ,  Removing h i g h  v e g e t a t i o n ,  moving l a r g e  r o c k s
o u t  of  t h e  way, o t  f i l l i n g  lew s p o t s ,  . e t c . ,  may bo s u f f i c i e n t  a s
c o n s t r u c t i o n  f o r  a p a r t i c u l a r  c a s e .  :'!fT

•' • ’ * ,•».*• %v11:Su rv ey ,  p l a n n i n g ,  o r  p r o noun cemen t  by  p u b l i c  a u t h o r i t i e s  may i n i t i a t e  \  , \
c o n s t r u c t i o n  b u t  doe s  n o t ,  by i t s e l f ,  c o n s t i t u t e  c o n s t r u c t i o n .  Con- 
s t r u c t l o n .  mus t  h a v e  been  i n i t i a t e d  p r i o r  t o  t h e  r e p e a l  o f  RS 2477 and _ j''
a c t u a l  c o n s t r u c t i o n  mus t  h o ve  f o l l o w e d  v i t h i n  a r e a s o n a b l e  t im e .

Road m a i n t e n a n c e  o v e r  s e v e r a l  y e a r s  may e q u a l  a c t u a l  c o n s t r u c t i o n .  V ? tr'*
• « *

The p a s s a g e  o f  v e h i c l e ' s  by u s e r s  o v e r  t im e  may e q u a l  a c t u a l  c o n s t r u c t i o n .

P u b l i c  Highway; • / .

. JA p u b l i c  h ighway  I s  a  d e f i n i t i v e  r o u t e  o r  way t h a t  i s  f r e e l y  open f o r  a l l  
t o  u s e .  I t  n e ed  n o r  n e c e s s a r i l y  be open  t o  v e h i c u l a r  t r a f f i c  f o r  a 
p e d e s t r i a n  o r  pack a n im a l  t r a i l  may q u a l i f y .  A t o l l  r o a d  o r  t r a i l  i s  
s t i l l  a p u b l i c  h ighway i f  t h e  o n l y  l i m i t a t i o n  i s .  th e  payment of t h e  t o l l  
by a l l  u s e r s .  M u l t i p l e  ways  t h r o u g h  a  g e n e r a l  a r e a  n a y  n o t  q u a l i f y  a s  a  
d e f i n i t e  r o u t e ,  hcweve r ,  e v i d e n c e  n ay  show t h a t  one o r  a n o t h e r  o f  t h e  w ay s  
may q u a l i f y .

The i n c l u s i o n  o f  a h i ghway  i n  a S t a t e ,  c o u n t y ,  o r  m u n i c i p a l  r o a d  s y s t e m  
c o n s t i t u t e s  b e i n g  a p u b l i c  h i ghway .

E x p e n d i t u r e  o f  c o n s t r u c t i o n  o r  m a i n t e n a n c e  money by an a p p r o p r i a t e  p u b l i c  
• body i s  e v i d e n c e  o f  t h e  h i g hw ay  b e i n g  a p u b l i c  h i ghway .

i* » » *i
A bsen t  e v i d e n c e  t o  t h e  c o n t r a r y ,  a s t a t e m e n t  b y ' a n  a p p r o p r i a t e  p u b l i c  body  
t h a t  th e  h i ghway  was and s t i l l  i s  c o n s i d e r e d  a p u b l i c  highway w i l l  be *
a c c e p t e d .

A n c i l l a r y  u s e a  o r  f a c i l i t i e s  u s u a l  t o  p u b l i c  h i g h w a y s ; .

F a c i l i t i e s  such a s  r o a d  a- ' i i n ag e  d i t c h e s ,  back  And f r o n t  s l o p e s ,  t u r n o u t s ,  ••
r e s t  a r e a s ,  and t h t  l i k e ,  t i . S t  f a c i l i t a t e  u s e  o f  t h e  h ighway by t h e  p u b l i c
a r e  c o n s i d e r e d  p a r t  o f  t h e  p u b l i c  h i g hway  R/W g r a n t .  . •£

. ' .

O th e r  f a c i l i t i e s  such a a  t e l e p h o n e  l i n e s ,  e l e c t r i c  l i n e s ,  e t c . ,  t h a t  w e r e  . y
o f t e n  p l a c e d  a l o n g  h ighway s  do  n o t  f a c i l i t a t e  u s e  o f  t h e  h ighway  and  a r e  •" •••: 
n o t  c o n s i d e r e d  p a r t  o f  t h e  p u b l i c  h i g hw ay  R/W g r a n t .  . An e x c e p t i o n  i s  t h e  fi\
p l a c em en t  o f  su ch  f a c i l i t i e s  a l o n g  s u ch  R/W g r a n t s  on l a n d s  a d m i n i s t e r e d  • .v,
by t h e  Bureau  o f  Lana Management p r i o r  t o  November 7, 1974. P r i o r  t o  t h i s  . -tvv.Vvj»
d a t e ,  th e  r e q u i r e m e n t  o f  f i l i n g  an  a p p l i c a t i o n  f o r  such f a c i l i t i e s  w«a • 
w a i v e d .  Any new f a c i l i t y ,  a d d i t i o n ,  m o d i f i c a t i o n  o f  r o u t e ,  e t c . j  a f t e r  '
t h a t  d a t e  r e q u i r e s  t h e  f i l i n g  o f  an  a p p l i c a t i o n / p e r m i t  f o r  su ch  f a c i l i t y .  . v! v f r r c

t F a c i l i t i e s  t h a t  w a re  c o n s t r u c t e d ,  w i t h  p e r m i s s i o n  o f  t h e  R/W h o l d e r ,  
b e tween  November 7, 1974, and t h e  e f f e c t i v e  d a t e  o f  t h i s  p o l i c y ,  s h o u l d ,  
e x c e p t  i n  r a r e  a nd  u n u s u a l  c i r c u m s t a n c e s ,  he  accommodated by i s s u a n c e  o f  a
R/W o r .  p e rm i t  a u t h o r i s i n g  t h e  c o n t i n u a n c e  o f  such f a c i l i t y .  •

•. . sit.

'•T• ni.
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F o r  t h on e  h ighway  R/Ws i n  t h e  S t a t e , '  c o u n t y ,  o r  m u n i c i p a l  r o a d  s y s t e m ,  . 
i . e . ,  t h e  R/W i c  h e l d  and m a i n t a i n e d  by t h e  a p p r o p r i a t e  gove rnmen t  b ody ;
t h e  w i d t h  o f  t h e  R/W i s  a s  s p e c i f i e d  f o r  t h e  t y p e  o f  h i ghway  u n d e r  S t a t s  
l a w , - i f  a n y ,  i n  f o r c e  a t  t h e  t i n e  t h e  g r a n t  c o u l d ' b e  a c c e p t e d .

In  some c a s e s ,  t h e  s p e c i f i c  R/W .may h a v e  b e e n  g i v e n  a l e s s e r  o r  g r e a t e r  vJ-.j*? 
w i d t h  a t  Che t ime o f  c r e a t i o n  o f  t h e  p u b l i c  h ighway  t h a n  t h a t  p r o v i d e d  i n  '
S t a t e  l aw .

Where S t a t e  law doe s  n o t  e x i s t  o r  i a  n o t  a p p l i c a b l e  t o  t h e  s p e c i f i c  
h i ghway  R/W, t h e  w i d t h  w i l l  be d e t e r m i n e d  i n  t h e  same manner  a s  
n o n - g o v e r n n e n t a l l y  c o n t r o l l e d  h i g hw ay a .

Where th e  h i ghway  R/W i s  n o t  h e l d  by a  l o c a l  gove rnmen t  o r  S t a t e  law d o e s  
n o t  a p p l y ,  t h e  w i d t h  i s  d e t e rm i n e d  f rom t h e  a r e a ,  i n c l u d i n g  a p p r o p r i a t e  
back, s l o p e s ,  d r a i n a g e  d i t c h e s ,  e t c . ,  a c t u a l l y - i n  u s e  f o r  th e  h ighway  a t  
t h e  l a t e r  o f  (1 ) a c c e p t a n c e  of  t h e  g r a n t  o r  (2 ) l o o n  o f  g r a n t  a u t h o r i t y  
u n d e r  RS 2477, e . g . ,  r e p e a l  o f  RS 2477 on O c t o b e r  21, 1976, o r  an e a r l i e r  
r em ov a l  o f  t h e  l a n d  f rom  t h e  s t a t u n  o f  p u b l i c  l a n d s  n o t  r e s e r v e d  f o r  
p u b l i c  u s e s .

Abandonment:

Abandonment ,  I n c l u d i n g  r e l i n q u i s h m e n t  by p r o p e r  a u t h o r i t y ,  o c c u r s  i n  
a c c o r d a n c e  w i t h  S t a t e ,  l o c a l  o r  common law  o r  J u d i c i a l  p r e c e d e n c e .

R e s p o n s i b i l i t i e s  o f  Agency and Righ t-of-Way H o l d e r :

T h i s  p o l i c y  a d d r e s s e s  t h e  d r e a t i o n  and abandonmen t  o f  p r o p e r t y  i n t e r e s t s  
u n d e r  RS 2477 and th e  r e s p e c t i v e  p r o p e r t y  r i g h t s  o f  t h e  h o l d e r  o f  a  R/V 
and  t h e  owner o f  t h e  s e r v i e n t  e s t a t e . •■ft

Under  Che g r a n t  o f f e r e d  by RS 2477 and v a l i d l y  a c c e p t e d ,  th e  i n t e r e s t s  o f  .... vv ’.;V. 1 *__ . ___ ji *  . r   l_  ̂ A j1 _ j j  __~ *• •'t h e  D ep a r tm en t  a r e  t h a t  o f  owner o f  t h e  s e r v i e n t  e s t a t e  a n d ' a d j a c e n t  
l a n d s / r e s o u r c e s .  I n  t h i s  c o n t e x t ,  t h e  D e p a r tm e n t  h a s  no management 
c o n t r o l  u n d e r  RS 2477' o v e r  p r o p e r  u s e s  o f  t h e  h i ghway  and  highway R/W 
u n l e s s  we c a n  d e m o n s t r a t e  u n n e c e s s a r y  d e g r a d a t i o n  o f  t h e  s e r v i e n t  e s t a t e .  
I t  s h o u l d  be n o t e d ,  howeve r ,  t h a t  t h i s  p o l i c y  doe s  n o t  d e a l  w i t h  t h e  
a p p l i c a b i l i t y ,  i f  8ny ,  o f  o t h e r  f e d e r a l ,  s t a t e ,  a n d / o r  l o c a l  l aw s  on t h e  
management  o r  r e g u l a t i o n  o f  R/Ws r e s e r v e d  p u r s u a n t  t o  RS 2477.

* V;**1' .••in;
- J.* J*-

V

R e a s o n a b l e  a c t i v i t i e s  w i t h i n  Che h ighway  R/W a r e  w i t h i n  t h e  j u r i s d i c t i o n  •;;;
o f  t h e  h o l d e r .  As such ,  t h e  D ep a r tm en t  h a s  no  a u t h o r i t y  u n d e r  RS 2477 ^
r e v i ew  a n d / o r  a pp rove  s u ch  r e a s o n a b l e  a c t i v i t i e s .  However, r ev i ew  and 
a p p r o v a l  may or . may n o t  o c c u r ,  d e p e n d i n g  upon t h e  A p p l i c a b i l i t y ,  i f  a n y ,  
o f  o t h e r  f e d e r a l ,  s t a t e ,  o r  l o c a l  l aw s  o r  g e n e r a l  r e l e v a n c e  to  t h e  u s e  o f  
a R/W. ' . • •



r-m
SENT BY!STATE OF ALASKA-DC ! 12- 8-88 J 7 :11PM I 2026245357'

U n i t c i *  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  f f i S S a

S074512858I# 8

BVRKAl* OK l.AND MANAOKMKNT 
WASHINGTON. P.O. JO'J-IO

APR *

■;V •••- 

- a  ' '■T  ■ -M•/;
|.\ IlM't.V HKXKKTO- ' !

••••;•• i f
2801 (330)
RS 2477 •,

. . .  • :-‘V %
Memorandum

To: . A s s i s t a n t  S e c r e t a r y  - Land and M i n e r a l s  Management

From: D i r e c t o r ,  Bureau  o f  Land Management

S u b j e c t :  D e p a r tm e n t a l  P o l i c y  on S e c t i o n  8  o f  t h e  A c t  o f  J u l y  26, 1866,
R e v i s e d  S t a t u t e  2477 (R epe a l e d ) ,  G r a n t  o f  Righ t-of-Way f o r  P u b l i c  
Highways (RS.2477)

I s s u e : • . D epa r tm en t  P o l i c y  on th e  R e c o g n i t i o n  of  P u b l i c  Highway R igh t s-o f-W ay  ' •
G r a n t e d  Under RS 2477 and th e  A d m i n i s t r a t i o n  o f  such R e c o g n i z e d  
G r a n t s .  ’ • •

N e e d : .  ̂ • ’!

S i g n i f i c a n t  i s s u e s  h a v e  been  r a i s e d ,  p r i n c i p a l l y  i n  A l a s k a ,  r e g a r d i n g  t h e  ''AT

D e p a r tm e n t ' s  • i n t e r p r e t a t i o n  and p o s i t i o n  a a  t o  th e  a c c e p t a n c e  o f  t h e  
r i g h  t-of-way (R/W) g r a n t  o f f e r e d  by C ong r e s s  by  S e c t i o n  8  of t h e  Ac t o f  '.
J u l y  26, 1866, RS 2477, r e p e a l e d  by  T i t l e  V I I  o f  t h e  F e d e r a l  Land P o l i c y  and  
Management A c t  of O c tob e r  21, 1976, 90 S t a t .  2793 (FLPMA).’ F o r  t h o s e  g r a n t s  
r e c o g n i z e d ,  i s s u e s  e x i s t  a s  t o  th e  e x t e n t . o f  t h e  g r a n t ,  i . e . ,  t e rm s  a nd  .. 
c o n d i t i o n s  such  a s  th e  w i d t h ,  a l l o w a b l e  u s e s ,  a nd  F e d e r a l  o v e r s i g h t .

H i s t o r i c a l l y ,  s u c h ' i 3 s u e s  h a v e  g e n e r a l l y  a f f e c t e d  o n l y  t h e  Bureau o f  Land 
Management (BLM), w i t h  m i n o r  im pa c t  on o t h e r  F e d e r a l  l a n d  manag ing a g e n c i e s .
Two r e l a t i v e l y  r e c e n t  ev en tB  hav e  h e i g h t e n e d  t h e  n e ed  f o r  e x p r e s s e d  p o l i c y  at-..n*:Vyyi4  
. th e  D e p a r tm e n t a l  o r  h i g h e r  l e v e l .  F i r s t ,  t h e  r e p e a l  o f  RS 2477 i n  1976 c l o s e d  

• t h e  d o o r  t o  t h e  a c c e p t a n c e  o f  th e  g r a n t  f o r  new h ighway s  o r  c o r r e c t i o n s  t o  
e x i s t i n g  r o a d  s i t u a t i o n s  t o  p e r f e c t  a c c e p t a n c e  o f  t h e  g r a n t .  S e c o n d l y ,  t h e  
a d d i t i o n  o f  e x t e n s i v e  a c r e a g e s  i n  A l a s k a  t o  t h e  N a t i o n a l  P a r k  and  N a t i o n a l  VtWi
W i l d l i f e  Re fu g e  Systems by  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  Lands C o n s e r v a t i o n  A c t
o f  1980 (ANILCA) r e q u i r e s  t h e  manag ing a g e n cy  t o  c o n s i d e r  t h e  p o s s i b l e  . -i'V' ; 1

• e x i s t e n c e  o f  RS 2477 h i g hw ay s  on t h e s e  C o n s e r v a t i o n  Sys tem U n i t s .  O t h e r  ’ ‘T * \
F e d e r a l  l a n d  manag ing a g e n c i e s  in  A l a a k a ,  p r i n c i p a l l y  t h e  F o r e s t  S e r v i c e ,  U .S .  "
D e p a r t m e n t .o f  A g r i c u l t u r e ,  a r e  a l s o  i n v o l v e d  b u t  t o  a  l e s s e r  e x t e n t  t h a n  t h e  ^ f
t h r e e  I n t e r i o r  Bu reau s .  ?.

H i s t o r i c a l :

RS 2477 p r o v i d e d :

• w  ,

"The  r i g h t  of way f o r  th e  c o n s t r u c t i o n  Of h i g hw ay s  
o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  i s  
h e r e b y  g r a n t e d . "

■ i ;v . •S r
..'A:’ .»»•
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I a  t h e  p a s t ,  t h a  D ep a r tm en t  p a i d  l i t t l e  a t t e n t i o n  t o  ouch p u b l i c  h i g h w a y s  on 
t h e  p u b l i c  l andB  s i n c e  i f  t h e  g r a n t  w a s  n o t  a c c e p t e d  t o d a y  i t  c o u l d  be •; 
tomo r row .  I n  d i s p o s i n g  o f  t h e  p u b l i c  l a n d s ,  t h e ' G e n e r a l  Land O f f i c e  a n d ,  .*• 
s u b s e q u e n t l y ,  t h e  BLM d i d  n o t  e v e n  i n c l u d e  t h e  e x i s t e n c e  o f  such p u b l i c  ••--tfic.-
h i g hw ay s  i n  t h e  p o t e n t  documen t  j t h e  a g e n c y  h a d  n o  d u t y  t o  a d j u d i c a t e  t h e  
a c c e p t a n c e  o r  n o n - a c c e p t a n c e  o f  t h e  h i g hw ay  g r a n t .  As w i t h  o t h e r  " o p e n "  ; f / \ : : 
o f f e r s  by  C o n g r e s s ,  su ch  a s  t h e  r a i l r o a d  g r a n t s ,  t h e  e x i s t e n c e  o f  s u c h  r i g h t s  
w e r e  c o n s i d e r e d  f a c t u a l  m a t t e r s  t h a t  t h e  s e t t l e r  o r  e n t e r e r  o f  p u b l i c  l a n d s  
s h o u l d  r e c o g n i s e  as  e x i s t i n g  a t  t h e  t im e  o f  s e t t l e m e n t  o r  e n t r y .  D i s p u t e s  
b e tw e en  t h e  h o l d e r  o f  th e  h i g hw ay  and  the, p a t e n t e e  w e r e  l e f t  f o r  s e t t l e m e n t  i n  •• • 
l o c a l  c o u r t  u n d e r  t h e  l aws  o f  t h e  S t a t e  o r  T e r r i t o r y .  . >. . r V ^  •*'.

. *
As a  r e s u l t ,  t h e r e  i 3 l a c k i n g  a n y  q u a n t i t y  o f  a d m i n i s t r a t i v e  o r  j u d i c i a l  
d e c i s i o n s  a t  t h e  F e d e r a l  l e v e l  t o  p r o v i d e  much a s s i s t a n c e  i n  s e t t i n g  F e d e r a l  
p o l i c y  and  a p l e t h o r a  of  l o c a l  j u d i c i a l  d e c i s i o n s ,  o f t e n  c o n f l i c t i n g  b e tw e e n  
S t a t e s  o r  T e r r i t o r i e s .  A t t a c h m e n t  8 i s  a summary o f  p u b l i s h e d  a d m i n i s t r a t i v e  /
d e c i s i o n s  r e g a r d i n g  RS 2477.

a.-
R e g u l a t i o n s ; . ..

• ' ? 
R e g u l a t i o n s  p r om u lg a t e d  by t h e  D ep a r tm en t  i n  1938 p r o v i d e d :

*• ' 1 "The g r a n t  . . . becomes e f f e c t i v e  upon t h e  c o n s t r u c t i o n  o r  e s t a b l i s h i n g
o f  h i g hw ay s  i n  a c c o r d a n c e  w i t h  t h e  S t a t e  l aw s ,  o v e r  p u b l i c  l a n d s  n o t
r e s e r v e d  f o r  p u b l i c  u s e s .  Mo a p p l i c a t i o n  s h o u l d  be f i l e d  u n d e r  s a i d  R .S ., .
2477 a s  no a c t i o n  on t h e  p a r t  o f  t h e  F e d e r a l  Governmen t i s  n e c e s s a r y . "  •
See 43 CFR 244.55 (1938) (P a r ,  55, C i r c .  1237a, May 23, 1938). • • A,

. . * • 
I n  1949, r e g u l a t i o n s  w e re  a dd ed  t o  p r o v i d e  f o r  a h i g hway  a p p l i c a n t  to. p e t i t i o n
t h e  BLM t o  mod i fy  a " p u b l i c  u s e "  r e s e r v a t i o n  t o  a l l c w  a p p l i c a t i o n  o f  RS 2477. ■ ■s’ .

' See  43 CFR 244.47 (1949). ■ • A- . i r  •
• ' • I

I q 1952, t h e  r e g u l a t i o n s  w e r e  m o d i f i e d  t o  e x c l u d e  f rom t h e  RS 2477 g r a n t  a ny  '
R/Ws f o r  f a c i l i t i e s  w i t h  r e s p e c t  t o  w h i c h  any  o t h e r  p r o v i s i o n  of  low ; /
s p e c i f i c a l l y  r e q u i r e d  t h e ' f i l i n g  o f  an a p p l i c a t i o n  f o r  R/W. These r e g u l a t i o n s  . ' 
a l s o  w a i v e d  t h e  r e q u i r e m e n t  o f  f i l i n g  a n  a p p l i c a t i o n 1 f o r  a l l  f a c i l i t i e s  u s u a l  
t o  o r  a l o n g  a  h i ghway  R/W ( c e r t a i n  s p e c i f i c  e x c e p t i o n s )  w h e r e  t h e  h o l d e r  o f  V.'V
t h e  h ighway R/W c o n s e n t e d .  These  r e g u l a t i o n s  a l s o  p r o v i d e d  t h a t  t h e  R/V 

. g r a n t e d  u n d e r  RS 2477 wou ld  be  s u b j e c t  t o  c e r t a i n  t e rm s  and c o n d i t i o n a —  
c l e a r i n g ,  s o i l  and r e s o u r c e  c o n s e r v a t i o n ,  p r e v e n t  and s u p p r e s s  f i r e s ,  b u i l d  o r  
r e p a i r  f a c i l i t i e s  damaged i n  c o n s t r u c t i o n  o f  h i g h w a y ,  r e s t o r a t i o n  upon  
t e r m i n a t i o n ,  n o n d i s c r i m i n a t i o n ,  and r e s e r v a t i o n  o f  c e r t a i n  m i n e r a l s .  Whern 
t h e  h i ^ iw a y  h o l d e r  c o n s e n t e d  t o  c o n s t r u c t i o n  o f  r e l a t e d  f a c i l i t i e s ,  ouch 
h o l d e r  was r e s p c  3 i b l e  f o r  c o m p l i a n c e  w i t h  a p p r o p r i a t e  t e rm s  and c o n d i t i o n s  o f  
t h e  D e p a r tm e n t  f o r  th e  t y pe  o f  f a c i l i t y .  See  43 CFR 244.58 (1953 Supp) .

I n  1974, t h e  r e g u l a t i o n s  w e r e  m o d i f i e d  t o  remove  t h e  w a i v e r  p r o v i d e d  i n  1952 
and  r e q u i r e d  a p p l i c a t i o n s  t o  be f i l e d  f o r  f a c i l i t i e u  u s u a l  t o  a h i g hw a y .  See  

. 43 CFR 2822.2-2 (1979), •
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With  t h e  r e p e a l  o f  RS 2477 i n  1976, r e g u l a t i o n s  w e r e  a d o p t e d  a l l o w i n g  a n y  "  ,>.V*’■ •
p e r s o n  o r  S t a t e  o r  l o c a l  gove rnmen t  wh ich  h a s  c o n s t r u c t e d  p u b l i c  h i g hway s  
under-RS 2477 t o  f i l e  a map show ing  t h e  l o c a t i o n ' o f  such h ighway  w i t h  t h e  
BLM. See 43 CFR 2802.5(b) (1985). T h i s  a c t i o n  w a s  t a k e n  t o  f a c i l i t a t e  t h e  
management o f  t h e  p u b l i c  l a n d s  u n d e r  t h e  FLPMA.

•i

IVJ.V

■BLM P o l i c y ;

C u r r e n t  p o l i c y  i s  c o n t a i n e d  i n  BLM Manual 2801.48B (1986). I t  p r o v i d e s :

G r a n t  became f i x e d  when c o n s t r u c t e d  and  a c c e p t e d  o s  n p u b l i c  h i g h w a y . 
C o n s t r u c t i o n  mus t  be a c t u a l ;  s u r v e y  aud  p l a n n i n g  a r e  n o t  c o n s t r u c t i o n .  •
Road m a i n t e n a n c e  o v e r  s e v e r a l  y e a r s  may e q u a l  c o n s t r u c t i o n .
I n c r e m e n t a l  m a i n t e n a n c e  o v e r  s e v e r a l  y e a r o  n a y  e q u a l  c o n s t r u c t i o n . 
C o n s t r u c t i o n  on p u b l i c  l a n d o  n u a t  h a v e  o c c u r r e d  p r i o r  t o  10/21/76. • •' /*U
Where h i s t o r y  i s  unknown o r  q u e s t i o n a b l e ,  i t s  e x i s t e n c e  i n  c o n d i t i o n  />
s u i t a b l e  f o r  p u b l i c  u s e  i s  e v i d e n c e  t h a t  s u f f i c i e n t  c o n s t r u c t i o n  har t  "
t a k e n  p l a ^ n .
Highway mus t  be p u b l i c , an a c c e s s  r o a d  r e s t r i c t e d  by l o c k e d  g a t e s  i s  
n o t  a p u b l i c  h ighway .
E x p e n d i t u r e  o f  p u b l i c  f u n d s  on a r o a d  w i l l  e q u a t e  t o  a  p u b l i c  h i g h w a y .
S t a t e  i n  w h ich  r o a d  i s  l o c a t e d  n u a t  h a v e  a p r o c e d u r e  t o  c o n f i rm  t h e  
r o a d  a s  a p u b l i c  h i g h w a y , i . e . ,  a p u b l i c  h i g hway  may n o t  be c r e a t e d  
c o n t r a r y  t o  l o c a l  l aw .  ' '
RS 2477 d i d  n o t  s p e c i f y  th e  ext en t* ,  w i d t h , o r  n a t u r e  o f  r i g h t s  c o n v e y e d .  
S t a t e  law s p e c i f y i n g  h ighway  w i d t h  (a) t h a t  i s  s p e c i f i c  t o  RS 2477 ' ■•.•̂ 3
h i g hw ay s  8h a l l . b e  u s e d .  .

'Where S t a t e  law do e s  n o t  a p p l y ,  w i d t h  i s  t h a t  r e q u i r e d  f o r  t h e  r o a d  •_ v 
u s e s  e x i s t i n g  a t  t h e  t ime  o f  a c c e p t a n c e  o r  r e p e a l  o f  RS'2477.
H o l d e r  h a s  r i g h t  t o  m a i n t a i n , i n c l u d i n g  r e a l i g n m e n t  and r e c o n s t r u c t i o n  • \ -
w i t h i n  t h e  R/w w i d t h ;  a c t i v i t i e s  o u t s i d e  r e q u i r e  p e r m i t .  ’ ’
F a c i l i t i e s  u s u a l  t o  p u b l i c  h i g hw a y s ,  i . e . , '  t e l e p h o n e  and e l e c t r i c  
l i n e s ,  a r e  t o  be a u t h o r i z e d  by a e p a r a t e  R/Ws g r a n t e d  u n d e r  FLPMA; •
g r a n d f a t h e r  c l a u s e  f o r  t h o s e  e s t a b l i s h e d  d u r i n g  a p p l i c a t i o n  w a i v e r  •• v
p e r i o d .  .
F i e l d  O f f i c e s  a r e  d i r e c t e d  t o  work w i t h  e a ch  S t a t e , . c o u n t y , and 
m u n i c i p a l i t y  t o  i d e n t i f y  a l l  e x i s t i n g  h i g hw a y s ;  a cknow ledge ,  s e r i a l i z e ,  
and  n o t e  M a s t e r  T i t l e  P l a t s  o f  t h o s e  m e e t i n g  c r i t e r i a ,  ”\-

Conce rn  i n  A l a s k a :

By 1985 many i s s u e s  w e r e  r a i s e d  i n  A l a s k a  c o n c e r n i n g  p o s s i b l e  RS 2477 R/Ws a n d  
management  p l a n s  b e i n g  p r e p a r e d  f o r  t h e  i n d i v i d u a l  C o n s e r v a t i o n  Sy s tem  O n i t a  
c r e a t e d  u n d e r  t h e  ANILCA. P o s i t i o n s  and c o n c e r n s  e x p r e s s e d  by t h e  S t a t e  ( b o t h  v S j L ’-- 
a d m i n i s t r a t i v e  and l e g i s l a t i v e ) ,  N a t i v e  e n t i t i e s ,  m i n e r a l s  i n d u s t r y ,  .
c o n s e r v a t i o n  g r o u p s ,  and o t h e r s  i l l u o t r s t e d  a n e e d  f o r  a s i n g l e  D e p a r tm e n t a l  
o r  F e d e r a l  Gove rnmen t  p o s i t i o n  on P.S 2477. I n  1986, t h o  BLM S t a t e  D i r e c t o r ,
A l a s k a ,  w a s  a s k e d  t o  c h a i r  an i n t e r a g e n c y  g r o u p  c o n s i s t i n g  o f  t h e  r e g i o n a l  
h e a d s  o f  t h e  BLM, F i s h  and W i l d l i f e  S e r v i c a ,  N a t i o n a l  P a rk  S e r v i c e ,  and t h a
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F o r e s t  S e r v i c e  t o  f o rm u l a t e  a p o l i c y  a c c e p t a b l e  t o  t h e s e  r e g i o n a l  h e a d s ,  a .. 
p r o p o s e d  p o l i c y  v a s  s u b m i t t e d  by t h a t  g r o u p ,  t o g e t h e r  w i t h  comments by  t h o  
S t a t e  o f  A l a s k a ,  t o  t h e  D i r e c t o r ,  BLM, i n  A u g u s t  1987 r e q u e s t i n g  agency  •' 
a p p r o v a l  (A t t a c hm en t  1), Th i s  p r o p o s e d  p o l i c y  d e v i a t e s  f rom e x i s t i n g  BLM 
p o l i c y  i n  two a r e a s :  (1 ) e s t a b l i s h i n g  t h e  w i d t h  a s  t h a t  which  was  n e c e s s a r y
f o r  t h e  u s e  i n v o l v e d  a t  t h e  t im e  t h e  l a n d  was  r e s e r v e d  f o r  a  p u b l i c  u s e  o r  t h e  . 
r e p e a l  o f  RS 2477 ( i g n o r i n g  S t a t e  s t a t u t e s )  and (2) p r o v i d i n g  t h a t  t h e  F e d e r a l  > ‘£1/' 
l a n d  manag ing  a g en cy  had  a d m i n i s t r a t i v e  c o n t r o l  o v e r  u s e  o f  t h e  p u b l i c  h i g h w a y * • '

j'Vvj-V',

a

E x p r e s s i n g  r e s e r v a t i o n s  w i t h  t h e  p r o p o s e d  p o l i c y ,  t h e  G ov e rn o r  o f  A l a s k a ' s  , 
W ash ing ton  r e p r e s e n t a t i v e  r e q u e s t e d  m e e t i n g s  w i t h  t h e  A s s i s t a n t  S e c r e t a r i e s  ' 
f o r  Land and  M i n e r a l s  Management and f o r  F i s h  a nd  W i l d l i f e  and P a rk s  t o  
p r e s e n t  t h e  S t a t e ' s  v i ew s  and a e ek  a p o l i c y  a c c e p t a b l e  t o  b o th  t h e  S t a t e  and  
t h e  D ep a r tm en t .  As a  ’r e s u l t  o f  such a  m e e t i n g  on  November  24, 1987, t h e  
G o v e r n o r ’s r e p r e s e n t a t i v e  s u b m i t t e d  f o u r  i s s u e s  n e e d i n g  r e s o l u t i o n ,  i n c l u d i n g  
t h e  S t a t e ' s  r e a s o n i n g  f o r  i t s  p o s i t i o n  on t h e  i s s u e s .  T he s e  i s s u e s  and ou r  
r e s p o n s e  a r e  c o n t a i n e d  i n  A t t a c hm en t s  5. and 6 . W ith  some c l a r i f i c a t i o n ,  BLM'a 
e x i s t i n g  p o l i c y  i s '  a c c e p t a b l e  t o  t h e  G o v e r n o r ’s r e p r e s e n t a t i v e  on a l l  b u t  one  
i s s u e - l e g i s l a t i v e  a c c e p t a n c e  o f  RS 2477 on  s e c t i o n  l i n e s .  - ' -—

•JV >.v.

I n t e r i o r ' s  P o s i t i o n  i s  c r i t i c a l :

•' * .. 

. -M .--------*v • I i I
. . V  .:.*i

-;.-f Vir-r>

As t h e  s t e w a r d  o f  t h e  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  p u r p o s e s ,  t h e  
D e p a r tm e n t ' s  p a s t  a nd  c u r r e n t  p o l i c y  and r u l i n g s  on  t h e  a c c e p t a n c e  o f  t h e  
g r a n t  of R/Ws f o r  p u b l i c  h i ghway s  can h a v e  im p a c t s  on t h e  management of 
F e d e r a l  l a n d s  i n  t h e  30 " p u b l i c  l a n d "  S t a t e s — b a s i c a l l y  t h o s e  w e s t  o f  t h e  
M i s s i s s i p p i  R i v e r .  RS 2477 i s s u e s  i n v o l v i n g  t h e  c r e a t i o n  o f  " F e d e r a l  r e s e r v e s  
- F o r e s t s ,  P a r k s ,  R e f u g d s "  a t  t h e  t u r n  o f  t h e  c e n t u r y  and t h e  e a r l y  1900'fl 
h a v e ,  g e n e r a l l y ,  been  l o n g  r e s o l v e d  e i t h e r  t h r o u g h  F e d e r a l  r e c o g n i t i o n ,  
a bandonmen t ,  o r  J u d i c i a l  d e c i s i o n s , t a l t h o u g h  some i s s u e s  auch as  u t i l i t y  l i n e s  
u s u a l  t o  a p u b l i c  h i ghway  s t i l l  o c c u r .  F e d e r a l  r e s e r v e s  c r e a t e d  f rom 

’u n r e s e r v e d  . p u b l i c  l a n d s  i n  th e  n e a r  p a p t ,  e s p e c i a l l y  t h e  C o n s e r v a t i o n  Sy s t em  
U n i t s  i n  A l a s k a  e s t a b l i s h e d  un d e r  t h e  ANILCA, c o n t a i n  o r  p o s s i b l y  c o n t a i n  
numerous  RS 2477 i s s u e s .  '

The one r e m a i n i n g  I s s u e  i n v o l v i n g  r e c o g n i t i o n  o f  a c c e p t a n c e  o f  th e  
c o n g r e s s i o n a l  g r a n t  b y  S t a t e / T e r r i t o r i a l  law o r  l o c a l  g o v e rnm en t  o r d i n a n c e  n o t  
d i l i g e n t l y  f o l l o w e d  by a c t u a l  c o n s t r u c t i o n  i s  an i s s u e  t h a t  h a s  a p o t e n t i a l  
e f f e c t  on Dapy F e d e r a l  r e s e r v e s  i n  t h e  p u b l i c  doma in  S t a t e a  a s  v e i l  a s  t h e  
r em a i n i n g  p u b l i c  l a n d s  un d e r  BLM j u r i s d i c t i o n .

I n  a d d i t i o n  t h e r e  i s  a  p e r c e p t i o n ,  w i t h  some r e a l i t y ,  t h a t . d e c i s i o n s  made 
r e f l e c t i n g  F e d e r a l  l a n d s  w i l l  c a r r y  o v e r  i n t o  t h e  p r i v a t e  r e a l t y  a r e n a .
Conce rn  h a s  been  e x p r e s s e d  h e r e  by t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s .

u
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A l a s k a  c o n t e n d s ,  i a  do  some o t h e r  S t a t e s ,  t h a t  a p o s i t i v e  a c t  by t h e  p u b l i c  
a u t h o r i t i e s ,  i . e . ,  S t a t e / T e r r i t o r y  l e g i s l a t i v e  b r a n c h -, c o u n t y  o r  m u n i c i p a l  \  
a u t h o r i t i e s  p u r s u a n t  t o  S t a t a  l aw ,  d e c l a r i n g  a p u b l i c  h i g hway  a l o n g  a l l  
s e c t i o n / t w n e h i p  l i n e s  i s  a c c e p t a n c e  o f  t h e  g r a n t  o f f e r e d  by C ong r e s s  u n d e r  
RS 2477» I t  i s  c o n t e n d e d  t h a t  s u c h  a c o v e n a n t  r u n s  w i t h  t h e  l a n d ,  w h e t h e r  a 
h i g hway  i s  a c t u a l l y  c o n s t r u c t e d  o r  n o t ,  u n t i l  t h e r e  i s  a p p r o p r i a t e  a c t i o n  
t a k e n  t o  abandon  o r  o t h e rw i s e  t e r m i n a t e  t h e  R/W p u r s u a n t  t o  S t a t e  law o r  
j u d i c i a l  a c t i o n .  To m o l l i f y  p r i v a t e  l a n d ow n e r s  who r e c e i v e d  t i t l e  f rom t h e  
U n i t e d  S t a t e o  a u b u e q u e n t  t o  such s e c t i o n  l i n e  l e g i s l a t i o n ;  t h e  A l a s k a  
G o v e r n o r ' s  r e p r e s e n t a t i v e  h a s  i n d i c a t e d  t h a t  t h e  S t a t e  w ou ld  compen sa te  s u c h  
owners  p r i o r  t o  a c t u a l  c o n s t r u c t i o n  o f  a s e c t i o n  l i n e  h i g hw ay .  .

*•

Whi le  s e c t i o n  l i n e  s t a t u t e s  c o n s t i t u t e  t h e  p r im a r y  d i s c u s s i o n  i s s u e ,  t h i s  
i s s u e  wou ld  a l s o  i n c l u d e  t h o s e  cases w h e r e  t h e  a p p r o p r i a t e  l o c a l  a u t h o r i t y ,  
c o u n t i e s ,  f o r  e x am p l e ,  by r e s o l u t i o n  o r  o t h e r  a p p r o p r i a t e  a c t i o n  d e c l a r e d  t h e  
e s t a b l i s h m e n t  o f  a p u b l i c  h ighway a l o n g  a r o u t e  w h i c h ,  f o r  oome r e a s o n ,  w a s  
n e v e r  a c t u a l l y  c o n s t r u c t e d .

W e s t e r n  S t a t e s  w h i c h  hav e/had  s e c t i o n  l i n e  s t a t u t e s  i n c l u d e  A l a s k a  
( T e r r i t o r i a l  and S t a t e ) ,  A r i z o n a  (however  S t a t e  law r e q u i r e s  a r o ad  t o  be 
a d o p t e d - by t h e  c o u n t y  o r  o t h e r  J u r i s d i c t i o n  a f t e r  i t  h a 3 been  c o n s t r u c t e d  t o  
become a p u b l i c  h i g hw ay ) ,  No r t h  and  Sou th  Dako ta  (D ako ta  T e r r i t o r i a l  l aw ) ,  a n d  
K a n s a s .  Mon tana ,  a l t h o u g h  i t  doe s  n o t  h o v e  a s e c t i o n  l i n e  s t a t u t e ,  h a s  
i n t e r p r e t e d  RS 2477 a s  r e q u i r i n g  c o n s t r u c t i o n .  V a r i o u s  c o u n t i e s  i n  
C a l i f o r n i a ,  C o l o r a d o ,  and Wash ing ton  a r e  known t o  h a v e  e n a c t e d  s e c t i o n  l i n e  
o r d i n a n c e s .  L o c a l  c o u r t s  h av e  h e l d  t h a t ,  o n c e  d e d i c a t e d ,  t h e  h ighway  may o n l y  
be t e r m i n a t e d  a c c o r d i n g  to  th e  p r o c e d u r e s  o f  th e  l o c a l  j u r i s d i c t i o n  w h i c h ,  
d e p e n d i n g  on t h e  l o c a l  j u r i s d i c t i o n ,  nay be o n l y  t h r o u g h  a p u b l i c  p r o c e d u r e  o f  
i n t e n t  t o  abandon ,  h e a r i n g ,  and f i n a l  abandonment o r  may o c c u r  th roujfo n o n - u s e  ‘ 
a n d / o r  a d v e r s e  p o s s e a s i o n .

As e a r l y  a s  1898 t h e  D epa r tm en t  h e l d  t h a t  s u ch  s e c t i o n  l i n e  a t a t u t e s  or 
o r d i n a n c e s  d i d  n o t  a p p l y  u n l e s s  th e  h i g hway  w a s  a c t u a l l y  c o n s t r u c t e d  (26 LD 
446) (A t t a chmen t  7). In  1980, t h e  Depu ty  S o l i c i t o r  p r o v i d e d  a  l e n g t h y  and 

• d e t a i l e d  p o s i t i o n  on RS 2477 t o  t h e  D e p a r tm e n t  of J u a t i c e  (A t t a c hmen t  3). 
I n c l u d e d  i n  t h i s  l e t t e r  was  t h e  r e q u i r e m e n t  t h a t  c o n s t r u c t i o n  mus t  h a v e  
o c c u r r e d  f o r  a c c e p t a n c e . o f  t h e  RS 2477 g r a n t .  At t h e  r e q u e s t  o f  t h e  D i s t r i c t  
C o u r t ,  A l a s k a ,  t h e  U n i t e d  S t a t e s  s u b m i t t e d  an  Amlcua C u r i a e  b r i e f  t o  the C o u r t  
i n  1986, w h i c h  i n c l u d e d  d e t a i l e d  r e a s o n i n g  t h a t  RS 2477 r e q u i r e *  c o n s t r u c t i o n  
i n  o r d e r  t o  e s t a b l i s h  a R/W (A t t a c hmen t  4).

P rob l em s  I f  S e c t i o n  L i n e s  Adop ted ;

A number o f  i s s u e s  a r i s e  i f  such  s e c t i o n  l i n e  l e g i s l a t i o n / o r d i n a n c e s  a r e  
c o n s i d e r e d  a c c e p t a n c e  o f  th e  g r a n t  u n d e r  RS 2477. Among t h e s e  a r e ;

• V.*

When/What d o e s  I t  a t t a c h ?

I f  t h e  l a n d  was  c o v e r e d  by a r e c t a n g u l a r  s u r v e y  o u r  p o s i t i o n  would  be 
t h a t  t h e  g r a n t  wou ld  hav e  become e f f e c t i v e  on  t h e  d a t e  o f  th e  
l e g i s l a t i o n  o r  o r d i n a n c e . ;

r ' i  a
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I f  t h e  l a n d  1b s u b s e q u e n t l y  s u r v e y e d ,  d o e s  t h e  e f f e c t i v e  d a t e  o f  th e
g r a n t  r e l a t e  bade  t o  th e  d a t e  o f  t h e  l e g i s l a t i o n  o r  o r d i n a n c e  o r  t o  t h a  .
d a t e  o f  au rvey?  We b e l i e v e  the l a t e r  w ou ld  be t h a  a n sw e r .  , ' • » > »

I f  t h e  l a n d  i a  r e s e r v e d  f o r  p u b l i c  u s e  p r i o r  t o  s u r v e y  b u t  s u b s e q u e n t  
t o  t h e  l e g i s l a t i o n  o r  o r d i n a n c e ,  d o e s  t h e  o f f e c t  o f  t h e  l e g i s l a t i o n  o r  
o r d i n a n c e  a t t a c h  upon Burvey? We b e l i e v e  t h a t  i t  w ou ld  n o t .  . "v.rv.&V

Are o f f i c i a l l y  a c c e p t e d  p r o t r a c t i o n  d i a g r a m s ,  w h ich  a r e  uoed f o r  "!■'
r e s o u r c e  o a l e / l e a o e  and f r o a  wh ich  8uboequenC s u r v e y n  con fo rm  a s  t o  t h e  ' 1
l o c a t i o n  o f  t ow n sh i p  and s e c t i o n  c o m e r s ,  c o n s i d e r e d  a s  e s t a b l i s h i n g  
s e c t i o n  l i n e s  f o r  wh ich  th e  g r a n t  b ecomes  e f f e c t i v e ?  We w ou ld  n o t  
c o n c u r  w i t h  such  a p r o p o s i t i o n .  •

Vr
I n  A l a s k a ,  d e p a r t u r e s  from th e  u a u a l ~ r e c t a n g u l a r  s u r v e y  s y s t em  a r e  
a u t h o r i z e d ,  e s p e c i a l l y  f o r  c o n v e y a n c e s  t o  t h e  S t a t e  and t o  M o t i v e  "  T ''**■
C o r p o r a t i o n s .  S i n c e  t h e s e  s u r v e y s  a r e  b a s e d  on t h e  t ew n s h i p  g r i d  . '■% *.<
( i d e n t i f i e d  a s  T.-N*, R.-E., -M) b u t  do  n o t  n e c e s s a r i l y  i d e n t i f y  . :'.$j
s e c t i o n s ,  i . e . ,  t h e  i n t e r i o r ' o f  t h e  t o w n s h i p  i a  d e s i g n a t e d  T r a c t  A o r  ’'*•'-v
T r a c t s  A & B, wou ld  t h e  su rveyed  l i n e s  t h a t  wou ld  o t h e r w i s e  c o r r e s p o n d  . ; ’ •
t o  s e c t i o n  l i n e s  be imp re s s ed  w i t h  t h e  R/W g ran t?  We think, t h e y  wou ld .

■ A l a s k a . D epend ing  on t h e  answers  to  th e  a b o v e  q u e s t i o n s ,  o n l y  a s m a l l  amount 
o f  f e d e r a l l y  owned l a n d  wou ld  be s u b j e c t  t o  a  R/W g r a n t  i f  a p p l i e d  t o  o n l y  
a c t u a l l y  s u r v e y e d  s e c t i o n  l i n e s  (by 1976 o n l y  a b o u t  15 p e r c e n t  of  t h e  S t a t e  
h a d  been  s u r v e y e d )  and mos t  a l l  F e d e r a l  l a n d s  I f  a p p l i e d  t o  p r o t r a c t e d  s u r v e y  ..

‘' J‘. -!*f
..V'/T-;.*,

• •••hk\ :Vr 
'r » : ■■■ "ihvr

l i n e s . .
'v’j

• , *♦. ‘.i/jj,
v.v

Im p a c t s  o u t s i d e  o f  A l a s k a  * • *./,)•

Assume t h a t  t h e  R/W g r a n t  a t t a c h e s  t o  t h e  s e c t i o n  l i n e  whe r e  s u ch  l a n d  • r\ 

was p u b l i c  l a n d ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e ,  a t  t h e  t im e  o f  t h e  '.>/£••..4 ’:^
' l e g i s l a t i v e  a c t  o r  s u b s e q u e n t  d a t e  w hen  a c t u a l l y  s u r v e y e d .  * '  ".-.5

i 'W
N o r t h  and Sou th  D a k o t a . A l l  su r v ey ed  p u b l i c  l a u d ,  n o t  r e s e r v e d  f o r  p u b l i c  ' 
u s e ,  in: t h e s e  two S t a t e s  in  1872 wou ld  be i m p r e s s e d  w i t h  a  s e c t i o n  l i n e  R/W . ‘ 
g r a n t .  A t t ime  o f  s u b s e q u e n t  survey, ,  s.uch p u b l i c  l a n d s  n o t  e n t e r e d- w ou ld  a l s o

•? * *T
ISb e  Im p r e s s e d  w i t h  the R/W g r a n t .

••* * * »■,* '.p
• • • 'h*'* ̂I n  1872, l i t t l e  p u b l i c  l a n d s  had been a e t  a n i d e  f o r  p u b l i c  U3 e s ;  F j r e s t .  • ..

R e s e r v e s ,  t h a  f o r e r u n n e r s  t o  N a t i o n a l  F o r e s t s ,  and  N a t i o n a l  P a r k s ,  came i n t o  t
e x i s t e n c e  i n  t h e  1890*g and  l a t e r .  Id  t h e s e  two S t a t e s ,  9.5 m i l l i o n  ac rc f l  a r e  
owned  by t h e  F e d e r a l  Government (1981 P u b l i c  Land S t a t i s t i c s ), i n c l u d i n g  acme
4 .0  m i l l i o n  r e a c q u i r e d  a c r e s .  Acre s  by a g e n c y  a r e :  F o r e s t  S e r v i c e  3.0
m i l l i o n s  a c r e s ,  Corps  o f  E n g i n e e r s  1.1 m i l l i o n .  P i s h  and W i l d l i f e  S e r v i c e  0.5 
m i l l i o n ,  and BLM, N a t i o n a l  P a rk  S e r v i c e ,  B u r e a u  o f  R e c l a m a t i o n ,  and B u r e a u ' o f
I n d i a n  A f f a i r s  a t  0.2 m i l l i o n  e a ch .  ••

K a n s a s . A l l  s u r v e y e d  p u b l i c  l a n d ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e ,  in  t h i s  S t a t e  :.j-
i n  1907 wou ld  be im p r e s s e d  w i t h  a s e c t i o n  l i n e  R/W g r a n t .  A t t ime o f  : * ? ' ' *

s u b s e q u e n t  s u r v e y ,  such p u b l i c  l a n d s  n o t  e n t e r e d  wou ld  a l s o  be im p r e s s e d  w i th
t h e  R/W g r a n t .  By 1976 a l l  l a n d s  i a  the S t a t e  h a d  been  s u r v e y e d .  l-.o'/vv- Jti

; 1

JV-I. r'jScit'
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O n l y  some 750,000 a c r e s  a r e  w a e d  by F e d e r a l  a g e n c i e s — Corps  o f  E n g i n o e r s  
320,000; Army 125,000; and F o r e s t  S e r v i c e  105,000. The m a j o r i t y  o f  t h i s  
a c r e a g e  i s  a c q u i r e d  l a n d .  *

O t h e r  W es t e r n  S t a t e s . A r i z o n a  had (h a s)  u e c t i o n  l i n e  l e g i s l a t i o n ,  however ,  
the.  c o u r t s  t h e r e  r u l e d  t h a t  A r i z o n a  law aJLoo r e q u i r e d  an  a c c e p t a n c e  a c t i o n  
a f t e r  c o n s t r u c t i o n  f o r  t h e  r o a d  to  become a p u b l i c  h i g hway .

I n  W ash i n g t o n ,  C a l i f o r n i a ,  and  Co lo r a d o ,  t h e r e  a r e  p u b l i s h e d  c a s e s  i n v o l v i n g  
s e c t i o n  l i n e  o r d i n a n c e s  e n a c t e d  by c o u n t y  g o v e r nm en t ,  i . e . ,  t h e  Doug la s  
C o u n t y ,  W ash i ng ton ,  o r d i n a n c e  o f  A p r i l  6 , 1897. To i d e n t i f y  t h e  e x t a n t  o f  
s u c h  c o u n t y  o r d i n a n c e s  w ou ld  r e q u i r e  a h i s t o r i c a l  s e a r c h  o f  i n d i v i d u a l  County 
a c t i o n s .

I t  i s  o u r  r e c omm enda t i o n  t h a t  we do n p t  m o d i f y  o u r  i n t e r p r e t a t i o n  o f  th e  
S t a t u t e  t h a t  c o n a t r u c t i o n  mus t  have o c c u r r e d  i a  o r d e r  f o r  a  R/W g r a n t  un d e r  RS 
2477 t o  a t t a c h .

Federalism - Executive Order 12612;

W i th  t h e  p o s s i b l e  e x c e p t i o n  o f  the s e c t i o n  l i n e  i s s u e ,  e x i s t i n g  BLM p o l i c y  and, 
t h e  a c t i o n  we a r e  h e r e i n  recommending c o m p o r t  w i t h  t h e  p r i n c i p l e s  o f  E x e c u t i v e  • 
O r d e r  12612. The s e c c i o n  l i n e  i s s u e  i n v o l v e s  i n t e r p r e t a t i o n  o f  a F e d e r a l  
s t a t u t e  and t h e  p r o p e r t y  r i g h t s  o f  th e  U n i t e d  S t a t e s  and v a r i o u s  S t a t e s ,  
i n c l u d i n g  A l a s k a .  To a c c e d e  t o  th e  p o s i t i o n  o f  t h e  S t a t e  o f  A l a s k a  wou ld  h a v e  
a d v e r s e  im p a c t  on  numerous  p r o p e r t i e s  o f  t h e  F e d e r a l  Gove rnmen t ,  . i n c l u d i n g  t h e  
p o s s i b i l i t y  o f  h a v i n g  t o  r e a c q u i r e  such p r o p e r t y  i n t e r e s t s  t o  p r o t e c t  F e d e r a l  
i n t e r e s t s . ,  ■ _ ‘

R e com m end a t i o n :

I t  i s  recommended t h a t  t h e  Depa r tmen t  r e t a i n  t h e  p o l i c y  e s t a b l i s h e d  i n  BLM 
M anua l  2801.48B (1986) and a d o p t  i t  as D e p a r t m e n t a l  p o l i c y  f o r  u s e  by o t h e r  
l a n d  manag ing  B u r e a u s  i n  t h e  Depa r tmen t .

8 Attachments
1 - SD AK BLM Memo of 8/1/87 + Attachment 
2-26 L.D. 466
3 - SOL letter of 4/23/80
4 - Pga 1 & 16-26 of US Amicus Brief ia .Greenhouse
5 - Kates letter of 12/4/87
6 - BLM response
7 - Kates letter of 2-29-88
8 - Summary of Published Administrative Decisions



d i v i d e n d  c h e c k s ,  i n  c o m m u n i t i e s  t h a t  h a v e  n o  b a n k s .  T h e  
P o s t  O f f i c e  d e s i g n a t e d  a b o u t  160 A l a s k a  c o m m u n i t i e s  a n d  
c o n t r a c t  p o s t  o f f i c e s  w h e r e  t h i s  s e r v i c e  c o u l d  c o n t i n u e .  I t  
h a s  a l s o  p r o m i s e d  t o  w o r k  w i t h  t h e  s t a t e  o n  a c a s e - b y - c a s e  
b a s i s  i f  t h e  i s s u e  o c c u r s  a n y w h e r e  e l s e .  T h e  p r o m p t  
d e l i v e r y  o f  f o o d  p a c k a g e s  u n d e r  t h e  W o m e n ,  I n f a n t s  a n d  
C h i l d r e n  p r o g r a m  i s  a n o t h e r  p r o b l e m  w h i c h  t h e  s t a t e  i s  
s e e k i n g  t o  s o l v e  o n  a  p e r m a n e n t  b a s i s .  ( A  t e m p o r a r y  s o l u t i o n  
h a s  b e e n  a c h i e v e d . )

H o u s i n g  -  T h i s  y e a r ,  t h e  s t a t e  f o c u s e d  p r i m a r i l y  o n  s p e c i f i c  
i n i t i a t i v e s  t h a t  p r o v i d e d  a t  l e a s t  s o m e  h e l p  t o  t h e  
d e p r e s s e d  r e s i d e n t a l  h o u s i n g  m a r k e t  i n  S o u t h c e n t r a l  A l a s k a .  
T h e  s t a t e  o r i g i n a t e d  a  s u c c e s s f u l  d i a l o g u e  w i t h  t h e  
A d m i n i s t r a t o r  o f  t h e  V e t e r a n s  A d m i n i s t r a t i o n  t o  c a n c e l  w h a t  
w o u l d  h a v e  b e e n  a d i s a s t r o u s  h o u s i n g  a u c t i o n  b y  t h a t  a g e n c y  
i n  A n c h o r a g e .  We a l s o  w o r k e d  c l o s e l y  w i t h  t h e  A l a s k a  S t a t e  
B u i l d i n g  A u t h o r i t y  ( A S B A )  a n d  t h e  A l a s k a  C o n g r e s s i o n a l  
D e l e g a t i o n  t o  i n s u r e  t h e  s u c c e s s  o f  t h e  W i l l o w  P a r k  
i n i t i a t i v e .  T h a t  p r o j e c t  i n c l u d e d  o b t a i n i n g  a u t h o r i t y  f r o m  
t h e  U . S .  D e p a r t m e n t  o f  H o u s i n g  a n d  U r b a n  D e v e l o p m e n t  t o  
d e m o l i s h  W i l l o w  P a r k  a n d ,  i n  t u r n ,  t o  p r o v i d e  s u b s i d i z e d  
h o u s i n g  t h r o u g h  t h e  a c q u i s i t i o n  o f  e x i s t i n g  s c a t t e r e d  s i t e  
h o u s i n g  t h r o u g h o u t  A n c h o r a g e .

R S  2 4 7 7  ( P u b l i c  A c c e s s )  -  T h e  s t a t e  a n d  t h e  U . S .  D e p a r t m e n t  . 
o f  I n t e r i o r  a r e  o n  t h e  b r i n k  o f  a n  a g r e e m e n t  c o n c e r n i n g  t h e  
e s t a b l i s h m e n t ,  u s e ,  a n d  a b a n d o n m e n t  o f  r i g h t s - o f - w a y  f o r  
p u b l i c  a c c e s s  u n d e r  f o r m e r  R S  2 4 7 7 .  U n t i l  i t  w a s  r e p e a l e d  
i n  1 9 7 6 ,  R S  2 4 7 7  c o n s t i t u t e d  a s t a n d i n g  F e d e r a l  o f f e r  o f  
r i g h t s - o f - w a y  f o r  h i g h w a y  p u r p o s e s  o n  p u b l i c  l a n d s  o t h e r w i s e  
a v a i l a b l e  f o r  s u c h  p u r p o s e s .

S u b m e r g e d  L a n d s  -  A f t e r  s e v e r a l  y e a r s ,  C o n g r e s s  w a s  f i n a l l y  
p e r s u a d e d  t o  p a s s  l e g i s l a t i o n  a u t h o r i z i n g  t h e  B L M  t o  a p p l y  
t o  s t a t e  a n d  N a t i v e  l a n d  c o n v e y a n c e s  t h e  a c r e a g e  
c h a r g e a b i l i t y  r u l e s  u s e d  e v e r y w h e r e  e l s e  i n  t h e  n a t i o n ,  a n d  
r e p e a l i n g  a s t a t u t e  o f  l i m i t a t i o n s  t h a t  r e s t r i c t e d  t h e  
s t a t e ' s  a b i l i t y  t o  c h a l l e n g e  c e r t a i n  n a v i g a b l e  w a t e r s  
d e t e r m i n a t i o n s .  P a s s a g e  o f  t h e  l e g i s l a t i o n  m e a n s  t h a t  t h e  
s t a t e  a n d  N a t i v e s  c a n  r e c e i v e  t h e i r  f u l l  l a n d  e n t i t l e m e n t s  
f r o m  t h e  f e d e r a l  g o v e r n m e n t ,  a n d  t h a t  m u c h  u n n e c e s s a r y  
l i t i g a t i o n  c o n c e r n i n g  n a v i g a b l e  w a t e r s  w i l l  b e  a v o i d e d .

I n  t h e  c o n t e x t  o f  t h e  s u b m e r g e d  l a n d s  l e g i s l a t i o n ,  C o n g r e s s  
p a s s e d  a  p r o v i s i o n  t h a t  r e q u i r e s  t h e  S e c r e t a r y  o f  t h e  
I n t e r i o r  t o  s u b m i t  a n y  p r o p o s e d  ANW R l a n d  e x c h a n g e  
a g r e e m e n t s  t o  C o n g r e s s  f o r  a p p r o v a l .

P a y m e n t - i n - L i e u  o f  T a x e s ( P I L T )  -  F e d e r a l  l a w  p r o v i d e s  
p a y m e n t s  t o  l o c a l  g o v e r n m e n t s  w h o s e  b o u n d a r i e s  i n c l u d e  
e x t e n s i v e  a r e a s  o f  f e d e r a l l y - o w n e d  l a n d  t o  p a r t i a l l y  
c o m p e n s a t e  t h e  g o v e r n m e n t s  f o r  t h e i r  i n a b i l i t y  t o  t a x  t h o s e  
l a n d s .  U n t i l  t h i s  y e a r ,  t h e s e  " P I L T "  p a y m e n t s  w e r e



D i v e r s i f y i n g  A l a s k a ' s  e c o n o m y  w i l l  b e  e n h a n c e d  g r e a t l y  i f  
t h e  f o l l o w i n g  R S  2 4 7 7  c o r r i d o r s  ( r o u t e s )  a r e  v a l i d a t e d  b y  
t h e  S t a t s  o f  A l a s k a :

1 )  A r c t i c  C o a s t a l  P l a i n  -  a c c e s s  t o  o i l / g a s

2 )  N e n a n a / K o b u k / A m b l e r -  a c c e s s  t o  s e v e r a l  m i n e r a l i z e d  
a r e a s

3 )  U p p e r  C o o k  I n l e t  ( B e l u g a )  -  a c c e s s  t o  c o a l  a n d  a 
p o r t  f o r  e x p o r t  t o  P a c i f i c  m a r k e t s

4 )  Y u k o n / K u s k o k w i m  P o r t a g e  -  a  l i n k  b e t w e e n  t h e  Y u k o n  
a n d  K u s k o k w i m  R i v e r s  f o r  i m p r o v e d  t r a n s p o r t a t i o n

5 )  S u s i t n a / M c G r a t h  -  a c c e s s  t o  m i n e r a l i z e d  a r e a

6 )  K a n t i s h n a  S p u r  -  t o u r i s m / r e c r e a t i o n / m i n i n g / t i m b e r

7 )  C i r c l e / E a g l e  -  a c c e s s  t o  m i n e r a l i z e d  a r e a s

8 )  A l e u t i a n  C r o s s i n g  -  P o r t  M o l l e r  t o  B a l b o a  B a y  -  
a c c e s s  t o  r e s o u r c e s

A  s u m m a r y  o f  e a c h  c o r r i d o r ,  i t s  p a r a l l e l i n g  R S  2 4 7 7  ROWs a n d  
r a t i o n a l e  f o r  u s e ,  f o l l o w s .

V. P R O P O S E D  R S  2 4 7 7  C O R R I D O R S

2 0
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C o r r i d o r  # 1 :  A r c t i c  C o a s t a l  P l a i n

L e n g t h :  a p p r o x i m a t e l y  200  m i l e s

L a n d  s t a t u s :  A r c t i c  N a t i o n a l  W i l d l i f e  R e f u g e ,  N a t i v e  l a n d s

R a t i o n a l e  f o r  u s e :  a c c e s s  t o  o i l  a n d  g a s

T h i s  c o r r i d o r  w i l l  p r o v e  i n v a l u a b l e  i f  t h e  A r c t i c  C o a s t a l  
P l a i n  i s  e x p l o r e d  a n d  s i g n i f i c a n t  q u a n t i t i e s  o f  h y d r o c a r b o n s  
a r e  l o c a t e d .  T h e  D e p a r t m e n t  o f  I n t e r i o r ' s  1 0 0 2  r e p o r t ,  
r e l e a s e d  i n  N o v e m b e r  1 9 8 6 ,  r e c o m m e n d s  t h a t  t h e  R e f u g e  b e  
o p e n e d .  F o r  t h i s  t o  h a p p e n ,  t h e  U . S .  C o n g r e s s  m u s t  p a s s  
l e g i s l a t i o n .  I f  t h i s  t a k e s  p l a c e ,  t h e  C o a s t a l  P l a i n  c o u l d  
p r o v i d e  a m a j o r  d i v e r s i f i c a t i o n  o f  o i l  s o u r c e s  t o  a l l o w  t h e  
T r a n s  A l a s k a  P i p e l i n e  t o  c o n t i n u e  t o  o p e r a t e  a t  f u l l  
c a p a c i t y .  C u r r e n t l y ,  u n l e s s  a d d i t i o n a l  f i e l d s  a r e
d e v e l o p e d ,  T A P S  t h r o u g h p u t  w i l l  d r o p  b e l o w  c a p a c i t y  s t a r t i n g  
i n  1 9 8 8  a n d  w i l l  d e c l i n e  b y  a p p r o x i m a t e l y  50% i n  1 9 9 0  . I n  
a d d i t i o n ,  g a s  r e s e r v e s  a t  P t .  T h o m p s o n  c o n t a i n  v a l u a b l e  g a s  
l i q u i d s  w h i c h  c o u l d  b e  m o v e d  t o  m a r k e t  i n  t h e  s a m e  f e e d e r  
p i p e l i n e  f r o m  ANWR t o  T A P S .

S o c i o - e c o n o m i c  c l i m a t e :  T h e  A l a s k a n  c o m m u n i t y  a t  l a r g e ,  c h e
A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n  a n d  t h e  K a k t o v i k  V i l l a g e  
C o u n c i l  e n d o r s e  e x p l o r a t i o n  o f  t h e  R e f u g e  a n d  p r e s u m a b l y  
w o u l d  s u p p o r t  u t i l i z a t i o n  o f  t h i s  c o r r i d o r .  M o s t  n a t i o n a l  
e n v i r o n m e n t a l  g r o u p s  o p p o s e  e x p l o r a t i o n  a n d  d e v e l o p m e n t  
w i t h i n  t h e  R e f u g e .

A p p l i c a b l e  R S  2 4 7 7 s :  T h e  c o r r i d o r ,  a s  c a n  b e  s e e n  i n  t h e
a c c o m p a n y i n g  m a p ,  c o n f o r m s  w i t h  o r  p a r a l l e l s  a t  l e a s t  f o u r  
e x i s t i n g  R S  2 4 7 7  r i g h t s - o f - w a y  w h i c h  r u n  a l o n g  t h e  C o a s t a l  
P l a i n  -  t r a i l s  2 5 D ,  2 5 E ,  2 5 F ,  a n d  2 5 G .  N o t e  t h a t  t h e  t r a i l s  
a r e  n o t  a l l  c o n t i n u o u s  b e c a u s e  t h e  i c e  p a c k  w a s  u t i l i z e d  a s  
p a r t  o f  t h e  t r a i l  s y s t e m .



C O R R I D O R  # 1  

A R C T I C  C O A S T A L  P L A I N



C o r r i d o r  if 2 :  N e n a n a / K o b u k / A m b l e r
( A l a s k a  R a i l r o a d  e x t e n s i o n  t o  K o b u k  V a l l e y )

L e n g t h :  a p p r o x i m a t e l y  550  m i l e s

L a n d  s t a t u s :  T h i s  c o r r i d o r  c r o s s e s  s t a t e ,  N a t i v e  a n d
f e d e r a l  p r o p e r t i e s  i n c l u d i n g  t h e  K a n u t i  N a t i o n a l  W i l d l i f e  
R e f u g e ,  G a t e s  o f  t h e  A r c t i c  N a t i o n a l  P a r k  a n d  P r e s e r v e ,  
K o b u k  V a l l e y  N a t i o n a l  P a r k ,  S e l a w i k  N a t i o n a l  W i l d l i f e  R e f u g e  
a n d  BLM l a n d s .

R a t i o n a l e  f o r  u s e :  a c c e s s  t o  m a j o r  m i n e r a l i z e d  a r e a s

T h i s  c o r r i d o r  w i l l  p r o v i d e  a c c e s s  t o  n u m e r o u s  w o r l d - c l a s s  
m i n e r a l  d e p o s i t s  o n  t h e  S e w a r d  P e n i n s u l a ,  i n c l u d i n g  b o n a n z a  
s i z e  d e p o s i t s  o f  c o p p e r  a n d  c r i t i c a l  s t r a t e g i c  m i n e r a l s ,  
s u c h  a s  c h r o m i u m .  I t  w i l l  a l s o  p r o v i d e  a c c e s s  f o r  f i r e  
c o n t r o l  a n d  r e c r e a t i o n  p u r p o s e s .  T h e  v i l l a g e s  i n  t h e  K o b u k  
r e g i o n  w i l l  b e n e f i t  f r o m  r e d u c e d  c o s t s  f o r  g o o d s  a n d  
s e r v i c e s  l i n k e d  t o  l o w e r  t r a n s p o r t a t i o n  c o s t s ,  A r a i l r o a d  
w o u l d  a l s o  s e r v e  a s  a m e a n s  t o  c a r r y  l o c a l  g o o d s  t o  m a r k e t .

V a r i o u s  r o u t e s  h a v e  b e e n  s t u d i e d  f o r  t h i s  c o r r i d o r .  T h e  
r o u t e  i n d i c a t e d  o n  t h e  a c c o m p a n y i n g  m ap  i s  f r o m  t h e  A l a s k a  
T r a n s p o r t a t i o n  C o r r i d o r  S t u d y ,  p r e p a r e d  b y  t h e  F e d e r a l  
H i g h w a y  A d m i n i s t r a t i o n ,  U . S .  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
( 1 9 7 0  ) .  I t  r u n s  f r o m  t h e  e x i s t i n g  r a i l r o a d  l i n e  i n  N e n a n a  
t o  n o r t h  o f  B l a c k  B e a r  F l a t s  a n d  t h e n  a l o n g  t h e  s o u t h  s i d e  
o f  t h e  T a n a n a  R i v e r  t o  R o u n d  P o i n t ,  w h e r e  a b r i d g e  w o u l d  b e  
r e q u i r e d .  T h e  l i n e  t h e n  f o l l o w s  t h e  T o z i t n a  a n d  M e n t a n o n t l i  
v a l l e y s  n e a r  N o r s e m a n  L a k e  t o  t h e  K o y u k u k  R i v e r  a t  A l a t n a .  
I t  t h e n  p r o c e e d s  w e s t e r l y  f o l l o w i n g  t h e  A l a t n a  R i v e r ,  
p a s s i n g  s o u t h  o f  N o r u t a k  L a k e  a n d  i n t o  t h e  K o b u k  R i v e r  
v a l l e y  t o  t h e  D a h l  C r e e k  A i r s t r i p  n e a r  K o b u k  a n d  c o n t i n u e s  
w e s t  t o  S h u n g n a k ,  t h e n  p r o c e e d s  n o r t h w e s t e r l y  t h r o u g h  a 
v a l l e y  o n  t h e  e a s t  s i d e  o f  t h e  K o b u k  R i v e r  t o  A m b l e r .

An  A l a s k a  M i n e r s  A s s o c i a t i o n  s t u d y ,  F u t u r e  M i n e r a l  F r e i g h t  
E s t i m a t e s ,  I n t e r i o r  A l a s k a  ( 1 9 8 2 ) ,  d e t e r m i n e d  t h a t  i t  i s  
e c o n o m i c a l l y  f e a s i b l e  t o  d e v e l o p  t h i s  c o r r i d o r  t o  t h e  
K o b u k / A m b l e r  a r e a  b e c a u s e  o f  t h e  e n o r m o u s  q u a n t i t i e s  o f  
v a l u a b l e  o r e s  t h a t  a w a i t  p r o d u c t i o n .  T h e  p r e f e r r e d  m o d e  o f  
t r a n s p o r t a t i o n  i s  a r a i l r o a d .

S o c i o - e c o n o m i c  c l i m a t e :  T h e  c o n s t r u c t i o n  o f  a r a i l r o a d  w i l l
p r o v i d e  t h e  n e c e s s a r y  t r a n s p o r t  f o r  b u l k  r e s o u r c e  s h i p m e n t s ,  
w h i l e  l i m i t i n g  t h e  i n f l u x  o f  " o u t s i d e r s , "  a m a j o r  c o n c e r n  o f  
l o c a l  r e s i d e n t s .

So m e  f e d e r a l  a g e n c y  p e r s o n n e l  a n d  e n v i r o n m e n t a l i s t s  o p p o s e  
t h e  u s e  o f  a n y  c o r r i d o r s ,  i n c l u d i n g  t h i s  o n e .  H o w e v e r ,  t h e  
e c o n o m i c  i m p a c t  a r i s i n g  f r o m  d e v e l o p m e n t  w i l l  b e n e f i t  p e o p l e
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l i v i n g  i n  t h a t  r e g i o n  a t  a t i m e  w h e n  p r o s p e c t s  f o r  e c o n o m i c  
g r o w t h  a r e  d i m i n i s h i n g  a n d  t h e  r e s o u r c e s  c a n  h e l p  t h e  n a t i o n  
a s  a w h o l e .  T h e  R e d  D o g  M i n e  p r o j e c t ,  w i t h  i t s  e m p h a s i s  o n  
l o c a l  e m p l o y m e n t  a n d  e n v i r o n m e n t a l l y - s e n s i t i v e  d e v e l o p m e n t ,  
c a n  b e  u s e d  a s  a m o d e l .

A  n u m b e r  o f  e x p e r t s  b e l i e v e  t h a t  s u c h  a c o r r i d o r ,  r a t h e r  
t h a n  t i e  i n t o  t h e  r a i l b e l t ,  s h o u l d  e x t e n d  s o u t h w e s t  f r o m  
A m b l e r  t o  G o l o v i n .  ( S e e  map  o n  f o l l o w i n g  p a g e . )

A p p l i c a b l e  R S  2 4 7 7 s :  T h e r e  a r e  m a n y  R S  2 4 7 7  RCWs i n  t h i s
r e g i o n ,  h o w e v e r ,  t h o s e  a p p l i c a b l e  t o  t h i s  r o u t e  a r e  
i n d i c a t e d  o n  t h e  map  a s  t r a i l s  68 , 1 9 1  , 5 5 ,  1 6 4 ,  a n d  1 6 5 .
T h e  r o u t e  t o  G o l o v i n  w o u l d  f o l l o w  R S  2 4 7 7  ROWs 1 6 5 ,  9 8 ,  2 1 7 ,
2 6 4 ,  a n d  1 5 6 .

I

';
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C O R R I D O R  # 2  

A M B L E R - N E N A N A

or a lternate

( A M B L E R  - G O L O V I N )



C o r r i d o r  # 3 :  U p p e r  C o o k  I n l e t  ( n e a r  B e l u g a )

L e n g t h :  a p p r o x i m a t e l y  1 7 5  m i l e s

L a n d  s t a t u s :  s t a t e  l a n d s ,  N a t i v e  l a n d s

R a t i o n a l e  f o r  u s e :  t r a n s p o r t a t i o n  l i n k  f r o m  t h e  e x i s t i n g
r a i l b e l t  t o  c o a l  r e s o u r c e s  a n d / o r  a p o r e  f o r  e x p o r t  t o  L o w e r  
48 a n d  t h e  P a c i f i c  R i m .  T h i s  r o u t e  w o u l d  p r o v i d e  a m a j o r  
o u t l e t  f o r  A l a s k a ' s  m i n e r a l  r e s o u r c e s  f r o m  t h e  I n t e r i o r  
r e g i o n  o f  t h e  s t a t e .

P r o p o s e d  m o d e s  o f  t r a n s p o r t a t i o n  a r e  e i t h e r  r o a d  o r  
r a i l r o a d .  T h e  t r a n s p o r t  o f  m i n e r a l s  f r o m  I n t e r i o r  A l a s k a  a s  
w e l l  a s  e n e r g y  r e l a t e d  r e s o u r c e s  i n c l u d i n g  o i l ,  g a s ,  a n d  
c o a l  t o  s h i p p i n g  p o i n t s  i s  t h e  p r i m e  r e a s o n  f o r  t h i s  
c o r r i d o r .  M a j o r  c o a l  r e s o u r c e s  i n  t h i s  a r e a  c o u l d  p r o v i d e  
j o b s  f o r  A l a s k a ' s  p e o p l e  a n d  r e v e n u e s  f o r  t h e  s t a t e .

T h e  c o r r i d o r  e x t e n d s  a l o n g  a n o r t h e a s t - s o u t h w e s t  a l i g n m e n t  
a b o u t  10  m i l e s  e a s t  o f  t h e  S u s i t n a  R i v e r ,  t h e n  r u n s  w e s t  
a l o n g  t h e  f l a t s  o f  t h e  n o r t h  s i d e  o f  C o o k  I n l e t .  I t  c r o s s e s  
t h e  S u s i t n a  a n d  B e l u g a  R i v e r s  a n d  e n d s  j u s t  n o r t h  o f  t h e  
D r i f t  R i v e r  D e l t a  a t  e x i s t i n g  o i l  s h i p p i n g  f a c i l i t i e s .

T h i s  c o r r i d o r  w o u l d  a l s o  b e  a s t a r t i n g  p o i n t  f o r  a c c e s s  t o  
t h e  n o r t h  s i d e  o f  t h e  A l a s k a  R a n g e ,  a h i g h l y - m i n e r a l i z e d  
a r e a  u n t a p p e d  d u e  t o  l a c k  o f  t r a n s p o r t a t i o n  a c c e s s .

S o c i o - e c o n o m i c  c l i m a t e :  W i t h  t h e  r e c e n t  c o n s t r u c t i o n  o f  a
g a s  p i p e l i n e  a l o n g  t h i s  c o r r i d o r  b y  E N S T A R ,  t h e  
e n v i r o n m e n t a l  p r o b l e m s  h a v e  a l r e a d y  b e e n  a d d r e s s e d  a n d  o n l y  
t h o s e  i n d i v i d u a l s  w h o  o p p o s e  a l l  d e v e l o p m e n t  s h o u l d  o p p o s e  
i t s  c o n t i n u e d  u s e .  T h e  v i l l a g e r s  i n  T y o n e k  h a v e  e x p r e s s e d  
s o m e  c o n c e r n  a b o u t  p o t e n t i a l  a d v e r s e  i m p a c t s ,  a n d  y e t  
w e l c o m e  j o b  o p p o r t u n i t i e s .

A p p l i c a b l e  R S  2 4 7 7 s :  T w o  R S  2 4 7 7 s  ( t r a i l s  1 a n d  3 )  r u n
a l o n g  t h e  c o a s t a l  a r e a  o f  C o o k  I n l e t .
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C O R R I D O R  # 3

B E L U G A  / U P P E R  C O O K  I N L E T



C o r r i d o r  # 4 :  Y u k o n / K u s k o k w i m  P o r t a g e  o r  C a n a l

L e n g t h :  a p p r o x i m a t e l y  30 m i l e s

L a n d  s t a t u s :  Y u k o n  D e l t a  N a t i o n a l  W i l d l i f e  R e f u g e ,  N a t i v e
l a n d s ,  BLM l a n d s

R a t i o n a l e  f o r  u s e :  l i n k a g e  b e t w e e n  Y u k o n  & K u s k o k w i m  R i v e r s

T h i s  r o u t e  w a s  o r i g i n a l l y  d e v e l o p e d  b y  t h e  J e s u i t s  w h o  b u i l t  
a t r a m w a y ,  u s i n g  a w i n d l a s s  t o  h o i s t  b o a t s  a n d  b a r g e s  o u t  o f  
t h e  w a t e r  a n d  w o o d e n  r a i l s  t o  m o v e  t h e m  b e t w e e n  t h e  r i v e r s .  
A n o r t h - s o u t h  c o r r i d o r ,  i t  l i e s  b e t w e e n  t h e  Y u k o n  a n d
K u s k o k w i m  R i v e r s .  I t  e x t e n d s  f r o m  a p o i n t  s o u t h e a s t  o f  H o ly -  
C r o s s  o n  t h e  Y u k o n  s o u t h  t o  t h e  K u s k o k w i m ,  w e s t  o f  A n i a k .
T h e  p o r t a g e  c a n  p r o v i d e  u p  t o  t w o  m o n t h s  o f  a d d i t i o n a l  i c e -  
f r e e  n a v i g a t i o n  o n  t h e  Y u k o n  R i v e r .  U s i n g  t h e  l o w e r
K u s k o k w i m  R i v e r  w o u l d  s h o r t e n  t h e  b a r g i n g  r o u t e  a n d  t i m e  
i n t o  t h e  Y u k o n  a n d  w o u l d  p r o v i d e  d e e p e r  s h i p p i n g  w a t e r s  t h a n  
t h e  s h a l l o w  l o w e r  Y u k o n .  T h e  r e s u l t s  w o u l d  i n c l u d e  i m p r o v e d  
t r a n s p o r t a t i o n  f o r  b u l k  c a r g o ,  m o v e m e n t  o f  p e t r o l e u m  a n d  
m i n e r a l  e x p l o r a t i o n  e q u i p m e n t  a n d  p r o d u c t .  I n  w i n t e r  
m o n t h s ,  s n o w m o b i l e s  c o u l d  u s e  t h e  f r o z e n  r o u t e  t o  r e d u c e  t h e  
d i s t a n c e  i n  o v e r l a n d  t r a v e l .

T h e  b e n e f i t s  i n c l u d e  b e t t e r  d i s t r i b u t i o n  o f  c a r g o  a f t e r  t h e  
p o r t a g e  o r  c a n a l  i s  o p e n e d ,  a n d  g r e a t e r  m o b i l i t y  f o r  p e o p l e  
i n  t h a t  r e g i o n .

S o c i o - e c o n o m i c  c l i m a t e :  T h e  m a i n  i m p e t u s  f o r  e s t a b l i s h i n g
s u c h  a p o r t a g e  o r  c a n a l  w i l l  c o m e  f r o m  t h e  N a t i v e  p e o p l e ,  
v i l l a g e  a n d  r e g i o n a l  c o r p o r a t i o n s ,  a s  w e l l  a s  n a t u r a l  
r e s o u r c e  i n d u s t r i e s  t h a t  n e e d  i m p r o v e d  w a t e r  t r a n s p o r t a t i o n .  
I f  a  c a n a l  i s  c o n s i d e r e d ,  w a t e r  q u a l i t y ,  f i s h e r i e s  a n d  
w a t e r f o w l  h a b i t a t s  w i l l  h a v e  t o  b e  s t u d i e d  a s  w e l l  a s  
p e r m a f r o s t  d e h y d r a t i o n  a n d  w a t e r  i n t e r c h a n g e  v i s - a - v i s  
f i s h e r i e s  i m p a c t .

A p p l i c a b l e  R S  2 4 7 7 s :  T r a i l  16 p a r a l l e l s  t h e  p r o p o s e d
c o r r i d o r .  T h i s  r o u t e  h a s  a h i s t o r y  o f  s t a t e  c o n s t r u c t i o n  
a n d  m a i n t e n a n c e  d a t i n g  b a c k  t o  t h e  1 9 3 0 ' s  a c c o r d i n g  t o  t h e  
r e c o r d s  o f  t h e  A l a s k a  R o a d  C o m m i s s i o n .
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C O R R I D O R  # 4

Y U K O N  ■ K U S K O K W I M  P O R T A G E
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C o r r i d o r  # 5 :  S u s i t n a / M c G r a t h

L e n g t h :  a p p r o x i m a t e l y  225  m i l e s  

L a n d  s t a t u s :  S t a t e  a n d  BLM l a n d s  

R a t i o n a l e  f o r  u s e :  m i n e r a l i z e d  a r e a

T h i s  c o r r i d o r  w o u l d  p r o v i d e  a c c e s s  f r o m  S o u t h c e n t r a l  A l a s k a  
t o  t h e  m i n e r a l  b e l t  t h a t  l i e s  n o r t h w e s t  o f  t h e  A l a s k a  R a n g e .  
M o d e  o f  t r a n s p o r t a t i o n  w o u l d  b e  a r a i l r o a d  o r  h i g h w a y .  T h i s  
c o r r i d o r  b e g i n s  a t  t h e  a b a n d o n e d  v i l l a g e  o f  S u s i t n a  ( o n  t h e  
S u s i t n a  R i v e r )  a n d  r u n s  n o r t h w e s t  t o  t h e  S k w e n t n a  R i v e r  t h e n  
n o r t h  t o  t h e  j u n c t i o n  w i t h  H a p p y  R i v e r .  I t  c o n t i n u e s  
w e s t w a r d  t h r o u g h  t h e  A l a s k a  R a n g e  b y  w a y  o f  R a i n y  P a s s  a n d  
e m e r g e s  o n  t h e  n o r t h  s i d e  a t  F a r e w e l l ,  t h e n  f o l l o w s  t h e  
s o u t h  f o r k  o f  t h e  N i k o l a i  t o  a j u n c t i o n  o f  t h e  s o u t h  a n d  
e a s t  f o r k s  o f  t h e  K u s k o k w i m  w h e r e  t h e  t r a i l  f o r k s ,  w i t h  o n e  
r o u t e  c o n t i n u i n g  t o  M e d f r a  a n d  t h e  o t h e r  t u r n i n g  
s o u t h w e s t e r l y  a l o n g  t h e  n o r t h  s i d e  o f  t h e  K u s k o k w i m  R i v e r  t o  
M c G r a t h .

S o c i o - e c o n o m i c  c l i m a t e :  T h e  b e n e f i t s  i n c l u d e  d e v e l o p m e n t  o f
n u n e r a l s  t h a t  c o u l d  s i g n i f i c a n t l y  i m p a c t  A l a s k a ' s  e c o n o m y .  
I n  a d d i t i o n ,  y e a r - r o u n d  j o b  o p p o r t u n i t i e s  w i l l  b e  c r e a t e d  
f o r  p e o p l e  l i v i n g  i n  t h e  r e g i o n .  P o r t i o n s  o f  t h i s  r o u t e  
f o l l o w  t h e  I d i t a r o d  T r a i l  w h i c h  h a s  b e e n  d e s i g n a t e d  a 
N a t i o n a l  H i s t o r i c  T r a i l .

A p p l i c a b l e  R S  2 4 7 7 s :  T h e r e  a r e  s e v e r a l  R S  2 4 7 7 s  a l o n g  t h i s
c o r r i d o r ,  i n c l u d i n g  t h o s e  t h a t  m a k e  u p  t h e  o r i g i n a l  I d i t a r o d  
T r a i l .  T h e s e  i n c l u d e  t r a i l s  1 ,  1 5 ,  1 3 0 ,  1 3 0 A ,  a n d  7 ( t o
M c G r a t h . )
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C o r r i d o r  S 6 :  K a n t i s h n a  S p u r

L a n d  s t a t u s :  D e n a l i  N a t i o n a l  P a r k ,  s t a t e  l a n d s

R a t i o n a l e  f o r  u s e :  t o u r i s m ,  r e c r e a t i o n ,  m i n i n g  & t i m b e r

T h i s  r o u t e  r u n s  s o u t h w e s t e r l y  a l o n g s i d e  t h e  K a n t i s h n a  H i l l s  
t o  K a n t i s h n a  o n  t h e  n o r t h  b o u n d a r y  o f  D e n a l i  N a t i o n a l  P a r k .  
K a n t i s h n a  i s  p r e s e n t l y  c o n n e c t e d  b y  a r o a d  t h r o u g h  t h e  p a r k .  
T h i s  r o u t e  w o u l d  p r o v i d e  a c c e s s  t o  m i n i n g  a r e a s  w i t h  
d e p o s i t s  o f  g o l d ,  s i l v e r ,  l e a d ,  t i n  a n d  a n t i m o n y .  A c c e s s  t o  
t h e  n o r t h  s i d e  o f  t h e  p a r k  w o u l d  a l s o  b e  a m a j o r  b e n e f i t  f o r  
r e c r e a t i o n a l  p u r p o s e s .  T h i s  r o u t e  c o u l d  a l s o  b e  e x t e n d e d  
n o r t h  t o w a r d s  N e n a n a .  T h e  A l a s k a  D O T / P F  c o n d u c t e d  e x t e n s i v e  
s t u d i e s  o n  a h i g h w a y  i n t o  t h i s  a r e a  i n  1 9 8 2 .

S o c i o - e c o n o m i c  c l i m a t e :  T h e  m i n i n g  i n d u s t r y  i n  t h e  s t a t e
w o u l d  b e  s u p p o r t i v e  o f  t h i s  r o u t e  a n d  t o u r i s m  i n  t h e  a r e a
c o u l d  b e  s u b s t a n t i a l l y  a s s i s t e d  b y  t h i s  c o r r i d o r .  
O p p o s i t i o n  f r o m  e n v i r o n m e n t a l i s t s  a n d  t h e  P a r k  S e r v i c e  c a n  
b e  e x p e c t e d .

A p p l i c a b l e  R S  2 4 7 7 s :  T h e r e  a r e  s i x  t o  e i g h t  R S  2 4 7 7 s  i n  t h e
n o r t h e r n  a r e a  o f  t h e  p a r k ,  s e v e r a l  o f  w h i c h  l i e  n e a r  t h e
p r o p o s e d  c o r r i d o r  i n c l u d i n g  t r a i l s  6 7 ,  2 3 7 ,  a n d  1 7 4 .  I n
a d d i t i o n  t o  i t s  v a l i d i t y ,  v i s - a - v i s  R S  2 4 7 7 ,  t h e  K a n t i s h n a
R o a d  w a s  q u i t  c l a i m e d  t o  t h e  S t a t e  i n  t h e  O m n i b u s  
( s t a t e h o o d )  A c t .

L e n g t h :  a p p r o x i m a t e l y  2 5  m i l e s
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C o r r i d o r  if 7 :  C x r c l e - E a g l e

L a n d  s t a t u s :  Y u k o n - C h a r l e y  R i v e r s  N a t i o n a l  P r e s e r v e ,
N a t i v e  l a n d s

R a t i o n a l e  f o r  u s e :  a c c e s s  t o  m i n e r a l i z e d  a r e a s  a n d
r e c r e a t i o n

T h e  r o u t e  r u n s  s o u t h e a s t  a l o n g  t h e  Y u k o n  R i v e r  f r o m  t h e  
S t e e s e  H i g h w a y  n e a r  C i r c l e  t o  E a g l e  o n  t h e  Y u k o n  a b o u t  6 
m i l e s  f r o m  t h e  U S / C a n a d a  b o r d e r  w h e r e  t h e  r o u t e  c o n n e c t s  t o  
t h e  T a y l o r  H i g h w a y .  T h e  r o u t e  c r o s s e s  t h e  C h a r l e y  R i v e r  t e n  
m i l e s  u p s t r e a m  f r o m  t h e  c o n f l u e n c e  w i t h  t h e  Y u k o n .  M o d e s  o f  
t r a n s p o r t a t i o n  i n c l u d e  a h i g h w a y  a n d  p o s s i b l e  o i l  a n d  g a s  
p i p e l i n e s .  T h i s  c o r r i d o r  w i l l  i n c r e a s e  a c c e s s  i n t o  a h i g h l y  
m i n e r a l i z e d  a r e a  f o r  d e v e l o p m e n t  a n d  e x p l o r a t i o n  o f  g o l d ,  
c o a l  a n d  p o s s i b l y  a s b e s t o s .  I t  w o u l d  a l s o  a l l o w  f o r  
r e c r e a t i o n  a c c e s s  a n d  f i r e  c o n t r o l  a c t i v i t i e s .

S o c i o - e c o n o m i c  c l i m a t e :  I n c r e a s e d  j o b s  d u r i n g  c o n s t r u c t i o n
w o u l d  b e n e f i t  t h e  l o c a l  a n d  s t a t e  e c o n o m i e s ,  a n d  t h e r e  c o u l d  
b e  a n  i n c r e a s e  i n  t o u r i s m  t h r o u g h  t h i s  h i s t o r i c  a r e a .  
O p p o s i t i o n  f r o m  t h e  P a r k  S e r v i c e  a n d  e n v i r o n m e n t a l i s t s  i s  
e x p e c t e d  a n d  p o s s i b l y  f r o m  s o m e  e l e m e n t s  w i t h i n  t h e  
c o m m u n i t i e s  o f  C i r c l e  a n d  E a g l e .  A t t e n t i o n  m u s t  b e  g i v e n  t o  
w a t e r  q u a l i t y ,  e r o s i o n  n e a r  c r o s s i n g s ,  p e r m a f r o s t  
d e g r a d a t i o n  a n d  w i l d l i f e  v a l u e s .

A p p l i c a b l e  R S  2 4 7 7 s :  T r a i l  1 8 3  r u n s  a l o n g  t h e  s o u t h  s i d e  o f
t h e  Y u k o n  R i v e r  f r o m  C i r c l e  t o  E a g l e  a n d  h a s  a h i s t o r y  o f  
s t a t e  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  e x p e n d i t u r e s .

L e n g t h :  a p p r o x i m a t e l y  1 3 0  m i l e s
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C o r r i d o r  #8 -  A l e u t i a n  C r o s s i n g  
P o r t  M o l l e r  t o  B a l b o a  B a y

L e n g t h :  a p p r o x i m a t e l y  25 m i l e s

L a n d  s t a t u s :  A l a s k a  P e n i n s u l a  N a t i o n a l  W i l d l i f e  R e f u g e ,
N a t i v e  l a n d s

R a t i o n a l e  f o r  u s e :  t o  e n h a n c e  t h e  r e g i o n ' s  t r a n s p o r t a t i o n
s y s t e m  t o  s u p p o r t  r e s o u r c e  d e v e l o p m e n t  i n c l u d i n g  o i l  a n d  g a s  
f r o m  l e a s e  s a l e  a r e a s  o n  t h e  n o r t h  s i d e  o f  t h e  p e n i n s u l a  o r  
O C S  s a l e  a r e a .  T h e r e  i s  p o t e n t i a l  f o r  a p o r t  s i t e  o n  B a l b o a  
B a y .

T h i s  r o u t e  w a s  i d e n t i f i e d  i n  t h e  S t a t e ' s  B r i s t o l  B a y  A r e a  
P l a n  a s  o n e  o f  t h r e e  p r e f e r r e d  t r a n s - p e n i n s u l a  r o u t e s  f o r  
t r a n s p o r t a t i o n  c o r r i d o r s .  T h e  c o r r i d o r  r u n s  f r o m  t h e  B e r i n g  
S e a  t h r o u g h  P o r t a g e  V a l l e y  t o  L e f t h a n d  B a y  o n  B a l b o a  B a y .

S o c i o - e c o n o m i c  c l i m a t e :  T h e  S t a t e  o f  A l a s k a  a n d  B r i s t o l  3 a v
N a t i v e  C o r p o r a t i o n  h a v e  r e c o g n i z e d  t h e  p o t e n t i a l  o f  t h i s  
c o r r i d o r  t o  t r a n s p o r t  o i l  a n d  g a s  f r o m  t h e  n o r t h  s i c e  o f  t h e  
p e n i n s u l a  t o  d e e p w a t e r  p o r t s  o n  t h e  P a c i f i c  O c e a n  a n d  t h e  
u s e  o f  t h i s  c o r r i d o r  f o r  g e n e r a l  t r a n s p o r t a t i o n  a c r o s s  t h e  
A l a s k a  P e n i n s u l a .  T h e  c o r r i d o r  c o u l d  b e  u s e d  f o r  p i p e l i n e s ,  
r o a d s ,  t r a n s m i s s i o n  l i n e s  a n d  t r a n s p o r t a t i o n  o r  u t i l i t y  
s y s t e m s ,  a c c o r d i n g  t o  t n e  B r i s t o l  B a y  A r e a  P l a n .

A p p l i c a b l e  R S  2 4 7 7 s :  T r a i l  3 r u n s  p a r a l l e l  t o  t h i s  p r o p o s e d
c o r r i d o r .






