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THE SECRETARY OF THE INTERIOR Coo AV/Y
WASHINGTON
Memorandum .
w@e 5jir
To: Secretary, v &

From:"*Q=2* Assistant Secretary for Fish and W ildlife and Parks,
NAssistant Secretary for Land and Minerals ManagemeiiSS™J-‘r;™ ;3 S

Subject: Departmental Policy on Section 8 of the Act of rVWIE
July 26, 1866, Revised Statute 2477 (Repealed), A
Grant of Right-of-Way for Public Highways (RS 2477) V'ﬂ
Although RS 2477 was repealed nearly 12 years ago, controversies'- vy

periodically arise regarding whether a public highway was established- -
pursuant to the congressional grant under RS 2477 and the extent of
rights obtained under that grant. Under RS 2477, the United States

had (has) no duty or authority to adjudicate an assertion or ;
.application. However, it is necessary in the proper management of yjl’
Federal lands to be able to recognize with some certainty the

existence, or lack thereof, of public highway crants obtained under-

RS 2477.

.with the passage of the Federal Land Policy and Management Act, the
Bureau of Land Management (BLM) developed procedures, policy/ and

criteria for recognition, in cooperation with local governments, of
the existence of such public,highways and notation to the BLM’s land
records. This has allowed the BLM to develop land use plans and to.
make appropriate management decisions that consider the existence, of. ‘

these highway".rights.

, »*\w*
Issues have recently been raised by the State of Alaska and others
ewhich question not only the BLM policy but also the management." -V'AM;A
actions by other bureaus within the Department. We have had the BLM
review and report on various issues and concerns (Attachment 2}..
and consulted with the State of Alaska, the BLM, the Fish and
Wildlife Service, and the National Park Service. - *e - fyf
We believe that the land management objectives of the Department Wiil'-':l,*i#;

that'sifisi

be improved with adoption of a Departmental policy and recommend
the attached policy (Attachment 1) be adopted for Departmentwide ‘'use.V/™Yi!

Approve: Donald Paul Hodel Disapprove:

Date: DEC 07 1983 Date:

Attachments: 1-RS 2477 Poiicy
2-BLM Report N

Celebrating the United States Constitution 0TI
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RS 2477 ,
Seccion 8 of the Act of July 26, 1866 T iyt
Revised Statute 2477 (43 U.S.C. 932) G
Repealed October 21, 1976
Section 8 of the Act of July 26, 1866, provided: * 'e
"The right of way for the construction of highway? over public v
lands, not reserved for public'uses, la hereby granted. M2

V.VI
Although this statute, 43 U.S.C* 932 (RS 2477), was repealed by Title VII of TET:*:
the Federal Land Policy and Management Act of October 21, 1976, 90 Stat. 2793* of.
many rights-of-way (R/W) for public highways obtained under the statute e x i s t ;A
or may exist on lands administered by the Department and other Federal
agencies. The existence or lack of existence of such highway R/Ws has
material bearing on the development and implementation of management plans for
conservation system units and other areas of Federal lands. Land managing ' i
Bureaus of Che Department should develop, as appropriate, internal procedures H
for administratively recognizing those highways meeting the following criteria
and recording such recognized highways on the land status records for the area 's
managed by that Bureau. o

Acceptance: v T

To constitute acceptance, all three conditions must have been met: -'v«w/'él?y;
. . ' e . I

1. The lands involved must have been public lands, net reserved fee
public uses, at the time of acceptance. o, o «f
v,.m

2. Some form of construction of the highway mu3t have occurred. t . .Br
3. The highway so constructed must be considered a public highway. . s2

public lands, not reserved for public uses: IA*

o o ’50
! vV

Public lands were those lands of the United States that were open to the
operation of the various public land laws enacted by Congress. 1] I'"g

Public lands, not reserved for public uses, do not include public lands
reserved or dedicated by Act of Congress, Executive Order, Secretarial
Order, or, In some cases, classification actions authorized by statute,
during the existence of that reservation or dedication.

Public lands, not reserved for public uses, do not include public lands
pre-empted or entered by settlers under the public land laws or located
under the mining laws which ceased to be public lands during the pendancy
of the entry, claim, or other.

Construction: < < mftiftS

'. ' .' o * -
Construction oust have occurred while the lands were public lands, not
reserved for public uses.
4.CS

e envitf.-
w

v'v.H k
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Construction Is a physical act of readying the highway for use by che .. &

public according to the available or intended node of transportation - '

foot, horse, vehicle, etc. Removing high vegetation, moving large rocksc k s s#

out of the way, or filling lew spots, .etc., may be sufficient as

construction for a particular case. e , 'v I E xR
e | #

Survey, planning, or pronouncement by public authorities may initiate
construction but does not, by itself, constitute construction. Con- : Vs
8truction. must have been initiated prior to the repeal of RS 2477 and
actual construction oust have followed within a reasonable time.
n*j
Road maintenance over several yeatB may equal actual construction. V77°*
I. -

The passage of vehicle's by users over time may equal actual construction. S,

Public Highway;

A public highway Is a definitive route or way that is free*/ open for all /
to use. It need not necessarily be open to vehicular traffic for a

pedestrian or pack animal trail may qualify. A toll road or trail is
stil'l a public highway if the only limitation is. the payment of the toll M
by all users. Multiple ways through a general area may not qualify as a '
definite route, however, evidence nay show that one or another of the ways

may qualify. 1
The inclusion of a highway in a State, county, or municipal road system
constitutes being a public highway.
Expenditure of construction or maintenance money by an appropriate public v

e body is evidence of the highway .being a public highway. , ‘
Absent evidence to the contrary, a statement by an appropriate public body
that the highway was and still is considered a public highway will be . Vv
accepted. .

Ancillary uses or facilities usual to public highways;
« x oo

Facilities 3uch as road drainage ditches, back and front slopes, turnouts, J)
rest areas, and the like, that facilitate use of the highway bythe public *' a

are considered part of the public highway R/W grant. ' .

Other facilities such as telephone lines, electric linea, etc., that were

often placed along highways do not facilitate use of the highway and are !/’

not considered part of the public highway R/W grant. , An exception is the
placement of such facilities aloag such R/W grants on landsadministered

by the Bureau of Lana Management prior to November7, 1974. Prior to this .«
date, the requirement of filing an application for such facilities was &
waived. Any new facility, addition, modification of route, etc., after ‘

that date requires the filing of an application/permit for such facility.
tFacilities that ware constructed, with permission of the R/W holder,

" between November 7, 1974, and Che effective date of this policy, should,
except in rare and unusual circumstances, be accommodated by issuance of a ’
R/W or. permit authorising the continuance of euch facility. ol
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J me'eaw
Widths . .
%v.4

For thoBe highway R/Ws in the State,' county, or municipal road system,
i.e., the R/W is held and maintained by the appropriate government body;
the width of the R/W is as specified for the type of highway under State
law,-if any, in force at the tine the grant could'be accepted.

In some cases, the specific R/W may have been given a leaser or greater V- T**
width at the time of creation of the public highway than that provided in -"#r~V
State law, *

Where State law does not exist or is not applicable to the specific
highway R/W, the width will be determined in the same manner aa

non-governmentally controlled highways.

Where the highway R/W is not held by a local government or State law does
not apply, the width is determined from the area, including appropriate
back, slopes, drainage ditches, etc., actually in use for the highway at
the later of (1) acceptance of the grant or (2) lons of grant authority
under RS 2477, e.g., repeal of RS 2477 on October 21, 1976, or an earlier
removal of the land from the status of public lands not reserved for

public uses.
Abandonment:

Abandonment5 including relinquishment by proper authority, occurs in
accordance with State, local or common law or Judicial precedence.

Responsibilities of Agency and Right-of-Vay Holder:

lhis policy addresses the dreation-and abandonment of property interests
under RS 2477 and the respective property rights of the holder of a R/W -
and the owner of the Bervient estate.

Under Che grant offered by RS 2477 and validly accepted, the interests of "K
thie Dgpartmient are that ef cwner of the servient estate and adjacent e
lands/resources. In this context, the Department has no management -
control under RS 2477 over proper uses of the highway and highway R/W .o» ol
unless we can demonstrate unnecessary degradation of the servient estate. VY.

It should be noted, however, that this policy does not deal with the
applicability, If any. of other federal, state, and/or local laws on the
management or regulation of R/Ws reserved pursuant to RS 2477.

Reasonable activities within Che highway R/W are within the jurisdiction
of the holder. As such, the Department has no authority under RS 2477 toV -V**;
review and/or approve such reasonable activities. However, review and gl
approval may or. may not occur, depending upon the Applicability, if any,

of other federal, state, or local laws or general relevance to the use'of V

.R/7w r:*'ser<4 s

a R'w'
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ATn*tC!, ~talcs department of the Interior’

t™
BI'KKAC OK LAND MAN'ACKMKNT s/
WASHINGTON". 1).C. I'OLMO T' ;71 =e/
IMIM'.LYHKKKKTO- "I r«*v?
2801 (330)
AR *r RS 2477 i
JAY
Memorandum -
-
To: . Assistant Secretary - Land and Minerals Management
From: Director, Bureau of Land Management '

Subject: Departmental Policy on Section e of the Act of July 26, 1866,
Revised Statute 2477 (Repealed), Grant of RIght-of-Way Eor Public
Highways (RS.2477)

Issez.  .Department Policy on the Recognition of Public HighwayRights-of-Way
Granted Under RS 2477 and the Administration of such Recognized
Grants. X
I

Meed:

Significant issues have been raised, principally in Alaska, regarding the
DeRartment's interpretation and position as to the acceptance of the
right-of-way (rswy grant offered by Congress by Section & of the Act of
July 26, 1866, RS 2477, repealed by, Title VII of the Federal Land Policy and
Management Act of October 21, 1976, 90 Stat. 2793 (FLPMA).* For those grants
recognized, issues exist as to the extent;of the grant, i.e., terms an
conditions such as the width, allowable uses, and Federal oversight.

Historically, such issues nave generally affected only the Bureau of Land

Management (BLM), with minor impact on other Federal land managing agencies.

IVo relatively recent events have hei”.tened the need for expressed policy at e

,the Departmental or higher level. First, the reﬁeal of RS 2477 in 1976 closed  pver

the door to the acceptance of the grant for new nighways or corrections to

existing road situations to perfect acceptance of the grant. Secondly, the

addition of extensive acreages in Alaska to the National Park and National -

Wildlife Refuge Systema by the Alaska National Interest Lands Conservation Act

of 1980 (ANUCA) requires the managing agency to consider the possible K-U v

existence of RS 2477 highways on these Conservation System Units. Other

Federal land managlngi agencies in Alaska, principally the Forest Service, U.S. =AR K

Department.of Agriculture, are also involved but to a lesser extent than the ;*® '\r’iz-:
Vv 1

three Interior Bureaus. Ak

Historical:

RS 2477 provided,; -
"The ritht of way for the construction of highways -~y
over public lands, not reserved for public uses, is T

hereby granted."
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subsequently, the BLH did not even Include the existence of such public

highways In the patent documentj the agency had no duty to adjudicate the

acceptance or non-acceptance of the highway grant. As with other "open'*

offers by Congress, such as the railroadgrants, the existence of such rights

were considered factual natters that thesettler or enterer of public lands ’
should recognise as existing at the timeof settlement or-entry. Dist)utes ”
between the holder of the highway and the. patentee were left for settlement in me
local court under the laws of the State or Territory.

As a result, there is lacking any quantity of administrative or judicial

decisions at the Federal level to provide much assistance in setting Federal
golicy and _a plethora of local judicial decisions, often conflicting between
tates or Territories. Attachment s is a summary of published administrative

decisions regarding RS 2477,

Regulations:
Regulations promulgated by the Department in 1988 provided:
"The grant . . . becomes effective upon the construction or establishing

of hig wa}/s in accordance with the State laws, over F_ublic lands not
iled under said R.S.,

reserved for public uses. Mo a?plication should be |
2477 as no action on the part of the Federal Govemmc,:.t is necessary." .
See 43 CFR 244.55 (1938) (Par. 55, Circ. 1237a, May 23, 1938). oo

In 1949, regulations-were added to prcvide for a highway applicant to. petition
the BLM to modify a "public use" reservation to allow application of RS 2477. e

See 43 CFR 244.47 (1949). o T -

In 1952, the requlations were modified to exclude from the RS 2477 gra,nt any
R/Ws for facilities with reapect to which any other provision of law .
sFecmc_aIIy required the f|I|ngf_qf an application for R/W. These regulations
also waived the requirement of filing an application.for all facilities UBual
to or along a highway R/W (certain specific exceptions) where the holder pf
the highway R/W consented. These regulations also provided that the R/W
.granted under RS 2477 would be Bubject to certain terms and conditions— : |fr
cIear_ln%, soil and resource conservation, prevent and suppress fires, build or i
repair ftacilities damaged in construction of highway, restoration upon iff,
termination, nondiscrimination, and reservation of certain minerals. Where f
the highway holder consented to construction of related facilities, such
holder was respc 3ible for compliance with appropriate terms and conditions of . w-
the Department for the type of facility. See 43 CFR 244.58 (1953 Supp).

|, S

In 1974, the regulations were modified to remove the waiver provided in 1952 ;;
and required applications to be filed for facilities usual to a highway. See

43 CFR 2822.2-2 (1979), -
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. 1 Yhfgy.
With the repeal of RS 2477 in 1976, regulations were adodpted allowing any * fl*e
person or State or local government which has constructed public hllghwags
under'RS 2477 to file a map showing the locatibu'of such highway with the
BLM. See 43 CFR 2802.5(b? (1985).  This action was taken to facilitate the
management of the public lands under the FLPMA. , ‘

BM Policy;
Current policy ia contained in BLM Manual 2801.48B (1986). It provides:

Grant became fixed when constructed and accepted as a public highway. .
Construction oust be actual; survey sud planning are not construction. o, -
Road maintenance over several years may equal construction. ;
Incremental maintenance ever several years may equal construction.
Construction on public lando oust have occurred prior to 10/21/76, *f
Where history is unknown or questionable, its existence in condition ¢
suitable for public use is evidence that sufficient construction has

taken epin™';. _ _ s
Highway must be public, an access road restricted by locked gates is

not a(ﬁublic highway. * . o
Expenditure of public funds on a road will equate to a public highvay. m
State in which road is located rauat have a procedure to confirm the

road as a public highway, i.e., a public highway may not be created «
contrary to local law.

RS 2477 did not specify the extent; width, or nature of rights conveyed.

State law specifying highway width (") "that is specific to RS 2477

highways shall.be used, : _ _ A

m\\here State law does not apPIy,.Width is that re(iuwed for the road ;

uses existing at the time 0 a_ccei)tar)ce or repeal of RS*2477 _

Holder has right to maintain, inc udmg realignment and reconstruction e |-§
within the width; activities outside require permit. e
Facilities usual to public highways, i.e.," telephone and electric
lines, are to be authorized by segarate R/Ws granted under FLPMA; A\
granddfather clause for those established during application waiver *y
erioa. . o

Eield Offices are directed to work with each State, .county, and
municipality to identify all existing highways; acknowledge, serialize,
and note Master Title Plats of those meeting criteria. "y

e i - ':iﬁ';

Concern in Alaska:

By 1985 many issues were raised in Alaska concernin% possible RS 2477 R/Ws and ¥M R
management plans being prepared for the individual Conservation System Unitn

created under the ANILCA.

administrative and _
conservation groups, auu uwiero xAAuotrscea a neea ror a omgxe ueparcnencaj.

or Fedaral Government Rosition on RS 2477. In 1986, the BLM State Director, J *l?
Alaska, was asked to chair an interagency group consistinE of the regional

heads of the BLM, Fish and Wildlife Service, National Paik Service, and the

it



SENT BYISTATE OF ALASKA-DC M2- 0-88 J 7:14PM ! 2026245857-* 90745128581#11

Foreat Service to formulate a Bolicy acceptable to these regional heads, A f
proposed policy was submitted by that group, together with comments by the
State of Alaska, to the Director, BLM, in August 1957 re(r]uesting agencg3
approval (Attachment 1). This F_roplosed policy deviates from existing BLM
POHCK in two areas: (1) estab |sh|n? the width as that which was necessary
or the use involved at the time the land was reserved for a public use or the
repeal of RS 2477 (ignoring State statutes) end (2) providing that the Federal
land managing agency had administrative control over use of the public highway;-
Expressing reecrvationo with the propooed policy, the Governor of Alaska's '
Washington reR/Ir_esentative requested meetings with the Assistant Secretaries ’
for Land and Minerals Management and for Fish and Wildlife and Parka to
present the State's views and seek a policy acceptable to both the State and
the Department. As a tesult of such a meeting on November 24, 1987, the
Governorss representative submitted four issues needing resolution, including
the State's reasoning for its position on the issues, These issues and our
response are contained in Attachments & and . With some clarification, SIM's
exwtln? policy is‘acceptable to the Governor's representative on all but one
issue—legislative acceptance of RS 2477 on section lines,

Interior's Position is critical: .

As the steward of the public lands, not reserved for public purposes, the
Department’s past and current policy and rulings on the acceptance of the
grant of R/Ws for public highways can have impacts on the management of

ederal lands in the 30 "public land" States—basically'those west of the
Mississippi River. RS 2477 issues involving the creation of "Federal reserves
- Forests, Parks, Refuges" at the turn of the century and the early 1900's
have, generally, been long resolved either through Federal recognition,
abandonment, or Judicial decisionsalthough some issues such as utility lines
usual to a public highway still occur. Federal reserves created from
unreserved .public lands in the near pa?t, especially the Conservation System
Units in Alaska established under the ANILCA, contain or possiblycontain
numerous RS 2477 issues, ' .
The one remaining issue involving recognition of acceptance of the \
congressional grant by State/Territorial law or local government ordinance not
diligently followed bY actual construction is an issue thathas a Fotentlal
effect on oapy Federal reserves in the public domain Statesas veil as the
remaining public lands under BLM Jurisdiction.

In addition there is a perc_eFtion, with some reality, that.decisions made
reflecting Federal lands will carry over into the private realty arena.
Concern has been expressed here by the Alaska Federation of Natives.

3

|
*off $£$
>
I.$k
K|

. aeAty*;

e\
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Section Line RS 2477 R/Wss

Alaska contends, as do aomd other States, that a positive act by the public
authorities, i.e., State/Territory legislative branch, county or municipal
authorities pursuant to State law, declaring a public highway along all
section/township lines is acceptance of the grant offered by Congress under
RS 2477. It is contended that such a covenant runs with the land, whether a
hlihway is actually constructed or not, until there is appropriate action
taken to abandon or otherwise terminate the RAVpursuant to State law or
judicial action. To mollify private landowners who received title from the'
nited States subsequent to such section line legislation; the Alaska
Governor’s representative has indicated that the State would compensate bucw
owners prior to actual construction of a section line hitivay. .

W oy

While section line statutes constitute the primary discussion issue, this
issue would also include those cases where the appropriate local authority,
counties, for example, hy resolution or other appropriate action declared the.
establishment of a public highway along a route which, for some reason, was

never actually constructed. ,

Western States which have/had section line statutes include Alaska

(Territorial and State), Arizona (however State law requires a road to be
adopted by the county or other jurisdiction after it has been conatructed to e~
become a R/Iubllc highway), North and South Dakota (Dakota Territorial law), and
Kansas. Montana, although it docs not have a section *ine statute, has
interpreted RS 2477 as requiring construction.  Various counties in .
California, Colorado, and Washington are known to have enacted section line
ordinances. Local courts have held that, once dedicated, the highway may only
be terminated according to the procedures of the local jurisdiction which,
depending on the local jurisdiction, nay be only through a public procedure of
intent te abandon, hearing, and final abmdonncnt or may occur through non-uae '

and/or adverse possession.

As early as 1898 the Department held that such section line statutes or
ordinances did not apply unless the highway vos actually constructed (& LD

446) .fAttachme_nt 2). In 1980, the Deputy Solicitor provided a lengthy and

mdetailed position on RS 2477 to the Department of Justice (Attachment 3).

Included In this letter was the requirement that construction must have

occurred for acceptance.of the RS 2477 grant. At the request of the District

Court, Alaska, the United States submitied an Anicua Curiae brief to the Court o .o
in 1986, which included detailed reasoning that RS 2477 requires construction o
in order to establish a R/W (Attachment 4%.

Problems if Section Lines Adopted;
A number of isoues arise if such section line legislation/ordinances are
considered acceptance of the grant under RS 2477. Among these are;
m"M_
When/What does it attach? -k
; =

If the land was covered by a rectaa?ula_r survey our position would be
that the grant would have become effective on the date of the

legislation or ordinance. ;
b I



m\ |aska.
of fede

actually surveyed section lines

If the land is subsequently surveyed, does the effective date of the e
rant relate back to the date of the legislation or ordinance or to the

gate of survey? We believe the later would be the answer.

If the land ia reserved for public use prior to aurveg but subsequent
to the legislation or ordinance, does the effect of the leginlation or
ordinance attach upon survey? We believe that it would not.

Are officially accepted Protraction diagrams, which are uoed for
resource oale/Icase end . _ as
location of township and section corners, considered ae establishing
section lines for which the grant becomes effective? We would not
concur with such a"proposition.

In Alaska, departures from the ueual“rectengular survey system are
authorized, especially for conveyances to the State and to Native
Corporations. ~Since these surveys are,based on the tewnship grid
(identified as T.-N., R.~E., -M) but do not necessarily identify
sections, i.e., the interior of the township ia dem%nated Tract A or
Tracts A & B, would the surveyed lines that would otherwise correspond
to section lines be impressed with the R/W grant? We think they would.

Depending on the answers to the above questions, only a small amount

rally cwced land would be subl'ect to a grant if applied to only

976 only about i5 percent of the State

b
had been surveyed) and most all éederal lands if applied to protracted survey:

[ines..
»

Impacts outside of Alaska

Assume that the R/W grant attaches to the section line where such land

ewas public land, not reserved for public use, at the time of the

elegislative act or subsequent date when actually surveyed.

North and South Dakota. AIll surveyed public land, not reserved for public
use, in: these two States in 1872 would be impressed with a section line R/W

grant.

At tine of subsequent survey,, s.uch public lands cot entered would also

e impressed with the R/W grant.

In 1872, little public lands had been set anide for public uses; Forest.
Reserves, the forerunners to National Forests, and National Parks, came into

existen

ce In the 1890°e and later. In these two States, 9.5 million acres are

owned by the Federal Government (1981 Public Land Statistics), including some
4.0 million reacquired acres. Acres by agency are; Forest Service 3.0

millions acres, Corps of Engineers 1.1 million, Pish and Wildlife Service 0.5
, and BLM, National Park Service, Bureau of  Reclamation, andBureau'of

million
Indian

Kansas.

Affairs at 0.2 million each. oo
I
All surveyed public land, not reserved for public use, in this State

in 1907 would be impressed with a section line R/W grant. At time of _
subsequent survey, such public lands not entered would also he impressedwith

the

grant. By 1976 all lands in the State had  been surveyed.

rom which auboequent survayH conform as to the

J
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Only some 750,000 acres are owned by Federal agencies— Corpa of Enginaora
320,000] Army 125,000; and Forest Service 105,000. The majority of this
acreage “ia acquired land.

Other Western States. Arizona had (haa) section line legislation, however,
the courts there ruled that Arizona lav also reqlulred an acceptance action
after construction for the road to become a public highway*

In Washington, California, and Colorado, there sre published canes involving
section line ordinances enacted by county government, i.e., the Douglas
County, Washington, ordinance of April «, 1897. To identify the extent of
such county ordinances would require a historical search of individual County

actions.

It is our recommendation that we do npt modify our interpretation of the
Statute that construction muac have occurred in order for a R/W grant under RS

2477 to attach.
Federalism - Executive Order 12612:

With the possible exception of the section line issue, existing BLM policy and
the action we are herein recommending comport with the principles of Executive e
Order 12612. The section line issue involves interpretation of a Federal

statute and the pro;gerty rights of the United States and various States,
including Alaska. To accede to the position of the State of Alaska would have

adverse Impact on numerous properties of the Federal Government, eiucluding the
possibility of having to reacquire such property interests to protect Federal
Interests.. [ [

Recommendation:

It is recommended that the Department retain the policy established in BLM
Manual 2801.48B (1986) and adopt it as Departmental policy for use by other
land managing Bureaus in the Department.

s Attachments

- SD AK BLM Memo of 8/1/87 + Attachment

-26 L.D. 466

- SOL letter of 4/23/80

- Pga 1 & 16-26 of US Amicus Brief in .Greenhouse
- Katz letter of 12/4/87

- BLM response

- Katt letter of 2-29-88

- Summary of Published Administrative Decisions
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RS 2477
Section s of the Act of July 26, 1866
Revised Statute 2477 (43 U,S.C. 932)
Repealed October 21. 1976

Section s of the Act of July 26, 1866, provided;

"The right of way for the construction of hi%hway* over public
landB, not reserved for public uses, is hereby granted."

Although this statute, 43 U.S.C. 932 (RS 2477), was repealed by Title VII of
the Federal Land Policy and Mana?emen_t Act of October 21, 1976, 90 Stat. 2793,
many rlghts-of-way ( for public highways obtained undar the statute exist
or may exist on lands administered by the Department and other Federal
agencies. The existence or lack of existence of such highway R/W* has
mnterial bearing on the development and implementation of management plan* for
conservation system units and other areas of Federal lands. Land managing
Bureaus of the Department should develogz a* appropriate, Internal procedures
for administratively recognizing thou* highways meeting the following criteria
and recordln% such recognized highways on the land status record* for the are*
managed by that Bureau, ,

Acceptance;

To constitute acceptance, all three condition* must have been met;

1. The lands involved must have been public lands, not reserved for
public uses, at the time of acceptance,

2. Some fora of construction of the highway oust have occurred.
s. The highway so constructed must b« considered a public highway.
Public lands, not reserved for public uses;

Public lands were those lands of the United States that were open to the
operation of the various public land laws enacted by Congress.

Public lands, not reserved for public uses, do not include public lands
reserved or dedicated by Act of Congress, Executive Order, Secretarial
Order, or, in some cases, classification actions authorized by statute,
during the existence of that reservation or dedication.

Public lands, not reserved for public uses, d« not include public land*
pre-empted or entered by settlers under the public land laws or located
under the mlnln? laws which ceased to be public lands during the pendancy
of the entry, claim, or other.

Construction;

Construction muat have occurred while the lands were public lands, not
reserved for public uses.
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Con*truet-ton i# a physical act of readying the highway for use by the
Publlc accordln%_to the available or intended mode of transportation -
oot, horso, vehicle, ate. Removing high vegetation, moving large rocks
out of the Wa?/, or filling low apots, etc., may be sufficient as
construction for a particular ease.

Survey, planning, or pronouncement by public authorities may initiate
construction but does not, by itself, constitute construction. Con-
struction must have been initiated prior to the repeal of RS 2477 and
actual construction must have followed within a reasonable time,

Road maintenance over several years may equal actual construction.
The passage of vehicles by users over tine may equal actual comtruction.

Public Hiafrwayt

A public highway is a definitive route or way that is freely o?en for all
to use. It need not necessarily be open to vehicular traffic for a
pedestrian or pack, animal trail" may qualify, A toll road or trail is
still a public highway if tha only limitation is the payment of the toll
by all usera. Multiple ways through a general area may not qualify as a
definite route, however, evidence may show that one or another of ‘the waye
may qualify.

The inclusion of a highway in a State, county, or municipal road system
constitutes being a public highway.

Expenditure of construction or maintenance mpnezl by an appropriate public
body is evidence of the highway being a public highway.

Absent evidence to the contrary, a statement by an appropriate public body
that th(e}| highway was and etlll ia considered a public highway will be
accepted.

I
Ancillary usee or facilities usual to public highways*

Facilities such as road drainage ditches, back and front slopes, turnouts,
rest areas, and tha like, that facilitate use of the highway by the public
are considered part of the public highway R/W grant.

Other facilities such a* telephone lines, electric lines, etc., that were
often placed along highways do not facilitate usa of the highway and are
not coneidered part of tha public highway R/W grant.  An exception is the
Blacement of such facilities along such grants on lands administered
y the Bureau of Land Management prior to November 7, 1974. Prior to this
date, the requirement of f|||né]_ an application for such facilities was
waived. Any new facility, addition, modification of route, etc., after
that dete requires the filing of an application/permit for such facility.
Facilities that were constructed, with permission of the R/W holder,
“between November 7, 1974, and the effective date of this policy, should,
except in rare and unusual circumstances, be accommodated by issuance of a
R/AW or permit authorizing the continuance of such facility.



Width:

For those WWay R/Ws In the State, county, or municipal road system,
i.e., tha la held and maintained by the appropriate government body,
the width of the R/W ia ea specified for the type of highway under State
law, if any, In force at the time the grant could be accepted,

In oome cases, the specific R/W may have been.%iven a leaser or greater
width i?lt the time of creation of the public highway than that provided in
State law.

Whare Stat* law doea not exiat or Is not applicable to the specific
highway R/W, the width will be determined in the same manner as
non-govornmentally controlled highways.

Where the highway R/W is not held b}/ a local government or State law does
not apPIy, the width ia determined from the area, mcIude appropriate
bach slopes, drainage ditches, etc., actually in use for the highway at
the later of () acceptance of the grant or (zg loas of grant authority
under RS 2A77, e.g., repeal of RS 2477 on October 21, 1976, or an earlitr
rengtl)_val of the land from the status of public lands not reserved for
public uses.

Abandonment:

Abandonment, including relinquishment b?/ proper authority, occurs in
accordance with State, local or common law or Judicial precedence.

Responsibilities of Agency and RIsht-of-Way Holder:

terests

This policy addresses the dreation and abandonment of pr n
faRW

0
under RS 2477 and the respective property rights of the h
and the owner of the servient estate.

erty 1
glde)F 0

Under the grant offered b¥ RS 2477 and validly accepted, the interests of
the Department are that of owner of the servient estate and adjacent
lands/resources. In this context, the Department has no management
control under RS 2477 over proper uses of the highway and highway R/W
unless we can demonstrate unnecessary degradation of the servient estate*
It should be noted, however, that this policy does not deal with the
applicability, if any, of other federal, state, and/or local laws on the
management or regulation of R/Ws reserved pursuant to RS 2477.

ReaBonabla activities within the highway R/W are within tha jurisdiction
of the holder. As such, tha Department has no authority under RS 2477 to
review and/or approve auch reasonable activities. However, review and
approval may or may not occur, depending upon the applicability, if any,
of ?ther federal, state, or local law* or general relevance to the uss of
a R/W. :
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Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen



STEVE COWPER
GOVERNOR

STATE OF ALASKA

OFFICE OF THE GOVERNOR

December 14, 1988

The Honorable Senator
Bettye Fahrenkamp

Suite 201

119 North Cushman Street
Fairbanks, AK 99701

Re: Revised Statute 2477

Enclosed is a copy of the recent policy agreement

reached on RS 2477. It is the long-awaited agreement that

promised to send, once it became official.

The policy does not deal with section line easements

because of differing opinions about the relevant law.

Sincerely

Re , Director
Fairbanks Regional O ffice

Enel.

PHONE
907/132*1345
451-2920
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THE SECRETARY OF THE INTERICR
WASHINGTON

Memorandum
ke
* [

To: Secretary.

Although RS 2477 was repealed nearly 12 years ago, controversies’ \
periodically arise regarding whether a public highway was established” ™"
pursuant to the congressional grant under RS 2477 and the extent of omme»
rights obtained under that grant. - Under RS 2477, the United States 'V "l
e had (has) no duty or authority to adjudicate an assertion or , "t
.application. However, it is necessary in the proper management of
Federal lands to be able to recognize with some certainty’the . y y:
existence, or lack thereof, of public highway crants obtained under- .
RS 2477. . oz
St
.With the passage of the Federal Land Po.licy and Management Act, the ;2.
Bureau of Land Management (BLM) developed procedures, policy, and
criteria for recognition, in cooperation with local governments, of
the existence of such public .highways-and notation to the BLM's land
records. This has allowed the BLM to develop land use plans and to
make appropriate management decisions that consider the existence.of
these highway .rights. .
Issues have recently been raised by the State of Alaska and others
ewhich question not orily the BLM policy but also the management.' eV'Uv.};7
actions by other bureaus within the Department. We have had the BLM /-.VAs
review and report on the various issues and concerns (Attachment 2)
consulted with the State of Alaska, the BLM, the Fish and -e'e\W?>iiijj>

and
wildlife Service, and the National Park Service.
|

We believe that the land management ’objectives of the Department will
e ‘ be improved with adoption of a Departmental policy and recommend that
the attached policy (Attachment 1) be adopted for Departnentwide use.

Approve: Dorald Paul Mocel Disapprove:

Date: DEC 07 1988 Date:

Attachments: 1-RS 2477 Policy
2-BLM Report

Celdorating tre United States Costtuion

L]
1
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cc: Secretary’s Heading File (2)
ES (8): MIB Rnu 6221
LM>(2) -
FW (2) o
330 O fficial

330 Reading File, MIB 3660
LLM-330:'Bingham:3/4/88, IB Rm. 3660:343-5441:0434309
Revised: FW-Wyman:10/4/88:343-9211:RS2477.1
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_ RS 2477
Section s of the Act of July 26, 1866 =Wy,
Revised Statute 2477 (43 U.S.C.-932)
Repealed October 21, 1976 e i/
Section s of the Act of July 26, 1866, provided; 1 ¥
"The right of way for the construction of hi%hways over public
lands, not reserved for public uses, is hereby granted,* . M

- _ KN
Although this statute, 43 U.S.C. 932 (RS 2477), «ao repealed by Title VII of

the Federal Land Policy and Mana?emenlt Act of October 21, 1976, 90 Stat, 2793*

many righta-of-vay (R/W) for public highways obtained under the statute exist!

or may exist on lands administered by the Department and other Federal

agencies. The existence or lack of existence of such highway R/Ws has . =)
material bearing on the development and implementation of management plans for "."h' i
conservation system units and other areas of Federal lands* Land managing ' ,!'i-\

Bureaus of the Department should develop, as appropriate, internal procedures
for administratively recognizing those nighways meeting the following criteria
and recordln% such recognized highways on the land status records for the area °

o
managed.b_y that Bureau. . : ,gA'ﬁ’
Acceptance; Lyt

5
To constitute acceptance, all three conditions must have been met: ..
1. The lands involved must have been public lands, nee reserved fee
public uses, at the time of acceptance. o, o, tw
2. Some form of construction of the highway must have occurred. , ., )
'V
3. The highway so constructed must be considered a public highway.
Public lands, not reserved for public uses: ’ Cf
W
Public lands were those lands of the United States that were open to the e K

operation of the various public land laws enacted by Congress.

Public lands, not reserved for public UBes, do not include public lands

reserved or dedicated by Act of Congress, Executive Order, Secretarial Vv
Order, or, in some cases, classification actiono authorized by statute,

during the existence of that reservation or dedication.

A
Public lands, not reserved for public uses, do not include public landB 4 $
pre-empted or entered b*settlers under the public land lews or located M3
under the mlnln? lawa which ceased to be public lands during the pendancy </
of the entry, claim, or other. 1@ '
Construction: _ oo \fftfilS
Construction must have occurred while the lands were public lands, not .

reserved for public uses.
* iToaeW
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o' \MF
Construction is a physical act of readying the highway for use by the "
Publlc accordln%_to the available or intended node of transportation
oot, horse, vehicle, etc, Removing high vegetation, moving large rocks
out of the way, ot filling lew spots, .etc., may ho sufficient as

construction for a particular case. T

: y - x S ® ove Wil
Survey, planning, or pronouncement by public authorities may initiate 7\ m\
construction but does not, by itself, constitute construction. Con-

structlon. must have been initiated prior to the repeal of RS 2477 and o
actual construction must hove followed vithin a reasonable time.

Road maintenance over several years may equal actual construction. Vo2
L J <<*

The passage of vehicle's by users over time may equal actual construction.

Public Highway; o/

A public highway Is a definitive route or way that is freely o?en for all
to use. It need nor necessarily be open to vehicular traffic for a x
pedestrian or pack animal trail may qualify. A toll road or trail is

still a public highwaY if the only limitation is. the payment of the toll

by all users. Multiple ways through a general area nay not qualify as a

definite route, hcwever, evidence nay show that one or another of the ways

may qualify.

The inclusion of a highway in a State, county, or municipal road system
constitutes being a public highway.

EXJ)en_diture of construction or maintenance m.oneﬁl by an appropriate public
e Dbody is evidence of the highway being i public highway.
* »

Absent evidence to the contrary, a statement by'an appr_oEriate public body
that the highway was and still 1s considered a public highway will be

accepted.
Ancillary usea or facilities usual to public highways;

i |

Facilities such as road a-'iinage ditches, back And front slopes, turnouts, e  on!
rest areas, and tht like, ti.St facilitate use of the highway by the public
are considered part of the public highway R/W grant. . Y

Other facilities such aa telephone lines, electric lines, etc., that were Ly
often placed along hlgrhways o not facilitate use of the highway and are o o
not considered part of the public hlghwanrant. . An exception is the 10
Blacement of such facilities along such grants onlands administered e W,
y the Bureau of Lana Management prior to November 7, 1974. Prior to this.-tw.Wj»
date, the requirement of fI|In(?_ an application for such facilities w«a .
waived. Any new facility, addition, modification of route, etc.j after '
that date requires the filing of an application/permit for such facility..vivfrrc

tFacilities that ware constructed, with permission of the R/Wholder,

between November 7, 1974, and the effective date of this policy, should,

except in rare and unusual circumstances, he accommodated byissuance of a

R/W or. permit authorising the continuance of such facility. . q
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1\
Width! LA A
cepMi<m
For thone highway R/Ws in the State," county, or municipal road system, .
i.e., the ic held and maintained by the appropriate government hody;

the width of the R/W is as specified for the type of highway under Stats
law,-if any, in force at the tine the grant could'be accepted.

In some cases, the specific R/W .may have been given a lesser or greater — W-J*?
\év':d%h Iat Che time of creation of the public highway than that provided in '
ate law.

Where State law does not exist or ia not applicable to the specific
highway R/W, the width will be determined in the same manner as

non-governnentally controlled highwaya.

Where the highway RW is not held b}/ a local government or State law does
not apPIy, the width is determined from the area, mcludmg aﬁ_proprlate
back, slopes, drainage ditches, etc., actually-in use for the highway at
the later of () acceptance of the grant or (2g loon of grant authority
under RS 2477, e.g., repeal of RS 2477 on October 21, 1976, or an earlier
rengtl)yal of the land from the statun of public lands not reserved for
public uses.

Abandonment:

Abandonment, Including relinquishment b?/ proper authority, occurs in
accordance with State, local or common faw or Judicial precedence.

Responsibilities of Agency and Right-of-Way Holder:

This policy addresses the dreation and abandonment of property interests
under RS 2477 and the respective property rights of the holder of a R/V
and the owner of the servient estate.

Updes Che grant offerede by RS 2477 and valid|y Accepteq, the tnderests of .. 2V
i D%part%ent—arpe-iat_o%‘l owner of the servisst ssiat anm#c—wt «/5%‘1
lands/resources. In this context, the Department has no management P
control under RS 2477' over proper uses of the highway and highway R/W

unless we can demonstrate unnecessary degradation of the servient estate.

I't should be noted, however, that this policy does not deal with the
applicability, if eny, of other federal, state, and/or local laws on the
management or regulation of R/Ws reserved pursuant to RS 2477.

Reasonable activities within Che highway R/W are within the jurisdiction
of the holder. As such, the Department has no authority under RS 2477
review and/or approve such reasonable activities. However, review and
approval may or. may not occur, depending upon the Applicability, if any,
of other federal, state, or local laws or general relevance to the use of

a R/W. .
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Unitci* States Department of the Interior ffiSSa We—
BVRKAI* OK |, AND MANAOKMKNT g
WASHINGTON. P.0. JOJ-I0 T Mo
NIOHAIKIO- =1
i f
2801 (330)
APR * RS 247 .
Memorandum
: - - =V %
To: . Assistant Secretary - Land and Minerals Management
From: Director, Bureau of Land Management

Subject: Departmental Policy on Section & of the Act of July 26, 1866,
Revised Statute 2477 (Repealed), Grant of Right-of-Way for Public
Highways (RS.2477)

Issue:e. Department Policy on the Recognition of Public Highway Rights-of-Way " e
Granted Under RS 2477 and the Administration of such Recognized
Grants. e .
Need: : A el
Significant issues have been raised, principally in Alaska, regarding the AT

Department's sinterpretation and position aa to the acceptance of the

righ t-of-way (R/W) grant offered by Congress by Section s of the Act of
July 26, 1866, RS 2477, repealed by Title VII of the Federal Land Policy and
Management Act of October 21, 1976, 90 Stat. 2793 (FLPMA).” For those grants
recognized, issues exist as to the extent.of the grant, i.e., terms and .
conditions such as the width, allowable uses, and Federal oversight.

Historically, such'issues have generally affected only the Bureau of Land
Management (BLM), with minor impact on other Federal land managing agencies.
Two relatively recent eventB have heightened the need for expressed policy at-..n*:Vyyid
.the Departmental or higher level. First, the reﬁeal of RS 2477 in 1976 closed

ethe door to the acceptance of the grant for new nhighways or corrections to

existing road situations to perfect acceptance of the grant. Secondly, the .
addition of extensive acreages in Alaska to the National Park and National VWi
Wildlife Refuge Systems by the Alaska National Interest Lands Conservation Act

of 1980 (ANILCA) reg}ui_res the managing agency to consider the possible 'V
eexistence of RS 2477 highways on these Conservation System Units. Other TR
Federal land managlnq agencies in Alaaka, principally the Forest Service, U.S. "
Department.of Agriculture, are also involved but to a lesser extent than the Nt
three Interior Bureaus. 2,
Historical:
RS 2477 provided:

"The right of way for the construction Of highways " _;;,,

over public lands, not reserved for public uses, is
hereby granted."
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la the past, tha Department paid little attention to ouch public highways on

the public landB since if the grant was not accepted toda{ it could be =

tomorrow. In disposing of the public lands, the'General Land Office and, % .
subsequently, the BLIM did not even include the existence of such public ee—tfic.-
highways in the potent documentj the agency had no duty to adjudicate the

acceptance or non-acceptance of the highway grant. As with other "open" VAW
offers by Congress, such as the railroad grants, the existence of such rights

were considered factual matters that the settler or enterer of public lands

should recognise as existing at the time of settlement or entry. Disputes

between the holder of the highway and the, patentee were left for settlement in e e
local court under the laws of the State or Territory. 2 VA e

As a result, there is lacking any quantity of administrative or judicial

decisions at the Federal level to provide much assistance in setting Federal

gollcy and a plethora of local judicial decisions, often conflicting hetween

tates or Territories. Attachment s is a summary of published administrative /

decisions regarding RS 2477.

. az-
Regulations; : .
- - ?
Regulations promulgated by the Department in 1938 provided:
* "The grant . . . becomes effective upon the construction or establishing 2
of hlghwa}/s in accordance with the State laws, over F.Ubl'c lands not
reserved for public uses. Mo aPpllcatlon should be filed under said R.S.,.
2477 as no action on the part of the Federal Government is necessary." .
See 43 CFR 244.55 (1938) (Par, 55, Circ. 1237a, May 23, 1938). o A

In 1949, regulations were added to provide for a highway applicant to. petition
the BLM to modify a "public use" reservation to allcw application of RS 2477. mm .

See 43 CFR 244.47 (1949). m . ALl

lg 1952, the regulations were modified to exclude from the RS 2477 grant any '
R/Ws for facilities with res.i).ect to which any other provision of low o
si)ecn‘lqally required the'fi mq_qf an application for R/W. These regulations .
also waived the requirement of filing an application.for all facilities usual

to or along a highway R/W (certain specific exceptions) where the holder of V'V
the h|ghway R/W consented. ~ These regulations also provided that the R/V

.granted under RS 2477 would be subject to certain terms and conditiona—

clearing, soil and resource conservation, prevent and suppress fires, build or
repair facilities damaged in construction of highway, restoration upon

termination, nondiscrimination, and reservation of certain minerals. Whern

the hi*iway holder consented to construction of related facilities, ouch

holder was respc sible for compliance with appropriate terms and conditions of

the Department for the type of facility. See 43 CFR 244.58 (1953 Supp).

In 1974, the regulations were modified to remove the waiver provided in 1952
and required applications to be filed for facilitieu usual to a highway. See

43 CFR 2822.2-2 (1979), -
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With the repeal of RS 2477 in 1976, regulations were adodpted allowing any " pV'm o
person or State or local government which has constructed public hllghwa%/s 4
under-RS 2477 to file a map showing the location'of such highway with the

BLM. See 43 CFR 2802.5(b? (1985).  This action was taken to facilitate the
management of the public lands under the FLPMA. PV

BLM Policy;

Current policy is contained in BLM Manual 2801.48B (1986). It provides:
Grant became fixed when constructed and accepted os n public highway.
Construction must be actual; survey aud planning are not construction. e

Road maintenance over several years may equal construction.
Incremental maintenance over several yearo nay equal construction.

Construction on public lando nuat have occurred prior to 10/21/76. o' /4y
Where history is unknown or questionable, its existence in condition />
suitable for public use is evidence that sufficient construction hart "

taken pla™n. . _ _
ngzhway must be public, an access road restricted by locked gates is

not a public highway.

Expenditure of public funds on a road will equate to a public highway.

State in which road is located nuat have a procedure to confirm the

road as a public highway, i.e., a public highway may not be created

contrary to local law. . ' _ '

RS 2477 did not specify the extent*, width, or nature of rights conveyed.
State law specifying highway width (a) that is specific to RS 2477 ' e
highways shall.be used. : o .

‘Where State law does not apply, width is that re(iuwed for the road o v
uses existing at the time of agceFtance or repeal of RS'2477. _

Holder has right to maintain, inc udlng realignment and reconstruction  \-
within the R/w width; activities outside require permit. ’ ’

Facilities usual to public highways, i.e.," telephone and electric

lines, are to be authorized by aeparate R/Ws granted under FLPMA, .
grandJather clause for those established during application waiver -y
period.

Field _Offi_ces are directed to work with each State,.county, and
municipality to identify all existing highways; acknowledge, serialize,
and note Master Title Plats of those meeting criteria, "\

Concern in Alaska:

By 1985 many issues were raised in Alaska concerning possible RS 2477 R/Ws and
management plans being prepared for the individual Conservation System Onita _
created under the ANILCA. Positions and concerns expressed by the State (both vS§jL’-
administrative and legislative), Native entities, minerals industry, :
conservation groups, and others illuotrsted a need for a single Departmental

or Federal Government Rosition on PS 2477. In 1986, tho BLM State Director,

Alaska, was asked to chair an interagency group consisting of the regional

heads of the BLM, Fish and Wildlife Servica, National Park Service, and tha
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Forest Service to formulate a Eolicy acceptable to these regional heads,

proposed policy vas submitted by that group, together with comments by tho

State of Alaska, to the Director, BLM, in August 1987 re?uestlng a_gencg ¢
approval (Attachment 1), This Flrop.osed policy deviates from existing BLM

POHCK in two areas: (x) estab |sh|n% the width as that which was necessary

or the use involved at the time the land was reserved for a public use or the .
repeal of RS 2477 (ignoring State statutes) and (2) providing that the Federal >£1/
land managing agency had administrative control over use of the public highway*e '
Expressing reservations with the proposed policy, the Governor of Alaska's , <>\
Washington reRAr.esentatlve requested meetings with the Assistant Secretaries '

for Land and Minerals Management and for Fish and Wildlife and Parks to

present the State's views and aeek a policy acceptable to both the State and

the Department. As a tesult of such a meeting on November 24, 1987, the

Governor’s representative submitted four issues needing resolution, including

the State's reasoning for its position on the issues. These issues and our

response are contained in Attachments 5 and . With some clarification, BLM'a &  *
existin? policy is' acceptable to the Governor’s representative on all but one
issue-legislative acceptance of RS 2477 on section lines. S Y

Interior's Position is critical: =

As the steward of the public lands, not reserved for public purposes, the

Department's past and current policy and rulings on the acceptance of the

grant of R/Ws for public highways can have impacts on the management of

ederal lands in the 30 "public land" States— basically those west of the u
Mississippi River. RS 2477 issues involving the creation of "Federal reserves

- Forests, Parks, Refu?ds" at the turn of the century and the early 1900l

have, generally, been long resolved either through Federal recognition, e

abandonment, or Judicial decisions,talthough some issues auch as utility lines c
usual to a public highway still occur. Federal reserves created from =oKt
‘unreserved .public lands in the near papt, especially the Conservation System if-'. 1y
Units in Alaska established under the ANILCA, contain or possibly contain

numerous RS 2477 issues. '

The one remaining Issue involving recognition of acceptance of the

congressional grant by State/Territorial law or local government ordinance not
diligently followed bY actual construction is an issue that has a_FotentlaI

effect on Dapy Federal reserves in the public domain Statea as veil as the

remaining public lands under BLM jurisdiction. S tST

In addition there is a perc.ei)tion, with some reality, that.decisions made " LAy
reflecting Federal lands will carry over into the private realty arena. c &
Concern has been expressed here by the Alaska Federation of Natives.
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Section Line RS 2477 R/Ws:

Alaska contends, ia do some other States, that a positive act by the public
authorities, i.e., State/Territory legislative branchy county or municipal \
authorities pursuant to Stata law, declaring a public highway along all
section/twnehip lines is acceptance of the grant offered by Congress under
RS 2477» It is contended that such a covenant runs with the land, whether a
hlihway is actually constructed or not, until there is appropriate action
taken to abandon or otherwise terminate the R/W pursuant to State law or
judicial action. To mollify private landowners who received title from the
United Stateo aubuequent to such section line legislation; the Alaska
Governor's representative has indicated that the State would compensate such
owners prior to actual construction of a section line highway. .

While section line statutes constitute the primary discussion issue, this
issue would also include those cases where the appropriate local authority,
counties, for example, by resolution or other appropriate action declared the
establishment of a public highway along a route which, for oome reason, was

never actually constructed.

Western States which have/had section line statutes include Alaska
(Territorial and State), Arizona (however State law requires a road to be
adopted-by the county or other Jurisdiction after it has been constructed to
become a &ubllc highway), North and South Dakota (Dakota Territorial law), and
Kansas. Montana, although it does not hove a section line statute, has
interpreted RS 2477 as requiring construction.  Various counties in
California, Colorado, and Washington are known to have enacted section line
ordinances. Local courts have held that, once dedicated, the highway mag only
be terminated according to the procedures of the local jurisdiction which,
dePendlng on the local jurisdiction, nay be only through a public procedure of
intent to abandon, hearing, and final or may occur throujfo non-use

and/or adverse posseasion.

As early as 1898 the Department held that such section line atatutes or
ordinances did not apply unless the highway was actually constructed (26 LD

446) (Attachment 7). In 1980, the Deputy Solicitor provided a lengthy and
edetailed position on RS 2477 to the Department of Juatice (Attachment 3).
Included n this letter was the requirement that construction must have
occurred for acceptance.of the RS 2477 grant. At the request of the District
Court, Alaska, the United States submitted an Amlcua Curiae brief to the Court
in 1986, which included detailed reasoning that RS 2477 require* construction
in order to establish a R/W (Attachment 4g).

Problems If Section Lines Adopted;

A number of issues arise if such section line legislation/ordinances are
considered acceptance of the grant under RS 2477. Among these are;

oV.*

When/What does It attach?

If the land was covered by a rectangular survey our position would be
that the grant would have become effective on the date of the
legislation or ordinance. oy
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If the land 1b subsequently surveyed, does the effective date of the WA/ S
grant relate bade to the date of the legislation or ordinance or to tha .
ate of aurvey? We believe the later would be tha answer. e >y
If the land ia reserved for public use prior to surveK but subsequent
to the legislation or ordinance, does the offect of the legislation or
ordinance attach upon Burvey? We believe that it would not. AR
Are officially accepted Protraction diagrams, which are uoed for "
resource oale/leaoe and froa which 8uboequenC surveyn conform as to the 1
location of townshlﬁ.and section comers, considered as establishing
section lines for which the grant becomes effective? We would not
concur with such a proposition. .V
r
In Alaska, departures from the uaual~rectan%ular survey system are
authorized, especially for conveyances to the State and to Motive "T
Corporations. ~Since these surveys are based on the tewnship grid . "mip *<
(identified as T.-AN*, R-E., -M) but do not necessarily identify -
sections, i.e., the interior'of the township ia designated Tract A or Ty
Tracts A & B, would the surveyed lines that would otherwise correspond . ;e
to section lines be impressed with the R/W grant? We think, they would. < F ¥f
A laska. Depending on the answers to the above questions, only a small amount e
of federally owned land would be subiect to a R/W grant If applied to only e e RAM
actually surveyed section lines éby 976 only about 15 percent of the State Ty: mv
had been surveyed) and most all Federal lands If applied to protracted survey .
lines.. - , Y ‘}i
, \V.Y;
Impacts outside of Alaska e *
Assume that the R/W grant attaches to the section line where such land ° n
was public land, not reserved for public use, at the time of the '>ffee. s N
‘legislative act or subsequent date when actually surveyed. *i.'\"NS

North and South Dakota. All surveyed public laud, not reserved for public
use, in: these two States in 1872 would be impressed with a section line R/W
%rant. At time of subsequent survey,, s.uch public lands not entered-would also oo

e Impressed with the R/W grant.

In 1872, little public lands had been aet anide for public Uses; Fjrest. "-'..”
Reserves, tha forerunners to National Forests, and National Parks, cameinto t
existence in the 1890* and later. Id these two States, 9.5 million acrcfl are

owned bﬁ the Federal Government (1981 Public Land Statistics), including acme

4.0 million reacquired acres. Acres by a?ency are: Forest Service 3.0

millions acres, Corps of Engineers 1.1 million. Pish and Wildlife Service 0.5

million, and BLM, National Park Service, Bureau of  Reclamation, andBureau'of

Indian Affairs at 0.2 million each. o

Kansas. All surveyed public land, not reserved for public use, in thisState -
in 1907 would be impressed with a section line R/W grant. At time of ~  :x2~ =x

subsequent survey, such public lands not entered would also be impressedwith

the R/W grant. By 1976 all lands ia the State had  been surveyed. |-‘01'/W- Jti

JALItt



SENT BYISTATE,QF ALASKA-DC 112- 8-08 1 7:15PM 2026245857~ 9074512858 !\#;U

Only some 750,000 acres are waed by Federal agencies— Corps of Enginoers
320,000; Army 125,000; and Forest Service 105ig 00. The majority of this

acreage is acquired land.

Other Western States. Arizona had (has) uection line legislation, however,
the. courts there ruled that Arizona law aJloo required an acceptance action
after construction for the road to become a public highway.

In Washington, California, and Colorado, there are published cases involving
section line ordinances enacted by county government, i.e., the Douglas
County, Washington, ordinance of April 6, 1897. To identify the extant of
such county ordinances would require a historical search of individual County

actions.

It is our recommendation that we do npt modify our interpretation of the
Statute that conatruction must have occurred 1a order for a R/W grant under RS

2477 to attach.
Federalism - Executive Order 12612;

With the possible exception of the section line issue, existing BLM policy and,
the action we are herein recommending comport with the principles of Executive e
Order 12612. The seccion line issue involves interpretation of a Federal
statute and the property rights of the United States and various States,
including Alaska. To accede to the position of the State of Alaska would have
adverse Impact on numerous properties of the Federal Government, .including the
possibility of having to reacquire such property interests to protect Federal

Interests., _

Recommendation:

It is recommended that the Department retain the policy established in BLM
Manual 2801.48B (1986) and adopt it as Departmental policy for use by other
land managing Bureaus in the Department.

8 Attachments
1 - D AK BLM Memo of 8/1/87 + Attachment
2-26 L.D. 466
3 - SOL letter of 4/23/80
4 - Pga 1 & 16-26 of US Anicus Brief i1a Greenhouse
5 - Kates letter of 12/4/87
6 - BLM response
7 - Kates letter of 2-29-88
8 - Sumary of Published Administrative Decisions



dividend checks, in communities that have no banks. The
Post Office designated about 160 Alaska communities and

contract post offices where this service could continue. It
has also promised to work with the state on a case-by-case
basis if the issue occurs anywhere else. The prompt

delivery of food packages under the Women, Infants and
Children program is another problem which the state s
seeking to solve on a permanent basis. (A temporary solution
has been achieved.)

Housing - This year, the state focused primarily on specific
initiatives that provided at least some help to the
depressed residental housing market in Southcentral Alaska.
The state originated a successful dialogue with the
Administrator of the Veterans Administration to cancel what
would have been a disastrous housing auction by that agency
in Anchorage. We also worked closely with the Alaska State
Building Authority (ASBA) and the Alaska Congressional
Delegation to insure the success of the Willow Park
initiative. That project included obtaining authority from
the U.S. Department of Housing and Urban Development to
demolish Willow Park and, in turn, to provide subsidized
housing through the acquisition of existing scattered site
housing throughout Anchorage.

RS 2477 (Public Access) - The state and the U.S. Department .
of Interior are on the brink of an agreement concerning the
establishment, use, and abandonment of rights-of-way for
public access under former RS 2477. Until it was repealed
in 1976, RS 2477 constituted a standing Federal offer of
rights-of-way for highway purposes on public lands otherwise

available for such purposes.

Submerged Lands - After several years, Congress was finally
persuaded to pass legislation authorizing the BLM to apply
to state and Native land conveyances the acreage
chargeability rules used everywhere else in the nation, and
repealing a statute of limitations that restricted the
state's ability to challenge certain navigable waters
determinations. Passage of the legislation means that the
state and Natives can receive their full land entitlements
from the federal government, and that much unnecessary
litigation concerning navigable waters will be avoided.

In the context of the submerged lands legislation, Congress
passed a provision that requires the Secretary of the
Interior to submit any proposed ANWR land exchange
agreements to Congress for approval.

Payment-in-Lieu of Taxes(PILT) - Federal law provides
payments to local governments whose boundaries include
extensive areas of federally-owned land to partially
compensate the governments for their inability to tax those
lands. Until this year, these "PILT" payments were



V. PROPOSED RS 2477 CORRIDORS

Diversifying Alaska's economy will be enhanced greatly if
the following RS 2477 <corridors (routes) are validated by
the Stats of Alaska:

1) Arctic Coastal Plain - access to oil/gas

2) Nenana/Kobuk/Ambler- access to several mineralized
areas

3) Upper Cook Inlet (Beluga) - access to coal and a
port for export to Pacific markets

4) Yukon/Kuskokwim Portage - a link between the Yukon
and Kuskokwim Rivers for improved transportation

5) Susitna/McGrath - access to mineralized area

6) Kantishna Spur - tourism/recreation/mining/timber
7) Circle/Eagle - access to mineralized areas

8) Aleutian Crossing - Port Moller to Balboa Bay -

access to resources

A summary of each corridor, its paralleling RS 2477 ROWs and
rationale for use, follows.
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PROPOSED
R.S. 2477 CORRIDORS

#1 ARCTIC COASTAL PLAIN

PT. THOMPSON
KAKTOVIK

EAGLE

0 50 100 150 200
i N E— 1 i KILOMETERS

#8 ALEUTIAN CROSSING

21



Corridor # 1: Arctic Coastal Plain

Length: approximately 200 miles

Land status: Arctic National Wildlife Refuge, Native lands
Rationale for wuse: access to oil and gas

This corridor will prove invaluable if the Arctic Coastal
Plain is explored and significant quantities of hydrocarbons
are located. The Department of Interior's 1002 report,
released in November 1986, recommends that the Refuge be
opened. For this to happen, the U.S. Congress must pass
legislation. If this takes place, the Coastal Plain could
provide a major diversification of oil sources to allow the
Trans Alaska Pipeline to continue to operate at full
capacity. Currently, unless additional fields are
developed, TAPS throughput will drop below capacity starting
in 1988 and will decline by approximately 50% in 1990 . In

addition, gas reserves at Pt. Thompson contain valuable gas
liguids which could be moved to market in the same feeder
pipeline from ANWR to TAPS.

Socio-economic climate: The Alaskan community at large, che
Arctic Slope Regional Corporation and the Kaktovik Village
Council endorse exploration of the Refuge and presumably
would support utilization of this corridor. Most national

environmental groups oppose exploration and development
within the Refuge.

Applicable RS 2477s: The corridor, as can be seen in the
accompanying map, conforms with or parallels at least four
existing RS 2477 rights-of-way which run along the Coastal
Plain - trails 25D, 25E, 25F, and 25G. Note that the trails
are not all continuous because the ice pack was utilized as
part of the trail system.



CORRIDOR #1
ARCTIC COASTAL PLAIN



Corridor if 2: Nenana/Kobuk/Ambler
(Alaska Railroad extension to Kobuk Valley)

Length: approximately 550 miles

Land status: This corridor <crosses state, Native and
federal properties including the Kanuti National Wildlife
Refuge, Gates of the Arctic National Park and Preserve,
Kobuk Valley National Park, Selawik National Wildlife Refuge
and BLM lands.

Rationale for use: access to major mineralized areas

This corridor will provide access to numerous world-class
mineral deposits on the Seward Peninsula, including bonanza
size deposits of copper and critical strategic minerals,
such as chromium. It will also provide access for fire
control and recreation purposes. The villages in the Kobuk
region will benefit from reduced <costs for goods and
services linked to lower transportation costs, A railroad

would also serve as a means to carry local goods to market.

Various routes have been studied for this corridor. The
route indicated on the accompanying map is from the Alaska
Transportation Corridor Study, prepared by the Federal
Highway Administration, U.S. Department of Transportation
(1970). It runs from the existing railroad Iline in Nenana
to north of Black Bear Flats and then along the south side
of the Tanana River to Round Point, where a bridge would be
required. The line then follows the Tozitna and Mentanontli
valleys near Norseman Lake to the Koyukuk River at Alatna.
It then proceeds westerly following the Alatna River,
passing south of Norutak Lake and into the Kobuk River
valley to the Dahl Creek Airstrip near Kobuk and continues
west to Shungnak, then proceeds northwesterly through a
valley on the east side of the Kobuk River to Ambler.

An Alaska Miners Association study, Future Mineral Freight
Estimates, Interior Alaska (1982), determined that it is
economically feasible to develop this corridor to the
Kobuk/Ambler area because of the enormous quantities of
valuable ores that await production. The preferred mode of
transportation is a railroad.

Socio-economic climate: The construction of a railroad will
provide the necessary transport for bulk resource shipments,
while limiting the influx of "outsiders,” a major concern of

local residents.
Some federal agency personnel and environmentalists oppose

the use of any corridors, including this one. However, the
economic impact arising from development will benefit people

24



living in that region at a time when prospects for economic
growth are diminishing and the resources can help the nation
as a whole. The Red Dog Mine project, with its emphasis on
local employment and environmentally-sensitive development,
can be used as a model.

A number of experts believe that such a corridor, rather
than tie into the railbelt, should extend southwest from
Ambler to Golovin. (See map on following page.)

Applicable RS 2477s: There are many RS 2477RCWs in this
region, however, those applicable to this route are
indicated on the map as trails 68, 191, 55, 164, and 165.
The route to Golovin would follow RS 2477 ROWs165, 98, 217,
264, and 156.
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CORRIDOR #2
AMBLER-NENANA

or alternate
(AMBLER -GOLOVIN)



Corridor # 3: Upper Cook Inlet (near Beluga)

Length: approximately 175 miles

Land status: state lands, Native lands

Rationale for use: transportation link from the existing
railbelt to coal resources and/or a pore for export to Lower
48 and the Pacific Rim. This route would provide a major
outlet for Alaska's mineral resources from the Interior

region of the state.

Proposed modes of transportation are either road or

railroad. The transport of minerals from Interior Alaska as
well as energy related resources including oil, gas, and
coal to shipping points is the prime reason for this
corridor. Major coal resources in this area could provide

jobs for Alaska's people and revenues for the state.

The corridor extends along a northeast-southwest alignment
about 10 miles east of the Susitna River, then runs west

along the flats of the north side of Cook Inlet. It crosses
the Susitna and Beluga Rivers and ends just north of the
Drift River Delta at existing oil shipping facilities.

This corridor would also be a starting point for access to
the north side of the Alaska Range, a highly-mineralized
area untapped due to lack of transportation access.

Socio-economic climate: With the recent construction of a
gas pipeline along this corridor by ENSTAR, the
environmental problems have already been addressed and only
those individuals who oppose all development should oppose
its continued wuse. The villagers in Tyonek have expressed
some concern about potential adverse impacts, and yet

welcome job opportunities.

Applicable RS 2477s: Two RS 2477s (trails 1 and 3) run
along the coastal area of Cook Inlet.
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CORRIDOR #3
BELUGA /UPPER COOK INLET



Corridor # 4: Yukon/Kuskokwim Portage or Canal

Length: approximately 30 miles

Land status: Yukon Delta National Wildlife Refuge, Native
lands, BLM lands

Rationale for use: linkage between Yukon & Kuskokwim Rivers

This route was originally developed by the Jesuits who built
a tramway, using a windlass to hoist boats and barges out of
the water and wooden rails to move them between the rivers.
A north-south corridor, it lies between the Yukon and
Kuskokwim Rivers. It extends from a point southeast of Holy-
Cross on the Yukon south to the Kuskokwim, west of Aniak.
The portage can provide up to two months of additional ice-
free navigation on the Yukon River. Using the lower
Kuskokwim River would shorten the barging route and time
into the Yukon and would provide deeper shipping waters than

the shallow lower Yukon. The results would include improved
transportation for bulk <cargo, movement of petroleum and
mineral exploration equipment and product. In  winter

months, snowmobiles could use the frozen route to reduce the
distance in overland travel.

The benefits include better distribution of cargo after the
portage or canal is opened, and greater mobility for people
in that region.

Socio-economic climate: The main impetus for establishing
such a portage or canal will come from the Native people,
village and regional corporations, as well as natural
resource industries that need improved water transportation.
If a canal is considered, water quality, fisheries and
waterfowl habitats will have to be studied as well as
permafrost dehydration and water interchange vis-a-vis

fisheries impact.

Applicable RS 2477s: Trail 16 parallels the proposed
corridor. This route has a history of state construction
and maintenance dating back to the 1930's according to the
records of the Alaska Road Commission.
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CORRIDOR #4
YUKON mKUSKOKWIM PORTAGE
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Corridor # 5: Susitna/McGrath

Length: approximately 225 miles
Land status: State and BLM lands
Rationale for use: mineralized area

This corridor would provide access from Southcentral Alaska
to the mineral belt that lies northwest of the Alaska Range.
Mode of transportation would be a railroad or highway. This
corridor begins at the abandoned village of Susitna (on the
Susitna River) and runs northwest to the Skwentna River then

north to the junction with Happy River. It continues
westward through the Alaska Range by way of Rainy Pass and
emerges on the north side at Farewell, then follows the
south fork of the Nikolai to a junction of the south and
east forks of the Kuskokwim where the trail forks, with one
route continuing to Medfra and the other turning

southwesterly along the north side of the Kuskokwim River to
McGrath.

Socio-economic climate: The benefits include development of
nunerals that could significantly impact Alaska's economy.
In addition, year-round job opportunities will be created
for people living in the region. Portions of this route
follow the Iditarod Trail which has been designated a

National Historic Trail.

Applicable RS 2477s: There are several RS 2477s along this
corridor, including those that make up the original Iditarod
Trail. These include trails 1, 15, 130, 130A, and 7 (to

McGrath.)



CORRIDOR #5
SUSITTNA /McGRATH



Corridor S 6: Kantishna Spur

Length: approximately 25 miles

Land status: Denali National Park, state lands

Rationale for wuse: tourism, recreation, mining & timber
This route runs southwesterly alongside the Kantishna Hills
to Kantishna on the north boundary of Denali National Park.

Kantishna is presently connected by a road through the park.
This route would provide access to mining areas Wwith

deposits of gold, silver, lead, tin and antimony. Access to
the north side of the park would also be a major benefit for
recreational purposes. This route could also be extended

north towards Nenana. The Alaska DOT/PF conducted extensive
studies on a highway into this area in 1982.

Socio-economic climate: The mining industry in the state
would be supportive of thisroute andtourism in the area
could be substantially assisted by this corridor.

Opposition from environmentalists and the Park Service can
be expected.

Applicable RS 2477s: There are six to eight RS 2477s in the

northern area of the park, several of which lie near the
proposed corridor includingtrails 67, 237, and 174. In
addition to its wvalidity, vis-a-vis RS 2477, the Kantishna
Road was quit claimed to the State in the Omnibus

(statehood) Act.
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Corridor if 7: Cxrcle-Eagle

Length: approximately 130 miles

Land status: Yukon-Charley Rivers National Preserve,
Native lands

Rationale for use: access to mineralized areas and
recreation

The route runs southeast along the Yukon River from the
Steese Highway near Circle to Eagle on the Yukon about 6
miles from the US/Canada border where the route connects to
the Taylor Highway. The route crosses the Charley River ten

miles upstream from the confluence with the Yukon. Modes of
transportation include a highway and possible oil and gas
pipelines. This corridor will increase access into a highly
mineralized area for development and exploration of gold,
coal and possibly asbestos. It would also allow for

recreation access and fire control activities.

Socio-economic climate: Increased jobs during construction
would benefit the local and state economies, and there could
be an increase in tourism through this historic area.
Opposition from the Park Service and environmentalists s
expected and possibly from some elements within the
communities of Circle and Eagle. Attention must be given to
water quality, erosion near crossings, permafrost
degradation and wildlife values.

Applicable RS 2477s: Trail 183 runs along the south side of

the Yukon River from Circle to Eagle and has a history of
state construction and maintenance expenditures.
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CORRIDOR #7
CIRCLE /EAGLE

PROPOSED CORRIDOR
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Corridor #8 - Aleutian Crossing
Port Moller to Balboa Bay

Length: approximately 25 miles

Land status: Alaska Peninsula National Wildlife Refuge,
Native lands

Rationale for wuse: to enhance the region's transportation
system to support resource development including oil and gas
from lease sale areas on the north side of the peninsula or
0CS sale area. There is potential for a port site on Balboa
Bay.

This route was identified in the State's Bristol Bay Area
Plan as one of three preferred trans-peninsula routes for
transportation corridors. The corridor runs from the Bering
Sea through Portage Valley to Lefthand Bay on Balboa Bay.

Socio-economic climate: The State of Alaska and Bristol 3av
Native Corporation have recognized the potential of this
corridor to transport oil and gas from the north sice of the

peninsula to deepwater ports on the Pacific Ocean and the
use of this corridor for general transportation across the
Alaska Peninsula. The corridor could be used for pipelines,
roads, transmission lines and transportation or utility
systems, according to tne Bristol Bay Area Plan.

Applicable RS 2477s: Trail 3 runs parallel to this proposed
corridor.








