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STATE OF ALASKA
H O U S E  O F  R E P R E S E N T A T I V E S  

Box V, Juneau, Alaska 99811 

(907) 465-2487 • 465-2498

REPRESENTATIVE CLIFF D A V I D S O N  • DISTRICT 27 • Box 746, Kodiak, Alaska 9 9 6 1 5  • (907) 486-8250

S U B J E C T :  H J R  29, " R e l a t i n g  t o  s t a t e  j u r i s d i c t i o n  o v e r  t h e
t e r r i t o r i a l  s e a  o u t  t o  12 n a u t i c a l  m i l e s  a n d  t h e  ai r ,  w a t e r ,  
s u b m e r g e d  l a n d ,  a n d  r e s o u r c e s  f o u n d  t h e r e  a n d  t o  t h e  t r a n s f e r  
o f  t i t l e  t o  s u b m e r g e d  l a n d  o f  t h e  t e r r i t o r i a l  s e a  o u t  t o  12 
n a u t i c a l  m i l e s  t o  t h e  s t a t e  o f  A l a s k a  a n d  t h e  o t h e r  c o a s t a l  

s t a t e s "

H o u s e  J o i n t  R e s o l u t i o n  29 w a s  r e c e n t l y  r e f e r r e d  t o  t h e  S e n a t e  
R e s o u r c e s  C o m m i t t e e .  I w o u l d  a p p r e c i a t e  a n  e x p e d i t i o u s  h e a r i n g  o n  

t h i s  l e g i s l a t i o n .

I n  D e c e m b e r  o f  1 9 8 8 ,  P r e s i d e n t  R e a g a n  s i g n e d  P r e s i d e n t i a l  
P r o c l a m a t i o n  5 9 2 8  u n i l a t e r a l l y  e x t e n d i n g  t h e  U . S .  t e r r i t o r i a l  s e a  
o u t  t o  12 n a u t i c a l  m i l e s .  T h i s  p r o c l a m a t i o n  h a s  i n t e n s i f i e d  t h e  
l e g a l  q u e s t i o n  a s  t o  w h e t h e r  t h e  i n d i v i d u a l  s t a t e s  o r  t h e  f e d e r a l  
g o v e r n m e n t  a c t u a l l y  h a v e  j u r i s d i c t i o n  b e t w e e n  t h r e e  a n d  12 m i l e s  
f r o m  s h o r e .  H J R  29 a s k s  C o n g r e s s  t o  r e s o l v e  t h e  q u e s t i o n  in f a v o r  

o f  t h e  s t a t e s .

H J R  29 w a s  c o - s p o n s o r e d  b y  42 H o u s e  m e m b e r s  a n d  p a s s e d  t h e  H o u s e  
u n a n i m o u s l y .  I t s  p a s s a g e  w i l l  s u p p o r t  a n d  a s s i s t  t h e  C o a s t a l  
S t a t e s  O r g a n i z a t i o n  s t a f f  in t h e i r  l o b b y i n g  e f f o r t s  i n  W a s h i n g t o n ,  

D.C.

A t t a c h e d  i s  s o m e  b a c k g r o u n d  i n f o r m a t i o n  o n  H J R  29. If y o u  h a v e  
a d d i t i o n a l  q u e s t i o n s  p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  me. M y  

s t a f f  a s s i g n e d  t o  t h i s  b i l l  i s  J a y  N e l s o n  ( 4 6 5 - 3 7 1 5 ) .

TO: S e n a t o r  B e t t y e  F a h r e n k a m p ,  C h a i r  
S e n a t e  R e s o u r c e s  C o m m i t t e e

FRO M :

DAT E :  A p r i l  2, 1 9 9 0

T h a n k  y o u  f o r  y o u r  a s s i s t a n c e .
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P r e p a r e d  b y :

S t e v e n  E .  K e t t e l
I n c o m e  a n d  E x c i s e  A u d i t  D i v i s i o n  
F e b r u a r y  2 8 ,  1 9 9 0

A r i a l y s l  s

T h e  D e p a r t m e n t  h a s  c o n s u l t e d  w i t h  b o t h  i n  h o u s e  c o u n s e l  a n d  t h e  A t t o r n e y  
G e n e r a l s ' s  o f f i c e  c o n c e r n i n g  s t a t e  t a x a t i o n  b e y o n d  t h e  t r a d i t i o n a l  3 -  m i l e  
l i m i t .  I t  i s  t h e i r  a d v i c e  t h a t  P r e s i d e n t  R e a g a n ' s  a c t i o n s  t o  e x t e n d  t h e  
f e d e r a l  t e r r i t o r i a l  w a t e r s  o u t  t o  1 2  n a u t i c a l  m i l e s  d i d  n o t  l i k e w i s e  e x t e n d  
t h e  s t a t e ' s  t a x i n g  j u r i s d i c t i o n .

A s s u m i n g  t h a t  C o n g r e s s  we r e  t o  e x t e n d  s t a t e ' s  t a x i n g  p o w e r s  t o  t h e  1 2  -  m i l e  
l i m i t a t i o n  a l l u d e d  t o  i n  C S  H J R  2 9 ,  t h e  s t a t e  w o u l d  b e  e n t i t l e d  t o  c o l l e c t  
s e v e r a l  t a x e s  f r o m  a c t i v i t i e s  c o n d u c t e d  t h e r e .  T h e s e  w o u l d  i n c l u d e  f i s h e r i e s  
b u s i n e s s  t a x  ( A S  4 3 . 7 5 ) ,  c o r p o r a t e  i n c o m e  t a x  ( A S  4 3 . 2 0 )  o i l  s e v e r a n c e  t a x e s  
( A S  4 3 . 5 5 )  a n d  m o t o r  f u e l  t a x  ( A S  4 3 . 4 0 ) .  We d o  n o t  p r e s e n t l y  h a v e  d a t a  w h i c h  
w o u l d  a l l o w  u s  t o  e s t i m a t e  t h e  r e v e n u e s  c o l l e c t i b l e  i n  t h e  a d d i t i o n a l  9 m i l e  
a r e a .  O u r  e x p e r i e n c e  i s  t h a t  t h e  c o s t  t o  e n f o r c e  t a x  c o m p l i a n c e  f o r  o f f s h o r e  
a c t i v i t i e s  i s  v e r y  h i g h .
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STATE OF ALASKA
1 9 9 0 LEGISLATIVE SESSION

BILL VERSION: CS HJR 29

PUBLISH DATE:

FISCAL NOTE
R E Q U E S T :

R e v i s i o n  D a t e : ___________________________________
T i t l e :  T e r r i t o r i a l  S e a  t o  1 2  N a u t i c a l
__________ H i l e s ______________________________________
S p o n s o r :  D a v i d s o n ,  e t  a l . ___________________
R e q u e s t o r :  R e s o u r c e s  a n d  F i n a n c e

X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

A g e n c y  A f f e c t e d :  R e v e n u e
B R U :  I n c o m e  & E x c i s e  A u d i t

C o m p o n e n t s : O p e r a t i n g

F Y  91 F Y  92 F Y  93 F Y  94 F Y  95 F Y  96

O P E R A T I N G
P E R S O N A L  S E R V I C E S - - - - - -
T R A V E L - - - - - -
C O N T R A C T U A L - - - - - -
S U P P L I E S - - - - - -
E Q U I P M E N T - - - - - -
L A N D S  & S T R U C T U R E S - - - - - -
G R A N T S ,  C L A I M S - - - - - -
M I S C E L L A N E O U S - - « - - -

T O T A L  O P E R A T I N G - - - - - -
C A P I T A L

R E V E N U E

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )
G E N E R A L  F U N D - - - - - -

F E D E R A L  F U N D S - - - - - -

O T H E R - - - - - -

T O T A L - - - - - -

P O S I T I O N S :
F U L L - T I M E — - - - - -

P A R T - T I M E * — - - - - -

T E M P O R A R Y - - - - - -

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  J ^ t j ^ c e s ^ a r y )

P r e p a r e d  B y :  S t e v e n  E .  K e t t e l  s Y Z c j a

D i v i s i o n :  I n c o m e  a n d  E x c i s e  A u d 4 - t

A p p r o v e d  b y  C o m m i s s i o n e r :
A g e n c y :  D e p a r t m e n t  o f  R e v e m T S

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  
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f r o m  t h e  C o a s t a l  States O r g a n i z a t i o n
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F O R  F U R T H E R  I N F O R M A T I O N  
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G a r y  M a g n u s o n  
(202) 6 2 8 - 9 6 3  6

P R E S S  S T A T E M E N T  O F  T H E  
C O A S T A L  S T A T E S  O R G A N I Z A T I O N  

- ' O N  T H E

P R E S I D E N T I A L  P R O C L A M A T I O N  E X T E N D I N G  T H E  U . S .  T E R R I T O R I A L  S E A

• I i . • #

F o r  o v e r  2 0 0  y e a r s  t h e  U n i t e d  S t a t e s  t e r r i t o r i a l  b o u n d a r y  e x t e n d e d  t h r e e  

m i l e s  o u t  t o  sea. O n  D e c e m b e r  28, 1988, P r e s i d e n t  R e a g a n  e x t e n d e d  t h a t  

b o u n d a r y  f r o m  t h r e e  m i l e s  t o  t w e l v e ,  to. '’a d v a n c e  t h e  n a t i o n a l  s e c u r i t y  . . .. 

.i n t e r e s t s :  o f  t h e  U n i t e d  S t a t e s . "  T h i s  m o v e  b r i n g s  t h e  U n i t e d  S t a t e s  i n . l i n e

w i t h  1 0 0  o t h e r  c o a s t a l  n a t i o n s  that, c l a i m  a  12 m i l e  t e r r i t o r i a l  s e a .
■ * ’ '

" T h e  C o a s t a l  S t a t e s  O r g a n i z a t i o n  ( C S O ) . s u p p o r t s  t h e  P r e s i d e n t ' s  a c t i o n  a s  

a .logical s t e p  t o  s e r v e  t h e  N a t i o n ' s  s e c u r i t y  n e e d s  b e t t e r , "  s t a t e d  C S O  

C h a i r ,  C h r i s  S h a f e r  /in r e s p o n s e  t o  t h e  p r o c l a m a t i o n .  " H o w e v e r ,  t h e  

P r o c l a m a t i o n  r a i s e s  s i g n i f i c a n t  l e g a l  a n d  p o l i c y  q u e s t i o n s  r e g a r d i n g  i t s  

d o m e s t i c  e f f e c t ,  i t s  e f f e c t  o n  the. c i t i z e n s - o f  t h e  c o a s t a l  s t a t e s , "  h e  s a i d .

• •

" O f  equal, i m p o r t a n c e  t o  w h a t  t h e  P r o c l a m a t i o n  s a y s  is w h a t  i t  d o e s  n o t

say. •’ M a n y  a r e a s  o f  s i g n i f i c a n t  i n t e r e s t  t o  c o a s t a l  s t a t e s  —  f i s h e r i e s ,

o f f s h o r e  o i l  a n d  g a s  p r o d u c t i o n ,  a i r  a n d  w a t e r  p o l l u t i o n ,  . c o a s t a l

m a n a g e m e n t ,  e v e n  s t a t e  b o u n d a r i e s  —  a r e  s i m p l y  o m i t t e d  f r o m  t h e

p r o c l a m a t i o n , "  s t a t e d  S h a f e r .



> r y  a s  t h e  P r e s i d e n t  m a y  t o  h a v e  t h i s  P r o c l a m a t i o n  a f f e c t  o n l y  t h e  . 

/ ^ t e m a t i o n a l  t h e a t e r /  i t  i s  c l e a r  t o  t h e  c o a s t a l  s t a t e s '  t h a t  i t ’ w i l l  

b e  t h e  g e n e s i s  o f  a  n e w  e r a  i n  F e d e r a l - S t a t e  r e l a t i o n s  o n  t h e  

m a n a g e m e n t  o f  t h e  n a t i o n ' s  o f f s h o r e  r e s o u r c e s .  T h e  P r e s i d e n t  s h o u l d  

e x p e c t ,  a s  T r u m a n  d i d  w h e n  h e  i s s u e d  h i s  1 9 4 7  O u t e r  C o n t i n e n t a l  S h e l f  

P r o c l a m a t i o n /  t h a t  C o n g r e s s  a n d  t h e  c o a s t a l  s t a t e s  w i l l  a c t  t o  l e g a l l y
c h a r t  t h e s e  s e a s .

* • •
4

T h e  P r o c l a m a t i o n  r e c o g n i z e s  t h e  U . S .  t e r r i t o r i a l  s e a  a s  " a  m a r i t i m e  

z o n e  e x t e n d i n g  b e y o n d  - t h e  l a n d  t e r r i t o r y  a n d  i n t e r n a l  w a t e r s  o f  t h e  

U n i t e d  S t a t e s  o v e r  w h i c h  t h e  U n i t e d  S t a t e s  e x e r c i s e s  s o v e r e i g n t y  a n d

j u r i s d i c t i o n . "  T h i s  m a r i t i m e  z o n e  i s  t h e n  e x t e n d e d  t o  " 1 2  n a u t i c a l '• •
m i l e s "  f r o m  t h e  p r e v i o u s  t h r e e . '  A t  t h e  s a m e  t i m e /  t h e  P r o c l a m a t i o n  

a d d s  t h a t  t h i s  e x t e n s i o n  o f  U . S .  t e r r i t o r y  a n o t h e r  9  m i l e s  o u t  t o  s e a .  

d o e s  n o t  " e x t e n d  o r  o t h e r w i s e  a l t e r  e x i s t i n g  F e d e r a l  o r  S t a t e  l a w  o r  

a n y . j u r i s d i c t i o n /  r i g h t s ,  l e g a l  i n t e r e s t ,  o r  o b l i g a t i o n s  d e r i v e d  

t h e r e f r o m . "  I n  o t h e r  w o r d s ,  t h e  P r o c l a m a t i o n ' s  i n t e n t  i s  t o  p r e s e r v e  

t h e  d o m e s t i c  l e g a l  s t a t u s  q u o ,  w h i l e  c h a n g i n g  o n l y  t h e  i n t e r n a t i o n a l l y  

r e c o g n i z e d  U . S .  b o r d e r .

T h e r e  i s  n o w  a  9  m i l e - w i d e  b e l t  o f  U . S .  t e r r i t o r y ,  f r o m  3  t o  1 2  

m i l e s  o f f s h o r e  - ( o v e r  1 0 0 , 0 0 0  s q u a r e  m i l e s  o f  U . S .  t e r r i t o r y ) ,  t h a t  i s  

a  l e g a l l y  u n c h a r t e d  s e a  w i t h  r e s p e c t  t o  t h e  a p p l i c a t i o n  p f  d o m e s t i c  

l a w *  A l l  o f  t h e  e x i s t i n g  o c e a n 1 r e s o u r c e  l a w 3  a r e  d e s i g n e d  t o  f i t  a  

3 - m i l e  t e r r i t o r i a l  s e a .  T h i s  d e s i g n  n o  l o n g e r  f i t s .

F o r  e x a m p l e ,  f o r e i g n  f i s h i n g  h a s  b e e n  b a n n e d  w i t h i n . t h e  U . S . .  

t e r r i t o r i a l -  s e a  f o r  m a n y  y e a r s .  H o w e v e r ,  f e d e r a l  l a w  a l l o w s  f o r e i g n  

f i s h i n g  ( w i t h  a  p e r m i t )  w i t h i n  t h e  I T . S .  E x c l u s i v e  E c o n o m i c  Z o n e  w h i c h  

e x t e n d s ,  b y  d e f i n i t i o n ,  f r o m  3 . t o  2 0 0  m i l e s .  I s  f o r e i g n  f i s h i n g  n o w  . 

a l l o w e d  w i t h i n  t h e  U . S . . t e r r i t o r i a l  s e a  f r o m  3  t o  1 2  m i l e s  o u t ?  I f  

n o t ,  u n d e r  w h a t  a u t h o r i t y ,  a r e  t h e  f o r e i g n  f i s h e r m e n  b a n n e d ?  I f  s o ,  

i s n ' t  t h i s  a n  a m a z i n g  r e v e r s a l  o f  f e d e r a l  l a w  a n d  p o l i c y ?  - T h e  c o a s t a l

s t a t e s  w i l l  p u r s u e  a n s w e r s  t o . t h i s  a n d  o t h e r  q u e s t i o n s  t h e\
p r o c l a m a t i o n  l e a v e s  b e g g i n g . .  . ' ’ •



M a r c h  2 3 ,  1 9 9 0 SENATE JOURNAL p .  2 9 9 9

H J R  29

C S  F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 29 ( R e s o u r c e s )  b y  t h e
R e s o u r c e s  C o m m i t t e e ,

R e l a t i n g  t o  s t a t e  j u r i s d i c t i o n  o v e r  t h e  
t e r r i t o r i a l  s e a  o u t  t o  12 n a u t i c a l  m i l e s  a n d  t h e  
a i r ,  w a t e r ,  s u b m e r g e d  l a n d ,  a n d  r e s o u r c e s  f o u n d
t h e r e  a n d  t o  t h e  t r a n s f e r  o f  t i t l e  t o  s u b m e r g e d  
l a n d  o f  t h e  t e r r i t o r i a l  s e a  o u t  t o  12 n a u t i c a l
m i l e s  t o  t h e  S t a t e  o f  A l a s k a  a n d  t h e  o t h e r  c o a s t a l  
s t a t e s .

w a s  r e a d  t h e  f i r s t  t i m e  a n d  r e f e r r e d  t o  t h e  R e s o u r c e s
C o m m i t t e e .

A p r i l  19, 1 9 9 0  S E N A T E  J O U R N A L  p. 3 4 5 5

H J R  29

T h e  R e s o u r c e s  C o m m i t t e e  c o n s i d e r e d  CS' F O R  H O U S E  J O I N T  
R E S O L U T I O N  NO. 29 ( R e s o u r c e s )  ( R e l a t i n g  t o  s t a t e  
j u r i s d i c t i o n  o v e r  t h e  t e r r i t o r i a l  s e a  o u t  t o  12 n a u t i c a l  
m i l e s  a n d  t h e  ai r ,  w a t e r ,  s u b m e r g e d  l a n d ,  a n d  r e s o u r c e s  
f o u n d  t h e r e  a n d  t o  t h e  t r a n s f e r  o f  t i t l e  t o  s u b m e r g e d  l a n d  
o f  t h e  t e r r i t o r i a l  s e a  o u t  t o  12 n a u t i c a l  m i l e s  t o  t h e  S t a t e  
o f  A l a s k a  a n d  t h e  o t h e r  c o a s t a l  s t a t e s )  a n d  a m a j o r i t y  o f  
t h e  c o m m i t t e e  r e c o m m e n d e d  d o  p a s s .  T h e  r e p o r t  w a s  s i g n e d  b y  
S e n a t o r  F a h r e n k a m p ,  C h a i r ,  a n d  c o n c u r r e d  i n  b y  S e n a t o r s  
H a l f o r d ,  Z h a r o f f ,  E l i a s o n ,  S t u r g u l e w s k i  a n d  F r a n k .

P r e v i o u s  H o u s e  z e r o  f i s c a l  n o t e s .

CS F O R  H O U S E  J O I N T  R E S O L U T I O N  N O .  29 ( R e s o u r c e s )  w a s  
r e f e r r e d  t o  t h e  R u l e s  C o m m i t t e e .
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P r e p a r e d  b y :

S t e v e n  E .  K e t t e l
I n c o m e  a n d  E x c i s e  A u d i t  D i v i s i o n  
F e b r u a r y  2 8 ,  1 9 9 0

CSHJR  2 9 (R E S )
HOUSE 3 / 5 / 9 0

A n a l y s i s

T h e  D e p a r t m e n t  h a s  c o n s u l t e d  w i t h  b o t h  I n  h o u s e  c o u n s e l  a n d  t h e  A t t o r n e y  
G e n e r a l s ' s  o f f i c e  c o n c e r n i n g  s t a t e  t a x a t i o n  b e y o n d  t h e  t r a d i t i o n a l  3 -  m i l e  
l i m i t .  I t  I s  t h e i r  a d v i c e  t h a t  P r e s i d e n t  R e a g a n ' s  a c t i o n s  t o  e x t e n d  t h e  
f e d e r a l  t e r r i t o r i a l  w a t e r s  o u t  t o  1 2  n a u t i c a l  m i l e s  d i d  n o t  l i k e w i s e  e x t e n d  
t h e  s t a t e ' s  t a x i n g  j u r i s d i c t i o n .

A s s u m i n g  t h a t  C o n g r e s s  w e r e  t o  e x t e n d  s t a t e ' s  t a x i n g  p o w e r s  t o  t h e  1 2  -  m i l e  
l i m i t a t i o n  a l l u d e d  t o  1 n  C S  H J R  2 9 ,  t h e  s t a t e  w o u l d  b e  e n t i t l e d  t o  c o l l e c t  
s e v e r a l  t a x e s  f r o m  a c t i v i t i e s  c o n d u c t e d  t h e r e .  T h e s e  w o u l d  I n c l u d e  f i s h e r i e s  
b u s i n e s s  t a x  ( A S  4 3 . 7 5 ) ,  c o r p o r a t e  I n c o m e  t a x  ( A S  4 3 . 2 0 )  o i l  s e v e r a n c e  t a x e s  
( A S  4 3 . 5 5 )  a n d  m o t o r  f u e l  t a x  ( A S  4 3 . 4 0 ) .  We d o  n o t  p r e s e n t l y  h a v e  d a t a  w h i c h  
w o u l d  a l l o w  u s  t o  e s t i m a t e  t h e  r e v e n u e s  c o l l e c t i b l e  1 n  t h e  a d d i t i o n a l  9 m i l e  
a r e a .  O u r  e x p e r i e n c e  i s  t h a t  t h e  c o s t  t o  e n f o r c e  t a x  c o m p l i a n c e  f o r  o f f s h o r e  
a c t i v i t i e s  i s  v e r y  h i g h .

p a g e  2 o f  2
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STEVE COWPER
S  T  A T  E  O  F  A  L A  S  i£ A

□ F PI r. E o r  THE G O V E R N O R
J u n e a u

A p r i l  4, 1 9 8 9

T h e  H o n o r a b l e  C l i f f  D a v i d s o n
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

D e a r  C l i f f ,

T h a n k  y o u  f o r  y o u r  l e t t e r  a b o u t  H o u s e  J o i n t  R e s o l u t i o n s  
(HJR) 29 a n d  30, w h i c h  a s s e r t  S t a t e  j u r i s d i c t i o n  o v e r  t h e  
e x t e n d e d  1 2 - m i l e  t e r r i t o r i a l  sea. I h a v e  a s k e d  m e m b e r s  o f  
m y  s t a f f ,  m y  r e s o u r c e  a g e n c y  c o m m i s s i o n e r s ,  a n d  t h e  
D e p a r t m e n t  o f  L a w  t o  c a r e f u l l y  r e v i e w  H J R  29 a n d  30, a s  w e l l  

as t o  p r e p a r e  t e s t i m o n y  f o r  a C o n g r e s s i o n a l  h e a r i n g  o n  t h e  
t o p i c .  B y  n o w  y o u  s h o u l d  h a v e  r e c e i v e d  s u g g e s t i o n s  f o r  
r e s t r u c t u r i n g  t h e  r e s o l u t i o n s  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  
O f f i c e .

I b e l i e v e  a s t r o n g  a r g u m e n t  c a n  b e  m a d e  t o  e x t e n d  S t a t e  
j u r i s d i c t i o n  a n d  o w n e r s h i p  o u t  t o  12 m i l e s ,  b a s e d  u p o n  
A l a s k a ' s  e x c e l l e n t  r e c o r d  o f  o c e a n  m a n a g e m e n t  f r o m  t h e  c o a s t  
o u t  t o  t h r e e  m i l e s .  H J R  29 a n d  30 c a n  b e  s t r e n g t h e n e d  i f  
t h e y  a r e  b a s e d  u p o n  s i m i l a r  a r g u m e n t s .  E n c l o s e d  is a c o p y  
o f  t h e  S t a t e ' s  C o n g r e s s i o n a l  t e s t i m o n y  o n  t h i s  t o p i c ,  w h i c h  
e x p l a i n s  m y  p o s i t i o n  i n  m o r e  d e t a i l .  P l e a s e  c o n t a c t  B o b  
G r o g a n  o f  t h e  D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d i n a t i o n  a t  
4 6 5 - 3 5 6 2  i f  y o u  h a v e  q u e s t i o n s .

T h a n k s  a g a i n  f o r  y o u r  l e t t e r .

V
E n c l o s u r e

cc: B o b  G r o g a n
J o h n  K a t z  
D e n b v  L l o y d



T e s t i m o n y  o f  S u z a n n e  I u d i c e l l o  
B e f o r e  t h e

H o u s e  S u b c o m m i t t e e  o n  O c e a n o g r a p h y  a n d  G r e a t  L a k e s

M a r c h  21, 1 9 8 9

M r .  C h a i r m a n  a n d  M e m b e r s  o f  t h e  S u b c o m m i t t e e :

M y  n a m e  is S u z a n n e  I u d i c e l l o .  I a m  t h e  A s s o c i a t e  D i r e c t o r  
f o r  F i s h e r i e s  a n d  t h e  E n v i r o n m e n t  in A l a s k a  G o v e r n o r  S t e v e  

C o w p e r ' s  W a s h i n g t o n ,  D . C .  o f f i c e .  T h a n k  y o u  f o r  t h e  

o p p o r t u n i t y  t o  p r e s e n t  t h e  v i e w s  o f  t h e  S t a t e  o f  A l a s k a  o n  
t h e  P r e s i d e n t i a l  P r o c l a m a t i o n  e x t e n d i n g  t h e  U n i t e d  S t a t e s  
t e r r i t o r i a l  sea.

A s  a S t a t e  w i t h  6 , 6 4 0  m i l e s  o f  c o a s t l i n e — m o r e  t h a n  h a l f  o f  
t h e  e n t i r e  U n i t e d  S t a t e s  c o a s t — A l a s k a  h a s  a s t r o n g  i n t e r e s t  
i n  t h e  e x p a n s i o n  o f  t h e  t e r r i t o r i a l  s e a .  M o r e o v e r ,  as a 
s t a t e  w h o s e  o c e a n  r e s o u r c e s  a r e  c r i t i c a l  t o  i t s  e c o n o m y ,  
A l a s k a  is c o n c e r n e d  w i t h  t h e  s t e w a r d s h i p  o f  t h o s e  m a r i n e  
r e s o u r c e s .  T h e  w h o l e s a l e  v a l u e  o f  A l a s k a ' s  c o m m e r c i a l  
f i s h i n g  i n d u s t r y  e x c e e d e d  b i l l i o n  l a s t  y e a r ,  a n d  e x p o r t s  
o f  f i s h e r y  p r o d u c t s  w e r e  o u r  l a r g e s t  s o u r c e  o f  i n c o m e .  B u t  
f i s h e r y  r e s o u r c e s  a r e  o n l y  t h e  m o s t  o b v i o u s  c o n c e r n .  T h e  
r o l e  t h e  s t a t e s  w i l l  p l a y  i n  t h e  n i n e  m i l e s  o f  t h e  e x p a n d e d  
t e r r i t o r i a l  s e a  w i l l  g o v e r n  i s s u e s  f r o m  e n v i r o n m e n t a l  
p r o t e c t i o n  t o  c o m m u n i t y  p l a n n i n g  t o  r e s o u r c e  d e v e l o p m e n t .  
A l a s k a n s  b e l i e v e  t h a t  r o l e  s h o u l d  be a n  a c t i v e  o n e ,  a n d  w e  
l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  t o  d e v e l o p  it.

T o d a y ,  w e  w o u l d  l i k e  t o  f o c u s  o n  f o u r  g e n e r a l  a r e a s ,  s i m i l a r  

t o  t h e  c o n c e r n s  e x p r e s s e d  o n  b e h a l f  o f  t h e  o t h e r  c o a s t a l  
s t a t e s  b y  M r .  S h a f e r  o f  t h e  C o a s t a l  S t a t e s  O r g a n i z a t i o n  
( C S O ) . A l a s k a  is a m e m b e r  o f  C S O  a n d  w e  s u p p o r t  t h e i r  
v i e w s .  W e  do, h o w e v e r ,  a p p r e c i a t e  t h e  o p p o r t u n i t y  to 
e l a b o r a t e  o n  t h e  A l a s k a n  p e r s p e c t i v e  o n  t h e s e  i s s u e s .

S u m m a r v  ■ - — — . *

F i r s t ,  t h e  S t a t e  o f  A l a s k a  s t r o n g l y  s u p p o r t s  C o n g r e s s i o n a l  

a c t i o n  t o  r e s o l v e  t h e  m a n y  c o n f u s i n g  l e g a l  a n d  p o l i c y  
q u e s t i o n s  t h e  P r o c l a m a t i o n  h a s  r a i s e d .  S e c o n d ,  it is o u r  
v i e w  t h a t  t h e  v a s t n e s s  o f  t h i s  n e w  a r e a ,  t h e  v a l u e  o f  i t s  
a b u n d a n t  r e s o u r c e s ,  a n d  t h e  s c o p e  a n d  n u m b e r  o f  f e d e r a l  
s t a t u t e s  d e l i n e a t i n g  a u t h o r i t y  a n d  j u r i s d i c t i o n  o v e r  t h o s e  
r e s o u r c e s  m e r i t  m o r e  a t t e n t i o n  t h a n  o n e  h e a r i n g  b y  t h i s  
c o m m i t t e e .  T h i r d ,  F . R .  1 4 0 5 ,  w h i c h  w o u l d  f r e e z e  f e d e r a l -  

s t a t e  r e l a t i o n s h i p s  in c o a s t a l  w a t e r s  d e s p i t e  e x p a n s i o n  o f  
t h e  t e r r i t o r i a l  sea, d o e s  n o t  r e s o l v e  f e d e r a l - s t a t e  r e l a ­
t i o n s h i p s  i n  a m a n n e r  t h a t  is e i t h e r  r e a l i s t i c  o r  s a t i s f a c ­
t o r y  t o  c o a s t a l  s t a t e s .  F o r  t h a t  r e a s o n ,  t h e  S t a t e  o f  

A l a s k a  c a n n o t  s u p p o r t  it. F i n a l l y ,  a n d  m o s t  i m p o r t a n t ,  t h e  
S t a t e  o f  A l a s k a  b e l i e v e s  t h a t  s t a t e  j u r i s d i c t i o n  a n d  o w n e r ­
s h i p  o v e r  c o a s t a l  w a t e r s  s h o u l d  b e  e x t e n d e d  t o  e n c o m p a s s  t h e  

n e w  12 m i l e  t e r r i t o r i a l  sea. S u c h  an e x t e n s i o n  w i l l  p r o m o t e  

w i s e  o c e a n  s t e w a r d s h i p .



C o n g r e s s  S h o u l d  C l a r i f y  t h e  M e a n i n g  o f  t h e  T e r r i t o r i a l  S e a  
E x p a n s i o n

P r e s i d e n t i a l  P r o c l a m a t i o n  5 9 2 8 ,  w h i c h  e x t e n d e d  t h e  U.S. 
t e r r i t o r i a l  s e a  f r o m  t h r e e  t o  12 m i l e s ,  w a s  s i g n e d  t o  

" a d v a n c e  n a t i o n a l  s e c u r i t y  a n d  o t h e r  s i g n i f i c a n t  i n t e r e s t s  
o f  t h e  U n i t e d  S t a t e s . "  A l t h o u g h  t h e  P r o c l a m a t i o n  s t a t e s  

t h a t  " n o t h i n g  i n  t h i s  P r o c l a m a t i o n  e x t e n d s  o r  o t h e r w i s e  
a l t e r s  e x i s t i n g  f e d e r a l  o r  s t a t e  l a w  o r  a n y  j u r i s d i c t i o n ,  
r i g h t s ,  l e g a l  i n t e r e s t s  o r  o b l i g a t i o n s  d e r i v e d  t h e r e f r o m , "  
t h e  m a t t e r  is n o t  s o  s i m p l y  r e s o l v e d .

W h i l e  n o  o n e  q u e s t i o n s  t h e  P r e s i d e n t ' s  a u t h o r i t y  t o  e x t e n d  

U . S .  j u r i s d i c t i o n  f o r  f o r e i g n  r e l a t i o n s  p u r p o s e s ,  t h e  
P r o c l a m a t i o n  h a s  r a i s e d  t h e  c o n s t i t u t i o n a l  q u e s t i o n  o f  
w h e t h e r  h e  m a y  u n i l a t e r a l l y  a c q u i r e  t e r r i t o r y  b y  an 
e x t e n s i o n  o f  s o v e r e i g n t y .  W a s  t h e  P r e s i d e n t ' s  D e c e m b e r  27 
a c t i o n  a n  a n n e x a t i o n  o f  t e r r i t o r y ,  a n d  m u s t  C o n g r e s s  a c t  in 
o r d e r  f o r  t h e  U n i t e d  S t a t e s  t o  a c q u i r e  t h e  n e w  a r e a  
e n c o m p a s s e d  b y  t h e  n i n e - m i l e  e x p a n s i o n  o f  t h e  t e r r i t o r i a l  
s e a ?  L e g a l  s c h o l a r s  o n  b o t h  s i d e s  c a n ,  a n d  l i k e l y  w i l l ,  
d e b a t e  t h e s e  q u e s t i o n s .  E v e n  t h e  U . S .  D e p a r t m e n t  o f  J u s t i c e  
c o n c e d e d ,  i n  i t s  O c t o b e r  19.88 M e m o r a n d u m  a c c o m p a n y i n g  t h e  

P r o c l a m a t i o n ,  t h a t  t h e  d o m e s t i c  e f f e c t  o f  t h e  P r o c l a m a t i o n  
o n  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  s t a t e s  a n d  t h e  f e d e r a l  
g o v e r n m e n t  is n o t  f r e e  f r o m  d o u b t .

A s  a m a t t e r  o f  s o u n d  p u b l i c  p o l i c y ,  A l a s k a  b e l i e v e s  C o n g r e s s  
s h o u l d  a c t  t o  r e s o l v e  q u e s t i o n s  o f  j u r i s d i c t i o n ,  
s o v e r e i g n t y ,  a n d  o w n e r s h i p  o v e r  t h i s  n e w  a r e a .  W e  e n c o u r a g e  
t h e  m e m b e r s  o f  t h i s  C o m m i t t e e  t o  e x e r t  t h e i r  l e a d e r s h i p  n o w ,  
r a t h e r  t h a n  w a i t .f o r  t h e  e x p e n s i v e  a n d  t i m e - c o n s u m i n g  
p r o c e s s  o f  t h e  l i t i g a t i o n  t h a t  u n d o u b t e d l y  w i l l  r e s u l t  
w i t h o u t  c l e a r  d i r e c t i o n .

J u r i s d i c t i o n a l  I s s u e s  R a i s e d  b y  t h e  P r o c l a m a t i o n  M e r i t
T h o r o u g h  C o n g r e s s i o n a l  R e v i e w

N o t  o n l y  is i t  i m p o r t a n t  f c r  C o n g r e s s  t o  a c t  to a n s w e r  b a s i c  
q u e s t i o n s  a b o u t  t h e  n a t i o n a l  t e r r i t o r i a l  e f f e c t  o f  t h e  
p r o c l a m a t i o n ,  b u t  a c t i o n  a l s o  is r e q u i r e d  t o  r e s o l v e  the 

i s s u e s  o f  j u r i s d i c t i o n  o v e r  t h e  c o n s e r v a t i o n ,  m a n a g e m e n t ,  
a n d  d e v e l o p m e n t  o f  t h e  mv.riad o c e a n  r e s o u r c e s  in t h e  t h r e e  
to 12 m i l e  z o n e .

T h e  t e r m  ' t e r r i t o r i a l  se a '  is u s e d  m o r e  t h a n  s e v e n t y  t i m e s  
in t h e  U n i t e d  S t a t e s  C o d e ,  in l a w s  g o v e r n i n g  a c t i v i t y  
r a n g i n g  f r o m  w a t e r f o w l  h u n t i n g  t o  s m u g g l i n g .  In t h e  a r e a  o f  
e n v i r o n m e n t a l  p r o t e c t i o n  a l o n e ,  t h e r e  a r e  a t  l e a s t  a h a l f  
d o z e n  s t a t u t e s  t h a t  d e f i n e  t h e  t e r r i t o r i a l  s e a  as t h r e e



m i l e s .  F u r t h e r ,  t h e  P r o c l a m a t i o n  c r e a t e s  a n o m a l i e s  b e t w e e n  

t h o s e  l a w s  w h o s e  s e a w a r d  j u r i s d i c t i o n a l  l i m i t  is d e f i n e d  

s i m p l y  a s  t h e  " t e r r i t o r i a l  s e a "  a n d  t h o s e  i n  w h i c h  it is 
e x p r e s s l y  d e f i n e d  as t h r e e  m i l e s .  F o r  e x a m p l e ,  t h e  M a g n u s o n  

F i s h e r y  C o n s e r v a t i o n  a n d  M a n a g e m e n t  A c t  (MFCMA) g i v e s  t h e  
f e d e r a l  g o v e r n m e n t  m a n a g e m e n t  a u t h o r i t y  o v e r  f i s h e r y  
r e s o u r c e s  o u t  t o  2 0 0  m i l e s ,  a n d  g i v e s  t h e  s t a t e s  a u t h o r i t y  
i n  t h e i r  c o a s t a l  w a t e r s .  T h e  s o - c a l l e d  " i n n e r  b o u n d a r y "  o f  

t h a t  f e d e r a l  m a n a g e m e n t  z o n e  i s  d e f i n e d  i n  t h e  A c t  as a l i n e  
" c o t e r m i n o u s  w i t h  t h e  s e a w a r d  b o u n d a r y  o f  e a c h  o f  the 
c o a s t a l  s t a t e s . "  T h u s ,  i f  a c a s e  c a n  b e  m a d e  t h a t  t h e  

P r o c l a m a t i o n  a f f e c t s  a s t a t e ' s  s e a w a r d  b o u n d a r i e s ,  s t a t e  
f i s h e r y  j u r i s d i c t i o n  c o u l d  b e  e x p a n d e d .

T h e  c o u r t s  w i l l  b e  a s k e d  t o  c l a r i f y  s o m e  o f  t h e s e  i n t e r p r e -  
t a t i o n a l  p r o b l e m s  i f  C o n g r e s s  d o e s  n o t  a c t .  , B e c a u s e  t h e  
P r o c l a m a t i o n  l e a v e s  u n a n s w e r e d  q u e s t i o n s  a b o u t  e f f e c t s  o n  
d o m e s t i c  la w ,  a n d  b e c a u s e  t h e  p o t e n t i a l  i s s u e s  a r e  so 

d i v e r s e ,  w e  r e c o m m e n d  t h a t  C o n g r e s s  h o l d  m o r e  t h a n  o n e  
h e a r i n g  t o  f u l l y  c o n s i d e r  t h e s e  c o n f l i c t s .

T h e  A l a s k a  A t t o r n e y  G e n e r a l  a n d  t h e  s t a t e ' s  r e s o u r c e  m a n a g e ­

m e n t  a g e n c i e s  p r e s e n t l y  a r e  a n a l y z i n g  i n  m o r e  d e t a i l  t h e  
l e g a l ,  e c o n o m i c ,  a n d  p o l i c y  i s s u e s  t h a t  a r i s e  i n  t h e  t e r r i ­
t o r i a l  s e a  a r e a  o f f  A l a s k a .  W e  h o p e  s u c h  i n f o r m a t i o n  w i l l  

b e  u s e f u l  i n  y o u r  d e l i b e r a t i o n s  a n d  l o o k  f o r w a r d  to 
p r o v i d i n g  i t  t o  y o u  i n  f u t u r e  h e a r i n g s .

T h e  S t a t e  o f  A l a s k a  S u p p o r t s  L e g i s l a t i o n  T o  E x t e n d  S t a t e  

J u r i s d i c t i o n  a n d  O w n e r s h i p  O v e r  C o a s t a l  W a t e r s

O n e  p i e c e  o f  l e g i s l a t i o n  t h a t  p r o p o s e s  t o  r e s o l v e  q u e s t i o n s  

r a i s e d  b y  t h e  P r o c l a m a t i o n  is H . R .  1 4 0 5 .  T h i s  b i l l  w o u l d  
m a i n t a i n  t h e  ' s t a t u s - q u o '  ( p r i o r  t o  t h e  s i g n i n g  o f  t h e  
P r o c l a m a t i o n )  w i t h  r e s p e c t  t o  s t a t e - f e d e r a l  j u r i s d i c t i o n  a n d  

law. I t  i s  t h e  S t a t e  o f  A l a s k a ' s  v i e w  t h a t  n o t  o n l y  w o u l d  
H . R .  1 4 0 5  c o n t r a v e n e  t h e  c o n g r e s s i o n a l  i n t e n t  u n d e r l y i n g  
c e r t a i n  l a w s  d e l i n e a t i n g  a u t h o r i t y  i n  t h e  t e r r i t o r i a l  s e a ,  

b u t  t h i s  b i l l  a l s o  w o u l d  f o r e c l o s e  a n  i m p o r t a n t  o p p o r t u n i t y  
f o r  C o n g r e s s  t o  c o n s i d e r ,  as a m a t t e r  o f  n a t i o n a l  p o l i c y ,  
h o w  r e s o u r c e s  in t h e  t h r e e  t o  12 m i l e  z o n e  c a n  b e s t  be 

m a n a g e d .

F o r  e x a m p l e ,  t h e  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  (CZMA) s i m p l y  
d e f i n e s  t h e  c o a s t a l  z o n e  a s  " s e a w a r d  t o  t h e  o u t e r  l i m i t  o f  

t h e  U n i t e d  S t a t e s  T e r r i t o r i a l  S e a . "  L o o k i n g  m o r e  c l o s e l y  at 

t h e  l e g i s l a t i v e  i n t e n t  w h e n  t h e  C Z M A  w a s  a d o p t e d ,  C o n g r e s s  
c o n s i d e r e d  u s i n g  b o t h  t h e  d e f i n i t i o n  ' t e r r i t o r i a l  sea' a n d  a 
m o r e  s p e c i f i c  d e f i n i t i o n  b a s e d  u p o n  t h e  S u b m e r g e d  L a n d s  A c t .  
L e g i s l a t i v e  h i s t o r y  sucrgests t h a t  a f u t u r e  e x p a n s i o n  o f  t h e
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t e r r i t o r i a l  s e a  w a s  c o n s i d e r e d  a n d  t h a t  t h e  f l e x i b l e  t e r m  
' t e r r i t o r i a l  sea' w a s  s p e c i f i c a l l y  c h o s e n  f o r  t h a t  v e r y  

r e a s o n .  I t  t h u s  a p p e a r s  t h a t  f r e e z i n g  a l l  d o m e s t i c  l a w  

b o u n d a r i e s ,  a s  H . R .  1405 a d v o c a t e s ,  w o u l d  b e  c o u n t e r  t o  t h e  
i n t e n t  o f  t h e  C Z M A .

A s  t h i s  s u b c o m m i t t e e  a n d  o t h e r s  in C o n g r e s s  c o n s i d e r  i m p l e ­
m e n t a t i o n  o f  t h e  P r o c l a m a t i o n ,  t h e  S t a t e  o f  A l a s k a  s t r o n g l y  
b e l i e v e s  i t  i s  a p p r o p r i a t e  t o  e x t e n d  s t a t e  j u r i s d i c t i o n ,  
w h i c h  c u r r e n t l y  e x t e n d s  f r o m  t h e  c o a s t l i n e  t o  t h r e e  m i l e s ,  
t o  i n c l u d e  t h e  e n t i r e  12 m i l e  t e r r i t o r i a l  sea.

F u r t h e r ,  t h e  s a m e  a r g u m e n t s  t h a t  c a n  b e  m a d e  f o r  e x t e n d i n g  

t h i s  j u r i s d i c t i o n  a p p l y  t o  g r a n t i n g  s t a t e  o w n e r s h i p  as w e l l .  
W h i l e  w e  u n d e r s t a n d  t h a t  a c a s e  c a n  b e  m a d e ,  b a s e d  upon, 
h i s t o r i c a l  a n d  c o n s t i t u t i o n a l  p r e c e d e n t ,  t h a t  n e w  U.S. 
t e r r i t o r y  m u s t  b e  h e l d  i n  t r u s t  a n d  u l t i m a t e l y  g r a n t e d  t o  
t h e  s t a t e s ,  w e  w o u l d  r a t h e r  f o c u s  o n  c o n g r e s s i o n a l  
precedent,; a n d  t h e  p u b l i c  p o l i c y  r e a s o n s  w h y  C o n g r e s s  s h o u l d  
g r a n t  A l a s k a  a n d  t h e  o t h e r  s t a t e s  j u r i s d i c t i o n  a n d  o w n e r s h i p  
o v e r  t h i s  z o n e .

A l a s k a  h a s  c o n s i s t e n t l y  d e m o n s t r a t e d  g r e a t  c o m p e t e n c e  in 
m a n a g i n g  o c e a n  r e s o u r c e s ,  n o t  o n l y  f r o m  t h e  c o a s t l i n e  o u t  t o  
t h r e e  m i l e s ,  b u t  i n  the 2 0 0  m i l e  e x c l u s i v e  e c o n o m i c  z o n e  
(EEZ) as w e l l .  W e  are n o t  u n i q u e  i n  o u r  a b i l i t y  t o  s u c c e s s­

f u l l y  m a n a g e  l a r g e  t e r r i t o r i a l  s e a s  a n d  o c e a n  a r e a s .  A s  y o u  
k n o w ,  t h e  G r e a t  L a k e  S t a t e s  r o u t i n e l y  m a n a g e  l a r g e  c o a s t a l  
s e a s  ( 1 1 - 8 0  m i l e s ) , a n d  s o m e  G u l f  s t a t e s  c u r r e n t l y  h a v e  
j u r i s d i c t i o n  o v e r  n i n e  o r  1 2 - m i l e  s t a t e  c o a s t a l  w a t e r s .  
A l a s k a  h a s  a p r o v e n  r e c o r d  s h o w i n g  e x p e r i e n c e  a n d  s k i l l  a t  
b a l a n c i n g  p r o t e c t i o n ,  c o n s e r v a t i o n  a n d  u t i l i z a t i o n  o f  t h e  
l i v i n g  a n d  n o n - l i v i n g  r e s o u r c e s  i n  t h e  z e r o  t o  t h . e e  m i l e  

o c e a n  z o n e  a n d  b e y o n d .  W e  h a v e  d e v o t e d  a l a r g e r  p e r c e n t  o f  
a v a i l a b l e  r e v e n u e s  to r e s o u r c e  m a n a g e m e n t  t h a t  h a s  the 
f e d e r a l  g o v e r n m e n t .  W e  a r e  b e t t e r  a b l e ,  i n  t e r m s  o f  f i s c a l  
r e s o u r c e s  a n d  a d m i n i s t r a t i v e  a b i l i t i e s ,  t o  m a n a g e  t h e s e  
r e l a t i v e l y  n e a r s h o r e  f i s h e r i e s ,  m i n e r a l s ,  o i l  a n d  gas, a n d  
o t h e r  r e s o u r c e s  t h a t  a r e  s o  c l o s e  t o  o u r  s t a t e  b o r d e r s .

F o r  e x a m p l e ,  A l a s k a  n o w  m a n a g e s  a m u l t i - b i l l i o n  d o l l a r  a 
y e a r  s e a f o o d  i n d u s t r y  w h i c h  i n c l u d e s  t h e  w o r l d ' s  l a r g e s t  
s a l m o n  f i s h e r i e s  a n d  s e v e r a l  w o r l d  c l a s s  s a l m o n  r u n s .  W e  

a l r e a d y  e x c l u s i v e l y  m a n a g e  s o m e  f i s h e r i e s  i n  f e d e r a l  w a t e r s  
s u c h  as t h e  s h e l f  c o m m e r c i a l  r o c k f i s h  f i s h e r y ,  k i n g  and 
t a n n e r  c r a b ,  a n d  t h e  t r o l l  s a l m o n  f i s h e r y .  T h e  S t a t e  o f  

A l a s k a  s p e n d s  $ 2 0  m i l l i o n  d o l l a r s  a n n u a l l y  t o  m a n a g e  its 
r e g i o n a l  f i s h e r i e s — ten t i m e s  t h e  f e d e r a l  g o v e r n m e n t ' s  

e x p e n d i t u r e  t o  m a n a g e  f i s h e r i e s  in t h e  v a s t  a r e a  o f  f e d e r a l  

w a t e r s  o f f  A l a s k a ' s  c o a s t s .  F u r t h e r ,  t h e  S t a t e  h a s  t a k e n
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t h e  l e a d  i n  j o i n t  e f f o r t s  w i t h  t h e  U . S .  S t a t e  D e p a r t m e n t  o n  
r e d u c i n g  f o r e i g n  i n t e r c e p t i o n  o f  s a l m o n  a n d  o t h e r  l i v i n g  

m a r i n e  r e s o u r c e s , a n d  h a s  y e a r s  o f  e x p e r i e n c e  i n  n e g o t i a t i n g  
t h e  h a r v e s t  o f  a n a d r o m o u s  s p e c i e s  w i t h  o t h e r  s t a t e s  a n d  w i t h  
f o r e i g n  n a t i o n s .

A l a s k a  h a s  h a d  a s u c c e s s f u l  o f f s h o r e  m i n i n g  p r o g r a m  s i n c e  

s t a t e h o o d .  T h e  S t a t e ' s  p r o g r a m  h a s  p r o v i d e d  m i n e r a l s  s u c h  
as g o l d  a n d  p l a t i n u m  to i n d u s t r y  w h i l e  p r o v i d i n g  f o r  

e n v i r o n m e n t a l  p r o t e c t i o n .  S t a t e  r e g u l a t i o n s  a n d  t h e  c o a s t a l  
z o n e  m a n a g e m e n t  p r o g r a m  e n s u r e  t h a t  o f f s h o r e  m i n i n g  l e a s e s  

g o  t h r o u g h  s t r i c t  r e v i e w  b y  a l l  s t a t e  r e s o u r c e  a g e n c i e s .  I n  
c o n t r a s t  t o  t h e  f e d e r a l  g o v e r n m e n t ,  w h i c h  h a s  n e v e r  i s s u e d  a 
s i n g l e  o f f s h o r e  m i n i n g  l e a s e  o f f  t h e  c o a s t  o f  A l a s k a ,  t h e r e  
a r e  c u r r e n t l y  n i n e  a c t i v e  o f f s h o r e  l e a s e s  w h i c h  h a v e  b e e n  

i s s u e d  b y  t h e  S t a t e  a n d  m o r e  t h a n  2 0 0  o f f s h o r e  p r o s p e c t i n g  
p e r m i t s ,  g i v i n g  A l a s k a  t h e  b e n e f i t  o f  e x p e r i e n c e  i n  t h i s  
a re a .

L o o k i n g  a t  o i l  a n d  g a s  r e s o u r c e s ,  the1 S t a t e  a l s o  h a s  a 
s u c c e s s f u l  t r a c k  r e c o r d  o f  e v a l u a t i n g  o i l  a n d  g a s  p o t e n t i a l ,  
c o m p l e t i n g  t i m e l y  p e r m i t t i n g ,  a n d  b a l a n c i n g  c o m p l e x  

i n t e r e s t s  s u c h  as s u b s i s t e n c e  w h a l i n g  a n d  o i l  d e v e l o p m e n t .  
T h e  f e d e r a l  g o v e r n m e n t  c u r r e n t l y  t a k e s  a n  a v e r a g e  o f  f i v e  
y e a r s  t o  p l a n  a n  o i l  a n d  g a s  l e a s e  s a l e  i n  t h e  t h r e e  to 12 
m i l e  z o n e ,  w h i l e  A l a s k a  t y p i c a l l y  c o m p l e t e s  a s i m i l a r  
r i g o r o u s  e v a l u a t i o n  a n d  a n a l y s i s  i n  t w o  t o  t h r e e  y e a r s .  T h e  
s t a t e  a l s o  m a i n t a i n s  a c o n s i s t e n t  a n d  p r e d i c t a b l e  l e a s i n g  
s c h e d u l e ,  p r o v i d i n g  o i l  c o m p a n i e s  a b e t t e r  o p p o r t u n i t y  t o  
p l a n  a n d  e x e c u t e  e x p l o r a t i o n  b u d g e t s .  I n  a d d i t i o n ,  t h e  
S t a t e ' s  s t i p u l a t i o n s  a n d  m i t i g a t i n g  m e a s u r e s  f o r  o i l  a n d  g a s  
e x p l o r a t i o n  a n d  d e v e l o p m e n t  o f f e r  b e t t e r  e n v i r o n m e n t a l  
p r o t e c t i o n  f o r  m a r i n e  l i f e ,  t h e  m u l t i - m i l l i o n  d o l l a r  f i s h i n g  
i n d u s t r y ,  a n d  t h e  s u b s i s t e n c e  l i f e s t y l e  o f  m a n y  c o a s t a l  
r e s i d e n t s .  A g a i n ,  w e  b e l i e v e  A l a s k a  c a n  m o r e  e f f i c i e n t l y  

a n d  c o m p e t e n t l y  m a n a g e  t h i s  r e s o u r c e  i n  t h e  t h r e e  t o  12 m i l e  
z o n e  t h a n  c a n  t h e  f e d e r a l  g o v e r n m e n t .

I n  a n o t h e r  i n i t i a t i v e  r e g a r d i n g  o c e a n  r e s o u r c e s ,  t h e  S t a t e  

o f  A l a s k a  a l r e a d y  is w o r k i n g  w i t h  o t h e r  P a c i f i c  s t a t e s  to 
a s s e s s  t h e  r e s o u r c e  p o t e n t i a l  o f  t h e  E E Z  i n  t h e  N o r t h e a s t  
P a c i f i c  O c e a n .  T h i s  i n c l u d e s  an e f f o r t  t o  i d e n t i f y  
p r i o r i t i e s  f o r  r e s e a r c h  a n d  m a n a g e m e n t ,  a n d  to a n a l y z e  
c a p a b i l i t i e s  f o r  o c e a n  g o v e r n a n c e .

I n  a d d i t i o n  t o  d e m o n s t r a t e d  c o m p e t e n c e  in p r o t e c t i n g  a n d  

m a n a g i n g  o c e a n  r e s o u r c e s  o f f  o u r  c o a s t s ,  w e  b e l i e v e  t h e r e  is 
a s o u n d  p o l i c y  b a s i s  for e x t e n d i n g  n o t  o n l y  c o a s t a l  s t a t e  
j u r i s d i c t i o n ,  b u t  a l s o  o u r  o w n e r s h i p  o v e r  t h e  e x p a n d e d  

t e r r i t o r i a l  sea. C o n g r e s s  c o n c l u d e d  p r o p e r l y  in 1 9 5 3  t h a t
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t h e  s t a t e s  w e r e  t h e  p r o p e r  o w n e r s  o f  t h e  s u b m e r g e d  l a n d s  
w i t h i n  t h e i r  b o u n d a r i e s  a n d  o v e r  w h i c h  t h e y  h a d  

j u r i s d i c t i o n .  T h e r e  a r e  g o o d  r e a s o n s  f o r  t h i s ,  a n d  t h e y  a r e

as v a l i d  a s  t h e y  w e r e  35 y e a r s  a g o .  F i r s t ,  t h e  c o a s t a l
s t a t e s  a r e  m o s t  s i g n i f i c a n t l y  i m p a c t e d  b y  a c t i v i t i e s  in t h e  
t e r r i t o r i a l  s e a .  S e c o n d ,  a n d  m o s t  i m p o r t a n t ,  i t  m a k e s  g o o d  

s e n s e  t o  u n i f y  j u r i s d i c t i o n  a n d  o w n e r s h i p  i n  o n e  s o v e r e i g n  
s o  t h a t  t h e  s t a t e s  a n d  t h e  f e d e r a l  g o v e r n m e n t  a r e  n o t  
w o r k i n g  a t  c r o s s  p u r p o s e s .

I n  c o n c l u s i o n ,  w e  r e q u e s t  t h a t  C o n g r e s s  a c t  t o  r e s o l v e  t h e  
m a n y  q u e s t i o n s  t h i s  P r o c l a m a t i o n  h a s  r a i s e d :  to r e a f f i r m  t h e
p o l i c y  m a d e  b y  t h i s  b o d y  i n  1 9 5 3 ,  t o  e x t e n d  t h e  s t a t e s '

j u r i s d i c t i o n  o v e r  t h e  e x p a n d e d  t e r r i t o r i a l  se a ,  a n d  t o  g r a n t  
t h e m  o w n e r s h i p  o f  t h e  l a n d s  b e n e a t h  it. T h a n k  y o u  f o r  y o u r  
c o n s i d e r a t i o n .  W e  l o o k  f o r w a r d  t o  w o r k i n g  w i t h  t h i s  

C o m m i t t e e  t o  i m p l e m e n t  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n .
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Y o u  r e q u e s t e d  t h i s  a g e n c y  t o  r e p o r t  o n  t h e  l i k e l y  i m p a c t  o n  t h e  S t a t e  o f  A l a s k a  
i f  t h e  U . S .  C o n g r e s s  e x t e n d s  s t a t e  j u r i s d i c t i o n  i n  t e r r i t o r i a l  w a t e r s  t o  1 2  
m i l e s  o f f s h o r e ;  c u r r e n t l y  s t a t e s  h a v e  j u r i s d i c t i o n  w i t h i n  t h r e e  m i l e s  o f  s h o r e .  
Y o u  w e r e  p a r t i c u l a r l y  i n t e r e s t e d  i n  t h e  i m p a c t  o n  f i s h e r i e s  m a n a g e m e n t  a n d  o n  
d e v e l o p m e n t  o f  o f f s h o r e  m i n e r a l  a n d  o i l  a n d  g a s  r e s o u r c e s .  Y o u  a s k e d  w h e t h e r  
t h e  b e n e f i t s  o f  e x t e n d e d  s t a t e  j u r i s d i c t i o n  w o u l d  b e  l i k e l y  t o  o u t w e i g h  t h e  
c o s t s .

A s  y o u  a r e  a w a r e ,  t h e  S t a t e  o f  A l a s k a  s u p p o r t s  t h e  e x t e n s i o n  o f  s t a t e  
j u r i s d i c t i o n  a n d  h a s  s o  t e s t i f i e d  b e f o r e  C o n g r e s s .  T h e  e x e c u t i v e  b r a n c h  i s  
i n  t h e  p r o c e s s  o f  p r e p a r i n g  a  d e t a i l e d  a n a l y s i s  o f  t h e  i m p a c t s  o f  e x t e n d i n g  t h e  
s t a t e ' s  j u r i s d i c t i o n .  Y o u  m a y  c o n t a c t  B a r b  S h e i n b e r g ,  w i t h  t h e  D i v i s i o n  o f  
G o v e r n m e n t a l  C o o r d i n a t i o n ,  f o r  u p d a t e s  o n  t h e  p r o g r e s s  o f  t h i s  e f f o r t .•
T h i s  m e m o r a n d u m  p r o v i d e s  b a c k g r o u n d  i n f o r m a t i o n  o n  t h e  r e c e n t  e x t e n s i o n  o f  
t h e  U . S .  t e r r i t o r i a l  s e a  t o  1 2  m i l e s  a n d  p r o v i d e s  a n  o v e r v i e w  o f  i m p a c t s  o n  t h e  
d e v e l o p m e n t  a n d  m a n a g e m e n t  o f  o f f s h o r e  n a t u r a l  r e s o u r c e s - - s p e c i f i c a l l y  
f i s h e r i e s ,  m i n e r a l s  a n d  o i l  a n d  g a s - - o f  e x t e n d i n g  s t a t e  j u r i s d i c t i o n  t o  1 2  
m i l e s .

A  c o p y  o f  t h e  t e s t i m o n y  o f  S u z a n n e  I u d i c e l l o ,  w i t h  t h e  G o v e r n o r ' s  
W a s h i n g t o n  D . C .  o f f i c e ,  b e f o r e  t h e  H o u s e  S u b c o m m i t t e e  o n  O c e a n o g r a p h y  a n d  G r e a t  
L a k e s  o n  M a r c h  2 1 ,  1 9 8 9 ,  i s  p r o v i d e d  a s  A t t a c h m e n t  A .



R e p r e s e n t a t i v e  D a v i d s o n  
A p r i l  7 ,  1 9 8 9  
P a g e  2

I n  s u m m a r y :

P r e s i d e n t  R e a g a n  e x t e n d e d  t h e  t e r r i t o r i a l  s e a  o f  t h e  U n i t e d  S t a t e s  
f r o m  t h r e e  m i l e s  t o  1 2  m i l e s  b y  p r o c l a m a t i o n  i n  l a t e  1 9 8 8 ;  t h e  
p u r p o s e  o f  t h e  e x t e n s i o n  wa s  t o  h i n d e r  t h e  a c t i v i t i e s  o f  S o v i e t  s p y  
s h i p s .

C o n g r e s s  g r a n t e d  c o a s t a l  s t a t e s  j u r i s d i c t i o n  w i t h i n  t h r e e  m i l e s  o f  
s h o r e  i n  1 9 5 3  u n d e r  t h e  S u b m e r g e d  L a n d s  A c t .  C o a s t a l  s t a t e s  a r e  
e x p e c t e d  t o  n o w l o b b y  C o n g r e s s  t o  e x t e n d  s t a t e  j u r i s d i c t i o n  t o  t h e  
n e w  1 2 - m i l e  b o u n d a r y  o f  t h e  U n i t e d  S t a t e s '  t e r r i t o r i a l  s e a .

C o a s t a l  s t a t e s  a r e  e a g e r  t o  a s s u m e  j u r i s d i c t i o n  w i t h i n  1 2  m i l e s  t o  
i n c r e a s e  t h e i r  c o n t r o l  o v e r  a c t i v i t i e s  i n  c o a s t a l  w a t e r s  a n d  t o  
i n c r e a s e  t h e i r  r e v e n u e s  f r o m  s u c h  a c t i v i t i e s .

E x t e n s i o n  o f  s t a t e  j u r i s d i c t i o n  t o  1 2  m i l e s  w i l l  p r o b a b l y  i n c r e a s e  
t h e  m a n a g e m e n t  r e s p o n s i b i l i t i e s  o f  t h e  s t a t e  w i t h  r e g a r d  t o  c e r t a i n  
o f f s h o r e  f i s h e r i e s ,  p r i m a r i l y  t h e  g r o u n d f i s h  f i s h e r y .  T h e  s t a t e  
w i l l  a l s o  r e c e i v e  a d d i t i o n a l  r e v e n u e s  f r o m  t h e  F i s h e r i e s  B u s i n e s s  
T a x .

O f f s h o r e  m i n i n g  n o w  o c c u r s  o n l y  i n  s t a t e  w a t e r s  o f f s h o r e  o f  N o m e .  
U n l e s s  t h e  s t a t e  c h a n g e s  t h e  w a y  i t  t a x e s  p r o d u c t i o n  o f  o f f s h o r e  
m i n e r a l s ,  t h e  e x t e n s i o n  o f  s t a t e  j u r i s d i c t i o n  o f f s h o r e  w i l l  n o t  
g e n e r a t e  s i g n i f i c a n t  a d d i t i o n a l  r e v e n u e  f o r  t h e  s t a t e .

C u r r e n t l y ,  t h e r e  a r e  s o m e  f e d e r a l  o i l  a n d  g a s  l e a s e s  w i t h i n  1 2  
m i l e s  o f  s h o r e  i n  t h e  B e a u f o r t  a n d  C h u k c h i  s e a s ,  b u t  n o n e  h a v e  b e e n  
d e v e l o p e d .  U n d e r  c u r r e n t  f e d e r a l  r e v e n u e  s h a r i n g  p r o v i s i o n s ,  t h e  
s t a t e  r e c e i v e s  2 7  p e r c e n t  o f  t h e  b o n u s e s ,  r e n t a l s  a n d  r o y a l t i e s  
f r o m  t h e s e  l e a s e s .

E x t e n s i o n  o f  s t a t e  j u r i s d i c t i o n  t o  1 2  m i l e s  w i l l  i n c r e a s e ,  p o s s i b l y  
b y  a  s i g n i f i c a n t  a m o u n t ,  s t a t e  r e v e n u e s  f r o m  o i l  a n d  g a s .  T h e  
s t a t e  w o u l d  r e c e i v e  1 0 0  p e r c e n t  o f  b o n u s e s ,  r e n t a l s  a n d  r o y a l t i e s .  
I n  a d d i t i o n ,  t h e  s t a t e  w o u l d  r e c e i v e  s e v e r a n c e  a n d  p r o p e r t y  t a x e s .

B a s e d  o n  t h i s  p r e l i m i n a r y  a n a l y s i s ,  t h e  b e n e f i t s  o f  e x t e n d i n g  s t a t e  
j u r i s d i c t i o n  a p p e a r  l i k e l y  t o  o u t w e i g h  t h e  c o s t s .  M o r e  d e t a i l e d  
s t u d y  i s  r e q u i r e d ,  h o w e v e r .



B A C K G R O U N D

O n  D e c e m b e r  2 7 ,  1 9 8 8 ,  t h e n - P r e s i d e n t  R o n a l d  R e a g a n  e x t e n d e d  b y  p r o c l a m a t i o n  t h e  
t e r r i t o r i a l  w a t e r s ,  o f  t h e  U n i t e d  S t a t e s  f r o m  i t s  p r e s e n t  b r e a d t h  o f  t h r e e  m i l e s  
t o  t w e l v e  m i l e s .  A l t h o u g h  t h e  r e a s o n s  g i v e n  f o r  t h e  e x t e n s i o n  i n  t h e  
p r o c l a m a t i o n  w e r e  s o m e w h a t  v a g u e  ( " e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a  t o  t h e  
l i m i t s  p e r m i t t e d  b y  i n t e r n a t i o n a l  l a w  w i l l  a d v a n c e  t h e  n a t i o n a l  s e c u r i t y  a n d  
o t h e r  s i g n i f i c a n t  i n t e r e s t s  o f  t h e  U n i t e d  S t a t e s " ) ,  t h e  p r i m a r y  r e a s o n  wa s  
a p p a r e n t l y  t o  h i n d e r  t h e  a c t i v i t i e s  o f  S o v i e t  s p y  s h i p s .  I n  e x t e n d i n g  t h e  
t e r r i t o r i a l  s e a ,  t h e  U n i t e d  S t a t e s  j o i n e d  t h e  1 0 4  n a t i o n s  t h a t  h a v e  e x t e n d e d  
t h e i r  t e r r i t o r i a l  s e a s  t o  1 2  m i l e s ;  o n l y  1 2  n a t i o n s  n o w  m a i n t a i n  a  t h r e e - m i l e  
1 i m i t .

T h e  t e r r i t o r i a l  s e a  i s  t h e  b e l t  o f  w a t e r  i m m e d i a t e l y  a d j a c e n t  t o  t h e  c o a s t  o f  
a n a t i o n .  A  n a t i o n  i s  s o v e r e i g n  w i t h i n  i t s  t e r r i t o r i a l  s e a  a n d  e x e r c i s e s  t h e  
s a m e  s o v e r e i g n t y  t h e r e  a s  o v e r  i t s  l a n d .  I n  c o n t r a s t ,  n a t i o n s  a r e  n o t  
s o v e r e i g n  o v e r  t h e  h i g h  s e a s ,  w h i c h  a r e  t h e  r e m a i n d e r  o f  t h e  o c e a n  b e y o n d  t h e  
t e r r i t o r i a l  s e a .  N a t i o n s  m a y  a s s e r t ,  h o w e v e r ,  l i m i t e d  f o r m s  o f  j u r i s d i c t i o n  
i n  p o r t i o n s  o f  t h e  h i g h  s e a s .

I n  1 9 5 3 ,  t h e  S u b m e r g e d  L a n d s  A c t  ( S L A )  g r a n t e d  c o a s t a l  s t a t e s  t h e  r i g h t s  t o  
o f f s h o r e  s u b m e r g e d  l a n d s  w i t h i n  t h e i r  " b o u n d a r i e s . "  T h e  S L A  wa s  p a s s e d  t o  
o v e r r i d e  t h e  e f f e c t s  o f  a  1 9 4 7  c a s e ,  C a l i f o r n i a  v .  U n i t e d  S t a t e s , i n  w h i c h  t h e  
S u p r e m e  C o u r t  r u l e d  t h a t  t h e  U n i t e d  S t a t e s  h a d  j u r i s d i c t i o n  o v e r  s u b m e r g e d  
l a n d s  o f f  t h e  C a l i f o r n i a  c o a s t .  P r i o r  t o  t h i s  d e c i s i o n ,  t h e  c o a s t a l  s t a t e s  
w e r e  a s s u m e d  t o  h a v e  j u r i s d i c t i o n  o u t  t o  t h e  t h r e e - m i l e  t e r r i t o r i a l  l i m i t .  T h e
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P r o c l a m a t i o n  5 9 2 8  o f  D e c e m b e r  2 7 ,  1 9 8 8 ,  p u b l i s h e d  i n  t h e  F e d e r a l
R e g i s t e r ,  J a n u a r y  9 ,  1 9 8 9 ,  V o l .  5 4 ,  N o .  5 . ,  p a g e  7 7 7 .  A  c o p y  o f  t h e
p r o c l a m a t i o n  i s  p r o v i d e d  a s  A t t a c h m e n t  B .

2
F o r  e x a m p l e ,  a  n a t i o n  m a y  e x e r c i s e  a u t h o r i t y  n e c e s s a r y  t o  a p p l y  i t s

c u s t o m s ,  f j s c a l ,  i m m i g r a t i o n  a n d  s a n i t a r y  r e g u l a t i o n s  i n  t h e  t e r r i t o r i a l  s e a
w i t h i n  i m m e d i a t e l y  c o n t i g u o u s  w a t e r s  ( t h e  " c o n t i g u o u s  z o n e " ) .  O n  t h e  
c o n t i n e n t a l  s h e l f ,  a  n a t i o n  i s  r e s t r i c t e d  t o  t h e  e x p l o r a t i o n  a n d  e x p l o i t a t i o n  
o f  n a t u r a l  r e s o u r c e s .  W i t h i n  t h e  E x c l u s i v e  E c o n o m i c  Z o n e  ( E E Z ) ,  w h i c h  e x t e n d s  
2 0 0  m i l e s  o f f s h o r e ,  a  n a t i o n  i s  r e s t r i c t e d  t o  a c t i v i t i e s  f o r  e c o n o m i c  
e x p l o r a t i o n  a n d  e x p l o i t a t i o n ,  s c i e n t i f i c  r e s e a r c h  a n d  e n v i r o n m e n t a l  p r o t e c t i o n .

4 F o r  t h e  s t a t e s  b o r d e r i n g  t h e  A t l a n t i c  a n d  P a c i f i c ,  t h e i r  b o u n d a r i e s  
c o u l d  n o t  e x t e n d  p a s t  t h r e e  m i l e s ;  s t a t e s  b o r d e r i n g  t h e  G u l f  o f  M e x i c o  w e r e  
g i v e n  t h e  o p p o r t u n i t y  t o  p r o v e  t h a t  t h e i r  h i s t o r i c  b o u n d a r i e s  e x t e n d e d  u p  t o  
n i n e  m i l e s  f r o m  s h o r e .  T wo  s t a t e s ,  T e x a s  a n d  F l o r i d a ,  w e r e  a b l e  t o  j u s t i f y  
t h e i r  o w n e r s h i p  o f  s u b m e r g e d  G u l f  o f  M e x i c o  l a n d s  o u t  t o  n i n e  m i l e s .

5 A c o p y  o f  t h e  S u p r e m e  C o u r t  d e c i s i o n  i n  t h e  C a l i f o r n i a  c a s e  i s  p r o v i d e d  
a s  A t t a c h m e n t  C .  A s  y o u  r e q u e s t e d ,  we h a v e  o r d e r e d  c o p i e s  o f  t h e  b r i e f s  f i l e d  
i n  t h i s  c a s e  t h r o u g h  I n t e r l i b r a r y  l o a n  a n d  w i l l  n o t i f y  y o u  w h e n  t h e s e  m a t e r i a l s  
a r e  a v a i l a b l e .
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C a l i f o r n i a  d e c i s i o n  e s t a b l i s h e d  t h e  p r i n c i p l e  t h a t  c o a s t a l  s t a t e s  h a d  n o  r i g h t s  
t o  s u b m e r g e d  l a n d s  b e y o n d  t h e  l o w - t i d e  l i n e  o r  t o  c o a s t a l  w a t e r s  u n l e s s  s u c h  
r i g h t s  w e r e  g i v e n  t o  t h e m  b y  C o n g r e s s .

T h e  p o t e n t i a l  f o r  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a  b o u n d a r y  t o  1 2  m i l e s - - e i t h e r  
b y  C o n g r e s s i o n a l  a c t i o n  o r  P r e s i d e n t i a l  P r o c l a m a t i o n - - h a s  b e e n  r e c o g n i z e d  f o r  
s e v e r a l  y e a r s ,  a n d  t h e  e f f e c t s  o f  e x t e n d i n g  t h e  t e r r i t o r i a l  s e a - - a n d  o f  
e x t e n d i n g  s t a t e  j u r i s d i c t i o n  i n  a n  e x p a n d e d  t e r r i t o r i a l  s e a - - h a v e  b e e n  
c o n s i d e r e d  b y  v a r i o u s  f e d e r a l  a g e n c i e s ,  c o a s t a l  s t a t e s ,  a n d  o t h e r  i n t e r e s t e d  
p a r t i e s .  S e v e r a l  o f  t h e  r e p o r t s  p u b l i s h e d  o n  t h i s  t o p i c  i n  r e c e n t  y e a r s  a r e  
d e s c r i b e d  b e l o w .

I n  1 9 8 5 ,  t h e  T e x a s  A  & M U n i v e r s i t y  S e a  G r a n t  P r o g r a m  s p o n s o r e d  a 
C o n f e r e n c e  o n  a n  E x p a n d e d  T e r r i t o r i a l  S e a .  A  c o p y  o f  t h e  
p r o c e e d i n g s  o f  t h i s  c o n f e r e n c e  h a s  b e e n  r e q u e s t e d  a n d  w i l l  b e  
f o r w a r d e d  u p o n  a r r i v a l .

T w o  C a l i f o r n i a  o f f i c i a l s  d i s c u s s e d  w h e t h e r  t h e  S t a t e  o f  C a l i f o r n i a  
s h o u l d  s u p p o r t  e x t e n s i o n  o f  s t a t e  j u r i s d i c t i o n  i n  a n  e x p a n d e d  
t e r r i t o r i a l  s e a  i n  a  1 9 8 4  p a p e r  p u b l i s h e d  i n  t h e  C o a s t a l  Z o n e  
M a n a g e m e n t  J o u r n a l . T h e y  n o t e d  t h a t  " n o  f i x e d  b o u n d a r y  c a n  
p o s s i b l y  s e p a r a t e  f e d e r a l  f r o m  s t a t e  i n t e r e s t s  i n  o c e a n  
m a n a g e m e n t , "  a n d  t h e y  a r g u e d  a g a i n s t  t h e  e x t e n s i o n  o f  s t a t e  
j u r i s d i c t i o n .  B a s e d  o n  t h e i r  e x p e r i e n c e s  i n  d e a l i n g  w i t h  t h e  
f e d e r a l  g o v e r n m e n t  o n  o c e a n  i s s u e s  i n  C a l i f o r n i a ,  t h e y  f e l t  i t  
w o u l d  b e  m o r e  p r u d e n t  f o r  t h e  s t a t e  t o  a r g u e  f o r  i n c r e a s e d  s t a t e  
c l o u t  i n  t h e  f e d e r a l  d e c i s i o n  m a k i n g  p r o c e s s  a n d  f o r  i n c r e a s e d  
r e v e n u e  s h a r i n g  t h a n  t o  a r g u e  f o r  e x t e n d e d  s t a t e  j u r i s d i c t i o n .  
T h i s  a r t i c l e  p r o v i d e s  a  g o o d  " c h e c k l i s t "  o f  q u e s t i o n s  t o  b e  
e x a m i n e d  w h e n  c o n s i d e r i n g  e x t e n d i n g  s t a t e  j u r i s d i c t i o n  t o  1 2  m i l e s ;  
a  c o p y  o f  t h e  a r t i c l e  i s  p r o v i d e d  a s  A t t a c h m e n t  D .

I n  a  1 9 8 6  a r t i c l e  i n  t h e  J o u r n a l  o f  M a r i t i m e  L a w  a n d  C o m m e r c e .
* A t t o r n e y  R . K .  L i t t l e t o n  p r o p o s e d  t h a t  c o a s t a l  s t a t e s  s e e k  t h e  

s u p p o r t  o f  i n l a n d  s t a t e s  i n  t h e i r  e f f o r t s  t o  e x p a n d  t h e i r  
b o u n d a r i e s  f r o m  t h r e e  m i l e s  t o  1 2  m i l e s .  H e  a r g u e d  t h a t  t h e  
f e d e r a l  g o v e r n m e n t  w o u l d  b e  o p p o s e d  t o  e x t e n d i n g  s t a t e  
j u r i s d i c t i o n ;  t h e r e f o r e ,  t h e  o n l y  wa y  t o  a c h i e v e  e x t e n d e d  
j u r i s d i c t i o n  w o u l d  b e  t o  e n l i s t  t h e  s u p p o r t  o f  i n l a n d  s t a t e s  b y  
p r o m i s i n g  t o  s h a r e  r e v e n u e s  ( p r i m a r i l y  f r o m  o i l  a n d  g a s )  f r o m  t h e  
t e r r i t o r y  a c q u i r e d  b y  t h e  c o a s t a l  s t a t e s  w i t h  t h e  i n l a n d  s t a t e s .
A  c o p y  o f  t h i s  a r t i c l e  i s  p r o v i d e d  a s  A t t a c h m e n t  E .

T h e  C a l i f o r n i a  A t t o r n e y  G e n e r a l  i s s u e d  a n  o p i n i o n  o n  M a r c h  1 5 ,  
1 9 8 9 ,  c o n c e r n i n g  t h e  e f f e c t  o f  t h e  P r e s i d e n t ' s  P r o c l a m a t i o n  o n  t h e  
o b l i g a t i o n s  o f  t h e  C a l i f o r n i a  C o a s t a l  C o m m i s s i o n .  H e  c o n c l u d e d  
t h a t  t h e  p r o c l a m a t i o n  d i d  n o t  e x t e n d  t h e  b o u n d a r y  o f  t h e  S t a t e  o f  
C a l  i f o r n i a  n o r  d i d  i t  e x t e n d  t h e  p e r m i t  j u r i s d i c t i o n  o f  t h e  c o a s t a l  
c o m m i s s i o n .  H o w e v e r ,  t h e  A t t o r n e y  G e n e r a l  f o u n d  t h a t  t h e
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p r o c l a m a t i o n  d i d  e x t e n d  t h e  b o u n d a r y  o f  t h e  c o a s t a l  z o n e  f o r  t h e  
p u r p o s e s  o f  t h e  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  ( C Z M A ) ;  t h i s  e x t e n s i o n  
o f  t h e  c o a s t a l  z o n e  w o u l d  m e a n  t h a t  m o r e  a c t i v i t i e s  w i l l  a f f e c t  t h e  
c o a s t a l  z o n e  a n d  t h e r e b y  r e q u i r e  c o n s i s t e n c y  w i t h  t h e  p r o v i s i o n s  
o f  t h e  C Z M A .  A  c o p y  o f  t h i s  o p i n i o n  i s  p r o v i d e d  a s  A t t a c h m e n t  F .

T w o  r e s o l u t i o n s  r e l a t i n g  t o  e x t e n s i o n  o f  s t a t e  j u r i s d i c t i o n  i n  t h e  t e r r i t o r i a l  
s e a ,  H J R  2 9  a n d  H J R  3 0 ,  a r e  c u r r e n t l y  b e f o r e  t h e  A l a s k a  L e g i s l a t u r e .  H J R  2 9  
a s s e r t s  t h e  s o v e r e i g n  j u r i s d i c t i o n  o f  t h e  S t a t e  o f  A l a s k a  o v e r  t h e  t e r r i t o r i a l  
s e a  o u t  t o  1 2  m i l e s ;  H J R  3 0  ( r e s p e c t f u l l y )  d e m a n d s  t h a t  t h e  U . S .  C o n g r e s s  1 )  
i m m e d i a t e l y  a u t h o r i z e  t h e  t r a n s f e r  o f  t i t l e  t o  a l l  s u b m e r g e d  l a n d s  b e l o w  t h e  
t e r r i t o r i a l  s e a  f r o m  t h r e e  m i l e s  o u t  t o  1 2  m i l e s ,  a n d  2 )  r e c o g n i z e  t h e  
s o v e r e i g n  j u r i s d i c t i o n  o f  t h e  S t a t e  o f  A l a s k a  i n  t h e  n ew t e r r i t o r i a l  s e a .  
B o t h  r e s o l u t i o n s  w e r e  c o - s p o n s o r e d  b y  a l l  m e m b e r s  o f  t h e  h o u s e .  T h e  m e a s u r e s  
a r e  e x p e c t e d  t o  b e  c o n s i d e r e d  b y  t h e  H o u s e  R e s o u r c e s  c o m m i t t e e  d u r i n g  t h e  
l a t t e r  p a r t  o f  t h e  1 9 8 9  s e s s i o n .

I M P A C T  O N  A L A S K A

C u r r e n t l y ,  t h e  S t a t e  o f  A l a s k a  m a n a g e s  f i s h e r i e s  w h i c h  o c c u r  e n t i r e l y  w i t h i n  
t h r e e  m i l e s  o f  s h o r e .  F i s h e r i e s  w h i c h  o c c u r  b e t w e e n  t h r e e  m i l e s  a n d  2 0 0  m i l e s  
o f f s h o r e  a r e  m a n a g e d  b y  t h e  N o r t h  P a c i f i c  F i s h e r i e s  M a n a g e m e n t  C o u n c i l  ( N P F M C )  
u n d e r  t h e  M a g n u s o n  A c t .  T h e  S t a t e  o f  A l a s k a ,  a s  a  m e m b e r  o f  t h e  N P F M C ,  
p a r t i c i p a t e s  i n  t h e  m a n a g e m e n t  o f  t h e s e  o f f s h o r e  f i s h e r i e s .  N o  f i s h e r i e s  t h a t  
a r e  c u r r e n t l y  m a n a g e d  b y  t h e  N P F M C  w o u l d  o c c u r  t o t a l l y  i n  s t a t e  w a t e r s  i f  s t a t e  
j u r i s d i c t i o n  w e r e  e x t e n d e d  t o  1 2  m i l e s .  T h u s ,  t h e  e x i s t i n g  m a n a g e m e n t  p r o g r a m  
f o r  f i s h e r i e s  o f f s h o r e  o f  A l a s k a  w o u l d  p r o b a b l y  n o t  b e  g r e a t l y  c h a n g e d .  
H o w e v e r ,  t h e  r e s p o n s i b i l i t v  f o r  v a r i o u s  a s p e c t s  o f  t h e  m a n a g e m e n t  p r o g r a m  
( e . g . ,  e n f o r c e m e n t  a n d  d a t a  c o l l e c t i o n )  c o u l d  s h i f t .  T h e  D e p a r t m e n t  o f  F i s h  
a n d  G a m e  i s  c u r r e n t l y  c o n s i d e r i n g  t h e  s p e c i f i c  e f f e c t s  o f  a n  e x t e n s i o n  o f  s t a t e  
j u r i s d i c t i o n ,  a n d  y o u  m a y  w i s h  t o  c o n t a c t  D e b o r a h  G r e e n b e r g ,  w i t h  t h e  
c o m m i s s i o n e r ' s  o f f i c e ,  a t  4 6 5 - 4 1 0 0 ,  f o r  f u r t h e r  i n f o r m a t i o n .

T h e  p r i m a r y  f i s h e r i e s  t h a t  w o u l d  b e  a f f e c t e d  b y  a n  e x t e n s i o n  o f  s t a t e  
j u r i s d i c t i o n  t o  1 2  m i l e s  a r e  t h e  g r o u n d f i s h  f i s h e r i e s  o f  t h e  B e r i n g  S e a -  
A l e u t i a n s  a n d  t h e  G u l f  o f  A l a s k a .  T a b l e s  1  a n d  2 a n d  F i g u r e s  1 a n d  2 ,  f o u n d  
i n  A t t a c h m e n t  G ,  p r e s e n t  i n f o r m a t i o n  o n  t h e  v o l u m e  a n d  v a l u e  o f  t h e  1 9 8 7  A l a s k a

" I t  i s  c o m m o n l y  u n d e r s t o o d ,  b a s e d  o n  t h e  1 9 4 7  C a l i f o r n i a  c a s e ,  t h a t  
c o a s t a l  s t a t e s  w i l l  r e c e i v e  j u r i s d i c t i o n  i n  t h e  e x p a n d e d  t e r r i t o r i a l  s e a  o n l y  
i f  C o n g r e s s  g r a n t s  t h e m  j u r i s d i c t i o n  b y  a m e n d i n g  t h e  S u b m e r g e d  L a n d s  A c t  o r  b y  
p a s s i n g  n e w  l e g i s l a t i o n  s p e c i f i c a l l y  a d d r e s s i n g  t h e  i s s u e .  I n  t h i s  r e g a r d ,  
a s s e r t i o n  o f  S t a t e  o f  A l a s k a  s o v e r e i g n t y  i n  t h e  n e w p o r t i o n s  o f  t h e  t e r r i t o r i a l  
s e a  v i a  H J R  2 9  a p p e a r s  t o  b e  a n  u n n e c e s s a r y  a n d  p o s s i b l y  c o u n t e r p r o d u c t i v e  
s t e p .

F i s h e r i e s



g r o u n d f i s h  h arv est  by t h e  d i s t a n c e  o f f s h or e o f  the harvest. A p p r o x i m a t e l y  30 

p e r c e n t  of the g r o u n d f i s h  (re pre sen tin g 33 p er c e n t  o f  the value) t a k en  of fs ho r e  

o f  A l a s k a  in 1987 w er e  h ar ve s t e d  between t h r e e  and 12 miles.

T h e  M a g n u s o n  Act p r o h i b i t s  p r o c e s s i n g  and o t h e r  support a ct i v i t ie s by  foreign 

p r o c e s s o r s  w i t h i n  s tate w a te r s  exce pt for c e r t a i n  o per ati ons  a p p r o v e d  by the 

g o v e r n o r  of  the a ff e c t e d  state. A p pl i c a t i o n s  by fore ign  p r oc es s or s  to process 

fish in St ate  of A l a s k a  w a te r s  are r e v i e w e d  u n d e r 5 AAC 3 9 . 1 9 8  by the 

D e p a r t m e n t  o f  C o m m e r c e  and Eco n o m i c D e v e l o p m e n t  and approved b y the Governor. 

A  copy  o f  the r e g u l a t i o n s  g o ve r n i n g  issuanc e o f  these "internal w a t e r s  permits" 

is p ro v i d e d in A t t a c h m e n t  H.

T h e  r e q u i r e m e n t  fo r approval o f  p ro ce ss i n g  by f ore ign  ships w i t h i n  the three 

to nine mi le  zone will hav e its bigge st e f f e c t  on j oint  v e n t u r e  o p e r atio ns.  

A l t h o u g h  j o i n t v e n t u r e s  in A l a s k a  o ffs ho re  f i s he ri e s  i n cr ea se d g r e a t l y  in 

re ce n t  years, t h ei r n u mbe rs are now  d ec li n i n g . The e x t e n s i o n  o f  state 

j u r i s d i c t i o n  may, theref ore , not g r e a t l y  i nc re as e  the nu mbe r o f  a p p l i c at io ns  

f o r  internal wa ter s permits. Paul Peyton, C omm e r ci al  F i s he r i e s  D e v e l o p m e n t  

a n a l y s t  wit h the D e p a r t m e n t  of  Com m e r c e and Ec ono mic  D e v e lo p m e n t ,  is 

c o n s i d e r i n g  the  ef fe c t  on internal wa te rs  permits, and you ma y w i s h  to  c ont act

h i m  at 4 65 - 21 6 2  for f u r t h e r  information.

T h e  e x t e n s i o n  o f  s t a t e j u r i s d i c t i o n  will a l l o w  t h e  s t a t e  to c o l l e c t  additi ona l

r ev e n u e s  v ia its F i s h e r i e s  B u s i n e s s  Tax. Pu rs ua n t  to AS 43.75, pers ons

e n g a g e d  in f i s heri es b us i n e s s e s  w i t hi n the S t a t e  o f  A la sk a  are l ia bl e  for a 

f i s h e r i e s  bus ine ss tax a pp l i e d  to the value o f  fish processed. The tax rate 

v ar ie s  f ro m  1.5 to 5.0 p e r c en t d e p en di n g  on the species, the s ta t u s  of the 

f i s h e r y  (d eve loping v e r s u s  e s tab lis hed ) and w h e t h e r  the fish are  p r o c e s s e d  on 

s hore  or by a flo ati ng p rocessor. C u r ren t r e v e n u es  from the fish t a x  are on 

th e o r d e r  of $20 mill ion, of w hi c h  f r o m  $7 mill ion to $8 mill ion is s h ar e d  w i t h  

local g o v e r n m e n t  j u r i s d i c t i o n s  in w hi ch the fi sh  are processed.

E x t e n s i o n  of the s tate w a t e r s  to 12 miles m e a n s  that fish h a r v e s t e d  w i t h i n  12 

m i l e s  woul,d be subje ct to the tax. The D e pa r t m e n t  of R e ve nu e  is c u r r e n t l y  

a n a l y z i n g  the potential r e v e n u e  from the e x t e n s i o n  o f  state w at ers . B ased on 

th e v al ue of  g r ou n d f i s h  h ar ve ste d from w a t e r s  betw een  three and 12 m il e s  

o f f s h o r e  in 1987, a p p r o x i m a t e l y  $3 m i l l io n in a ddit ion al F is he r i e s Bu si ne s s  Tax 

r ev en ue s  w ou ld  have been collected.

T he  federal g o v e r n m e n t  is likely to op pos e e x t e n s i o n  of state j u r i s d i c t i o n  

for f i s heri es man ag em e n t .  The National M a r i n e  Fisheries S e r v i c e  (NMFS) has 

t w i c e  e v a l u a te d  the e ff e c t s  on fisheries of  e x t e n d i n g  the t e r r i tor ial  sea to 

12 m il es with and w i t h o u t  c o n c o m i t a n t  e x t e n s i o n  of state j u r i s d i c t i o n ,  first 

in 1984 and mo s t  r e c e n t l y  in N o ve m b e r  of 1988. A copy of th e m o s t  recent
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n
J oi nt  ve ntu res  involv e d o m e s t i c  fishermen and foreign pro ce ss o r s .

8 See H o u s e  Re se a r c h  M e m o r a n d u m  89.303, S ta te  o f  Alaska R e v e n u e s  from 

Natural Re sources, for a mo r e  c o m p l e t e  d e s c r i p t i o n  o f  taxes on fishing.



analysis is pr ovi de d  as A t t a c h m e n t  I. In thi s analysis, the N M F S  c o n c l u d e d  

that s i m p l y  e x t e n d i n g  the t e rr it ori al w a t e r s  of the U n it e d  States to 12 miles 

woul d h a v e  no s i g n i f i c a n t  e ff ec t  on federal fishery m a na g e m e n t

r es p o n si b i l i t i e s .  Howev er,  t h e  NM FS  o p p o s e d  t he  e x t e n s i o n  of  s tate

j u ri s d i ct io n .  The report stated:

In general, if s t a te  j u r i s d i c t i o n  w e r e  e x t e n d ed  to 12 nm 

[nautical miles], several p urp os es  of  t h e  M ag n us o n  Act w o u l d  

be negated, or at a m in i m u m , m a d e  m u c h  mo r e  d i f f i c u l t  to 

a ch i e ve . R e e x a m i n a t i o n  of  the ro l e  and p u r p os e o f  Federal

f i s h e r y  m a na g e m e n t  w o u l d  bec o m e  n ec es sa r y ,  in turn r e q u i r i n g  

r e d e f i n i t i o n  of Council fun ct io ns  and the spe c t r um  of 

St at e / F e d er al  r e l a t i o n s h i p s  (such as sh are d e n f o r c e m e n t  and 

d a t a  c o l l e c t i o n  r e s p o n s i b i l i t i e s )  d e v e l o p e d  si nce  p a s s a ge  of 

t h e  M a g n u s o n  Act. N e w  l e g i s l a t i o n  w o u l d  be r equ ire d to 

a d d r e s s  and b a l an ce  the q u e s t i on s a r i s i n g  from r e d uc ed  Federal 

a ut ho r i t y , i n c r e a s e d S ta t e  r e sp o n s i b i li ty ,  and  a return to 

d i v i d e d  fisher y m a n a g e m e n t  authority, w hi ch  by d e f i n i n g  a 

federal role, the M a g n u s o n  Act was in ' par t d esi gn ed  to

o v e r c o m e . It w o u l d  be i l l -a d v i s ed  to ex ten d state f is he r y  

j u r i s d i c t i o n  w i t h o u t  a s s u r a n c e  tha t the  reso urc es w oul d be 

a d e q u a t e l y  p r o t e c te d  and managed.
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Offs ho re  M i n i n g

Near shore m a r i n e  mineral e x p l o r a t i o n  was g i v e n  a boost in 1983 w h e n  the  200- 

mile E x c l u s iv e Eco nom ic Z o n e  (EEZ) w a s  dec lar ed.  The u n c o n s o l i d a t e d  place rs 

of  the c on t i n e n ta l s he lf  can now be d e v e l o p e d  u n d e r  the p r o tec tio n o f  U.S. law 

and can t h e r e f o r e  be c o n s i d e r e d  v i a b l e  resources. Alaska, w i t h  74 p e r c e n t  of 

the U.S. c on t i nen tal  shelf, is e x p e c t e d  to c o n t a i n  m uc h  o f  th e mine ral  w e a l t h  

o f  the U.S. EEZ. A lth o u g h l a r g e l y  unexplor ed,  t h e r e are numerou s prospects, 

m in in g  sites and known o c c u r r e n c e s  o f  m a r i n e  p l a c e r  min era ls,  i n c lu di n g  gold 

and p latinum, a long A l a s k a' s  coast. T hre e g e o l o g i s t s  w i t h  the A l a s k a  D ivi s i o n 

o f  Geolog ica l and Geo phy sic al S u r v e y s  r e c e n t l y  c o m p l e t e d  a p a p e r  ent i t l e d 

"Marine P l a c e r  D e v el op m e n t  and O p p o r t u n i t i e s  in A l a s k a . "  This paper, which 

de s c r ib es  the  known o c c u r r e n c e s  o f  m a r i n e  m i n e r a l s  o f f  Al a s ka  and d i s c us s e s  

the past, p r e s e n t  and fu t u r e  d e v e l o p m e n t  o f  m a r i n e  pl ac er s  of f A l ask a, is 

pr ovi ded  as A t t a c h m e n t  J.

Curr ent ly,  t he  o n l y  o f f s h o r e  m i n i n g  o p e r a t i o n  in A l a s k a  is just o f f s h o r e  of 

Nome. The S t a t e  of A l a s k a  has le a s e d  a p p r o x i m a t e l y  21 , 0 0 0 acres to W es tg ol d  

Minerals, w h i c h  is using the w o r l d ' s  larg est  buck et line o f f s h o r e  dredge. 

Gold p l a c e r s  are  believed to o c c u r  ov er  a w i d e  area o f f  Nome, and at the 

requ est  o f  industry, the federal g o v e r n m e n t  r e c e n t l y  c o m men ced  a mineral 

leasi ng p r o g r a m  in that area un der  the a usp ice s o f  the O u t e r  Con ti ne n t a l  S helf 

Lands Act (OCSLA). A l t h o u g h  the s ta te is p a r t i c i p a t i n g  in the r e v i e w  o f  the 

pr op o s e d  l ease  sale, the state is also argui ng that the O C S LA  is i nad e q u a te  

for o f f s h o r e  mineral leasin g and that l eg is l a t io n e s t a b li s h i n g  a l e a s i n g



s ys t e m  s p e c i f i c a l l y  for m a r i n e  m in e ra l s  sh o u l d  be passed. Wi t h  o t h e r  coastal 

states, A l a s k a  is seeking p r o v i s i o n s  for s h a r i n g  federal o f f s h o r e  mineral 

r e v e n u e s and s i g n i f i c a n t  s t a t e  c o n s u l t a t i o n  in the  leas ing  process.

If st ate  j u r i s d i c t i o n  w e r e  e x t e n d e d  to 12 m i l e s offshore, m or e of th e p l ace rs 

o f  the c o n t i n e n t a l  shelf, i nc l u d i n g  the v a l u a b l e  g ol d  place rs off Nome, w o u l d  

be l e a s a b l e  by the state. U n d e r  the c u r r e n t  federal mineral l easi ng system, 

the s t a te  w o u l d  receiv e no r e v e n u e  f r o m  l ea si n g  of  s u b me rg e d  lands by the 

federal g o ve r n m e n t ,  thus e x t e n s i o n  o f  s ta te  j u r i s d i c t i o n  w o u l d  i n c r e a s e  the 

r e v e n u e  p ot en tia l of th e state. However, u n d e r  c u r r e n t  state law, the state 

r ec e i ve s o n l y  minimal p a y m e n t s  from  mining, i n c l u di ng  o f fs ho re  mining. 

O f f s h o r e  p r o s p e c t i n g  p erm its  y i e l d  $3 per a cre in annual fees, and leases 

pr od uc e  $1 p e r  a c r e  in annual rentals; e x p e n s e s can be c r e d it ed  a g a ins t annual 

rentals. In addition, t h e r e  is no p r o v i s i o n  f o r  r oy al t y  pa yme nts . U n d e r

t hese c o n d i t i o n s ,  the s tate  r e c e i v e s  o n l y  a m i n u s c u l e  percent of  the v a l u e  of 

o f f s h o r e  m in ing . For exa mpl e, in FY 88, o f f s h o r e  p r o sp ec t i n g  p er m i t s  and 

leases g e n e r a t e d  a net total o f  $ 1 1 , 5 0 9  for t he state; at the same time, the 

W e s t g o l d  M i n e r a l s  dre dgi ng o p e r a t i o n  at Nom e is e s t i m a t e d  to have e x t r a c t ed  

3 6, 00 0  o u n c e s  o f  gold w or t h  o v e r  $16 mil lion. U n l e s s  the  s ta t e  c h an g e s  the 

w a y  it t a x e s  t he  pro du c t i o n  o f  o f f s h o r e  m i n e r a l s ,  t he  ex te ns i o n  of state 

j u r i s d i c t i o n  o f f s h o r e  will n o t  g en e r a t e  s i g n i f i c a n t  additional r e v e n u e  for the 

state.

The e x t e n s i o n  o f state j u r i s d i c t i o n  will a ll o w  the state to control m or e  of 

the m i n i n g  th at  c an be e x p e c t e d  to o cc u r  offsh ore . In co ntr as t to the federal 

g o v e r n m e n t - - w h i c h  is jus t g e t t i n g  into the b u s i n e s s  of o f f sh or e mineral 

l e a s i n g - - t h e  sta te has an e s t a b l i s h e d  program. T h e  a c qu is it i o n  of a dditional 

s u b m e r g e d  lands w o u l d  a ll ow  t h e  s tate to ex p a n d its role in o f f s h o r e  mineral 
de vel op me n t .

The m i n i n g  i n d u s tr y  m ay v i e w  e x p a n de d s tate j u r i s d i c t i o n  f a v o r a b l y  if the 

e x p a n s i o n  r e du ce s  the n u m b e r  of  p ro spe cts  t h a t  are i n t e r j u r i s d i c t i o n a l . 

M in i n g  c o m p a n i e s  p r o pos ing  to d e v e lo p  p r os p e c t s  th at  include both federal and 

state s u b m e r g e d  lands, e.g., W e s t g o l d  M i n e r a l s  at Nome, mus t go th r o u g h two 

s ep a r at e l ea s in g  processes. B e c a u s e  d e v e l o p a b l e  p r o s p e c t s are u su a l l y  c l o s e  

to shore, the  e x p a n si on  of st ate  t e r r i t o r y  m a y  a l l o w  more p r o s p e c t s  to be 

d e v e l o p e d  s o l e l y  under the a u s p i c e s  of the state program. Industry ma y r eac t 

to a less c o m p l i c a t e d  r e g u l a t o r y  re gim e w i t h  in c r e a se d e x p l o r a t i o n  and 
d e v e l o p m e nt .

Representative Davidson
April 7, 1989
Page 8

9 See  H o u s e  R ese arc h M e m o r a n d u m  89.303, S t at e of Al as ka  Rev enues from 

Natural R es ou r c e s , for f u r t h e r  i nf o r m a ti on  on s tat e revenues from mining.



R e p r e s e n t a t i v e  D a v i d s o n  

April 7, 1989 

P age 9

Oil and Gas

U n d e r  the OCSLA, t he  federal g o v e r n m e n t  has p u r s u e d  an a g g r e s s i v e  oil and gas 

l ea sin g p r o g r a m  in Alaska. C urr e n t ly , t h e r e  are some federal oil and gas 

leases w i t h i n  12 m i le s  of  s ho re in t he  C h u k c hi  and B e au f o r t seas, however, 

none of  t h e s e  l e a s e s  has been d e v e l o p e d .  A t t a c h m e n t  K s hows the l oca t i o n of 

t h e s e  leases. If s ta te  j u r i s d i c t i o n  w e r e  e x t e n d ed , the  s t ate  w o u l d  p r e s u m a b l y  

t ake o v e r  m a n a g e m e n t  of t h e s e  e x i s t i n g  leases. Th e state w o ul d  also be able 

to e x p an d its ow n oil and gas l ea si n g  of s u b m e r g e d  lands.

E x t e n s i o n o f  t h e  s tat e's  o f f s h o r e  j u r i s d i c t i o n  c o uld  s i g n i f i c a n t l y  inc rea se 

the r e v e n u e  p o t e nt i a l  of the state, but  the  p o t e n t i r  r ev e nu e  g a i n s  can n o t  be 

q ua nt i f i e d . U n d e r  th e c ur r e n t  r e v e n u e  s h a r i n g  p r o v i - . o n s  o f  the OCSLA, A l a s k a  

r ec e i ve s 27 p e r c e n t  of  federal o f f s h o r e  oil and g a s  l ease bonuses, rental s and 

royal tie s. If s ta te  j u r i s d i c t i o n  w e r e  e x t e nd ed ,  the state w o u l d  r ec e i v e  100 

p e r c e n t o f  b onuses, r e nta ls and r o y a l t i e s  fro m l e a s e s  in the  ne w te rri to ry ; in 

addition, the s t a t e  w ou l d  r e c e i v e  s e v e r a n c e  t a x e s  and p r o p e r t y  taxes.

A l t h o u g h  the r e v e n u e  potential o f  e x p a n d i n g  the s t a te 's  o f f s h o r e  j u r i s d i c t i o n  

is s i g n if i c a n t,  the o p p o r t u n i t y  for i n c r e a s e d  state control o v e r  o ffs ho re  

l e a s i n g is also co m p e ll in g .  A s  hav e o t h e r  states, A l a s k a  has had several 

m a j o r  d i s p u t e s  w i t h  the federal g o v e r n m e n t  o v e r  the federal oil and gas 

l e a s i n g p rog ram . T h e se  d i s p u t e s  i n c lu de  the l e a s in g  of Bristol Bay and the 

m e a s u r e s  to be i mp o s e d  on B e a u f o r t  S e a  l e s s e es  f or  the p r o t e c t i o n  of bowhea d 

whales. E x p a n d e d  s t ate  j u r i s d i c t i o n  w o u l d  g i v e  the s tate  control o v e r  the 

l ea sin g o f  a m u c h  la rg e r  area. T h e  s ta te  c o u l d  d i c t a t e  the areas to be 

offered, t he  p a c e  o f  leasing, and the c o n d i t i o n s  u nd er  w h i c h  e x p l o r a t i o n  and 

d e v e l o p m e n t  can occur.

C os ts V e r s u s  B e n e f i t s

B as ed on thi s p r e l i m i n a r y  an aly sis , t h e  r e v e n u e s  to be gai ne d f ro m  e x te n d i n g  

A l a s k a ' s  j u r i s d i c t i o n  to 12 m i l e s  o f f s h o r e  a p p e a r  to h a v e  t h e  potential to be 

g r e a t e r  t h a n  t h e  costs o f  m a n a g i n g  r e s o u r c e s  in th e a dditional territo ry.  

The s tat e has m a n a g e m e n t  p r o g r a m s  in p la ce  for f i s h e r i e s  and for o f f s h o r e  oil 

and gas and m i nin g, and t he se  p r o g r a m s  c o u l d  p r e s u m a b l y  m a n a g e  the additional 

t e r r i t o r y  w i t h o u t  m a j o r  c ha n g e s  in s tru c t ur e,  f u n c t i o n  or cost. T he  potential 

re ve n u e s  f r om  oil and ga s and f i s hi ng  in the  n e w  t e r r i t o r y  could be 

s ig ni fi c a n t . O f f s h o r e  mining, w h i c h  is j u s t  b e g i n n i n g  to de velop, could

1 0 T he  D e p a r t m e n t  of I n t e r io r  has p ro p o s e d  e i g h t  oil and gas lease sales 

of f A l a s k a  d u r i n g  the per iod  1989 - 1992. T hi s level of  leasi ng a c t i v i t y  is 

not new.

i;LSee H o u s e  R ese ar ch  M e m o r a n d u m  8 9 . 3 0 3  for m o r e  c o m p l e t e  d e s c r i p t i o n  of 

S ta te of A l a s k a  taxes on oil and gas.



g en e r a t e  r e v e n u e s  for the s t at e  w it h  chan ges  to t he  tax structure. A p a r t  from 

the financial aspec ts of e x t e n d i n g  state j ur i s d i c t i o n ,  the state w o u l d  b e nef it 
from i n c re a s e d  control.

The e x e c u t i v e  branch agencie s t ha t  w ould be i nvo l v ed  in managing r e s o u r c e s  in 

the new  t e r r i t o r y  are c u r r e n t l y  p re par ing  a m o r e  d e t a i l e d  a n a l y si s o f  the 

costs and b en e f i t s  of e x t e n d i n g  the state's j u r is di c t i o n .  Please be aware 

that o ur c o n c l u s i o n  that b e n e f i t s  are l i k el y to o u t w e i g h  costs is b a sed  on 

p r el i m i n a r y  information.

Representative DavidsonApril 7, 1989
Page 10

I hope y o u  find this i nf o r m a t io n useful. If yo u nee d additional in for m a ti on , 

please let us know.

At ta c hm e n t s
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POUNDS OF G RO U N D F I S H  HARVESTED O F F  A L A S K A  IN 1987 BY D IST A N C E FROM S H O R E  

(IN TH O U S A N DS  OF POUNDS)

H A R V E S T  L OC A T I O N  (DIST ANC E FROM SHORE)

FISHERY 0-3 M I L E S  3 - 1 2  M I L E S  12-200 MILES TOTAL

TABLE 1

Bering Sea / A le ut i a n s

Do mes tic  1 4 0 , 6 1 8  5 0 0 , 7 9 9  0 641,417

J oi nt Ventur e 0 3 7 0 , 5 0 5  2,258,757 2,6 29, 262

Subtotal 1 4 0 , 6 1 8  8 7 1 , 3 0 4  2,258,757 3 , 2 70,6 79

G u l f  of Alas ka

Do mes tic  4 9 , 6 1 2  138,073 50,417 238,102

Joint Ventur e 0 69, 704  0 69,704

Subtotal 4 9 , 6 1 2  2 0 7 ,7 77  50,417 307,80 6

TOTAL

Dome sti c 1 9 0 , 2 3 0  6 3 8 , 87 2 50,417 8 79 ,51 9

Joint V en t u r e  0 4 4 0 , 2 0 9  2,258,757 2,6 98, 966

TOTAL 1 9 0 , 2 3 0  1 ,079,081 2,309,174 3 , 5 78,4 85

PERCENT OF T OTA L POUNDS

Dome sti c 5.3 17.9 1.4 24.6

Joint V e ntu re 0.0 12.3 63.1 75.4

TOTAL 5.3 30.2 64.5 100.0

Source: National M ar in e  Fi sheries Serv ice

Prepared by the H ouse Research A g e n c y ,  April 1989 (89.172A1)



TABLE 2

VALUE OF G R O U N D F I S H  H A R V E S T E D  OFF A L A S K A  IN 1987 BY D I ST A N C E  FROM SHORE 

(IN T H O U S A N D S  OF DOLLARS)

FISHERY

H A R V ES T  LOCATI ON (DISTANCE FROM SHORE)*
0-3 M I L E S  3-1 2 MILES 12-200 M IL ES TOTAL

Bering S ea/ Al eu t i a ns  

Do me st  i c 

J oi n t  V ent ure

Subtotal

Gulf o f  Alask a 

Dome sti c 

J oi n t  Venture

Subtotal

TOTAL VALUE 

Do mes tic  

Jo in t Venture

TOTAL

PERC ENT  OF T O T A L  VALUE 

Do mes ti c 

J oi n t  Ventu re

TOTAL

$20,073

0

20,073

11.155 

0

11.155

31,2 28

0

$3 1,22 8

9.6 

0.0

9.6

$58,110

28,462

86,572

18,056

4,490

22,546

76,166

32,952

$109 ,11 8

23.5 

10.2

33.6

$0
155.041

155.041

28.956 

0

28.956

28,956

155,041

$183 ,99 7

8.9

47.8

56.7

$78,183

183,503

261,686

58,167

4,490

62,657

136,350

187,993

$324,343

42.0

58.0

1 0 0 .0

Source: National M a ri ne  Fishe rie s Service

Prepared by the H ouse R e s e a r c h  Agency, April 1989 (89.172B1).



CONFLICTS OF JURISDICTION IN THE AMERICAN 12-MILE TERRITORIAL SEA: A CASE FOR THE STATES 
(or how co make i t  work ins tead of worse)

b y

G. Thomas Koester *
I . In troduc t ion .

Pres ident Reagan's Proclamation expanding the United 
Sta tes ' t e r r i t o r i a l  sea from three to twelve n au t ic a l  
miles 1/ e x p l i c i t l y  addressed only the United S ta tes ' fore ign 
r e la t io n s  and disc la imed any e f f e c t  domest ica l ly .  Strong arguments 
can be made, however, tha t i t  had a s u b s ta n t ia l  domestic e f f e c t  
because of s p e c i f i c  j u r i s d i c t i o n a l  formulations in  var ious fede ra l  
s t a tu te s .  Some of'the most s i g n i f i c a n t  questions presented invo lve 
the a l lo c a t io n  of o f f  shore resource j u r i s d i c t i o n  between the 
s ta te s  and the fede ra l  government. The Proclamation accord ing ly 
has generated su b s tan t ia l  domestic i n t e r e s t  in the twenty-three 
coas ta l s ta te s  which, along with th e i r  twenty-seven in land s i s t e r s ,  
c o l l e c t i v e l y  make up the United S ta tes .  2/

*  A s s is tan t  Attorney General, State of Alaska. The views expressed herein are those of the author and not n e ce s sa r i ly  those of the State of Alaska, although the s ta te  should f ind  none "of th i s  lo ya l  employee's opinions ob jec t ionab le .
1/ P re s id en t ia l  Proclamation 5928 of December 27, 1988,T e r r i t o r i a l  Sea of the United States of America, 54 Fed. Reg. 777 (1989).
2/ In contras t to the domestic in te r e s t  provoked, there has been very l i t t l e  in te rna t iona l reac t ion to the Proclamation. This i s  not su rp r is in g  fo r at le a s t  two reasons. F i r s t ,  most of the in te rn a t iona l  community has a lready adopted a twelve-mile l im i t .  In e f f e c t ,  the United States at long l a s t  has simply jo ined the r e s t  of the fam ily of nat ions . More s i g n i f i c a n t ,  however, i s  the(cont inued. . . )- 1 -



These quest ions undoubtedly could be reso lved through 
l i t i g a t i o n  in  the courts .  A much b e t t e r  so lu t ion ,  however, would 
be fo r the United Sta tes Congress to address the matter 
comprehensively from a pub l ic  po l i c y  perspect ive a f t e r  thorough 
cons idera t ion of the views of the s t a t e s ,  the fede ra l  government, 
the d i r e c t l y  a f fe c ted  p r iva te  sec to r ,  and the pub l ic  gene ra l ly .

When looked at from the standpoint of pub l ic  p o l i c y ,  the 
j u r i s d i c t i o n a l  questions ra i s e d  by the extension of the t e r r i t o r i a l  
sea from three to twelve m iles should be reso lved in favor of the 
s t a t e s .  This i s  true whether the p o l i c y  being considered i s  as 
fundamental as the p r in c ip le s  of fede ra l i sm  on which th i s  nation 
was founded or as pragmatic and p r a c t i c a l  as determining the most 
e f f i c i e n t  and e f f e c t i v e  way to manage o f f  shore a c t i v i t i e s .

The three theses of t h i s  paper, then, are: (1) the
extension of the t e r r i t o r i a l  sea from three to twelve m iles r a i s e s  
ser ious and su b s ta n t ia l  questions regard ing the a l lo c a t io n  of

* * *

2/ ( . . .con t inued)Ifact tha t the r e s t  of the world undoubtedly i s  now accustomed to the United States expanding i t s  j u r i s d i c t i o n a l  c la ims to the ocean and it§, resources . The United States in  1945 was the f i r s t  country to c la im fo r  i t s e l f  the en t i re  con t inen ta l  s h e l f  o f f  i t s  shores. Proclamation 2667, 59 S ta t .  884. La te r , the United States extended i t s  f i s h e r i e s  j u r i s d i c t i o n  to 200 m i le s  in the 1976 F ishery Conservation and Management Act, 16 U.S.C. §§ 1891 et seq. Even those c la ims paled when the United S ta te s  in 1983 claimed t o t a l  resource j u r i s d i c t i o n  aga ins t the r e s t  of the world in Proclamation 5030, 48 Fed. Reg. 10605 (1983), even though the only in te rn a t io n a l  l e g a l  au tho r i ty  fo r  such a claim i s  Part V of the 1982 United Nations Convention on the Law of the Sea which the United States has re fused to s ign . Taken in  context , the only su rp r is in g  fea tu re  of the United Sta tes ' t e r r i t o r i a l  sea extension may be i t s  u n cha ra c te r i s t i c  modesty. I t  i s  no wonder that i t  provoked a n e g l i g i b le  react ion from the in te rn a t io n a l  community.
- 2 -



*

j u r i s d i c t i o n  between the s ta te s  and the fede ra l government; (2) 
those quest ions should be reso lved by Congress and not in the 
courts ; and (3) those questions should be reso lved in favor of the 
s t a t e s .
I I . Questions regarding the a l lo c a t io n  of j u r i s d i c t i o n  between the s t a t e s  and the fede ra l  government stem from a quest ionable dec is ion  by the United States Supreme Court in 1947 and subsequent Congressional ac t ion to reverse i t .

A. Overview.
For much of our na t ion 's  h i s t o r y ,  there was no dispute 

between the s ta te s  and the fede ra l  government over the a l lo c a t io n  
of o f f  shore resource j u r i s d i c t i o n .  The ea r ly  cases invo lved the 
s ta te s  and p r iva te  p a r t i e s ,  and gene ra l ly  concerned e i th e r  the 
ownership of submerged lands or the enforcement of s ta te  f i s h e r i e s  
r e gu la t io n s .  The fede ra l  government d id not c la im e i th e r  ownership 
or j u r i s d i c t i o n ,  and the cases were con s i s te n t ly  reso lved in favor 
of the s t a t e s .

Language in those ea r ly  cases s t rong ly  suggested that 
the s ta te s  both owned the lands under ly ing the t e r r i t o r i a l  sea and 
had v i r t u a l l y  plenary resource j u r i s d i c t i o n  over a c t i v i t i e s  in the 
t e r r i t o r i a l  sea except fo r  one area -- nav igat ion -- e x p l i c i t l y  
a l lo ca ted  to the fede ra l  government under the United States 
Cons t i tu t ion . The dec is ions themselves, however, applied only to 
t ide lands (the lands between low t i d e  and high t id e ) ,  lands 
under ly ing in land nav igab le waters (bays, r i v e r s ,  lakes , e t c . ) ,  and 
the assoc ia ted  waters. No case e x p l i c i t l y  addressed s ta te  
ownership or j u r i s d i c t i o n  between the coast l i n e  and the seaward

- 3 -



The f i r s t  major c o n f l i c t s  between the s ta te s  and the 
fed e ra l  government over o f f  shore j u r i s d i c t i o n  coincided w ith  the 
development of the technology necessary to exp lo i t  the subsurface 
resources o f the seabed. These d ispu tes were p ropr ie ta ry  in 
nature: were the s ta te s  or the fed e ra l  government e n t i t l e d  to the 
revenues from the submerged lands under ly ing the t e r r i t o r i a l  sea?

Although i t  had been assumed by v i r t u a l l y  everyone that 
the ru le s  app l icab le  to t ide lands  and lands under ly ing in land 
waters a lso  would apply to o f f  shore submerged lands , a combination 
of unusual fa c to r s  r e su l t e d  in a determination by the United States 
Supreme Court in  1947 that the United S ta te s ,  and not the s t a t e s ,  
had plenary j u r i s d i c t i o n  seaward of the na t ion 's  coast l i n e .

That dec is ion  was viewed by both the s ta te s  and the 
United Sta tes Congress as an unwarranted j u d i c i a l  r e v e r s a l  of 
v i r t u a l l y  s e t t l e d  law and po l ic y .  I t  subsequently was reversed by 
Congress and, as a general r u le ,  the s ta te s  now have fede ra l  
s ta tu to ry  ownership of and j u r i s d i c t i o n  over the submerged lands 
out to three miles o f f  shore and the l i v i n g  and non l iv ing  resources 
in  th e vsuper jacent water column.

Had tha t been the end of i t ,  quest ions regarding the 
a l lo c a t io n  of j u r i s d i c t i o n  between the s ta te s  and the fede ra l  
government would have been r e l a t i v e l y  easy to re so lve : the s ta te s  
would have j u r i s d i c t i o n  out to three m i le s ;  j u r i s d i c t i o n  fu r the r  
o f f  shore would belong to the fede ra l  government.

But th ings d id not stop there . The environmental

l i m i t  o f the t e r r i t o r i a l  sea .
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movement of the 1970s brought with i t  a host of fede ra l procedural 
and subs tan t ive  laws designed to pro tec t the environment. With 
respect to a c t i v i t e s  o f f  shore, most of these laws c a l l  fo r some 
degree of s ta te  involvement in implementation, decisicn-making, and 
enforcement. These fede ra l laws present the most obvious questions 
regarding the a l lo ca t ion  of j u r i s d i c t i o n  between the s ta te s  and the 
fede ra l government.

. B. The ea r ly  cases e s tab l i shed  a ru le  of s ta te  j u r i s d i c t i o n  over the t e r r i t o r i a l  sea.
The ownership of the lands under ly ing navigab le water 

bodies has long been a matter of d ispute in the United S ta tes . 
Use of the na t ion 's  many lakes and r i v e r s  as highways of trade and 
commerce was cen tra l  to i t s  ea r ly  economic development; the l i v i n g  
and non l iv ing resources of the beds and banks provided both 
sustenance and economic opportunity fo r  ea r ly  s e t t l e r s ;  and, even 
in  the country's youth, the beaches and shores were va lued fo r 
recrea t ion .

Ear ly  on, the United States Supreme Court adopted the 
Eng l ish  common law ru le  that the beds and banks of t i d a l  and 
navigab le waters are not p r iv a te ly  owned but held by the sovereignvin  t r u s t  fo r the bene f i t  of the pub l ic .  3/ The governmental sov­
ereign in tha t ea r ly  case was one of the th ir teen  o r ig in a l  s t a t e s ,  
and the Court lo g i c a l l y  concluded that i t  owned the lands as the 
sovereign successor to the English crown fo l low ing the revo lu t ion .  
In the Court's view, the ownership of such lands was simply one of

3/ Martin v . Waddell, 41 U.S. (16 Pet.) 367 (1842).
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the i n c i d e n t s  o f  s o v e r e i g n t y  w h i c h  e a c h  of the i n d i v i d u a l  t h i r t e e n  

o r i g i n a l  s t a t e s  a s s u m e d  u p o n  a c h i e v i n g  i n d e p e n d e n c e  f r o m  E n g l a n d .

T h r e e  y e a r s  later, the C o u r t  e x t e n d e d  the rule of s t ate

o w n e r s h i p  to t h o s e  st a t e s  s u b s e q u e n t l y  a d m i t t e d  to the

U n i o n .  4/ T h e  C o u r t  r e a s o n e d  th a t  n e w  s t a t e s  m u s t  j o i n  the U n i o n

on  a n  " e q u a l  f o o t i n g "  w i t h  the o r i g i n a l  st a t e s  in t e r m s  of

s o v e r e i g n t y .  O n e  i n c i d e n t  of s o v e r e i g n t y  u n d e r  this e q u a l  f o o t i n g  

d o c t r i n e  is the o w n e r s h i p  of s u b m e r g e d  l ands u n d e r l y i n g  n a v i g a b l e

w a t e r s .  S i g n i f i c a n t l y ,  the C o u r t  n o t e d  that the s t a t e ' s

t e r r i t o r i a l  l i m i t s  " e x t e n d e d  all h e r  s o v e r e i g n  p o w e r  i n t o  the

s e a , "  5/ c l e a r l y  i m p l y i n g  th a t  the r u l e  o f  s t a t e  o w n e r s h i p  

e x t e n d e d  o f f  s h o r e  to the lands u n d e r l y i n g  the t e r r i t o r i a l  sea.

T h e  C o u r t  s u b s e q u e n t l y  u p h e l d  s t a t e  r e g u l a t i o n  of off 

s h o r e  f i s h i n g  a c t i v i t y ,  <5/ r e l y i n g  in l a r g e  p a r t  on the e q u a l  

f o o t i n g  d o c t r i n e  o w n e r s h i p  cases. Indeed, the C o u r t  f i r s t  

a c k n o w l e d g e d  that, u n d e r  i n t e r n a t i o n a l  law, the li m i t s  o f  a 

n a t i o n ' s  r i g h t  to c o n t r o l  o f f  s h o r e  f i s h i n g  " h a v e  n e v e r  b e e n  p l a c e d  

at less t h a n  a m a r i n e  l e a g u e  f r o m  the c o a s t  on  the o p e n  

s e a . "  ]_/ w e n t  on to s t a t e  t h a t  " [ t ] h e  e x t e n t  of  the t e r r i t o r i a l  

j u r i s d i c t i o n  of M a s s a c h u s e t t s  [and, by  e x t e n s i o n ,  all o t h e r  states]

4/ P o l l a r d ' s  L e s s e e  v. Hagan, 44 U.S. (3 How.) 212 (1845).

5/ Id. at 230.

6 / S m i t h  v. M a r y l a n d ,  59 U.S. (18 H o w . )  71 (1855); M c C r e a d v  v. 
V i r g i n i a ,  94 U.S. 391 (1877).

7/ M a n c h e s t e r  v. M a s s a c h u s e t t s ,  139 U.S. 240, 35 L E d  1 5 Q
164 (1891). -----



ov e r Che sea a d j a c e n c  Co ics c o a s C  is C h a C  o f  an  i n d e p e n d e n C  

n a c i o n "  8/ -- i.e., ou c  Co ac l e a s e  C h r e e  m i l e s  o f f  shore.

T h e s e  a n d  o c h e r  c a se s a p p l i e d  ch e e q u a l  f o o t i n g  d o c c r i n e  

r u l e  o f s C a c e  j u r i s d i c c i o n  co b a y s ,  9/ c i d a l  

river s, 1 0 / h a r b o r s ,  1 1 / n o n c i d a l  ri v e r s ,  1 2 / lakes, K3/ a n d  

c i d e l a n d s .  1 4 / N o n e  of  c h e se  c a s e s  s p e c i f i c a l l y  a d d r e s s e d  

j u r i s d i c c i o n  o v e r  che c e r r i c o r i a l  sea, b u c  ie w a s  g e n e r a l l y  a s s u m e d  

by  b o t h  s C a C e  a n d  fe de ra l o f f i c i a l s  in a l l  c h r e e  b r a n c h e s  of 

g o v e r n m e n C  -- e x e c u c i v e ,  l e g i s l a c i v e  a n d  j u d i c i a l  -- ChaC  s c a C e  

j u r i s d i c c i o n  w a s  Che rule. Th aC, h o w e v e r ,  p r o v e d  n o c  Co be che 

c a s e .

8 / Id. at ______, 3 5  L .Ed. ac 1 6 6 .

9 /  E.g., M a r C i n  v. W a d d e l l ,  4 1  U.S. ( 1 6  PeC.) 3 6 7  ( 1 8 4 2 ) ;  S m i C h  
v. M a r y l a n d ,  5 9  U.S. ( 1 8  How.) 7 1  ( 1 8 5 5 ) ;  M a n c h e s C e r  v. 
M a s s a c h u s e C C s , 1 3 9  U.S. 2 4 0  ( 1 8 9 1 ) .

10/ E.g., P o l l a r d ' s  L e s s e e  v. Ha g a n ,  44 U.S. (3 How.) 212 (1844);
M c C r e a d y  v. V i r g i n i a ,  94 U.S. 391 (1877).

1 1 /  E.g., W e b e r  v. H a r b o r  C o m m i s s i o n e r s ,  8 5  U.S. ( 1 8  W a l l . )  5 7

T T 8 7 3 ) .

1 2 / E.g., B a r n e y  v. K e o k u k ,  94 U.S. 324 (1876).

1 3 / E.g., U n i C e d  S c a c e s  v. H o l e  S c a c e  Bank, 270 U.S. 49 (1926).

1 4 / E.g., Borax, Led. v. Los A n g e l e s ,  296 U.S. 101 (1935).
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C . T h e  e q u a l  f o o t i n g  d o c t r i n e  w a s  n o t  e x t e n d e d  o f f  

shore. 157

T h e  f i r s t  case a d d r e s s i n g  the o w n e r s h i p  of  o f f s h o r e

s u b m e r g e d  lands w a s  f i l e d  in 1943. T h e  U n i t e d  S t a t e s  s u e d  the

S t a t e  of C a l i f o r n i a ,  s e e k i n g  t i t l e  to the s u b m e r g e d  l a n d s  s e a w a r d  

of t h a t  state. 1 6 /

F r o m  the states' p e r s p e c t i v e ,  the t i m i n g  of the

l i t i g a t i o n  c o u l d  n o t  h a v e  b e e n  wo r s e .  The U n i t e d  S t a t e s  w a s  j u s t

e m e r g i n g  f r o m  W o r l d  W a r  II, a c o n f l i c t  w h i c h  h a d  i n s t i l l e d  an 

i n t e n s e  s p i r i t  of  n a t i o n a l i s m  t h r o u g h o u t  the c o u n t r y .

Th i s  w a r - d r i v e n  n a t i o n a l i s t i c  s p i r i t  e v e n  a f f e c t e d  as 

a u g u s t  a n  i n s t i t u t i o n  as the U n i t e d  S t a t e s  S u p r e m e  Co u r t .  T h e  

e f f e c t  of  the w a r  o n  the S u p r e m e  C o u r t  p e r h a p s  w a s  b e s t  r e f l e c t e d  

in K o r e m a t s u  v. U n i t e d  States, 1 7 / in w h i c h  the C o u r t  u p h e l d  the 

f o r c i b l e  i n t e r n m e n t  of U n i t e d  S t a t e s  c i t i z e n s  o f  J a p a n e s e  a n c e s t r y .  

K o r e m a t s u  m a y  h a v e  m a r k e d  a s i n g u l a r  low p o i n t  in the h i s t o r y  of 

the Court. O n e  c o m m e n t a t o r  h a s  s t a t e d  t h a t  "t h e  d e c i s i o n  

r e p r e s e n t s  the n e f a r i o u s  i m p a c t  th a t  w a r  a n d  r a c i s m  c a n  h a v e  o n

%»
15/ Mxich of this s e c t i o n  a n d  the r e m a i n d e r  of pa r t  II is d r a w n  
T r o m  B r i s c o e ,  F e d e r a l - S t a t e  O f f s h o r e  B o u n d a r y  D i s p u t e s :  T h e  S t a t e  
P e r s p e c t i v e , L a w  o f  the S e a  I n s t i t u t e  E i g h t e e n t h  A n i m a l  C o n f e r e n c e  
(1984), r e p r i n t e d  in T h e  D e v e l o p i n g  O r d e r  of the O c e a n s  380 (R. 
K r u e g e r  a n d  S. R i e s e n f e l d , e d s .) 380 ( 1985) .

1 6 / U n i t e d  S t a t e s  v. C a l i f o r n i a ,  No. 12 O r i g i n a l ,  U n i t e d  S t a t e s  
S u p r e m e  Court, O c t o b e r  Term, 1945. F o r  a h i s t o r y  of the e v e n t s  
l e a d i n g  u p  to the f i l i n g  of the c o m p l a i n t ,  see E. B a r t l e y ,  T h e  
T i d e l a n d s  O i l  C o n t r o v e r s y  (1953).

17/ 323 U.S. 215 (1944) .
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i n s t i t u t i o n a l  i n t e g r i t y  a n d  c u l t u r a l  h e a l t h . "  1 8 / It c e r t a i n l y  

r e v e a l e d  a w i l l i n g n e s s  by  the C o u r t  to a c c e p t  w h a t  t o d a y  is v i e w e d  

as a n  o u t r a g e o u s  p o s i t i o n  t a k e n  b y  the n a t i o n a l  g o v e r n m e n t  in 

d i r e c t  c o n f l i c t  w i t h  fundamental, p r i n c i p l e s  e m b o d i e d  in the U n i t e d  

S t a t e s  C o n s t i t u t i o n .

I n  t h a t  light, c o n s i d e r  the c h r o n o l o g y  of  e v e n t s  l e a d i n g  

up to the f i l i n g  of the c o m p l a i n t  a g a i n s t  C a l i f o r n i a .  On  A u g u s t  

14, .1945, the A l l i e s  d e f e a t e d  J a p a n .  J a p a n ' s  f o r m a l  s u r r e n d e r  w a s  

a c c e p t e d  on S e p t e m b e r  2, 1945. O n  S e p t e m b e r  28, 1945, P r e s i d e n t  

T r u m a n  s i g n e d  E x e c u t i v e  P r o c l a m a t i o n  2667, 19/ w h i c h  a n n o u n c e d  to 

the w o r l d  t h a t  " t h e  g o v e r n m e n t  of the U n i t e d  S t a t e s  r e g a r d s  the 

n a t u r a l  r e s o u r c e s  o f  the s u b s o i l  a n d  s e a b e d  of the c o n t i n e n t a l  

s h e l f  b e n e a t h  the h i g h  seas b u t  c o n t i g u o u s  to the c o a s t s  of the 

U n i t e d  S t a t e s  as a p p e r t a i n i n g  to the U n i t e d  S t a t e s ,  s u b j e c t  to its 

j u r i s d i c t i o n  a n d  c o n t r o l . "

T h i s  u n i l a t e r a l  a s s e r t i o n  b y  the U n i t e d  S t a t e s  of 

j u r i s d i c t i o n  o v e r  the e n t i r e  c o n t i n e n t a l  s h e l f  as a g a i n s t  the r e s t  

of the w o r l d  w a s  f o l l o w e d  b y  the f i l i n g  of  the U n i t e d  S t a tes' 

c o m p l a i n t  a g a i n s t  C a l i f o r n i a  on  O c t o b e r  19, 1945. I n  the

c o m p l a i n t ,  the U n i t e d  S t a t e s  c l a i m e d  th a t  it "w a s  a n d  n o w  is the 

o w n e r  in fee s i m p l e  of, or p o s s e s s e d  o f  p a r a m o u n t  r i g h t s  in a n d

18/ L. T r i b e ,  A m e r i c a n  C o n s t i t u t i o n a l  L a w  1452 (2d ed.) (1988). 
T K e  U n i t e d  S t a t e s  C o n g r e s s  r e c e n t l y  p a s s e d  l e g i s l a t i o n  m a k i n g  
r e p a r a t i o n s  for the d e t e n t i o n  o f  b o t h  A m e r i c a n s  of J a p a n e s e  d e s c e n t  
a n d  A l e u t  Ind i a n s .  [ n eed cite]

1_9/ 59 S ta t .  884.
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u n d e r l y i n g  the P a c i f i c  Oc e a n ,  l y i n g  s e a w a r d  o f  the o r d i n a r y  low

w a t e r  m a r k  on the c o a s t  of C a l i f o r n i a  a n d  o u t s i d e  the i n l a n d  w a t e r s

of the S t a t e  . . . 2 0 /

In l i g h t  of the times, it p e r h a p s  w a s  n o t  s u r p r i s i n g  that

the S u p r e m e  C o u r t  e m b r a c e d  the U n i t e d  S t a t e s ' a l t e r n a t i v e

s u b m i s s i o n  a u d  h e l d  th a t  the n a t i o n a l  g o v e r n m e n t ,  a n d  n o t

C a l i f o r n i a ,  w a s  p o s s e s s e d  of " p a r a m o u n t  r i g h t s "  in the o f f  s hore

s u b m e r g e d  l a n d s  at issue. 2 1 / T h e  i n f l u e n c e  of W o r l d  W a r  II is

r e v e a l e d  in the C o u r t ' s  r e a s o n i n g :

T h e  ocean, e v e n  its t h r e e - m i l e  belt, is thus o f  
v i t a l  c o n s e q u e n c e  to the n a t i o n  in its d e s i r e  to 
e n g a g e  in c o m m e r c e  a n d  to live in p e a c e  w i t h  the 
w o r l d ;  it al s o  b e c o m e s  o f  c r u c i a l  i m p o r t a n c e  s h o u l d  
it e v e r  a g a i n  b e c o m e  i m p o s s i b l e  to p r e s e r v e  that 
pe a c e .  A n d  as p e a c e  a n d  w o r l d  c o m m e r c e  are the 
p a r a m o u n t  r e s p o n s i b i l i t i e s  of the n a t i o n ,  r a t h e r  
t h a n  an i n d i v i d u a l  state, so, if w a r s  come, they 
m u s t  be f o u g h t  b y  the n a t i o n .  2 2 /

T h e  C o u r t  a c k n o w l e d g e d  that, p r i o r  to the d i s p u t e ,  it 

h a d  b e e n  g e n e r a l l y  u n d e r s t o o d  th a t  the s t a t e s  o w n e d  the o f f  s h o r e  

s u b m e r g e d  lands, at l e ast w i t h i n  the t h r e e - m i l e  l imit o f  the

powers over , the lands ,  m in e ra l s ,  and other th ing s  o f va lue

2 0 / C o m p l a i n t ,  U n i t e d  S t a t e s  v. C a l i f o r n i a ,  No. 12 O r i g i n a l ,  
U n i t e d  S t a t e s  S u p r e m e  Court, O c t o b e r  Term, 1945, p a r a g r a p h  2.

2 1 / U n i t e d  S t a t e s  v. C a l i f o r n i a ,  332 U.S. 19 (1947).

22/ Id. at 35.
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t e r r i t o r i a l  sea c o n s t i t u t i n g  the s e a w a r d  b o u n d a r y  o f  the U n i t e d  

S t a tes. 2 3 / F o l l o w i n g  C a l i f o r n i a , h o w e v e r ,  the s t a t e s  c o u l d  no 

l o n g e r  a r g u e  that the c o n s t i t u t i o n a l  e q u a l  f o o t i n g  d o c t r i n e  

e n c o m p a s s e d  a l l  s u b m e r g e d  l ands w i t h i n  t h e i r  b o u n d a r i e s ;  instead, 

it r e a c h e d  o n l y  to the s e a w a r d  l i m i t  o f  i n l a n d  w a t e r s .  T h e  C o u r t  

s u b s e q u e n t l y  r e j e c t e d  c l a i m s  b y  L o u i s i a n a ,  2 4 / T e x a s  2_5/ and, 

u l t i m a t e l y ,  the A t l a n t i c  s e a b o a r d  s t a t e s  that, in l a r g e  part, 

c o m p r i s e d  the t h i r t e e n  o r i g i n a l  s t a t e s  w h i c h  i n i t i a l l y  f o r m e d  the 

U nion. 2 6 /

C . C o n g r e s s  r e v e r s e d  the 1947 C a l i f o r n i a  d e c i s i o n  w h e n  it 
p a s s e d  the S u b m e r g e d  L a n d s  A c t  in 1953.

T h e  1947 C a l i f o r n i a  d e c i s i o n  p r o m p t e d  a f i r e s t o r m  of

p r o t e s t  f r o m  the s t a tes, a n d  the U n i t e d  S t a t e s  C o n g r e s s  a c t e d

q u i c k l y  to r e v e r s e  it b y  p a s s i n g  l e g i s l a t i o n  q u i t c l a i m i n g  the

f e d e r a l  g o v e r n m e n t ' s  i n t e r e s c  to the states. S u c h  l e g i s l a t i o n  w a s

p a s s e d  b y  t h r e e  s u c c e s s i v e  C o n g r e s s e s ,  o n l y  to s u f f e r  v e t o e s  by

23/ Id at 36-37, c i t i n g  M a n c h e s t e r  v. M a s s a c h u s e t t s ,  139 U.S. 240 
T T 8 9 1 T 7  L o u i s i a n a  v. M i s s i s s i p p i ,  202 U.S. 1, 52 U 9 0 6 )  , a n d  T h e  
A b b y  Do d g e ,  223 U.S. 166 (1912).

2 4 / U n i t e d  S t a t e s  v. L o u i s i a n a ,  339 U.S. 699, 7 0 4 - 0 5  (1950).

2 5 / U n i t e d  S t a t e s  v. Te x a s ,  339 U.S. 707, 7 1 8 - 2 0  (1950).
I r o n i c a l l y ,  the C o u r t  e m p l o y e d  the e q u a l  f o o t i n g  d o c t r i n e  to d e f e a t  
Texas' c l a i m  that, as an i n d e p e n d e n t  n a t i o n  p r i o r  to its a d m i s s i o n  
to the U n i o n ,  it p o s s e s s e d  full s o v e r e i g n t y  o v e r  the t e r r i t o r i a l  
s e a  as w e l l  as o w n e r s h i p  o f  it. T h e  C o u r t  h e l d  that o n l y  by r e­
l i n q u i s h i n g  its s o v e r e i g n t y  a n d  o w n e r s h i p  to the n a t i o n a l  
g o v e r n m e n t  u p o n  a d m i s s i o n  c o u l d  T e x a s  h a v e  j o i n e d  the U n i o n  on an 
e q u a l  f o o t i n g  w i t h  the o t h e r  states. 339 U.S. at 718.

2 6 / U n i t e d  S t a t e s  v. M a i n e ,  420 U.S. 515 (1975).
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W i t h  the c h a n g e  in i m i n i s t r a t i o n  f o l l o w i n g  the 1952 

n a t i o n a l  e l e c t i o n ,  h o w e v e r ,  l e g i s l a t i o n  q u i t c l a i m i n g  the f e d e r a l  

g o v e r n m e n t ' s  i n t e r e s t  in c e r t a i n  o f f  s h o r e  s u b m e r g e d  l a n d s  b e c a m e  

law. T h e  S u b m e r g e d  L a n d s  A c t  of 1953 28/ r e s t o r e d  to the c o a s t a l  

s t a t e s  the r i g h t s  to t h e i r  o f f  s h o r e  s u b m e r g e d  l a n d s  w h i c h  C o n g r e s s  

b e l i e v e d  the 1947 C a l i f o r n i a  d e c i s i o n  h a d  d i v e s t e d .  2 9 / C o n g r e s s  

d e c l a r e d  t h a t  it w a s  in the p u b l i c  i n t e r e s t  t h a t  t i t l e  to a n d  

o w n e r s h i p  of the lands b e n e a t h  n a v i g a b l e  w a t e r s  w i t h i n  s t ate 

b o u n d a r i e s ,  a l o n g  w i t h  the n a t u r a l  r e s o u r c e s  w i t h i n  s u c h  l a n d s  a n d  

w a t e r s ,  b e  v e s t e d  in the states, to i n c l u d e  the r i g h t  a n d  p o w e r  to 

m a n a g e  a n d  a d m i n i s t e r  them. 3 0 / T h e  A c t  t h e n  q u i t c l a i m e d  the 

s u b m e r g e d  lands to the c o a s t a l  states. 3 1 /

T h e  t e r m  " b o u n d a r i e s "  w a s  d e f i n e d  to i n c l u d e  a s t a t e ' s  

s e a w a r d  b o u n d a r i e s  "as th e y  e x i s t e d  at the time s u c h  S t a t e  b e c a m e  

a m e m b e r  of the Union, or as h e r e t o f o r e  a p p r o v e d  b y  

C o n g r e s s . "  3 2 / F o r  sta t e s  b o r d e r i n g  the A t l a n t i c  a n d  P a c i f i c  

O c e a n s ,  b o u n d a r i e s  w e r e  l i m i t e d  to t h r e e  g e o g r a p h i c  m i l e s  o f f

Pre s iden t  Truman. 27/

»•
2 7 / T h e  f i r s t  of t hese q u i t c l a i m  m e a s u r e s  a c t u a l l y  w a s  e n a c t e d  
a n d  v e t o e d  in 1946, p r i o r  to the C o u r t ' s  1947 C a l i f o r n i a  d e c i s i o n .

28/ 43 U. S . C .  §§ 1301 et seq.

29/ See the C o u r t ' s  d i s c u s s i o n  of C o n g r e s s '  b e l i e f  in U n i t e d
St a t e s  v. L o u i s i a n a ,  363 U.S. 1, 1 9-20 (1960).

30/ 43 U.S.C. § 1 3 1 1 ( a ) .

31/ 43 U.S.C. § 1311 ( b ) ( 1 ) .

32V 43 U.S.C. § 1 3 0 1 ( b ) .
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shore; s t a t e s  b o r d e r i n g  the G u l f  of M e x i c o ,  ho w e v e r ,  w e r e  a f f o r d e d  

an o p p o r t u n i t y  to p r o v e  t h a t  t h e i r  h i s t o r i c  b o u n d a r i e s  e x t e n d e d  up 

to t h r e e  m a r i n e  l e a g u e s  (nine g e o g r a p h i c  m i l e s )  off shore. 3_3 /

T h e  same C o n g r e s s  s h o r t l y  t h e r e a f t e r  p a s s e d  the O u t e r  

C o n t i n e n t a l  S h e l f  L a n d s  Act, 34./ l e g i s l a t i v e l y  r a t i f y i n g  P r e s i d e n t  

T r u m a n ' s  1 9 4 5  c l a i m  to that a r e a  on  b e h a l f  of the n a t i o n a l  

g o v e r n m e n t .  T h e  o u t e r  c o n t i n e n t a l  s h e l f  is d e f i n e d  as "all 

s u b m e r g e d  l a n d s  l y i n g  s e a w a r d  a n d  o u t s i d e  of the area of land 

[ q u i t c l a i m e d  to the s t a t e s  in the S u b m e r g e d  L a n d s  A c t ] , a n d  of 

w h i c h  the s u b s o i l  a n d  s e a b e d  a p p e r t a i n  to the U n i t e d  St a t e s  a n d  are 

s u b j e c t  to its j u r i s d i c t i o n  a n d  c o n t r o l . "  3 5 /

T h e  b a s i c  f r a m e w o r k  for the a l l o c a t i o n  of s t ate a n d  

f e d e r a l  o w n e r s h i p  a n d  j u r i s d i c t i o n  o f f s h o r e  w a s  thus e s t a b l i s h e d :  

the s t a t e s  h a v e  o w n e r s h i p  and c o n t r o l  w i t h i n  t h e i r  b o u n d a r i e s ,  

g e n e r a l l y  t h r e e  m i l e s  o f f  shore, w h i l e  che U n i t e d  S t a t e s  has 

a u t h o r i t y  o v e r  a r eas " s e a w a r d  a n d  o u t s i d e  of" those a l l o c a t e d  to 

the states.

T h e  f i r s t  c r i t i c a l  p o i n t  for c u r r e n t  p u r p o s e s  is that, 

b y  v i r t u e  of  the 1947 C a l i f o r n i a  d e c i s i o n ,  this a l l o c a t i o n  of 

o w n e r s h i p  a n d  j u r i s d i c t i o n  is p u r s u a n t  to f e d e r a l  s t a t u t e  a n d  n o t  

an y  f u n d a m e n t a l  r i g h t  of  the states. In effect, C o n g r e s s  has

3 3 / Id. O n l y  T e x a s  a n d  F l o r i d a  (with r e s p e c t  to its G u l f  coast) 
w e r e  s u c c e s s f u l  in c l a i m i n g  a s e a w a r d  b o u n d a r y  n i n e  m i l e s  o f f  
shore. U n i t e d  S t a t e s  v. L o u i s i a n a ,  363 U.S.' 1, 36-65 (1960) 
(Texas); U n i t e d  S t a t e s  v. Fl o r i d a ,  363 U.S. L21 (I960).

34/ 43 U.S.C. §§ 1331 et seq.

35/ 43 U.S.C. § 1331(a).
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v i r t u a l l y  p l e n a r y  p o w e r  to a l l o c a t e  j u r i s d i c t i o n  b e t w e e n  the s t a t e s  

a n d  the f e d e r a l  g o v e r n m e n t  t h r o u g h  the e n a c t m e n t  o f  f e d e r a l  laws.

T h e  s e c o n d  c r i t i c a l  p o i n t  is th a t  in the S u b m e r g e d  L a n d s  

Act, the f i r s t  s u c h  C o n g r e s s i o n a l  a l l o c a t i o n ,  s t a t e  j u r i s d i c t i o n  

w a s  e x p l i c i t l y  d e f i n e d  as e x t e n d i n g  t h r e e  m i l e s  o f f  shore; it w a s  

n o t  d e f i n e d  in t erms of  the t e r r i t o r i a l  sea. In s u b s e q u e n t  

j u r i s d i c t i o n a l  a l l o c a t i o n s ,  h o w e v e r ,  C o n g r e s s  m a d e  e x p l i c i t  

r e f e r e n c e  to the t e r r i t o r i a l  sea, g i v i n g  r i s e  to the c u r r e n t  

q u e s t i o n s .

E . S i n c e  1953, C o n g r e s s  h a s  e m p l o y e d  a v a r i e t y  of s t a t u t o r y  
f o r m u l a t i o n s  to a l l o c a t e  j u r i s d i c t i o n  b e t w e e n  the s t a t e s  
a n d  the f e d e r a l  g o v e r n m e n t .  ~

W h i l e  the i n i t i a l  c o n t r o v e r s y  o v e r  s t a t e  a n d  f e d e r a l  o f f

s h o r e  j u r i s d i c t i o n  w a s  p r o p r i e t a r y ,  m o r e  r e c e n t  q u e s t i o n s  h a v e

i n v o l v e d  p o l i c e  p o w e r  r e g u l a t i o n  of d e v e l o p m e n t  a c t i v i t i e s .  T h e

e n v i r o n m e n t a l  m o v e m e n t  w h i c h  b e g a n  in the late 1960s s p a w n e d  a h o s t

of f e d e r a l  laws a f f e c t i n g  d e v e l o p m e n t  of o f f  s h o r e  r e s o u r c e s .

W h e t h e r  s u b s t a n t i v e  or p u r e l y  p r o c e d u r a l ,  v i r t u a l l y  all of t h o s e

laws a c k n o w l e d g e  the s t r o n g  s t a t e  i n t e r e s t  in p l a y i n g  a s i g n i f i c a n t

r o l e  in the d e c i s i o n - m a k i n g  pr o c e s s .

F o r  e xample, the 1978 a m e n d m e n t s  to the O u t e r  C o n t i n e n t a l

S h e l f  L a n d s  A c t  i n c l u d e d  the f o l l o w i n g  s t a t e m e n t s  o f  C o n g r e s s i o n a l

poli c y :  3 6 /

It is h e r e b y  d e c l a r e d  to be the p o l i c y  of the 
U n i t e d  S t a t e s  that --

36/ 43 U.S.C.A. § 1332 (1986 and 1989 Supp.).
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(A) s i n c e  e x p l o r a t i o n ,  d e v e l o p m e n t ,  a n d  
p r o d u c t i o n  of the m i n e r a l s  of the o u t e r  C o n t i n e n t a l  
S h e l f  w i l l  h a v e  s i g n i f i c a n t  i m p a c t s  o n  c o a s t a l  and 
n o n - c o a s t a l  a r e a s  of  the c o a s t a l  Stat e s ,  a n d  on 
o t h e r  a f f e c t e d  S t a tes, and, in r e c o g n i t i o n  o f  the 
n a t i o n a l  i n t e r e s t  in the e f f e c t i v e  m a n a g e m e n t  of 
the m a r i n e ,  coa s t a l ,  a n d  h u m a n  e n v i r o n m e n t s  --

(A) su c h  S t a t e s  a n d  t h e i r  a f f e c t e d  local 
g o v e r n m e n t s  m a y  r e q u i r e  a s s i s t a n c e  in 
p r o t e c t i n g  their c o a s t a l  z o n e s  a n d  o t h e r  
a f f e c t e d  a r e a s  f r o m  a n y  t e m p o r a r y  or p e r m a n e n t  
a d v e r s e  e f f e c t s  of su c h  impacts;

(C) s u c h  S t a tes, a n d  t h r o u g h  s u c h  States, 
a f f e c t e d  l o c a l  g o v e r n m e n t s ,  are e n t i t l e d  to an 
o p p o r t u n i t y  to p a r t i c i p a t e ,  to the e x t e n t  
c o n s i s t e n t  w i t h  the n a t i o n a l  interest, in the 
p o l i c y  a n d  p l a n n i n g  d e c i s i o n s  m a d e  by  the 
F e d e r a l  G o v e r n m e n t  r e l a t i n g  to e x p l o r a t i o n  
for, a n d  d e v e l o p m e n t  a n d  p r o d u c t i o n  of, 
m i n e r a l s  o f  the o u t e r  C o n t i n e n t a l  Shelf;

(5) the r i g h t s  a n d  r e s p o n s i b i l i t i e s  of all 
S t a t e s  and, w h e r e  a p p r o p r i a t e ,  l o cal g o v e r n m e n t s ,  
to p r e s e r v e  a n d  p r o t e c t  t h e i r  m a r i n e ,  human, and 
c o a s t a l  e n v i r o n m e n t s  t h r o u g h  s u c h  m e a n s  as 
r e g u l a t i o n  of land, air, and w a t e r  uses, of safety, 
a n d  o f  r e l a t e d  d e v e l o p m e n t  a n d  a c t i v i t y  s h o u l d  be 
c o n s i d e r e d  a n d  r e c o g n i z e d ;  a n d

S i m i l a r l y ,  C o n g r e s s  f o u n d  in the C o a s t a l  Zone M a n a g e m e n t  

A c t  th<at " [ t ] h e  k e y  to m o r e  e f f e c t i v e  p r o t e c t i o n  a n d  u s e  of the 

l a n d  a n d  w a t e r  r e s o u r c e s  of the c o a s t a l  z o n e  is to e n c o u r a g e  the 

s t a t e s  to e x e r c i s e  t h e i r  full a u t h o r i t y  o v e r  the lands a n d  w a t e r s  

in the c o a s t a l  z o n e  by a s s i s t i n g  the states, in c o o p e r a t i o n  w i t h  

F e d e r a l  a n d  l o cal g o v e r n m e n t s  a n d  o t h e r  v i t a l l y  a f f e c t e d  i n t e r e s t s ,  

in d e v e l o p i n g  l a n d  a n d  w a t e r  use p r o g r a m s  for the c o a s t a l  zone, 

i n c l u d i n g  u n i f i e d  p o l i c i e s ,  c r i t e r i a ,  s t a n d a r d s ,  m e t h o d s ,  and
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p r o c e s s e s  for d e a l i n g  w i t h  l a n d  a n d  w a t e r  u s e  d e c i s i o n s  o f  m o r e  

th a n  l o c a l  s i g n i f i c a n c e . "  3 7 /

T h e  b i g  q u e s t i o n  t h e s e  g e n e r a l  s t a t e m e n t s  l eave 

u n a n s w e r e d ,  of course, is the p r e c i s e  l o c a t i o n  of the line b e t w e e n  

s t a t e  a n d  f e d e r a l  j u r i s d i c t i o n .

P r i o r  to the e x p a n s i o n  o f  the t e r r i t o r i a l  sea, the 

c o a s t a l  states' s e a w a r d  b o u n d a r i e s  g e n e r a l l y  w e r e  c o e x t e n s i v e  w i t h  

the s e a w a r d  l i m i t  of the t e r r i t o r i a l  sea -- i.e., t h r e e  m i l e s  off 

shore. 1 c a c c o r d i n g l y  m a d e  l i t t l e  or n o  p r a c t i c a l  d i f f e r e n c e

w h e t h e r  C o n g r e s s  d e f i n e d  the l i n e  b e t w e e n  s t a t e  a n d  f e d e r a l  

j u r i s d i c t i o n  in t erms of s t a t e  b o u n d a r i e s ,  t h r e e  m i l e s ,  or the 

t e r r i t o r i a l  sea. F o r  a l l  i n t e n t s  a n d  p u r p o s e s ,  t h e y  w e r e  o n e  a n d  

the same.

N o w  t h a t  the l i m i t  of the t e r r i t o r i a l  s e a  no  l o n g e r  is 

c o e x t e n s i v e  w i t h  the c o a s t a l  states' t h r e e  m i l e  b o u n d a r i e s ,  

h o w e v e r ,  the p r e c i s e  s t a t u t o r y  f o r m u l a t i o n  e m p l o y e d  b y  C o n g r e s s  

takes on m u c h  g r e a t e r  s i g n i f i c a n c e .  W h e r e  C o n g r e s s  h a s  e x p r e s s l y  

d e f i n e d  s t a t e  j u r i s d i c t i o n  in t e rms of the t e r r i t o r i a l  sea, a 

s t r o n g  a r g u m e n t  c a n  be m a d e  that the e x t e n s i o n  of the t e r r i t o r i a l  

sea a l s o  e x t e n d e d  s t a t e  j u r i s d i c t i o n  to t w e l v e  miles.

F o r  e x a m p l e ,  C o n g r e s s  d e f i n e d  the " c o a s t a l  z o n e "  in the 

C o a s t a l  Z o n e  M a n a g e m e n t  A c t  as e x t e n d i n g  " s e a w a r d  to the o u t e r

37/ 16 U . S . C . A .  § 1 4 5 1 ( i) (1985).

3 8 / T h e  two e x c e p t i o n s  are o f f  the T e x a s  c o a s t  a n d  F l o r i d a ' s  G u l f  
or M e x i c o  coast, w h e r e  the b o u n d a r i e s  are n i n e  m i l e s  o f f  shore. 
See n. 33 s u p r a  a n d  a c c o m p a n y i n g  text.
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l i mit of the U n i t e d  S t a t e s  t e r r i t o r i a l  s e a." 39/ U n d e r  t h a t  Act, 

a c t i v i t i e s  in the c o a s t a l  z o n e  m u s t  be c o n s i s t e n t  w i t h  the s t a t e ' s  

c o a s t a l  m a n a g e m e n t  p r o g r a m ;  a c t i v i t i e s  o u t s i d e  the c o a s t a l  z o n e  a r e  

s u b j e c t  to m u c h  less s t a t e  c o ntrol. U n d e r  the e x p r e s s  terms o f  the 

Act, then, it w o u l d  sf.en t h a t  the e x p a n s i o n  of  the t e r r i t o r i a l  sea 

f r o m  t h r e e  co t w e l v e  m i l e s  s i g n i f i c a n t l y  e x p a n d e d  c o a s t a l  states' 

j u r i s d i c t i o n  u n d e r  the C o a s t a l  Z o n e  M a n a g e m e n t  Act.

P r e s i d e n t  R e a g a n  c l e a r l y  i n t e n d e d  that the e x p a n s i o n  of 

the t e r r i t o r i a l  sea f r o m  t h r e e  to t w e l v e  m i l e s  h a v e  no e f f e c t  on 

d o m e s t i c  l e g a l  issues like the a l l o c a t i o n  of j u r i s d i c t i o n  b e t w e e n  

the s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t .  T h e  P r o c l a m a t i o n  e x p r e s s l y  

s t a t e s  t h a t  n o t h i n g  in it " e x t e n d s  or  o t h e r w i s e  a l t e r s  e x i s t i n g  

F e d e r a l  or S t a t e  lav.7 or a n y  j u r i s d i c t i o n ,  r i g h t s ,  l e g a l  i n t e r e s t s ,  

or o b l i g a t i o n s  d e r i v e d  t h e r e f r o m . "  4j)J S o m e  m a y  t h i n k  that this 

d i s c l a i m e r  puts an end to the m a t t e r ,  a n d  that the p r o c l a m a t i o n  

s i m p l y  c o u l d  n o t  h a v e  h a d  a n y  e f f e c t  o n  d o m e s t i c  law.

The q u e s t i o n ,  h o w e v e r ,  is n o t  that simple. W i t h  r e s p e c t  

to the C o a s t a l  Zone M a n a g e m e n t  A c t ' s  d e f i n i t i o n  of " c o a s t a l  z o n e "  

in t e rms of  the t e r r i t o r i a l  sea, 4_1/ for e x a m p l e ,  the d i s c l a i m e r  

in t h e v P r o c l a m a t i o n  can be  r e a d  two w a y s . First, it can be r e a d  

as n o t  m o d i f y i n g  the e x p r e s s  terms o f  the s t atute. In t h a t  case,

39/ 16 U.S . C . A .  § 1453(1) (1985).

4 0 / P r o c l a m a t i o n  5928, s u p r a  n. 1.

41/ 43 U.S.C.A. § 1453(1) (1985).
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s t a t e  a u t h o r i t y  t h e r e f o r e  s t i l l  e x t e n d s  to the s e a w a r d  l i m i t  of the 

t e r r i t o r i a l  sea -- w h i c h  n o w  s i m p l y  h a p p e n s  to b e  tw e l v e  m i l e s  off 

s h o r e  a n d  n o t  three.

On  the o t h e r  h and, the d i s c l a i m e r  can b e  r e a d  as 

a t t e m p t i n g  to k e e p  the l i m i t  of s t a t e  a u t h o r i t y  as it w a s  b e f o r e  

the P r o c l a m a t i o n  w a s  i s s u e d  -- i.e., at t h r e e  m i l e s  o f f  shore. 

This, h o w e v e r ,  w o u l d  r e q u i r e  that it b e  r e a d  as a m e n d i n g  the A c t ' s  

d e f i n i t i o n  of c o a s t a l  zone, s u b s t i t u t i n g  a t h r e e  m i l e  l i m i t a t i o n  

for the d e f i n i t i o n ' s  r e f e r e n c e  to the t e r r i t o r i a l  sea. U n d e r  the 

s e p a r a t i o n  of p o w e r s  d o c t r i n e ,  o f  c o u r s e ,  the P r e s i d e n t  h a s  n o  

c o n s t i t u t i o n a l  p o w e r  to a m e n d  A c t s  C o n g r e s s ;  o n l y  C o n g r e s s  c a n  do 

so. 4 2 /

P r i o r  to the i s s u a n c e  o f  t h e  P r o c l a m a t i o n ,  the U n i t e d  

S t a t e s  D e p a r t m e n t  of J u s t i c e  r e c o g n i z e d  th a t  there w a s  a s e r i o u s  

q u e s t i o n  in this r e g a r d .  A l t h o u g h  s t a t i n g  th a t  "the b e t t e r  v i e w  

is t h a t  the e x p a n s i o n  of the t e r r i t o r i a l  sea w i l l  not e x t e n d  the 

c o v e r a g e  of the C o a s t a l  Zo n e  M a n a g e m e n t  A c t  ( C Z M A ) , "  it c o n c l u d e d  

chat " t h e  e f f e c t  of the P r o c l a m a t i o n  on  the C Z M A  is n o t  e n t i r e l y  

free f r o m  d o u b t  a n d  th a t  the e f f e c t  of the e x p a n s i o n  on o t h e r  

federal, s t a t u t e s  r a i s e s  c o m p l e x  q u e s t i o n s . "  4_3 / T h e  J u s t i c e

42/ Cf. Y o u n g s t o w n  S h e e t  & T u b e  Co. v. S a w yer, 343 U.S. 5 7 9 , 5 8 7  
TT 9 5 2 )  (the: P r e s i d e n t  c a n n o t  m a k e  laws; " [ t ] h e  C o n s t i t u t i o n  li m i t s  
his f u n c t i o n s  in the l a w m a k i n g  p r o c e s s  to r e c o m m e n d i n g  laws he 
t h i n k s  w i s e  a n d  the v e t o i n g  of laws h e  th i n k s  bad").

4 3 / M e m o r a n d u m  for A b r a h a m  D. Sofar, L e g a l  A d v i s e r ,  D e p a r t m e n t  of 
State, f r o m  D o u g l a s  W. Kmiec, A c t i n g  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  
O f f i c e  o f  L e g a l  C o u n s e l ,  D e p a r t m e n t  of J u s t i c e  ( O c t o b e r  4, 1928) 
at 2 .
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D e p a r t m e n t  a c c o r d i n g l y  r e c o m m e n d e d  th a t  l e g i s l a t i o n  be s o u g h t  "to 

c o n c l u s i v e l y  p r e c l u d e "  a n y  d e t e r m i n a t i o n  th a t  the P r o c l a m a t i o n  h a d  

an e f f e c t  o n  the C o a s t a l  Zo n e  M a n a g e m e n t  A c t  o r  a n y  o t h e r  f e d e r a l  

s t atute. 4 4 /

In a s o m e w h a t  m o r e  t h o r o u g h  a n a l y s i s ,  the C a l i f o r n i a  

D e p a r t m e n t  o f  J u s t i c e  r e a c h e d  a c o n t r a r y  c o n c l u s i o n :  " r e g a r d l e s s  

of the a n a l y s i s  used, the e f f e - t  of the P r e s i d e n t ' s  p r o c l a m a t i o n  

is to e x t e n d  the s e a w a r d  b o u n d a r y  of the f e d e r a l  c o a s t a l  zone fr o m  

t h r e e  m i l e s  to t w e l v e  m i l e s  f r o m  the s h o r e l i n e . "  A5/ The 

C a l i f o r n i a  a n a l y s i s  m a k e s  f o u r  p o i n t s  in s u p p o r t  of its c o n c l u s i o n .  

T h e  f i r s t  p o i n t  is that C o n g r e s s  w a s  w e l l  a w a r e  that the s e a w a r d  

l i m i t  of t h e  t e r r i t o r i a l  s e a  c o u l d  be a l t e r e d ,  yet n o n e t h e l e s s  

c h o s e  th a t  s t a t u t o r y  f o r m u l a t i o n  f o r  d e l i m i t i n g  the line b e t w e e n  

s t a t e  a n d  f e d e r a l  j u r i s d i c t i o n .  Second, C o n g r e s s  w a s  c a p a b l e  of 

l i m i t i n g  the s e a w a r d  e x t e n t  of the t e r r i t o r i a l  sea for s t a t u t o r y  

p u r p o s e s  w h e n  it d e s i r e d  to do so, a n d  in fact a i d  so in the 

F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  A m e n d m e n t s  of 

1972, 4_6/ e n a c t e d  the same y e a r  as the C o a s t a l  Zone M a n a g e m e n t  

Act. Thi r d ,  the l e g i s l a t i v e  h i s t o r y  of  the C o a s t a l  Zo n e  M a n a g e m e n t  

A c t  i n d i c a t e s  that C o n g r e s s  i n t e n d e d  a n y  e x t e n s i o n  of the 

t e r r i t o r i a l  s e a  to e x t e n d  the c o a s t a l  z o n e  as w e l l .  F i n a l l y ,  the

44/ Id. at 36.

4 5 / M a r c h  15, 1989 l e t t e r  to P e t e r  D o u g l a s ,  E x e c u t i v e  D i r e c t o r ,  
C a l i f o r n i a  C o a s t a l  C o m m i s s i o n ,  f r o m  J o h n  A. S a u r e n m a n .  D e o u t y  
A t t o r n e y  G e n e r a l ,  C a l i f o r n i a  D e p a r t m e n t  of J u s t i c e ,  at 3.

46/ P.L. 9 2 - 5 0 0 ;  see 33 U . S . C . A .  § 1362(8) (1986).
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s t r u c t u r e  a n d  p u r p o s e  of the C o a s t a l  Z o n e  M a n a g e m e n t  A c t  s u g g e s t  

that t h e  s e a w a r d  b o u n d a r y  of the c o a s t a l  z o n e  w a s  n o t  l i m i t e d  to 

three m i l e s .

T h e  p o i n t  h e r e  is n o t  to try to r e s o l v e  the c o m p e t i n g  

v i e w p o i n t s  e x p r e s s e d  b y  a t t o r n e y s  f o r  C a l i f o r n i a  a n d  the U n i t e d  

S t a t e s .  I n s t e a d ,  the s i m p l e  r e a l i t y  is t h a t  t h e r e  are s e r i o u s  a n d  

s u b s t a n t i a l  l e g a l  q u e s t i o n s  r e g a r d i n g  the e f f e c t  of the e x t e n s i o n  

of the t e r r i t o r i a l  sea on the a l l o c a t i o n  of  j u r i s d i c t i o n  o v e r  o c e a n  

r e s o u r c e s  b e t w e e n  the s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t .  4 7 / U n t i l  

t hese q u e s t i o n s  are a n s w e r e d ,  this j u r i s d i c t i o n a l  u n c e r t a i n t y  w i l l

47/ T h e r e  a l s o  are n u m e r o u s  o t h e r  q u e s t i o n s  r e g a r d i n g  the e f f e c t  
o T  the e x t e n s i o n  on  d o m e s t i c  law. A  C o n g r e s s i o n a l  S u b c o m m i t t e e  
w a s  t o l d  t h a t  a c o m p u t e r  s e a r c h  f o u n d  " t e r r i t o r i a l  sea" or 
" t e r r i t o r i a l  w a t e r s "  in a t o t a l  of  151 s e p a r a t e  s e c t i o n s  of  the 
U n i t e d  S t a t e s  C o d e  a n d  218 s e c t i o n s  o f  the C o d e  o f  F e d e r a l  
R e g u l a t i o n s .  W h e n  c o m b i n e d  w i t h  r e l a t e d  t e r m s  s u c h  as " h i g h  s e a s , "  
" n a v i g a b l e  w a t e r s , "  'domestic v o y a g e s , "  a n d  " w a t e r s  u n d e r  U.S. 
j u r i s d i c t i o n , "  the n u m b e r s  are 392 a n d  614, r e s p e c t i v e l y .  
T e s t i m o n y  o f  W i l l i a m  N. My h r e ,  H e a r i n g  o n  the P r e s i d e n t i a l  
P r o c l a m a t i o n  E x t e n d i n g  the U n i t e d  S t a t e s  T e r r i t o r i a l  S e a  b e f o r e  
the S u b c o m m i t t e e  on O c e a n o g r a p h y ,  C o m m i t t e e  o n  M e r c h a n t  M a r i n e  a n d  
F i s h e r i e s ,  U.S. H o u s e  of R e p r e s e n t a t i v e s ,  1 0 1 s t  Cong., 1st Sess., 
M a r c h  21, 1989, c i t e d  in M. C u m m i s k y ,  E x p a n s i o n  o f  the T e r r i t o r i a l  
Sea: A  C o n g r e s s i o n a l  R e s p o n s e , 3 A B A  L a w  of the S e a  ComnuTttee 
N e w s l e t t e r  15, 18 n. 7 (Summer, 1989). T h e  f e d e r a l  t a x  c o d e  a l o n e  
u s e s  the p h r a s e  " i n  the U n i t e d  S t a t e s "  m o r e  t h a n  2,000 times. D. 
S l a d e , ..The N e w  T w e l v e  M i l e  T e r r i t o r i a l  S e a  a n d  R o l e  of the C o a s t a l  
S t a t e s , 3 A B A  L a w  of the S e a  C o m m i t t e e  N e w s l e t t e r  23, IT5 ("Summer 
1 9 8 9 ) 7  T h e  F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n  h a s  e x t e n d e d  its 
d o m e s t i c  j u r i s d i c t i o n  u n d e r  the F e d e r a l  A v i a t i o n  A c t  of 1958, P.L. 
8 5 - 726, 49 U.S.C. §§ 1301 et s e q . , f r o m  t h r e e  to t w e l v e  m i l e s  off 
shore. See A p p l i c a b i l i t y  of F e d e r a l  A v i a t i o n  R e g u l a t i o n s  in che 
A i r s p a c e  O v e r l y i n g  the W a t e r s  B e t w e e n  3 a n d  12 N a u t i c a l  M i l e s  f r o m  
the U n i t e d  S t a t e s  Coast, 54 Fed. Reg. 264 ( J a n u a r y  4, 1989) (to be 
c o d i f i e d  at 14 C F R  P a r t s  71 and 91). W h i l e  n o t  n e c e s s a r i l y  
i m p l i c a t i n g  the a l l o c a t i o n  of j u r i s d i c c i o n  b e t w e e n  the s c a c e s  a n d  
the f e d e r a l  g o v e r n m e n t ,  a d d i t i o n a l  l e g a l  q u e s t i o n s  r e g a r d i n g  the 
e f f e c t  of the e x t e n s i o n  of the t e r r i t o r i a l  sea o n  d o m e s t i c  law 
c l e a r l y  exist.
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c o m p l i c a t e  m a t t e r s  f o r  e v e r y o n e  c o n c e r n e d  w i t h  a c t i v i t i e s  b e t w e e n  

t h r e e  a n d  t w e l v e  m i l e s  o f f  shore.

III. C o n g r e s s ,  a n d  n o t  the c o u r t s ,  s h o u l d  r e s o l v e  these q u e s t i o n s .

W h i l e  l e g a l  q u e s t i o n s  r e g a r d i n g  the e f f e c t  of the 

e x t e n s i o n  o f  the t e r r i t o r i a l  sea o n  the a l l o c a t i o n  of j u r i s d i c t i o n  

u n d e r  f e d e r a l  s t a t u t e s  u n d o u b t e d l y  c o u l d  b e  r e s o l v e d  t h r o u g h  

l i t i g a t i o n  in the c o u r t s ,  comprehensive. C o n g r e s s i o n a l  r e s o l u t i o n  

of t h e s e  i s s u e s  f r o m  the p e r s p e c t i v e  of f u n d a m e n t a l  p o l i c y  w o u l d  

b e  f a r  b e t t e r .  L i t i g a t i o n  in the c o u r t s  is c e r t a i n l y  a v a i l a b l e  as 

a n  a l t e r n a t i v e ,  b u t  it has s e v e r a l  d i s a d v a n t a g e s .

T o  b e g i n  w i t h ,  it is a l e n g t h y  a n d  n o t  v e r y  e f f i c i e n t  

p r o c e s s ,  48/ l e a d i n g  to a s u b s t a n t i a l  p e r i o d  of t i m e  d u r i n g  w h i c h  

a c t i v i t i e s  b e t w e e n  t h r e e  a n d  t w e l v e  m i l e s  w o u l d  b e  c o n d u c t e d  in a n  

a t m o s p h e r e  o f  l e g a l  u n c e r t a i n t y .

In a d d i t i o n ,  the c o n s t i t u t i o n a l  r e q u i r e m e n t  th a t  t h e r e  

b e  a n  a c t u a l  c a s e  a n d  c o n t r o v e r s y  b e f o r e  the c o u r t s  h a v e  

j u r i s d i c t i o n  4 9 / r e q u i r e s  b o t h  t h a t  t h e r e  be a n  a c t u a l  d i s p u t e  as 

o p p o s e d  to i h y p o t h e t i c a l  one, a n d  t h a t  it be l i m i t e d  to the n a r r o w  

s p e c i f i c  q u e s t i o n  p r e s e n t e d .  T h e  f i r s t  c o n s e q u e n c e  of this

4 8 / F o r  e x a m p l e ,  the v e r y  n a r r o w  q u e s t i o n  w h e t h e r  a f e d e r a l  oil 
a n d  gas l e a s e  sa l e  o n  the o u t e r  c o n t i n e n t a l  s h e l f  c o n s t i t u t e s  an 
a c t i o n  " d i r e c t l y  a f f e c t i n g  the c o a s t a l  z o n e "  u n d e r  16 U.S.C. 
§ 1 4 5 6 ( c ) ( 1 )  s u c h  th a t  it m u s t  be c o n s i s t e n t  w i t h  a s t a t e  c o a s t a l  
m a n a g e m e n t  p l a n  r e q u i r e d  a l m o s t  t h r e e  y e a r s  to r e s o l v e .  S e c r e t a r y  
of I n t e r i o r  v. C a l i f o r n i a ,  464 U.S. 312, 3 1 9 - 2 0  (1984).

49/ U n i t e d  S t a t e s  C o n s t i t u t i o n ,  art. Ill, sec. 2; see g e n e r a l l y  
T K e  C o n s t i t u t i o n  of the U n i t e d  S t a t e s ,  Sen. Doc. No. 92-82, 92 n d  
C ong., 2 n d  Sess. 6 3 0 - 6 6 9  (1972).
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r e q u i r e m e n t  is th a t  q u e s t i o n s  c a n n o t  be  r e s o l v e d  j u d i c i a l l y  u n t i l  

there is a g e n u i n e  c o n f l i c t  -- i.e., l o n g  a f t e r  an a n s w e r  is n e e d e d  

f r o m  the s t a n d p o i n t  of a d v a n c e  p l a n n i n g .  A n o t h e r  c o n s e q u e n c e  is 

that q u e s t i o n s  c a n n o t  b e  r e s o l v e d  c o m p r e h e n s i v e l y  b e c a u s e  the 

c o u r t s  are l i m i t e d  to the c o n s i d e r a t i o n  o f  o n l y  the p r e c i s e  

s t a t u t o r y  quest.' -m p r e s e n t e d .  In o t h e r  w o r d s ,  the l i t i g a t i o n  

a l t e r n a t i v e  w o u l d  r e q u i r e  s e p a r a t e  a n d  d i s c r e e t  a d j u d i c a t i o n  o f  the 

m a n y  s t a t u t e s  i n v o l v e d ,  p r e c l u d i n g  a n y  k i n d  of  c o m p r e h e n s i v e  

c o n s i d e r a t i o n  f r o m  the s t a n d p o i n t  of o v e r a l l  p o l i c y .

L i t i g a t i o n ,  m o r e o v e r ,  n e c e s s a r i l y  w o u l d  f ocus o n

j u r i s d i c t i o n a l  s c h e m e s  e n a c t e d  w h i l e  the t e r r i t o r i a l  sea w a s  

v i r t u a l l y  c o e x t e n s i v e  w i t h  s t a t e  b o u n d a r i e s .  A l t h o u g h  C o n g r e s s  

m a y  h a v e  c o n t e m p l a t e d  t h a t  the c o a s t a l  z o n e  for p u r p o s e s  o f  the 

C o a s t a l  Z o n e  M a n a g e m e n t  A c t  w o u l d  b e  e x t e n d e d  b y  a n  e x t e n s i o n  of 

the t e r r i t o r i a l  sea, 5 0 / it is c e r t a i n l y  p o s s i b l e  (if n o t

p r o b a b l e )  t h a t  C o n g r e s s  in so m e  c a s e s  e m p l o y e d  the t e r r i t o r i a l  sea 

f o r m u l a t i o n  in f e d e r a l  s t a t u t e s  w i t h o u t  c o n s i d e r i n g  the p o s s i b i l i t y  

that it m i g h t  b e  e x t e n d e d .  W h i l e  c o u r t s  m a y  be c o m p e t e n t  to 

c o n s t r u e  t h o s e  s t a t u t e s  in light of the n e w  r e a l i t y  of  an  e x t e n d e d  

t e r r i t o r i a l  sea, 5 1 / t h e y  c l e a r l y  w o u l d  be p e r f o r m i n g  the 

l e g i s l a t i v e  f u n c t i o n  of m a k i n g  law, a n d  n o t  the j u d i c i a l  f u n c t i o n  

of i n t e r p r e t i n g  it, in the a b s e n c e  of a n y  i n d i c a t i o n  th a t  C o n g r e s s

5 0 / S e e  M a r c h  15, 1989 l e t t e r  to P e t e r  D o u g l a s ,  s u p r a  n. 45.

51/ 2 A  J. S i n g e r ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  (Sands 4 t h
E1 . ) § 4 9 . 0 2  (1984) .
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F i n a l l y ,  c o u r t  d e c i s i o n s  do n o t  a l l o w  fu l l  p a r t i c i p a t i o n  

b y  a l l  i n t e r e s t e d  p a r t i e s ,  a n d  are s u b j e c t  to c h a n g e  w i t h o u t  the 

o p p o r t u n i t i e s  for p u b l i c  i n v o l v e m e n t  w h i c h  the C o n g r e s s i o n a l  

l e g i s l a t i v e  p r o c e s s  affords.. O n l y  t h e  a c t u a l  p a r t i e s  to a 

c o n t r o v e r s y  m a y  p a r t i c i p a t e  f u l l y  in l i t i g a t i o n .  A n d  w h i l e  the 

p r i n c i p l e  of  s t are d e c i s i s  -- l i t e r a l l y ,  " t o  s t a n d  b y  d e c i d e d  

m a t t e r s "  5 2 / -- c a u s e s  c o u r t s  to t h i n k  c a r e f u l l y  b e f o r e  o v e r r u l i n g

e a r l i e r  d e c i s i o n s ,  t h e y  n o n e t h e l e s s  w i l l  do so in a p p r o p r i a t e  

cases. 5 3 /

C o n g r e s s i o n a l  a c t i o n  to a d d r e s s  t h e s e  q u e s t i o n s ,  o n  the 

o t h e r  h and, w o u l d  a l l o w  t h e m  to be  r e s o l v e d  o n  the b a s i s  of 

f u n d a m e n t a l  p o l i c y  -- i.e., u n d e r  o u r  f e d e r a l  system, in w h i c h  

a r e a s  s h o u l d  the s t a t e s  h a v e  j u r i s d i c t i o n  a n d  in  w h i c h  a r e a s  s h o u l d

in tended one r e s u l t  or another.

5 2 / W e b s t e r ' s  T h i r d  N e w  I n t e r n a t i o n a l  D i c t i o n a r y  22 2 6  (1976).

5 3 / F o r  a d i s c u s s i o n  of f o u r  f a c t o r s  w h i c h  the S u p r e m e  C o u r t  
c o n s i d e r s  in d e c i d i n g  w h e t h e r  to o v e r r u l e  a p r i o r  d e c i s i o n ,  see 
M o n e l l  v. N e w  Y o r k  C i t y  Dept, o f  S o c i a l  S e r v i c e s ,  436 U.S. 653, 
6 9 5 - 7 0 1  (1978). T h e  l i k e l i h o o d  t h a t  a n  e a r l i e r  c a s e  w i l l  b e
o v e r r u l e d  m a y  be i n c r e a s e d  w h e n  the e a r l i e r  c a s e  w a s  b y  a c l o s e l y  
d i v i d e d  cou r t ,  t h e r e  h a s  b e e n  a c h a n g e  in the m e m b e r s h i p  o f  the 
c o u r t , „ o r  t h e r e  h a v e  b e e n  r e l e v a n t  e x t r a j u d i c i a l  e v e n t s .  A  case 
i n v o l v i n g  the a l l o c a t i o n  of o f f  s h o r e  j u r i s d i c t i o n  b e t w e e n  the 
s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t  f i t t i n g  a l l  t h r e e  o f  t h e s e  
c i r c u m s t a n c e s  is S e c r e t a r y  of  the I n t e r i o r  v. C a l i f o r n i a ,  464 U.S. 
312 (1984). In that case, the C o u r t  h e l d  in a f i v e  to fo u r  
d e c i s i o n  t h a t  f e d e r a l  o u t e r  c o n t i n e n t a l  s h e l f  oil a n d  gas lease 
sales d i d  n o t  " d i r e c t l y  a f f e c t "  the c o a s t a l  z o n e  s u c h  that they 
h a d  to b e  c o n s i s t e n t  w i t h  s t a t e  c o a s t a l  m a n a g e m e n t  pla n s .  T w o  
m e m b e r s  o f  the m a j o r i t y  -- C h i e f  J u s t i c e  W a r r e n  E. B u r g e r  a n d  
J u s t i c e  L e w i s  F. P o w e l l  -- h a v e  s i n c e  r e s i g n e d  a n d  b e e n  r e p l a c e d  
b y  J u s t i c e s  A n t o n i n  S c a l i a  a n d  A n t h o n y  M. K e n n e d y ,  r e s p e c t i v e l y .  
A  r e l e v a n t  e x t r a j u d i c i a l  event, of c o u rse, is the r e c e n t  e x t e n s i o n  
of the t e r r i t o r i a l  sea f r o m  t h r e e  to t w e l v e  m i l e s .
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the f e d e r a l  g o v e r n m e n t  h a v e  c o n t r o l ?  C o n g r e s s i o n a l  r e s o l u t i o n  a l s o  

w o u l d  f a c i l i t a t e  a c o m p r e h e n s i v e ,  c o o r d i n a t e d  a p p r o a c h  to t h e s e  

m a t t e r s ,  a l l o w i n g  f o r  o r d e r l y  i m p l e m e n t a t i o n  a n d  b r i n g i n g  n e c e s s a r y  

p r e d i c t a b i l i t y  to the p r o c e s s .

T h e  q u e s t i o n s ,  m o r e o v e r ,  are the d i r e c t  r e s u l t  o f  

C o n g r e s s '  u s e  o f  v a r i o u s  s t a t u t o r y  f o r m u l a t i o n s  f o r  d e f i n i n g  the 

b o u n d a r i e s  of s t a t e  a n d  f e d e r a l  j u r i s d i c t i o n .  It is o n l y  l o g i c a l  

that C o n g r e s s  b e  the o n e  to r e s o l v e  the q u e s t i o n s  r a i s e d  b y  its 

ow n  a c t i o n s .

F i n a l l y ,  the C o n g r e s s i o n a l  l e g i s l a t i v e  p r o c e s s  p r o v i d e s  

all i n t e r e s t e d  p a r t i e s  w i t h  a f u l l  a n d  c o m p l e t e  o p p o r t u n i t y  to 

p r e s e n t  t h e i r  v i e w s ,  a n d  c a n n o t  b e  r e v e r s e d  w i t h o u t  g o i n g  t h r o u g h  

the sa m e  l e g i s l a t i v e  p r o c e s s .

W h e n  the two a l t e r n a t i v e s  -- l i t i g a t i o n  v e r s u s  r e s o l u t i o n  

b y  C o n g r e s s  -- are c o m p a r e d ,  t h e r e  s i m p l y  c a n  b e  n o  q u e s t i o n  t h a t  

C o n g r e s s i o n a l  r e s o l u t i o n  is p r e f e r a b l e .

IV. F r o m  the s t a n d p o i n t  of p u b l i c  poli c y ,  q u e s t i o n s  of  s t a t e  a n d  
f e d e r a l  j u r i s d i c t i o n  r a i s e d ^  b y  the e x t e n s i o n  of the 
t e r r i t o r i a l  s e a  s h o u l d  be r e s o l v e d  in f a v o r  of the states.

T h e r e  are s e v e r a l  p o l i c y  r e a s o n s  w h y  C o n g r e s s  s h o u l d  

r e s o l v e  the q u e s t i o n s  r e g a r d i n g  the a l l o c a t i o n  o f  j u r i s d i c t i o n  

b e t w e e n  the s t a t e s  a n d  t h e  f e d e r a l  g o v e r n m e n t  in the n e w l y  e x p a n d e d  

t w e l v e - m i l e  t e r r i t o r i a l  s e a  in f a v o r  of  the states.

T h e  m o s t  f u n d a m e n t a l  o f  t h e s e  is the b a s i c  n o t i o n  of 

f e d e r a l i s m  u n d e r l y i n g  the U n i t e d  S t a t e s  C o n s t i t u t i o n .  P r e s i d e n t  

R e a g a n ' s  W o r k i n g  G r o u p  o n  the S t a t u s  of F e d e r a l i s m  o f  the D o m e s t i c  

P o l i c y  C o u n c i l  n o t e d  that the f r a m e r s  o f  the C o n s t i t u t i o n  r e j e c t e d



the n o t i o n  of  a s i n gle, a l l - p o w e r f u l  n a t i o n a l  g o v e r n m e n t ,  a n d  o p t e d  

f o r  one i n  w h i c h  the s t a t e s  w o u l d  r e t a i n  a s i g n i f i c a n t  m e a s u r e  of 

s o v e r e i g n t y .  5 4 / A l t h o u g h  a p r o p o n e n t  of a s t r o n g  n a t i o n a l  

g o v e r n m e n t ,  A l e x a n d e r  H a m i l t o n  s t a t e d  that "t h e  S t a t e  g o v e r n m e n t s  

w o u l d  c l e a r l y  r e t a i n  all the r i g h t s  of  s o v e r e i g n t y  w h i c h  t h e y  

b e f o r e  h a d ,  a n d  w h i c h  w e r e  not, by  [the C o n s t i t u t i o n ] ,  e x c l u s i v e l y  

d e l e g a t e d  to the U n i t e d  S t a t e s . "  55/ Indeed, h i s  v i e w  s e e m e d  to 

b e  that the s t a t e s  w o u l d  p o s s e s s  s o m e w h a t  g r e a t e r  a u t h o r i t y  t h a n  

t he f e d e r a l  g o v e r n m e n t :  " t h e r e  is g r e a t e r  p r o b a b i l i t y  of

e n c r o a c h m e n t s  b y  the [states] u p o n  the f e d e r a l  h e a d  t h a n  b y  the 

f e d e r a l  h e a d  u p o n  the [ s t a t e s ] . "  56/ T h e  T e n t h  A m e n d m e n t  to the 

U n i t e d  S t a t e s  C o n s t i t u t i o n  f o r m a l i z e d  t h o s e  c o n c e p t s ,  m a k i n g  c l e a r  

t h a t  the p o w e r s  o f  the n a t i o n a l  g o v e r n m e n t  are l i m i t e d  to t h ose 

e x p r e s s l y  d e l e g a t e d  to it u n d e r  the C o n s t i t u t i o n ,  w h i l e  a l l  o t h e r  

p o w e r s  a r e  r e t a i n e d  b y  the states: " T h e  p o w e r s  n o t  d e l e g a t e d  to the 

U n i t e d  S t a t e s  b y  the C o n s t i t u t i o n ,  n o r  p r o h i b i t e d  b y  it to the 

S t a tes, a r e  r e s e r v e d  to the S t a t e s  r e s p e c t i v e l y ,  or to the p e o p l e . "

T w o  o f  the p o w e r s  e x p r e s s l y  d e l e g a t e d  to the f e d e r a l  

g o v e r n m e n t  a r e  the p o w e r s  to c o n d u c t  f o r e i g n  a f f a i r s  577 a n d  to 

regulat-e f o r e i g n  a n d  i n t e r s t a t e  c o m m e r c e .  5 8 / N e i t h e r  of those,

5 4 / T h e  S t a t u s  o f  F e d e r a l i s m  in A m e r i c a  (1986) 7-12.

5 5 / T h e  F e d e r a l i s t  P a p e r s ,  No. 32 (C. R o s s i t e r  ed. 1961) 198 
( e m p h a s i s  in o r i g i n a l ) .

56/ I d . , No. 31, at 197.

5 7 / U n i t e d  S t a t e s  C o n s t i t u t i o n ,  art. II, sec. 2, cl. 2.

5 8 / Id., art. I, sec. 8 , cl. 3.
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h ow e v e r ,  c o n f l i c t s  w i t h  s t a t e  r e s o u r c e  j u r i s d i c t i o n  o v e r  the 

t e r r i t o r i a l  sea. O n c e  t h e  f e d e r a l  g o v e r n m e n t  h a s  c l a i m e d  n a t i o n a l  

j u r i s d i c t i o n  o v e r  the t e r r i t o r i a l  s e a  as a g a i n s t  f o r e i g n  n a t i o n s ,  

it h a s  c o m p l e t e d  tha e x e r c i s e  o f  its f o r e i g n  r e l a t i o n s  power; the 

s u b s e q u e n t  a l l o c a t i o n  o f  t h a t  j u r i s d i c t i o n  b e t w e e n  the s t a t e s  and 

the f e d e r a l  g o v e r n m e n t  is p u r e l y  a d o m e s t i c  q u e s t i o n .  5 9 / A n d  the 

e a r l y  o f f  s h o r e  j u r i s d i c t i o n  c a s e s  e s t a b l i s h  t h a t  the p r i m a r y  

f e d e r a l  j u r i s d i c t i o n a l  i n t e r e s t  w i t h  r e s p e c t  to t h e  r e g u l a t i o n  of 

f o r e i g n  a n d  i n t e r s t a t e  c o m m e r c e  r e l a t e s  to c o n t r o l  o v e r  n a v i g a t i o n ,  

not r e s o u r c e s .  6 0 /

U n d e r  the C o n s t i t u t i o n ,  a l l  r e m a i n i n g  g o v e r n m e n t a l

a u t h o r i t y  is v e s t e d  in the states. T h e  o n l y  e x c e p t i o n s ,  w h e r e

e x c l u s i v e  f e d e r a l  g o v e r n m e n t a l  p o w e r  is a u t h o r i z e d ,  are for the 

seat o f  n a t i o n a l  g o v e r n m e n t  ( W a s h i n g t o n ,  D.C.) a n d  l a n d s  p u r c h a s e d ,  

w i t h  the c o n s e n t  of  the l e g i s l a t u r e s  o f  the s t a t e s  in w h i c h  t h e y  

are l o c a t e d ,  for m i l i t a r y  a n d  " a n d  o t h e r  n e e d f u l  B u i l d i n g s . "  6 1 /

T h e  b a s i c  p r i n c i p l e s  of f e d e r a l i s m  a c c o r d i n g l y  a u g e r

s t r o n g l y  f o r  s t a t e  j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d  t e r r i t o r i a l  

sea.

S t a t e  j u r i s d i c t i o n  w o u l d  a l s o  a c k n o w l e d g e  the far m o r e  

d i r e c t  i n t e r e s t  the c o a s t a l  s t a t e s  h a v e  in a c t i v i t i e s  d i r e c t l y  o f f  

t h e i r  s h o r e s .  C o n g r e s s  h a s  r e c o g n i z e d  this s u b s t a n t i a l  s t a t e

5 9 / U n i t e d  S t a t e s  v. C a l i f o r n i a ,  3 3 2  U.S. L9, 4 3 - 4 6  (1947)
( F r a n k f u r t e r ,  J., d i s s e n t i n g ) .

6 0 / See p a r t  I I . B  supra.

6 1 / U n i t e d  S t a t e s  C o n s t i t u t i o n ,  art. I, sec. 8 , cl. L7.



i n t e r e s t  in a w i d e  v a r i e t y  of s t a t u t e s ,  m a n y  of w h i c h  p r e s e n t  

s e r i o u s  a l l o c a t i o n  of  j u r i s d i c t i o n  q u e s t i o n s .  6 2 /

O f  p a r t i c u l a r  c o n c e r n  to the p r i v a t e  s e c t o r  i n t e r e s t e d  

in o f f  s h o r e  r e s o u r c e s ,  s t ate j u r i s d i c t i o n  w o u l d  r e s u l t  in m o r e  

e f f i c i e n t  a n d  m o r e  e f f e c t i v e  m a n a g e m e n t .  O n e  s t a t e  s p o k e s p e r s o n  

d e s c r i b e d  the s i t u a t i o n  f o r  a C o n g r e s s i o n a l  s u b c o m m i t t e e  in t h e s e  

wo r d s :  6 3 /

[The states] are b e t t e r  able, in t e rms of 
f i s c a l  r e s o u r c e s  a n d  a d m i n i s t r a t i v e  a b i l i t i e s ,  to 
m a n a g e  t h e s e  r e l a t i v e l y  n e a r s h o r e  f i s h e r i e s ,  
m i n e r a l s ,  o i l  a n d  gas, a n d  o t h e r  r e s o u r c e s  t h a t  are 
so c l o s e  to our s t ate b o r d e r s .

F o r  e x a m p l e ,  A l a s k a  n o w  m a n a g e s  a m u l t i­
b i l l i o n  d o l l a r  a y e a r  s e a f o o d  i n d u s t r y  w h i c h  
i n c l u d e s  the w o r l d ’s l a r g e s t  s a l m o n  f i s h e r i e s  a n d  
s e v e r a l  w o r l d  class s a l m o n  r u n s .  W e  a l r e a d y  
e x c l u s i v e l y  m a n a g e  some f i s h e r i e s  in f e d e r a l  w a t e r s  
s u c h  as the s h e l f  c o m m e r c i a l  r o c k f i s h  f i s h e r y ,  k i n g  
a n d  t a n n e r  crab, a n d  the t r o l l  s a l m o n  f i s h e r y .  T h e  
S t a t e  o f  A l a s k a  snends $20 m i l l i o n  d o l l a r s  a n n u a l l y  
to m a n a g e  its r e g i o n a l  f i s h e r i e s  -- ten t i m e s  the 
f e d e r a l  g o v e r n m e n t ' s  e x p e n d i t u r e  to m a n a g e  
f i s h e r i e s  in the v a s t  a r e a  o f  f e d e r a l  w a t e r s  off 
A l a s k a ' s  coasts. F u r t h e r ,  the S t a t e  h a s  t a k e n  the 
l e a d  in j o i n t  e f f o r t s  w i t h  the U.S. S t a t e  
D e p a r t m e n t  on r e d u c i n g  f o r e i g n  i n t e r c e p t i o n  of 
s a l m o n  a n d  o t h e r  l i v i n g  m a r i n e  r e s o u r c e s ,  a n d  has 
y e a r s  of e x p e r i e n c e  in n e g o t i a t i n g  the h a r v e s t  of 
a n a d r o m o u s  s p e c i e s  w i t h  o t h e r  s t a t e s  a n d  w i t h  
f o r e i g n  n a t i o n s .

A l a s k a  has h a d  a s u c c e s s f u l  o f f s h o r e  m i n i n g

6 2 / S e e  n. 36 a n d  37 s u p r a  a n d  a c c o m p a n y i n g  text.

6 3 / T e s t i m o n y  of S u z a n n e  I u d i c e l l o ,  A s s o c i a t e  D i r e c t o r  for 
F i s h e r i e s  a n d  the E n v i r o n m e n t ,  A l a s k a  G o v e r n o r ' s  O f f i c e ,  H e a r i n g  
on the P r e s i d e n t i a l  P r o c l a m a t i o n  E x t e n d i n g  the U n i t e d  S t a t e s  
T e r r i t o r i a l  Sea b e f o r e  the S u b c o m m i t t e e  on O c e a n o g r a p h y  a n d  G r e a t  
Lakes, H o u s e  M e r c h a n t  M a r i n e  a n d  F i s h e r i e s  C o m m i t t e e ,  1 0 1 s t  Cong., 
1st Sess., M a r c h  21, 1989.
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p r o g r a m  s i n c e  s t a t e h o o d .  T h e  S t a t e ' s  p r o g r a m  h a s  
p r o v i d e d  m i n e r a l s  s u c h  as g o l d  a n d  p l a t i n u m  to 
i n d u s t r y  w h i l e  p r o v i d i n g  for e n v i r o n m e n t a l  
p r o t e c t i o n .  S t a t e  r e g u l a t i o n s  and the c o a s t a l  zo n e  
m a n a g e m e n t  p r o g r a m  e n s u r e  that o f f s h o r e  m i n i n g  
l e a s e s  go t h r o u g h  s t r i c t  r e v i e w  b y  a l l  s t a t e  
r e s o u r c e  a g e n c i e s .  In  c o n t r a s t  to the f e d e r a l  
g o v e r n m e n t ,  w h i c h  h a s  n e v e r  i s s u e d  a s i n g l e  
o f f s h o r e  m i n i n g  l e a s e  o f f  the c o a s t  of  A l a s k a ,  
t h e r e  a r e  c u r r e n t l y  n i n e  a c t i v e  o f f s h o r e  l e a s e s  
w h i c h  h a v e  b e e n  i s s u e d  b y  the S t a t e  a n d  m o r e  t h a n  
200 o f f s h o r e  p r o s p e c t i n g  p e r m i t s ,  g i v i n g  A l a s k a  the 
b e n e f i t  of  e x p e r i e n c e  in th i s  area.

L o o k i n g  at o i l  a n d  g a s  r e s o u r c e s ,  the S t a t e  
a l s o  h a s  a s u c c e s s f u l  t r a c k  r e c o r d  o f  e v a l u a t i n g  
o i l  a n d  gas p o t e n t i a l ,  c o m p l e t i n g  t i m e l y  
p e r m i t t i n g ,  a n d  b a l a n c i n g  c o m p l e x  i n t e r e s t s  s u c h  as 
s u b s i s t e n c e  w h a l i n g  a n d  o i l  d e v e l o p m e n t .  T h e  
f e d e r a l  g o v e r n m e n t  c u r r e n t l y  t a k e s  a n  a v e r a g e  of 
f i v e  y e a r s  to p l a n  an o i l  a n d  gas l e a s e  sa l e  in the 
t h r e e  to 12 m i l e  zone, w h i l e  A l a s k a  t y p i c a l l y  
c o m p l e t e s  a s i m i l a r  r i g o r o u s  e v a l u a t i o n  a n d  
a n a l y s i s  in two to t h r e e  y e a r s .  T h e  s t a t e  a l s o  
m a i n t a i n s  a c o n s i s t e n t  a n d  p r e d i c t a b l e  l e a s i n g  
s c h e d u l e ,  p r o v i d i n g  o i l  c o m p a n i e s  a b e t t e r  
o p p o r t u n i t y  to p l a n  a n d  e x e c u t e  e x p l o r a t i o n  
b u d g e t s .  I n  a d d i t i o n ,  the S t a t e ' s  s t i p u l a t i o n s  a n d  
m i t i g a t i n g  m e a s u r e s  for o i l  a n d  gas e x p l o r a t i o n  a n d  
d e v e l o p m e n t  o f f e r  b e t t e r  e n v i r o n m e n t a l  p r o t e c t i o n  
fo r  m a r i n e  life, the m u l t i - m i l l i o n  d o l l a r  f i s h i n g  
in d u s t r y ,  a n d  the s u b s i s t e n c e  l i f e s t y l e  of m a n y  
c o a s t a l  r e s i d e n t s .  A g a i n ,  w e  b e l i e v e  A l a s k a  can 
m o r e  e f f i c i e n t l y  a n d  c o m p e t e n t l y  m a n a g e  this 
r e s o u r c e  in the t h r e e  to 12 m i l e  z o n e  t h a n  c a n  the 
f e d e r a l  g o v e r n m e n t .

In a n o t h e r  i n i t i a t i v e  r e g a r d i n g  o c e a n  
v r e s o u r c e s ,  the S t a t e  o f  A l a s k a  a l r e a d y  is w o r k i n g  

w i t h  o t h e r  P a c i f i c  s t a t e s  to a s s e s s  the r e s o u r c e  
p o t e n t i a l  of  the E E Z  in the N o r t h e a s t  P a c i f i c  
O c e a n .  T h i s  i n c l u d e s  an  e f f o r t  to i d e n t i f y  
p r i o r i t i e s  f o r  r e s e a r c h  a n d  m a n a g e m e n t ,  a n d  to 
a n a l y z e  c a p a b i l i t i e s  for o c e a n  g o v e r n a n c e .

L e s s  th a n  a w e e k  a f t e r  t h a t  t e s t i m o n y  w a s  given, the

E X X O N  V a l d e z  r a n  a g r o u n d  on  B l i g h  R e e f  in P r i n c e  W i l l i a m  Sound.

T h e  s u b s e q u e n t  e f f o r t s  to a s s e s s  t h e  n a t u r a l  r e s o u r c e  d a m a g e s
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c a u s e d  b y  the s p i l l  p r o v i d e  a c l e a r  e x a m p l e  w h y  the s t a t e s ,  a n d  

n o t  the f e d e r a l  g o v e r n m e n t ,  s h o u l d  h a v e  p r i m a r y  r e s o u r c e  

j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d  t e r r i t o r i a l  sea.

T h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  

a n d  L i a b i l i t y  A c t  ("C E R C L A " )  6 4 / p r o v i d e s  for the a p p o i n t m e n t  of 

s t a t e  a n d  f e d e r a l  t r u s t e e s  to a s s e s s  n a t u r a l  r e s o u r c e  d a m a g e s  " f o r  

n a t u r a l  r e s o u r c e s  u n d e r  t h e i r  t r u s t e e s h i p . "  6 5 / A l a s k a  G o v e r n o r  

S t e v e  C o w p e r  a p p o i n t e d  the A l a s k a  C o m m i s s i o n e r  o f  F i s h  G a m e  as the 

s t a t e  t r u s t e e ;  P r e s i d e n t  B u s h  a p p o i n t e d  the S e c r e t a r i e s  of 

A g r i c u l t u r e ,  C o m m e r c e ,  a n d  I n t e r i o r .

P r o b l e m s  a r o s e  a l m o s t  i m m e d i a t e l y  b e c a u s e  o f  the d i s t a n c e  

b e t w e e n  the site of the s p i l l  in A l a s k a  a n d  the f e d e r a l  t r u s t e e s '  

l o c a t i o n  in  W a s h i n g t o n ,  D.C. In a n  e f f o r t  to m i n i m i z e  t h o s e  

p r o b l e m s ,  the f e d e r a l  t r u s t e e s  a p p o i n t e d  r e p r e s e n t a t i v e s  in A l a s k a  

t o  w o r k  w i t h  the s t a t «  trustee. U n f o r t u n a t e l y ,  a n d  a l l  too 

t y p i c a l l y ,  the f e d e r a l  trustees' A l a s k a  r e p r e s e n t a t i v e s  w e r e  g i v e n  

a u t h o r i t y  to n e g o t i a t e ,  b u t  w e r e  n o t  g i v e n  the p o w e r  to m a k e  

d e c i s i o n s .  As a result, a l l  d a m a g e  a s s e s s m e n t  p l a n s  d e v e l o p e d  w e r e  

s u b j e c t  to f u r t h e r  r e v i e w  b y  f e d e r a l  o f f i c i a l s  in W a s h i n g t o n  w h o  

(1 ) h a d  n o t  p a r t i c i p a t e d  in the d i s c u s s i o n s  l e a d i n g  u p  to t h e i r  

d e v e l o p m e n t ,  a n d  (2 ) h a d  a b s o l u t e l y  n o  k n o w l e d g e  o f  l o c a l  

c o n d i t i o n s  and r e q u i r e m e n t s .  T h e  f i r s t  set of p l a n s  w e r e  in fact

64/ 42 U.S.C. §§ 9601 et seq.

65/ 42 U.S.C.A. § 9607(f)(2) (1983).
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r e j e c t e d  o u t r i g h t  b y  f e d e r a l  o f f i c i a l s  in W a s h i n g t o n ,  D.C., 

u n n e c e s s a r i l y  c o m p l i c a t i n g  the d a m a g e  a s s e s s m e n t  effort.

A n o t h e r  r e a l i t y  f a v o r i n g  s t a t e  j u r i s d i c t i o n  is the 

d i f f e r e n c e  in the a m o u n t  of  t i m e  it takes the st a t e s  a n d  the 

f e d e r a l  g o v e r n m e n t  to act. T h e  d i f f e r e n c e  in the time n e e d e d  to 

p r e p a r e  a n d  c o n d u c t  an o f f s h o r e  o i l  a n d  gas l e a s e  sa l e  has a l r e a d y  

b e e n  n o t e d .  6 6 / T h e  E X X O N  V a l d e z  s p i l l  p r o v i d e s  a n o t h e r  e x a m p l e .  

W i t h i n  t h r e e  w e e k s  o f  the spill, the A l a s k a  L e g i s l a t u r e  h a d  

a p p r o p r i a t e d  $20 m i l l i o n  for e x p e n d i t u r e s  n e c e s s i t a t e d  b y  the 

spill; 6 7 / e x p e n d i t u r e  o f  an a d d i t i o n a l  $ 3 9 . 2  m i l l i o n  w a s  

s u b s e q u e n t l y  a u t h o r i z e d .  6 8 / T o  date, the f e d e r a l  g o v e r n m e n t  h a s  

a p p r o p r i a t e d  n o  m o n e y  for s p i l l  r e l a t e d  e x p e n d i t u r e s .

F i n a l l y ,  s t a t e s  f i n d  it m u c h  e a s i e r  to d e v e l o p  p o l i c i e s  

w i t h  r e s p e c t  to o c e a n  r e s o u r c e s ,  a n d  a d h e r e  to t h o s e  p o l i c i e s  o n c e  

d e v e l o p e d .  T h e  f e d e r a l  g o v e r n m e n t ,  o n  the o t h e r  hand, is a m o d e l  

of i n c o n s i s t e n c y .  A s  o n e  e x a m p l e ,  C o n g r e s s  in the O u t e r  

C o n t i n e n t a l  S h e l f  L a n d s  A c t  a d o p t e d  a p o l i c y  th a t  the o u t e r  

c o n t i n e n t a l  s h e l f  " s h o u l d  b e  m a d e  a v a i l a b l e  for e x p e d i t i o u s  a n d  

o r d e r l y  d e v e l o p m e n t . "  6 9 / D e s p i t e  this n a t i o n a l  policy, h o w e v e r ,  

C o n g r e s s  has r e p e a t e d l y  t h w a r t e d  o u t e r  c o n t i n e n t a l  s h e l f  

d e v e l o p m e n t  t h r o u g h  m o r a t o r i u m s  i m p o s e d  in a p p r o p r i a t i o n s

, -v . v -  i

6 6 / S e e  n. 63 s u p r a  a n d  a s s o c i a t e d  text.

67/ Secs. 1 a n d  2. ch. 13, S e s s i o n  L a w s  of A l a s k a  1989. 

6 8 / Secs. 55 a n d  56, ch. 87, S e s s i o n  L a w s  of A l a s k a  1989. 

69/ A3 U . S . C . A .  § 1332(3) (1986).



I n  l i g h t  of the f o r e g o i n g ,  p u b l i c  p o l i c y  c o n s i d e r a t i o n s

c l e a r l y  f a v o r  s t a t e  j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d

t e r r i t o r i a l  sea.

V . C o n c l u s i o n :  T h e  q u e s t i o n s  r e g a r d i n g  s t a t e  a n d  f e d e r a l  n a t u r a l  
r e s o u r c e  j u r i s d i c t i o n  o f f  s h o r e  p r e s e n t  a n  o p p o r t u n i t y  to m a k e  
the s y s t e m  work.

A s  s h o w n  above, t h e r e  a r e  s e r i o u s  a n d  s u b s t a n t i a l  

q u e s t i o n s  r e g a r d i n g  the e f f e c t  of the e x t e n s i o n  of t h e  t e r r i t o r i a l

sea o n  the a l l o c a t i o n  o f  o f f  s h o r e  r e s o u r c e  j u r i s d i c t i o n  b e t w e e n  

the s t a t e s  a n d  the f e d e r a l  g o v e r n m e n t .  T h o s e  q u e s t i o n s  s h o u l d  b e  

r e s o l v e d  b y  C o n g r e s s  a n d  n o t  in the c o u r t s .  F r o m  the s t a n d p o i n t  

of p u b l i c  p o l i c y ,  t h e y  s h o u l d  b e  r e s o l v e d  in f a v o r  of the states.

In all l i k e l i h o o d ,  the f e d e r a l  g o v e r n m e n t  w i l l  o p p o s e

s u c h  a r e s o l u t i o n .  T h e  f e d e r a l  g o v e r n m e n t  has f r e q u e n t l y  a c c u s e d  

the s t a t e s  of  m a k i n g  e x t r e m e ,  o u t r a g e o u s ,  a n d  u n w a r r a n t e d  c l a i m s  

to off s h o r e  j u r i s d i c t i o n ,  71/ a n d  t h e r e  is n o  r e a s o n  to b e l i e v e  

that its p o s i t i o n  h a s  c h a n g e d .

A t  the sa m e  time, it is the U n i t e d  S t a t e s  th a t  f i r s t

c l a i m e d  the o u t e r  c o n t i n e n t a l  s h e l f  o f f  its s h o r e s  as a g a i n s t  the

b i l l s .  70/

70/ See, e.g., secs. 1 10-113, P.L. 1 0 0 - 4 4 6 ,  102 Stat. 1801 (1988).

7 1 / F o r  e x a m p l e ,  the U n i t e d  S t a t e s  m a d e  the f o l l o w i n g  a l l e g a t i o n  
in a c o m p l a i n t  a g a i n s t  A l a s k a :  " B y  its c o n d u c t  a n d  claims, the 
S t a t e  of A l a s k a  c a s t s  u n c e r t a i n t y  on  the p o s i t i o n  of the U n i t e d  
S t a t e s  as to the l o c a t i o n  of its t e r r i t o r i a l  seas a n d  t h r e a t e n s  to 
e m b a r r a s s  the U n i t e d  S t a t e s  in the c o n d u c t  of f o r e i g n  a f f a i r s  a n d  
t h e r e b y  c a u s e  g r e a t  i r r e p a r a b l e  i n j u r y  to the U n i t e d  S t a t e s . "  
C o m p l a i n t ,  U n i t e d  S t a t e s  v, A l a s k a ,  U n i t e d  S t a t e s  S u p r e m e  C o u r t  
No. 84, O r i g i n a l ,  O c t o b e r  rerm, 1978.
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r e s t  of the w o r l d  in 1945 72/ a n d  m o r e  r e c e n t l y  c l a i m e d  a 2 0 0 - m i l e  

e x c l u s i v e  e c o n o m i c  zo n e  a u t h o r i z e d  u n d e r  a n  i n t e r n a t i o n a l  

c o n v e n t i o n  w h i c h  it h a s  r e f u s e d  to sign. 7 3 / By c o m p a r i s o n ,  s t a t e  

c l a i m s  are the e p i t o m e  of r e a s o n a b l e n e s s .

T h e  b a s i c  point, h o w e v e r ,  is that t h e s e  q u e s t i o n s  m u s t  

b e  r e s o l v e d .  T h e  C o n g r e s s i o n a l  p r o c e s s  for r e s o l u t i o n  of  s u c h  

q u e s t i o n s  a l l o w s  t h o r o u g h  c o n s i d e r a t i o n  of  a l l  p o i n t s  of v i ew, a n d  

g e n e r a l l y  p r o d u c e s  a v i a b l e  result.

T h r o u g h  a c t i v e  a d v o c a c y  b y  the st a t e s  a n d  the c o n c e r n e d  

p r i v a t e  sector, s t a t e  j u r i s d i c t i o n  o v e r  the n e w l y  e x p a n d e d  

t e r r i t o r i a l  sea c a n  b e c o m e  a re a l i t y .  If it does, it w i l l  b e  

b e c a u s e  t h o s e  i n t e r e s t e d  in the q u e s t i o n  of s t a t e  a n d  f e d e r a l  o f f  

s h o r e  j u r i s d i c t i o n  v i e w e d  it as a n  o p p o r t u n i t y ,  n o t  a n  o b s t a c l e ,  

a n d  t o o k  t h a t  o p p o r t u n i t y  to m a k e  the s y s t e m  work.

72/ See n.2 supra.

73/ Id .
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THE ROLE OF CONGRESS IN ESTABLISHING U.S. SOVEREIGNTY OVER THE EXPANDED ' TERRITORIAL SEA
J a c k  H . A r c h e r  a n d  J o a n  M . B o n d a r e f f  *

I .  I n t r o d u c t i o n  a n d  B a c k g r o u n d

O n  D e c e m b e r  27 ,  1988,  P r e s i d e n t  R e a g a n  e x t e n d e d  t h e  t e r r i t o r i a l  s e a  o f  t h e  
J n i t c d  S t a t e s  f r o m  t h r e e  t o  t w e l v e  g e o g r a p h i c a l  m i l e s  a n d  a s s e r t e d  U . S .  
o v e r c i g n t y  o v e r  t h i s  n e w  z o n e . 1 T h e  P r e s i d e n t  s t a t e d  t h a t  " | e ] x t e n s i o n  o f  t h e  
e r r i t o r i a l  s e a  by  t h e  U n i t e d  S t a t e s  t o  t h e  l im i t s  p e r m i t t e d  b y  i n t e r n a t i o n a l  l aw  
till a d v a n c e  t h e  n a t i o n a l  s e c u r i t y  a n d  o t h e r  s i g n i f i c a n t  i n t e r e s t s  o f  t h e  U n i t e d  
•tales."1 T h u s ,  t h e  m a j o r  p u r p o s e  o f  t h e  P r o c l a m a t i o n  w a s  t o  p r o v i d e  a  g r e a t e r 
l e f e n s e  p e ri m e t e r  f  o r  t h e  U n i t e d  S t a t e s ,  p r e s u m a b l y  t o  k e e p f o r e i g n  i n t e l l i g e n c e -  
l a t h e r i n g  a n d  n a v a l  v e s s e l s  f a r t h e r  o f f  t h e  c o a s t  o f  t h e  U n i t e d  S t a t e s . '

A t  t h e  s a m e  t i m e ,  t h e  P r e s i d e n t  a s s e r t e d  t h a t  n o t h i n g  in t h e  P r o c l a m a t i o n  
e x t e n d s  o r  o t h e r w i s e  a l t e r s  e x i s t i n g  F e d e r a l  o r  S t a t e  l aw  o r  a n y  j u r i s d i c t i o n ,  
’i g h l s ,  l e g a l  i n t e r e s t s ,  o r  o b l i g a t i o n s  d e r i v e d  t h e r e f r o m . " 4 T h e  P r e s i d e n t ’s 
u l c n t i o n  w a s  t o  e x t e n d  t h e  U . S .  t e r r i t o r i a l  s e a  t o  t w e l v e  m i l e s  s o l e l y  f o r

i
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at A-17. S e e  a l s o  Schachlc, H i s t o r y  o f  t h e  T e r r i t o r i a l  S e a  f r o m  I M o t i o n a l  S e c u r i t y  
P e r s p e c t i v e ,  I Tutu. Sr.* J. 14.1 (1989) (this issue)

•I Ter'itoria l Sea Proclamation, s u p r a  note I
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n l c r n u l i o n u l  l eg a l  a n d  n a t i o n a l  s e c u r i t y  p u r p o s e s  w h i l e  d e n y i n g  o r  l im i t i n g  a n y  
■ffect o f  t h e  P r o c l a m a t i o n  on  d o m e s t i c  l aw . ’

U n c e r t a i n  a b o u t  t h e  u n d e r l y i n g  a u t h o r i t y  o f  t h e  P r e s i d e n t  u n i l a t e r a l l y  t o  
i s s c r t  U . S .  s o v e r e i g n t y  o v e r  t e r r i t o r i a l  l a n d s  a n d  w a t e r s ,  t h e  D e p a r t m e n t  o f  S t a t e  
. o u g h t  t h e  a d v i c e  o f  t h e  D e p a r t m e n t  o f  J u s t i c e ’s  O f f i c e  o f  L e g a l  C o u n s e l  b e f o r e  
s s u a n c e  o f  t h e  P r o c l a m a t i o n /  T h e  D e p a r t m e n t  o f  S t a t e  p o s e d  t h r e e  q u e s t i o n s  
o  b e  a n s w e r e d  by t h e  D e p a r t m e n t  o f  J u s t i c e  ( J u s t i c e ) :

F i r s t ,  d o e s  t h e  P r e s i d e n t  h a v e  t h e  a u t h o r i t y  t o  d e c l a r e ,  by  P r e s i d e n t i a l  
P r o c l a m a t i o n ,  t h e  p r o p o s e d  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a ?

S e c o n d ,  a s s u m i n g  t h e  P r e s i d e n t  d o c s  h a v e  t h e  a u t h o r i t y ,  w h a t  e f f e c t  w o u l d  
s u c h  a  P r o c l a m a t i o n  h a v e  o n  d o m e s t i c  l e g i s l a t i o n ,  s u c h  a s  t h e  C o a s t a l  
Z o n e  M a n a g e m e n t  A c t  ( C Z M A ) ? ’

T h i r d ,  c a n  t h e  P r e s i d e n t  l im i t  t h e  e f f e c t  t h e  P r o c l a m a t i o n  wi l l  h a v e  o n  
d o m e s t i c  l e g i s l a t i o n ? "

5. A  p a r l i r u l u r e o i u ’c r n i i f  the Admin istration before issu ingthel’roclamationwasihc potentia l 
effect of the extension upon the authority of coastal states to manage and protect their coastal 
/ones under the Coastal Zone Management Act of 1972 (CZMA), 16 U.S.C. A. §§ MSI-146-1 (West 
1985 &  Supp. 1989). Under the CZM A , a state with a coastal management program approved l>y 
the federal government has hroad authority to control the activities of federal agencies in and 
affecting the land and water uses and natural resources of the coastal /one, 16 U.S.C. § 1456. S e e  
g e n e r a l l y ,  li ichcnberg and Archer, i h c  F e d e r a l  C o n s i s t e n c y  D o c t r i n e :  C o a s t a l  / . o n e  
M a n a g e m e n t  a n d  " N e w  F e d e r a l i s m " ,  14 licoi.. L .Q . 9 (1987). Dccause the CZM A  does not 
explicitly establish the seaward extent or the coastal zone at the three-mile l im it, hut arguably 
permits an extension of the seaward l im it of the coastal zone in tandem with the expansion of the 
territorial sea. the Admin istration feared an enlargement orthcstatcs'authorityovcrsuch federal
activities. S e e  Memorandum from John K. Van de Kantp, Attorney General, Ca liforn ia 
Department of Justice, to Peter Douglas, Executive Director, Ca liforn ia Coastal Commission 
(March 15,1989) r e p r i n t e d  i n  Saurenman, 77ie E f f e c t s  o f  a T w e l e e - M i l e  T e r r i t o r i a l  S e a  o n  
C o a s t a l  S t a t e  J n r i s d i c t i o n :  W h e r e  D o  M a t t e r s  S t a n d ?  I Tex*. Sea J. 39 (1990) (this issue).

6. Memorandum for Ahruham D. Soracr, I. egal Adviser, Department of Stale from the Office 
of I.egal Counsel, U.S. Department or Justice, (Oct. 4. 1988), prepared for Abraham I). Sofaer.
I.egal Adviser. Department of Slate, (hereinafter Justice Memorandum! reprinted in Kntiec.
I . e g a l  I s s u e s  l i a i s e d  b y  t h e  P r o p o s e d  P r e s i d e n t i a l  P r o c l a m a t i o n  t o  E x t e n d  t h e  T e r r i t o r i a l

S e a ,  IT t x * .  SeaJ. 1 (1990) (this issue).

7 S e e  C ZM A , s u p r a  note 5.
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T h e  J u s t i c e  R e p l y  M e m o r a n d u m  ( Ju s l i i c e  M e m o r a n d u m )  f o u n d  l h a t  t h e  
P r e s i d e n t ’s c o n s t i l u t i o n a l  a u t h o r i t y  t o c o n d u e t  t h e  f o r e i g n  r e l a t i o n s  o f  t h e  U n i t e d  
S t a l e s  p r o v i d e d  t h e  E x e c u t i v e  w i t h  t h e  n e c e s s a r y  a u t h o r i t y  t o  a s s e r t  j u r i s d i c t i o n  
o v e r  a n  e x p a n d e d  t e r r i t o r i a l  s e a ,  c o n s i s t e n t  w i t h  i n t e r n a t i o n a l  l aw . ’ W i t h  
c o n s i d e r a b l y  l e s s  c o n f i d e n c e ,  J u s t i c e  a l s o  f o u n d  a s u f f i c i e n t  r e a s o n  f o r  t h e  
P r e s i d e n t ’s  u n i l a t e r a l  c l a im  o f  s o v e r e i g n l y  o v e r  a n  e x p a n d e d  t e r r i t o r i a l  s e a  ( t h e  
n e w  " / o n e "  f r o m  t h r e e  t o  t w e l v e  m i l e s )  in a  c l a im  o f  " d i s c o v e r y  a n d  o c c u p a t i o n "  
o f  s u c h  t e r r i t o r y . 10 I n  r e s p o n s e  t o  t h e  s e c o n d  q u e s t i o n ,  t h e  J u s t i c e  D e p a r t m e n t  
a c k n o w l e d g e d  l h a t  t h e  i n t e n t i o n  o f  C o n g r e s s  in e n a c t i n g  t h e  C Z M A  w o u l d  
d e t e r m i n e  w h e t h e r  t h e  c o a s t a l  z o n e  w o u l d  a u t o m a t i c a l l y  e x p a n d  u p o n  a n  
e x t e n s i o n  o r  t h e  t e r r i t o r i a l  s e a .  E x a m i n i n g  t h e  h i s t o r y  o f  t h e  A c t ,  J u s t i c e  a r g u e d  
t h a t  " t h e  b e t t e r  v i ew "  w a s  t h a t  C o n g r e s s  h a d  n o  s u c h  i n t e n t i o n ,  b u t  a d m i t t e d  l h a t  
i ts c o n c l u s i o n  w a s  n o t  " f r e e  f r o m  d o u b t . " 11 J u s t i c e  a l s o  a d v i s e d  t h e  A d m i n i s t r a ­
t i on  t o  s e e k  e n a c t m e n t  o f  l e g i s l a t i o n  l h a t  w o u l d  d e c l a r e  t h a t  " n o  f e d e r a l  s t a t u t e  
is a f f e c t e d  by  t h e  P r e s i d e n t ’s p r o c l a m a t i o n ” — a n  a p p a r e n t  a d m i s s i o n  t h a t  t h e  
P r e s i d e n t  l a c k s  t h e  a u t h o r i t y  u n i l a t e r a l l y  t o  l im i t  t h e  P r o c l a m a t i o n ’s e f f e c t  u p o n  
d o m e s t i c  l a w . 11

T h i s  a r t i c l e  f o c u s e s  u p o n  t h e  r o l e  o f  C o n g r e s s  in e s t a b l i s h i n g  t h e  s o v e r e i g n t y  
o f t h e  U n i t e d  S t a t e s  o v e r  n e w  l a n d s  a n d  w a t e r s  — a r o l e  l h a t  J u s l i c e f o u n d  w o u l d  
be  r e s t r i c t e d  t o  i n s t a n c e s  w h e n  C o n g r e s s ,  p u r s u a n t  t o  i t s  c o n s t i t u t i o n a l  
a u t h o r i t y ,  a d m i t s  n e w  s t a t e s  t o  t h e  U n i o n . u  A s  a r g u e d  b e l o w ,  w c  b e l i e v e  t h a t  
C o n g r e s s ’ r o l e  a n d  i n t e r e s t s  in t h e  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a  w e r e  c i t h e r  
i n s u f f i c i e n t l y  a c k n o w l e d g e d  o r  n o t  r e c o g n i z e d  a t  a l l  by  t h e  R e a g a n  A d m i n i s t r a -

9. I d .  at 6-12.

JO. I d .  .<t 12, 14-18. The  Supreme Court has upheld the exercise of jurisdiction by the United 
States over ’discovered" territory pursuant to the Guano Act. S e e  i n f r a  notes 98-103 and accom­
panying text:

By ihe law or nations, recognized by all c iv il ized States, dom in ion of new territory may 
be acquired by discovery and occupation . . . when citizens or subjects of one nation, in 
its name, and by its authority or with its assent, lake and hold actual, continuous and 
useful possession . . .  of territory unoccupied by any other government or its citizens....

Jones v U.S., 137 U.S. 202,212(1890).

11. Justice Memorandum, s u p r a  note 6, at 2, 36. A contrary view is held by the Ca liforn ia
Department of Justice. S e c  Saurenman, s u p r a  note 5.

12 Justice Memorandum, i d .  at 37.
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l i o n  a n d  in t h e  J u s t i c e  M e m o r a n d u m .  W e  e x a m i n e  p a r t  o f  t h e  h i s t o r i c a l  r e c o r d  
c o n s i d e r e d  in t h e  J u s t i c e  M e m o r a n d u m ,  a n d  c o n c l u d e  t h a t  C o n g r e s s  m u s t  p l a y  
i t r ,c i $ j i t u t i o n a I  r o l e  w h e n  t h e  s o v e r e i g n t y  o f  t h e  U n i t e d  S t a t e s  is e x t e n d e d  t o  a 
g r e a t i y  e x p a n d e d  t e r r i l t  *-ial s e a .  F in a l l y ,  w e  d i s c u s s  b r i e f l y  t h e  e x t e n s i o n  o f  t h e  
t e r r i t o r i a l  s e a  i n t h e  c o n t e x t  o f  t h e  s e r i o u s  c o a s t a l  a n d  o c e a n  r e s o u r c e  m a n a g e ­
m e n t  po l i c y  i s s u e s  t h a t  h a v e  o c c u p i e d  f e d e r a l  a n d  s t a t e  o f f i c i a l s ,  C o n g r e s s ,  t h e  
c o u r t s ,  i n t e r e s t  g r o u p s ,  a n d  t h e  p u b l i c  f o r  m a n y  y e a r s .  O n  t h e  b a s i s  o f  t h i s  
a n a l y s i s ,  (1 )  w e  c o n c l u d e  t h a t  C o n g r e s s  h a s  t h e  a u t h o r i t y  a n d  t h e  d u l y  t o  ac t  t o  
r e s o l v e  a n y  u n c e r t a i n l y  a b o u t  t h e  s o v e r e i g n  s t a t u s  o f  t h e  n e w  " / o n e "  f r o m  t h r e e  
t o  t w e l v e  m i l e s  a n d  ( 2 )  w e  r e c o m m e n d  t h a t  C o n g r e s s  s h o u l d  a l s o  s e e k  t o  r e s o l v e  
a t  l e a s t  s o m e  o f  t h e  f u n d a m e n t a l  p o l i c y  i s s u e s  t h a t  c u r r e n t l y  d i v i d e  t h e  e x e c u t i v e  
a n d  t h e  s t a t e s  w i t h  r e s p e c t  t o  c o a s t a l  a n d  o c e a n  r e s o u r c e  m a n a g e m e n t . '*

A.  T he  U . S .  T e r r i t o r i a l  Sea

U n t i l  t he  R e a g a n  T e r r i t o r i a l  S e a  P r o c l a m a t i o n ,  t h e  U n i t e d  S t a t e s  h a d  a lw a y s  
m a i n t a i n e d  a t h r e e  m i l e  t e r r i t o r i a l  s e a .  T h e  U . S .  t e r r i t o r i a l  s e a  w a s  i n i t i a l l y  
e s t a b l i s h e d  by  t h e  W a s h i n g t o n  A d m i n i s t r a t i o n  i n r e s p o n s e  t o  p r e s s u r e  f r o m  t h e  
F r e n c h  a n d  B r i t i s h  G o v e r n m e n t s  t o  d e c l a r e  h o w  f a r  s e a w a r d  f r o m  i t s  s h o r e s  t h e  
U n t i e d  S t a t e s  w o u l d  e x t e n d  i t s  " t e r r i t o r i a l  p r o t e c t i o n . " 14 S e c r e t a r y  o f  S t a t e  
J e f f e r s o n  s e n t  l e t t e r s  t o  t h e  F r e n c h  a n d  B r i t i s h  " p r o v i s i o n a l l y "  f i x i n g  t h e  l im i t  a t  
" o n e  s e a  l e a g u e  o r  t h r e e  g e o g r a p h i c a l  m i l e s  f r o m  t h e  s c a - s h o r e s .  T h i s  
" p r o v i s i o n a l "  t h r e e  m i l e  U . S .  m a r g i n a l  o r  t e r r i t o r i a l  s e a  l a s t e d  l o r  a l m o s t  t w o  
h u n d r e d  y e a r s .

T h e  R e a g a n  P r o c l a m a t i o n  r e p r e s e n t s  a  c h a n g e  in l o r . g : : l a n d i ng  U . S .  po l i cy  
w h i c h  m a y  b e  a t t r i b u t e d  b o t h  t o  a  c h a n g i n g  p e r c e p t i o n  of U.S.  n a t i o n a l  s e c u r i t y  
i n t e r e s t s  a n d  t o  c h a n g i n g  p r i n c i p l e s  o f  i n t e r n a t i o n a l  l aw . ' 7 A  tw e l v e  m i l e

14. Many of l l icsc issues are analyzed in Pkulf.eoinos, National C osh « » .  on i h i .  S i  ails ami A n 
lixTKNoto l F.KHnoRiAi.Si>. D lc. 'M  1. I985.Tf.xasA&M UniversiivTAMU-SG-87-1 14(March 1987).

15. S e e  i n f r a  nolc 49 and accompanying text.

16. U.S. v. Ca l iforn ia . 332 U.S. 19,33 (1947) cit ing letter rrom Thomas Jefferson to the l lritish
Foreign Min ister (Nov. 8, 1793); For an interesting account of the circumstances leading in  this
in it ia l assertion of the U.S. territorial sea. sec Justice Memorandum, s u p r a  note 6, at 6-11.
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t e r r i t o r i a l  s e a  is  n o w  c o n s i s t e n t  w i t h  t h e  m o d e r n  p r a c t i c e  o f  n a t i o n s , 1'  c u s t o m a r y  
i n t e r n a t i o n a l  l a w , 19 a n d  U .S .  o c e a n  p o l i c y . 10 A c c o r d i n g l y ,  w e  d o  n o t  q u e s t i o n  t h e  
r i gh t  o f  t h e  U n i t e d  S t a t e s  a s  a  s o v e r e i g n  n a t i o n  t o  e x t e n d  i t s t e r r i t o r i a l  s e a  l o  
tw e l v e  m i l e s  a s  a  m a t t e r  o f  i n t e r n a t i o n a l  l aw .  O u r  i n q u i r y  c o n c e r n s ,  r a t h e r ,  t he  
c a p a c i t y  o f  t h e  p o l i t i c a l  b r a n c h e s  o f  t h e  U . S .  g o v e r n m e n t  t o  a c q u i r e  n e w  l a n d s  
a n d  w a t e r s  o n  b e h a l f  o f  t h e  U n i t e d  S t a t e s  a s  s o v e r e i g n  t e r r i t o r y .

I h e  i s s u e  o f  w h i c h  p o l i t i c a l  a g e n c y  h a s  t h e  c a p a c i t y  l o  a c q u i r e  n e w  t e r r i t o r y  
on  b e h a l f  o f  t h e  U n i t e d  S t a l e s  a r i s e s  b e c a u s e  o f  t h e  n a t u r e  o f  t h e  t e r r i t o r i a l  s ea  
in i n t e r n a t i o n a l  l aw .  W i t h i n  i t s  t e r r i t o r i a l  s e a ,  a n a t i o n  e x e r c i s e s  v i r t u a l l y  
c o m p l e t e  s o v e r e i g n l y . 11 A  n a t i o n ' s  a u t h o r i t y  in i t s  t e r r i t o r i a l  s e a  is e q u i v a l e n t  t o  
t h e  a u t h o r i t y  it e x e r c i s e s  w i t h i n  i t s  t e r r e s t r i a l  t e r r i t o r y ,  s u b j e c t  o n l y  t o  t h e  r i gh t  
of i n n o c e n t  p a s s a g e  f o r  f o r e i g n  v e s s e l s . ” T h u s ,  t h e  e x t e n s i o n  by  t h e  U n i t e d  
S t a l e s  o f  i t s  t e r r i t o r i a l  s e a  f r o m  t h r e e  t o  tw e l v e  m i l e s  is t h e  s a m e  a s  t h e  
a c q u i s i t i o n  o f  a  n e w  " z on e "  o f  m a r i n e  t e r r i t o r y  c i r c l i n g  t h e  U n i t e d  S t a t e s ,  i t s 
t e r r i t o r i e s ,  a n d  p o s s e s s i o n s . 15

B. T h e  U . S .  C o n s t i t u t i o n

T h e  U .S .  C o n s t i t u t i o n  d o c s  n o t  e x p r e s s l y  a d d r e s s  t h e  a u t h o r i t y  o f  t h e  U n i t e d  
S t a t e s  t o  a c q u i r e  n e w  t e r r i t o r y ;  t h e r e f o r e ,  it s h o u l d  n o t  b e  s u r p r i s i n g  t h a t  
q u e s t i o n s  h a v e  a r i s e n  a t  t i m e s  i n  t h e  N a t i o n ’s  h i s t o r y  r e s p e c t i n g  t h e  b r a n c h  o r  
b r a n c h e s  o f  g o v e r n m e n t  w h i c h  s h o u l d  b e a r  t h i s  r e s p o n s i b i l i t y . 14 In f a c t ,  t h i s

IS. One hundred and seven nations, inc luding the United Stales, now cla im a Iwclvc-milc 
Icm tor iu l sea. E x a m i n a t i o n  o f  t h e  P r e s i d e n t ' s  P r o c l a m a t i o n  E x t e n d i n g  m e  T e r r i t o r i a l  
Sii/ ii f  t h e  L n i t e d  S t a t e s  f r o m  J ■ T o  1 2 - M i l e s :  H e a r i n g s  B e f o r e  t h e  S u b e o m m .  o n

e a n a g r a p h y  t h e  C o m m ,  o n  M e r c h a n t  M a r i n e  a n d  F i s h e r i e s ,  10/st Cong.. 1st Sess. 136
11 'a'1) (statement of Brian J. Hoyle, Director. Ofrice of Ocean t aw and Policy. U.S. Department 
■ 4 Male).

I'* S e e  2 Iti siAirMf.Ni (Third) hi Fiikmhn Ki iaiions I aw §§ S| |.5I2( I9K6).

Sec Statement by the President on U.S. Ocean Policy. 19 Wt.tm.v Comp. Ph is . Doe. 383-85 
i M u  1-1.19*3).

-1 2 KisiAiFupsr (Ti i ihd) of Fohi ion Rfi.aiions Law § 512.comment at 36(1986).

. ‘ I d  S e e  a l s o  Justice Memorandum, s u p r a  note 6, at 2-5.

'1 JuMite Memorandum, s u p r a  note 6, at 12.

• <> M ihi hi and, CoMiii inmNAi l ’uwi ha ami Wnhim An airs 52 ( I'M')), W W i i i i i i  i .hds , Tmi
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i s s u e ,  i l i s  s a i d ,  s e r i o u s l y  t r o u b l e d  P r e s i d e n t  J e f f e r s o n  i n t h e  c a s e  o f  t h e  
L o u i s i a n a  P u r c h a s e . "  T h e  m a t t e r  w a s  s o o n  r e s o l v e d ,  h o w e v e r ,  w h e n  C h i e f  
J u s t i c e  M a r s h a l l  s u s t a i n e d  t h e  p o w e r  o f  t h e  U n i t e d  S t a l e s  t o  a c q u i r e  n e w  
t e r r i t o r y  o n  t h e  b a s i s  o r  i t s  t r e a t y  a n d  w a r - m a k i n g  p o w e r s . 1* S u c h  p o w e r  m a y  a l s o  
b e  c o n s i d e r e d  t o  i n h e r e  i n  t h e  a u t h o r i t y  o f  a  s o v e r e i g n  n a t i o n . ”

A c c o r d i n g l y ,  i l  i s  n o  l o n g e r  o p e n  t o  q u e s t i o n  l h a t  t h e  U n i t e d  S t a t e s  m a y  
a c q u i r e  n e w  l a n d s  a n d  w a t e r s  d e s p i t e  t h e  l a c k  o f  e x p l i c i t  c o n s t i t u t i o n a l  a u t h o r i t y  
a d d r e s s i n g  t h e  g o v e r n m e n t ’s  a c q u i s i t i o n  o f  n e w  t e r r i t o r y . "  T h e  r e c o r d  o f  U . S .  
t e r r i t o r i a l  a c q u i s i t i o n s ,  h o w e v e r ,  d o e s  n o t  a u t h o r i t a t i v e l y  d e t e r m i n e  w h e t h e r  t h e  
e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  m a y  e x e r c i s e  t h i s  r i g h t  i n d e p e n d e n t l y  o f  t h e  
C o n g r e s s .  F u r t h e r ,  n o t h i n g  in t h i s  r e c o r d  s u g g e s t s  l h a t  t h e  C o n g r e s s  is p r o h i b i ­
t e d  f r o m  o r i g i n a t i n g  l e g i s l a t i o n  t o  i n c o r p o r a t e  n e w  t e r r i t o r y  i n t o  t h e  U n i t e d  
S t a t e s  a n d  m u s t  d e f e r  t o  t h e  P r e s i d e n t  in t h i s  m a t t e r .  T h i s  r e c o r d ,  a n d  t h e  
c o n s t i t u t i o n a l  o r  o t h e r  a u t h o r i t y  u p o n  w h i c h  c e r t a i n  t e r r i t o r i a l  e x p a n s i o n s  h a v e  
b e e n  g r o u n d e d ,  is  d i s c u s s e d  b e l o w .

I I . A s s e r t i n g  S o v e r e i g n t y  o v e r  N e w  T e r r i t o r y

D e s p i t e  t h e  l a c k  o f  e x p l i c i t  c o n s t i t u t i o n a l  a u t h o r i t y ,  c e r t a i n  p o w e r s  in t h e  
C o n s t i t u t i o n  a c t i n g  s i n g l y  o r  i n c o m b i n a t i o n  h a v e  b e e n  f o u n d  t o  a u t h o r i z e  b o t h  
t h e  a c q u i s i t i o n  o f  a n d  t h e  e x t e n s i o n  o f  U . S .  s o v e r e i g n t y  o v e r  n e w  t e r r i t o r y .  
T h e s e  p o w e r s  i n c l u d e  t h e  f o l l ow i n g :

1. T h e  p o w e r  o f  t h e  C o n g r e s s  t o  a d m i t  n e w  s t a t e s  i n t o  t h e  U n i o n ; " '

2. T h e  p o w e r  l o  d e c l a r e  a n d  c a r r y  o n  w a r ; 5" a n d

25. S e e  Downes v. Hidwcll . 182 U.S. 244. 252-253 (1901) for a discussion of the history of the 
Louis iana Purchase.

26. American Insurance Co. v. Canter. 26 U.S. ( I Pel.) 511,542 (1828).

27. Mormon Church v. U.S.. 136 U.S. I. 42-43 (1890); Jones v. U.S.. 137 U.S. 202.212 (1890); 
Downesv . B idwcll . 182 U.S. 244 (1001); U.S. v. Curtiss-Wright Export Corp.. 200 I  S. 304. 318
(1036).

28. Wilson v. Shaw. 204 L .S. 24. 32 (1007).

20 L S. Ciisvi, .art. I V . §3.cl. I.

T h e  R o l e  o f  C o n g r e s s I
3.  T h e  p o w e r  o f  t h e  P r e s i d e n t  t o  m a k e  t r e a t i e s  w i t h  t h e  a d v i s e  a n d  

c o n s e n t  o f  t h e  S e n a t e . 1'

In a d d i t i o n  t o  t h e s e  c o n s t i t u t i o n a l  p o w e r s ,  t h e  i n h e r e n t  s o v e r e i g n  p o w e r  
a c q u i r e  t e r r i t o r y  b y  " d i s c o v e r y  a n d  o c c u p a t i o n "  h a s  b e e n  r e c o g n i z e d . ”

T h e  U n i t e d  S t a t e s  h a s  a c q u i r e d  n e w  t e r r i t o r y  a n d  e x t e n d e d  i t s  s o \  e r e i g n t y  
e x e r c i s i n g  a l l  o f  t h e s e  p o w e r s .  P u r s u a n t  t o  i t s  a u t h o r i t y  t o  a d m i t  n e w  s t a t i  
C o n g r e s s  a c q u i r e d  a n d  e x t e n d e d  t h e  s o v e r e i g n t y  o f  t h e  U n i t e d  S t a l e s  o v e r  T e x  
a n d  H a w a i i  by  e n a c t i n g  j o i n t  r e s o l u t i o n s ,  p r e s e n t e d  t o  a n d  a p p r o v e d  by  tl 
P r e s i d e n t . ” In t h e  c a s e  o f  t e r r i t o r y  a c q u i r e d  by  t h e  U n i t e d  S t a l e s  t h r o u g h  w;> 
s o v e r e i g n t y  h a s  b e e n  e s t a b l i s h e d  t h r o u g h  t r e a t i e s  o r  c e s s i o n ,  n e g o t i a t e d  by  ll 
P r e s i d e n t  a n d  a p p r o v e d  by  t h e  S e n a t e . ”

T h e  m o s t  e x t e n s i v e  a c q u i s i t i o n s ,  h o w e v e r ,  h a v e  b e e n  a c c o m p l i s h e d  b y  u s e  • 
th e  t r e a t y - m a k i n g  p o w e r .  By t r e a t y ,  t h e  U n i t e d  S l a t e s  h a s  a c q u i r e d  t h e  L o u b  
an a  P u r c h a s e , ” t h e  G a d s d e n  P u r c h a s e , 58 t h e  O r e g o n  T e r r i t o r y , ” C a l i f o r n i a

31. U.S. Const., art. I I .  §2. cl. 2.

32. W. Wiii-oi'ohby,s u p r a  note 24, at 408.

33. Texas was added to the Union by jo int resolution of the Congress in 1845. Joint Res. 8 
Slat. 797 (1845). Hawaii was made a territory of the United States by jo in t resolution in 180 
N.J. Res. 55.30 Stat. 750 (1898). See i n f r a  notes 84-97 and accompanying text for a f ull discussn 
of the cases of T e x a s  and H a w a i i .

34. Guam, for example, was acquired by the United Slates through a treaty of cesso
concluding the war with Spain. Treaty of Paris, U.S.-Spuin. Dec iO, 1898. art. I I ,  30 Slat. 175
I S. No. 343. According to one legal writer, after an extensive review of the cases involvn
extensions of U.S. territory as a result of conquest, “In those cases the princip le was establish!
that, while military occupation may give the conqueror all rights of sovereignty.it can riot give hi
sovereignly itself, which remains unchungetl until formal cession results from treaty or permanc>
conquest uncontroverted by arms." Reno, T h e  P o w e r  o f  t h e  P r e s i d e n t  T o  A c q u i r e  A n
G o v e r n  T e r r i t o r y ,  9 Geo. Wash. I.. Rev. 251. 254 (1941).

.35. Cession of Louisiana Treaty, Apr i l 30. 1803, U.S.-France, art. 1,8 Slat. . 00-201, T.S. N<86.

.36. Gadsden Treaty. Dec. 30. 1853. U.S.-Mexico. art. I .  10 Slat. 1031-1032. T.S. No. 208.

.37. Oregon Treaty, June 15. 1846. U.S.-United K ingdom, art. I . 9 Slat. 869. T.S. No. 120.

18. Treaty of Guadalupe l l ig n ldn . Ecb 2. 1848. U S -Mexico,art 5,9 Sint. 922.926-27. T.S. V
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A l a s k a , *  t h e  P a n a m a  C a n a l  Z o n e , * 0 a n d  t h e  V i r g i n  I s l ands .* '  A s  n o t e d  a b o v e ,  i hc 
U .S .  S u p r e m e  C o u r t  e a r l y  r e c o g n i z e d  t h e  t r e a t y - m a k i n g  p o w e r s  o f  t h e  C o n s t i t u ­
t i o n  a s  a u t h o r i z i n g  t h e  f i r s t  l a r g e  t e r r i t o r i a l  a c q u i s i t i o n  b y  t h e  U n i t e d  S t a t e s  • the 
L o u i s i a n a  P u r c h a s e . "  By 1907,  t h e  C o u r t  n o t e d  t h a t  i t  w a s  " l o o  l a t e  i n  t h e  history 
o f  t h e  U n i t e d  S l a t e s  t o  q u e s t i o n "  t h e  N a t i o n ’s  r i g h t  t o  a c q u i r e  n e w  l a n d s  h>
t r ea ty . * ’

C o m m o n  t o  t h e  s e v e r a l  c o n s t i t u t i o n a l  p o w e r s  b r i e f l y  d i s c u s s e d  a b o v e  is thc 
n c c c s s i t y  o f  a c t i o n  by  b o t h  t h e  E x e c u t i v e  a n d  t h e  C o n g r e s s  t o  a c q u i r e  new 
t e r r i t o r y .  In t h e  c a s e  o f  t e r r i t o r y  a c q u i r e d  by  t r e a t y ,  a t  l e a s t  o n e  H o u s e  of 
C o n g r e s s ,  t h e  S e n a t e ,  m u s t  a p p r o v e  t h e  t r e a t y  p r e s e n t e d  by  t h e  P r e s i d e n t  by two- 
t h i r d s  m a j o r i t y  o f  s en a to r s . **  L a c k i n g  a p p r o v a l ,  t h e  E x e c u t i v e  is c h e c k e d  in i n  
d e s i r e  t o  a c q u i r e  n e w  t e r r i t o r y . * 5 I n  t h e  c a s e  o f  t e r r i t o r y  a c q u i r e d  b y  m e a n s u f  
l e g i s l a t i v e  a c t i o n  b y  t h e  C o n g r e s s  t o  a d m i t  n e w  s t a t e s ,  t h e  P r e s i d e n t  m a y  v e t o  the 
l e g i s l a t i o n  a n d  d e f e a t  t h e  a c q u i s i t i o n  o f  n e w  t e r r i t o r y ,  s u b j e c t  o f  c o u r s e  l o a n  
o v e r r i d e  u n d e r  t h e  C o n s t i t u t i o n  b y  a t w o - t h i r d s  m a j o r i t y  o f  b o t h  H o u s e s  of 
C on g r e s s . * 4

A .  P r e s i d e n t i a l  C l a i m s

T h c e x t e n s i o n  o f  t h e  t e r r i t o r i a l  s e a ,  h o w e v e r ,  w a s  c a r r i e d  o u t  b y  t h e  P re s i de n t  
a c t i n g  i n d e p c n d c n t l y f r o m  C o n g r e s s .  A c c o r d i n g  t o  t h e v i e w  a r g u e d  in t h e  Jus t i ce 
M e m o r a n d u m ,  C o n g r e s s  i n  e f f e c t  h a s  n o  r o l e  o f  a n y  k i n d  t o  p l a y  in t h e  ex t ens ion  
o f  s o v e r e i g n l y  t o  t h i s  l a r g e ,  n e w  " z o n e ” o f  t e r r i t o r y ,  n i n e  m i l e s  w i d e  s u r r o u n d i n g

39. Cession of Alaska Treaty, March 30, 1867, U.S.-Russia, art. I ,  I S  Slat. 539, T.S N o  v u

40. Isthmian Canal Treaty, Nov. 18. 1903. U.S.-Panama, art. 2 3. 33 Stal. 2234-5. '1 .S. No «•

41. Cessior. of Dan ish West Indies Treaty, Aug. 4, 1916, U.S.-Denmark, art. 1, 39 S i j i  |7W 
T.S. No. 629.

42. Am er ican  In s u r a n t  e  C o .  C o o l e r ,  su p ra  note 26.

43. Wilson v. Shaw. 204 U.S. 24, 32 (1907).

44. U.S. Const., art I I .  §2. cl. 2.

45. For example, the first attempt to annex Texas by treaty was defeated in the Senate v .  
i n f r a  note 85 and accompanying text.
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is Na t ion » shore s . * ’ T o  s u p p o r t  t h i s  c l a im  o f  e x e c u t i v e  b r a n c h  a u t h o r i t y  t o  ac t  
«« i t c r j l l y .  J u s t i c e  r e l i c s  u p o n  t h e  f o l l o w i n g  i n s t a n c e s  o f  p a s t  P r e s i d e n t i a l  
k  • ns ( I ) t h e  c l a im  a d v a n c e d  b y  t h e  W a s h i n g t o n  A d  m i n i s t r a t i o n  a n d  e v i d e n c e d  

t J e f f e r s o n  l e t t e r s  t o  a t h r e e - m i l e  t e r r i t o r i a l  s e a ;  a n d  ( 2 )  t h e  " d i s c o v e r y  a n d  
» . pal i on* o f  M i dw a y  a n d  W a k e  I s l a n d s .  W e  e x a m i n e  e a c h  o f  t h e s e  i n s t a n c e s
S A

I I v  J e f f e r s o n  C l a im

'  «K i a r y  o f  S l a t e  J e f f e r s o n  i s  g e n e r a l l y  c r e d i t e d  w i t h  a s s e r t i n g  t h e  N a t i o n ’s 
i • 11-*.»t h r e e  m i l e  m a r g i n a l  o r  t e r r i t o r i a l  s e a  in w h i c h  t h e  " t e r r i t o r i a l  p r u l e c -  
• i i he  U n i t e d  S t a l e s  s ha l l  b e  e x e r c i s e d . ”*" T h e  c l a im  w a s  f i r s t  p u t  f o r t h  in 
k ‘ ‘ I r um  J e f f e r s o n  t o  t h e  B r i t i s h  a n d  F r e n c h  F o r e i g n  M i n i s t e r s ,  c o n t a i n i n g  

Bowing  s t a t e m e n t :

' P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ,  t h i n k i n g  l h a t  b e f o r e  it s h a l l  b e  f i n a l l y  
. i d i d  t o  w h a t  d i s t a n c e  f r o m  o u r  s e a s h o r e s  t h e  t e r r i t o r i a l  p r o t e c t i o n  o f

• I n i t cd  S t a t e s  s ha l l  b e  e x e r c i s e d ,  i l  w i l l  b e  p r o p e r t o e n l e r i n t o f r i c n d l y  
n i t  r e n t e s  a n d  e x p l a n a t i o n s  w i t h  t h e  p o w e r s  c h i e f l y  i n t e r e s t e d  i n  t h e

• ••cation of  t h e  s e a s  o n  o u r  c o a s t s .

I h e  g r e a t e s t  d i s t a n c e  t o  w h i c h  a n y  r e s p e c t a b l e  a s s e n t  a m o n g  n a t i o n s  
»• K e n  at  a n y  l im e  g i v e n ,  h a s  b e e n  t h e  e x t e n t  o f  t h e  h u m a n  s i g h t ,
■ i im j t c d  al u p w a r d s  o f  t w e n t y  m i l e s ,  a n d  t h e  s m a l l e s t  d i s t a n c e ,  I b e l i e v e ,  

.M i n n d  by an y  n a t i o n  w h a t e v e r ,  i s  t h e  u t m o s t  r a n g e  o f  a c a n n o n  ba l l ,
* ' uj l l y s t a t e d  a s  o n e  s e a  l e a g u e .  . . . R e s e r v i n g ,  h o w e v e r ,  t h e  u l t i m a t e
i k n i  of t hi s  f o r  f u t u r e  d e l i b e r a t i o n ,  t h e  P r e s i d e n t  g i v e s  i n s t r u c t i o n s  l o  
'  - J l i c c r s  a c t i n g  u n d e r  h i s  a u t h o r i t y  t o  c o n s i d e r  t h o s e  h e r e t o f o r e  g i v e n
■ 9i as  r e s t r a i n e d  f o r  t h e  p r e s e n t  t o  t h e  d i s t a n c e  o f  o n e  s e a  l e a g u e  o r

g e o g r a p h i c a l  m i l e s  f r o m  t h e  s e a s h o r e s . * 1

* . J o  no t  q u e s t i o n  t h a t  t h e  t h r e e  m i l e  U .S .  t e r r i t o r i a l  s e a  d a l e s  f r o m  t h e  
tr- o i o a o f  t e r r i t o r i a l  j u r i s d i c t i o n  m a d e  in t h e  J e f f e r s o n  l e t t e r s . 50 T h i s  a s s e r t i o n

I . o u t  Memorandum, s u p r a  note 6, at 21-22.

•• 11 or i\ l rum Secretary Jefferson to British and French Ministers, dated November 8,1793, 
• n J  m I I S|,Hi«r, Dim.sTOF Internationa! I.aw,§ 145, at 7112 (1906) | hereinafter J. Moo«r|.

J
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by  [ h e  W a s h i n g t o n  A d m i n i s l  r a t i o n  s o u g h t  t o  p r e s e r v e  U . S .  n e u t r a l i t y  a s  w e l l  a s  
t o  p r o v i d e  " t e r r i t o r i a l  p r o t e c t i o n , "  a n d  C o n g r e s s  q u i c k l y  ac t ed ,  t o  l e g i s l a t e  t h e  
c l a im  p u l  f o r t h  by  J e f f e r s o n  in 1793 by  e n a c t i n g  t h e  N e u t r a l i t y  A c t  of I 7 94 . ' 1 
T h i s  i n i t i a l  c l a im  o f  j u r i s d i c t i o n  h a s  r i p e n e d  o v e r  t i m e  i n t o  a c l a im  o f  s o v e r e i g n t y  
o v e r  t h e  t e r r i t o r i a l  s e a ,  a c k n o w l e d g e d  a n d  a c t e d  u p o n  by  t h e  e x e c u t i v e ,  
l e g i s l a t i v e ,  a n d  j u d i c i a l  b r a n c h e s  o f  t h e  U n i t e d  S t a l c s g o v e r n m e n l . 5’’ B u t  it i s n o t  
c l e a r  w h e t h e r  J e f f e r s o n  a n d  t h e  W a s h i n g t o n  A d m i n i s t r a t i o n  i n t e n d e d  to  a s s e r t  
U . S .  j u r i s d i c t i o n  t o  o n e  s e a  l e a g u e  f o r  d e f e n s i v e  p u r p o s e s  o n l y  o r  t o  a c q u i r e  n e w  
t e r r i t o r y  s u b j e c t  t o  U .S .  s o v e r e i g n t y  t h r e e  m i l e s  s e a w a r d . ” O n e  c o n t e m ­
p o r a n e o u s  U .S .  S u p r e m e  C o u r t  d e c i s i o n ,  c i t e d  i n t h e  J u s t i c e  M e m o r a n d u m ,  
s p e a k s  o f  t h e  a u t h o r i t y  o f  a n a t i o n  w i t h i n  i t s  o w n  t e r r i t o r i a l  s e a  a s  " a b s o l u t e  a n d  
e x c l u s i v e . B u t  in l i g h t  o f  P r e s i d e n t  J e f f e r s o n ’s ,w e l l - k n o w n  m i s g i v i n g s  a b o u t  t h e  
c o n s t i t u t i o n a l  a u t h o r i t y  o f  t h e  U n i t e d  S t a t e s  t o  a c q u i r e  t h e  L o u i s i a n a  T e r r i t o r y , ”

51. I Stats. 3SI .June 5.1794. The Neutrality Act conferred jurisdiction upon federal courts to 
decide cases of captures made ’within the waters of the United Stales, or with in a marine league 
of the coasts or shores thereof.’ S e e  a l s o  Fisher, U n d e r s t a n d i n g  t h e  l l o l e  o f  C o n g r e s s  i n  
F o r e i g n  P o l i c y .  11 Cito. Mason L '. l..  R ev . 153. 158(1988): ’Th is policy (oT extending jurisdiction 
over the marginal sea) was not a presidential monopoly; it was shared with Congress.’

52. U.S. v. C a l i f o r n i a , 332U.S. 19, 34 n. 18; Jones v, U.S.. 137 U.S. 202, 212 (1890).

53. The Justice Memorandum dearly distinguishes between the exercise by the United States 
of ’ju r isd ic t ion ’ over an area and the claim of ’sovereignty' over territory. The President’s 
authority to extend the jur isd iction of the United Stales from three to twelve miles in accordance 
with international law is not in serious dispute. Justice Memorandum, s u p r a  note <>, at 6-12. 
There are, as noted in the Memorandum, well-established precedents for the exercise of such 
jurisdictional authority by the President, inc lud ing the Truman Fisheries Proclamation of 1945 
r e p r i n t e d  i n  4 M. Whiteman, Digest or International Law 954-55 (1965), the Truman Proclamation 
tin the Natural Resources of the Continental Shelf, Proclamation No. 2667, 3 C .F .R  67 (1945). 
and, in contemporary history, the 1983 Reagan E E Z  Proclamation, I’roc. No. 5030, .3 C .F .R . § 22 
(1984).

54. In Church v. 11 nbbart. 6 U.S. (2 Crunch) 187, 234 (1804), the U.S. Supreme Court 
acknowledged that Portugal might sci/c a U.S. vessel "beyond the range of its batteries” in order 
to uphold a law proh ib it ing trade with its colonies, on the ground that the ’ law of nations* 
recognized a nation’s right to take measures for its own security even beyond the limits of itf 
marginal or territorial sea. The statement lhat the right of a nation within its own territory to 
protect itself is ’absolute and exclusive* was offered to demonstrate that there was no question 
that Portugul possessed authority loseize foreign vessels v io lat ing its laws w ith in the marginal sea.

55. S e e  s u p r a  notes 25 and .35. S e e  a l s o ,  e . g . ,  F. Brown, The Constiiutionai History or the 
Louisiana Pcrchasi 1803-1812 28-9 (1920) (Jefferson believed "that Congress did not have the power 
of admitting new states into the Union outside the territory owned at the time of the adoption of

fiih: Roi.f o f  CoNotthss 12

a n d  t h e  f a c t  l h a t  in l a t e  c i g h t c e n t h - c c n t u r y  i n t e r n a t i o n a l  l e g a l  p r a c t i c e  ihi 
t e r r i t o r i a l  n a t u r e  o f  t h e  m a r g i n a l  s e a  w a s  u n c l e a r , ' "  it is u n l i k e l y  l h a t  J e f f c r s o i  
t h o u g h t  t h a t  h e  h a d  a c q u i r e d  n e w  t e r r i t o r y  o n  b e h a l f  o f  t h e  U n i t e d  S t a l e s  m e r e l ;  
by i n f o r m i n g  t h e  F r e n c h  a n d  B r i t i s h  m i n i s t e r s  o f  t h e  U n i t e d  S t a t e s ’ i n t e n t i o n  li 
c l a im n e u t r a l i t y  a n d  t o  d e f e n d  i t s c o a s t  o u t  t o  o n e  s e a  l e a g u e . ”

Il c a n n o t  b e  d e m o n s t r a t e d  w i t h  a n y  c e r t a i n t y  t h a t  J e f f e r s o n  w a s  a s s c r t i n j  
s o v e r e i g n t y  o v e r  t h e  t h r e e - m i l e  m a r g i n a l  s e a  r a t h e r  t h a n  a s s e r t i n g  t h e  r i g h t  o f  t in 
U n i t e d  S t a l e s  l o  p r e s e r v e  i t s  n e u t r a l i t y  a n d  t o  l a k e  c e r t a i n  d e f e n s i v e  a c t i o n -  
w i th in  i t s  m a r g i n a l  s e a  e x t e n d i n g  t h r e e  m i l e s  f r o m  s h o r e .  T h e r e f o r e ,  tht  
J e f f e r s o n  l e t t e r s  d o  n o t  c o n s t i t u t e  a  c o n v i n c i n g  p r e c e d e n t  f o r  t h e  c l a im  l h a t  the 
P r e s i d e n t  m a y  u n i l a t e r a l l y  e s t a b l i s h  U . S .  s o v e r e i g n t y  o v e r  t h i s  n e w  " / o n e . "  Ov c i  
l ime,  a n d  w i t h  t h e  c h a n g e  in p r a c t i c e  a m o n g  n a t i o n s  r e s p e c t i n g  t h e  s t a t u s  o f  t h t  
m a r g in a l  s e a ,  t h e  s o v e r e i g n t y  o f  a c o a s t a l  s t a l e  o v e r  i t s  t e r r i t o r i a l  s e a  h a s  b e e r  
r e c o g n i z e d ;  b u t  it w a s  n o t  s o  in 1793.

2. "D i s c o v e r y  a n d  O c c u p a t i o n "

J u s t i c e  h a s g r o u n d e d  t h e  P r e s i d e n t ’s  u n i l a t e r a l  e x t e n s i o n  o f  t h e  t e r r i t o r i a l  sc; 
I r o in  t h r e e  t o  tw e l v e  m i l e s  in t h e  r i g h t  o f  n a t i o n s  l o  a c q u i r e  t e r r i t o r y  b) 
"d i s cove ry  a n d  o c c u p a t i o n . " 5* W e  e x a m i n e  t h e  tw o  i n s t a n c e s  c i t e d  by  J u s t i c e  i n it.* 
M e m o r a n d u m  a n d  c o n s i d e r  t h e  r e l e v a n c y  o f  t h e s e  p r e c e d e n t s  t o  t h e  n e w  " z on e '  
I r om t h r e e  t o  tw e l v e  m i l e s  o f f s h o r e .

a. M i d w a y  /stands

A c c o r d i n g  I o  i n t e r n a t i o n a l  l e g a l  r e c o r d s ,  M i d w a y  I s l a n d s ,  s i t u a t e d  a b o u t  1,101 
mi les  w e s t  o f  H o n o l u l u ,  w e r e  f o r m a l l y  o c c u p i e d  by  t h e  c a p t a i n  a n d  c r e w  o f  the 
U.S.S.  Lack awa nna  i n  1867.” A s  d e s c r i b e d  in a l a t e r  a c c o u n t  o f  t h i s  d i s -

56. S e e  U.S. v. Ca liforn ia , 332 U.S. 19. 3.3 (1947); s e e  a l s o  U.S. v. I.ouis iana, 363 U.S. 1, 34 
(I960) in which Justice Harlan noted that ’such a boundary |the territorial sea limit), even if n 
delimits territorial waters, confers rights more l im ited than a land boundary."

57. In 1849 and 1862 respectively, Secretaries of State Ruchananand Seward were sti ll speaking 
of ihe marginal sea in terms of maritime jurisdiction. S e e  I J. Moor k . s u p r a  note 48. § 145, at 705

58. Justice Memorandum, s u p r a  note 6, at 16. "The acquis it ion of Midway and Wake Islands 
by the Navy confirms that the President has the constitutional authority lo  acquire territory b> 
discovery and occupation.'
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covc r y ,*0 t h e  S e c r e t a r y  o f  t h e  N a v y  o r d e r e d  t h e  La c kawa n na  l o  e x p l o r e  a n d  
o c c u p y  M i d w a y  I s l a n d s  a t  t h e  r e q u e s t  o f  A m e r i c a n  s h ip p in g  c o m p a n i e s  w h o  w e r e  
s e e k i n g  t o  e s t a b l i s h  a c o a l i n g  s t a t i o n  t h e r e .  B u t ,  a c c o r d i n g  t o  t h i s  a c c o u n t ,  i h e  
U n i t e d  S t a t e s  d o c s  n o t  a p p e a r  t o  h a v e  a c t e d  o n  t h i s  c l a im  u n t i l  a f t e r  t he  
a n n e x a t i o n  o f  H a w a i i  in I898:*1

I n  1900, a f t e r  t h e  a n n e x a t i o n  o f  H a w a i i ,  t h e  S t a t e  D e p a r t m e n t  a s s e r t e d  t h e  
A m e r i c a n  c l a im  t o  t h e s e  i s l a n d s  i n a c o m m u n i c a t i o n  t o  J a p a n ,  a n d  in 191)2, 
t h e  P r e s i d e n t  by p r o c l a m a t i o n ,  g r a n t e d  h i s  c o n s e n t  t o  t h e  l a y i n g  of t h e  
P a c i f i c  c a b l e  by  w a y  o f  M i d w a y  I s l a n d s .  I n  t h e  s a m e  y e a r  t h e s e  i s l a n d s  
w e r e  l i s t e d  a s  a  p a r t  o f  t h e  p u b l i c  land?,  h e l d  by  t h e  N a v y  D e p a r t m e n t  f o r  
u s e  a s  c o a l i n g  s t a t i o n s .  D u r i n g  1903, t h e  C o m m e r c i a l  P a c i f i c  C a b l e  C o .  
a s k e d  t h e  N a v y  D e p a r t m e n t  t o  e r e c t  n a v i g a t i o n  a i d s  o n  t h e  i s l a n d s  a n d  
a l s o  t o  s t a t i o n  a f o r c e  o f  m a r i n e s  t h e r e  " t o  e n f o r c e  t h e  l aw  a n d  p r e s e r v e  
o r d e r , "  a d d i n g  t h a t  t h e r e  w a s  t h e n  n o  l aw  o n  t h e  i s l a n d s .  In r e s p o n s e ,  an  
E x e c u t i v e  O r d e r  . . . p l a c e d  t h e  p u b l i c  l a n d s  o n  t h e s e  i s l a n d s  u n d e r  t h e  
" j u r i s d i c t i o n  a n d  c o n t r o l  o f  t h e  N a v y  D e p a r t m e n t , "  a n d  a f o r c e  of m a r i n e s  
w a s  p l a c e d  t h e r e o n .  A n  a c t  o f  t h e  H a w a i i a n  T e r r i t o r i a l  L e g i s l a t u r e  of 1905 . . .  p l a c e d  t h e s e  i s l a n d s  w i t h i n  t h e  C i t y  a n d  C o u n t y  o f  H o no l u lu . " *

F u r t h e r ,  t h i s  a c c o u n t  r e l a t e s  t h e  e a r l i e r  e x p l o r a t i o n  (1857) o f  t h e  M i d w a y  a n d  
K u r e  g r o u p s  o f  i s l a n d s  by  a n  A m e r i c a n  c i t i z e n  in c o m m a n d  o f  a  K i n g d o m  of  
H a w a i i  v e s s e l .  T h i s  r e s u l t e d  in t e r r i t o r i a l  c l a i m s  b y  t h e  U n i t e d  S t a t e s  in 193b on 
t h e  g r o u n d  t h a t  t h e  K u r e  I s l a n d s  w e r e  s a i d  t o  h a v e  c o m e  u n d e r  t h e  s o v e r e i g n l y  
o f  H a w a i i  in 1857 a n d  l o  h a v e  p a s s e d  t o  t h e  U n i t e d  S l a t e s  u p o n  t h e  a n n e x a t i o n  
o f  H a w a i i  in 1898:*5

R e c o n s i d e r i n g  t h e  s i t u a t i o n  o f  t h e  Midw-ay I s l a n d s  in t h e  l i gh t  o f  t h e  a c t i o n  
in r e g a r d  t o  t h e  K u r e  I s l a n d s  . . .  a n d  r e m e m b e r i n g  a l s o  t h a t  n o  o v e r t  a c t  
o f  a u t h o r i t y  w a s  p e r f o r m e d  t h e r e i n  b y  t h e  U n i t e d  S t a t e s  p r i o r  t o  t h e  
•annexa t i on  o f  t h e  H a w a i i a n  I s l a n d s ,  it w o u l d  s e e m  t h a t  t h e  c l a i m  o f  ( t h e

60. Reno, T h e  P o w e r  o f  ( h e  P r e s i d e n t  T o  A c q u i r e  A n d  G o v e r n  T e r r i t o r y . 9 (»o W«h. 
L. Rev. 251.274 (1941).

6 1 .  Id  a t  2 7 5 .

62. I d .  at 275 (citations omitted).

Till Rot. e  ui C o n g r e s s

U n i t e d  S t a l e s )  t o  t h e  M i d w a y  I s l a n d s  is t r a c e a b l e  t h r o u g h  t h e  R e p u b l i c  ol 
H a w a i i  r a t h e r  t h a n  t o  t h e  e x p l o r a t i o n s  a n d  c l a i m s  o f  1 8 6 7 “

T h e r e f o r e ,  t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  M i d w a y  I s l a n d s  in 18(>7 may  
h a v e  b e e n  t h e  m e a n s  by  w h i c h  t h e s e  i s l a n d s  c a m e  u n d e r  U . S .  s o v e r e i g n t y  
r e a s o n a b l e  c a s e  c a n  b e  m a d e  t h a t  M i d w a y  I s l a n d s  c a m e  t o  t h e  U n i t e d  S t a t e  
p a r t  o f  t h e  t e r r i t o r y  o f  t h e  K i n g d o m  ( l a t e r  R e p u b l i c )  o f  H a w a i i ,  t o  w h i c h  I 
r i g h t f u l l y "  b e l o n g e d , * 5 a s  a  r e s u l t  o f  t h e  1857 e x p l o r a t i o n  d e s c r i b e d  a b o v e .

h. Wake  I s l a n d

T h e  s e c o n d  i n s t a n c e  o f  d i s c o v e r y  a n d  o c c u p a t i o n  • <f t e r r i t o r y  r e l i e d  u p o r  
J u s t i c e  c o n c e r n s  W a k e  I s l a n d .  T h e  U . S .  c l a im  t o  W a k e  I s l a n d  is r e c o r d e d  
l e t t e r  f r o m  a n  A s s i s t a n t  S e c r e t a r y  o f  S t a t e ,  d a t e d  F e b r u a r y  27 ,  1900:

T h e  U n i t e d  S t a t e s  c l a im s  j u r i s d i c t i o n  . . .  o v e r  t h e  a t o l l ,  k n o w n  a s  W a k e ' s  
I s l a n d , . . .  p o s s e s s i o n  o f  w h i c h  w a s  t a k e n  by  t h e  U . S . S .  B e n n i n g t o n  o n  
J a n u a r y  1 7 , 1 8 9 9 “

Bu t ,  a c c o r d i n g  l o  o n e  w r i t e r :

Il d o e s  n o t  a p p e a r  . . . w h e t h e r  ( t h e  C o m m a n d e r  o f  t h e  B e n n i n g t o n | 
a c t e d  o n  h i s  ow n  i n i t i a t i v e  o r  u n d e r  o r d e r ,  n o r ,  if t h e  l a t t e r ,  w h a t  a g e n c y  
o f  (he  g o v e r n m e n t  w a s  t h e  s o u r c e  o f  t h o s e  o r d e r s .  N o r  is il c l e a r  w h e t h e r  
t h i s  a c t  w a s  i n t e n d e d  to  e s t a b l i s h  s im p l e  j u r i s d i c t i o n  o r  c o m p l e t e  
s o v e r e i g n t y .  N o f u r l h c r  a c t i o n  s e e m s  t o  h a v e  b e e n  t a k e n  u n t i l  1934 w h e n  
W a k e  I s l a n d  b e c a m e  i m p o r t a n t  a s  a b a s e  f o r  t h e  o p e r a t i o n  o f  t h e  t r a n s ­
p a c i f i c  a e r i a l  l ine.*7

T h e  a c q u i s i t i o n  o f  W a k e  I s l a n d  a p p e a r s  l o  be  t h e  o n l y  c l e a r  i n s t a n c e  w h e n  i 
E x e c u t i v e  h a s  a s s e r t e d  a r i g h t  t o  a c q u i r e  a n d  g o v e r n  t e r r i t o r y  “w i t h o u t  s o  
c o l o r  o f  l e g i s l a t i v e  approva l . "**

64. I d .  at 275.

65. I d .  al 285.

66. R e p r i n t e d  i n  I J. Mouia , s u p r a  note 48, at 555

67 Reno, s u p r a  note 60, ul 277.
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B. "Discovery and Occupation" is Inappropriate Au t h o r i t y

T h e  b a s i s  c l a i m e d  by J u s t i c e  f o r  t h e  P r e s i d e n t ’s u n i l a t e r a l  e x t e n s i o n  o f  t h e  
t e r r i t o r i a l  s e a  a p p e a r s  t o  b e  b e t t e r  g r o u n d e d  in t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  
r e m o t e  i s l a n d s  in t h e  P a c i f i c  t h a n  in t h e  p r e c e d e n t  o f  t h e  J e f f e r s o n  l e t t e r s  
d i s c u s s e d  a b o v e . " '  B u t  t h e  r e l e v a n c e  o f  u n i l a t e r a l  c l a im s  b y  t h e  P r e s i d e n t ,  b a s e d  
u p o n  d i s c o v e r y  a n d  o c c u p a t i o n ,  t o  i n c o r p o r a t e  t h e  z o n e  o f  t e r r i t o r y  b e t w e e n  
t h r e e  a n d  t w e l v e  m i l e s  f r o m  U . S .  s h o r e s  m e r i t s  f u r t h e r  e x a m i n a t i o n .  F i r s t  t h e  
d i s c o v e r y  a n d  o c c u p a t i o n  o f  r e l a t i v e l y  sm a l l  a t o l l s  a n d  i s l a n d s  in t h e  P a c i f i c  in t h e  
n i n e t e e n t h  c e n t u r y  h a r d l y  s e e m s  r e l e v a n t  l o  t h e  a c t i o n  t a k e n  by t h e  P r e s i d e n t  in 
p r o c l a i m i n g  a n  e x p a n d e d  t e r r i t o r i a l  s e a .  T h i s  n e w  z o n e  f r o m  t h r e e  t o  t w e l v e  
m i l e s  w a s  n o t  " d i s c o v e r e d "  i n  a n y  s e n s e  s im i l a r  l o  t h e  d i s c o v e r y  o f  W a k e  a n d  
M i d w a y  I s l a n d s . " '  R a t h e r ,  a c o a s t a l  s t a t e ’s s o v e r e i g n t y  o v e r  i t s  t e r r i t o r i a l  s e a  is 
t h e  r e s u l t  o f  t h e  e v o l u t i o n a r y  c h a n g e  in i n t e r n a t i o n a l  l aw  a c c o r d i n g  t o  w h i c h  t h e  
n a t i o n s  o f  t h e  w o r l d  h a v e  c o m e  l o  r e c o g n i z e  s u c h  a u t h o r i t y . ”

F u r t h e r ,  a s  d i s c u s s e d  m o r e  f u l l y  b e l o w ,  e v e n  b e f o r e  t h e  i s s u a n c e  o f  t h e  
T e r r i t o r i a l  S e a  P r o c l a m a t i o n ,  t h i s  z o n e  w a s  a n d  c o n t i n u e s  l o  b e  s u b j e c t  l o  t he  
j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a l e s .  N o r ,  a c c o r d i n g  t o  i n t e r n a t i o n a l  l aw ,  w a s  t h i s  
/ o n e  s u b j e c t  t o  t h e  o c c u p a t i o n  by a n y  p o w e r  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  a s  a 
c o n s e q u e n c e  o f  i t s  s t a t u s  a s  p a r t  o f  t h e  U .S .  c o n t i n e n t a l  s he l l ’.71 T h u s ,  t h e  
r a t i o n a l e  o f  a c l a im  l o  a n  e x t e n d e d  t e r r i t o r i a l  s e a  b a s e d  u p o n  t h e  p r i n c i p l e  (ha t  
t he  p o w e r  f i r s t  d i s c o v e r i n g  a n d  o c c u p y i n g  u n c l a i m e d  t e r r i t o r y  m a y  a s s e r t

It'). Justice Memorandum, supra  mile 6. at 16.

70. i f f  Jones v. U.S.. 137 U.S. 202, 212 (1890).

71. S e e  2 Ristati mint (Third) or For n o  v R i i  ATtoss 1.aw§ 512 ( 1986).

72. Cicncva Convention on the Continental Shelf. Apr i l 29, 1958,art. 2.15 U .S .T .471,T.I.A S 
No. 5578,499 U .S . I .S. 311:

1. The coastal State exercises over the continental shelf sovereign rights I or the purpose
of exploring it and explo it ing its natural resources.
2. The rights referred to in paragraph I of this article arc exclusive in ihe sense that il
the coastal State docs not explore the continental shelf or exploit us natural resources,
no  one may undertake these activ it ies, or make a claim lo the continental shelf, without
the express consent of the coastal Stale.
3. I he rights ol the coastal Stale over the t onl mental shelf do not depend on occupation,
c f f c c in c  t»c notional, or on am express proclamation
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j u r i s d i c t i o n  a n d  s o v e r e i g n l y  o v e r  s u c h  t e r r i t o r y  a g a i n s t  a n y  o t h e r  c l a i m a n t  is 
i n a p p r o p r i a t e .

T h i s  n e w / o n e  is  a l r e a d y  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a l e s  u n d e r  
b o th  e x i s t i n g  t r e a t y  a n d  s t a t u t o r y  l aw ,  A c c o r d i n g  t o  t h e  p r o v i s i o n s  o f  t h e  G e n e v a  
C o n v e n t i o n  on  t h e  C o n t i n e n t a l  S h e l f , ” t o  w h i c h  t h e  U n i t e d  S t a t e s  is a  p a r t y ,  t h e  
t e rm  " c o n t i n e n t a l  s h e l f ” r e f e r s  t o  t h e  s e a b e d  a n d  s u b s o i l  o f  t h e  o c e a n  " o u t s i d e  t h e  
a r ea  o f  t h e  t e r r i t o r i a l  s e a . " ” U n d e r  t h e  O u t e r  C o n t i n e n t a l  S h e l f  L a n d s  A c t  
( O C S L A ) , ” t h e  t e r m  " o u t e r  C o n t i n e n t a l  S h e l f "  i s  d e f i n e d ,  by  r e f e r e n c e  t o  t h e  
S u b m e r g e d  L a n d s  A c t , ” t o  b e g i n  b e y o n d  t h e  " l i n e  t h r e e  g e o g r a p h i c a l  m i l e s "  f r o m  
the c o a s t l i n e  o f  e a c h  s t a t e . 77 F u r t h e r ,  t h e  O C S L A  d e c l a r e s  t h a t  t h e  r e s o u r c e s  o f  
i he "o u t e r  C o n t i n e n t a l  S h e l f "  " a p p e r t a i n  l o  t h e  U n i t e d  S t a t e s "  a n d  a r e  s u b j e c t  l o  
its " j u r i s d i c t i on  a n d  c o n t r o l . " 7* T h i s  d e c l a r a t i o n  o f  U . S .  a u t h o r i t y  o v e r  t h e  o u t e r  
C o n t i n e n t a l  S h e l f  ( w h i c h  is l e s s  t h a n  s o v e r e i g n )  is a t  o d d s  w i t h  t h e  a s s e r t i o n  o f  
sove r e ign ty  o v e r  t h e  n e w  z o n e  f r o m  t h r e e  t o  t w e l v e  m i l e s  i n t h e  T e r r i t o r i a l  S e a  
I’r o c i am a t i o n .  T h u s ,  t h e  P r e s i d e n t ’s u n i l a t e r a l  c l a im  o f  s o v e r e i g n t y  o v e r  a n  
ex panded  t e r r i t o r i a l  s e a  a p p e a r s  t o  r a i s e  a  s e p a r a t i o n  o f  p o w e r s  i s s u e , "  a n d  t o  
r equ i r e  n ew  l e g i s l a t i o n  t o  r e c o n c i l e  h i s  a c t i o n  w i t h  e x i s t i n g  l aw . “

*3 (icncvii Convention on the Continental She lf, A p ril 29, 1958,15 U .S .T . 471, T .I.A .S . No. •<"S. 199 1.N.T.S. 311

"4 fi/ .a rt. I.

'3 43 I'.S.C . §§ 1331-1356 (1986 & Supp. 1989).

*i. 43 U.S.C. §§ 1.3(11-1315 (1986 & Supp. 1989).

** t u  S .c § 1331(a).

*x 13 U.S.C. § 1332.

* < ' r r  infra note 106 and accompanying text.

I mcrtain about the effect o f the President's I c rr ito n a l Sea Proclamation upon domestic 
• 1 n>c also recoin mends that the Administration seek legislation See Justice Memorandum.
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C. Congressional Asser t ions o f  Sovereignty or  J u r i s d i c l i r m

A s  d i s c u s s e d  a b o v e ,  t h e  C o n g r e s s  h a s  a n  e s s e n t i a l  r o l e  t o  p l a y  in t h e  
a c q u i s i t i o n  o f  t e r r i t o r y  t h r o u g h  t h e  S e n a t e ’s p o w e r  t o  a p p r o v e  t r e a t i e s . "  
C o n g r e s s  h a s  a l s o  o r i g i n a t e d  l e g i s l a t i o n  t o  a c q u i r e  t e r r i t o r y  o n  b e h a l f  o f  t h e  
U n i t e d  S t a t e s  b y  e x e r c i s i n g  i t s  p o w e r  t o  a d m i t  n e w  s t a t e s  i n t o  t h e  U n i o n "  a n d  b y  
a c t i n g  u p o n  t h e  G o v e r n m e n t ’s  i n h e r e n t  p o w e r  a s  a s o v e r e i g n  n a t i o n  l o  a c q u i r e  
t e r r i t o r y  t h r o u g h  d i s c o v e r y  a n d  o c c u p a t i o n . "  In t h i s  c o n t e x t ,  w e  e x a m i n e  t h e  
a n n e x a t i o n s  o f  T e x a s  a n d  H a w a i i  by  t h e  C o n g r e s s  a s  w e l l  a s  i t s  c l a i m  o f  
j u r i s d i c t i o n  o v e r  n u m e r o u s  s m a l l  i s l a n d s  u n d e r  t h e  G u a n o  A c t .

1. T h e  A n n e x a t i o n  o f  T e x a s

T h e  U n i t e d  S t a t e s  a n n e x e d  t h e  R e p u b l i c  o f  T e x a s  by  j o i n t  r e s o l u t i o n  o f  b o t h  
H o u s e s  o f  C o n g r e s s  a p p r o v e d  b y  P r e s i d e n t  P o l k  i n  18 45 . "  T h e  C o n g r e s s  u s e d  
t h i s  m e t h o d  o f  a n n e x a t i o n  b e c a u s e  t h e  t r e a t y  o f  a n n e x a t i o n  s u b m i t t e d  e a r l i e r  by  
P r e s i d e n t  T y l e r  f a i l e d  t o  g a i n  t h e  n e c e s s a r y  t w o - t h i r d s  m a j o r i t y  o f  t h e  S e n a t e  f o r  
a p p r o v a l .  T h e  t r e a t y  h a d  b e e n  r e j e c t e d  b y  a  c o a l i t i o n  o f  a n t i s l a v c r y  f o r c e s  a n d  
p a r t i s a n  s e n a t o r s . "

R e b u f f e d  by  t h e  S e n a t e ,  P r e s i d e n t  T y l e r  e n c o u r a g e d  t h e  H o u s e  t o  f i n d  
a n o t h e r  w a y  t o  a c c o m p l i s h  t h e  a n n e x a t i o n . "  S e c r e t a r y  o f  S t a t e  C a l h o u n  
p r o p o s e d  t h a t  "w h a t  w a s  s o u g h t  t o  b e  e f f e c t e d  b y  t h e  t r e a t y  m i g h t  b e  s e c u r e d  by  
j o i n t  r e s o l u t i o n ,  w h i c h  w o u l d  h a v e  t h e  a d v a n t a g e  o f  r e q u i r i n g  o n l y  a m a j o r i t y  o f  
t h e  t w o  H o u s e s ,  i n s t e a d  o f  t w o - t h i r d s  o f  t h e  S e n a t e . "" T h e  j o i n t  r e s o l u t i o n  w a s  
j u s t i f i e d  on  t h e  c o n s t i t u t i o n a l  g r o u n d  t h a t  C o n g r e s s  h a d  t h e  p o w e r  t o  a d m i t  n e w

81. S e e  s u p r a  note 31.

82. S e e  s u p r a  note 33 and accompanying text.

83. Downes v. B idwcll , 182 U.S. 244 (1901); Mormon Church v. U.S., 136 U .S  I (1890); 
American Insurance Co. v. Canter, 26 U.S. (1 Pet. 511,542) (1828); S e e  1 J. Moore . s u p r a  note 48, 
§ 1, at 1028.

84. A detailed history of ihe annexation of Texas is found in 1 Moore, s u p r a  note 48, § 103,at 
446-457.

85. A. Mc I jwhhi i' , A Constitutional H istory of the Uniteo States496-505 (1935).86. hi ill 499.
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s t a t e s  i n t o  t h e  U n i o n . "  T h e  r e s o l u t i o n  i t s e l f  e x p r e s s e d  C o n g r e s s ’ "‘c o n s e n t ’ t h a t  
t h e  t e r r i t o r y  p r o p e r l y  i n c l u d e d  w i t h i n  a n d  r i g h t f u l l y  b e l o n g i n g  t o  t h e  R e p u b l i c  of 
T e x a s  m i g h t  b e  e r e c t e d  i n t o  a n e w  S t a t e ,  t o  b e  c a l l e d  t h e  S t a t e  o f  T e x a s

2. T h e  A n n e x a t i o n  o f  H a w a i i

T h e  H a w a i i a n  I s l a n d s  w e r e  a l s o  a c q u i r e d  by t h e  U n i t e d  S t a l e s  by  j o in t  
r e s o l u t i o n  o f  b o t h  H o u s e s  o f  C o n g r e s s .  T w o  p r e v i o u s  a t t e m p t s  h a d  b e e n  m a d e  
l o  g a i n  a p p r o v a l  o f  t h e  a n n e x a t i o n  o f  H a w a i i  by t r e a t y .  In F e b r u a r y  1893, 
P r e s i d e n t  H a r r i s o n  s u b m i t t e d  a t r e a t y  o f  a n n e x a t i o n  o f  t h e  H a w a i i a n  I s l a n d s  t o  
t he  S e n a t c f o r  a p p r o v a l .  L e s s  t h a n  o n e  m o n t h  l a t e r ,  t h e  n e w  P r e s i d e n t  C l e v e l a n d  
w i t h d r e w  t h e  t r e a t y  f r o m  c o n s i d e r a t i o n  b e c a u s e  o f  h i s  c o n c e r n s  r e g a r d i n g  t he  
d i s t a n c e  o f  t h e  H a w a i i a n  I s l a n d s  f r o m  t h e  c o n t i n e n t a l  U n i t e d  S t a t e s  a n d  t h e  
o v e r t h r o v  ',f t h e  c o n s t i t u t i o n a l  g o v e r n m e n t  o f  H a w a i i . 50 A f t e r a  s e r i e s o f  r e v o l t s  
a g a i n s t  Q u e e n  L i l i u o k a l a n i  a n d  t h e  p r o m u l g a t i o n  o f  a  n e w  c o n s t i t u t i o n  f o r  
H aw a i i  in 1894,  a  s e c o n d  t r e a t y  o f  a n n e x a t i o n  w a s  c o n c l u d e d  in J u n e  1897 an d  
s u b m i t t e d  t o  t h e  S e n a t e  by  P r e s i d e n t  M c K i n l e y . ' 11 W h i l e  t h i s  t r e a t y  w a s  p e n d i n g  
b e f o r e  t h e  S e n a t e ,  a j o i n t  r e s o l u t i o n  “t o  a c c o m p l i s h  t h e  s a m e  p u r p o s e  by 
a c c e p t i n g  t h e  o f f e r e d  c e s s i o n  (o f  t h e  H a w a i i a n  I s l a n d s ]  . . . i n t o  t h e  U n i o n  w is 
a d o p t e d  by t h e  C o n g r e s s  a n d  a p p r o v e d  J u l y  7,  1898."91

U n l i k e  T e x a s ,  t h e  Hawa i i * .  . i s  w e r e  i n c o r p o r a t e d  i n t o  t h e  U n i o n  a s  a 
t e r r i t o r y ,  n o t  a  s l a t e .  T h e  anr .  a _ .  o n  o f  H a w a i i  by  l e g i s l a t i o n  w a s  " s t r e n u o u s l y  
c o n t e s t e d  a t  t h e  t im e  b o t h  in C o n g r e s s  a n d  by  t h e  p r e s s , " 9'  b u t ,  t h e  a n n e x a t i o n  of 
T exa s  w a s  c i t e d  a s a  p r e c e d e n t . 94 A l t h o u g h  t h e r e  r e m a i n s s o m c d o u b t  c o n c e r n i n g  
t he a p t n e s s  o f  t h e  a n n e x a t i o n  o f  T e x a s  a s  a p r e c e d e n t  in t h e  c a s e  o f  H a w a i i , 93 t he 
a c q u i s i t i o n  o f  H a w a i i  m a y  b e  s e c u r e l y  s u p p o r t e d  o n  t h e  b a s i s  o f  C o n g r e s s ’

88. A. McI.auuhi.in,s u p r a  note 85. at 500.

89. I J, Moorf...\up ro  note 48, ai 454-455.

90. I d . a i 496-98.

91. /,/. at 503.

92. I d .  at 509. S e e  a ls o  supra  noie 33.

93 W. W i i.i.uuchhv, su/ira note 24, at 427

94 I d .
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e x e r c i s i n g  ( h e  i n h e r e n t  p o w e r  o f  a s o v e r c i g r  n a t i o n  t o  a c q u i r e  t e r r i t o r y . ' *  
F u r t h e r ,  t h e  a c q u i s i t i o n  o f  t h e  H a w a i i a n  I s l a n d s  l>y j o i n t  r e s o l u t i o n  a p p r o v e d  by 
t h e  P r e s i d e n t  h a s  n e v e r  b e e n  s e r i o u s l y  c h a l l e n g e d . ”

3. T h e  A c q u i s i t i o n  of  t h e  G u a n o  I s l a n d s

In t h e  G u a n o  Ac t , ' *  C o n g r e s s  p r o v i d e d  f o r  t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  
i r l u n d s  c o n t a i n i n g  d e p o s i t s  o f  g u a n o .  T h e  A c t  p r o v i d e s  in p a r t  l h a t  w h e n e v e r  an y  
c i t i / e n  o f  t h e  U n i t e d  S t a t e s  d i s c o v e r s  "a d e p o s i t  o f  g u a n o  o n  a n y  i s l a n d ,  r o c k ,  o r  
ke y ,  n o t  w i t h i n  t h e  l aw fu l  j u r i s d i c t i o n  o f  a n y  o t h e r  G o v e r n m e n t ,  a n d  n o t  o c c u p i e d  
by  t h e  c i t i z e n s  o f  a n y  o t h e r  G o v e r n m e n t , "  a n d  t a k e s  p e a c e a b l e  p o s s e s s i o n ,  a n d  
o c c u p i e s  t h e  s a m e ,  s u c h  i s l a n d ,  r o c k ,  o r  k e y  m a y ,  a t  t h e  d i s c r e t i o n  o f  t he  
P r e s i d e n t ,  b e  c o n s i d e r e d  a s  a p p e r t a i n i n g  t o  t h e  U n i t e d  S t a t e s . ' ” If t h e  P r e s i d e n t  
is s a t i s f i e d  t h a t  t h e  d i s c o v e r e r  m e e t s  t h e  c o n d i t i o n s  in t h e  A c t ,  t h e  i s l a n d s  c a n  be  
r e g a r d e d  a s  b e l o n g i n g  t o  t h e  U n i t e d  S t a t e s . 11"

T h e  S u p r e m e  C o u r t  s u s t a i n e d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  G u a n o  A c t  in J on  ex 
v. U n i t e d  States.'"' T h e  d e c i s i o n  i n v o l v e d  t h e  c h a l l e n g e  by  t h e  d e f e n d a n t  in a 
t r i a l  f o r  m u r d e r  o c c u r r i n g  on  N a v a s s a  I s l a n d  i n t h e  C a r i b b e a n  S e a .  T o  s u s t a i n  
t h e  i n d i c t m e n t ,  t h e  U n i t e d  S t a t e s  h a d  t o  p r o v e  t h a t  N a v a s s a  I s l a n d  b e l o n g e d  to  
t h e  U n i t e d  S t a t e s  by v i r t u e  o f  t h e  i m p l e m e n t a t i o n  o f  t h e  G u a n o  A c t  a n d  t h a t  
C o n g r e s s  p o s s e s s e d  t h e  a u t h o r i t y  t o  p a s s  t h e  A c t .  T h e  C o u r t  u p h e l d  t h e  G u a n o  
A c t  o n  t h e  g r o u n d  t h a t  a n y  n a t i o n  m a y  a c q u i r e  d o m i n i o n  o v e r  n e w  t e r r i t o r y  by 
d i s c o v e r y  a n d  o c c u p a t i o n ,  " a n d  m a y  e x e r c i s e  s u c h  j u r i s d i c t i o n  a n d  f o r  s u c h  p e r i o d

96. W. Wn.ioi'fiHHV. s u p r a  note 24, at 429:

The annexation of Hawaii by legislative act was constitutionally justif ied upon the same 
ground that ihe extension of American sovereignty over the Guano Islands was justif ied, 
namely, as an exercise of a right springing from the fact that, in the absence of express 
constitutional prohib it ion, the United States as a sovereign nation has all the po.vcr lhal 
any sovereign nation is recognized by international law and practice to have with reference 
to such poli t ica l questions as the annexation of territory.

97. /«/. at 430.

98. It Stat. 119(1X56).

99. Id.

1UU. I J. Moom . s u p r a  note 4K, § 115, at 558-59; Mooxt: containsa listing of the is landsthai
were discovered and orrupicd by I lie United States under the (iuuno Act. Id.  § I IS, at 566-569
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a s  it s e e s  f i t  o v e r  t e r r i t o r y  s o  a c q u i r e d . " 1112 T h e  G u a n o  A c t  a n d  t h e  S u p r e m e  C o u r t  
d e c i s i o n  u p h o l d i n g  i t s  c o n s t i t u t i o n a l i t y  h a v e  b e e n  a c c e p t e d  by  l a t e r  c o u r t s  a n d  
c o n s t i t u t i o n a l  w r i t e r s  a s  a n  a c c e p t e d  m e a n s  f o r  t h e  C o n g r e s s  t o  a c q u i r e  n e w  
t e r r i t o r y  .,0‘

I I I .  A S S F R T IO N S  O F S o V F R F IG N T Y  R f.O U IR F  C oN G R F S S IO N A l. A C T IO N

I n s u m ,  t h e  m o r e  s u b s t a n t i a l  e x t e n s i o n s  o f  U . S .  t e r r i t o r y  h a v e  b e e n  a c ­
c o m p l i s h e d  by  t r e a t y . 194 F u r t h e r ,  s i g n i f i c a n t  a n n e x a t i o n s  in t h e  c a s e s  o f  T e x a s  
a n d  H a w a i i  w e r e  a c h i e v e d  by  l e g i s l a t i v e  a c t i o n .  A l t h o u g h  t h e  c o n s t i t u t i o n a l  b a s i s  
f o r  t h e  a c q u i s i t i o n  o f  T e x a s  a n d  H a w a i i  i s  f o u n d  in t h e  p o w e r  o f  t h e  C o n g r e s s  t o  
a d m i t  n e w  s l a t e s  i n t o  t h e  U n i o n ,  t h e s e  a c q u i s i t i o n s  a r c  a l s o  g r o u n d e d  in t he  

I i n h e r e n t  a u t h o r i t y  o f  t h e  U n i t e d  S t a t e s  a s  a s o v e r e i g n  n a t i o n  t o  a c q u i r e  n e w  
t e r r i t o r y . lui S u c h  a c q u i s i t i o n s ,  a l t h o u g h  i n i t i a t e d  b y  t h e  C o n g r e s s  t h r o u g h  
l e g i s l a t i o n ,  n e v e r t h e l e s s  r e q u i r e  t h e  a p p r o v a l  o f  t h e  P r e s i d e n t  t o  b e c o m e  l aw 
a n d  t h e r e f o r e  m a y  b e  r e g a r d e d  a s  r e q u i r i n g  t h e  c o m b i n e d  a c t i o n  o f  t h e  p o l i t i c a l  
b r a n c h e s  o f  t h e  U . S .  G o v e r n m e n t  ( o r  t h e  o v e r r i d e  o f  a  P r e s i d e n t i a l  v e t o  a s  
p r o v i d e d  by t h e  C o n s t i t u t i o n )  in o r d e r  t o  b e  i m p l e m e n t e d . ' 99

S o m e  r e l a t i v e l y  m i n o r  i s l a n d s  in t h e  P a c i f i c  ( W a k e  I s l a n d  a n d  p o s s i b l y  t h e  
M i d w a y  I s l a n d s )  w e r e  a c q u i r e d  by  E x e c u t i v e  a c t i o n ,  a l t h o u g h  in t h e  c a s e  o f  t h e  
M i d w a y  I s l a n d s ,  t h e  a c q u i s i t i o n  m a y  b e  b a s e d  u p o n  t h e  s u b s e q u e n t  a n n e x a t i o n  
by t h e  U n i t e d  S t a l e s  o f  t h e  H a w a i i a n  I s l a n d s  l o  w h i c h  t h e s e  i s l a n d s  m a y  b e  
r e g a r d e d  t o  b e l o n g .  M o r e  im p o r t a n t l y ,  t h e  d i s c o v e r y  a n d  o c c u p a t i o n  o f  t h e s e

102. I d .  at 212.

103. U.S. v Curliss-Wrighl, 299 U.S. 304, 318 (1936); S e e  i l l s o  W. Wn i o v g h k i . s i i p r a  note 24, 
at 429.

104. S e e  s u p r a  notes 35-43 and accompanying text.

105. W. W 11.1.UVGHHY,s u p r a  note 24, at 429.

I Oft. S e e  F lem ing v. Page, 50 U.S. (9 How.) 603,615 (1850), conclud ing that new territory can 
only be acquired through the treaty-making power or legislative authority. See also O. Wkight, 
s u p r a  note 95, at 276 (1922): "We conclude that courts in apply ing in iernatiou .1 law and the 
President in the exercise of his d ip lomatic powers may rccogni/c minor acquisitions of territory 
by operation of international law, and that more considerable bodies of territory may be acquired 
by treaty or jo in t resolution of Congress." B u i  s e e  a l s o  U.S. v. Louis iana, 363 U.S. I , 35 (1960). 
where Ihe Supreme Court, in dicta, would rccogni/c the authority of the President lo  claim 
territorial rights in Ihe marginal sea as aguinsl foreign nations, while assigning to the Congress
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. smal l ,  r e m o t e  i s l a n d s  i s  n o t  a  c o m p e l l i n g  p r e c e d e n t  f o r  t h e  a u t h o r i t y  ol i h e  
P r e s i d e n t  u n i l a t e r a l l y  t o  e x t e n d  t h e  t e r r i t o r i a l  s e a  l o  e n c o m p a s s  a  v a s t  a r e a  o f  t h e  
o c e a n  a s  s o v e r e i g n  U . S .  t e r r i t o r y ,  f o r  t h e  r e a s o n s  d i s c u s s e d  a b o v e .

B e c a u s e  t h e  P r e s i d e n t  c a n n o t  u n i l a t e r a l l y  a l t e r  o r  a m e n d  l aw  e n a c t e d  by t h e  
C o n g r e s s  o r  t h e  s l a t e s ,  t h e  p r o v i s o  in t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  t h a t  
n o t h i n g  i n t h e  P r o c l a m a t i o n  " e x t e n d s  o r  o t h e r w i s e  a l t e r s  e x i s t i n g  F e d e r a l  o r  S t a l e  
l uw o r  a n y  j u r i s d i c t i o n ,  r i g h t s ,  l e g a l  i n t e r e s t s ,  o r  o b l i g a t i o n s  d e r i v e d  t h e r e f r o m "  
is a t  b e s t  o n l y  a  s t a t e m e n t  o f  i n t e n t  o r ,  at  t h e  l e a s t ,  w i s h f u l  t h i n k i n g  o n  t h e  p a r t  
o f  t h e  E x e c u t i v e .  A s  s t a t e d  a b o v e ,  J u s t i c e  r e c o m m e n d e d  l h a t  t h e  A d m i n i s t r a t i o n  
s h o u l d  s e e k  l e g i s l a t i o n  l o  a c h i e v e  s u c h  a r e s u l t  a n d  r e c o g n i / e d  l h a t  t h e  q u e s t i o n  
w h e t h e r  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  a f f e c t s  d o m e s t i c  l aw  i s  s t r i c t l y  a  m a t t e r  
o f  C o n g r e s s ’ i n t e n t  in e n a c t i n g  a p a r t i c u l a r  s t a t u t e  t h a t  r e f e r s  t o  t h e  t e r r i t o r i a l  
s e a  o f  t h e  U n i t e d  S t a t e s  o r  e m p l o y s  a r e l a t e d  t e r m . 107 In  h i s  o f t - q u o t e d  d e c i s i o n  
o n  t h e  e x t e n t  o f  t h e  l e g i s l a t i v e  p o w e r  o f  t h e  C o n g r e s s ,  J u s t i c e  S u t h c i l a n d  
c o n c l u d e d  t h a t  " | n | o  a c t i o n  o r  l a c k  o f  a c t i o n  o n  t h e  p a r t  o f  t h e  P r e s i d e n t  c o u l d  
d e s t r o y  | t h e  J p o t e n t i a l i t y "  o f  a n  e x i s t i n g  l aw .  " C o n g r e s s  a l o n e  c o u l d  d o  l h a t .  .

I n  v i ew  o f  o u r  c o n c l u s i o n  l h a t  C o n g r e s s  m u s t  a c t  l o  e x t e n d  s o v e r e i g n t y  l o  t h e  
n e w  z o n e  f r o m  t h r e e  l o  tw e l v e  m i l e s  o f f s h o r e  t h e  U n i t e d  S t a t e s ,  w h a t  m a y  b e  s a i d  
o f  t h e  P r e s i d e n t ’s u n i l a t e r a l  a c t i o n  in e x t e n d i n g  ( h e  t e r r i t o r i a l  s e a ?  F i r s t ,  l a c k i n g  
a c t i o n  by  t h e  C o n g r e s s ,  t h e  n e w  z o n e  is n o t  s o v e r e i g n  t e r r i t o r y  o f  t h e  U n i t e d  
S l a t e s ,  a l t h o u g h  s u b j e c t  l o  i t s  j u r i s d i c t i o n ,  a n d  a n y  a c t i o n  t a k e n  by  t h e  U n i t e d  
S t a l e s  a s  t h e  h o l d e r  o f  t i t l e  l o  t h e  s u b m e r g e d  l a n d s  a n d  r e s o u r c e s  o f  t h e  n e w  z o n e  
m a y  b e  s u b j e c t  l o  c h a l l e n g e . 100

S e c o n d ,  t h e  s t a t u s  o f  t h e  e x p a n d e d  U . S .  t e r r i t o r i a l  s e a  is m a d e  m o r e  
c o m p l i c a t e d .  U n d e r  i n t e r n a t i o n a l  l aw ,  f o r e i g n  n a t i o n s  m a y  r e g a r d  t h e  j u r i s d i c ­
t i o n  o f  t h e  U n i t e d  S l a t e s  o v e r  i t s  t e r r i t o r i a l  s e a  a s  e x t e n d i n g  tw e l v e  m i l e s  f r o m

107. Jus'icc Memorandum, s u p r a  note 6, at 30.

108. United States v. Curl iss-Wrighl Iixport Corp., 299 U.S. 304. 332 (1936): s e e  a l s o  
Argentine Rcpub licv . Amerada Hess Shipping Corp., 57 U.S.I. . W. 4121,4125 n.8 (1989), m which 
the Supreme Court suggests that extension of the U.S. terr itor ia l sea to twelve miles may affect 
how domestic laws are interpreted.

109. For example, in protecting natural resources found in the new zone, such us corul reels 
and other submerged formations and associated species, the United States may not assert a cla im 
for damages based upon its ownership of such resources, a lthough it may make such a cla im based 
upon other authority. See the provisions of the Murine Sanctuaries Act. 16 U.S.C.A. § 1431-1445 
(West 1985,Supp. 1989),and Honditrclf. T h e  M / V  W r l l w a o i l  ( i r u i i n d i n v  A  S i i n i t u u r v  ( u s e

T iie R o l e  Oh C o s e  m s s I Vi
i ts s h o r e s .  B u t  u n d e r  t h e  C o n s t i t u t i o n  a n d  d o m e s t i c  l aw ,  t h e  e x p a n d e d  t e r r i t o r i a l  
s ea  m u s t  b e  r e g a r d e d  a s  d i v i d e d  i n t o  t w o  "zones: "  ( I )  t h e  o l d  “t e r r i t o r i a l  s e a  
e x t e n d i n g  t h r e e  m i l c s f r o m  s h o r e ,  s u b j e c t  t o  s t a t e  o w n e r s h i p  a n d  r e g u l a t i o n  o f  i t '  
s u b m e r g e d  l a n d s  a n d  r e s o u r c e s ,  a n d  ( 2 )  t h e  n ew  "zone"  f r o m  t h r e e  t o  iw e lv t  
mi l es ,  s u b j e c t  t o  e x i s t i n g  f e d e r a l  a n d  s t a t e  l e g a l  a u t h o r i t i e s  w i t h  r e s p e c t  t o  i t '  
r e s o u r c e s  a n d  t o  a c t i v i t i e s  o c c u r r i n g  t h e r e .  U n c e r t a i n t i e s  h a v e  a l r e a d y  a r i s e t  
c o n c e r n i n g  t h e  i n t e r p r e t a t i o n  o f  t h e  P r e s i d e n t i a l  P r o c l a m a t i o n ,  a n d  o t h e  
p r o b l e m s  c o n c e r n i n g  t h e  i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  o f  f e d e r a l  a n d  s t a l l  
l aws  m a y  b e  e x p e c t e d  l o  a p p e a r . " 0 In a d d i t i o n ,  b e c a u s e  m a n y  f e d e r a l  l aw 
e m p l o y  t h e  t e r m  " t e r r i t o r i a l  s e a "  e i t h e r  w i t h  o r  w i t h o u t  a r e f e r e n c e  t o  " t h r o  
g e o g r a p h i c a l  m i l e s ” f r o m  t h e  U . S .  c o a s t  l i n e ,  t e c h n i c a l  a m e n d m e n t s  m a y  bi 
n e c e s s a r y  t o  c o n f o r m  s u ch  l aw s  t o  t h e  T e r r i t o r i a l  Se a  P r o c l a m a t i o n . " 1

F i n a l l y ,  t h e  J u s t i c e  M e m o r a n d u m  a r g u e s  n o t  on ly  t h a t  t h e  P r e s i d e n t  m a '  
u n i l a t e r a l l y  e x t e n d  s o v e r e i g n t y  o v e r  t h e  n e w  z o n e  f r o m  t h r e e  t o  t w e l v e  m i l e  
o f f s h o r e ,  b u t  t h a t  C o n g r e s s  l a c k s  t h e  a u t h o r i t y  t o  d o  so:  "w e  d o u h l  t h a t  C o n g r c s  
h a s  c o n s t i t u t i o n a l  a u t h o r i t y  t o  a s s e r t  e i t h e r  s o v e r e i g n t y  o v e r  a n  e x l e n d e -  
t e r r i t o r i a l  s e a  o r  j u r i s d i c t i o n  o v e r  it u n d e r  i n t e r n a t i o n a l  l a w  o n  b e h a l f  o f  th 
U n i t e d  S t a t e s . " " '  T h i s  c a t e g o r i c a l  s t a t e m e n t  d e n i e s  a s u b s t a n t i v e  r o l e  f o r  th 
l e g i s l a t i v e  b r a n c h  in s u c h  :> c r i t i c a l  m a t t e r  o f  n a t i o n a l  i n t e r e s t  a s  s e t t i n g  th 
t e r r i t o r i a l  l i m i t s  o f  t h e  U n i t e d  S t a t e s .  It c l a im s  a l a r g e r ,  e x c l u s i v e  a r e a  c 
g o v e r n m e n t  s u b j e c t  t o  E x e c u t i v e  f i a t  t h a n  h a s  ye t  b e e n  c l a i m e d ,  a n d ,  ir u n o |  
p o s e d ,  a l t e r s  o u r  c o n s t i t u t i o n a l  s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  i n  t h e  P r e s i d e n t
f a v o r .

I V .  A n  E x i ' a n d f . d  T i  r r i t o r i a l  S p a  a n d  N a t i o n a l  M a r i n i  P o l i o

O u r  a r t i c l e  l o  t h i s  p o i n t  h a s  c o n c e r n e d  t h e  a u t h o r i t y  o f  t h e  t w o  po l i t i c ,  
b r a n c h e s  o f  g o v e r n m e n t  l o  a c q u i r e  n e w  s o v e r e i g n  t e r r i t o r y .  W e  h a v e  a r g u e  
t ha t  p r e c e d e n t s  c i t e d  by  J u s t i c e  d o  n o t  s u p p o r t  t h e  u n i l a t e r a l  a c t i o n  t a k e n  by 11 
P r e s i d e n t  a n d  l h a t  t h e  r o l e  o f  t h e  C o n g r e s s  in e x t e n d i n g  t h e  t e r r i t o r i a l  s e a  h; 
b e e n  s k i r l e d .  F u r t h e r ,  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  h a s  a l r e a d y  b c c o n

110. The  cla im by Californ ia (hat the "coastal /one," us defined in the C Z M A ,  is automatical 
expanded to twelve miles as a result of the President's expansion of the territorial see is o 
example. S e e  Saurenman, s u p r a  note 5.

111. The  C ZM A  defines the "coastal zone” as extending seaward to the "outer l im it of t 
United Stales territorial sea,* hut does not, as many other federal statutes, specify a three-m 
limit. 16 U .S .C . 1453(1). The OCSLA  also uses the term “coastal /one" as def ined in the C7.M 
without reference lo  a three-mile territorial sea. 43 U.S (' § 1331(c).
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l ed  in an d  m e a s u r a b l y  c o m p l i c a t e s  U . S .  c o a s t a l  a n d  o c e a n  p o l i c y  d e b a t e s .  
: x a m p l c , w c  n o t e  t h a t  t h e  J u s t i c e  M e m o r a n d u m  p r o v i d c s a  l e n g t h y  a n a l y s i s  

e f f e c t s  o f  t h e  P r o c l a m a t i o n  u p o n  U . S .  c o a s t a l  a n d  o c e a n  r e s o u r c e  
c m c n t  i s s u e s ,  a n d  t h a t  t h e  r e s p o n s e  by  t h e  C a l i f o r n i a  A t t o r n e y  G e n e r a l  is 
:d a lm o s t  e x c l u s i v e l y  t o  t h e s e  m a t t e r s . " 1

-• q u e s t i o n  n a t u r a l l y  a r i s e s  w h a t  s h o u l d  t h e  C o n g r e s s  d o ?  T o  d o  n o t h i n g  
imp ly  t h a t  C o n g r e s s  a c q u i e s c e s  n o t  o n l y  in t h e  u n i l a t e r a l  e x t e n s i o n  o f  t h e  
r ia l  s ea  by t h e  P r e s i d e n t  bu t  in t h e  e x t e n s i o n  o f  p r e s i d e n t i a l  a u t h o r i t y  at  
i c n s e  of  t h e  C o n g r e s s .  B u t  if t h e  C o n g r e s s  is p e r s u a d e d  l o  a c t  i n i t s  o w n  
t i ona l  a n d  c o n s t i t u t i o n a l  i n t e r e s t s ,  w h a t  a c t i o n  is a p p r o p r i a t e ?

a n g e  of o p t i o n s  h a s  b e e n  s u g g e s t e d ,  f r o m  a f f i r m i n g  t h e  T e r r i t o r i a l  S e a  
m a t i o n  t h r o u g h  l e g i s l a t i o n  a n d  c o d i f y i n g  t h e  s t a t u s  q u o  p r i o r  l o  t h e  
m a l i o n .  t o  e x t e n d i n g  s l a t e  o w n e r s h i p  a n d  c o n t r o l  t o  twe lve  m i l e s . " *  T w o  
i cn t  m a r i n e  p o l i c y  s p e c i a l i s t s  h a v e  r e c o m m e n d e d  t h a t  C o n g r e s s  e n a c t  
l i on  e s t a b l i s h i n g  a j o i n t  f e d e r a l - s t a l e  m e c h a n i s m  t o  m a n a g e  t h e  r e s o u r c e s  
i c e  of t he  n e w  n i n e - m i l e  / o n e  c o o p e r a t i v e l y . " 5 T h i s  p r o p o s a l  a n d  o t h e r s  
t o  it r c c o g n i / e  t h a t  t h e  e x p a n s i o n  o f  t h e  t e r r i t o r i a l  s ea o c c u r s  in t h e  

l o f  a l on g  h i s t o r y  o f  c o n f l i c t  b e t w e e n  f e d e r a l  a n d  s l a t e  g o v  r n m e n t s  
n i n g  t he  m a n a g e m e n t  o f  c o a s t a l  a n d  o c e a n  s p a c e  a n d  r e s o u r c e s . " ' '  T h i s

Vcc s u p r a  notes 5 and 6. Serious concerns have also been expressed by l lawu i i and other 
states about the effects ol the Terr itor ia l Sea Proclamation. S e e S cn. Concurrent KesoL 
15th Leg.. Reg. Scss., 1089 Hawaii , requesting that the U.S. Congress consider the impact 
nclamaimn on "domestic law and Icdcral/slatc relations and rights in the three to twelve 
ic end the related question of federal/state relations and rights in Ihe U.S. exclusive 
ic /one."

\ b il l was introduced in the first session of the l l l l s l  Congress by Congressman Norm 
y (R-C'a I. which purported to preserve ihe status quo. I I .R .  1405. lUlst Cong.. 1st Sess. 
Although scheduled for mark-up by the Subcommittee on Oceanography, cons iderat ion
ill was delayed because of opposit ion bv members and the coastal states. Set" also
ky. /•. \pan\ion ol  (he / erntoriaI Sea: A Congressional Response. 3ABA I .awoi ih i
.iitti! NiwstMrm 15-22(Summer 10X0).

Kncchi and Cir in-Sain, I h e  R o l e  o f  I ' a  I t i e s  i n  N a t i o n a l  O c e a n  P o l i c y .  Paper I ’rcscn-
c Conference on Va lues and the American Ocean: Philosophical, Historical. I .egal and
crspectivcs.Thc University of Ca liforn ia at Santa Barbara. Santa Barbara, Ca .. June 26-

h o r  e x a m p l e .  \ee Kncch i .  Cicin-Sn in, and Archer. N a t  i n  n o  I (>< c a n  P o l i c y  I If i n  d i n e
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c o n f l i c t  h a s  b e e n  we l l  c h r o n i c l e d  a n d  n e e d  n o t  h e  d i s c u s s e d  h e r e . " ’ W e  h o p e  on l y  
t o  r e c o m m e n d  ( a n d  r ev ive )  a p r o p o s a l  t h a t  wi l l  a s s e r t  a n d  p r o t e c t  C o n g r e s s '  r o l e  
in e s t a b l i s h i n g  t h e  s o v e r e i g n t y  o f  a n  e x p a n d e d  t e r r i t o r i a l  s e a ,  w h i l e  c r e a t i n g  a 
m e c h a n i s m  t h a t  m a y  l ead  t o  t h e  r e s o l u t i o n  o f  a t  l e a s t  s o m e  o f  t h e  i n t e r g o v e r n ­
m e n t a l  c o n f l i c t s  in U.S .  c o a s t a l  a n d  m a r i n e  r e s o u r c e  m a n a g e m e n t .  In t h i s  
r e s p e c t ,  o u r  p r o p o s a l  r e c o g n i z e s  t h a t  t h e  T e r r i t o r i a l  S e a  P r o c l a m a t i o n  mus t  b e  
a d d r e s s e d  in t h e  co n t e x t  of  U . S .  m a r i n e  p o l i c y - m a k i n g  a n d  l h a t  C o n g r e s s  is a n  
e s s e n t i a l  a c t o r  in s h a p i n g  t h i s  p o l i c y .

In 19,XX, t h e  H o u s e  of R e p r e s e n t a t i v e s  p a s s e d  H . R .  5069 ,  s p o n s o r e d  by t he  
f o r m e r  C h a i r  o f  t h e  S u b c o m m i t t e e  o n  O c e a n o g r a p h y ,  C o n g r e s s m a n  M ik e  Low ry  
( D - W a . ) . " "  H . R .  5069 wo u l d  h a v e  e x p a n d e d  t h e  t e r r i t o r i a l  s e a  t o  tw e l v e  mi l e s ,  
t h e r e b y  a c c o m p l i s h i n g  t he  d e f e n s e  a n d  f o r e i g n  p o l i c y  g o a l s  o f  t h e  U n i t e d  S t a t e s ,  
a n d  w o u l d  h a v e  e s t a b l i s h e d  a  s c v c n t c e n - m e m b c r  N a t i o n a l  O c e a n s  Po l i cy  
C o m m i s s i o n  c h a r g e d  wi th a d v i s i n g  b o t h  t h e  P r e s i d e n t  a n d  t h e  C o n g r e s s  on  a 
c o m p r e h e n s i v e  o c e a n s  p o l i c y ,  i n c l u d i n g  i m p l e m e n t i n g  t h e  t e r r i t o r i a l  s ea  
e x p a n s i o n .  H . R .  5069 w ou l d  h a v e  r e q u i r e d  a r e p o r t  a n d  r e c o m m e n d a t i o n s f r o m  
t h e  C o m m i s s i o n  w i t h i n  two y e a r s ,  a n d  w o u l d  h a v e  p r e s e r v e d  t h e  l eg a l  s t a t u s  q u o  
d u r i n g  t h e  i n t e r i m ,  p e n d i n g  a c t i o n  by  t h e  C o n g r e s s  in r e s p o n s e  t o  t h e  C o m m i s ­
s i o n ' s  r e c o m m e n d a t i o n s .  W e  b e l i e v e  t h a t  t h e  a p p r o a c h  d e s c r i b e d  in H .R .  5069 
w o u l d  b e  a n  a p p r o p r i a t e  r e s p o n s e  by  t h e  C o n g r e s s  t o  t h e  T e r r i t o r i a l  Se a  
P r o c l a m a t i o n .

F i r s t ,  in r e s p o n s e  to  t he  T e r r i t o r i a l  S e a  P r o c l a m a t i o n ,  C o n g r e s s  sh ou l d  ac t  
q u i c k l y  t o  a s s e r t  i t s  a u t h o r i t y  t o  a c q u i r e  n e w  s o v e r e i g n  t e r r i t o r y  o n  b e h a l f  of  t he  
U n i t e d  S l a t e s .  B e c a u s e  t he  l e g a l  s t a t u s  q u o  wi l l  b e  p r e s e r v e d  d u r i n g  t h e  p e r i od  
in w h i c h  t h e  O c e a n s  Pol icy C o m m i s s i o n  c o n d u c t s  i t s  s t u d y ,  c o a s t a l  s t a t e s  wil l  h e  
l e s s  l i k e l y  t o  o b j e c t  t o  t he  l e g i s l a t i o n . " ’

S e c o n d ,  C o n g r e s s  is e v i d e n t l y  n o t  y e t  p r e p a r e d  t o  a c t  o n  a n y  m a r i n e  pol icy 
p r o p o s a l s  l h a t  s e e k  t o  r e d u c e  t h e  l ev e l  o f  i n t e r g o v e r n m e n t a l  co n f l i c t  in a

117 fo r  a partial listing of artic les examining federal-state conflicts in coastal and ocean 
resource management, see Icichcnbcrg and Archer, s u p r a  note 5, at 9 n.2, and 18 n. 56.

I IS. S e e .  I H i l l  l o  E s t a b l i s h  a  1 2 - M i l e  T e r r i t o r i i l l  S e a  a n d  a 2 d - M i l e  C o n t i g u o i i s  / .o n e ,  
t o  I: xtabhsli t h e  N a t i o n a l  O c e a n s  P o l i c y  C o m m i s s i o n ,  a n d  f o r  o t h e r  p u r p o s e s :  H e a r i n g  
a n  II I I . S O  f ib l i e  f a r e  t h e  S a b c u n i m .  o n  O c e a n o g r a p h y  o f  t h e  l l o n s e  C o m m ,  o n  M e r c h a n t  
M a r i n e  a n d  f  i s h e r i e s ,  IflOth Cong., 2d Scss.. (19H8) (hereinafter H e a r i n g s  o n  I I . R .  S0f>9\.
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o m p r c h c n s i v c  f a s h i o n . 120 A  s u i t a b l y  c o n s t i t u t e d  O c e a n s  P o l i c y  C o m m i s s i o n  m a y  
>e a b l e  t o  p r o d u c e  l e g i s l a t i v e  r e c o m m e n d a t i o n s  t o  i m p r o v e  f e d e r a l - s t a l e  
o o p c r a t i o n  in m a n a g i n g  m a r i n e  a n d  c o a s t a l  r e s o u r c e s  t h a t  w i l l  c o m m a n d  
u f f i c i e n l  s u p p o r t  f r o m  C o n g r e s s  t o  b e  e n a c t e d  i n t o  l a w .  I t  m a y  e m e r g e  t h a t  a 
v c l l - c o o r d i n a t e d  s c r i e s  o f  a m e n d m e n t s  t o  s e v e r a l  f e d e r a l  l a w s  ( e . g . ,  t h e  C Z M A  
i n d  t h e  O C S L A )  w o u l d  r e s o l v e  a t  l e a s t  s o m e  o f  t h e  c u r r e n t  m a j o r  c o a s t a l  a n d  
n a r i n e  r e s o u r c e  m a n a g e m e n t  c o n f l i c t s ,  w i t h o u t  t h e  n e e d  f o r  m o r e  s u b s t a n t i a l  
h a n g e s  in e x i s t i n g  p r o g r a m s . 121

120. A llhough many proposals have been considered by Congress during the pasi. and several 
proposals have been included in bil ls passed by either Ihe House of Representatives or the Senate, 
nc-ne has passed both chambers. For exumple, proposals lo restore state authority lo review 
''ederally-conductcd o i l and gas lease sales under the federal consistency provisions of the C'/MA 
have been introduced in severul bil ls , inc lud ing S. 2324 passed by the Senate in 1984; S. Ri r . No. 
S12. 98th Cong., 2d Scss. (1984); I I .R . <589, 98th Cong.. 2d Scss. (1984); H .R . 1445 99th Cong., 
1st Scss. (1985); S. 1412, 100th Cong., 1st Scss. (1987); I I .R .  3202. 100th Cong., 1st Scss. (1987); 
and S. 1189, 101st Cong., 1st Scss. (1989).

Proposals to share revenues between the coastal states and the federal government from 
offshore o il and gas development have repeatedly been made, and, on at least one occasion, were 
almost passed by the Congress. S e e  Fitzgerald. O u t e r  C o n t i n e n t a l  S h e l f  R e v e n u e  S h a r i n g :  
A  P r o p o s a l  t o  E n d  t h e  S e a w e e d  R e h e l l i o n ,  5 UC I .A  J. Envt’i. t,. Poi.'r I (I985)and C o n ­
solidated Omnibus Budget Reconcil iat ion Act of 1985. P.I.. No. 272,100 Slat. 82 (1986); I I .  Ri r 
No. 453. 99th Cong.. 1st Scss. 436 (1985).

Amendments to section 19 ol the OCS I .A , 43 U.S.C. § 1345, that would have significantly 
l im ited the discretion of the Secretary of (he Inter ior to conduct outer Continental Shelf lease 
sales and approve development and production plans were in fact passed by both the Senate and 
the House of Representatives in 1985, but strenuous lobbying by the o il and gas industry defeated 
the amendments in conference. Consolidated Omnibus Budget Reconcil ia t ion Act of 1985. Id.

A significant proposal to establish a new regime for the exploitation of hard minerals in the 
U.S. exclusive economic zone, involv ing a high degree of federal-stale cooperation and jo int 
action, was introduced first in 1986 by the former Chair of the House Subcommittee on 
Oceanography, I I .R . 5464,99th Cong., 2d Scss. (1986). t he h i l l was re-introduced in 1987 and in 
1988 reported by the I louse Committee on Met chant Marine and Fisheries, I I .R . 1260, ‘National 
Seabed Hard Minerals Act of 1988," 101st Cong., 1st Sess. (1987); s e e  H .R . Ri r . No. 1103, 1001 It 
Cong., 2d Scss., pt. 1 (1988). Th is  b i l l has been re-introduced in 1989 under the same title by the 
Chair of the House Committee on Merchant Marine and Fisheries, but has not yet been reported 
from committee. I I .R . 2440. 101st Cong.. 1st Sess., 135 Cosu. Rec. E1812 (1989). Although 
congressional interest in resolving at least some of the major disputes in coastal and ocean 
resource management remains relatively high, a consensus hasyct to coalesce around any specific 
proposals.

121. For example, amendments to the OCS I.A  and the C'/.MA to reduce the almost totul 
discretion given to the Secretary of the Inter ior lo  determine the schedule and scope of the
• r '• i i .  .1,., . irrr> ni'elii i-<>C Ihe v irwsof sli ltr and loe.il novernmeitls.
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V .  C O N C I  I 'S ION

B a s e d  on  t h e  a n a l y s i s  p r o v i d e d  a b o v e ,  w e  c o n c l u d e  t h a t  C o n g r e s s  p o s s e s s e s  
t h e  a u t h o r i t y  l o  d e t e r m i n e  I h e  s t a t u s  o f  t h e  n e w  ' ' / o n e "  f r o m  t h r e e  t o  tw e l v e  mi l e s  
a n d  t h a t  it s h o u l d  a c t  t o  r e s o l v e  a n y  q u e s t i o n  o f  i t s  s o v e r e i g n  c h a r a c t e r .  In 
a d d i t i o n ,  a n d  in r e c o g n i t i o n  o f  t h e  m a r i n e  p o l i c y  c o n t e x t  in w h i c h  t h e  e x p a n s i o n  
o f  t h e  t e r r i t o r i a l  s ea  h a s  b e e n  a c c o m p l i s h e d ,  w e  r e c o m m e n d  t h a t  t h e  C o n g r e s s  
s e i / e  t h e  o p p o r t u n i t y  l o  s e e k  a r e s o l u t i o n  o f  t h e  s e r i o u s  i n t e r g o v e r n m e n t a l  
c o n f l i c t s  t h a t  h a v e  b e c o m e  e n d e m i c  l o  c o a s t a l  a n d  o c e a n  r e s o u r c e  m a n a g e m e n t  
in t h e  U n i t e d  S l a t e s .

121. (...continued)
history of program funding moratoria imposed upon the Department of the Interior by the 
C ongrcss proh ib it ing o il and gas lease sales offshore Californ ia, Massachusetts, Florida, and other 
stales is the best evidence of the loss of confidence in the offshore energy development process. 
Sec Appropriation Acts for the Department of the Interior; P.L. 394. I I .R . 7356.97th Cong., 2d 
Sess. (1982) (Central and No. Cal. , and New England); F.l . 146, I I .R  3363,98th Cong.. Im Sess 
( 1983) (W. Coast Fla., Central and No. Ca l. .  and New England); P I 190. II.J Res. 4oS. 99th 
Cong . 1st Sess. (1986) (Central and No. Ca l. , and New England); P.I.. 591. II.J. Res. "MS. 99th 
Cong., 2d Scss. (1986) (Central and No. Cal., and New England); P. I.. 121, H.R. 2788, 101 si Cong., 
1st Scss. (1989) (Hast. Ciu lf of Mex., No. A leutian Basin, No. Central jn d  So. Cal.. New England. 
Mid-At I. Stales, and Georges Bank). S e e  a l s o  U.S. G i s. Au.oi.ming Oir ice, l :.»m.r Axxi txsn m ui 
In i i kidx'sAki A-Wmr. Programrox l.i ASiNoOri shore Lands.GAO/RCED-S5-86( I985);T Eichcnhcrg 
and A. Solow, R e t h i n k i n g  F e d e r a l  O f f s h o r e  F .n e rg\  P o l i c i e s  16-17, Paper Presented at the 
Marine Policy Center A lumn i Symposium. Woods Hole Oceanographic Institution (April 5-7. 
1987) (available al the Marine Law Institute). The expected reforms which were lo be jchicvcd 
as a irsu l l of the 1978 amendments lo the OCSLA have not been realized. S e e  H .R I t ir  No 590,




