


D A T E :  4 / 7 / 9 0

Re s o urces

F U R T H E R :

D A T E  T U R N E D  I N T O  O F F I C E :

C o m m i t t e e  c o n s i d e r e d C S H B  4 5 0  ( R e s o u r c e s )

" A n  A c t  r e l a t i n g  t o  e a s e m e n t s  o r  r i g h t s - o f - w a y  w i t h i n  a  s t a t e  p a r k  o r  
r e c r e a t i o n a l  f a c i l i t y . "

a n d  r e c o m m e n d e d :

[  ]  r e p l a c e  w i t h  
[  ]  o r  a d o p t  ______

[  ]  a t t a c h e d  a m e n d m e n t ( s )
C 3 ____________________

C ] / d o  p a s s  

[  ]  d o  n o t  p a s s  

[  ]  n o  r e c o m m e n d a t i o n  

[  ]  i n d i v i d u a l  r e c o m m e n d a t i o n s  

[  ]  f u r t h e r  r e f e r r a l  t o  ___________

l e t t e r  o f  i n t e n t  a d o p t e d

A T T A C H E S  N E W  F I S C A L  N O T E ( S ) :
D e p t / D a t e :

[  ]  f i s c a l  n o t e ( s )  _________________________

[  3 z e r o  f i s c a l  n o t e ( s )

A P P R O V E S  P R E V I O U S :  

[  ]  f i s c a l  n o t e ( s )

[  ]  s a m e  t i t l e  
[  3 n e w  t i t l e
[  ]  t e c h n i c a l  

t i t l e  c h a n g e  
( H B  o n l y )

D e p t / D a t e :

r v K ^ z e r o  f i s c a l  n o t e ( s )  m R

[  3 a p p r o p r i a t i o n - n o  f i s c a l  n o t e  [  ]  G o v e r n o r ' s  b i l l  w / f i s c a l  n o t e

O T H E R  R E C O M M E N D A T I O N S :



House Bill 450
An Act relating to easements or rights-of-way within a state park unit.

The purpose of this legislation is to grant authority to the Department of 
Natural Resources to allow private property owners to have a guaranteed 
access across state park land to reach their property. The Committee 
Substitute language is supported by the Department, and allows them to 
grant easements as long as they remain open to the public, do not unduly 
affect park resources, and are in the public interest.

This legislation was introduced at the request of the Gateway Homeowners 
Association in Eagle River. This subdivision is located in the Eagle River 
Valley, behind the Eagle River Visitor Center. The subdivision was part of 
the John Barclay homestead and the access road has been in place since the 
early 1960's. Chugach State Park purchased the visitor center property in 
1980, and this land purchase also included the road access to the 
subdivision located beyond the visitor center.

At present, the Division of Parks has granted homeowners a revocable park 
use permit. This type of permit does not satisfy lending institutions when 
people want to sell their homes, because there is no guarantee they will 
continue to have access to the property. The Department of Natural 
Resources does not presently have the authority to grant rights-of-way for 
these property owners.
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S A M  C O T T E N

S p e a k e r  o f  t h e  H o u s e

O c t o b e r  24, 1989

C o m m i s s i o n e r  L e n n i e  G o r s u c h  
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
400 W i l l o u g h b y  A v e n u e  
Juneau, A K  9 9 8 0 1

D e a r  C o m m i s s i o n e r :

I h a v e  b e e n  a d v i s e d  b y  t h e  G a t e w a y  H o m e o w n e r s  A s s o c i a t i o n  o f  
t h e  p r o b l e m  t h e y  a r e  h a v i n g  r e g a r d i n g  a c c e s s  t o  t h e i r  h o m e s .  
T h e  s u b d i v i s i o n  is l o c a t e d  b e h i n d  the E a g l e  R i v e r  V i s i t o r s  
C e n t e r  a n d  t h e  h o m e o w n e r s  m u s t  t r a v e l  t h r o u g h  a p o r t i o n  of 
C h u g a c h  S t a t e  P a r k  t o  r e a c h  them. (See e n c l o s e d  map)

I w o u l d  l i k e  t o  k n o w  w h o  h a s  the a u t h o r i t y  to g r a n t  t h e m  a 
p e r m a n e n t  r i g h t - o f - w a y  t h r o u g h  t h e  p a r k  in p l a c e  o f  t h e  
t e m p o r a r y  p e r m i t  t h e y  h a v e  r e c e i v e d  f r o m  t h e  D i v i s i o n  of 
Parks. I h a v e  e n c l o s e d  a copy of t h a t  t e m p o r a r y  p e r m i t .

P l e a s e  a d v i s e  m e  as t o  t h e  m o s t  e x p e d i t i o u s  m a n n e r  w e  c a n  
a s s i s t  t h e s e  h o m e o w n e r s  in o b t a i n i n g  an e a s e m e n t  t o  t h e i r  
p r o p e r t i e s .  T h a n k  y o u  f o r  y o u r  a ssistan ce.

Sincer e l y ,

I

R e p r e s e n t a t i v e  S a m  C o t t e n  
S p e a k e r  of t h e  H o u s e

S C / j m k

cc: S t u  Hirsh, P r e s i d e n t
G a t e w a y  H o m e o w n e r s  A s s o c i a t i o n



STEVE COWPER, GOVERNOR

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

OFFICE OF THE COMMISSIONER

PO BOX 107005
ANCHORAGE. ALASKA 99510-7005 
PHONE: !» 7 )  561-2020

OFFICE OF THE COMMISSIONER

N o v e m b e r  21, 1989

Re: G a t e w a y  H o m e o wners' A s s o c i a t i o n

The H o n o r a b l e  Sara Co t t e n  

A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  

P.O. Box 770296 

E agle River, A l a s k a  99577

T he d e p a r t m e n t  has bee n  w o r k i n g  w i t h  the G a t e w a y  H o m e o w n e r s '  A s s o c i a t i o n  for 

s everal y e a r s  n o w  in an atte m p t  to r e s o l v e t h e i r  c o n c e r n s  about l egal a c c e s s  

across s t a t e  p a r k  land n e a r  the E agle R i v i v  V i s i t o r  Cent er .

The route has a c o m p l i c a t e d  land status p r o b l e m  i n v o l v i n g  priv a te  land, s t a t e  

park land and B L M  land m a n a g e d  by the par k  b u t  u n d e r  the a u t h o r i t y  o f  BLM.

To e s t a b l i s h  p e r m a n e n t  access, the e x i s t i n g  a c c e s s  r o u t e  n eeds to be r e a l i g n e d  

and p l a t t e d  as a pu b l i c  r i g h t - o f - w a y  t h r o u g h  the M u n i c i p a l i t y  of A n c h o r a g e  

under AS 2 9 . 4 0 . 0 7 0  and AS 40.15.070. S t a te  P a r k s  doe s  n o t  have the a u t h o r i t y  

to grant a permanent, exclusive, priv a t e  r i g h t - o f - w a y .  U n d e r  11 A A C  18.010, 

Parks can o nly p r o vi d e  a revo c a b l e  park use  p e r m i t  that does not c o n v e y  a wa y  

any i n te r e s t  in land.

T h e  M u n i c i p a l i t y  has a r e i m b u r sa b l e  cost p r o g r a m  for d e v e l o p e r s  to r e c o v e r  

the cost of c o n s t r u c t i n g  s u b d i v i s i o n  roads an d  the e s t a b l i s h m e n t  of road s e r v i c e  

d i s t r i c t s .

O f  course, the l e g i s l a t u r e  c ould also fund c o n s t r u c t i o n  of a public r o a d  and 

m a k e  it a p ub l i c  right-of-way.

We do no t  b e l i ev e  that the ex i s t i n g  ac c e ss  r o u t e  is safe tince it d i r e c t s  

traffic t h r ou g h  the V i s i t o r  C e n t e r  p a r k i n g  lot a n d  is in c o n f l i c t  w i t h  v i s i t o r  

activity. If y o u  are interested, we c o u l d  p r o v i d e  y o u  an e n g i n e e r i n g  cost 

e s t i ma t e  on the r oad realignment.

Cotten:

S i n c e re l y

t r  c
Len ni e  G o r s u c h  

C o m m i s s i o n e r

CC: Neil C. J o h a n n s e n



8 ,  1 9 9 0

d r a f t

N e i l  J o h a n n s e n ,  D i r e c t o r  
D i v i s i o n  o f  P a r k s  a n d  O u t d o o r  
R e c r e a t i o n

2 7 6 - 3 5 5 0

E a g l e  R i v e r  V i s i t o r  
C e n t e r  A c c e s s  R o a d

K e n n e t h  C .  P o w e r s  
A s s i s t a n t  A t t o r n e y  G e n e r a l

T h i s  m e m o r a n d u m  r e s p o n d s  t o  t h e  D i v i s i o n  o f  P a r k s '  
r e q u e s t  f o r  l e g a l  a s s i s t a n c e  t o  d e t e r m i n e  w h a t  o p t i o n s  a r e  
a v a i l a b l e  t o  t h e  d i v i s i o n  t o  r e s p o n d  t o  t h e  G a t e w a y  H o m e o w n e r s '  
A s s o c i a t i o n ' s  r e q u e s t  f o r  a  p e r m a n e n t  r i g h t - o f - w a y  o r  e a s e m e n t  f o r  
v e h i c u l a r  a c c e s s  a c r o s s  a  p o r t i o n  o f  C h u g a c h  S t a t e  P a r k  l a n d  a t  t h e  
E a g l e  R i v e r  v i s i t o r  c e n t e r .

I n  o u r  o p i n i o n ,  t h e  D i v i s i o n  o f  P a r k s  d o e s  n o t  h a v e  t h e  
a u t h o r i t y  t o  g r a n t  a  p r i v a t e  e a s e m e n t  o r  r i g h t - o f - w a y  f o r  r e c u r r i n g  
o r  p e r m a n e n t  m o t o r i z e d  a c c e s s  a c r o s s  s t a t e  p a r k  l a n d .  M o r e o v e r ,  
e v e n  i f  a  p r i v a t e  r i g h t  t o  u s e  s t a t e  l a n d  f o r  a c c e s s  e x i s t e d  1  o r  
w e r e  c r e a t e d ,  i t  w o u l d  s t i l l  b e  s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n  
b y  t h e  s t a t e ,  i n c l u d i n g  a  p e r m i t  r e q u i r e m e n t  u n d e r  t h e  e x i s t i n g  
p a r k  r e g u l a t i o n s .

F A C T U A L  B A C K G R O U N D

T h e  G a t e w a y  H o m e o w n e r s '  A s s o c i a t i o n  r e p r e s e n t s  a  g r o u p  
o f  p r i v a t e  l a n d o w n e r s  l i v i n g  i n  a  s u b d i v i s i o n  i n  t h e  E a g l e  R i v e r  
v a l l e y  b e y o n d  t h e  E a g l e  R i v e r  v i s i t o r  c e n t e r .  B o t h  t h e  v i s i t o r  
c e n t e r  a n d  t h e  p r i v a t e  h o m e s  a r e  l o c a t e d  o n  l a n d  t h a t  w a s  
h o m e s t e a d e d  b y  J o h n  B a r c l a y  i n  t h e  1 9 6 0 ' s .  B a r c l a y  r e c e i v e d  a  
f e d e r a l  p a t e n t  t o  t h e  p r o p e r t y  i n  t h e  1 9 6 0 ' s .  I n  1 9 8 0 ,  t h e  s t a t e  
p u r c h a s e d  t h e  v i s i t o r  c e n t e r  p r o p e r t y  f r o m  B a r c l a y ' s  s u c c e s s o r  i n  
i n t e r e s t ,  A l a s k a ' s  P a r a d i s e  H a v e n  L o d g e ,  I n c .  U n d e r  A S  4 1 . 2 1 . 1 2 1 ,  
t h e  v i s i t o r  c e n t e r  p r o p e r t y  a u t o m a t i c a l l y  b e c a m e  p a r t  o f  C h u g a c h  
S t a t e  P a r k  w h e n  i t  w a s  a c q u i r e d  b y  t h e  s t a t e .

W e  h a v e  n o t  s o u g h t  t o  d e t e r m i n e  w h e t h e r  t h e  h o m e o w n e r s  h a v e  
a n  e x i s t i n g  r i g h t  o f  a c c e s s  a c r o s s  t h e  v i s i t o r  c e n t e r  p a r k i n g  l o t .  
A c c o r d i n g  t o  a  J u n e  3 ,  1 9 8 8  l e t t e r  i n  t h e  f i l e  f r o m  V e r o n i c a
G i l b e r t  t o  t h e  B u r e a u  o f  L a n d  M a n a g e m e n t ,  t h e  r o a d  w a s  b u i l t  a c r o s s  
f e d e r a l  p u b l i c  l a n d s  w i t h o u t  a u t h o r i z a t i o n .  I f  t h a t  i s  t h e  c a s e ,  
t h e n  t h e  h o m e o w n e r s  p r o b a b l y  d o  n o t  h a v e  a n  e x i s t i n g  r i g h t  o f  
a c c e s s .  P r e s c r i p t i v e  e a s e m e n t s  ( g r a n d f a t h e r  r i g h t s )  c a n n o t  b e  
c r e a t e d  a g a i n s t  e i t h e r  t h e  s t a t e  o f Z t h e  f e d e r a l  g o v e r n m e n t .  T h u s ,  
t h e  h i s t o r i c  u s e  o f  t h e  r o a d  f o r  a c c e s s  w o u l d  n o t  h a v e  c r e a t e d  a n y  
l e g a l l y  e n f o r c e a b l e  r i g h t  t o  c o n t i n u e  t o  d o  s o .



D R A F T

O u r  u n d e r s t a n d i n g  of the s i t u a t i o n  is that the m e m b e r s  
of the G a t e w a y  Homeowners' A s s o c i a t i o n  h a v e  b e e n  d r i v i n g  t h r o u g h  
the p a r k i n g  lot at the v i s i t o r  c e n t e r  for a c c e s s  to t hei r homes. 
Under 11 A A C  1 8 . 0 19(a)( 9), the D i v i s i o n  o f  Park s has i s s u e d  the 
h o m e o w n e r s  a p e r m i t  a u t h o r i z i n g  the use of p a r k  l a n d  for r e c u r r i n g  
m o t o r i z e d  a c c e s s  to p r i v a t e  land. T h e  h o m e o w n e r s  w a n t  to r e c e i v e  
a p e r m a n e n t ,  i r r e v o c a b l e  r i g h t - o f - w a y  o r  e a s e m e n t  r a t h e r  t h a n  
c o n t i n u i n g  to o p e r a t e  u n d e r  the p a r k  use p e r m i t  system.

L E G A L  A N A L Y S I S

O u r  a n a l y s i s  is b a s e d  u p o n  the s p e c i a l  status o f  the
E agle R i v e r  V i s i t o r  C e n t e r  lan d as part of C h u g a c h  S tate  P a r k  a n d
p r o v i s i o n s  in the A l a s k a  C o n s t i t u t i o n  and s t a t u t e s  g o v e r n i n g  the 
c r e a t i o n  an d a d m i n i s t r a t i o n  o f  s t a t e  parks. Art. VIII, sec. 7 of 
the A l a s k a  C o n s t i t u t i o n  a u t h o r i z e s  the A l a s k a  l e g i s l a t u r e  to 
r e s e r v e  s p e ci al areas o f  the s t a t e  from the p u b l i c  d o m a i n  and 
"provide for t h e i r  a d m i n i s t r a t i o n  and p r e s e r v a t i o n  for the use, 
e n j o y m e n t ,  and w e l f a r e  of the p e o p l e . "  P u r s u a n t  to that a u t h o r i t y ,  
C h u g a c h  S t a t e  P a r k  w a s  e s t a b l i s h e d  b y  the l e g i s l a t u r e  in 1970. A S
41.21.121.

T h e  g r a n t  of an i r r e v o c a b l e  r i g h t - o f - w a y  or e a s e m e n t  
c o n s t i t u t e s  a d i s p o s a l  o f  an i n t e r e s t  in land. 1980 Inf. Op. A t t y
Gen. _____ (Dec. 22, 1980). As p a r t  o f  an art. V I I I  state park, the
Eagle R i v e r  v i s i t o r  c e n t e r  p r o p e r t y  is not s u b j e c t  to the g e n e r a l
state laws c o n c e r n i n g  m a n a g e m e n t  and d i s p o s a l  o f  state l a n d  in
Title 38 o f  the A l a s k a  statutes. 1985 Inf. Op. A t t ' y  Gen. 177, 
185-86. (Feb. 21, 1985). 2 Thus, the p r o v i s i o n s  of T i t l e  38
a u t h o r i z i n g  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  to g r a n t  a c c e s s  
e a s e m e n t s  a n d  r i g h t s - o f - w a y  d o  n o t  apply. I d .

E v e n  if the g r a n t  o f  an a c c e s s  e a s e m e n t  c o u l d  b e  
c o n s t r u e d  as s o m e t h i n g  o t h e r  than a d i s p o s a l  of land (which it 
c a n n o t ) , the D i v i s i o n  of P arks w o u l d  sti ll la ck the legal a u t h o r i t y

F i l e  March 8 , 1990
Page 2

A l t h o u g h  state s t a t u t e s  g e n e r a l l y  a p p l i c a b l e  to state l a n d  
do n o t  a p p l y  to p a r k  land, t h e r e  are a n u m b e r  o f  c o n s t i t u t i o n a l  
p r o v i s i o n s  a p p l i c a b l e  to the u s e  a n d  d i s p o s a l  of state l a n d  o r  
i n t e r e s t s  w h i c h  a p p l y  r e g a r d l e s s  o f  the s t a t u s  of the area as p a r k  
land. F o r  example, art. VIII. sec. 2 of t he A l a s k a  C o n s t i t u t i o n  
r e q u i r e s  t h a t  the n a t u r a l  r e s o u r c e s  of the stat e be u t i l i z e d ,  
d e v e l o p e d  and c o n s e r v e d  for the m a x i m u m  b e n e f i t  of its p e o p l e .  
U nless the p u b l i c  w a s  a d e q u a t e l y  c o m p e n s a t e d ,  a g r a n t  o f  a n  
i n t e r e s t  in state land for the e x c l u s i v e  u s e  of a g r o u p  of p r i v a t e  
h o m e o w n e r s  c o u l d  run a f o u l  o f  t h a t  provi s i o n .  F u r t h e r m o r e ,  a n y  
d i s p o s a l s  o r  leases of i n t e r e s t s  in state land w o u l d  n e e d  to c o m p l y  
w i t h  the p u b l i c  n o t i c e  r e q u i r e m e n t s  of art. VIII, sec. 10 of t h e  
C o n s t i t u t i o n .



D R A F T

to g r a n t  one. The c o n s t i t u t i o n  requires that p a r k s  be a d m i n i s t e r e d  
and p r e s e r v e d  for the use, e n j o y m e n t , and w e l f a r e  of the p e o p l e . 
B a s e d  u p o n  that pr ovis i o n ,  this office has c o n c l u d e d  in p r e v i o u s  
o p i n i o n s  that the D i v i s i o n  of Parks does not h a v e  the a u t h o r i t y  to 
g r a n t  a private g r o u p  the privilege of e x c l u s i v e  use of a state 
park o r  a portion of t h a t  park. See 1982 Inf. Op. A t t y  Gen. 55, 
56 (Jan. 22 1982) . As w e  u n d e r s t a n d  the s i t u a t i o n  in E a g l e  River, 
the h o m e o w n e r s  want the a ccess road into t h e i r  s u b d i v i s i o n  to be 
m a i n t a i n e d  as a p r i v a t e  road, excluding p u b l i c  use. Since a g r a n t  
of e x c l u s i v e  use of p a r k  land for private a c c e s s  is not p e r m i t t e d  
un d e r  art. VIII, sec. 7, the d i v i s i o n  c a n n o t  g r a n t  the h o m e o w n e r s 1 
request. 3

A l t h o u g h  a p r i v a t e  e a s ement c a n n o t  be g r a nted,  w e  b e l i e v e  
there is another a v e n u e  a v a i l a b l e  to the d i v i s i o n  to p r o vide the 
h o m e o w n e r s  with the g u a r a n t e e d  access t h e y  seek. U n d e r  AS
41.21. 122, the D i v i s i o n  of Parks has s p e c i f i c  a u t h o r i t y  o ver 
h i g h w a y  access in C h u g a c h  State Park. The d i v i s i o n  also has the 
a u t h o r i t y  to d e v elop a l t e r n a t e  and a d d i t i o n a l  r o u t e s  of p ubl ic 
a c c e s s  into the park u n d e r  its general a u t h o r i t y  for m a n a g i n g  the 
park. A s  part of an a g r e e m e n t  w i t h  the h o m e o w n e r s  that w o u l d  
p r o v i d e  g u a r a n t e e d  p u b l i c  access into the p a r k  o n  the p o r t i o n s  of 
the r o a d  that cross the homeowners' land, w e  b e l i e v e  the d i v i s i o n  
co u l d  a g r e e  to g u a r a n t e e  m o t o r i z e d  access to the h o m e o w n e r s  on the 
p o r t i o n s  of the road c r o s s i n g  the state p a r k  land. T h e  a g r e e m e n t  
w o u l d  e f f e c t i v e l y  e s t a b l i s h  the road t h r o u g h  t h e  v i s i t o r  center 
p a r k i n g  lot and the s u b d i v i s i o n  as a p ublic road.

Both p ublic and p r ivate use of a n y  r o a d  or r i g h t - o f - w a y  
that e x i s t s  or is c r e a t e d  across park land w o u l d  r e m a i n  s u b j e c t  to
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3 W e  u n d e r s t a n d  t h a t  a bill has b e e n  i n t r o d u c e  in the 
l e g i s l a t u r e  w h i c h  w o u l d  deleg a t e  to the D i v i s i o n  of Park s the 
s t a t u t o r y  a uthority to g r a n t  private e asements.  H.B. 450, 16th 
Leg., 2 n d  Seas. (Alaska 1990). There is some q u e s t i o n  w h e t h e r  such 
a statute, if enacted, w o u l d  be valid. In art. VIII, sec. 7 of the 
A l a s k a  Constit ution, the people of the s t a t e  g r a n t e d  the 
l e g i s l a t u r e  the a u t h o r i t y  to create state p a r k s  b y  r e s e r v i n g  ar eas 
of s p e c i a l  importance  f r o m  the public domain. T h e  l e g i s l a t u r e  w a s  
also g r a n t e d  the a u t h o r i t y  to "provide for t h e i r  a d m i n i s t r a t i o n  and 
p r e s e r v a t i o n  for the use, enjoyment and w e l f a r e  of the people". 
B a s e d  u p o n  that p r o v i s i o n ,  this office has p r e v i o u s l y  o p i n e d  that 
"the c o n s t i t u t i o n  s i m p l y  did not a u t h orize d i s p o s a l  of p a r k  land 
or resoxirces." 1985 Inf. Op. at 186 n.6. A  s t a t u t e  s e eking to
g r a n t  a u t h o r i t y  to a state agency to d i s p o s e  o f  an i n t e r e s t  in 
c o n s t i t u t i o n a l l y  d e s i g n a t e d  park land could be c o n s t r u e d  to v i o l a t e  
the r e q u i r e m e n t  in art. VIII, sec. 7 that the l e g i s l a t u r e  p r o vide 
for the " a d m i n i s t r a t i o n  and p r e s e r v a t i o n " of p a r k  lands. Of 
course, the l e g i s l a t u r e  c o u l d  choose to r e m o v e  the area from the 
park.
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a p p r o p r i a t e  park reg ulation. F o r  example, the d i v i s i o n  c o u l d  close 
the r o a d  to m o t o r i z e d  v e h i c l e  u s e  by the g e n e r a l  p u b l i c  w h i l e  
l e a v i n g  it open to m o t o r i z e d  v e h i c l e  use b y  the h o m e o w n e r s .  U n d e r  
the c u r r e n t  park r e g u l a t i o n s  in 11 A A C  18.010(a) (8) , the h o m e o w n e r s  
w o u l d  b e  r e q u i r e d  to o b t a i n  a p e r m i t  that w o u l d  r e g u l a t e  r e c u r r i n g  
v e h i c u l a r  access  even if they had a right of access. C f . U n i t e d  
St a t e s  v. V o g l e r , 859 f.2d 638 , 642 (9th Cir. 1988) (upholding 
g o v e r n m e n t ' s  a u t h o r i t y  to r e g u l a t e  use o f  p u b l i c  h i g h w a y s  w i t h i n  
p a r k s ) ; Sta te v. M i l l e r , No. # 3 A N - 8 8 - 1 0 1 3 9  Civ. (Alaska Super. Ct. 
Feb. 26, 1990) (decision on summ. judg. u p h o l d i n g  r i g h t  o f  park s 
to r e g u l a t e  priva te u se of RS 2477 p u b l i c  r i g h t - o f - w a y  for a ccess 
a c r o s s  p a r k  lands, c i t i n g  V o g l e r ) .

W e  hope that this m e m o r a n d u m  h a s  p r o v i d e d  the g u i d a n c e  
yo u  r e q u e s t e d  r e g a r d i n g  the g r a n t  o f  a p r i v a t e  r i g h t - o f - w a y  a cross 
s tate p a r k  land. If y o u  h a v e  any f u r ther q u e s t i o n s  or n e e d  for 
a s s i s t a n c e ,  pleas e feel free to c o n t a c t  us again.
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STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE. JUNEAU. ALASKA 99801-1796 PHONE: (907) 465-2400
M arch 16, 1990

The H o n o r a b l e  Curt M e n a r d  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P.O. B o x  V  
Juneau, A K  99811

Dear R e p r e s e n t a t i v e  Menard:

Subject

House B i l l  No. 450, An A c t  r e l ating to easements or r i g h t s - o f - w a y  
w ithi n a state p a r k  or recr ea t i o n a l  facility.

B a c k g r o u n d

A cces s to p r i v a t e  lands w i t h i n  state p a r k  units has b e e n  g r a n t e d  
t h r o u g h  the v e h i c l e  of a revocab le p a r k  use permit. The grant of 
an i r r e v o c a b l e  r i g h t - o f - w a y  or e a s emen t c o n s t i t u t e s  a disposal of 
an i n t e r e s t  in land. Und er Title 41, the D i v is ion of Parks and 
O u t door R e c r e a t i o n  lacks the legal a u t h ority to d i s p o s e  of land 
and the p r o v i s i o n s  of Title 38 a u t h o r i z i n g  the D e p a r t m e n t  to 
grant a c c e s s  does not apply to p a r k  l a n d  a d m i n i s t e r e d  under 
A r t i c l e  VIII, S e c t i o n  7 of the A l a s k a  Constitution.

The D i v i s i o n  of Parks and Outdoor R e c r e a t i o n  does h a v e  the 

a u t h o r i t y  to e s t a b l i s h  p u b l i c  roads w i t h i n  park a r e a s  for park 
purposes. T h r o u g h  recip rocal a greeme nts with p r i v a t e  inholders, 

a park r o a d  c o u l d  access p r i v a t e  land if it also s e r v e d  a p ublic 
purpose, i.e. p r o v i d e d  access t h r o u g h  p r i v a t e  land to adjacent 
park l a n d  t h e r e b y  i m p r o v i n g  the p u b l i c ' s  access; r e s o l v e d  a 
r esource m a n a g e m e n t  problem; or p r o v i d e d  great er c o n trol over 
p ublic access. In this manner, access across p a r k  l a n d  w o u l d  be 
r e g u l a t e d  a n d  a lando wner w o u l d  be g u a r a n t e e d  a c c e s s  alt ho u g h  a 
d isposal of interest in p a r k  land w o u l d  not occur.

Effect of HB 450

As written, HB 450 would consti t u t e  a dispo sal of an interest in 
park l a n d  which is not c o n t e m p l a t e d  u n d e r  A r t i c l e  VIII, Section 7 
of the A l a s k a  Constituti on. HB 450 also implies an e x c l usive
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grant of land without any s t a t u t o r y  a u t h o r i t y  for a p u b l i c  
i n t erest f i n d i n g  or c o m p e n s a t i o n  (although the c o n s t i t u t i o n a l  
p r o v i s i o n  w o u l d  apply u n d e r  A r t i c l e  VIII, S e c t i o n  2 w h i c h  r efers 
to m a x i m u m  b e nefit (compensation) to t h e  people, a n d  A r t i c l e  
VIII, S e c t i o n  10 wh ich r e q uire s p u b l i c  n o t i c e ) .

N e e d  for HB 450

HB 450 a t t e m p t s  to p r o v i d e  to a p r i v a t e  l a n d o w n e r  a d e d i c a t e d  
p u b l i c  or p r i v a t e  r i g h t - o f - w a y  to t h e i r  p r o p e r t y  t h r o u g h  p a r k  
land r a t h e r  than u t i l i z e  a p a r k  r o a d  u n d e r  r e a s o n a b l e  r e g u l a t i o n .  
This n e e d  is in part m o t i v a t e d  by f i n a n c i n g  a n d  t i t l e  c o n c e r n s .  
C o m m u n i c a t i o n  b e t w e e n  the l e nding i n s t i t u t i o n  a n d  t h e  d i v i s i o n  

has in all p a s t  cases r e s o l v e d  c o n c e r n s  about t he r e v o c a b i l i t y  of 
a p a r k  r ‘irmit and c o n t i n u e d  use of a p a r k  road.

The D i v i s i o n  of Parks a n d  O u t d o o r  R e c r e a t i o n  has t h e  e x i s t i n g  
a u t h o r i t y  to e s t a b l i s h  p u b l i c  roads f o r  p a r k  p u r p o s e s .  If r o a d  
access to p r i v a t e  land d o e s  not meet t h e  s t a n d a r d  of p a r k  
p u r p o s e s  then access m a y  b e  d e n i e d  or a c c o m p l i s h e d  b y  a r e v o c a b l e  
p e r m i t  in o rder to r e g u l a t e  the a ccess in the p u b l i c  i n t e res t.

D e p a r t m e n t  P o s i t i o n

A l t h o u g h  t h e r e  may p e r s i s t  a q u e s t i o n  o f  the c o n s t i t u t i o n a l i t y  of 
d i s p o s i n g  of an interest  in park l a n d  t h r o u g h  an e a s e m e n t  or 
right-o f-way, the l e g i s l a t u r e  m a y  d e f i n e  by s t a t u t e  t h e  l i m i t  of 
what t i t l e  rights in p a r k  land it g r ants. In o r d e r  t o  b e t t e r  
d efine t h e  p u b l i c  interest, the f o l l o w i n g  a m e n d m e n t s  to H B  450 
are suggested.

S e c t i o n  1. AS 4 1 . 2 1 . 0 2 0  is a m e n d e d  by a d d i n g  a n e w  
s u b s e c t i o n  to read:

(c) The d e p a r t m e n t  m a y  i s s u e  a p u b l i c  e a s e m e n t  or 
p u b l i c  r i g h t - o f - w a y  w i t h i n  a state p a r k  [or r e c r e a t i o n  
facility] unit for access to p r i v a t e  p r o p e r t y  w h e n  such 
an a c tion is d e t e r m i n e d  to not u n d u l y  i m p a c t  p a r k  
r e s o urces a n d  serves the p u b l i c  interest. The 
c o m m i s s i o n e r  m a y  r e g u late t h e  a c cess  a n d  r e q u i r e  
c o m p e n s a t i o n  for the access.



R ep re sen ta t iv e  Curt Menard - 3 - March 16„ 1990

Sincerely,

L e n n i e | G o r s u c  
C o m m i s s i o n e r

cc: R e p r e s e n t a t i v e  Cotten
H o u s e  Resources C o m m i t t e e  
B o b  Evans, L e g i s l a t i v e  L i aison 

O ffice of the G o v e r n o r



GATEWAY
HOUEOWKERS ASSOCIATION
2410 EAGLE RIVER ROAD 
EAGLE RIVER, AK 99577 
907-894*6946
Sunday,January 7,1990

The Honorable Sam Cotton 
Alaska House of Representatives 
P.O. Boi 770296 
Eagle River, Alaska 99577
Re: Gateway Homeowners Association

Request for Right-Of-Way
Dear Senator Cotton:
I have had several conversations with Ai Miners of Chugach Slate Park 
regarding our legal access problems.
Al advises me that Chugach State Park does not have the authority to convey 
any property rights in Chugach Stale Park property. He also advises that no 
agency in the Department of Natural Resources has this type of authority. 
Apparently, only the State Legislature can convey property rights in Chugach 
State Park. This situation apparently is a result of legislative intent 
eipressed in the statue which created the Park.
Al indicated that there may be a way to resolve our apparent impasse. This 
would involve the execution of some type of contract for easement or right- 
of-way. He is requesting an opinion from the Attorney General’s office a: to 
the feasibility of this alternative. I support ATs efforts in this regard.
However, I have a feeling that the Gateway Homeowners Association is not 
alone with their access problems over state park property. For this reason, it 
seems to me that our access problems should be addressed in view of a 
larger picture. Logically, it seems to me that the Division of Land and Water 
Management in the Department of Natural Resources should be empowered 
to issue easements or rights-of-way across state park property as they do 
over other slate lands.
As I have previously mentioned to you, the property owners in our area are 
experiencing rather significant problems in selling and/or refinancing their 
properties because there is no legal access. This does not seem to be fair or



equitable since the access road that we use predates the establishment of 
Chugach State Park.
For this reason, I respectfully request that you introduce legislation on 
behalf of the Gateway Homeowners Association to:

• empower the Division of Land and Water Management to issue 
easements and/or rights-of-way over state park property.; or

• legislatively convey an access road easement on the existing 
traveled way to the Gateway Homeowners Association.

We very much would appreciate your assistance in this matter. Please 
advise if you need any additional information or assistance.

Sincerely,

Stu Hirsh, President
Gateway Homeowners Association



GATEWAYHOMEOWNERS ASSOCIATION
2410 Eagle River Road 

Eagle River, Alaska 99577
December 17, 1989

The Honorable Sam Cotton 
Alaska House of Representatives 
P.O. Doi 770296 
Eagle River, Alaska 99577
Re: Gateway Homeowners Association

Request for Right-of-Way
Dear Mr. Cotton:
Julie Kraft of your staff has kindly provide J me with a copy of Department 
of Natural Resources Commissioner Lennie Gorsuch's letter of November 21, 
1989, This letter responds to your earlier request as to which agency in 
Department of Natural Resources has legal authority to grant an easement or 
right-of-way over and across Chugach State Park property to the Gateway 
Homeowners Association. The easement or right-of-way would provide 
members of the Gateway Homeowners Association legal access to their 
homes and properties.
After having reviewed the letter, it is apparent to me that Commissioner 
Gorsuch and her staff do not fully understand the situation regarding our 
access problems over Chugach State Park Property and the process we have 
been engaged in to resolve them. Therefore, I believe that a few comments 
are warranted for the sake of clarity and to set the record straight as far as 
the facts of this matter are concerned.
My first concern is that the Commissioner did not answer your basic 
question regarding the agency within her Department which has the 
authority to grant an easement or right-of-way over Chugach State Park 
property to the Gateway Homeowners Association. She responded by 
indicating that Chugach State Park does not have this authority. She did not 
however, identify the agency which has this authority.
She is correct in stating that there are a laind status issues involving federal, 
state and private lands relating to our situation. The issues are not overly 
complicated. She is also correct, up to a point, in saying that the Department 
has been working with us in an attempt to resolve our access problems. She
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is not correct, in a number of her assertions regarding alternatives available 
to the parties to resolve our access problems,
Piease keep the following information in mind during my subsequent 
response to issues raised in the Commissioners letter:

• The Chugach State Park Property now occupied by the Eagle River 
Visitor Center was part of the John Barclay Homestead. It was 
purchased by the Park in 1980.

• The road now used by members of the Gateway Homeowners 
Association to access their homes and properties was part of the John 
Barclay homestead and has been used by John Barclay and his 
successors in title for access to the homestead (and later to residential 
lots) since 1963. The seventeen years that the road was used as private 
access for Gateway property owners exceeds the statutory period under 
which prescriptive rights for access can accrue to the users of the road.

• While our access does indeed cross federal, state and private property, 
the only issue that is and should be the concern of the Department of 
Natural Resources and Chugach State Park is that section of the road 
which crosses the five acre tract of Chugach State Park property 
occupied by the Eagle River Visitor Center.
Over the past three years, the Gateway Homeowners Association has 
been working to resolve its legal access problems. To this end. we have 
accomplished the following:
We have entered into a reciprocal right-of-way agreement with the 
United States of America, through the Bureau of Land Management, for 
access across the federal lands involved. This agreement involves the 
United States granting a right-of-way to the Gateway Homeowners 
Association for access across the federal lands involved. Four of our 
private property owners have granted the United States access across 
the private properties involved.
The four private owners in our area have granted the Gateway 
Homeowners Association private right-of-way easements across their 
properties so that members of the Association have legal access to their 
homes and properties. These easements, which were recorded on 
October 6, 1989 are private and do not create any rights for the general 
public to use our access road.



Page 3

We under stand that under 11 AAC 18.010. Parks can only provide the 
Gateway Homeowners Association a revocable use permit. For this 
reason, we applied for an access road right-of-way to the Division of 
Land and Water Management earlier this summer. Our application was 
rejected on the grounds that since our right-of-way was located in 
Chugach State Park, Land and Water Management lacked jurisdiction.
The only outstanding access issue to be resolved involves acquisition of 
permanent access across the Chugach State Park Eagle River Visitor 
Center property. As an interim solution to our access problem, Chugach 
State Park Superintendent Pete Panarese has offered the Gateway 
Homeowners Association a revocable use permit. Gateway will accept 
this permit with the understanding that it is interim in nature for as 
long as it takes to permanently resolve our access problem.

* The Gateway Homeowners Association deannexed from the Eagle River 
Rural Road Service District effective January 1, 1989. This means that 
as far at the Municipality of Anchorage is concerned, our access road is 
essentially a private road.

Commissioner Gorsucb makes several statements in her letter which leads 
me to believe that she does not fully understand or appreciate the access 
issue.
First, she indicates that in order to establish permanent access, "the existing 
access route needs to be realigned and platted as a public right-of-way 
through the Municipality of Anchorage...". This is not correct.
Gateway Homeowners Association needs either a dedicated easement or a 
right-of-way grant from the State of Alaska. The Municipality of Anchorage 
is not involved in our area any longer by virtue of Gateway's previously 
mentioned deannexation from the Eagle River Rural Road Service District. 
Furthermore, Chugach State Park does not desire that our access road 
become public access. They have signed our access road as it departs from 
the Visitor Center parking lot as a private road for authorized vehicles only.
The Municipal cost reimbursement program for developers to construct 
subdivision roads and establish road service districts is not applicable in this 
situation since, as previously stated, our area is not in a road service district 
and the Municipality will not allow a district to be formed because the road 
is private.
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Second, legislative funding for a public road and the creation of a public 
right-of-way is not appropriate to our situation since the portion of our 
access road crossing the Visitor Center parking lot is already public and a 
public right-of-way across the remainder of the Visitor Center property 
would serve no public purpose. In fact, current Park management involves 
limiting public vehicular access south of the Visitor Center.
Third, the Commissioner apparently is not aware that the Visitor Center 
parking lot was redesigned and paved during the summer of 1989. 
Previously, our access road went through the Visitor Center parking lot 
which admittedly, was not only unsafe for Park visitors, but also created a 
hazardous situation for our homeowners as well. The redesign and paving of 
the parking lot last summer has resulted in a two lane access way along the 
east edge of the parking lot along which public parking is prohibited. This 
new alignment, while not perfect, greatly minimizes conflicts with visitor 
activity. Park Superintendent Pete Panarese and his staff also are now able 
to be proactive in managing parking during peak use periods and have been 
very cooperative and effective in keeping the access way available for our 
use. A road realignment at this point would probably not be cost effective 
and is really not necessary.
The foregoing discussion should put our situation into the proper 
perspective. It is our belief that our remaining access problems could be 
resolved rather easily and conveniently by the Department of Natural 
Resources, through the Division of Land and Water Management, granting an 
easement or right-of-way to the Gateway Homeowners Association along the 
existing alignment which follows the east edge of the Visitor Center parking 
lot.
From the foregoing, it seems that the Gateway Homeowners Association is in 
somewhat of a Catch 22 situation. On one hand, Chugach State Park lacks the 
statutory authority to grant easements and right-of-way. On the other hand, 
the Division of Land and Water Management indicates that it lacks authority 
to act because the lands are located within Chugach State Park. Yet both 
agencies are under the Department of Natural Resources umbrella and this is 
the department which manages State land. We are in a quandary as to how 
to resolve our access problem.
Given the foregoing, we feel we have no other alternative than to 
respectfully request that you continue to intercede with the Commissioner 
on our behalf. We very much appreciate your continuing assistance and
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stand ready to provide any additional information or to provide a 
representative or spokesman to meet with you and/or Department of 
Natural Resource staff to re'Mve this issue.

Sincerely,

Stu Hirsh, President



GATEWAY
H O M E O W N E R S  A S S O C I A T I O N2410 E A G LE  RIVER ROAD EA GLE FIVER , A K  99577 907-694-69462 /6 /9 0Representatives Curt Menard and C li f f  Davidson, Co-Chairm en House Resources Committee Alaska State Legislature P .O . Box V  (M: 3100)Juneau, A laska 99811Dear Representative Menard and Davidson:I am writing on behalf of the Gateway Homeowners Association, to request your support of House B ill 450. This bill would authorize the Department o f Natural Resources to issue easements or rights-of-way across state parks or recreation facilities for access to private property. A t the present time, the Department has no such au th o rity .Members o f the Gateway Homeowners Association own homes and property on an old homestead at the end o f Eagle River Road withinChugach State Park. The homestead and many o f the homes in ourarea predate the establishment o f the park.In 1980, the State of Alaska purchased a 5 acre tract of land whichwas part o f the original homestead. The old Paradise Haven Lodge(now the Eagle River Visitor Center) was located on this land as wellas the original homestead access road which members of our Association have used for access to their property for over 20 years. Unfortunately, the deed by which Chugach State Fark acquired this property did not reserve an easement protecting the legal rights of access that members of our Association previously enjoyed.W e now are faced with a situation where it is nearly impossible to refinance and/or sell our properties because we do not have legal access. In fact, the Alaska Housing Finance Corporation recently refused to finance a home in our area.In an attempt to cure our legal access problems, we applied for a right-of-way with the Division o f Land and Water Management. Our application was rejected on the grounds that the D N R  did not have



authority to convey property rights on park property. Chugach State Park, also lacking this authority, can only issue us a non-compatable use permit. Such a permit is a poor solution to our problem.The only alternative we (and others similarly so situated) have to gain legal access to our homes and property is for the legislature to authorize the Department o f Natural Resources to grant easements and rights-of-way across state parks or recreational facilities. This can be accomplished by the passage o f House B ill 450.W e would very much appreciate your assistance and support. Please feel free to contact me i f  you would like any additional information regarding this matter.
S in cerely ,
Stu Hirsh, President
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