


STATE OF ALASKA BILLVERSION: SCS CSHB 409 (Jud
1990 LEGISLATIVE SESSION PUBLISHDATE: 5/7/90 Ta)
REQUEST: FISCAL NOTE
Revision Date; oy Affected : Envi rnnmpntal frm Arvatlon
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%ﬁ%ﬁﬁw& _}99,0 |Irg.n 148.0 14900 1-4980 149h0
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ANALYSIS :  (AttachaSeparate page if necessary)
The fiscal impact for FY 90 would he zero. Analysis is attached.
repared b U nfolton. Phone:  .465=2600.
B\PSIOH 'y Administrative SeTvites Date:. f/6350}2889
Approved by Commissioner;. ~~ CLE>1 Due:  30Qt"
Agency: Environmental Conservafi
D|str|but|on &bE preparer):
Le Ilative Finance Changes in fICSCSWS
Le |sat|veSponsor have no fiscal impact.™ This
fiscal note is appropriate.
OﬁlceofMana tandBudget Projections of no fiscal impact
ImpactedAgen |e35] would continue through 1996. P$c of

CA—



HOUSE 2/9/90

House Bill 409
1/29/S0 Version

Section 3 of this bill gives the Department new authority to
assess administrative penalties for violations of laws and
regulations designed to protect the environment. Due process,
under this bill, allows for a hearing to be held prior to the
assessment of penalties. Since DEC does not currently have this
authority, we do not have any positions capable of performing
these functions. Therefore, the Department would need one
hearing officer and a paralegal to conduct the hearings required
before assessment of administrative penalties.

Contractual ($12.0) includes court reporter, transcripts, and
professional contracts.

Position 100 200 300 400 500 Total
Attorney 111 68.0 5.0 8.0 1.0 5.0 $87.0
Paralegal Assistant Il 44.0 1.0 5.0 $50.0
(Contractual) 12.0 $12.0
TOTALS 112.0 5.0 20.0 2.0 10.0 $149.0
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STATE OF ALASKA

1990 LEGISLATIVE SESSION

REQUEST:

FISCAL

NOTE

A cD

BILLVERSION:
PUBLISH DATE- HOUSE 2/9/90

No. 1

CSHB 409 (Res)

Revision Date;
Title : An Act relating
Law Reform

toEnvironmental

Sponsor : Representafive Hike Davis

Requestor: Hnn” Rp.«nnirin<!

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93
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ANALYSIS :  (Attacha separate page if necessary)
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CSHB 409(Res)
HOUSE 2/9/90

House Bill 409
1/29/90 Version

Section 3 of this bill gives the Department new authority to
assess administrative penalties for violations of laws and
regulations designed to protect the environment. Due process,
under this bill, allows for a hearing to be held prior"” to the
assessment of penalties. Since DEC does not currently have this
authority, we do not have any positions capable of performing
these functions. Therefore, the Department would need one
hearing c¢c_hcer and a paralegal to conduct the hearings required
before assessment of administrative penalties.

Contractual ($12.0) 1includes court reporter, transcripts, and
professional contracts.

Position 100 200 300 400 500 Total
Attorney 111 68.0 5.0 8.0 1.0 5.0 $87.0
Paralegal Assistant Il 44.0 1.0 5.0 $50.0
(Contractual) 12.0 $12.0
TOTALS 112.0 5.0 20.0 2.0 10.0 $149.0
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STATE OF ALASKA BILL VERSION:  cshp ao09 (jup)
1990 LEGISLATIVE SESSION PUBLISH DATE: HOUSE .2/26/90

FISCAL NOTE
REQUEST:

D ate:February 26, 1990----- Affected t-gont nf 1w
?ewsmn e el aa/n to the reform of é%eﬂcy efeaal Serwcer g»n n |

certalr)\ enwronmental conservatmn laws... 0
SO 0o n e n t s erations ~—
ﬁgquestor |-|0use Judmanp P

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 96

J}l‘_mWEAL SERVICES

CONTRACTUAL

PVENT
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FUNDING:  (Thousands of Dollars)

GENERALFUND
FEDERALFUNDS
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TOTAL

POSITIONS:
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PART-TIME
TEMPORARY

ANALYSIS (Attachaseparate page if necessary)
Please see the attached analysis.

Richard 1. Pegues; [¥Fector . 465-3672
%l S|on Administrative Serkn%we; Q, Bg\ - February 26, 1990

Approved by Commissioner. ~ Douglas B. Bail>i/Attorney General Datfi. February 26, 1990
Agency. Department of Lawv

Distribution (bE preparer).
Legislative Finance

Leglslatlve Sponsor
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CONTINUATION of FISCAL NOTE ANALYSIS HOUSE 2/26/9

For Bill/Resolution No. (38409 (jud)

The. commitfee substitute for HB 409 changes the state's environmental
conservation lans in four Important respects.

First, section 1 avends AS46 03, 020(0?) ﬁ rt)rovrde that the Department of
Environmental Conservation may cop¥ records during .a volun arg Inspection to Investigate
either rctual or suspecte po |on or_contamination orto ascertain compliance™ or
noncompliance with AS 46.03 4.or A5 46.09. Section 2 adds a new ara%rraph to A
46.03.020 that grants to the Department of Envrronmental Conservatron the right 1o enter ad
inspect the ropert O premises of agervasrve qu lated faci |t¥ and colpy records o
In estrgate Ither actual or susrt)ected SOUICes of |0n or contam natron 0 to ascertarn
compliahce or noncompliance with AS 46,03, AS defines
pervasiv I}/ requlated facrlrtY 8 a facl |t¥ vrhere actrvrtres or 0 eratrons are or vvere
conducted that affect a si Pfcanf Publrc Interest and that the Department of Environmenta
Conservation comprehensively regulates

Second, section 4 AS4? 03 by addrng? er]rensectron that, estahlishes
temo admrnrsér tive penalties ol utron Under the sectign, an administrative
not to exceed $25,000 adgg or ech violatjon may beassessed against a person wo

vrolat S Or causes or permits to b violated a provision of A546.03, A5 46.04, or'AS 46.09,

Third, section 5 repeals and reenacts AS 46. 03 850 t0 |ve the artment of
Fnvironmental - Conservatin the [ to Issue brn Ing compliance or ers coup wrth a
formal admipistrative eview/appeal ro?ess Unger existing law, the epartment notifies
a person of 1ts determination that a Violation exists, or is about to exist, and the person
IS given time to file a report stating measres have been axl are being taken, or are
proposed to e taken, to correct or control the conditions outlined in the determination
B&trcte ) At this time, a compliance order can be issued only after all of these steps have
n taken.

Fourth, sectron 6 would aend AS 46,03 addrn a naw section that r%ovrdes
that the commissioner of environmental™ conservation ire 3 person to conduct an
environmental audit and to prepare and sumit an envrronment | audit report, as part of
judicial or adi'Mnistrative enforcement action.

It s |m€ossrble to predict whatadditional costs, if any, the Department cf

n%ex erience if this bill  is adopted. (rthe one hand, the bill's provisions greatly

strea ne existing enforcement procedures, thereh reducrn% attorney resources currently

used for litigation and lengthy settiement ne otiatl ons he_othe hand these Improved

focedures ey result In increased en orcement N\gurre al |t|ona [8SOUICES.

eve]rtheless to the extent that mcre?sed en orcementnayou mé]ht e ef |crencres royiced

] 3/6 resultrng cost will be borne by the “o1l and” hazardous substance fund

Erovrde under and AS46.09, as well as Tederal fund sources such as the federal
ST Trust and the federal Superfund.



A No. 3
STATE OF ALASKA Bill Veriloo: CSHB A09 (JUD)
190 LEGISLATIVE SESSION Publiih Date: HOUSE 2/26/90

FISCALNOTE
REQUEST:

RevUion Date 2/26)S0 Agency Affected: Alaska Court System
Tide: An Aot relating to tho reform of car-  BRU: Trial Courts

taJn environmental conservation laws...
Spauor.  Davis, Bfown, Koponen, Navarro...  Components:

Repeater:

EXPENDrURES/REVENUES: SThouaandi of Dollar*)
OPERATING FY 9 FY a FY 92 FY 93 FY 9 FY %
Penonall Services
Traval
Contractual
Supplies
Equipment
Land & Structural
Granta & Claima
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE |

FUNDING:  (Thomiflda of Dollara)
General Fundi 0.0 0.0 0.0 0.0 0.0
Federal Funa*

Other
TOTAL 0.0 0.0 0.0 0.0 0.0

poSITiONS:

Full-time
Part-time
Temporary

ANALYSIS:  (Attacha leparate page if neceuary)

No fiscal Impact

Prepared hy: yJtkh Strand___, Generalaounsel Fhooe: 264-8228
Dlvijioo: Alaska Court System Date: 02/26/90
Approved by: Arthur HT 11, Administrative Director Date; 02/26/90

Agency. ~ Alaska Court System

D s%a%rao};n (EP/ agr Cg)arer

ISIAIVE SSWaalr

ueatg ana Wt& Budget Page 1 0F 1
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Original sponsor(s): REP. M.DAVIS, Brown, Koponen,:Navarre, Goll, Uliner,
Ellis , D

IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 409 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to the- reform of certain environ-
mental conservation law s and the administrative

penalties for their violation; and amending Rule 609
of the Alaska Rules of Appellate Procedure."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.020(6) is repealed and reenacted to read:

(6) at reasonable times and with the consent of
or occupier, enter and inspect any property or premises and copy
records that are required to be kept by this chapter, AS 46.04,
AS 46.09, or by a substantially similar federal law or regulation, or
by a regulation, order of the department, permit, approval, or accep-
tance issued under this chapter, AS 46.04, AS 46.09, or a substantial-
ly similar’ federal law or regulation, to investigate, either actual or
suspected sources of pollution or contamination or to ascertain com-

pliance or noncompliance with this chapter, AS 46.04, or AS 46.09, or

with a regulation, order of the department, permit, approval, or
acceptance issued under this chapter, AS 46.04, or AS 46.009; the
department shall maintain asconfidential information andrecords

relating to secret processes, methods of manufacture, financial and
commercial information and records and, as agreed by the department
and the owner or occupier nf t-ho n”™norn- an(]
records discovered during the investigation; before wundertaking an
inspection, an authorized employee of the department must present to

the owner or occupier of the facility appropriate credentials and if

-1- SCS CSHB 409(Jud)



requested a written statement as to the reason for the inspection,
including a statement as to whether opollution, ~contamination, or
noncompliance is suspected; if pollution, contamination, or noncompli-
ance is not suspected, an alternate and sufficient reason shall be
given in writing; weach inspection shall be commenced and completed
with reasonable promptness; if the employee obtains any samples,
hefore leaving the facility the employee shall give to the owner or
occupier a receipt describing the sample obtained, and if requested a
portion of each sample equal in weight or volume to the portion re-
tained; if an analysis is made of the samples, the department shall
provide a copy of the results of the analysis and a written summary of
the findings of the inspection to the owner or occupier no more than
15 days after the analysis is received; if samples were not taken, the
department shall provide awritten summary of the findings of the
inspection to the owner or occupier no more than 30 days after the
inspection is complete;
* Sec. 2. AS 46.03.020 is amended by adding a new paragraph to read:
o (14) to the extent permitted by the United States and Alaska
Constitutions, at reasonable times enter and inspect a facility if the
facility is pervasively regulated and is an oil terminal facility
regulated under AS 46.04.030, a refinery, a crude oil or gas explora-
tion, production, or transportation facility, a hazardous waste trans-
portation, storage, or disposal facility regulated under AS 46.03.302,
a major solid waste disposal facility, or a facility that is required
to have both a waste disposal permit and an air emissions permit, and
copy records that are required to b*» VAnt- h™ "C.z"
AS 46.09, or by a substantially similar federal law or regulation, by
a regulation, order of the department, permit, approval, or acceptance
issued wunder this chapter, AS 46.04, AS 46.09, or a substantially

SCS CSHB 409(Jud) -2 -



ol B oo N

(op]

10

N

1

16
17
18
19
20
21
22
23!
1
25
5
21
28
29

—
o+

similar federal law or regulation, to investigate either actual or
suspected sources of pollution or contamination or to ascertain com-
pliance or noncomp.'.iance with this chapter, AS 46.04, or AS 46.09, or
with a regulation, order of the department, permit, approval, or
acceptance issued under this chapter, AS 46.04, or AS 46.09; the
department shall maintain as <confidential information and records
relating to secret processes, methods of manufacture, financial and
commercial information and records and, as agreed by the department
and the owner or occupier of the property, other information and
records discovered during the investigation; before wundertaking an
inspection, an authorized employee of the department must present to
the owner or occupier of the facility appropriate credentials and a
written statement as to the reason for the inspection, including a
statement as to whether pollution, contamination, or noncompliance s
suspected; if pollution, contamination, or noncompliance is not sus-
pected, an alternate and sufficient reason must be given in writing;
gach inspection shall be commenced and completed with reasonable
promptness; if the employee obtains any samples, before Jleaving the
facility the employee shall give to the owner or occupier a receipt
describing the sample obtained, and if requested a portion of each
sample equal in weight orvolume to theportion retained; if ananaly-
Sis is made of thesamples,the department shall providea copy of the
results of the analysis and a written summary of the findings of the
inspection to the owner or occupier no more than 75 days after the
analysis is received; if samples were not taken, the department shall
provide a written summary of the findings tho '

owner or occupier no more than 30 days after the inspection is com-
plete; in this paragraph, "pervasively regulated facility" means a

facility where commercial activities or operations are or were

-3 - SCS CSHB 409(Jud)



conducted that affect a significant public interest, that is regulated

by the department, and where the regulatory presence is sufficiently

comprehensive and defined that the owner or occupier cannot help

he aware that the property will be subject to periodic inspections

undertaken for specific purposes; the term does not include, by way of

example only, single-family residences, restaurants, hospitals, health

clinics fishing vessels, small placer mines, and service stations.

* Sec. 3. AS 46.03.020 is amended by adding a new subsection to read:

(b) When the department has the authority to issue

under this chapter, AS 46.04, or AS 46.09 to a pervasively regulated

facility as defined in (a)(l4) of this section, the department
attach to the permit term:, and conditions relating to access for

entry and inspection of property and premises and the <copying

records that are required to be kept by this chapter, AS 46.04,

AS 46.09, or by a substantially similar federal law or regulation,

by a regulation, order of the department, permit, approval, or accep-

tance issued under this chapter, AS 46.04, AS 46.09, or a substantial-

ly similar federal law or regulation.
* Sec. 4. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. ADMINISTRATIVE PENALTIES FOR POLLUTION.

The department may assess an administrative penalty against a person

who violates or causes or permits to be violated a provision of

chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-

ment, permit, approval, or <certificate issued wunder this chapter,

AS 46.04, or AS 46.009.

(b) Except for the adoption of regulations under, a?,

and the right to de novo review under (d) of this section, AS 44.62

does not apply to administrative proceedings conducted, but does apply

to judicial review sought, under this section.

SCS CSHB 409(Jud) -4 -
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(c) An administrative penalty assessed under this section may
not exceed $15,000 a day for each violation. Each violation is a
separate and distinct offense and where the violation continues from
day to day, each day constitutes a separate violation.

(d) The department shall, on request, grant anadjudicatory
hearing to a person against whom an administrative penalty is as-
sessed. The adjudicatory hearing shall be <conducted wunder 18 AAC
15.200 - 15.310 as the regulations exist on the effective date of this
Act. A person against whom an administrative penalty is assessed may
appeal the decision of the department to the superior court,. The
superior court shall hear the appeal de novo on the record.

(e) Action by the department under this section does not Ilimit
or otherwise affect the authority of the department to enforce this
chapter, AS 46.04, or AS 46.09, or to recover damages, restoration
expenses, investigation costs, court costs, and attorney fees. The
court shall set off the administrative penalty amount paid under this
section against a civil penalty subsequently awarded by a court
against the person for the same violation under AS 46.03,,760.

(f) The assessment of an administrative penalty under this
section does not affect the obligation of a person to comply with this
chapter, AS 46.04, AS 46.09, or with a regulation, order of the de-
partment, permit, approval, or certificate issued under this chapter,
AS 46.04, or AS 46.09.

(9) If a person fails or refuses to pay an administrative penal—
ty assessed under this section after the penalty has become final, the
attorney general may bring an action to collect the penalty and tl.c
defendant 1is liable for

(1) the amount of the administrative penalty assessed; and
2) interest from the date the department assesses the

SCS CSHB 409(Jud)



administrative penalty under (a) of this section.

(h) The department shall adopt regulations setting out a mat
of daily penalties for specific categories of violations with the
amounts not to exceed those established wunder (c) of this section.
The matrix must establish the penalty amounts based on the

(1) degree of environmental harm resulting from the vVio-
lation:

(2) degree of the respondent's culpability;

(3) prior history of violations;

(4) respondent's good faith cooperation and efforts to
correct the violation;

(5) need for an enhanced penalty to deter futureviola-
tions

(6) economic savings realized through noncompliance;

(7) respondent's ability to pay.

* Sec. 5. AS 46.03.850 is repealed and reenacted to read:

Sec. 46.03.850. COMPLIANCE ORDER. (a) When the department
finds after an investigation that a person is violating or is about to
violate a provision of this chapter, AS 46.04, AS 46.09, or AS 03.05,
or of a regulation, order of the department, permit, approval, or
certificate issued under this chapter, AS 46.04, AS 46.09, or AS 03.-
05, or is otherwise endangering or creating the potential of pollution
of the surface or subsurface air, land, or water within the jurisdic-
tion of the state, the department may issue a compliance order. The
compliance order shall describe with reasonable specificity the nature
of the wviolation and set out the nature of the required response
measures and a deadline for compliance.

(b) The compliance order is effective 70 days after rec
request for an administrative hearing under (c) of this section does

SCS CSHB 409 (Jud) -6 -



not stay the provisions or deadlines set out in the compliance order.

(c) The department shall, on request, grant an adjudicatory
hearing to a person against whom a compliance order is issued under
(a) of this section. The adjudicatory hearing shall be conducted
under 18 AAC 15.200 - 15.310 as the regulations exist on the effective
date of this Act. A person against whom a compliance order is issued
may appeal the decision of the department to the superior court. The
superior court shall hear the appeal de novo on the record.

(d) Except for the adoption of regulations wunder AS 46.03.885
and the right to de novo review under (c) of this section, AS 44.62
does not apply to administrative proceedings conducted, but does apply
to judicial review sought, under this section.

(e) A compliance order issued mder this section is an order of
the department for purposes of this chapter, AS 46.04, AS 46.09, and
AS 03.05.

() The attorney general may seek enforcement of a compliance
order by. bringing an action in superior court,

Sec. 6. AS 46.03 is amended by adding a new sectionto read:
Sec. 46.03.861 . ENVIRONMENTAL AUDITS. (a) As part of a judi-

cial or administrative enforcement action, the department may request

a person to conduct an environmental audit and to prepare andsubmit

to the commissioner an environmental audit report. The person may
decline to conduct an environmental audit.

(b) An environmental audit may be performed either by the person
requested to conduct the audit or by an independent contractor select-
ed hv t-hp np-rson. The person performing the audit must meet reason-
able qualifications established by the commissioner,

(c) In this section
(1) "environmental audit" means a systematic, documented,

-7- SCS CSHB 409(Jud)
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and objective review of a person's operations, practices, and perfor-
mance related to the specific environmental standards and require-
ments, including permit conditions, relevant to the enforcement ac-

tion;

(2) "environmental audit report"™ means a written

that presents findings from a review, conducted as part of an enviion-
mental audit, of a person's environmental operations, practices, and
performance relevant to issues involved in the enforcement action.

(d) The department shall maintain as confidential all informa-
tion and records obtained under an environmental audit.

(e) Penalties assessed in a judicial or administrative enforce-
ment action may be set off against the reasonable costs of an environ-
mental. audit performed as part of the enforcement action.

* Sec. T. LEGISLATIVE INTENT. AS 46.03.020(b) as enacted in sec. 3 of
this Act does not restrict any authority the Department of Environmental
Conservation might have to establish access requirements in the permits of
an entity that- is not a pervasively regulated facility.

* Sec. 8. AS 46.03 is amended by adding a new section to read

Sec. 46.03.385. REGULATIONS. The commissioner shall adopt
regulations under the Administrative Procedure Act (AS 44.62) to
implement AS 46.03.020(a)(6), (a)(74), and (b), 46.03.761, 46.03.850
and 46.03.861.

* Sec. 9. AS 46.03.761(d) and 46.03.850(c) have the effect of amending
Rule 609 of the Alaska Rules of Appellate Procedure by requiring the supe-

rior court to hear certain appeals de novo on the record

CSHB 409 (Jud) g -



STEVE COWPER, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER
PO BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

February 7, 1990
POSITION PAPER
House Bill 409
The Department strongly supports this legislation. As has been

so aptly pointed out in the aftermath of the T/V Exxon Valdez,
the key to dealing effectively with a major oil spill 1is

prevention. An active role on the part of the regulatory
agencies in preventing a spill is essential. This principle
applies as well to preventing other kinds of environmental
pollution. House Bill 409 would provide some of the necessary

tools to streamline the enforcement processes and enable the
Department to encourage compliance with existing regulatory

safeguards.

This bill addresses four major issues: access, administrative
penalties, compliance orders, and environmental audits. Each
issue is addressed separately below.

ACCESS

The ability to inspect to determine whether pollution violations
are occurring iIs a necessary component of a credible enforcement
program. Current practices have prevented the Department from
gaining access quickly when necessary. Current law requires the
consent of the facility owner or obtaining a search warrant
before possible violations can be investigated, often leading to
the dissipation or dispersal of the pollution before the
Department can enter and gather the evidence necessary to charge
the polluter with a crime.

Section 1.of House Bill 409 adds to existing authority the right
to copy records. Section 2 allows reasonable access to regulated
facilities for the purpose of investigating actual or suspected
pollution violations without the consent of the owner. The
proposed changes in this bill should significantly improve the
Department®s ability to investigate violations.

ADMINISTRATIVE PENALTIES

Penalties are an important enforcement tool that reduces the
economic incentive to violate existing environmental laws. The
Department currently has two avenues to pursue when a violation
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occurs: 1) 1issue or negotiate a compliance order requiring
corrective action, or 2) commence a judicial enforcement action.
The ability to assess administrative penalties would provide a
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other
states and are used extensively by the federal government. They
have proven to offer an efficient and fair means of enforcement.
Handling matters administratively, rather than judicially, 1is far
more expeditious and cost effective for both industry and the
Department. Development of sound administrative penalty criteria
and establishment of a consistent track record when penalties are
imposed adds fairness and certainty to the process. The
administrative penalty process also allows for judicial review,
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental
enforcement program is the ability to issue compliance orders
without cumbersome procedural delays. The Department cannot
currently issue a compliance order to stop ongoing pollution or
commence cleanup of a contaminated site without a lengthy hearing

process.

Section 5 of House Bill 409 would allow compliance orders to be
effective immediately, so that pollution will stop and clean up
will commence. This process would prevent delays from being
introduced when the goal is to promptly eliminate risks to the
public health and environment.

A person®s right to contest liability or seek contribution from
other responsible parties is not curtailed under this section.

An affected party has 30 days to request an administrative
hearing which can be elevated to a judicial review if necessary.
A request for an administrative hearing, however, does not affect
the provisions and deadlines set out in the compliance order. In
essence, this section provides that rights and liabilities can be
litigated after the fact, while protection of the public health
and environment muse take place immediately. This 1is essentially
a reversal of the existing situation. This is an important tool
for the Department®s enforcement program.

ENVIRONMENTAL AUDITS

This section would allow the Department, as part of an ongoing
enforcement action, to require an environmental audit to be
performed by an independent contractor selected by the person
required to conduct the audit. The Department retains authority

to approve the selection of the contractor.
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Audits have proven to be beneficial to both industry and
government because they insert a neutral, yet qualified party
into the process. Environmental audits have also been a part of
effective prevention programs because potential problems can be
identified before reaching unmanageable or catastrophic
proportions.

The four components of this bill will significantly add to the
Department®"s ability to protect the public health and the
environment through a more efficient, effective enforcement
program.
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STEVE COWPER, GOVERNOR

PEPLY TO:
CIroa 'm AVENUE
DEPARTMENT OF L AW SUITE 200
VIA FACSIMILE ANCHORAGE. ALASKA 9950M99-*
OFFICE OF THEATTORNEY GENERAL PHONE (907) 276-3550
Telecopier #456-1317 $3 is: NATIONAL CENTER
April 2, 1990 100 CUSHMAN ST
SUITE 400

FAIRBANKS. ALASKA 99707-4679

Phone; (907)452-1568
O PO BOX K-STATE CAPITOL

Representative Ron Larson, Co-Chair JUNEAU. ALASKA 99RH-0300
Representative Lyman Hoffman, Co-Chair PHONE. (907) 465-3600
House Finance Committee

P.O. Box V

Juneau, Alaska 99811

Re; H.B. 409 access provisions

Dear Representatives Larson and Hoffman:

At last week"s House Finance Committee hearing on H._B.
409, several questions arose regarding the types of Tfacilities
which would- qualify as "pervasively regulated facilities.”" This
memorandum responds to those questions.

Section 2 of H.B. 409 authorizes the Department of -
Environmental Conservation ("DEC") to enter and 1inspect at
reasonable times a "pervasively regulated facility"” in order to
investigate actual or suspected sources of pollution or to
ascertain compliance with DEC statutes and regulations. Section
2 defines "pervasively regulated facility” as

a TFTacility where activities or operations are or
were conducted that affect a significant public
interest and that the department comprehensively
regulates.

The above definition, which explicitly tracks the case
law developed under both the United States and Alaska
constitutions, contains two distinct components;

«

(&) the operations conducted at the Tfacility must
"affect a significant public interest.”™ |In other words, the nature
of the activities conducted at the facility must present the
potential for a substantial adverse environmental impact upon the

public;
and

@ the operations conducted at the Tacility must be
subject to comprehensive regulation by DEC. In other words, the
facility"s activities must be subject to broad regulation and

oversight by DEC.

03.C5LH



Representative Ron Larson April 2, 1990
Re: KB 409 access provisions Page 2

In order to qualify as a pervasively regulated facility,
the TFfacility must satisfy both components of the definition.
Hence, the vast majority of premises in Alaska will not fall under
the definition. For example, private residences, restaurants,
fishing vessels, small placer mines, gas stations, and most small
businesses do not qualify. The activities conducted at these
places are not subject to comprehensive DEC regulations.
Furthermore, the activities conducted at most of these places do \
not have the potential to pose a significant environmental threat

to the public. Likewise, the corporate headquarters of a large
company would not qualify— even if other facilities owned by the
company did satisfy the test. This 1s because the type of

activities typically conducted at a corporate headquarters are not
subject to br~ad DEC regulation and oversight.

Conversely, certain types of facilities would qualify as
pervasively regulated facilities in most circumstances. Examples
of such fFacilities include the Alyeska Pipeline Company®"s Valdez
terminal, Trans-Alaska Pipeline pump stations, oil refineries, most
permitted hazardous substance or hazardous waste disposal
facilities, and hazardous waste temporary storage facilities. Such-
facilities usually will satisfy both components of the definition.

Under present law, before DEC may enter onto private
property DEC must either obtain the property owner®s consent or
obtain a search warrant.As the above discussion demonstrates,
H.B. 409 does not increase DEC"s right to enter thevast majority
of private property in Alaska. H.B. 409 would, however, allow DEC
to take advantage of the narrow, judicially recognized, exception
to the search warrant requirement for a limited group of
facilities that have a particular potential to harm the health and
welfare of Alaska®"s citizens.

If you have any Ffurther questions, or if I may be of
further assistance, please contact me.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

JAM: jah



A laska State Legislature

P.0. Box V
Juneau. AK 99311-3100
Phone: >9071 |ri5-399t

Legislative Research Agency Fax: (9071 133-3351

February 6, 1990

MEMORANDUM
TO: Representative Mike Davis
ATTN: Barnaby Dow

FROM: Leola Weimer 0 »
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156

You asked which Alaska state agencies have the authority to assess penalties
for violations of their regulations and statutes. You also wanted to know if
agencies in other state governments have this authority. Specifically, you asked
how authority for imposing an administrative penalty has been granted to agencies
similar to the Alaska Department of Environmental Conservation (DEC); if the.
Environmental Protection Agency (EPA) requires administrative penalty authority
for Resource Conservation and Recovery Act (RCRA) certification; and what the

fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative
adjudication but does not have the general authority to assess administrative
penal ties.

Twenty-eight states and the federal government have administrative penalty
systems for enforcing RCRA standards. States which have adopted administrative
penalty systems have found them to save time and money;, to be a more effective
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO)
recommend that all states adopt administrative penalty systems to manage and
enforce regulations concerning the environment.

Administrative Penalty Authority

In Alaska, the authority to assess administrative penalties is granted to certain
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-
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44.62.630). ihe power of administrative adjudication is Ilimited to the named
functions of the agencies listed under AS 44.62.330(a) (see Attachment A).

Further restrictions are outlined in AS 44.62.330(d). According to the Attorney
General, "The policy of 8§ 44.62.330(d) is to limit the adjudication procedure
set forth in the Act to procedural matters, and matters regarding which the
agency must make substantial determinations of fact."1 The purpose of this act
is to prescribe a fair procedure for determinations of fact. The powers of
administrative adjudication do not extend to situations where facts have been

determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and
federal agencies. The Department of Public Safety's ability to issue traffic
citations is a typical example of a state-level administrative penalty authority.
The Environmental Protection Agency's ability to assess fines for pollution and
hazardous waste violations is an example of federal administrative penalty
authority. Some states have administrative law judges who determine the
penalties for a variety of violations; others rely upon hearing officers assigned
to specific agencies to assess penalties.

In general, the system of administrative law judges and hearing officers s
preferred to civil or criminal court systems because less time and cost are
involved. Administrative law judges and hearing officers are able to solve a
greater number of cases in a shorter period of time. They are also able to
correct a greater number of violations. Strict administrative procedures and
penalty matrixes make enforcement procedures less arbitrary and more consistent.
Like a person who intentionally parks in a no parking zone, companies know in
advance what the penalties and procedure will be if they are found in violation

of certain regulations.

Relying wupon administrative law judges and hearing officer's may foster a more
cooperative atmosphere between industry and administrators than is found in a
court room. However, if an agreement cannot be reached by the administrative
process, the right of appeal to the higher courts is always available wunder

administrative penalty procedures.

Department of Environmental Conservation (DEC)

The Alaska DEC has been given the powers of administrative adjudication under
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska

Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in
AS 46.03. If an investigation or inspection uncovers a violation, the usual
procedure is to first issue a notice of violation which spells out the statute
or regulation violated and desiribes what needs to be done to come back into
compliance. If this does not resolve the situation, or if a situation is more
serious and complex, a compliance order is issued.

Compliance orders may be issued either with the consent of the violator or
unilaterally by DEC. Compliance orders by consent are a binding contract where
the violator agrees to meet a specified compliance schedule. An agreed amount
of penalty may be levied as part of the compliance order or as punishment for
not meeting the \ompliance schedule. Unilateral compliance orders, on the other
hand, are not contractual in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order,
DEC may then file civil or criminal charges. The commissioner of DEC also has
the authority to put an immediate stop to a violation by issuing an Emergency
Order. Emerge'.,oy Orders are typically issued only once or twice a year and
involve violations which have a high potential of causing a public health hazard
(e.g., broken sewage line). If the violation is not grievous but nonetheless
a relatively major problem (e.g. the discharge of muddy water into a spawning
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems for the
enforcement of their environmental protection statutes. The systems in three
of these states is described below.

State of Washington

Washington State's Department of Ecology has authority to levy penalties of up
to $10,000 per day for violations of the state's environmental protection
statutes. Once a violation is discovered, the commissioner issues a notice of
violation describing the regulations violated and amount of penalty assessed.
Accompanying the notice of violation is an order for corrective action to be
taken. Refusal or failure to comply is considered a separate violation and
allows for additional penalties. The violator has ten days to appeal his or her
case to the Pollution Control Hearing Board. This board is appointed by the
governor and is wunder the jurisdiction of the Department of Ecology. The
Pollution Control Hearing Board then conducts a formal hearing and passes
judgment as to the appropriateness and amount of penalty assessed. This decision
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of
Ecology, most notices of violation and compliance orders are not appealed. The
few cases that do go before the Pollution Control Hearing Board take an average
of ten to twelve weeks to resolve (as compared to the previous judicial system
that took an average of one and one half years to complete). Of those cases that
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California 1is discovered, the
Department of Health Services may issue simultaneously a corrective action order
and an administrative complaint. The corrective action order is like a
compliance order and outlines the specific steps that must be taken to come back
into compliance. An administrative complaint is like a civil penalty with a
maximum of $25,000 per day. Upon receiving an ordar, a violator has ten days
to request a hearing. Independent hearing officers are appointed from the Office
of Administrative Hearings, Department of General Services. After receiving the
hearing officer's decision, either party has thirty days within which to appeal
for judicial review. Penalties and corrective action, however, are not postponed-

by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" is similar to
a traffic ticket. For minor violations, inspectors may issue corrective action
orders and administrative complaints of wup to $500 on site; 2) moderate
violations are handled under the newly developed "Desk Order." After completing
an inspection an investigator may fill out a more detailed report and issue a
penalty of greater than $500; and 3) "Correction Orders" are reserved for the
major violations. They require greater documentation and carry heavier fines.
According to Bill Soo Hoo, Legal Council for California's Department of Health
Services, in the past two years only four cases have received administrative
hearings and one corrective action has been appealed to the courts. In FY 89

the department collected a total of $1,147,000 from judicial penalties and
$2,926,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The
Department of Environmental Quality (DEQ) has the power to issue a five-day

warning letter and order of compliance and penalty. Five-day warning letters
may be waived in cases where the public health is endangered. After receiving
notice, a violator has twenty days to appeal its case to the Environmental
Quality Commission. Members of this commission are appointed by the governor.

Typically one hearing officer reviews the case and holds an informal trial with
presentation of evidence and cross examination of witnesses. The hearing officer
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental
Quality Commission. Their decision may in turn be appealed to the Oregon State
Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of
the Environmental Quality Commission's decisions have been appealed to the state
court. In an effort to make this system more efficient and equitable, a formal
penalty matrix was adopted in March 1989 (see attachment B). The matrix
classifies the severity of violation and takes into consideration such things
as prior violations, economic gain, cooperation and economic conditions. Since
the adoption of the matrix, both the number and amount of penalties collected
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties.
After the adoption of the matrix, they collected $392,000. The largest fine
collected was $80,000 in an asbestos case with multiple violations. The average
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come-
from the Environmental Protection Agency (EPA) and the General Accounting O ffice

(GAO).

Currently states may have either administrative or judicial penalty systems to
qualify for Resource Conservation and Recovery Act (RCRA) authorization.
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has
decided to change this policy and make both administrative and judicial penalties
a requirement. An announcement is expected to appear in the Federal Register
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At
both the East Coast Conference and West Coast Conference, administrative penalty
systems were the major topic of discussion. In 1988 the GAO conducted an audit
of EPA RCRA enforcement programs and found the lack of administrative penalty
systems to be a major obstacle to implementing EPA's standards of "timely and

appropriate.”

According to Jeffery Mach, Chief of Solid & Hazardous Waste Management Program
for DEC, Alaska intents to apply for RCRA authorization in early 1992, If these
expected rule changes go into effect, Alaska will be required to adopt an
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like a”itional
information, please contact this agency.

Attachments
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TABLE 13

CIVIL PENALTIES UNDER HAZARDOUS WASTE LAWS

State

Alabama

Alaska
Ari2 ona
Arkansas

California

Colorado
Connecticut

Delaware

Administrative
Civil Penalties

$25,000/day ($250,000
“cap")

v.None”

None

$25,000/day
$10,000/day

$1,000-$10,000/day
(Portar-Cologne
Act)

None

$25,000/day

"reasonable penalty”
(vioL of law, permit,
reg.)

$25,000/day (vioL

of order)

Judicial
Civil Penalties

$25,000/day (no "cap")

$100,000 plus $10,000/day
$10,000 /dayi

None

$10,000/day

$25,000/day (intentional or
negligent violation or

violation; of order)

$25,000-520,000-% 15.000-$% 10,000
$5,000/day (Porter-Cologne
Act)
$25,000/day
$25,000/day

$25,000/day

»

District of Columbia Nona $25,000/day

Florida None $50,000/day

Georgia . $25,000/day None

Hawaii 4ST!' $10,000/day $10,000/day

Idaho None $10,000/day

Note; Penalty amount shown is the maximum assessment per violation unless

otherwise indicated.

Note: States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the administrative penalties column.



State
Illinois

Indiana

iowa
Kansas
Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

1
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire

Administrative
Clva PetAltim

$25,000/day

$25,000/day

$t,000/day
$10,000/day
None

$25,000/day
$50,000/day (order
violation)

None

$1,000/day ($50,000
ncap")

$1,000 /day
$25,000/day (for un-
authorized release,
handling without
license, failure

to report)

Nona

$10,000 per inspection
(regardless of # viola-
tions or days; waived if
corrected within 30 days

of receipt of order)
$25,000/day

None

None

None

None

None

1U6

Judicial
Civil Penalties

$25,000/day

$25,000/day (plus an

additional $500/hour for violat-
ing any emergency order)
$10,000/day

$10,000 /day

$25,000/day

$25,000/day
$50,000/day (order violation)
$25,000/day

$10,000/day

$25,000/day

$25,000/day
$25,000/day

None

$10,000/day
$10,000/day
$10,000/day
$10,000/day

$50,000/day



ble 13 (continued)

State

New Jersey

New Mexico

New York

Norm Carolina

North Dakota

oruo

Oklahoma

Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

Administrative
Civil Penalties

$25,000 per violation
(plus $2,500/day after
receipt of order)
$10,000/day
$25,000/day
$50,000/day (subs,
violation)

$10,000/day

None
None

$10,000/day (but only
for viol of order)

$10,000 /day
$25,000/day
$10,000/day
$25,000/day
None
$10,000/day
$10,000 /day
None
None
None
$10,000/day
None

None

None

Judicial
Civil Penalties

$25,000/day
$50,000/day (violation of
order or failure to pay)
$10,000/day

$25,000/day

$50,000/day (subs, violation)

None (de novo review of admin,,

penalty)
$25,000/day

$10,000/day

$10,000/day

None

$25,000/day
$10,000 /day
$25,000/day
$10,000 /day
None

$25,000/day
$10,000/day
$10,000 /day
$10,000/day
None

$25,000/day

$25,000/day

$10,000/cay
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Juneau. Alaska %4811

| TO: House Members v /|
FROM: Representative Mike b e spsv j

DATE: April 20,1990
SUBJ: CS HB 409 (Finance) - Nonconsentual Inspection Authorities

Section 2 of CS HB 409 (Finance) provides authority for nonconsentual (warrantless)
inspections only in certain narrow circumstances for a ve[F few specific types of facilities.
OnIY_ a verr fewAlaska businesses - those with ma‘)or facilities posing a substantial
public health or pollution risk - would be affected by fhis provision.

Specifically, the legislation expressly provides that nonconsentual inspections can take
place only "to the extent permitted by the United States and Alpska Constitutions"” con-
sistent with the privacy protections provided by the federal and Alaska constitutions.
Federal and state courts ﬁ_ave identified "pervasively regulated facilities" as potentially
SUbjEC'[ to nonconsentual Inspections.

However, not all pervasively regulated facilities in Alaska would be subject to noncon-

sentual inspections under CS HB 409 (Finance). T Ne legislation further narrows the type
of facilities in Alaska potentially subject to nonconsentual inspections. First, by limiting
the department's authority to conduct nonconsentual inspections in the case 0 racitities
that are pervasively regulated by DEC glt is not sufficient that the facility is comprehen-
sively requlated by another federal or state agency). Second, by still further limiting
suchinspections t0 @ specific type offacitities listed in Section 2 of the bill (see below).

In summary, in order to use the nonconsentual inspection authority provided by CS
HB 409 (Finance), a facility must meet two tests:

l; it must be "?eryasively regulated" by the department and
2) be a type of facility specifically listed in the legislation.

CS HB 409 (Finance) also provides for keeping "trade secret" records confidential.

The types of facilities potentially subject to warrantless inspections is illustrated below.

FACILITIES SUBJECTTO ANONCONSENTUAL SEARCH iSECnQbUn

Oil Terminal Facilities (AS 46.04.030)

Refineries

Crude Oil Exploration, Production, or Transportation Facilities

Hazardous Waste Transportation. Storage or Disposal Facilities (AS 46.03.302)
Major Solid Waste Disposal Facilities o

Facilities with Significant Air and Wnsiewaicr Emmissions regulated by DEC

TOTAL NUMBER OF "PERVASIVELY REGU— FACnmES POTENTIALLY SUBJECT TO NON —
LATED FACTUTEES" POTENTIALLY SUBJECT CONSENTUAL INSPECTIONS UNDER CS 11IBHX
TO CONSTITUTIONALLY SANCTIONED NON — O-TNT MUST DE I)PERVASIVELY REGULATED

CONSENTUAL SEARCIES UNDER STATE AND BY DEC AND 2) SPEaFICAIXY IDENTIFIED IN*
FEDERAL COURT DECSIONS. CS 1IB<0 (FIN) AS SUBJECT TO NONCONSEN —

TUAL SEARCIES
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Court

WASHINGTON — Just 48
hours after the Supreme Court
ruled, Missouri's Jack Danforth,
one ot the Senate's most judi-
cious ar.d least flamboyant mem-
bers, proposed this constitutional
amendment: “Neither the Su-
preme Court nor anz/ inferior
court of the United States shall
have the power to instruct or
order a state or political subdivi-
sion thereof, or an official of such
state or political subdivision, to
lay orincrease taxes,"

Itisa measure of the i rmoerr
ousness of today's imperial ju-
diciary that if such language had
been ‘proposed to the constitu-
tional convention in 1787 the lan-
guage would have been dis-
misSed as absurdly unnecessary.
But last week the Court ruled
that courts can impose taxation.

A lower court found Kansas
City's school district guilty of op-
eratrng a se?regated system.
The court, attempting to fine-
tune the racial balance of schools
by attracting white students ord-
efed as a rémedy the expansion
of “magnet schools.” The court's
plan, pneed at upwards of
million, included a 25-acre farm
a 25-acre wildlife area, animal
rooms, a planetarium. 15 com-
Buters per classroom, a model

nited Nations wired for lan-
guage translations, greenhouses
and” vivariums, movie-editing
and screening rooms, a tempera-
ture-controlled art gallery, a
dust-free diesel mechanics room
instruction In cosmetology and
robotrcs radio and televisjon stu-
dios with editing and animation
labs. All this and more, mind
¥ou is supposedly mandated by
he Constitution.

The lower court even ordered
the hiring ot a $30000 "
formatron specralrst
cate the court's plan. Thus the
court's plan involved extracting

taxes from unwilling and unrep-

resented citizens and spending
some_ ot the money to fund ex-
pression ol views the citizens dis-
approve.
The school distP™
sufficient money

- had neither
, all this nor

oversteps

public in-
to advo-

b ounds

Georgef Willis a Pletz rze-
winning ‘columnist lor the Washing-
ton Post.

the power to raise it. Now the Su-
preme Court has held. 54 that a
court has a right to do what was
done in Kansas CrtY a right to
order a government to mcrease
taxes and to susoend a state con-
stitutional limit on such in-
Creases.

_ The rationale for this radical-
ism is that the power of courts to
discern unconstitutional behav-
ior entails the power to decree
remedies sufficient thereto. The
anti-democratic extremism of
this is apparent, This thought
never crosses the extremists
closed minds:

Measures such as judicial
taxation, measures incompatible
with the most fundamental con-
stitutional principles, measures
that snred
cesses and obliterate the separa-
tion of Bowers — such measures
cannot be necessary responses to
social conditions deemed incom-
par ble with the Constitution.

The school desegregation era

egan 70miles Irom Kansas City

opeka, with Brown v. Board
of Educatron There, chrldren
were being denied enroliment In
particular schools because their
skins were black

In the era ofJudrcraI fiats for

"racial balance." some black
children ui Kansas City have
been dented admission fo some
schools because their skins are
black: Admitting them would
complrcare some’judge’s pursuit
of his preferred racial numbers.
To fund such ugly lunacy, courts

emocracy's due pro-

0

n tax 1 ssue

are now driven to the anti-consti-
tutional expedient of judicial
taxation.

Justice Kennedyororned In dis-
sent by Rehnuurst 'Connor and
Scaliai notes that when advocat-
ing ratification of the Constitu-
tion. ~Alexander Hamilton as-
sured Americans that "the ju-
drcrarE/ . has no influence over

he purse” (Federalist 782
and James Madison said tha
“the legislative, department
alone has access to the pockets
of the people™ (Federalist 4a).
Today a majority of the Court
savs. in effect. "Well, wnat d:d
the Founders know about the in-
tent of the Founders?"

Danfonh's remedy may he
unnecessarrlY drastic. Congress
can b¥ statue limit the jurisdic-
tion of lower courts (as Congress
did in the Noms-LaGuardia Act,
stnppurg courts of the power to
issue lahor injunctions). Besides
the five justices ui this benighted
maionty (White. Brennan. Mar-
shall, Blackmun, Stevens) are
tne five oldest justices. Nature
erlchaﬂ the #ourt

Meanwhi

berals applaud-
ing judicial taxation are in an in-
terestrng mtellectual tangie. Re-
garding " the conduct of foreign
policy,"a core function of the €x-
ecutive branch, they toda g/take a
tolerant new of Congress’ claim
to caRacrous powers ﬂLrberaIs
thoug t otherwise until hey lost
confidence, in their ability to
elect presidents.) And now re-
8ard|ng the power to raise and
isperse revenues — surety the
core legislative function — lib-
erals are pleased to see . this
power usurped bu the Judrcrar%
(Time was when liberals though!
political decisions =~ should “be
made by the political branches.)
y what principle can these
liberal positions he reconciled?
None unless a consistency in
sacrif |crnfg the Constrtutron t0 ob-
tain preferred results can hbe
called” a rrnchIe Liberalism
has Dbecome intellectual mush
precisely because it is
pectablv result-oriented. And cne

result is the political anemia o
liberalism.

Hov about @ Humanity Day ...........
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Attack on spill bill ispurepropaganda

To hear some critics talk, you'd think a bill that
passed the state House late last month heralded the
second coining of Nazi Germany. The bill supposedly
will let the Department of Environmental
Conservation engage in "Gestapo” tactics.

But in reality, the critics are guilty of using
another Nazi tactic to sink the bill: the Big Lie.

This hyperventilated anti-environmental rhetoric is
par for what passes as public discourse in Alaska,
Only in Alaska would laws that are standard
operating procedure elsewhere draw such fire.

For the record, the measure at issue, HB 409, will
not allow DEC to swoop into any oil industry
business at any time..It will not allow DEC to fine a
ofirm into bankruptcy wit! no due process.

The bill sir ply gives DEC two new powers. First,
when DEC su<,sects a polluter is breaking the law, the
agency could do an unannounced inspection. However,
this power would be limited to facilities that DEC
already regulates closely and that are named in the
bill.

Second, DEC could fine polluters without getting a
court order first. To preserve due process rights, those
fines could be appealed in court.

If those powers make a police state, there are a lot
of police states around. Thirty seven states have some
version of this authority to inspect polluters. At least
16 states have roughly similar powers.

Alaska’s bill would not, as charged, allow
inspectors to invade a firm's headquarters
unannounced. It would only allow inspectors to visit
certain facilities where pollution is produced.

As for allowing agencies to levy pollution fines, 28
states have some version of that power. Indeed, the
U.S. Environmental Protection Agency is about to
require states to have that authority if they want to
enforce federal hazardous waste laws.

Laws similar to HB 409 have survived court
challenges at both federal and state levels and in
Alaska. The bill is specifically crafted to comply with
privacy rights set in the Alaska Constitution.

The critics’ rhetorical distortions would be
laughable if their opinions weren’'t shared widely in
the Alaska Senate. For too many senators, DEC'S
main role is to be a whipping boy when
environmental disaster strikes, as with the Exxon oil
spill.

DEC’'S enemies would rather keep the
environmental watchdog locked in a cage and fed on
half-rations. Otherwise, DEC might not have to whine
and plead with polluters. It actually might be able to
do what it's supposed to do: stop pollution.
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Consider Lithuani

The following message,
dated August " 1776, has
somewhat “anachronistically
been released to the world
media.

It was addressed to colo-
nials. in America who had
just issued their provocative
and untimely declaration of
independence.

_To the Secessionary Colo-
nists in America:

Your friends and support-
ers from afar send their

warm ?ood wishes in yiur
time of natjonal trial “and
personal suffering.

|
We s mBathue with your
desire fo be free and inde-
pendent,

We_ find much to agree
with in your presentation of
facts to"a candid world.

However, the action taken

your representatives in
genéral congress assembled
on July 4 is precipitate and
Unwise.

If you have, as you sug-
?est, “a decent Respect fo
he Opinions of Mankind,"
Yo_u will rescind or revoke
his unilateral declaration at
once, or at the very least
susFPend it.

lease understand that we
take no position on the mer>
its of your case for indepen-
dency.

william Sc

Certainly the ?r
you listed “in greal o
which you seeas cat
impelled you to Se.
— touch the heart.
Our message to
purely practical.
Yourtiming is pcx
sen. Seventeen seven
the worst possible
which to declare |
dence. .
Although King, Ge
has his_ shortcoming
gconomic sphere, ya
party” in Boston
was a sensatjonalist
falr derogation of
policy.
He is a force for
and order at a terri

.bulent time.

_We happen to kn
his court at St. Jam

Marl call: answers

[t's time for another mail
call. As you will note, | have
only answered questions
that were accompanied by a
self-addressed envelope.

| read where Ivana Trum
cannot go out on dates with-
out Donald. If | take her out,



GREATER
Chamber of Commerce

1107 West 8th, No. 1 (907)586-6420 Juneau. Alaska 99801
LEGISLATIVE ™"ALERT™ 4/13/790

HE AS A BUSINESS COMMUNITY have a MAJOR problem brewing on
the "Hill"™ and need you to make your feelings known to our
State Legislators. It will only take a phone call to
register your opinion, so take the minute and MAKE YOUR
OPINION KNOWN. 1

l1st WRITE DOWN YOUR OPINION, (50 words or less), Call 465-
4648 (Legislative Information Office Network), and read your
"Public Opinion Message". The following Legislators should be
advised, Curt Menard, Cliff Davidson, Walt Furnace, Richard
Foster, Bert Sharp, and our own Jlegislative representatives.
AT THIS TIME IT IS OUR BELIEF that the following house bills
are not in the best interest of our business community.

HB 210, Supported by Ulmer, opposed by Hudson, would
virtually stop any development by the private
sector that uses streams for a water source.

HB 409, Sponsored by Ulmer, opposed by Hudson, contrary to
what you may have heard, this isnot "0il Spill"”
legislation, and it would 1impact YOUR business.

HB 553, Sponsored by Ulmer, opposed by Hudson, would give
the private citizen the right to sue companies
directly on environmental issues.

IN HB409, THE HOUSE FINANCE Committee hasmade substantial
improvements to the original bill, but the fact is that
anyone in business that has to be concerned with wastewater
or emissions from their facility, (under current
interpretation, EVERYONE, falls into this category), could be
impacted by at LEAST two problems that exist with the current
bill: One of which is the following 1interprTetation:

The Department of Environmental Conservation (DEC), in
select situations, would have the authority to demand
mmediate access and inspection of your place of business
without a search warrant, if they EVEN SUSPECT that you are
in violation of any aspect of the law. You would be subject
to a $15,000 per day fine (without limit). It has been
labeled by some members of the lobby body as the "Gestapo"
bill and it appears to certainly open the door for "witch

hunts".

IF YOU COUPLE HB558 AND HB409 together, you could be under
attack by ANY <citizen that wishes to file suit against your
business, (and you know how expensive it is to defend
yourself in a court of law), if the citizen feels that the
State hasn ™ adequately PROTECTED THEIR INTERESTS by
exercising 1its authority to regulate, fine, etc. you.

THE JUNEAU CHAMBER OF COMMERCE ASK®S THAT YOU RESPOND TO
THESE ISSUES BY REGISTERING YOUR VIEW THROUGH THE PHONE
NUMBER NOTED ABOVE, AND EXPRESS YOUR VIEW. IF YOU DON ™ TAKE
THE TIME TO TELL THE LEGISLATOR ™ WHAT YOU WANT, YOU LOSE I!



Northern Alaska Environmental Center

218 DRIVEWAY
FAIRBANKS. ALASKA 99701
(907) 452 5021

ju February 90

RECEIVED

Senator Bettye Fahrenkamp FEB 2 6 1990
Chairman, Senate Resoures Committee
Box V

/

Juneau. AK 99811

RE: HB409 (Authority of DEC)

Dear Senator Fahrenkamp:

The Board of the Northern Alaska Environmental Center feels that
HB 409. which gives DEC the necessary teeth to enforce environ-
mental regulations, is a significant piece of public-interest

legislation.
This is a bill that the oil industry itself has necessitated.

Alyeska’'s attempts to thwart and hinder DEC'S legitimate inspec-
the Valdez Pipeline Terminal have created a situation

tions of

which must be corrected if DEC is to fulfill its mandate of
environmental oversight and protection. Beyond that, however, we
believe that the bill is fundamentally sound public-interest

policy, providing the state’'s environmental agency with the

authority it needs to carry out its resposibillties.

The bill, as you know, would strengthen DEC in three critical
areas:
1. It would give DEC authority to inspect, without hindrance,

major public facilities

2. It provides for assessment of administrative penalties
sufficient to deter major violators (up to $25,000 per day
.per violation) but with an appeal process that safeguards

the rights of all

3. It eliminates the "pre-enforcement review" of DEC compliance
orders (judicial review remains intact) which violators have
used as a stalling tactic to delay or avoid compliance with

environmental regulations.

4, It allows DEC to call for an environmental audit.”

Some concern has been expressed by rural legislators about the
administrative penalties section of HB 409, and (we understand)
there is also a more diffuse concern that the bill confers genei—



"Ad: liy ;"0 much power on DEC. Ilhe Northern Center considers these
objections to be unfounded:

1. The intent language clearly suggests (page 2. lines 23-27)
that the penalties are aimed at egregious, persistent viola-
tors— not at villages whose landfills are in violation. I f

fines are deemed necessary to correct a situation, the power
to levy them is reserved to the commissioner.

2. The appeals process in the bill carefully strikes a fair
balance between the public's interest in environmental
protection and the alleged violator's interest in fair

process.
3. Twenty-seven other states have significant administrative
civil penalties statues, including the oil-producing states

of Texas, Louisiana, and Oklahoma; HB 409 relies on that
precedent.

The Board members of the Northern Center urge your full support
of this bill.

Sincerely,

June Weinstock
President, Board of Directors

cc; Senator Steve Frank



F.0. Box V Interim Office:

Juneau. Alaska 99811 P.0. Box 81435
(907) 465-4930 Fairbanks, Alaska 99708
(907) 456-8161
TO: All Members

House Resources Committee
FROM: Rep. Mike Davis
DATE: February 6, 1990

RE: CS for HB 409

HB 4009 addresses the critical need for a stronger regulatory

presence when it comes to pollution violations. 1In recent years the
state has been plagued by hundreds of oil, chemical and hazardous
waste spills, many of which the state has been forced to clean up
at its own expense. During my visits to cleanup sites on the North

Slope, in the Interior and in Prince William Sound, it became clear
to me that tougher rules are desperately needed 1f we are going to
keep industry to its obligation to clean up pollution.

After listening to the Oil Spill Commission®s presentation to the

House Resources Committee, I have proposed several changes which
compliment recommendation #13 of the Commission-®s Executive
Summary . HB 409 would accomplish the following:

1) Allow the DEC access to 1inspect regulated facilities without

consent of the operator. DEC officials have expressed frustration
at being barred or delayed from entering sites in order to make
routine and specific investigations. This provision allows

immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy
administration penalties of up to $25,000 per day for pollution

violations and provide for an appeal process. Administrative
penalties will provide for an economical, efficient and consistent
system to deal with pollution matters. This is similar to federal

law and may soon be required by the EPA.

3) Allow the Commissioner to require environmental audits, so that
the state and industry can "Trouble shoot" pollution problems
before they become unmanageable.



Rep. Mike Davis
Page Three

4) Eliminate "pre-enforcement review" of compliance orders. Today,
industry 1is allowed to challenge the orders before they go into
effect, tying the hands of regulators and delaying timely solution
of pollution problems. Under this <change, stopping the pollution
will get top priority. Challenges to the orders would get a hearing

after correction has begun.

Special Note:

Criminal penalties included in the original HB 4009 have been
removed in the CS. Negotiations are underway to include them 1in HB

315.

I thank you for your consideration of this legislation.



Sectional Analysis - CS to HB 409

Section #1.

This section revises the DEC"s present general access authority to
include the right to copy records. This section also clarifies the
present access provisionsl scope. Note that it continues the
present sections requirement that the DEC obtain consent for access

from the owner of occupier of the premises.

Section #2.

Allows the DEC access to "pervasively regulated facilities"™ to
investigate suspected sources of pollution without the owners
consent. Although access to facilities is required under most
permits issued by the state, agencies have wound up 1iIn court over
the particulars of when and where officials can investigate. These
court delays have had the effect of limiting the states ability to
enforce pollution laws. Constitutional law provides that a
lessened expectation of privacy exists for pervasively regulated
facilities and activities. A "pervasively regulated facility?"” is

defined as a facility where the operations affect a significant
public interest and are comprehensively regulated by the DEC.

Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties
procedure for violation of DEC"S statutes, regulations orders or

permits. The amount may not exceed $25,000 per day for each
violation. Current procedures for addressing violators are Jlong,
cumbersome and expensive process that hamper the state®"s ability
to deal with pollution problems. This section establishes an
administrative review process, separate from the courts, that
streamlines the process of adjudicating these claims. Many states
already have administrative penalties procedures. The EPA may soon
require states to have a similar process 1in place. Section #4 also

provides for an administrative hearing and judicial review of the

penalties ordered.



Section #5.

Allows for a compliance order to become effective 1immediately to
start cleanup wup of a contaminated site or to stop an ongoing
pollution 1incident. Presently, industry can challenge compliance

before 1implementation, causing substantial delays, to the
s section also

cial review of

orders

detriment of the environment and public health. Th

provides for an administrative hearing and for jud
h

the earing decision.

Section #6.

Allows the Commissioner to require environmental audits conducted

by in independent contractor. An environmental audit is an
objective and systematic analysis of a facility"s operations to
insure compliance with state environmental laws and to spot
pollution problems before they become wunmanageable. The EPA wuses
a similar process that has been very successful.





