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IN T h E HOUSE BY THE RESOURCES COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 315 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to criminal penalties for negligent

operation j f a tank vessel, for negligent oil d i s­

charge, for failure to comply with an oil discharge 

contingency plan, for negligent performance or f a i l­

ure to perform a required act relating to the h a n d­

ling of a hazardous waste, and for failure to provide 

information or providing false information about oil 

or a hazardous substance when required by law."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03 is amended by adding new sections to read:

Sec. 46.03.742. RECKLESS OPERATION OF TANK VESSEL. (a) A 

person commits the crime of reckless operation of a tank vessel when, 

by recklessly operating, navigating, or piloting a tank vessel, the 

person causes a release of a hazardous substance and the release 

causes serious physical injury to another person or damage to the 

property of another.

(b) Reckless operation of a tank vessel is a class C felony.

(c) In this section, "reckless" has the meaning given in AS 11.-

Sec. 46.03.743. NEGLIGENT OPERATION OF TANK VESSEL. (a) A 

person commits the crime of negligent operation of a tank vessel when, 

by operating, navigating, or piloting a tank vessel with criminal 

negligence, the person creates an unjustifiable risk of a release of a 

hazardous substance or an unjustifiable risk of h a r m  to a person or

81.900.
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(b) Negligent operation of a tank vessel is a class A m i s d e­

meanor.

(c) In this section, "criminal negligence" has the meaning given 

in AS 1 1.81 .900.

Sec. 46.03.744. DEFINITIONS. In AS 46.03.742 - 46.03.744,

(1) "hazardous substance" has the meaning given in AS 46.-

03.826;

(2) "tank vessel" means

(A) a vessel that is constructed or adapted to carry, 

or that carries, as a means of transportation by water, a h a z a r d­

ous substance in bulk as cargo or cargo residue;

(B) the vessel that propels the tank vessel if the 

tank vessel is a barge or other vessel that is not s e l f-propell­

ed .

* Sec. 2. AS 46.03.790(a) is amended to read:

(a) Except as provided in (d) [(d) - (f)] of this section, a

person is guilty of a class A misdemeanor if the person with criminal 

negligence

(1) [WHO NEGLIGENTLY] violates a provision of this chapter, 

AS 46.04, or AS 46.09, [OR OF] a regulation or [, LAWFUL] order of the 

department, or a permit, approval, or acceptance, or a term or c o n d i­

tion of a permit, approval, or acceptance issued under this chapter, 

AS 46.04, or AS 46.09j_

(2) fails to provide information or provides false info r m a­

tion required by AS 46.03.755, AS 46.04, or AS 46.09, or by a r e g u l a­

tion adopted by the department under AS 46.03.755, AS 46.04, or 

AS 46.09; or

(3) makes a false statement or representation in an 

SCS CSHB 3 1 5 (Res) -2-
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application, label, manifest, record, report, permit, or other d o c u­

ment filed, maintained, or used for purposes of compliance with 

AS A 6 . O r .250 - 46.03.314 applicable to hazardous wastes or a r e g u l a­

tion adopted by the department under AS 46.03.250 - 46.03.374 [IS

GUILTY OF A CLASS B M I S D E M E A N O R ] .

* Sec. 3. AS 46.03.790(d) is amended to read:

(d) Notwithstanding (a) [AND (b)] of this section, a person who 

with criminal negligence discharges oil in violation of AS 46.03.740 

or who, when required by an oil discharge to comply with the p r o­

v isions of an oil discharge contingency plan approved under AS 46.- 

04.030, with criminal negligence fails to comply with the plan is 

guilty of

(1) a class C felony if the oil discharge is 10,000 barrels

or m o r e ;

(2) a class A misdemeanor if the oil discharge is less than 

10,000 barrels [FAILS TO PROVIDE OR FALSELY STATES INFORMATION R E­

QUIRED UNDER AS 46.03.755, AS 46.04, OR AS 46.09 IS GUILTY OF A M I S D E­

MEANOR AND, UPON CONVICTION, IS PUNISHABLE BY A FINE OF NOT MORE THAN 

$25,000, OR BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BY BOTH. 

EACH UNLAWFUL ACT CONSTITUTES A SEPARATE OFFENSE].

* Sec. 4. AS 46.03.790 is amended by adding a new subsection to read:

(g) In this section,

(1) "barrel" has the meaning given in AS 46.04.900;

(2) "criminal negligence" has the meaning given in AS 11.-

81.900;

(3) "knowingly" has the meaning given in AS 11.81.900.

* Sec. 5. AS 46.03.790(b), 46.03.790(e), and 46.03.790(f) are repealed.

- 3 - SCS CSHB 3 1 5 (Re s )



S T A T E  O F  A L A S K A  BILL VERSION: CSHB 3 1 5  (JU D )
1 9 9 0  L E G I S L A T IV E  S E S S IO N  PUBLISH DATE: HOUSE 2 / 2 7 / 9 0

REQ UEST : F IS C A L  N O T E

Revision Dale: -------------------------------  Agency Affected: -Environmental Conservation
Title : HB 315__________________________________ ggjj.Negligent Operation of a Tanker, etc. "Sponsor : Ml̂ S-£amjJLL£g  Components :.Requestor: Governor

EXPENDITURES/REVENUES: (Thousands of Dollars)OPERATING F Y  91 ! FY92 F Y  93 FY 94 FY 95 F Y  96PERSONAL SERVICESTRAVELCONTRACTUALSUPPLIESEQUIPMENTLAND A STRUCTURESGRANTS. CLAIMSMISCELLANEOUS

0 0 0 . .0 0 0n o 0 . . .  n 0 n0 0 0 n 0 nn 0 0 t- - o n nn 0 0 n n nn ~ u ~ ' O '" -  n n nn . 0 n ...O i.i n
. .0 0 0 .Q n nTOTAL OPERATING 0 0 o 0 0 0

CAPITAL ! 0 0 n 0 __J \----- J L  ...
REVENUE 0 0 n 0 ___12___ .4___

FUNDING: (Thousands of Dollars)GENERALFUND FEDERAL-FUNDS OTHER TOTAL
0 0 0 n n n0 0 0 ....... Q. .. 0 n0 ,  ___ Q __ . 0 . . o 0 0_____ Q_________ ______Q_________ 0 J L ______ 0_______ fl

P O S IT IO N S :
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 n
0 0 0 0 0

------fl------------ 0 0 0 0 . J 2 ______
ANALYSIS : (Attach a separate page if necessary)The FY 90 e f f e c t  would a ls o  be a zero impact.
Prepared by 
Division :•

Approved by Commissi Agency: Departmen1
Distribution (by preparer): Legislative Finance Legislative Sponsor RequestorOffice of Management and Budget Impacted Agencyfies)

AfiS-y-fiQO-
L12213H.

page. of



* SECTION 1. AS 46.03 is amended by adding new sections to read:

Sec. 46.03.742. NEGLIGENT OPERATION OF TANK VESSEL. A person 
commits the crime of negligent operation of a tank vessel when, by 
operating, navigating, or piloting a tank vessel with criminal 
negligence, the person creates an unjustifiable risk of a release 
of a hazardous substance or an unjustifiable risk of harm to a 
person or property.

Sec. 46.03.743. RECKLESS OPERATION OF TANK VESSEL.

(a) A person commits the crime of reckless operation of a tank 
vessel when by recklessly operating, navigating, or piloting a tank 
vessel, the person causes a release of a hazardous sustance and 
the release causes serious physical injury to another person or 
damage to the property of another.

(b) Reck'.ess operation of a tank vessel is a class C felony.

Sec. 46.03.744. DEFINITIONS. In AS 46.03.742 and AS 46.03.743
(1) "criminal negligence" has the meaning given in AS

11.81.900;

(2) "hazardous substance" has the meaning given in 
AS 46.03.826;

(3) "recklessly" has the meaning given in AS 11.81.900;

(4) " tank vessel" means ..............
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IN THE HOUSE BY THE RESOURCES COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 315 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to criminal penalties for negligent

operation of a tank vessel, for negligent oil d i s­

charge, for failure to comply with an oil discharge 

contingency plan, for negligent performance or f a i l­

ure to perform a required act relating to the h a n d­

ling of a hazardous waste, and for failure to provide

information or providing false information about oil

or a hazardous substance when required by law."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03 is amended by a d d i n g■*&- new section£to read:

Sec. 46.03.742. NEGLIGENT OPERATION OF TANK VESSEL, /f a ) A 

person commits the crime of negligent operation of a tank vessel when,

by operating, navigating, or piloting a tank vessel with criminal

negligence, the person of a hazardous s u b­

stance
OAa  u y i   ̂ C-^ph b ' t L h j  €- c>y -K fp e-r Cr* P ^ y ^ t^ i t,

— thE — cau&e-s s e rare-us— physdrea-l— -in-pury to 1
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81.900;
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S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

J l IXSAO

April 26, 1989

The Honorable Sam Cotten 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to criminal 
penalties for negligent operation of a tank vessel, for 
negligent oil discharges, for failure to comply with an oil 
discharge contingency plan, and for failure to adequately 
clean up an oil spill.

This bill increases the penalty for a negligent oil spill to 
a class A misdemeanor if the spill is less than 10,000 
barrels, and to a class C felony if the spill is 10,000 
barrels or more. In addition, the bill makes clear that 
criminal penalties will be imposed for failure to comply 
with an oil discharge contingency plan and for failure to 
adequately clean up an oil spill. Finally, the bill makes 
it a class C felony to actually endanger a person or proper­
ty through negligently operating, navigating, or piloting a 
tank vessel. The need for this legislation arises from our 
review of criminal statutes in light of the Prince William 
Sound oil spill.

The class B misdemeanor penalty imposed under current law 
for negligent oil discharges, or for failure to comply with 
administrative regulations requiring adequate clean up of a 
discharge, does not accurately reflect the seriousness of 
the societal interests that are violated when a criminally 
negligent act causes extensive damage. Under the bill, 
felony penalties are imposed for negligent spills of 10,000 
barrels or more (420,000 gallons), or for failure to respond 
appropriately to any spill of this magnitude.
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The new crime of negligent operation of a tank vessel is 
similar in definition to the crime of negligent operation of 
a motor vehicle. However, given the extent of the possible 
damage from negligent operation of a tank vessel, the crime 
is designated a class C felony. The purpose of imposing 
felony penalties in this context is to provide a strong 
incentive for operators, navigators, and pilots of tank 
vessels to exercise an appropriate level of care to protect 
the lives and property of Alaskans.
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No. 4 CSHB 315(JUD)CONT IN UAT ION  o f FISCAL NOTE ANALYSIS house 2/27/90 
For Bill/Resolution N o .  HB 315____

This bill amends AS <*6.03 by adding a new section that provides criminal 
penalties for negligent operation of a tank vessel, when a person with criminal negligence 
actually endangers another person or property through operating, navigating or piloting a 
tank vessel. Tank vessel means a vessel that is constructed or adapted to carry, or that 
carries, cil or hazardous material in bulk as cargo or cargo residue. Criminal negligence 
has the meaning given in AS 11.81.900. The bill establishes the penalty for negligent 
operation of a tank vessel as class C felor.y, by establishing this new crime, the bill seeks 
to set an appropriate penalty for negligent acts that can cause major damage to other persons 
and the environment. The actual number of such acts is expected t' be small. Because of 
the small number of expected offenses, fiscal note costs are not being requested.

This bill also amends AS *t6.03.790 by adding a new subsection that provides 
criminal penalties for negligent oil discharges and for a person who negligently discharges 
oil in violation of AS A6.03.7<(0, or who fails to comply with the provisions of an oil 
discharge contingency plan required under AS A6.0<(, or who faiK to adequately clean up a 
discharge of oil as defined by regulttion, is guilty of a’class C felony if the discharge 
is 10,000 barrels or more, or guilty of a class A misdemeanor if the discharge is less than 
10,000 barrels. By establishing these cr»*nes, the bill seeks to set appropriate criminal 
penalties for the negligent discharge of oil, failure to comply with the provisions of an 
oil discharge contingency plan, and failure to adequately clean up a discharge of oil. The 
actual number of offenses is expected to be small and, consequently, fiscal note costs are 
not being requested.
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t h e  p r o p e r t y  o f  a n o t h e r .  ( E m p h a s i s  a d d e d . )

" C r i m i n a l  n e g l i g e n c e 14 i s  d e f i n e d  i n  A . S .  1 1 .3 9 .9 0 0 :

A  p e r s o n  a c t a  w i t h  " c r i m i n a l  n e g l i g e n c e "  w i t h  
r e s p e c t  t o  a r e s u l t  o r  t o  a c i r c u m s t a n c e
d e s c r i b e d  b y  a p r o v i s i o n  o f  l a w  d e f i n i n g  a n  
o f f e n s e  w h e n  t h e  p a r s o n  f a i l s  t o  p e r c e i v e  a 
s u b f l t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  t h a t  t h e  
r e s u l t  w i l l  o c c u r  o r  t h a t  t h e  c i r c u m s t a n c e
e x i s t s ;  t h e  r i s k  m u s t  b e  o f  s u c h  n a t u r e  a n d
d e g r e e  t h a t  t h e  f a i l u r e  t o  p e r c e i v e  i t  
c o n s t i t u t e s  a g r o s s  d e v i a t i o n  f r o m  t h e  
e t a n d a r d  o f  c a r e  t h a t  a r e a s o n a b l e  p a r s o n  
w o u l d  o b s e r v e  i n  t h i #  s i t u a t i o n .

T h e  " r e s u l t "  o r  " c i r c u m s t a n c e "  d e s c r i b e d  a n  a n  o f f e n s e  i n  
p r o p o s e d  A . 5 . 4 6 .0 3 . 7 4 2  i s  t h e  c r e a t i o n  o f  a " r i s k "  o f  a r e l s s s a  
o f  a  h a z a r d o u s  s u b s t a n c e  w h i c h  " c o u l d "  c a u s e  woric-us p h y s i c a l  
i n j u r y  t o  a n o t h e r  p e r s o n  o r  d a m a g e  t o  t h e  p r o p e r t y  o f  a n o t h e r .  It 
d o e s  n o t ,  a s  d o  a l m o s t  a l l  o t h e r  f e l o n y  s t a t u t e s ,  r e q u i r e  a n  a c t u a l  
r e l e a s e  a n d  a c t u a l  d a m a g e ,  v i z . ,  " c r i m i n a l l y  n e g l i g e n t  h o m i c i d e " ,
ovlso a C l a s s  C  f e l o n y ,  r e q u i r e s  a h o m i c i d e ,  n o t  t h e  " r i s k  o f  a

h o m i c i d e " .
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A s  d r a f t e d ,  4 6 .0 3 . 7 4 2  c o u l d  b e  a p p l i e d  t o  a l m o s t  a n y  p i l o t i n g  
a c t i v i t y .  F o r  e x a m p l e ,  p i l o t s  o f  t a n  s e l e c t  a n c h o r a g e  grounds., 
b a s e d  o n  t h e i r  s t u d y  o f  c h a r t s  a n d  a l l  i n f o r m a t i o n  a v a i l a b l e  t h e m ,  
U n f o r t u n a t e l y ,  a n  a n c h o r a g e  g r o u n d  m a y  h a v e  a n  u n c h a r t e d  r o c k  
p i n n a c l e  a t  t h e  p r e c i s e  l o c a t i o n  o f  t h e  a n c h o r a g e .  T h e  p i l o t  i s  
u n a w a r e  o f  t h e  r i s k  t h a t  t h e  u n c h a r t e d  r o c k  e x i s t s .  E v e n  i f  t h e  
h u l l  o f  h i s  v e s s e l  is n o t  p u n c t u r e d  b y  t h e  p i n n a c l e ,  a n d  t h e  s h i p  
r e m a i n s  u n t o u c h e d ,  t h e  p i l o t  c o u l d  b a  c h a r g e d  w i t h  a  f e l o n y  u n d e r  
4 6 .0 3 . 7 4 2  b e c a u s e ,  w i t h  " c r i m i n a l  n e g l i g e n c e ”, h e  c r e a t e d  a " r i s k "  
w h i c h  « c o u l d M h a v e  c a u s e d  s e r i o u s  i n j u r y  t o  p e r s o n a  o r  p r o p e r t y .

T a n k e r s  t r a n s i t i n g  V a l d e z  h a r b o r  p a s s  t h o u g h  s p e e d  r o n e  
l i m i t i n g  t h e  s p a e d  o f  t h e  v e s s e l  t o  S k n o t s .  F r e q u e n t l y  w i n d  a n d  

c u r r e n t  c o n d i t i o n s  m a k e  c o m p l i a n c e  w i t h  t h o  s p e e d  l i m i t  v e r y  
d i f f i c u l t ,  f e t  a d e p a r t u r e  f r o m  t h e  p r e c i s e  s p e n d  l i m i t ,  w h e t h e r  
t o  m a i n t a i n  s t e e r a g e  o r  n o t ,  w o u l d  a r g u a b l y  " c r e a t e  a r i s k "  w h i c h  
" c o u l d "  c a u s e  s e r i o u s  p h y s i c a l  i n j u r y  t o  p e r s o n a  o r  p r o p e r t y .

P i l o t s  m u s t  m a k e  j u d g m e n t  c a l l s  b e f o r e  p e r f o r m i n g  a l m o s t  a n y  
n a v i g a t i o n a l  m a n e u v e r .  I n  h i n d s i g h t ,  t h o s e  j u d g m e n t  c a l l s  
s o m e t i m e s  a r e  i n c o r r e c t ,  e v e n  w h e n  c a s u a l t i e s  d o  n o t  o c c u r ,  B u t  
e v e n  i f  a c a s u a l t y  d i d  n o t  o c c u r ,  a p i l o t  c o u l d  b e  c h a r g e d  a n d  
c o n v i c t e d  o f  a f e l o n y  u n d e r  A . S .  4 6 .0 3 . 7 4 2  s i m p l y  b e c a u s e  h i s  
c o n d u c t  c r e a t e d  a " r i s k "  w h i c h  " c o u l d "  h a v e  c a u s e d  d a m a g e .

P r o p o s e d  A . S .  4 6 .0 3 .7 4 2 , p l a c n a  e n o r m o u s  d i s c r e t i o n a r y  p o w e r s  
in t h e  h a n d s  p r o s e c u t o r s ,  w h o  m a y  b e  v e r y  y o u n g ,  h a v e  l i m i t e d  
e x p e r i e n c e ,  a n d  h a v a  n o  e x p e r i e n c e  w i t h ,  o r  k n o w l a d g a  o f  
n a v i g a t i o n a l  m a t t e r s .  A , s .  4 6 .0 3 . 7 4 2  e m p o w e r s  t h e m  t o  e v a l u a t e  
p i l o t  c o n d u c t  a n d  c h a r g e  f e l o n y  o f f e n s e s  f o r  a c t i v i t i e s  a b o u t  w h i c h  
t h e y  h a v e  l i t t l e ,  o r  no, k n o w l e d g e .  P o o r  e x o r c i c e  o f  p r o s e c u t o r i a l  
d i s c r e t i o n  h a s  r e s u l t e d  i n  aoquitteiln i n  s e v e r a l  r o c & n t  v e i l -  
p u b l i c i z e d  c a s e s ,  i n c l u d i n g  t h e  C a p t a i n  H a z e l w o o d  c a s e .  E v e n  if 
a p e r s o n  c h a r g e d  w i t h  a  f e l o n y  i s  accjuitted, h e  o r  s h e  h a s i  a v e r y  
d i f f i c u l t  tiro* s u r v i v i n g .  T h e  c o s t s  o f  d e f e n d i n g  o n e s e l f  a g a i n s t  
a f e l o n y  a r e  e n o r m o u s  a n d  t h e  d a m a g e  t o  o n e ' s  r e p u t a t i o n ,  i n  m o s t  

c a s e s ,  i s  p e r m a n e n t .

T h e  a n s w e r  t o  t h e  d i s a p p o i n t m e n t  o f  t h e  p u b l i c  i n  a f a i l u r e  
t o  c o n v i c t  C a p t .  H a z e l w o o d  s h c u l d  n o t  b e  a l a w  t h a t  e x p o s e *  p i l o t s ,  
w h o  a r e  s k i l l f u l  p r o f e s s i o n a l s  in a h a z a r d o u s  p r o f e s s i o n ,  -waking 
d i f f i c u l t  j u d g m e n t  c a l l s  b a s e d  o n  a w h o l e  b o a t  o f  f a c t o r s ,  
i n c l u d i n g  w i n d ,  c u r r e n t s ,  ice, f o r e i g n  c r e w s  w i t h  f o r a i u n  s p e a k i n g  
c r e w s ,  e t c .  t o  f e l o n y  p r o s e c u t i o n .

I f  A . s .  4 6 .0 3 , 7 4 2  d o e s  n o t  p a s s ,  p i l o t s  d o  n o t  g o  u n r e g u l a t e d . 
T h e  C o a s t  G u a r d  h a s  r e g u l a t e d  p i l o t s  f o r  y e a r s  a s  h a s  t h e  s t a t *  
B o a r d  o f  M a r i n e  P i l o t s ,  T h e  C o a s t  G u a r d  a n d  t h e  M a r i n e  P i l o t  B o a r d  
p o s s e s s  n a v i g a t i o n a l  e x p e r t i s e  a n d  a r e  t h e  a p p r o p r i a t e  b o d i e s  t o  
a s s e s s  p i l o t  c o n d u c t .  I f  a p i l o t  ia n e g l i g e n t ,  h e  ia p u n i s h e d .
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H i s  l i c e n s e  m a y  b a  r e v o k e d ,  a n d  h«s o f t e n  is a u * d  i n  c i v i l  court..

T h e  S o u t h w e s t  A l a s k a  P i l o t s  A s s o c i a t i o n  r e q u e s t s  t h a t  H o u s e  
B i l l  3 1 5 , o r  a t  l e a s t  t h e  p r o p o n e d  n e w  s e c t i o n  f o r  4 6 .0 3 .7 4 2 , n o t  
p a s s .  c e r t a i n l y  t h i s  b i l l ,  w i t h  p o t e n t i a l l y  f a r « r * u c h i n g  
c o n s e q u e n c e s ,  s h o u l d  n o t  b e  p a s s e d  in t h e  h e a t  o f  m o m e n t  a t  t h e  a n d  
o f  t h i s  s e s s i o n .  p e r s o n a  w i t h  n a v i g a t i o n a l  k n o w l e d g e  a n d  
e x p e r i e n c e  s h o u l d  h a v e  a s  m u c h  i n p u t  a s  p o e s i b l ©  i n t o  a n y  dmoiision 
m a d e  b y  t h e  l e g i s l a t u r e  t o  p a s s  a n  a c t  w h i c h  c o u l d  r e a u i t  in 
c r i m i n a l  f e l o n y  c h a r g e s  a g a i n s t  p i l o t s  p e r f o r m i n g  r o u t i n e  p i l o t i n g  
f u n c t i o n s ,  m a k i n g  t h e  j u d g m e n t  c a l l s  w h i c h  tho.no f u n c t i o n s  

n e c e s s a r i l y  e n t a i l .

V e r y  t r u l y  y o u r s ,

James D. G i l more

JDG/dxa




