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Resources Committee considered CSHB 315 (Judiciary) am

"An Act relating tocriminal penalties for negligent operation ofa tank
vessel, for negligent oil discharge, for failure to comply withan oil
discharge contingency plan, for negligent performance or failure to
perform a requiredact relating to the handling of a hazardous waste,
and for failure toprovide information or providing false information
about oil or a hazardous substance when required by law."

and recommended:

/ , /§) n [KIf same title
[I/l replace with ~ cs d LK“&tb/ [ 1 new title
[ 1 or adopt CSs [ 1 technical
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[ 1 attached amendment(s) (HB only)
L1 letter of intent adopted
[W] do pass

[ 1 do not pass
[ ] no recommendation

[ 1 individual recommendations

[ 1 furthvi. referral to
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IN ThE HOUSE BY THE RESOURCES COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 315 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to criminal penalties for negligent

operation jf a tank vessel, for negligent oil dis—
charge, for failure to comply with an oil discharge

contingency plan, for negligent performance or fail—
ure to perform a required act relating to the hand-—
ling of a hazardous waste, and for failure to provide

information or providing false information about oil

or a hazardous substance when required by law."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03 1is amended by adding new sections to read:

Sec. 46.03.742. RECKLESS OPERATION OF TANK VESSEL. (a) A
person commits the crime of reckless operation of a tank vessel when,
by recklessly operating, navigating, or piloting a tank vessel, the
person causes a release of a hazardous substance and the release
causes serious physical injury to another person or damage to the
property of another.

(b) Reckless operation of a tank vessel is a class C felony.

(c) In this section, "reckless™ has the meaning given 1in AS 11.-
81.900.

Sec. 46.03.743. NEGLIGENT OPERATION OF TANK VESSEL. (a) A
person commits the crime of negligent operation of a tank vessel when,
by operating, navigating, or piloting a tank vessel with criminal
negligence, the person creates an unjustifiable risk of a release of a
hazardous substance or an unjustifiable risk of harm to a person or
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propertyo
(b) Negligent operation of a tank vessel 1is a class A misde—

meanor.

(c) In this section, "criminal negligence”™ has the meaning given
in AS 11.81 .900.
Sec. 46.03.744. DEFINITIONS. In AS 46.03.742 - 46.03.744,
(1) "hazardous substance"™ has the meaning given in AS 46.-
03.826;

(2) "tank vessel" means

(A) a vessel that is constructed or adapted to carry,
or that carries, as a means of transportation by water, a hazard-—
ous substance in bulk as cargo or cargo residue;

(B) the vessel that propels the tank vessel 1if the
tank vessel 1is a barge or other vessel that is not self-propell —
ed .

* Sec. 2. AS 46.03.790(a) 1is amended to read:

(a) Except as provided in (d) [(d) - (f)] of this section, a
person is guilty of a class A misdemeanor 1if the person with criminal
negligence

(1) [WHO NEGLIGENTLY] violates a provision of this chapter,
AS 46.04, or AS 46.09, [OR OF] a regulation or [, LAWFUL] order of the
department, or a permit, approval, or acceptance, or a term or condi—
tion of a permit, approval, or acceptance issued under this chapter,
AS 46.04, or AS 46.09j_

(2) fails to provide information or provides false informa—
tion required by AS 46.03.755, AS 46.04, or AS 46.09, or by a regula—
tion adopted by the department wunder AS 46.03.755, AS 46.04, or
AS 46.09; or

3) makes a false statement or representation 1in an
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application, Jlabel, manifest, record, report, permit, or other docu—
ment filed, maintained, or used for purposes of compliance with
AS A6.0r.250 - 46.03.314 applicable to hazardous wastes or a regula—
tion adopted by the department under AS 46.03.250 - 46.03.374 [IS
GUILTY OF A CLASS B MISDEMEANOR].
Sec. 3. AS 46.03.790(d) is amended to read:

(d) Notwithstanding (a) [AND (b)] of this section, a person
with criminal negligence discharges oil 1in violation of AS 46.03.740
or who, when required by an oil discharge to comply with the pro—
visions of an oil discharge contingency plan approved under AS 46.-
04.030, with criminal negligence fails to comply with the plan 1is

guilty of
(1) a class C felony if the oil discharge is 10,000 barrels

or more;

(2) a class A misdemeanor 1if the oil discharge is less than
10,000 barrels [FAILS TO PROVIDE OR FALSELY STATES INFORMATION RE—
QUIRED UNDER AS 46.03.755, AS 46.04, OR AS 46.09 IS GUILTY OF A MISDE—
MEANOR AND, UPON CONVICTION, IS PUNISHABLE BY A FINE OF NOT MORE THAN
$25,000, OR BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BY BOTH.
EACH UNLAWFUL ACT CONSTITUTES A SEPARATE OFFENSE].
Sec. 4. AS 46.03.790 is amended by adding a new subsection to read:

(@) In this section,
(1) "barrel™ has the meaning given in AS 46.04.900;
(2) "criminal negligence” has the meaning given in AS 11.-

81.900;
(3 "knowingly"™ has the meaning given in AS 11.81.900.

* Sec. 5. AS 46.03.790(b), 46.03.790(e), and 46.03.790(f) are repealed.
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* SECTION 1. AS 46.03 is amended by adding new sections to read:

Sec. 46.03.742. NEGLIGENT OPERATION OF TANK VESSEL. A person
commits the crime of negligent operation of a tank vessel when, by
operating, navigating, or piloting a tank vessel with criminal
negligence, the person creates an unjustifiable risk of a release
of a hazardous substance or an unjustifiable risk of harm to a
person or property.

Sec. 46.03.743. RECKLESS OPERATION OF TANK VESSEL.

(@ A person commits the crime of reckless operation of a tank
vessel when by recklessly operating, navigating, or piloting a tank
vessel, the person causes a release of a hazardous sustance and
the release causes serious physical injury to another person or
damage to the property of another.

(b) Reck".ess operation of a tank vessel is a class C felony.

Sec. 46.03.744. DEFINITIONS. In AS 46.03.742 and AS 46.03.743
(€@)) "criminal negligence"™ has the meaning given in AS
11.81.900;

(2) "hazardous substance™ has the meaning given in
AS 46.03.826;

(3 "recklessly™ has the meaning given in AS 11.81.900;

@ " tank vessel"™ means .. ............
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 315 (Judiciary) am
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to criminal penalties for negligent
operation of a tank vessel, for negligent oil dis-
charge, for failure to comply with an oil discharge

contingency plan, for negligent performance or fail-
ure to perform a required act relating to the hand-
ling of a hazardous waste, and for failure to provide
information or providing false information about oil

or a hazardous substance when required by law.

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.742. NEGLIGENT OPERATION OF TANK VESSEL. (a) A
person commits the crime of negligent operation of a tank vessel when,
by operating, navigating, or piloting a tank vessel with criminal
negligence, the person -a, release of a hazardous
substance and the release could <cfldoe- serious physical injury to
another person or damage to the property of another.

(b) Negligent operation of a tank vessel is a class C felony,—m

(c) In this section,

(1) ‘"criminal negligence"” has the meaning given in AS 11 .-
81.900;

(2) "hazardous substance" has the meaning given in AS 46 .-
03.826;

(3) "tank vessel" means

(A) a vessel that is constructed or adapted to

HB0J15C 1- CSKB 315(Jud) am
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Chenoweth
5/:5/90
Original sponsor(s): Rules/Governor
IN THE HOUSE BY THE RESOURCES COMMITTEE
SENATE CS FOR CS FOR HOUSE BILL NO. 315 (Resources)
INTHE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to criminal penalties for negligent

operation of a tank vessel, for negligent oil dis—
charge, for failure to comply with an oil discharge

contingency plan, for negligent performance or fail—
ure to perform a required act relating to the hand-—
ling of a hazardous waste, and for failure to provide

information or providing false information about oil

or a hazardous substance when required by law."

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03 is amended by'addinglﬁhew sectionfto read:
Sec. 46.03.742. NEGLIGENT OPERATION OF TANK VESSEL, /fa) A

person commits the crime of negligent operation of a tank vessel when,

byoperating, navigating, or piloting a tank vessel with criminal

negligence, the person . of a hazardous sub—
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State of Alaska
OFFICE CF THE GOVERNCR
JIIXSAO

April 26, 1989

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill relating to criminal
penalties for negligent operation of a tank vessel, for
negligent oil discharges, for failure to comply with an oil
discharge contingency plan, and for failure to adequately
clean up an oil spill.

This bill increases the penalty for a negligent oil spill to
a class A misdemeanor if the spill 1is less than 10,000
barrels, and to a class C felony 1if the spill 1is 10,000
barrels or more. In addition, the bill makes clear that
criminal penalties will be imposed Tfor failure to comply
with an oil discharge contingency plan and for failure to
adequately clean up an oil spill. Finally, the bill makes
it a class C felony to actually endanger a person or proper—
ty through negligently operating, navigating, or piloting a
tank vessel. The need for this legislation arises from our
review of criminal statutes in light of the Prince William
Sound oil spill.

The class B misdemeanor penalty imposed under current law
for negligent oil discharges, or for failure to comply with
administrative regulations requiring adequate clean up of a
discharge, does not accurately reflect the seriousness of
the societal interests that are violated when a criminally
negligent act causes extensive damage. Under the bill,
felony penalties are imposed for negligent spills of 10,000
barrels or more (420,000 gallons), or for fTailure to respond
appropriately to any spill of this magnitude.
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The new crime of negligent operation of a tank vessel is
similar in definition to the crime of negligent operation of

a motor vehicle. However, given the extent of the possible
damage from negligent operation of a tank vessel, the crime
is designated a class C Tfelony. The purpose of imposing

felony penalties in this context 1iIs to provide a strong
incentive for operators, navigators, and pilots of tank
vessels to exercise an appropriate level of care to protect
the lives and property of Alaskans.
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STATE OF ALASKA BILL VERSION: CSHB 315(JUD)
1990 LEGISLATIVE SESSION PUBLISHDATE: HOUSE 2/27/90
CEQUEST: FISCAL NOTE
Ravison Dale; . .

i : Agency Affected: Environmental Conservation
Title: HB 315 BRU:.

Negligent op?ratilgn g£ ? T,ankers.skc*

Sponsor: Rules Com mittee Qnm'ﬂ'ls

Requestor: Governor

EXPENDITURESREVENUES:  (Thoussnosof Dolarg

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONALSERVICES 0 0 0 0 n n
TRAVEL f\ 0 0 n 0) n
CONTRACTUAL n s 6 . N 0 n
SUPPLIES n 0 0. n n n
EQUIPMENT n 0 0 n n n
LAND & STRUCTURES n u 0 n n n
GRANTS. CLAIMS .. fL 0 n. n n n
MISCELLANEOQUS _Q_ 0 0 n n n
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 ft
FUNDING: (Thousands of Doliars)

GENERALFUND 0 0 0 n n. n
FEDERALFUNDS 0 0 0 0 0 n
OTHER 0 0 0 0 o 0
ToTAL 0 Q L Q n N
FULL-TIME 0 0 0 0 0 N,
PART-TIME 0 0 0 0 0 n
TEMPORARY 0 0 0 0 0 N
ANALYSIS :  (Atfachaseperate paceif necessary)

The FY 90 effect would also be a zero impact.

Preparedby:  Gail fiattnn Phone: AEISMLEHL
Division : Administrative Services . Date: H2213&—
Approved by Commissi [Hte

Ageqcy:_ . Departmenl
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STATE OF ALASKA Bill Version: CSHB 315 (JUD)

1990 LEGISLATIVE SESSION Publish D.Ic: HOUSE 2/27/90

. FISCAL NOTE
EDE, e R faaduSyain
| operion O y o im .
i LB e
%%%Wmﬁmwwmwa Y LR R %

Tot

1or Qﬁfﬂl\ﬁ 0 00 00 00 00 0o
) %("mmmaﬁ)o 0 0 0 0 00
i

ANALYSSS,  (Attacht separate eceif necessary)

| CAPTAL
TO0TAL 00 00 00 00 00 00
No fiscal Impact.
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Prepared by, yan Stranclbarg. General Counsel F&%&e: 264-8228
Division: | ,&lasﬁaa(})urf - ~~ 02/18/90
A by! H(fala“ rtT.Administrative Director [HE 02/16/90
AR Alaska Court ystem
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. TE OF SKA BILL VERSION: CSHB 315 (JUD)
1990 i%l%LATWS%SSlON PUBLISH DATE: HOUSE 2/27/90

FISCAL NOTE
REQUEST: sC 0
Revision Due: _ _ Agency Affected:  Department of Lan
Title : "A" ACE providing criminal penalties BRU: Prosecution
for negligent operation of a tank vesi-tl..."
Sponsor: House Rules/Oovernor Components: £!L

Requestor:  House Judiciary

EXPENDITURES/REVENUES:  (Thousandsof Dollars)
OPERATING FY a1 FY 92 FY 93 FY 94 FY 95 FY %

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- 0

CAPITAL \

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0- *0- -0- -0 -0
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:
FULL-TTME -0 0 0 0 ale als

PART-TIME
TEMPORARY

ANALYSIS :  (Attacha separate page if necessary)
Please see the attached analysis.

Preparedby:  * " rd L PRegues> D ctor Phone:, ‘65 3672

Division «* Administrative Services V) [ 1 rrr e January 17, 1990
. A I R VL\

Approved by Commissioner:  Pouolas B. Bailv, Vttorney Ceneral Date: January 17, 1990

Agency: Department of Law

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget ,
Impacted Agency(ies) P3N e of



CONTINUATION of FISCAL NOTE ANALYSIS %Sgl

For Bill/Resolution No. H35

This bill amends AS <*6.038 by adding a new section that provides criminal
penalties for negligent operation of a tank vessel, when a person with criminal negligence
actually endangers another person or property through operating, navigating or piloting a
tank vessel. Tank vessel means a vessel that is constructed or adapted to carry, or that
carries, cil or hazardous material in bulk as cargo or cargo residue. Criminal negligence
has the meaning given in AS 11.81.900. The bill establishes the penalty for negligent
operation of a tank vessel as class C felor.y, by establishing this new crime, the bill seeks
to set an appropriate penalty for negligent acts that can cause major damage to other persons
and the environment. The actual number of such acts is expected t° be small. Because of
the small number of expected offenses, fiscal note costs are not being requested.

This bill also amends AS *t6.03.790 by adding a new subsection that provides
criminal penalties for negligent oil discharges and for a person who negligently discharges
oil in violation of AS A6.03.7<(0, or who fails to comply with the provisions of an oil
discharge contingency plan required under AS A6.0<(, or who faiK to adequately clean up a
discharge of oil as defined by regulttion, is guilty of a Tlass C felony if the discharge
is 10,000 barrels or more, or guilty of a class A misdemeanor if the discharge is less than
10,000 barrels. By establishing these crsnes, the bill seeks to set appropriate criminal
penalties for the negligent discharge of oil, failure to comply with the provisions of an
oil discharge contingency plan, and failure to adequately clean up a discharge of oil. The
actual number of offenses is expected to be small and, consequently, fiscal note costs are
not being reguested.
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JAMES 3 CILMORC ATTORNEYS AT LAW - | IEPHOUC

fertrky il reucwAN 310 K STREET, SUITE 30* a07-277-4508
*

ERIC. A JOHNSON ANCHORAGE, AL6.3KA 00501*2005 TEUtCOPiicn

‘a0 )| i70 4aHc)7

May 3, 1990

Mr. Waa Coynar
311 Douglas Highway VIA ?AX 46S-3922
Juneau, AlasJca 99801

Dear Was:

You have provided me with a copy of House Dill 315, which
provides, 1in pertinent part:

Soc. 46.03,742. NEGLIGENT OPERATION OF TAMH
VESSEL. (a) A parson commits the crime of
negligent operation of a tank vessel when, by
operating, navigating, or piloting a tank
vessel alfck_criainal J flaligflllgg, the person
createg a risk of a release of a hazardous
substance and the release could aause aerious
physical injury to another person or damage to
the property of another. (Emphasis added.)

"Criminal negligence¥4 is defined in A.S. 11.39.900:

A person acta with "criminal negligence”™ with
respect to a result or to a circumstance
described by a provision of law defining an
offense when the parson fails to perceive a
subfltantial and unjustifiable risk that the
result will occur or that the circumstance
exists; the risk must be of such nature and
degree that the failure to perceive it
constitutes a gross deviation from the
etandard of <care that a reasonable parson
would observe in thi# situation.

The "result™ or "circumstance"” described an an offense 1in
proposed A.5. 46.03.742 1is the creation of a "risk™ of a relsssa
of a hazardous substance which "could"” cause woric-us physical
injury to another person or damage to the property of another. It
does not, as do almost all other felony statutes, require an actual
release and actual damage, viz., "criminally negligent homicide"”
ovlso aClass C felony, requires a homicide, not the "risk of a

homicide"



Letter to Weft Coyner
May 3, 1990
Pag* 2

As drafted, 46.03.742 could be applied to almost any piloting
activity. For example, pilots oftan select anchorage grounds.,
based on their study of charts and all information available them,
Unfortunately, an anchorage ground may have an uncharted vrock
pinnacle at the precise location of the anchorage. The pilot 1is
unaware of the risk that the uncharted rock exists. Even if the
hull of his vessel is not punctured by the pinnacle, and the ship
remains untouched, the pilot could ba charged with a felony under
46 .03.742 because, with "criminal negligence”’, he created a "risk"
which «couldM have caused serious injury to persona or property.

Tankers transiting Valdez harbor pass though speed rone
limiting the spaed of the vessel to S knots. Frequently wind and
current conditions make <compliance with tho speed 1limit very
difficult, fet a departure from the precise spend limit, whether
to maintain steerage or not, would arguably "create a risk™ which
"could™ cause serious physical injury to persona or property.

Pilots must make judgment calls before performing almost any
navigational maneuver. In hindsight, those judgment calls
sometimes are incorrect, even when casualties do not occur, But
even if a casualty did not occur, a pilot could be charged and
convicted of a felony under A.S. 46.03.742 simply because his
conduct created a "risk” which "could"” have caused damage.

Proposed A.S. 46.03.742, placna enormous discretionary powers
in the hands prosecutors, who may be very young, have [limited
experience, and hava no experience with, or knowladga of

navigational matters. A,s. 46.03.742 empowers them to evaluate
pilot conduct and charge felony offenses for activities about which
they have little, or no, knowledge. Poor exorcice of prosecutorial
discretion has resulted 1in aoquitteiln in several rocé&nt veil-
publicized cases, including the Captain Hazelwood case. Even if
a person charged with a felony is accjuitted, he or she hasi a very
difficult tiro* surviving. The costs of defending oneself against

a felony are enormous and the damage to one®"s reputation, in most
cases, 1is permanent.

The answer to the disappointment of the public in a failure
to convict Capt. Hazelwood shculd not be a law that expose* pilots,
who are skillful professionals in a hazardous profession, -waking
difficult judgment calls based on a whole boat of factors,
including wind, currents, 1ice, foreign crews with foraiun speaking
crews, etc. to felony prosecution.

If ALs. 46.03,742 does not pass, pilots do not go unregulated.
The Coast Guard has regulated pilots for years as has the stat*
Board of Marine Pilots, The Coast Guard and the Marine Pilot Board
possess navigational expertise and are the appropriate bodies to
assess pilot conduct. IT a pilot 1ia negligent, he ia punished.



Letter to Wee Coyner
May 3, 1990
Page 3

His license may ba revoked, and h«s often is au*d in civil court..

The Southwest Alaska Pilots Association requests that House
Bill 315, or at least the proponed new section for 46.03.742, not

pass. certainly this bill, with potentially far«r*uching
consequences, should not be passed in the heat of moment at the and
of this session. persona with navigational knowledge and

experience should have as much input as poesibl® into any dmoiision
made by the legislature to pass an act which could reauit 1in
criminal felony charges against pilots performing routine piloting
functions, making the judgment <calls which tho.no functions

necessarily entail.

Very truly yours,

James D. Gilmore

JDG/dxa





