


gtofea g>tate Uegfelature

g =

it : ?8%5%%

Senate HOME

MEMORANDUM

T0: All Senators

FROM: Senator Bettye Fahrenkaf
Chair, Senate Resources

DATE: June 25, 1990

SUBJECT: Subsistence

Enclosed s a packet of information about subsistence, | have included
for your information two opinions on different sides of the issue. 1 hope
this"will be helpful to you.
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MEMORANDUM

T0: Oliver Burris, President
ALASKA FISH AND WILDLIFE FEDERATION AND
OUTDOOR COUNCIL, INC.

FROM: Paul A. Lenzini
Pierre J. LaForce

WILKINSON, BARKER, KNAUER & QUINN
Washington, D.C.

RE: ANILCA and the Property Clause - « Extension of
Federal Wildlife Jurisdiction Over Non-Federal Lands

EXECUTIVE SUMMARY

ISSUE: May the Federal Government exercise regulatory authori —
ty over management of fish and wildlife on State and
private lands and waters upon implementation of a
subsistence program under Title VIII of ANILCA?

APPLICABLE

LEGAL

AUTHORITIES: Property Clause of the United States Constitution
(Art. 1V, Section 3); ANILCA.

DISCUSSION: Under the Property Clause of the United States
Constitution, Congress 1is empowered to extend

federal regulatory authority over federally-owned lands
and activities thereon, to the exclusion of state law.
The Property Clause power has been interpreted liber—
ally by the federal courts, and it has been held to
extend to management of wildlife on federal lands. The
Property Clause power 1is vested in the Congress, which
must act affirmatively, through legislation, to exer—
cise the power.

In ANILCA, Congress, 1in exercise of the Property Clause
power, established a subsistence management system for
federal lands in Alaska. While it was anticipated that
the State would manage for subsistence consistent with
the substantive and procedural provisions of ANILCA,
provision was made for a federal takeover of subsis—
tence management if the State failed to do so. ANILCA
makes no provision for extension of federal regulatory
power over non-federal lands and waters, nor does it
contain legislative findings or purpose supporting or
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mandating federal regulatory control over fish and
wildlife management of non-federal lands and waters in
furtherance of the ANILCA subsistence management systenm
on federal lands.

We conclude that Congress has not exerted its Property
Clause power in ANILCA so as to authorize an extension
of federal management of fish and wildlife to State and
private lands and waters in Alaska, even after the
Federal Government assumes administration of the ANILCA
subsistence management system.
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INTRODUCTION
This memorandum addresses the 1issue whether, pursuant
to the Alaska National Interest Lands Conservation Act
("ANILCA™) , the Federal Government may exercise regulatory
authority over management of fish and wildlife on non-federal

(State and private) lands and waters 1in Alaska, upon assumption

by federal officials of administration of the subsistence manage —

ment system. Subsumed in this question is whether the Property
Clause of the U. S. Constitution permits the Federal Government
to exercise police power over non-federal lands and waters and
activities thereon.

We conclude, ultimately, that, 1in our opinion, ANILCA
does not constitute or contain a grant of regulatory authority

permitting federal management of fish and wildlife on non-federal



WILKINSON, BARKER, KNAUER A QUINN

lands and waters in Alaska. In reaching that conclusion, we have
considered (a) the nature of the Property Clause and the scope of
congressional power granted thereby, as explained by the Supreme
Court and other federal courts, and (b) the text and legislative
history of ANILCA insofar as these bear on the 1issue of federal
involvement in the management of fish and wildlife 1in Alaska.

The analysis set forth herein follows that order, 1i.e.. first, a
discussion of the Property Clause implications, and, second, an

analysis of ANILCA and its legislative history.

l. The Property Clause

Article 1V, Section 3, Clause 2 of the U. S. Constitu—
tion provides, 1in pertinent part:

The Congress shall have Power to dispose of

and make all needful Rules and Regulations

respecting the Territory or other Property

belonging to the United States
This language has been interpreted by the Supreme Court to confer
plenary authority on Congress to exercise legislative authority
over federal lands and matters affecting those lands. Kleppe v.
New Mexico. 426 U.S. 529 (1976) . Jc is also clear that the
Property Clause is not self-executiug; Congress itself must
determine whether to exercise this power. Kirkpatrick 0Oil & Gas
Co. v. United States. 675 F.2d 1122, 1124 (10th Cir. 1982). See
also California Coastal Commfn v. Granite Rock Co.. 480 U.S. 572

(1987) (even where power exists to act under the Property Clause,

inquiry must be made whether Congress has exercised that power).



WILKINSON, BARKER, KNAUER & QUINN

Recent federal cases, considering the implications of
Property Clause authority, have confirmed that Congress® power
over federal 1lands 1is without Ilimitation, and that, 1in exercise
of such power, congressional enactments may impact on non-federal
lands and activities thereon. The most prominent of these cases
was Kleppe v. New Mexico. 426 U.S. 529 (1976). There, the Su-—
preme Court considered the constitutionality of a federal statute
designed to protect wild horses and burros on federal lands. In
that enactment, Congress®™ stated purpose was to protect wild
horses and burros on public lands from capture, harassment and
death. Congress had also committed these animals to the juris-—
diction of federal officials, who were directed to protect the
animals as components of the public lands. Further, the statute
found that these animals are an integral part of the natural
system of public lands, and the legislative history of the stat-—
ute contained findings that management of these animals was
necessary for the achievement of ecological balance on the public
lands.

Considering this congeries of legislative determina—
tions and findings, the Supreme Court concluded that the con—
stitutional challenge was without merit. In doing so, the Court
noted that determinations under the Property Clause were en—
trusted primarily to the judgment of Congress (id. at 536) and
that courts had accorded that congressional power an expansive

reading. Id. at 539. The Court then noted that 1its precedents
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had established

broad enough to

authority,

ferred upon the Congress by the Property Clause as follows:

"that the power granted by the Property Clause is

reach beyond territorial limits." Id. at 538.~

In further explanation of the scope of congressional

the Court in Kleppe stated:

[T]he Clause, in broad terms, gives Congress
the power to determine what are "needful"®
rules "respecting”™ the public lands.... And
while the furthest reaches of the power
granted by the Property Clause have not been
definitively resolved, we have repeatedly
observed that "[t]he power over the public
land thus entrusted to Congress is without
limitations. [ld. at 539.]

The Court then described the nature of the power

In short, Congress exercises the powers both
of a proprietor and of a legislature over the
public domain.... Although the Property
Clause does not authorize "an exercise of a
general control over public policy in a
State", it does permit "an exercise of the
complete power which Congress has over par —
ticular public property entrusted to it."...
In our view, the "complete power”™ that Con—
gress has over public lands necessarily in—
cludes the power to regulate and protect the
wildlife living there. [Id. at 540-41.]

con—

The Court finally held that, upon exercise of Property

Clause power, any conflicting state regulation must succumb.

See,

where the Court observed:

Absent consent or cession a State undoubtedly
retains jurisdiction over federal lands with—
in its territory, but Congress equally surely
retains power to enact legislation respecting
those lands pursuant to the Property

Clause.. .. And when Congress so acts, the
federal legislation necessarily overrides

e.g- - United States v. Alford. 274 U.S. 264,. 267

(1926)

"Congress may prohibit the doing

of acts upon privately owned lands that imperil the publicly
owned forests."
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conflicting State laws under the Supremacy
Clause. [1d. at 543.]

The Supreme Court in Kleooe reserved the question of
the reach of federal power under the Property Clause to non-
federal lands and activities thereon:

While it is clear that regulations under the

Property Clause may have some effect on pri—

vate lands not otherwise under federal con-—

trol,...we do not think i1t appropriate in

this declaratory judgment proceeding to de—

termine the extent, 1if any, to which the

Property Clause empowers Congress to protect

animals on private lands.... [Id. at 546.]

The question left unanswered by the Supreme Court has
been addressed by lower federal courts, and uniformly resolved 1in
favor of the exercise of congressional power. In Minnesota ex
rel. Alexander v. Block. 660 F.2d 1240 (8th Cir. 1981), cert,
denied. 455 U.S. 1007 (1982) the court considered the constitu—
tionality of certain provisions of the Boundary Waters Canoe Area
Wilderness Act as applied to certain non-federal lands and
waters. Specifically, that statute prohibited motorized trans—
portation within the Boundary Waters Canoe Area Wilderness. The
State of Minnesota contended that Congress had no power to impose
those prohibitions on non-federal lands and waters within the
Wilderness. (The United States owned some 90 percent of the land

within the Wilderness; the State owned most of the remainder and

all of the beds of lakes and rivers within the Wilderness.-7)

The United States had title to 920,000 acres of land, while
the State owned 121,000 acres of land and 161,000 acres of
lake and river beds.
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The Eighth Circuit first noted that it was called upon
to decide the question left open in Kleppe. viz.. "the scope of
Congress " Property Clause power as applied to activity occurring
off federal land." Id. at 1248. The court then noted that the
Property Clause was to be accorded a liberal construction:

The Court in Kleppe. however, rejected any

narrow construction of the Property Clause,

holding that Congress possessed full legis—

lative/police power over activities occurring

on federal property. In other words, any

conduct taking place on United States land

may be subject to congressional authority,

regardless of its relationship to that land.

[Id. at 1248 n.16.]

The court observed that the Supreme Court had acknowledged 1in
Kleppe that regulation under the Property Clause may have some
effect on non-federal lands:

Under this authority to protect public land,

Congress”™ power must extend to regulation of

conduct on or off the public land that would

threaten the designated purpose of federal

lands. [Id. at 1249.]

In that vein, the court held that Congress had the power to
dedicate federal lands for particular purposes, and, as a neces—
sary 1incident to that power, must have the ability to insure that
lands be protected against interference with the intended
purposes of those lands. Id. at 1249.

Finally, the court in the Boundary Waters case noted
that, 1in order for Property Clause authority validly to extend to
non-federal lands and activities, there must be a demonstrated

showing that these non-federal activities will or may impact on

the federal Ilands.
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Congress has no plenary authority over con—

duct on non-federal land,...rather, Congress

must demonstrate a nexus between the regu-—

lated conduct and the federal land, estab—

lishing that the regulations are necessary to

protect federal property. [Id. at 1249

n.18. 1]

Another Eighth Circuit ruling, United States v. Brown.
552 F .2d 817 (8th Cir.), cert, denied. 431 U.S. 949 (1977), 1in-—
volved review of a conviction for violation of a National Park
Service regulation prohibiting firearms and hunting 1in a national
park. The defendant had been arrested in non-federal waters
within the park. The court first found that a congressional
intent to exercise regulatory jurisdiction over the waters within
the park was clearly demonstrated in the statute. Id. at 820.
The court also found that hunting on waters withinthe park could
significantly interfere with the use of the park and the purpose
for which it was established. It concluded that because hunting
occurred in close proximity to adjacent park lands, the potential
danger of unwarranted intrusion on public lands, injury to park
users and disruption of wildlife migration patterns could
adversely impact the federal lands. It was also noted that the
federal park lands adjacent to non-federal waters could be ex—
posed to uses proscribed on park lands.

The court in Brown also noted that it was presented
with the question left unanswered in Kleppe. viz. whether the
Property Clause empowers the United States to enact regulatory

legislation protecting federal lands from interference occurring

on non-federal public lands....1l Id. at 822. Relying on the
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recognition in Kleppe that the Property Clause was broad enough
to have extra-territorial effect, it was held:

The crucial question is whether federal regu-—
lation can be deemed "needful™ prescriptions
"respecting”™ the public lands. This determi —
nation is primarily entrusted to the judgment
of Congress, and courts exercising judicial
review have supported an expansive reading of
the Property Clause.... In light of these
general standards, we view the congressional
power over federal lands to include the au-—
thority to regulate activities on non-federal
public waters 1in order to protect wildlife

and visitors on the lands. [Id. at 822.]

Finally, in Free Enterprise Canoe Renters Ass®"n v.

Watt. 549 F.Supp. 252 (E.D.Mo 1982), aff»d. 711 F.2d 852 (8th

Cir. 1983), the court considered the validity of a federal regu-—

lation prohibiting canoe rental activities without a pernmit
within the boundaries of the Ozark National Scenic Riverways,

insofar as that regulation applied to activities on non-federal

lands within the Riverways. The Park Service regulation had been

adopted after a study showed a need for the Federal Government to

exert greater control over canoe rental operations within the
Riverways. The district court held that issuance of the regula—
tion and application thereof to activities on non-federal lands
constituted an appropriate exercise of the Property Clause. The
district court relied on the "expansive reading” of the Property
Clause given by the Supreme Court. 549 F_.Supp. at 262. The
court also found that the regu3ation was reasonably related to
the statutory purposes of the Riverways and was, therefore,

valid. On appeal, it was held, 1in pertinent part:
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It is undisputed that the United States acted

within its constitutional authority in at—

tempting to regulate the business activities

of the members of the association as they

affect the ONSR, even though the members

themselves may never enter federally-owned

property, but strictly keep to state or coun—

ty roads and rights-of-way within the ONSR.

[711 F.2d at 855-56.]

Tne following decisional principles are apparent fronm
the foregoing cases:

1. The Property Clause confers broad power on Con—
gress to exercise regulatory authority over federal lands and
activities thereon;

2. The Property Clause power 1is not self-executing;
congressional action, 1in the form of legislation, 1is necessary
for exercise of that power;

3. Decisional discretion under the Property Clause 1is
conferred on the Congress, and reviewing courts give considerable
deference to that discretion;

4. The Supreme Court has not fully articulated the
reach of the Property Clause power over non-federal lands and
activities, albeit it has held that the Property Clause may have
extra-territorial effect; and

5. The lower federal courts have construed the Su-—
preme Court®s decisions to permit the extension of federal regu-—
latory power over non-federal lands where there 1is a "nexus"

between activities on the non-federal lands and impacts on the

federal Ilands.

11
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. ANILCA and 1t3 Legislative History

Of relevance to the question whether Congress has
exercised its Property Clause power 1in ANILCA to authorize
federal management of fish and wildlife on non-federal lands and
waters are the following provisions of ANILCA:

(1) Section 101(c), which recites that one of the
purposes of ANILCA is "to provide the opportunity for [ al

residents engaged in a subsistence way of life to coi. inue to do

SO.

(ii) Sections 102(1)-(3), which together set forth the
definition of "public lands",

(iin) Title VIIl, dealing with the subsistence prefer —
ence and related matters.

(iv) Sections 1314(a)-(b), stating Congress®™ intent
regarding the wildlife management authorities of the State of
Alaska and the Federal Government.”

A. The Statute

ANILCA is a massive statute in sheer size, coverage and
implications. However, only a small portion thereof 1is relevant
to subsistence generally, or, even more narrowly, subsistence

management by the Federal Government of non-federal lands and

waters-

To facilitate review, we have appended hereto the full text
of the foregoing statutory provisions.
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Generally, ANILCA contains legislative findings that
the "public lands"-7 in Alaska must be managed to assure and en—
courage subsistence use thereof by rural residents of Alaska. To
that end, Congress included a subsistence title (Title VIII) 1in
ANILCA which, 1inter alia, provides for a subsistence priority
system on public lands in Alaska. Title VIII defines subsistence
and identifies those individuals entitled to the subsistence
priority. The subsistence title also establishes a subsistence
management system governing the public lands, which system is to
be administered by the State or, in the absence of State involve—
ment, by the Federal Government. The subsistence title also
contains provisions authorizing federal officials to enter 1into
cooperative agreements "to effectuate the purposes and policies
of this title” and providing for the issuance of "such regula—
tions as are necessary and appropriate to carry out [the federal
officials®™] responsibilities under this title."”

Finally, in Section 1314(a), Congress articulated that
nothing in ANILCA was intended "to enlarge or diminish the re—
sponsibility and authority of the State of Alaska for management
of fish and wildlife on the public lands except as may be pro—
vided in Title VIII of this Act". Similarly, in Section 1314(b),
Congress stated that, except as specifically provided in ANILCA,

nothing therein "is intended to enlarge or diminish the responsi-

By definition, "public lands™ are lands, waters or interests
therein the title to which is in the United States.
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bility and authority of the [federal officials] over the manage —
ment of the public lands.”

It is significant that ANILCA contains no express
authority for a federal takeover of fish and wildlife management
on non-federal lands and waters should the State decline to
manage the subsistence priority system on public lands.

Similarly, there 1is no express finding that the management of
non-federal lands and waters or the activities thereon will have
an impact on the federal lands or the subsistence priority systenm
adopted by the Congress for those lands. Nor 1is there an express
finding that the exercise of federal regulatory power over non-
federal lands is "needful” for the protection of those lands and
Congress® plans therefor.

In fact, analysis of the operative provisions of the
subsistence title demonstrates that ANILCA confers regulatory
authority over the subsistence management of public lands in only
a specific and limited fashion. Based on its legislative find—
ings (8 801) regarding the 1importance of maintaining a continued
opportunity for subsistence uses by rural Alaska residents and
the protection of same, Congress declared, as a matter of policy,
that the public lands be utilized so as to preserve a continuing
subsistence use of those lands, and further declared non-wasteful
subsistence use to be the priority consumptive use of fish and

wildlife resources on the public lands (8 802)

It is noteworthy that Congress also declared, as a matter of

policy, that federal officials, "in protecting the continued
(continued. ..)
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In Section 803 of ANILCA, Congress defined “Subsistence
uses™ and related terms, and, 1in Section 804, established a
priority for non-wasteful subsistence uses on the public lands,
including criteria for establishing this priority.

Sections 805-807 of ANILCA deal with the subsistence
management system established to carry out the subsistence policy
adopted by Congress for the public lands. Section 805 provides
for the establishment of subsistence resource regions encom—
passing all the public lands in Alaska and for the establishment
of local and regional advisory bodies to make recommendations
concerning the subsistence management of public lands. Subsis—
tence management of the public lands 1is to be administered by
federal officials or by the State, should the State enact and
implement laws consistent with the subsistence priority and
management system set out in the subsistence title of ANILCA.
State administration of the subsistence management system is to
continue only while state statutes conforming to the ANILCA
subsistence standards and requirements are maintained.

(8 805(d) )

Under Section 806, the Secretary of the Interior is
directed to monitor the State®"s administration of its subsistence
management system to assure compliance with the mandates and

purposes of ANILCA. Section 807 of ANILCA provides a private

-/(...continued)
viability of all wild renewable resources in Alaska"l1 shall
cooperate with adjacent landowners and land managers,
including Native Corporations, and appropriate State and
Federal agencies. 8802(3).
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right of action for parties aggrieved by the failure of the State
or the Federal Government to provide for the subsistence use
priority.

Federal officials are authorized under Section 809 to
enter into cooperative agreements to effectuate the purposes and
policies of the subsistence title. Finally, Section 816(b)
preserves the authority of federal officials to close the public
lands to subsistence uses.

Of direct relevance to an assessment of the reach of
subsistence management authority granted federal officials by
Title VII1I of ANILCA are the provisions subsections (a) and (b)
of Section 1314. In the former subsection, it is expressly
provided that nothing in ANILCA is to be deemed tc enlarge or
diminish the State®"s authority to manage fish and wildlife on the
public lands "except as may be provided in Title VIII of this
Act." Conversely, Section 1314(b) recites that, except as other—
wise specifically provided, nothing in ANILCA 1is intended to
enlarge or diminish the responsibility and authority of federal
officials over the management of the public lands.

The plain meaning of these provisions 1is that the
extant authority of the State relating to fish and wildlife
management on public lands 1is to remain the same unless provided
otherwise 1in the subsistence title. Similarly, federal authority

over the management of public lands is to remain the same except
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as specifically provided otherwise by ANILCA.-7 1t would there—
fore seem clear that no diminution of state authority or expan-—
sion of federal regulation was intended except as might be spe—
cifically provided in the subsistence title. The only specific
provision in the subsistence title regarding state management of
fish and wildlife on federal lands is the requirement that the
State adopt a subsistence management system consonant with the
subsistence policy promulgated in Title VIII, in the absence of
which federal officials are to undertake subsistence management
on the public lands.

Section 1314(b) 1is explicit that federal regulatory
authority over the management of public lands cannot be expanded
without a specific provision therefor in the Act. Again, other
than the provision in Section 805 for establishment of a subsis—
tence management system for the public lands, federal monitoring
of that system as authorized by Section 806 and the limited
judicial enforcement procedures set out in Section 807, the
subsistence title creates or confers no new regulatory authority

on federal officials regarding management of the public lands.

In determining whether Congress has preempted a regulatory
area traditionally occupied by the states, the Supreme Court
insists upon a showing that such a result was the clear and
manifest purpose of Congress. E.g.. DeCanas v. Bica. 424
Uu.S. 351, 356 (1976) (preemption requires that "Congress has
unmistakably so ordained™); New York State Dept, of Social
Services v. Dubllno. 413 U.S. 405, 414 (1973) (preemption
requires "direct and unambiguous language™); International
Ass*n of Machinists v. Gonzales. 356 U.S. 617, 620 (1958)
(preemption requires "a clear manifestation of intention to
do so. The exercise of federal supremacy 1is not lightly to
be presumed.™)
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As noted earlier, there 1is no express declaration by
the Congress that a unified wildlife managemei system 1S neces—
sary for the protection of subsistence uses on the public
lands.Likewise, there is no express grant to federal offi—
cials of regulatory authority over subsistence management on non-
federal 1lands and waters 1in the event state administration of the
subsistence management system 1is terminated. Absent such pro—
visions or similar authorizations,-7 the plain language of the
statute does not allow a conclusion that Congress, by the enact-—
ment of ANILCA, delegated authority to regulate fish and wildlife
on non-federal 1lands and waters in Alaska to accompany federal
administration of the subsistence management system of Title
VI,

One last matter. It has been assarted that Congress
intended the definition of "public lands” to include all Alaska
waters because the definition of "land™ 1in Section 102(1) of
ANILCA means "lands, waters and interests therein” and the navi—

gational servitude of the United States 1is said to be "an inter-

The several provisions and findings in Title VIII regarding
"cooperative agreements” among federal land managers and
their State and private counterparts can certainly be
regarded as Congress®™ prescribed mode for achieving unified
management.

Given the provisions of Sections 1314(a) and (b), viz.. that
State and Federal management authority are not deemed to

have been enlarged or diminished except by express provision
of ANILCA, a contention of implied delegated authority would

appear unsupportable. Further, absent federal legislation
on the subject, a state has exclusive power to protect and
manage fish and wildlife within 1its borders. Carv v. South

Dakota. 250 U.S. 118, 120 (1917).



VWUIONSON, BARKER, KNAUER A QUINN

est in water title to which 1is in the United States.” This
argument was rejected explicitly by the Ninth Circuit in City of
Anaoon v. Hodel. 803 F.2d 1016, 1027-1028 N. 6 (9th Cir. 1986),
cert denied. 484 U.S. 870 (1987), and 1in any event does not
withstand scrutiny. The navigational servitude of the United

States 1is described as "an exercise of the Government®"s power to
regulate navigational uses."” United States v. Cherokee Nation.
107 S.Ct. 1487, 1490 (1987). As Justice Douglas stated for the
Court in United States v. Twin City Power Co.. 350 U.S. 222, 224
(1956), "That clause speaks in terms of power, not of property."”
Even where there has been disagreement as to its applicability,
there has been unanimity that the servitude 1is a matter of power,
not of property. E.g.. Kaiser Aetna v. United States. 444 U.S.
164, 177, 187 (1979); Oregon ex rel. State Land Bd. v. Corvallis
Sand & Gravel Co.. 429 U.S. 363 375-376 (1977). The Ninth Cir—
cuit was clearly correct in city of Angoon when it stated that
"the United States does not hold title to the navigational servi—
tude [and thus] the servitude is not “public land® within the
meaning of ANILCA." 803 F.2d at 1027-1028, n. 6.

B. Legislative History-7

Our review of the legislative history indicates that,

with one exception, the legislative record confirms that Congress

We note, at this point, our view that the statutory language
is clear and unambiguous on the geographic reach of federal
authority to manage fish and wildlife for subsistence
purposes, and that a reviewing court would have no need or
cause to refer to the legislative history of ANILCA.
Nonetheless, that history supports our conclusions.
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intended no federal takeover of fish and wildlife management on
non-federal lands and waters in the event the Federal Government
were to assume administrative responsibility for the subsistence
management system on public lands.-7 To the contrary, the legis—
lative record demonstrates that the Congress affirmatively re—
sisted any such bold expansion of federal authority.

A brief chronological history of the enactment of
ANILCA 1is helpful 1in understanding the implications of the sever—
al statements made concerning subsistence management and wildlife
regulation. Consideration of the ANILCA legislation extended
over several years, and involved numerous bills. In 1979, the
House Committee on Interior and Insular Affairs reported out an
Alaska Lands bill. See H.R. No. 96-97, Pt. I, 96th Cong. 1st
Sess. (1979). This bill did not meet with the approval of the
Committee chairman, Congressman Udall, who along with others of
his persuasion, filed extensive Dissenting Views oh the bill.
See H.R. Rep. No. 96-97 at 380-611. These Dissenting Views
included a section on subsistence. Id. at 537-47.-7 At the same
time the House Committee on Merchant Marine and Fisheries re—
ported out another Alaska Lands bill. See H.R. Rep. No. 96-97,

Pt. 11, 96th Cong., 1lst Sess. (1979). On the House floor, the

As demonstrated herein at pp. 25-27 infra. this one aberra-—
tion was not a true or accurate recital of congressional 1in—
tent and action regarding subsistence management authority.

Subsequently, Congressman Udall stated that the Dissenting
Views "constitute a significant part of the legislative
history of the Alaska National Interest Lands Conservation
Act." 126 Cong. Rec. H10548 (daily ed. Nov. 12, 1980).
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Udall forces prevailed, and the House passed still another ver —
sion of the Alaska Lands legislation, this one sponsored by
Congressman Udall and others.

The House-passed bill was thereafter sent to the Sen-—
ate, where it was referred to the Committee on Energy and Natural
Resources. That committee reported out its own version of an
Alaska Lands bill for consideration by the Senate. See S.Rep.
No. 96-413, 96th Cong., 1st Sess. (1979). The Senate committee
bill underwent further amendment on the Senate floor before
passage by the Senate on August 19, 1980.

At first, the Senate bill was unacceptable to the House
leadership, 1including Congressman Udall. See, e.g.. 126 Cong.-
Rec. H10350, H10374-75 (daily ed. Oct. 2, 1980). Subsequently,
however, the House leadership capitulated and recommended that
the House agree to the Senate version of the legislation in full,
at the same time noting that, 1in their view, the Senate bill
"falls far short of the kind of bill we wanted". 126 Cong. Rec.
at H10527 (daily ed. Nov. 12, 1980).

The matter of regulatory jurisdiction over federal
lands and the Property Clause authority of the Congress were
issues that Congress addressed directly during the ANILCA legis—
lative debate. In 1978, the House Committee on Interior and
Insular Affairs reported out an Alaska Lands bill. See H.R. Rep.
No. 95-1045, Pt. 1, 95th Cong., 2nd Sess. (1978). Therein, the
Committee, relying on the Kleppe case, expressed 1its view "that

it would be well within the powers of the Federal Government to
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assume exclusive jurisdiction over the regulation of the taking
of fish and wildlife on the public lands for subsistence use."
Id. at 184. The Committee further noted that, while several
arguments had been made for direct federal responsibility, the
Committee had concluded that it was appropriate that the State
have responsibility for day-to-day wildlife management for sub—
sistence uses. Ibid.

The Committee was persuaded that the Property Clause
permitted federal preeminence in the management of federal lands:

However, it is clear that, pursuant to the

Property Clause of the U.S. Constitution, the

Federal Government, including the Executive

Branch, has the authority and responsibility

to control entry and use of the public lands,

including such uses as the taking of fish and

wildlife. In addition, the Executive may

make rules and regulations for the control

and management of fish and wildlife species

on lands within conservation system units

even though these regulations may be more

restrictive than the laws of the State. This

principle, based on the Property Clause, has

been upheld by several Supreme Court de—

cisions, the most recent being Kleppe v. New

Mexico. 426 U.S. 529 (1976). [1d. at 218.]

Congressman Udall reasserted the supremacy of congres—
sional power over federal Ulands in his Dissenting Views to the
1979 Report of the House Interior and Insular Affairs Committee.
See H.R. Rep. No. 96-97, Pt. 1 at 540. These Dissenting Views
also characterized the issue of "states rights” in managing fish
and wildlife as a "non-issue™. Instead, the Dissenting Views
argued, the real issue was a dispute as to who 1is to regulate the

taking of "resident” fish and wildlife on the public lands 1in

Alaska. The Dissenting Views then concluded, 1in language partic-
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ularly probative of the ultimate i1ssue under consideration here,

as follows:

There 1s no argument that the State has the

responsibility for regulating the talcing of

resident fish and wildlife on the iImmense

acreage of "non-public" 1.e. , State and pri-

vate lands. There 1is, however, a false as-

sertion that the Federal Government, as the

trustee of the public lands for all the Amer-

ican people, has no land ownership Constitu-

tional rights governing fish and wildlife

taking uses of i1ts lands, as do all other

landowners i1n the United States. [Id. at

544. ]

The Dissenting Views rejected the state"s argument that i1t should
have sole authority for regulating harvests with no federal role
at all even on federal lands, noting that this view was contrary
to Supreme Court precedent. Id. at 545.

It 1s highly significant that, at a time when Congress-
man Udall was soliciting the support of his peers for the Udall
version of the Alaska lands legislation, he asserted, in no
uncertain terms, that the bill would have no Impact whatsoever on
the State"s regulatory authority over State and private lands, to
the point that he dismissed any concern about this as a fabri-
cated ''non-issue’.

On the Senate side, the bill reported out by the Senate
Committee contained provisions substantially the same as Sections
1314(a) and (@) of ANILCA as eventually enacted.— See S.Rep.

No. 96-413 at 80. The Committee reported that this statutory

language, adopted as a Committee amendment, '‘preserves the status

There was no equivalent section in the House-passed bill.
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quo with regard to the responsibility and authority of the State
to manage fish and wildlife, and reconciles this authority with
the Act, including the subsistence title.” Id. at 308. The
Committee further noted that the section confirmed the status quo
with regard to the authority of federal officials to manage
wildlife habitat on federal lands. |Ibid.

When the Senate committee bill was brought to the floor
for consideration, Senator Stevens introduced an amendment to
Section 1314(a) of the bill. The purpose of this amendment, as
explained by Senator Stevens, was "to refine the language of
several provisions of the Alaska lands bill to further clarify
policy decisions made by the Senate Energy and Natural Resources
Committee with respect to fish and wildlife management.' 126
Cong. Rec. S. 6000 (daily ed. May 30, 1980). Senator Stevens
further explained that his amendatory provisions clarified that
"except as specifically may be provided in Title VIII, nothing in
the Act is ii.tended to enlarge or diminish the responsibility and
authority of the State of Alaska for management of fish and
wildlife on the public lands.” 1Ibid. The Stevens amendments
became part of the bill passed by the Senate, which eventually
became law.

In discussing the Senate bill which was eventually
passed by the Senate (and eventually enacted), the minority
manager of the legislation, Senator Hatfield, noted:

The subsistence management provisions repre-

sent a continuation of the careful balancing

of the roles and responsibilities of the
State and Federal governments. They reflect
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a delicate balance between the traditional
responsibility of the State of Alaska for the
regulation of fish and wildlife populations
within the State and the responsibility of
the Federal government for the attainment of
national interest goals, i1ncluding the pro-
tection of the traditional lifestyle and
culture of Alaska Natives. 126 Cong. Rec. S.
11199 (daily ed. Aug. 19, 1980)

The one contrary indication in the legislative record
regarding what was accomplished or meant to be accomplished
concerning fish and wildlife jurisdiction over non-federal lands
and waters appears In an “explanation” of the ANILCA legislation
submitted to the Congressional Record by Congressman Udall. It
iIs noteworthy that Congressman Udall submitted this off-the-floor
"explanation' after capitulation by the House and agreement to
pass the Senate version of the legislation.—; The Udall "expla-
nation' takes up some nineteen pages of fine type in the Congres-

sional Record. See 126 Cong. Rec. H10532-50 (daily ed. Nov. 12,

Despite power under the Property Clause to take control into
its own hands, Congress has traditionally reserved to the
states authority to manage wildlife on federal lands. E.g..
Federal Land Policy and Management Act of 1976, 43 U.S.C.

8§ 1732(b) (BLM lands and national forests); Multiple Use and
Sustained Yield Act of 1960, 16 U.S.C. 8 528 (national
forests); Conservation Programs on Government Lands, 16
U.S.C. 8 670h(b) (BLM lands, national forests, military
reservations, NASA and Department of Energy lands); Engle
Act of 1958, 10 U.S.C. 8§ 2671 (military reservations). And
see Defenders of Wildlife v. Andrus. 627 F.2d 1238, 1247-
1250 (D.C. Cir. 1980) (authority of the Secretary of the
Interior to intervene in state program to reduce wolf
populations on BLM land in Alaska is limited and responsi-
bility for wildlife management was reserved by Congress to
the State).

It is clear that the House leadership, particularly Con-
gressman Udall, was most reluctant to accept the Senate
bill, viewing 1t as falling short of the House bill. See,
e.g-. 126 Cong. Rec. H10527 (daily ed. Nov. 12, 1980).

25
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1980). In his description of the subsistence title, Congressman
Udall referred to 1977 testimony of Governor Hammond concerning
the iImportance of a unified management system for fish and wild-

life resources throughout their range. Congressman Udall then

added:

This 1is particularly important with fishery
resources. Consequently, it has always been
our intent to apply the subsistence prefer-
ence to all fish stocks in the waters of
Alaska. This result enables the State of
Alaska to continue its lead in fisheries
management without unnecessary disruption.
It also should be stressed that i1f for any
reason the State should ever repeal i1ts sub-
sistence statute, this preemptive section
would continue the subsistence preference for
fish throughout the waters of Alaska. rd,
at H10547 ]

This statement, asserting a federal preeminence on
subsistence management regulation "throughout the waters of
Alaska"™ 1s completely at odds with the Dissenting Views submitted
by Congressman Udall and others in H.R. Rep. No. 96-97, 96th
Cong., 1st Sess. (1979). There, Congressman Udall had asserted,
without equivocation: '"There iIs no argument that the State has
the responsibility for regulating the taking of resident fish and
wildlife on the immense acreage of 'non-public'” i1.e. State and
private lands.” |Id. at 544.-/

We conclude, and submit, that the Udall "explanation"

of November 12, 1980 was an exercise iIn legislative revisionism,

=4 It 1s to be recalled that Congressman Udall described the
Dissenting Views as "a significant part of the legislative
history of [ANILCA]." 126 Cong. Rec. H10548 (daily ed. Nov.
12, 1980).
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an attempt to characterize congressional action In a manner not
at all consistent with either the text of the statute or the
legislative record. |Indeed, Congressman Udall"s attempt to Mput
his spin™ on ANILCA was severely criticized by Senator Melcher on
the Senate floor, as follows:

[T]he House was unable to muster the neces-

sary support to amend the Senate compromise

Alaska lands bill; certainly their attempts

to amend 1t with fine print in the Record

will not stand. [126 Cong. Rec. S14770 (dai-

ly ed. Nov. 20, 1980).

The conclusory language of the Udall "explanation™
concerning the extension of the federal jurisdiction over non-
federal lands, with its total absence of any articulation of
source authority, must be viewed as an exercise iIn wishful think-
ing, rather than a reliable statement of the meaning of the
legislation and the intent of Congress. There is no provision In
ANILCA to support the assertion made by Congressman Udall, and no
reference i1s made to any. These facts, coupled with Congressman
Udall®"s earlier, unequivocal assertion that the State of Alaska“"s
regulatory authority over non-federal lands was unquestioned,
compel a conclusion that the Udall "explanation™ is inaccurate
and unreliable.

That said, we reiterate that all of the reliable and

relevant legislative history of the ANILCA legislation supports

In the i1nterest of precision, 1t should be noted that
Senator Melcher®™s criticism was addressed at another section
of the Udall ™"explanation™. Nonetheless, the same criticism
is applicable to Congressman Udall®"s contrived version of
what was enacted regarding subsistence.
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the view that neither expressly nor implicitly di J Congress
delegate authority to the Secretary of the Interior or to any
federal agency to manage fish and wildlife for subsistence pur-

poses on non-federal lands and waters i1n Alaska.

CONCLUSION
Based on the decisional principles outlined by the
federal courts in the Property Clause cases and an analysis of
the text and legislative history of ANILCA, it is our conclusion
that Congress in ANILCA did not exercise i1ts Property Clause
power so as to authorize federal management of fish and wildlife
on non-federal lands and waters, even where the federal authori-

ties have assumed administration of the subsistence management

system.
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Section 101(c):

(c) It is further the intent and purpose of this Act consistent with
management of fish and wildlife in accordance with recognized
scientific principles and the purposes for which each conservation
system unit is established, designated, or expanded by or pursuant to
this Act, to provide the opportunity for rural residents engaged in a
subsistence way of life to continue to do so.

Sections 102(1)-(3):

Sre. 102. As used in this Act (except that in titles IX and XIV the
following terms shall have the same meaning as they have in the
Alaska Native Claims Settlement Act, and the Alaska Statehood
Act)—

(1) The term "land"™ means lands, waters, and interests
therein.

(2) The term “Federal land" means lands the title to which isin
the United States after the date of enactment of this Act.

(3) The term "public lands"™ means land situated in Alaska
which, after the date ofenactment of this Act, are Federal lands,
except—

(A) land selections of the State of Alaska which have been
tentatively approved or validly selected under the Alaska
Statehood Act and lands which have been confirmed to,
validly selected by, or granted to the Territory of Alaska or
the State under any other provision of Federal law;

(B) land selectionsofa Native Corporation made under the
Alaska Native Claims Settlement Act which have not been
conveyed to a Native Corporation, unless any such selection
isdetermined to be invalid oris relinquished; and

(O lands referred to in section 19(b) of the Alaska Native
Claims Settlement Act
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FINDINGS

Sec.801. The Congress finds and declares that—

(1) the continuation of the opportunity for subsistence uses by
rural residents of Alaska, including both Natives and non-
Natives, on the public lands and by Alaska Natives on Native
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, tradi-
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no
practical alternative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(3) continuation of the opportunity for subsistence uses of
resources on public and other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudden decline in the populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote areas containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife
management;

(4) in order to fulfill the policies and purposes of the Alaska
Native Claims Settlement Act and as a matter of equity, it is
necessary for the Congress to invoke its constitutional authority
over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands oy Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the opportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose of enabling rural
residents who have personal knowledge of local conditions and
requirements to have a meaningful role in the management of
fish and wildlife and of subsistence uses on the public lands in
Alaska.

POLICY

Sac. 803. It is hereby declared to be the policy of Congress that—
(11 consistent with sound management principles, and the
conservation of healthy populations of fisn and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized
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scientific principles and the purposes for each unit established,
designated, or expanded by or pursuant to titles Il through VII of
this Act, the purpose of this title is to provide the opportunity for
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other
renewable resources shall be the priority consumptive uses of all
such resources on the public lands of Alaska when it is necessary
to restrict taking in order to assure the continued viability of a
fish or wildlife population or the continuation of subsistence uses
ofsuch population, the taking of such population for nonwasteful
subsistence uses shall be given preference fr. - SUc lands
over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal
laws, Federal land managing agencies, in managing subsistence
activities on the public lands and in protecting the continued
viability of all wild renewable resources in Alaska, shall cooper-
ate with adjacent landowners and land managers, including
Native Corporations, appropriate State and Federal agencies,

and other nations.
DEFINITIONS

Sec .803. As used in this Act, the term "subsistence uses" means
the customary and Traditional uses by rural Alaska residents of wild,
renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation; for the making
and selling of handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for
customary trade. For the purposes of this section, the term—

(1) “family” means all persons related by blood, marriage, or
adoption, or any person living within the household on a perma-
nent basis; and

(2) "barter” means the exchange of fish or wildlife or their
parts, taken for subsistence uses—

(A) for other fish or game or their parts: or
(B) for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other
Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes. When-
ever it is necessary to restrict the taking of populations of fish and
wildlife on such lands for subsistence uses in order to protect the
continued viability ofsuch populations, or to continue such uses, such
priority shall be implemented through appropriate limitations based
on the application ofthe following criteria:

(1) customary and direct dependence upon the populations as
the mainstay of livelihood,;

(2) local residency; and

(3) the availability of alternative resources.
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LOCAL AND REGIONAL PARTICIPATION

Sec. 805. (a) Except as otherwise provided in subsection (d) of this
section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which,
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
committee system set forth in paragraph (3XDXiv) of this subsec-
tion; and

(3) a regional advisory council in each subsistence resource
region.

Each regional advisc~v council shall be composed of residents of the
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses offish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(C) the encouragement of local and regional participation
pursuant to the provisions of this title in the decisionmaking
process affecting the taking of fish and wildlife on the public
lands within the region for subsistence uses;

(D) the preparation of an annual report to the Secretary which
shall contain—

(i) an identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;

(if) an evaluation of current and anticipated subsistence
needs for fish and wildlife populations within the region;

(iii) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards,
guidelines, and regulations to implement the strategy. The
State fish and game advisory committees or such local
advisory committees as the Secretary may establish pursu-
ant to paragraph (2) of this subsection may provide advice to,
and assist, the regional advisory councils in carrying out the
functionsset forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution of all availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fish and game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of
subsistence needs. If a recommendation is not adopted by the Secre*
tary, he shall set forth the factual basis and the reasons for his
decision.

(d) The Secretary shall not implement subsections (a), (b), and (c) of
this section if within one year from the date of enactment of this Act,
the State enacts and implements laws nf general applicability which
are consistent with, and which provide for the definition, preference,
and participation specified in, sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. Ifa recommendation is not
adopted by the State rulemaking authority, such authority shall set
forth the factual basis and the reasons for its decision.

(eX1) The Secretary shall reimburse the State, from funds appropri-
ated to the Department of the Interior for such purposes, for reason-
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adeouate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
to which the State is entitled from appropriations to the Department
of the Interior.

2) Total payments to the State under this subsection shall not
exceed the sum of $5,000,000 in any one fiscal year. The Secretary
shall advise the Congress at least once in every five years as to
whether or not the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish and
wildlife set forth in section 804.

FEDERAL MONITORING

Sec .8%6. The Secretary shall monitor the provisions by the State of
the subsistence preference set forth in section 804 and shall advise
the State and the Committee on Interior and Insular Affairs and on
Merchant Marine and Fisheries of the House of Representatives and
the Committees on Energy and Natural Resources and Environment
and Public Works of the Senate annually and at such other times as
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he deems necessary of bis views on the effectiveness of the implemen-
tation of this title including the State's provision of such preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. 807. (a) Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 (or
with respect to the State as set forth in a State law of general
applicability if the State has fulfilled the requirements of section
805(d)) may, upon exhaustion of any State or Federal (as appropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In a civil action filed against the State, the Secretapr may bejoined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State iaw for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to this
section shall bo awarded their costs and attorney's fees.

(b) A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence over other
matters pending on the docket of the United States district court at
that time, and snail be expedited in every way by such court and any
appellate court.

(c) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provido for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec .808. (a) Within one year from the date of enactment of this Act,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for eacn national park or park
monument within which subsistence uses ire permitted by this Act.
The regional advisory council established pursuant to section 805
which nas jurisdiction within the area in which the park or park
monument is located shall appoint three members to the commission
each ofwhom isa member ofeither the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date of enactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or
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investigations conducted jointly or separately by the technical and
administrative personnel of the State and the Department of the
Interior, information submitted by, and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils, and any testimony received in a public hearing or hearings heid
by the commission prior to preparation of th< plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering all
relevant data and holding one or more additional hearings in the
vicinity of the park or park monument, shall make recommendations
to the Secretary and the Governor for any changes in the program or
its implementation which the commission deems necessary.

(b) The Secretary shall promptly implement the program and
recommendations submitted to him by each commission unless he
finds in writing that such program or recommendations violates
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment. is contrary to the purposes for which the park or park
monument is established, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the
Governor, the Secretary shall take no action on a submission of a
commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a)
of this section, the Secretary shall permit subsistence uses by local
residents in accordance with the provisions of this title and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec.80. The Secretary may enter into cooperative agreements or
otherwise cooperate with other Federal agencies, the State, Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

Sec. 810. (a) In determining whether to withdraw, reserve, lease, or
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistence uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
would reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion, lease, permit, or other use, occupancy or disposition of such
lands which would significantly restrict subsistence uses shall be
effected until the head ofsuch Federal agency—

(1) gives notice to the appropriate State agency and the
appropriate local committees and regional councils established
pursuant to section 805;

(2) gives notice of, and holds, a hearing in the vicinity of the
area involved; and
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?3) determines that (A) such a significant restriction of subsist-
ence uses is necessary, consistent with sound management prin-
ciples for the utilization of the public lands, (B) the proposed
activity will involve the minimal amount of public lands neces-
sary to accomplish the purposes of such use, occupancy, or other
disposition, and tC) reasonable steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting
from such actions.

(> If the Secretary is required to prepare an environmental impact
statement pursuant L:osection 102(2XC) of the National Environmen-
t?l Policy Act, he shalll provide the notice and hearing and include the
findings required by subsection (a) as part of such environmental
impact statement.

(c) Nothing herein shall be construed to prohibit or impair the
ability of the State or any Native Corporation to make land selections
and receive land conveyances pursuant to the Alaska Statehood Act
or the Alaska Native Claims Settlement Act.

(d) After compliance with the procedural requirements of this
section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
jurisdiction for any of those uses or purposes authorized by this Act or
other law.

ACCESS

Sec. 811. (a) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable access to subsist-
ence resources on the public lands.

(b) Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands appropriate use for

ubsistence purposes of snowmobiles, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

Sec.812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish and
wildlife and subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local and regional councils established by
the Secretary or State pursuant to section 836, and other appropriate
persons and organizations.

PERIODIC REPORTS

Sec.813. Within four years after the date of enactment of this Act,
and within every three-year period thereafter, the Secretary, in
consultation with the Secretary of Agriculture, shall prepare and
submit a report to the President of the Senate and the Speaker of the
House of Representatives on the implementation of this title. The
reportshall include—

(1) an evaluation of the results of the monitoring undertaken
by the Secretary as required by section 806;

(2) the status of fish and wildlife populations on public lands
that are subject to subsistence usee;

(3) a description of the nature and extent of subsistence uses
and other uses of fish and wildlife on the public lands;
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(Cont"d.)

(4) the role of subsistence uses in the economy and culture of
rural Alaska;

(5) comments on the Secretary’s report by the State, the local
advisory councils and regional advisory councils established by
the Secretary or the State pursuant to section 805, and other
appropriate persons and organizations;

(6) a description of those actions taken, or which may need to
be taken in the future, to permit the opportunity for continu-
ation of activities relating to subsistence uses on the public lands;
and

(7) such other recommendations the Secretary deems appropri-
ate.

A notice of the report shall be published in the Federal Register and
the report shall be made available to the public.

REGULATIONS

Sec. 814. The Secretary shall prescribe such regulations os are
necessary an<8appropriate to carry out his responsibilities under this
title.

LIMITATIONS, SAVINGS CLAUSES

Sec. 815. Nothing in this title shall be construed as—

(1) granting any property right in any fish or wildlife or other
resource of the public lands or as permitting the level of subsist-
ence uses of fish and wildlife within a conservation system unit to
be inconsistent with the conservation of healthy populations, and
within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, of fish and
wildlife. No privilege which may be granted by the State to any
individual with respect to subsistence uses may be assigned to
any other individual;

(2) permitting’any subsistence use of fish and wildlife on any
portion of the public lands (whether or not within any conserva-
tion system unit) which was permanently closed to such uses on
January 1, 1978, or enlarging or diminishing the Secretary's
authority to manipulate habitat on any portion of the public
lands;

(3) authorizing a restriction on the taking of fish and wildlife
for nonsubsistence uses on the public lands (other than national
parks and park monuments) unless necessary for the conserva-
tion of healthy populations of fish and wildlife, for the reasons set
forth in section 816, to continue subsistence uses of such popula-
tions, or pursuant to other applicable law; or

(4) modifying or repealing the provisions of any Federal law
governing the conservation or protection of fish and wildlife,
including the National Wildlife Refuge System Administration
Act of 1966 (80 Stat. 927; J6 U.S.C. 668dd-jj), the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1.2,3.4), the Fur Seal
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered
Species Act of 1973 (87 itat. 884; 16 U.S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the
Bald Eagle™, approved June 8. 1940 (54 Stat. 250; 16 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage-
ment Act of 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal



Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. 7T7-777K), or
any amendments to any one or more of such Acts.

CLOSURE TO SUBSISTENCE USES

Sec. 816. (a) All national parks and park monuments in Alaska
shall be closed to the taking of wildlife except for subsistence uses to
the extent specifically permitted by this Act. Subsistence uses and
sport fishing shall be authorized in such areas by the Secretary and
carried out in accordance with the requirements of this title and
other applicable laws of the United States and the State of Alaska.

* Except ns specifically provided otherwise by this section, noth-
ing in this title is intended to enlarge or diminish the authority of the
Secretary to designate areas where, and establish periods when, no
taking of fish and wildlife shall be permitted on the public lands for
reasons of public safety, administration, or to assure the continued
viability of a particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultation with the State and adequate notice and public hearing,
may temporarily close any public lands (including those within any
conservation system unit), or any portion thereof, to subsistence uses
of a particular fish or wildlife population only if necessary for reasons
of public safety, administration, or to assure the continued viability
of such population. If the Secretary determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population and shall publish the reasons justifying the closure in the
Federal Register. Such emergency closure shall be effective when
made, shall not extend for a period exceeding sixty days, and may not
subsequently be extended unless the Secretary affirmatively estab-
lishes. after notice and public hearing, that such closure should be
extended.



Sections 1314(a) and (b):

TAKING OF FISH AND WILDLIFE

Sec. 1314. (a) Nothing in this Act is intended to enlarge or diminish
the responsibility and authority of the State of Alaska for manage-
ment of fish and wildlife on the public lands except as may be
provided in title VIII of this Act, or to amend the Alaska constitution.

(b) Except as specifically provided otherwise by this Act, nothing in
this Act is intended to enlarge or diminish the responsibility and
authority of the Secretary over the management of the public lands.
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Re: Special Session — Constitutional Amendment

Dear Legi”~.ator:

Governor Cowper has called you back into special session to
consider passage of a resolution placing a Constitutional amendment
on the November ballot. Unfortunately, Governor Cowper did not
reveal his plan until late Friday, two days before the special
session wasto begin. He stated this was to ’void debate iIn the
media. Itis unfortunate that Governor Cowper has taken the
position that there should be no public debate concerning an issue
which affects each and every Alaskan and future Alaskans. A change
to the State Constitution should not be taken lightly. It is
something that should be debated by all those involved, namely the
public. The debate should occur before an amendment is placed on
the ballot to determine whether it is iIn the people®s best iInterest
to even place it before them.

We have written previous letters to you on June 4 and June 21,
1990, discussing the involved issues in detail. Now that Governor
Cowper hasbelatedly released his ™"temporary Constitutional
amendment™ plan, at a point really too late for any meaningful
public inputor debate, we are writing to recommend that the
Legislature do the following at the special session:

1. Do not place any constitutional amendment on the ballot.

2. Donot try to solve the problem through passage of
legislation on this complicated subject 1in this short
period of time.

3. Join the lawsuit presently filed to set aside the
provisions of ANILCA which dictate to the State the
manner in which the State should manage its resources,
and return control of these resources to the State.

4. Urge our Congressional delegation to seek appropriate
amendments to ANILCA. With their assistance, this iIs an
easy solution. ANILCA itself has been amended nine times
since its enactment and an amendment to Title VIIlI was
recently filed at the request of the same people who
argue no amendment can be requested.
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This 1is the best solution, because:

1. A constitutional amendment is bad enough. However, a
"temporary constitutional amendment™ is a self-
contradictory concept, and will create more problems than
it solves.

2. The proposed federal subsistence regulations do not

appear to be 1impossible to live with for a period of
time, and they apply on federal and not on state land in
any event.

3. The United States government has conceded that ANILCA has
given it no authority over state waters and the Ffish
resource, and is not attempting to regulate fisheries.

4. Most important, under the terms of ANILCA, 1if the
legislature does nothing to comply with ANILCA. ANILCA
will not allow aggrieved subsistence users to sue the
State in Federal Court, Once the Legislature attempts to
implement or interpret ANILCA, 8§ 807 allows lawsuits in
Federal Court against the State. This particular door
must not be opened.

A "Temporary'™ Constitutional Amendment iIs improper

Because Governor Cowper has not been able to muster support
for a constitutional amendment, at this time, he iIs proposing an
amendment which includes a 'sunset™ provision. A constitutional
amendment with the "sunset" provision iIs essentially a
contradiction of the constitutional amendment process. A 'sunset"
provision implicitly seeks to achieve consensus on the ground that
an amendment is temporary rather than that it is wise. It requires
that the entire issue be revisited and thereby forestalls a
resolution around which the opposing camps may begin to coalesce.
Instead of closing the public division, a constitutional amendment
with a "sunset" provision merely declares that the debate must
continue.

Under a Constitutional amendment with a "sunset™ provision,
the provisional nature of a State regulatory program would color
administrative decision making and judicial review of any State
subsistence regulations. There is no law on what a "sunset"
provision means. It is literally never used in the constitutional
amendment process, except when a Constitution is first adopted. In
other words, it will do more to create confusion, not only in the
minds of those individuals who must live with the State regulations
- the subsistence users themselves - but also the courts.

Nearly all those parties who are participating in this process
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agree that something is wrong with the law passed by Congress in
1980, namely the Alaska National Interests Lands Conservation Act
(ANILCA) . 1t was and is and will continue to be a flawed law which
was foisted on Alaska by Congress. Most importantly, a "sunset”
provision does not address the real problems which have been
created iIn this State by Title V111 of ANILCA. It does nothing to
cure the vagueness of certain core fTederal legislative concepts,
like "rural,”™ "customary and traditional,”™ and "barter,” which
must continue to be implemented under ANILCA.

Legal challenges will continue unabated with the Alaska
Department of Fish and Game regulations accorded no presumption of
correctness by the courts. In other words, the courts will be free
to substitute their judgment for that of the State managers.
Subsistence, and more iImportantly, fish and game management on
State, private and Federal lands will continue to be at risk. The
resource itself, as well as the resource users, will suffer.

To ask the citizens of Alaska to amend their Constitution to
dismantle the common use, equal protection and uniform application
provisions of their Constitution to comply with a flawed Federal
law, while hoping that somehow someone will amend the Federal law
to acceptably define its reach, 1is clearly unacceptable.

Even John Shively, with NANA Corporation, stated on June 18,
1990, at a meeting with the Resource Development Council in
response to a question from Representative Mike Navarre, that he
agreed with the assessment that a constitutional amendment with a
"sunset” provision was bad. We agree. Amending the Constitution
is nothing like changing State law.

The Department of Interior
has no authority under ANILCA
over subsistence uses on State lands.

The Alaska Outdoor Council recently hired Paul Lenzini, a
partner in the Washington, D.C. law firm of Wilkinson, Barker,
Knauer & Quinn, to review ANILCA and its legislative history to
prepare a legal opinion on whether the Federal Government could
extend its jurisdiction beyond the regulation of subsistence on
Federal lands. Attached is a copy of his opinion.

For over 20 years, Mr. Lenzini has represented State fish and
wildlife agency interests in Federal and State Courts throughout
the United States, regarding State authority for the protection and
management of fish and resident wildlife within State borders. In
the Supreme Court, Mr. Lenzini successfully represented the State
of Montana against a constitutional challenge to State authority to
prefer residents in licensing requirements relating to recreational
elk hunting. Baldwin v. Montana and Fish and Game Commission, 426
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U.S. 371 (1978). He is clearly an expert in these matters.

In a nutshell/ Mr. Lenzini®"s opinion 1is that based on
constitutional law, judicial interpretation and on ANILCA and its
legislative history, the Federal Government simply does not have
authority to extend its jurisdiction beyond the Federal Ilands to
State lands and waters. The federal government agrees, and has not
attempted to regulate fisheries, or any other activities on State
lands or waters.

Therefore as of July 1, 1990, the State of Alaska retains
control over state waters, including commercial fishing, and state
lands. For example, that would mean that the Kenaitze case would
become a State issue and not Federal. Therefore, the urgency for
a State constitutional amendment is gone.

ANILCA 1is presently being challenged as unconstitutional
in the Federal Courts

As you are probably aware, a group of more than two dozen
individuals, including Native Alaskans, and organizations,
including conservation organizations, have filed suit in Federal
Court to directly challenge Title VIII of ANILCA. A copy of that
Complaint is attached.

The State of Alaska should join that lawsuit. If the Governor
is unwilling to join the lawsuit, the State legislature should
join. There are a number of issues which are specific to the
State"s interest.

A major 1issue iIs its interest iIn ensuring that it cannot be
sued in Federal Court. Section 807 of ANILCA gives aggreived
subsistence users the right to directly sue the State in Federal
Court to enforce a hunt or set a season, but only if the State
actually enacts a subsistence law. This violates the State"s
constitutional rights granted to it by the Eleventh Amendment to
the United States Constitution. As stated in our earlier letters,
the State really has nothing to lose in litigation with the Federal
Government and should assert its rights.

Miscellaneous Authorities

We have attached a number of other items. Recently at the
National Rifle Association of America Convention, the National
Rifle Association overwhelmingly supported and passed a resolution,
supporting the common use clause of the State Constitution. It
also voted that ANILCA directly inhibited the State of Alaska"s
» ;ility to properly manage its fish and wildlife resources or to
encourage a sustained yield of those resources for all of 1its
citizens. The National Rifle Association specifically supported
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the legal challenge which has been filed in the Federal Court and
has directed its Executive Vice President to use any appropriate
resources at his disposal to assist iIn securing an appropriate
legal ruling. Finally, 1t voted to encourage Congress to make the
appropriate changes in ANILCA.

We have also included a copy of an opinion prepared by Ron
Sommervilie, formerly a director of ADFG, and now the Executive
Director for the Wildlife Legislative Fund of America. We suggest
that you read his subsistence analysis and comments. We
wholeheartedly agree with those.

Conclusion

In summary, no one has argued that the Alaska Constitution
does not allow the legislature to pass legislation to ensure that
those persons most dependent on the renewable resources of our
State can have continued access to them or a priority of access
when those resources are scarce. The Alaska Constitution clearly
allows the State legislature to enact legislation protecting those
individuals.

However, just as clearly as the Alaska Constitution allows the
enactment of such legislation, the Alaska Constitution does not
allow it to enact legislation which is iIn conformity with ANILCA.
It cannot allocate access to resources solely on the basis of
residency, and this legislature should not pass a resolution
placing an amendment on the State Constitution which would remove
from the State Constitution the common use provision which has long
protected Alaskans from arbitrary and capricious rulings.

This 1s a very complicated area of the Ilaw. Any
precipitous action taken by this legislature is likely to do more
harm than good, and is likely to cause serious damage to both the
right of the State to regulate its own resources and the stability
of the resource itself. This on one of those cases where it 1is
much better to do nothing, than to try to do something with
virtually no public input and so little time for intelligent
consideration and debate. This matter can, and should, await the
results of the federal lawsuit, and can be considered between now
and the next session of the legislature In any event.

This 1s precisely what happened after the Madison decision
where the Alaska Supreme Court struck down the state regulations.
The legislature wisely adjourned without a new law, continued to
debate 1t and passed the 1986 law the next legislative session.
Even though the State was threatened with federal take-over, the
legislature did not precipitously act.

The State can live with present federal regulations, which
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apply only to federal lands. _Fishing, both sport and commercial,
iIs not regulated under ANILCA. Any action by the State now will
damage both sport and commercial fishing interests, by subjecting
them to possible federal regulation.

The best solution at this point is to do nothing, and join the
lawsuit or wait for the results of the lawsuit. Also, urge our
congressional delegation to amend ANILCA.

ROSS, GINGRAS, BAILEY & MINER
A Professional Corporation

BY; dluolJCcpn —— —
CHERI C./JACOBUS

Enclosures
Lenzini Opinion
ANILCA lawsuit
NRA Resolution
Wildlife Legislative Fund of America Opinion

P.S. Ahtna Land Closura

After this letter was completed, 1 received a call from Ms.
Pagano of the Associated Press. She stated to me that Ahtna
Corporation had just announced that it has closed its land to
hunting by non-corporation shareholders. The Nelchina caribou
herd grazes on Ahtna land. Ahtna®"s action demonstrates how
dangerous it is to pass a constitutional amendment when each
private landowner can close its land to hunting. While the
land belongs to Ahtna, the game does not. The '"common use"
clause of the state constitution, the very clause the
legislature 1i1s considering negating, requires that the game
resource be available equally to everyone. While Ahtna, like
any other private landowner, may restrict hunting on his or
her property, the "‘common use' clause requires that hunting be
prohibited equally to all people, including corporation
members.

Ahtna®s actions demonstrate how much more complex the issues
are than what the legislature has been led to believe. They
clearly demonstrate that it is improper for the legislature to
act precipitously at this time, particularly by trying to
amend the Alaska Constitution.



Alaska State Legislature

HOUSE RESOURCES COMMITTEE P.0. Box v

State Capitol
Juneau, Alaska 99811

16th Alaska Legislature (907) 465-3715

First Special Session
CONTENTS OF SUBSISTENCE PACKET

1. Chronology of subsistence 1issue;
Chronology of State"s Subsistence Law by ADFG
Subsistence Chronology by USDI (?)

Federal and State laws relating to subsistence;
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CHRONOLOGY OF THE STATE®"S SUBSISTENCE LAW

1978 STATE"S TIAST SUBSISTENCE LAW: The state passes its
firsc subsistence law which, once sustained yield has been unsured,
requires that subsistence uses be allowed, with a priority if
necessary. The law defines subsistence uses as '‘customary and
traditional uses”™ of fish and game for specific purposes such as
food.

1980 ANILCA: Congress passes the Alaska National Interest
Lands Conservation Act, creating 104 million acres of new national
parks, preserves and wildlife refuges. Title VIIlI of that act

mandates that the state maintain a subsistence hunting and fishing
preference for rural residents, or forfeit management of these
subsistence uses on public lands. If the state fails to protect
subsistence as described iIn ANILCA, the act stipulates that the
federal government will take over management of fish and wildlife
on the two-thirds of the state that is federal land.

1982 " CONSISTENCY: The joint Boards of Fisheries and Game
adopt aregulation specifyingthat customary and traditional uses
are rural uses, and the Department of Interior certifies the
state"s consistency with ANILCA.

1982 REPEALINITIATIVE: A statewide effort to repeal the
subsistence law fails by a large margin at the polls.

1983 SUBSISTENCE SUIT: Several Alaskans file suit against
the state subsistence law. In McDowell v. State, they argue that
the law denies subsistence privileges to some urban residents who
have long depended on fish and wildlife resources, while granting
those privileges to some rural residents who do not need iIt, and
for that reason the law is unconstitutional.

1985 MADISONDECISION: The Alaska supreme court, in the
Madison decision, rules that state regulations limiting subsistence
to rural residents are not consistent with the state"s 1978"
subsistence law. The Interior Department notifies the state that
the Madison decision violates the provisions of ANILCA and
threatens takeover of fish and wildlife management on public lands
unless th*i state comes up with a new subsistence law, iIncorporating
the rural limitation.

1986 NEW SUBSISTENCE LAW: The Alaska Legislature enacts a new
law limiting subsistence to rural residents. In state superior
oo.gjrt, the McDowell suit 1is amended to challenge the new
subsistence law. The Kenaitze Indian Tribe also files a suit in
federal court under ANILCA to protest the classification of the
Kenai Peninsula as an urban area.



1987 roOWTZES INITIALLY DENIED: A TfTederal judge rules
against the Kanaitzes, saying the state subsistence Jlaw"s
definition of rural agrees with the use of the word "rural™ in
federal subsistence law.

1987 MCDOWELL INITIALLY DENIED: The state superior court
holds that the 1986 subsistence law iIs constitutional.

198S KZNAITZE DECISION REVERSED: The ninth U.S. circuit court
of appeals iIn San Francisco reverses the Kenaitze decision and
holds that the state definition of rural 1iIs not consistent with
ANILCA. The U.S. Supreme Court ultimately denies review.

1989 KINAITZE NEGOTIATIONS: Under direction by the federal
district court in a preliminary injunction, the state and the
Kanaitze tribe agree to a one-year educational Ffishery, for
plaintiffs in that case only, until a permanent subsistence
solution can be found. The state initially believes that a simple
am_endmentjco ANILCA, which changes the federal definition of rural
to match the state definition, 1is the best solution. However, that
effort failed, and negotiations begin toward reaching a consensus
opinion.

1989 MCDOWELL DECISION: On December 22, the Alaska supreme
court rules the 1986 state subsistence law 1is unconstitutional
because 1t excludes urban residents from subsistence activities.

1990 STAY GRANTED: On January 5 the Alaska supreme court
granted the state a stay in the McDowell decision until July 1 with
regard to existing regulations. As a consequence, all existing

regulations are in effect and are enforceable until that time.



RESULTS OF MCDOWELL V. STATE RULING ON SUBSISTENCE LAW

COURT DECISION: On December 22, 1989, the Alaska Supreme Court
reversed a lower court, ruling that Article VIII of the Alaska
Constitution limiting eligibility- for subsistence uees
ta raaicUhnw-"0* rural arses (McDowell v. State) .

This appears to make it constitutionally impossible for Alaska to
enact a law consistent with ANILCA, raising the possibility of
federal management on some of the lands in Alaska, unless there is
a change- to ANILCA or to the Alaska Constitution,

IMMEDIATE IMPLICATIONS: The supreme court remanded the case back
to Che superior court to issue a declaratory judgment and to work
with the state on further action. A judge has not been assigned
yet at the lower court, and no date has been set for Tfurther
action. Until the superior court rules and provides further
direction and upon the advice of the Department of Law, ongoing or
imminent winter subsistence hunts will be conducted under current
Board of Game regulations. The supreme court has granted the state
a stay of the decision until July 1 with respect to existing
hunting and fishing regulations to allow for an orderly transition
in management. As a consequence, existing subsistence regulations
will remain valid and enforceable.

The Boards of Fisheries and Game will be continuing their annual
regulatory meetings through January and running into April. Action
on most subsistence related proposals will probably be deferred
until the superior court takes action.

LONG-TERM ISSUES: Title V111 of the Alaska National Interest Lands
Conservation ACT (ANILCA) requires federal land managing agencies
to provide a preference for the subsistence uses of rural residents
on Tederal public lands, unless the!l state, provides for such
subsistence uses and the public participation as required by
ANILCA. It is unlikely that the state can continue to meet these
requirements now that the state cannot constitutionally provide a
rural preference. r

OPTIONS: There are several options available to deal with this
problem -over the long term. These include possibly working out an
agreement with Tfederal agencies to allow cooperative decision-
making for Tfishing and hunting regulations on federal lands, or
seeking changes in ANILCA, state law, the state constitution, or
some combination of all of these. No conclusions have been reached
at~this time as to which option will provide the best, long-term
solution.-
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SUBSISTENCE CHRONOLOGY

The Federal government transferred authority for management of fish and game in
Alaska to the new State government.

The Alaska Native Claims Settlement Act (ANCSA) extinguished aboriginal hunting and
fishing rights. No law was enacted on protection of subsistence, but the conference
report stated native subsistence and subsistence lands would be protected by the State
of Alaska and Department of the Interior.

The State Subsistence law created a priority for subsistence over all other fish and game
uses. It did not define subsistence users.

The Alaska National Interest Lands Conservation Act (ANILCA) required a subsistence
priority for ‘rural residents* on Federal ‘public lands'. It also said the State of Alaska
could manage fish and game on all lands if it enacted a law granting a subsistence
priority to rural residents, in compliance with ANIi.CA.

The Federal government said the State was in compliance with ANILCA, after the
Boards of Fisheries and Game adopted regulation; creating a rural subsistence priority.

Ballot Proposition 7 to repeal the State’s Subsistence priority was rejected by voters.

The MADISON V. STATE decision was issued by the State Supreme Court which ruled
that the 1978 State law did not specifically allow the Boards to grant a Subsistence
priority to rural residents.

The State Subsistence iaw (1978) was amended by the legislature to give a specific
Subsistence priority to rural residents.

The KENAIT2E V. STATE decision was issued by the Federal Appeals Court which said
the State's definition of ‘rural* (the economic nature of community) was not consistent
with that of ANILCA (the population of the community).

|

McDOWELL V. STATE decision issued by the State Supreme Court on December 22,
1989 ruled that the State law (1978, amended in 1986) granting a Subsistence priority
based solely on residency is unconstitutional under the Alaska State Constitution.

APRIL 13, 1990: Notice of Intent to propose regulations was published in the federal register.
Temporary regulations establish a Federal program that minimizes change to the State program
consistent with meeting the Federal government's responsibilities under TITLE MII.

JUNE 8,1990: Temporary regulations for the federal program published in the Federal Register with
a ten day public comment period.



94 STAT. 242 PUBLIC LAW 96-487—DEC. 2, 1980

managed for the purpose of protecting their suitability for
wilderness designation pending revision of the initial plans; and

4 unless expressly authorized by Congress the Department of
Agriculture snail not conduct any further statewide roadless
area review and evaluation of National Forest System lands in
the State of Alaska for the purpose of determining their suitabil-
ity for inclusion in the National Wilderness Preservation

System.
TITLE VIII—SUBSISTENCE MANAGEMENT AND USE

FINDINGS

is USC 3U1. Sec.801. The Congress finds and declares that—

(1) the continuation of the opportunity for subsistence uses by
rural residents of Alaska, including both Natives and non-
Natives, on the public lands and by Alaska Natives on Native
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, tradi-
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no
practical alternative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(3) continu'tion of the opportunity for subsistence uses of
resources on public ana other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudden decline in the populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote areas containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife

management;
(4) in order to fulfill the policies and purposes of the Alaska
43 USC 1601 Native Claims Settlement Act and as a matter of equity, it is
note- necessary; for the Congress to invoke its constitutional authority

over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the opportunity for a subsistence
way of life by residents of rural Alaska require that an adminis-
trative structure be established for the purpose of enabling rural
residents who have personal knowledge of local conditions and
requirements to have a meaningful role in the management of
fish and wildlife and of subsistence uses on the public lands in
Alaska.

POLICY

16 USC 3112. Sec. 802. It ishereby declared to be the policy of Congress that—

) consistent with sound management principles, and the
conservation of healthy populations of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possib'e on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized
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scientific principles and the purposes for each unit established,
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designated, or expanded by or pursuant to titles 1l through VII of Ante. p Li77.

this Act, the purpose of this title is to provide the opportunity for
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other
renewable resources shall be the priority consumptive uses of all
such resources on the public lands of Alaska when it is necessary
to restrict taking in order to assure the continued viability of a
fish or wildlife population or the continuation of subsistence uses
ofsuch population, the taking ofsuch population for nonwasteful
subsistence uses shall be given preference on the public lands
over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal
laws, Federal land managing agencies, in managing subsistence
activities on the public lands and in protecting the continued
viability of all wild renewable resources in Alaska, shall cooper-
ate with adjacent landowners and land managers, including
Native Corporations, appropriate State and Federal agencies,
and other nations.

DEFINITIONS

Sec. 8B. As used in this Act, the term "subsistence uses" means
the customary and traditional uses by rural Alaska residents of wild,
renewable resources for direct personal or family consumption as
food, shelter, fuel, clothing, tools, or transportation; for the making
and selling of handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for
customary trade. For the purposes of this section, the term—

(1) "family™ means all persons related by blood, marriage, or
adoption, or any person living within the household on a perma-
nent basis; and

(2) "barter” means the exchange of fish or wildlife or their
parts, taken for subsistence uses—

(A) for other fish or game or their parts; or
for other food or for nonedible items other than money
if the exchange is of a limited and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec. 8. Except as otherwise provided in this Act and other
Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes. When-
ever it is necessary to restrict the taking of populations of fish and
wildlife on such lands for subsistence uses in order to protect the
continued viability of such populations, or to continue such uses, such
priority shall be implemented through appropriate limitations based
on the application of the following criteria:

(1) customary and direct dependence upon the populations as
the mainstay of livelihood;

(2) local residency; and

(3) the availability ofalternative resources.

16 usc 3113.

16 usc 3114.

Priority criteria,



94 STAT. 2424 PUBLIC LAW 96-487—DEC. 2. 1980

kbuse b

Regional adviso-
ry council, au-

ty'

Annual report to
Secretary.

LOCAL AND REGIONAL PARTICIPATION

Sec.8®H. (a) Except as otherwise provided in subsection (d) of this
section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which,
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated,;

(2) such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
committee system set forth in paragraph (3XDHiv) of this subsec-
tion; and

(3) a regional advisory council in each subsistence resource
region.

Each regional advisory council shall be composed of residents of the
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(C) the encouragement of local and regional participation
pursuant to the provisions of this title in the decisionmaking
process affecting the taking of fish and wildlife on the public
lands within the region for subsistence uses;

(D) the preparation of an annual report to the Secretary which
shaHcontain—

(i) an identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;

(ii) an evaluation of current and anticipated subsistence
needs for fish and wildlife populations within the region;

(iii) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards,
fuidelines, and regulations to implement the strategy. The

tate fish and game advisory committees or such local
advisory committees as the Secretary may establish pursu-
ant to paragraph (2) of this subsection may provide advice to,
and assist, the regional advisory councils in carrying out the
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution of all availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fish and game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fish and wildlife on the public lar ds within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of
subsistence needs. If a recommendation is not adopted by the Secre-
éary,_he shall set forth the factual basis and the reasons for his
ecision.

(d) The Secretary shall not implement subsections (a), (b), and (c) of

this section if within one year from the date of enactment of this Act,
the State enacts and implements laws of general applicability which
are consistent with, and which provide for the definition, preference,
and participation specified in, sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines is not supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental to
the satisfaction of rural subsistence needs. Ifa recommendation is not
adopted by the State rulemaking authority, such authority shall set
forth the factual basis and the reasons for its decision.

(eKl) The Secretary shall reimburse the State, from funds appropri-
ated to the Department of the Interior for such purposes, for reason-
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph (2) of subsection (a). Such reim-
bursement may not exceed 50 per centum of such costs in any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be in addition to any grants, payments, or other sums
to which the State is entitled from appropriations to the Department
ofthe Interior.

(2 Total payments to the State under this subsection shall not

exceed the sum of 55,000,000 in any one fiscal year. The Secretary
shall advise the Congress at least once in every five years as to
whether or not the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish and
wildlife set forth in section 804.

FEDERAL MONITORING

Sec. 806. The Secretary shall monitor the provisions by the State of
the subsistence preference set forth in section 804 and shall advise
the State and the Committee on Interior and Insular Affairs and on
Merchant Marine and Fisheries of the House of Representatives and
the Committees on Energy and Natural Resources and Environment
and Public Works of the Senate annually and at such other times as
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he deems necessary of his views on the effectiveness of the implemen-
tation of this title including the State's provision of such preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. 807. (a) Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 (or
with respect to the State as set forth in a State law of general
applicability if the State has fulfilled the requirements of section
805(d)) may, upon exhaustion of any State or Federal (as appropriate)
administrative remedies which may be available, file a civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In a civil action filed against the State, the Secretat7? may bejoined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action if the granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804;
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to this
section shall be awarded their costs and attorney’s fees.

(b) A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence over other
matters pending on the docket of the United States district court at
that time, and shall be expedited in every way by such court and any
appellate court.

(c) This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provide for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec.808. (a) Within one year from the date of enactment of this Act,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for each national park or park
monument within which subsistence uses are permitted by this Act.
The regional advisory council established pursuant to section 805
which has jurisdiction within the area in which the park or park
monument is located shall appoint three members to the commission
each ofwhom is a member of either the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date of enactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or
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otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistence uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
would reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion, lease, permit, or other use, occupancy or disposition of such
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effected until the head ofsuch Federal agency —
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3l determines that (A)such a significant restriction of subsist-
ence uses is necessary, consistent with sound management prin-
ciples for the utilization of the public lands. (Bl the proposed
activity will involve the minimal amount of public lands neces-
sary to accomplish the purposes of such use. occupancy, or other
disposition, and (C) reasonable steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting
from such actions,

Notico nnii hoar- ib) If the Secretary is required to prepare an environmental impact
im statement pursuant to section 102(2)iC) of the National Environmen-
12 USC 4332. tal Policy Act, he shall provide the notice and hearing and include the

findings required by subsection (a) as part of such environmental
impact statement.

(c) Nothing herein shall be construed to prohibit or impair the
ability of the State or any Native Corporation to make land selections

43 USC note and recei%e land conveyances pursuant to the Alaska Statehood Act
prec 2L or the Alaska Native Claims Settlement Act.
ﬁgt'e-sc bl (d> After compliance with the procedural requirements of this

section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
jurisdiction for any of those uses or purposes authorized by this Act or
other law.

ACCESS

16 USC 3121. Sec. 8l1. (a) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable access to subsist-
ence resources on the public lands.

Ib) Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands appropriate use for
subsistence purposes of snowmobiles, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

16 USC 3122. Sec. 812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish and
wildlife and subsistence uses on the public lands; seek data from,
consult with and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local and regional councils established by
the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

PERIODIC REPORTS

Submittal to Sec .813. Within four years after the date of enactment of this Act,
SH%%‘;'ée;n‘(’ijresi_ and within every three-year period thereafter, the Secretary, in
dent of Senate.  consultation with the Secretary of Agriculture, shall_ prepare and
16 USC 3123. submit a report to the President of the Senate and the Speaker of the

House of Representatives on the implementation of this title. The
report shall include—
(1) an evaluation of the results of the monitoring undertaken
by the Secretary as required by section 806;
(2) the status of fish and wildlife populations on public lands
that are subject to subsistence uses;
I13) a description of the nature and extent of subsistence use3
and other uses of fish and wildlife on the public lands;
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A) such a significant restriction of subsist- (4)  the role of subsistence uses in the economy and culture of
consistent with sound management prin- rural Alaska;
on of the public lands. (B) the proposed if.) comments on the Secretary's report by the State, the local
ie minimal amount of public lands neces- advisory councils and regional advisory councils established by
purposes of such use, occupancy, or other the Secretary or the State pursuant to section 805, and other
asonable steps will be taken to minimize appropriate persons and organizations:
subsistence uses and resources resulting (® a description of those actions taken, or which may need to
be taken in the future, to permit the opportunity for continu-
uired to prepare an environmental impact ation of activities relating to subsistence uses on the public lands;
ion 10212XCi of the National Environmen- and
«ide the notice and hearing and include the (7)  such other recommendations the Secretary deems appropri-
ection (at as part of such environmental ate.
A notice of the report shall be published in the Federal Register and Publication in
1 be construed to prohibit or impair the the report shall be made available to the public. foadlecal KKIS
sative Corporation to make land selections
ces pursuant to the Alaska Statehood Act REGULATIONS
is Settlement Act. . )
ith the procedural requirements of this Sec. 814. The Secretary shall prescribe such regulations as are Hi USC 3124.
e law, the head of the appropriate Federal necessary and appropriate to carry out his responsibilities under this
ispose of public lands under his primary title.
1 uses or purposes authorized by this Act or LIMITATIONS, SAVINGS CLAUSES
ACCESS Sec.815. Nothing in this title shall be construed as— H USC 3125.
(1) granting any property right in any fish or wildlife or other
etary shall ensure that rural residents resource of the public lands or as permitting the level of subsist-
as shall have reasonable access to subsist- ence uses of fish arid wildlife within a conservation system unit to
cldfc. be inconsistent with the conservation of healthy populations, and
o~ ff provision of this Act or other law, within a national park or monument to be inconsistent with the
t on the public lands appropriate use for conservation of natural and healthy populations, of fish and
jwmobiles, motorboats, and other means of wildlife. No privilege which may be granted by the State to any

.ditionally employed for such purposes by individual with respect to subsistence uses may be assigned to

easonable regulation. any other individual; ) ) o
(2) permitting any subsistence use of fish and wildlife on any

portion of the public lands (whether or not within any conserva-

RESEARCH
tion system unit) which was permanently closed to such uses on
. in cooperation with the State and other January 1, 1978, or enlarging or diminishing the Secretary’s
:ies, shall undertake research on fish and authority to manipulate habitat on any portion of the public
ises on the public lands; seek data from, lands;

of, the special knowledge of local residents (3) authorizing a restriction on the taking of fish and wildlife
as; and make the results of such research for nonsubsistence uses on the public lands (other than national
local and regional councils established by parks and park monuments) unless necessary for the conserva-
suant to section 805, and other appropriate tion of healthy populations of fish and wildlife, for the reasons set
forth in section 816, to continue subsistence uses of such popula-

tions, or pursuant to other applicable law; or
PERIODIC REPORTS (4) modifying or repealing the provisions of any Federal law
] governing the conservation or protection of fish and wildlife,
ars after the date of enactment of this Act, including the National Wildlife Refuge System Administration
lear period thereafter, the Secretary, in Act of 1966 (SO Stat. 927; 16 U.S.C. (i68dd-jj), the National Park
:retary of Agriculture, shall prepare and Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2,3,4), the Fur Seal
sident of the Senate and the Speaker of the Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered
on the implementation of this title. The Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1the results of the monitoring undertaken 1361-1407), the Act entitled "An Act for the Protection of the
quired by section 806; ) Bald Eagle”, approved June 8, 1940 (54 Stat, 250; 16 U.S.C.
h and wildlife populations on public lands 742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
sistence uses; ] 703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
the nature and extent of subsistence uses 917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage-

and wildlife on the public lands; ment Act of 1976 (90 Stat 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish Restoration Act (61 Stat. 130; Iti U.S.C. 777-7TTKi. or
any amendments to any one or more of such Acts.

CLOSURE TO SUBSISTENCE USES

Sec. MO. (at All national parks and park monuments in Alaska
shall be closed to the taking of wildlife except for subsistence uses to
the extent specifically permitted by this Act. Subsistence uses and
sport fishing shall be authorized in such areas by the Secretary and
carried out in accordance with the requirements of this title and
other applicable laws of the United States and the State of Alaska.

(bi Except as specifically provided otherwise by this section, noth-
ing in this title is intended to enlarge or diminish the authority of the
Secretary to designate areas wh.-re, and establish periods when, no
taking of fish and wildlife shall be permitted on the public lands for
reasons of public safety, administration, or to assure the continued
viability of a particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultation with the State and adequate notice and public hearing,
may temporarily close any public lands (including those within any
conservation system unit), or any portion thereof, to subsistence uses
of a particular fish or wildlife population only if necessary for reasons
of public safety, administration, or to assure the continued viability
of such population. If the Secretary determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population and shall publish the reasons justifying the closure in the
Federal Register. Such emergency closure shall be effective when
made, shall not extend for a period exceeding sixty days, and may not
subsequently be extended unless the Secretary affirmatively estab-
lishes, after notice and public hearing, that such closure should be
extended.

TITLE IX—IMPLEMENTATION OF ALASKA NATIVE CLAIMS
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

SUBMERGED LANDS STATUTE OF LIMITATION

Sec. 901. (ai Notwithstanding any other provision of law, the
ownership by a Native Corporation or Native Group of a parcel of
submerged land conveyed to such Corporation or Group pursuant to
the Alaska Native Claims Settlement Act or this Act, or a decision by
the Secretary of the Interior that the water covering such parcel is
not navigable, shall not be subject to judicial determination unless a
civil action is filed in the United States District Court within five
years after the date of execution of the interim conveyance if the
interim conveyance was executed after the date of enactment of this
Act. or within seven years after the dr e of enactment of this Act if
the interim conveyance was execuu-d on or before the date of
enactment of this Act. Ifa parcel of submerged land was conveyed by
a patent rather than an interim conveyance, the civil action
described in the preceding sentence shall be filed within five years
after the date of execution of the patent if the patent was executed
after the da»e ofenactment of this Act, or within seven years after the
date of eno :tment of this Act if the patent was executed on or before
the date of enactment of this Act. The civil action described in this
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Dear Representative Navarre:

At the House Majority caucus yesterday, you asked me to
briefly assess whether the subsistence provisions in ANILCA can be
successfully challenged in court. Those provisions require that
the federal governmentetake over management of fish and wildlife
on federal land unless Alaska enacts a subsistence preference for
rural residents, something which the Alaska Supreme Court held in
McDowell v. State, 785 P.2d 1 (Alaska 1989), 1is not permitted by
the Alaska Constitution. In my opinion, it is unlikely that the
ANILCA subsistence provisions can be successfully challenged.

Two legal questions would be presented iIn any Tfederal
court challenge to ANILCA®"s subsistence provisions. (Since ANILCA
is a federal statute, it would have to be challenged in federal
court.) The fFirst is whether the classification between rural
residents and urban residents for subsistence purposes satisfies
the equal protection guarantee in the United States Constitution.
The second is whether, if the rural/urban classification satisfies
the federal equal protection guarantee, the threatened federal
takeover of fish and wildlife on federal Iland nonetheless is
invalid as an unconstitutional violation of the state®s right to
manage Tish and wildlife.

l. The rural/urban classification for subsistence in ANILCA
probably does not violate the federal equal protection
guarantee.

When a federal statute 1is challenged as violating the
equal protection guarantee of the United States Constitution, the
federal courts apply a very deferential test when no fundamental
right (e.g., freedom from racial discrimination) 1is involved: "(W]e
confine our consideration to whether the statutory classification
"is rationally related to a legitimate governmental interest.™"
Lyng v. Automobile Workers, 485 U.S. 360, 370 (1988) (citation
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Lyng v. Automobile Workers, 485 U.S. 360, 370 (1988) (citation
omitted”™ (That is a substantially more deferential test than the
Alaska Supreme Court applies to state legislation challenged under
the equal protection guarantee in the Alaska Constitution.)
Although the Lyng case involved monetary resources, the Court noted
that "our review of distinctions that Congress draws iIn order to
make allocations from a finite pool of resources must be
deferential, for the discretion about how best to [allocate those
finite resources] to improve the general welfare is lodged in
Congress rather than the courts.”™ I1d. at 373 (citation omitted).
This would appear equally applicable to finite nonmonetary
resources, like fish and wildlife.

In section 801 of ANILCA, Congress made a number of
findings with respect to the importance of subsistence to rural
residents. Such findings are not reweighed by the courts, and the
courts will not substitute their judgment for that of Congress.
See Kleppe v. New Mexico, 426 U.S. 529, 541 n. 10 (1976). (The
Kleppe case also is discussed in connection with the second legal
question below.) The evidence before Congress, while some may
perhaps dispute it, is that there is a difference between rural
residents®™ reliance on fish and, wildlife and urban residents”
reliance on those resources. Congress®™ findings with respect to
to the iImportance of subsistence to rural residents would, |
believe, be found by the federal courts to support the ANILCA
subsistence preference for rural residents.

I1. Congress probably has the constitutional authority to
authorize a federal, takeover of fish and wildlife management
on federal lanHT 1

In Kleppe v. New Mexico, 426 U.S. 529, 540-41 (1976)
(footnote omitted) , a unanimous United States Supreme Court held
that the Property Clause, art. 1V, sec. 3, cl. 2, of the United
States Constitution gives the United States Congress constitutional
authority to regulate fish and wildlife on federal land: "In our
view, the “complete power® that Congress has over public lands
[under the Property Clause] necessarily includes the power to
regulate and protect the wildlife living there.”

The Court also rejected New Mexico®"s argument that
interpreting the Property Clause to give Congress the power to
regulate fish and wildlife on federal land impermissibly intrudes
on state sovereignty. In the Court"s view, "when Congress so acts
[under the Property Clause] , the federal Ilegislation necessarily
overrides conflicting state laws under the Supremacy Clause. U.S.
Const., Art. VI, cl.2." 426 U.S. at 543 (case citations omitted).

The rationale for this conclusion 1is that all states
consent to the provisions of the United States Constitution,
including the Property Clause and the Supremacy Clause, upon
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admission to the Union. In art. XII, sec. 13, of the Alaska
Constitution, we consented to '"[a]ll provisions of the act
admitting Alaska to the Union which reserve rights or powers to the
United States.” These clearly include the specific powers -- such
as the Property Clause power over federal land -- which the United
States Constitution grants to the national government.

The decision in the Kleppe case was by a unanimous
Supreme Courtonly fourteen years ago.Iln any action seeking to
prevent the federal government from taking over management of fish
and wildlife on federal land, the lower federal courts will be
bound by the Kleppe decision. They therefore would have to deny
any injunction sought to prevent such a takeover unless and until
the Supreme Court reverses Kleppe. Because it would take at least
three to four years before the case could reach the Supreme Court
(assuming i1t was willing to take it) , we would be left with at
least that much time during which the federal government would be
managing fish and wildlife on federal land.

I have not reached this conclusion lightly. For years,
I have been a strong "proponent of the state"s rights and
strenuously resisted attempts by the federal government to diminish
those rights. See, e.g., Watt v. Alaska, 451 U.S. 259 (1981)
(successful defense or Alaska®s entitlement to 90 percent of
federal oil and gas leasing revenues from the Kenai National Moose
Range); Utah Division of State Lands v. United States, 482 U.S. 193
(1987) (author of amicus brief, in which 32 other states joined,
in support of Utah®s successful equal footing doctrine claim). It
the Kleppe decision had not been decided in 1976, 1 could and would
make very strong arguments that the federal government does not
have constitutional authority to enact laws governing fish and
wildlife in Alaska, even on federal land, with some substantial
possibility of success. In light of the Kleppe decision, however,
I believe such arguments will not succeed!

I hope this answers your questions. If I can be of
further assistance, please contact me at your convenience.

Sincerely,

G. Thomas Koester
Assistant Attorney General
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Alaska would lose If il chal-
lenged in court the imminent fed-
eral takeover of fish and wildlife
management on federal lands in
mhe stale, a suie Department of
Law opinion says

1lhe stale has no clear right to
manage fish and wildlife on fed-
eral land despite the transfer of
those duties to Alaska shortly
after statehood, said Assistant
Aunmey General G Thomas
Koester Inthe opinion last week.

The U.S. Supreme Court in
1978unanimously upheld the U.S.
government's right to control
fish and wildlife on its land. In
that case. New Mexico unsuc-
cessfully argued federal control
violated state sovereignty.
Koester wrote.

The high court concluded the
Property Clause of the U.S. Con-
stitution gives Congress com-
plete power over public land, in-
cluding regulation and protection

il [

The U.S. Supreme I ? -
Courtin 1976 . mltm
unanimously upheld
the U.S. government’s
right to control fish
and wildlife on its
land.

of wildlife, Koester said.

The Property Clause Is the
overriding document in a tangled
web of federal and state docu-
ments governing how subsist-
ence will be managed In Alaska
and. ultimately, by whom.

"The federal government has
the right to say what the highest
use of resources on federal land
Is and that's to provide hunting
and fishing for subsistence

See Courts, back page
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Dear Representative Navarre:

You asked for a short letter outlining what we view as
the disadvantages of filing a lawsuit challenging the subsistence
provisions iIn the Alaska National Interest Lands Conservation Act
(C'ANILCA™).

The first disadvantage i1s that, 1iIn our opinion, such a
case probably cannot be won.

That 1s a subject over which lawyers disagree, however,
and that is not the only (or most important) reason such a suit
should not be filed. There are a number of policy reasons which
argue against the filing of such a lawsuit.

During the pendency of any lawsuit, the future manage-
ment of Ffish and wildlife in Alaska will be uncertain. Because it
is unlikely that a preliminary iInjunction can be obtained against
a fTederal takeover of fish and wildlife management on Tederal
land, i1t would be substantially more difficult for the state to
regain management later since the federal government, as we all
know, 1@s very reluctant to transfer power to the state.

Such a lawsuit would also signal a dramatic reversal of
the state®s policy for the last ten years of supporting a subsist-
ence preference for rural residents. That state position First
emerged during the negotiations which led up to the passage of
ANILCA, which embodied a compromise between the state, the oil
companies, the Alaska Native community, and the commercial and
sport hunting and fishing interests in the state. That policy was
further embodied in regulations adopted by the joint Boards of
Fish and Game in 1982, and in the 1986 subsistence law passed by
the Alaska State Legislature. Recent public opinion polls show
that 1t remains the policy fTavored by a Ilarge majority of
Alaskans.



The Honorable Mike Navarre May 31, 1990
Majority Leader, Alaska State Representative Page 2
16th Alaska State Legislature

Moreover, challenging ANILCA"s subsistence provisions
could jeopardize the state"s relationship with Congress in the
future. Because ANILCA represented a compromise, Congress under-
standably expected that the state would live with i1ts provisions
and not challenge them. |If the state were to challenge them now,
the state®s ability to negotiate meaningful compromises i1n future
negotiations with Congress could be substantially diminished.

Finally, should the state succeed in challenging
ANILCA®"s subsistence provisions, there 1iIs no guarantee that
Congress would not enact something even more onerous and undesir-
able from the state"s point of view. We have received a copy of a
May 8, 1990, letter from Senator Daniel K. Inouye, Chairman of the
United States Senate Select Committee on Indian Affairs, to
Secretary of Interior Manuel Lujan. In that Iletter, Senator
Inouye offers the following two observations:

First, because [ANILCA] 1is Indian legislation
purposefully enacted to benefit Alaska Natives, to
the extent Title VIIl delegates the Secretary of
Interior administrative discretion to determine
how best to achieve the title"s purpose, 1t iIs my
view that Congress expects that such discretion
will at all times be exercised to protect and
benefit Alaska Natives. In other words, if
reasonable minds may differ as to the intent of
Congress embodied in a particular section of the
text of Title V111, Congress clearly intended the
ambiguity to be resolved i1In favor of the policy
choice that best advances the protection of Native
subsistence hunting and fishing.

Secondly, because of iIts iImportance to
thousands of Alaska Natives living in isolated
villages located across the breadth of Alaska, 1
can assure you that the implementation of Title

VIIlI is a matter of the utmost importance to the
Select Committee on |Indian Affairs. For that
reason, | would request that the Committee be con-

sulted on an ongoing basis and be kept Ffully
informed of all Department of the Interior Title
Vi1l implementation-related decisions and activi-
ties both prior to and during any iImplementation
to be sure that the objectives of the Congress In
securing Title VIII are fully achieved.

Recent polls continue to show strong public support for
a subsistence preference for rural residents. Most Alaskans,
however, believe that 1t would be Inappropriate to provide a
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subsistence preference only to a select group of Alaskans based on
their ethnic heritage. While some might welcome that result, that
has not been the state"s position and, In my view, probably would
be viewed by the majority of Alaskans as being a less desirable
result than the current ANILCA subsistence preference for rural
residents. IT Senator Inouye®s letter is any indication, such a
result might be the direct consequence of a successful state
challenge to ANILCA"s rural preference.

Those are some of the policy reasons a lawsuit challeng-
ing ANILCA"s subsistence preference for rural residents may not be
appropriate. If 1 can answer further questions, please contact me
at your convenience.

Sincerely yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

G. Thomas Koester
Assistant Attorney General

GTKitg

cc: Norman Cohen, Deputy Commissioner
Department of Fish and Game

Denby Lloyd, Special Assistant
Office of the Governor
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I 2rli 2111S1.A 1076; anil 4ch ISISILA I»7H ,am|l I.2d. II0SI.A
1dim. am 11 R, 9di 132 SI.LA 1984, am Il | - 3. 12di 62 SI.A 1986.
min | 4di 76 SI.LA 1986, am | | (It 33 SI.LA 1987, am | 2di 9.1SILA
IRR. am | 7 rli 146 SI.A 19HHI

lInlior'i nnlrr — Km 19HH. a ffirr 5, 5 wntim 1al. ,MrJ all M llir lan

iltir to AS 164U waa dtiftrd lual|r al Ilir rial 14 paragraph 121 brpin

fram i0 ol thia arrltitn to (oirrrt « mam
fr*l rirof in arc 7. fit 145. SLLA IWMI

t'roM rafrranrra Koa IrffiAUliva
finding* in ciinnetltun with thr 19M
enrndim nl lo «a*2l ol Ihir m-tlion, arr
m I.ah 94 SI A IflHH in lhr 1>m|NH«ry
eeul Sjwnat A (li

tiffrrl of aMantimrnla Ihr first
11»8B mmandinrnt tiff(live .lunr J. 19HA.

Nor*s TO

Iti KuUtlon Ulihrl«| In pmnuitgal
#»K o ir#»ilalnm #es*»»inaafc ronimrmal
heiiing fishing in Notion Notind, tl»r
Inirml pnmuttd m |>rriiiir4ihlr iJir-f«ivr l«|
Inraliiin ofa fiohrry reanurrr hrivrren ire
nii-iit And nonrrmdrnl fiKhrrrnrni amiran
pltty-d mrani within ila [mwria. and thv

aing trilh ‘il cimataUnl"ant m alt aarnra
atnow pnrxluallMiihangra IhliArghmil
Ihr rrai Of Ihr aul»arcliin

Thr artuitd I'JHfl amrrulmrnt. riTrtllvr
Jus* it. I9HIl. aiMnt auharrltort If)

W hilr nnlhrr amriiilmrnl gavr rfTrrt to
Ihr othrr. hiith harr hrrn givrn riTrrl in
lhia arrli.in a» arl mil ahuar

1IfeCIHIIINH
frgulatinu OnlIl »». l-am'ialiM and
o...it.,,l,an SIM,. * llrbril. fI Aep
Op N.i flu it.l. A 1711, 1*2d
1HM71
Applied in Mnrr m Stair. lid nf tiah
mra. Sup |l 1),, N, ;I(HS ir,|, Nu

s mm, jjo pu tn iiim fi

Article 3. licensing nf Sport Fishing mill Hunting.

Srrfnin
170 Hr|>4dirta h> liirn M ii, lug limMciii,
.mil t#Mnn|«.iti »4

fill

Brctinn
407 NfiirrMhli-nl limiting lug game ant
nail* miml In iM4nrn|ianiril

| HiO05 310 h.HIi ANil (aAMk!

Srr. 16 05.340. Ilitiiif anil Uf feri.

linn |M>finit under thl nf Out wrlwWri, Mr
<h 70. SIA IWI7, an amrtvdrd by arc 21.
rh 141 SI.A IW4. tn lhr Trrvi)«»tary arid

I nna rrfrrrnira f*i» tnsUAlitfiumi
untilJulr I. IWO0, antlfflaliil prattMfiM,
on iMiiinri. fur cunAtnirlnm nr ofrralton
of acummmial finfieh farm, af a flahmg Special At(a
Inrnrr laH Il of lirta M-rtion or a rollrc

Hit. 10.05 346 IVrrnft npplicnfinnn.

I'ontfHinrd repeal and rrrnarimenl 2. rh 149. SIA ItttA (‘nnargnrntly thr
Srrimn 2. ch 11B. SILA I19B4 trhwh Uat of thr nata MUwin| tha baadttif

ri'praled and rrrnartad thia arctian rfTrr  "l'oalpaitrd rrpeal and rvanactmcnt® in
live Auliml I, 19N9, war rr|*ralrd hy arc  thr main pamphlH ahawld hr diarrgarded

Sec. 16.06.370. Itrporta by licenaeea, tag holders, and lIran*-
purler*, (a) ThecnmmiMioner of Hah and gume may require a report
to Ire made hy each liccmree concerning the time, manner, and place of
taking fish and gmne. the kinda and quantity taken, and other infor-
mation helpful in adminiKlering Ihe Huh and game resources of the
while
Hi) A permit) wim aella Itig gnmr luga ahull give to each buyer u
gume report form provided hy lhe department to Ite completed and
returned hy the hunter afler big game ii taken The department *hi,ll
puy lhe runt of lelurn ixMtuge fur the report The report muni specify
the location, amount, and kiudn nr apecira of game taken

Id A liersun who IrnnapurlH log gume from the field for compenaa
Inin ahull, within aeven dayn afler providing the M anipulation, notify
lhe department of the amount and kmdu nr ajieciea of game truna-
imrted <{ 4 arl (1 ch 94 SI.LA 1969.am f 4 ch 31 SI.LA 1963;am | 8ch

164) SI.A 1988)

Mfri't of amcmimrnla. (In* IMM
MiiMmfntt-nl.  dTwlivr four 17. IIMM
kturtl miliM -ilfiifii ilii anti #c>

Sec. 16.US.4U7. Nonresident hunting big game animala mual
Ire accompanied, la) It inunlawful fura uonrcaideiit tn hunt, purine
or Inke bruwn bear, griuly benr, polar hear, or wlieep in Ihiu alale,
iinli'Ha permuinlly accompanied hy

Ilia peraon who ia licunaed ua u maaler guide, regialered guide,
clusa A aaaialant guide nr aawiNtanl guide hy the (iuide Hoard, nr

121 a resident over 19 yriira of age who is

(A) Hie alK)ime of the minreaident; or

Il is related to the nonresident, within uml including lhe second
degree id kindred, hy marriage or blood

(hi An oppliranl fura nonresident big giiioe lug for thr lukiog ol on
iioioi.il specified in ini ol Ihia section slinll liist furnish to the stale, oil
;i hum piovnlcil hy The Nllite, an iilfiiluvil showing Ihal Ihe iipplic.uil
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Sec. 10 Oft 9.KI Exempted activities. lal Till* ilmptrr di*i mil
prevent the rollri linn nr exportation uf fiali iiml gome. a pari of fihti nr
game or a neat nr egg nf minrd for M-ii-ntifir nr eduralinnal pur|mees, nr
for propagation nr exhibition purposes umlrr a permit which the tie
parimen! may laaur and prescribe lhe tcrnia thereof

Ibl Thia chapter dura not prnhilnt a perapn from taking fish nr game
during lhe rinsed aeaann, in case of dire.emergency, aa defined hy
regulalinn adopted by lhe appropriate hoiird

(cl AS IB Oft 920 doea nnt prohibit renting and aula nf fiati friini
private ponda, the railing of wild animaU in raplivily for fund or Ihe
railing ofgame birda for the purpoae ofrelational hunting on game
hunting preserve*, under regulations adopted by Ihe appropriate
board In thia subsection, "animals" includes all nninial life, including
insects and bug*

(d! Nondomeatic animals cf any species may mil he transferred or
transported from Ihe slate under (a) of Ihis section unless approved by
the lloard of (fame in regular or special meeting Animals transferred
or transpoiled under lal ofthia section shall be animals that are certi-
fied by the department to be surplus and unnecessary to the sustained
yield management of Ihe resource. Each application for a permit un-
der (a) of this aeclion shall be accompanied hy a statement prepared by
the department examining the probable environmental impact of the
action.

(el This chapter doea not prevent the Iradilinuul barter of fish and
game taken by subsistence hunting or fishing, except that the coin
nusaioner mny prohibit the barter of subsistence token fish and game
by regulation, emergency ur otherwise, if a determination on the
record is made that the barter is resulting in u waste of lhe resource,

damage to fish stocks nrgame populations, ur circumvention of fish or
game management programs

<0 A permit may lint be required for |HisNrssnig, importing or ex
porting mink and fox fur fur fanning purposes

igl AS 16 Oft .130 — 16 Oft 720 do nnt apply to on activity uuthoriied
by a permit issued under AS IS 40 100 or IB 40 120, or to a person nr
vessel employed in an activity aullinrir-d by u permit issued under AS
16 40 100 or 16 40 120 If 28 art 1 ch 94 SI.LA 1959, inn 1 I ch 7 SILLA
19/2,am i 2ch 104 SI.LA 1972, uni | Irh 82 SI.A 1974, nm it 1B, 17
ch 206 SI.LA 197ft; am | | rh 20 SI.LA 1976, inn | Il rli Iftl SI.A 197H.
ami 4rh 23 SI.LA 198.1. uni | 2il.li 132 SL.A ItIHI. .uni Hill 14ft SL.A
198l

KSttci vt emmilmrnU Tltr 1I9HH
swrvdfrxnl. rffrrlive *fuhr 9. I9HW. nddrH

"IVt K

I 1(i05ifM Kish anii (Samc 1 1BOft010

Sec. 16.05.940. Definitions. In AS 1605 - AS 1640
(It "aquatic plant" means any aperies of plant, excluding the
nislirs. sedges and true gransea, growing in a marine aquatic nr inter-

lidul habitat;
(2) "barter” meana the exchange or trade nf fish or game, nr their

parts, taken for aulmislence uaea

(A) for other fish or game or their parts; or

(111 for other food nr for nonedible items other than money if the
exrhange is of a limited and noncommercial nature;

(31 "a board" means either lhe Board of Fisheries or the Board nf
(lame;

(4 "commercial fisherman” means an
mercially for, takes, or attem pts to take fish, shellfish, ae othsr fiabory
resources of the state by any meana, und include* avary individual
aboard a boat operated for fishing purpoae* who participate* directly
or indirectly in the taking of thee* raw fiehary products, whether
participation i* on shares or as an employee or otherwise; however,
thia definition doe* not apply to anyone aboard a licensed vaasel aa a
visitor or guest who does not directly or indirectly participate in tho
taking; "commercial fisherman” include* the crews of tenders or other
floating craft used in transporting fiah, but doe* not include process-
ing workers on floating fish processing vessel* who do not operate
fishing gear or engage in activities related to navigation or operation
of Ihe vessel; in thia paragraph "operate fiahing gear” means lo deploy
or remove gear from stale water, remove fish from gear during an
open fiahing season or period, or possess a gill net containing fiah
during an open fiahing period,

ISI "commercial fishing” means the taking, fishing for, or posses-
sion of fish, shellfish, or other fishery resources with the intent of
disposing of them for profit, or by aale. barter, trade, or in commercial
channels; the failure to have a valid aubaiatcncr permit in possession,
ifrequired by statute or regulation, is considered prime facie evidence
of commercial fishing ifcommercial fiahing gear as specified by regu-
lation is involved in the taking, fiahing for, nr possession of fiah, shell-

fish, or other fiah resources;
(61 "commissioner” means the commissioner of fiah and game un

less specifically provided otherwise;
(71 "department” maana Ilhe Department of Fiah and (lame unless

specifically provided otherwise;
(8) "domestic mammals” include musk oxen, bison, and reindeer, if

they are lawfully owned;

(91 "domicile” meana the true and permanent home ofa person from
wliirli the person has no present intention of moving and lo which lhe
person intends to return whenever the person is away; domicile may
he proved hy presenting evidence acceptable In the boards of fisheries

and game.
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1101 “fish™ nil'llii* nny spears of mijii.ilic finfish. invertebrate, or
hiii['liiliihii. mi uny slagr of i(.i lilr cyrlr, found in or intiodured into
Ihr slate. and inrludrs any [iait of such aquatic finCnli. invertebrate,

Ol am|>liiluan.
1111 "fish drib) “ inruns a contest in winch firurH air awarded for

*

i ilrhing fish,

(121 "fishery" nirmia a s|iccific adniililalrulivr area in wlurh a nix’
cific fishrry resource is commercially (liken with n npcriHc type of
gear, however, (he Hoard of Fisheries may designate a fiahery to in-
clude more thr.n one specificadminialrative aU-a. gear type, or fiahery
rraource; in lhia paragraph “gear™ and "lype'Bf gear” have the mean-
ings given in AS 16 43 990;

I1;]I "fishing derby association™ means a civic, service, or charitable
nigamialion in the state, not for pecuniary profit, whose primary
purpose is to promote interest in fishing for rrrrenlinnal pugioses and
which has been in rsislrnre for five years before applying for a permit
until r this chapter, but does not include an nigiiuir.olion formed or
olieratpd for gaming or gambling purposes,
bleeding, raising, or producing fish nr game in captivity for the pur
|Mise of marketing the fish or gome or their products, and "captivity"
means having the fish or gome under positive control, as in a pen.
pond, oi an area of lund or water that is completely enclosed by a
gi nerally escapi- proof harrier; in this paragraph, "fish" does not in
elude shellfish, as defined in AS 16 40 199,

11SI "fish slock™ means a species, subsliecies, geographic grouping
or other category of fish manageable as a unit;

1161 "fur dealing™ mesna engaging in the business of buying, sell
mg, or trading in animal skins, but does not include the sale ofanimal
skins by a trapper or hunter who has legally taken the animal, or the
purchase of auinisl skins by a person, nllicr than a fur dealer, Irir the
person's own use;

1171 "game ' means any species of biiil, icptile. and maminnl, ill
eluding a feral domestic animal, found or iiitrndurcd in the slate,
rtrcpl dnuicslir lards and mumuiols, and game mar Ih- classified by
regiiluluin as lug game, small game, fur lieorris or oilier categories
coiiMilereil essential for tarrying out the intention ami purisise.H of AS
ISOS - AS If. 40.

rlHi "game imputation” meant a group of game animals of a single
spcrirM nr subgroup manageable as a unit,

119> "limiting" means the taking of game umlei AS HillS
11ii0O and Ibe regulations adopted under those thapleit, o (

12tl» "nonresident” nieous a |M-rsan who is mil a resident of llie
Kinlo,

AS
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1211 "nonrrsidrnl alien” means a |[>erson who in nut a nliirn of the
Hulled Stales and whose permanent place ol nlmde is not in the

United States,
(221 "operator" means the individual by law made responsible for

Ibe Olieralion of the vessel,

1211 "personal use fishing” means the taking, fishing for, or posses
sum id finfish, shellfish, or other fishery resources, by Alaska resi
dents for personal use and not for sale nr barter, with gill or dip net,
acme, fish wheel, long line, or other means defined by the Hoard of
Fisheries;

1241 "resident" means a peraon who for 12 consecutive months has
maintained a permanent place of abode in the aiale and who has
continually maintained a voting residence in the state; and in the case
of a partnership, association, joint stock company, trust, or corpora-
tion, "resident” means one that has its main office or headquarters in
the slate; however, a member of the military service who has been
stationed in the state for the preceding 12 conaeculivc months is a
resident for the purposes of this paragraph, and the dependent of a
resident member of the military service, who has been living in the
slate for the preceding year is a resident for the purpoaea of this
paragraph, and a peraon who ia an alien but who for one year has
maintained a permanent place of abode in the stale ia a resident for
the purposes of thia paragraph;

(251 "rural area™ means a community or area of the slate in which
the noncommercial, customary, and traditional use of fish or game for
peraonal or family consumption ia a principal characteristic of the
economy of the community or area;

126) "seizure" means the actual or constructive taking or poooeaxiuii
of real or personal property subject to seizure under AS 16 05 — AS
16 40 by an enforcement or investigative officer charged with enforce-
ment of the fish and game laws of the slate;

127) “"sport fishing"” means (he taking of or attempting to lake for
personal use, and not for sale nr barter, any fresh water, marine, nr
anadrumoua fish by hook and line held in the hand, or by hook and
line with the line attached to a pole or rod which ia held in Ibe hand or
closely attended, or by other menna defined by the Hoard of Fisheries;

(2HI "sulwislence fishing" means the taking of, fishing for, or |mhc-
session of fish, shellfish, or other fisheries ri'oourres by a lesnlenl
domiciled in a rural areo ofthe slate for subsistence uses with gill net,
seine, fish wheel, long line, nr other meuns defined by Ibe limitd ol
Fisheries;

(29) "subsistence hunting” means (hr taking of. hunting for, or |his
session ofgame by a resident domiciled in a lural area ofthe stale for
Aiibsislenre uses by means defined by the Hoard of ()nint’,

111)) "subsistence uses™ means the niiiiriiiuiuerciiil, rualomiiiy .uul
li.idilinniil uses of wild, renewable resources by a resident doniinb-d
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W u mini mfitii nf llii- stale fin ilirril |m'imiiiul hi latmly cunnnnplnni
us food. shelter fui'l. intIinift lonia, nr IransporInIMin fur Ihr making

mill wildlife ii'Minnrs Inkm fur |m'i*iiiiiil hi famlly rnnsmnplinn, and
fur Ifit* rustniiiatv liHilr. tunlrr. in ninnni* fm |«riNnnal nr fmnily
consumption. ill lins pmngriiph. "family" niriins pcrnnua irinlrsl liy
Minnl. marriage, m inlulilmu. nml n [M'Isnn liyilig in Iliinisi'linld on m
|{trrmanrnl basis,

111! "lake"™ mean* Inking. pursuing, hiiuliutf. fk-lini|;. trapping,
ill hiiv iniitilii-i illhiinlung, rapturing, in krlinif' in ol Ifiiilitink InInkr,
pursue. hunt, Imlt. Imp. ur litany inannrr capture nr kill fiah or game,

1921 "taaidermy" meana lanmng, ninunljlg. processing. or nlher
Irralmenl nr preparation of fiah or gumr, ur any [i»rt of fnh nr game,
un a trophy, for monetary gain, including Ihr rrrriving nf the fish nr
game nr parts nf fitli or game for aurh piirimara,

1in "trapping" mraiiN Ihe taking nf manirimIN itiilarrii liy rrguln
Inin to fir fur bearers;

1.111 "vessel" means a floating crafl powered, lowed, rowed, ur nth
erwiae propelled, which ia uaed for delivering, I,Hiding, nr taking fish

within the pirisdirlion nf the alnte, hut doea nut include aircraft 11 2
ml Irh % SILA 19.19,am Il | - 4rh 111 SILA 1960; am | | rh 21
SILA 1Util; mn 41 1. 2 ch 102 SI.LA 1961. 1 9 ail Ill rh 94 SI.A 19.19.

I1'l. H rh

am | 21rh MI SI A ISMIl; am | | rh IfiOSI.LA 1962, am Il
A1 SILA IMi.l.ami 2rh 12 SILA I190H.am1 9rl, 71 SI.LA 1970.am | |
rh 91 SILA 1970.miili 4rh 111 SLLA 1970;am | IrliMISI.A 1972. am
I 1rh A2S1.A 1971; m nll 26.02rli 127 SI.LA 197L mu Il IH 20 rh
2l« SILA 197.1, mu | 12 ill 105 SI.A 1977; am Il Il. 11rh 151 SIL.A

IH7H. am | |ih 7HSI.A 1979, am | 1ch 24 SI.LA IOHO. | 4rli 71 SI.A
19H2. am | 21 ill 192 SI.LA I19H4. mn It 9 Il >li .12 SI.LA 19H6. am
» »rli 76 SLA IOHI. mn I 1 rli 11 1 SLA IOHt. mu t 9 rh 141 SLA
I0HH
Htnl ur amrmliniinls = 1In In.l iy imie aliniidio at ililiuril in AS
1ORM aim hilm riil aitiMliltilrtl all .U 1% e Ly uhit, 1 edgiLly on
laiil'u.iKr al tl.r tn.l ™4 |«uri*giiph 14, be | i) liy agrin «tally r., aja |.n..I10iorl
gnuim* alilt 37uliimi'ti lal ritlH'iniun in in psiugiMijth 1111
tmdi-a tr o anj llia Inin "”Z‘”m"“ ist While nrithn .iniriiilm riil gay. rITril In
fl.li.iman® milullallir maa 4 Indtra ;0 0y jeMh lime Inn given riTrfl in
IM t.11tfi n.iuimg nail null in lians|>m Ibis aninm at irl mil ahntr
me fi-h tM'gialallir hitinr) vrinnla K'm
11a nii,m| ILMM .unittloil nl tIl.ilitt* ligmlalne li'lln i,| inl.nl hi tonnr. li.*n
Atint il I”HH' mI., ”I!'I"‘_l ilui n" nun ttith 1lir .inn n.Inn ul In <11 .1 thie in li.mi
|t t.tv tnrli....| liy ,i grinlallt t". n|m* In M**(1 ill 111 N| \ PIMHH'SSII Vn
Lollon, MIIE |1t ETTL L M. mu vn pIHIL S, nill liiiimil 211%

t Hi 10 26.1 finn anii lion I Hilit 26.1

Clinjit'T 10. FislicrifH nm|l Flailing Itegulufiona.

A lltflf
T Peewhm= nf 11M [« If. 11IVbF* ||| Ier If

7 ( tfiMit#Mi«l 1i%litnjr loan Ait <1 IHIO.
H Nain*. [Ulihtrti* ill M II* tito 16 1 llO Th I My, Th M I»n

9 livlofiK hiliitHi'Miriil Irefont iff 11 HERV McII&EKI Hi rili.'m

Article 6 1'iircliaar uf Halt.

.
366" Mhiniv ol fixli fos.ni [K*toil Lb»sa
269 1intiUlifliM

Sec. 16 10263 1'urrhwee nf fiah from permit holder* lal 1l 11
unlawful for on individual while acting aa a fish prorcaaor or primaiy
fnili huyer, or an an agent, director, officer, member, or employee of a
finti processor, of a primary fiali buyer, or of a cooperative corporation
orgmuied under AS 11l 15 lo intentionally nr knowingly make an orig-
inal purrhuae of finh from a aellrr who, in violation of AS 16 43, doe.i
not hold a landing permit, an entry permit or an inlerim uae permit

Ihl An individual who violnlea (at of thia aerlion ia

Il upon a firat conviction, guilty uf a clast li misdemeanor and
nliiill lie nentenrrd to a fine of lint lean limn $1,000 nor more than
I5.IHIO, und may lie aenlenred In a definite term of imprisonment uf
not mure than 90 daya;

121 upon a aerniid ronvirliun, guilty of a clnso A iniadeioeauoi mid
Hliall tie aenlenred In o fine uf mil lean Ilian $5,000 nor more lhun
$10,000. nnd muy In*.senlenns'- In n definite lerin nf unprnmmnelil uf
uni mure limn unr yenr;

111 upon u Ihird or nnlmeip Sfiit niiiviclliill, gmlly ufa clhum A iinede
inrauor and ahull lie aenlrrr.ed In a fine nf not lens than $10,000 nor
more thmi $25,000. and nioy be sentenced tu a definite term nfimpria
omnenl of not more Ihmi one yrnr

Id The lominiasioiirr oficveiiue nliiill nu|Hise upon a fisli piiaesMii,

primary fiali buyer, or cooperative cnr|Miruliiiii
ill 15, a civil fine espial lo Ihe value cf fish purchased in violation nf

this section by
(11 the fiah processor or primury fiah huyer if Ihe fiah processor ur

primary fiah buyer ia not a corporation, nr

(21 adirector, officer, or employee in h policy making position ul Ihe
fish processor, of the primary fiuli buyer, nr ofthe cnnperoltvc corpora-
tion Value is based on Ihe average price paid la fishermen at the tune
uf Ilir violation

Idl The ciunmissinner uf commerce and ernnnmir development may
suspend or revoke a business license issued under AS 4.170 0211 noil
lhe lunimissiiim'r nf revenue may siis|H'iid nr revoke a luense Inen
gage in lhe business ufprocessing m buying raw fisli if [lii" licensee m
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mid Ilie Icjfiilitimr intends Huii Ilir land retain ill status e« mental
health trust land. nolwtlhslatrdmg it* inclusion in (hr Dude Creek
Criluil IlInbilsl Airn <i I rh Il SILA I0HH)

tvftfrredv. tSmU» Skliur 1 ib .11. cnm|>«tiblr »ilh AH 16?U&I0<*» until a

M A IMA. lhia anlian rAnli*# cm«n| pf*n ha*U*f» urvJar
M»jr 13, IW , *» MdiitiiKf with AH  AH 11 2<yiU|f|
OIIOOIINd Mttory rrporta - »o#

KdlUra miuf Sarliun 2. eh 11
SI.A 19M Jtovid*« that ika um aiaiwHr

Idler mtmUnl «« cb .11. SU
IMA. art iKf Srnala Irlur thintent an

Junr 7. 191IW. o1 sciurd.".e *llh

| gOMnr

Mi 40 100 tIHIL ANIIL (Jam %
J 4 thi. Ail. Ihr eamnilKwawis "*

n.luist irwmicrs sod n*h sad 6«"w mJ*

01 100J00I - so sdj.isl»*nl m Jrrrr
KJinx'. M il hreIMW 3 rh "1« sijrssftlwinlKalh.bU.I sirs I"lhr Ira
SILA 19SS m ...*. Aft.. «*"e*£* T Irisluis *

foe tlw arsa inelodu.* It- T“*"*

l.lonJ C .ilitsl llalutal Airs s. f"scud *»

(*liH|>l«r 40. Commercial Dae of Fish and (l'antf.

hi fiafe end J«m« -bell ell«» pAl« uaaad CH8B M2 iKral, IMA Banaia Jwumel
Ihr Thidi Cirfli Cnlnal lle&tal Aim W | *592
ie

Her. 1820613 Tugidak Island critical habitat area. (a) The
Mate land almve the mean high tide line within Ilir following de-
scribed area ia established ai the Tugidak Inland Critical Ilalnlal
Area:

(Il Township 41 Sonlh, Hangea 33 — 3d Went, Seward Meridian

121 Township d2 South, Range 33 Weal, Sewurd Meridian

Serliona | — 11
Sections ld — 33
Sections 2ft — 26

I'll Township d2 South, Rungea 3d - 35 West. Seward Meridian

Idl Township d3 South, Ranges 3d — 35 West, Seward Meridian

Iht In addition In the area described in la) of this section, the water
und the land below the mean high tide line in the lagoon at the north-
rail end of Tugidak Island are included within (he Tugidak Island
t'nliral llahitul Area

id The Tugidak Island Critical Habitat Area described in (al and
till of this section shall be managed under n nnuingenieiit plan pre-
pared by the department

Idl The drpnrliiirnt shall |[H-rmil exiling rnhinn to remain, subsis-
tence nnd rrcrcolional uses to continue, and roniinrrrial uses aurh aa
w-iil hunting and pInccr mining to continue, if approprinte under the
niiinsgemenl phin adopted under <r) of Ihia neilion to the extent that
thr activities are compatible with the establishment of the Tugidak
bland Critical flubilnt Area

lei Thr department sholl permit entry within the Tugidak Island
t’nliral Habile! Aren for the exploration mid development of oil und
glis resources when compntihle with the purposes for which thr criti-
cal huhital men wns rstohlished An oil mid gas lease of stale land
witlon the Tiigiilnk Island Criticul IlIfnlill Aren is valid und roil-
lumen in lull fmce according to its terms Ik 2 ill 116 SI.LA I)HH)

Artlrls .
2 Aqii.lx tsimInf Il 18 40 100 16 40 1IW1
Article |. Iluffnlo and Musk Oxen.
Iht. artirle *es*»»e |- e o

p..i»U e4ttofial ch.rtf»» m.d. by Ib* w
vihi sf Slislulrs

Article 2. Arjuatlc Farming-

100 Aquslic farm sod hslch.ry friuoU

IDS CnUils hr tswisncr sf psrnjlta

110 Priisit spptkslom. t.iwwal, soa
IraM f«r

211 Aquatic erquili«*i penwl.

130 liwpselallaci of squ.lk e'sM. or
shellfish for slock

t-'rsss refarsaess- Km
o' ATA
{hosdri%crnl stHAlS "16 40rft.)0 [ ] ?BQL-IM
| et. 14b. SM 19M.O ho Trm
MH.ry six) Bprcisl AcU. for .rflksU I.Ir
u MIMS “srsllaa s« squ'lK foim sr

irlslsd hslctwnr " ® T ek
18 rh 14i. 813t IW 1" the T.wewsry
and Spsrist AcU. fw rrfaMihmrnl and

140 limilslixTionsxI*. lisnsfcl Uslisfc.
>nf peoducla

ISO ITiwsrs csalrol six) inspsctwci

1(0 Rrgulslvoes

170 Prnslir
199 Drftnlhoes

dulirs if Al.sks Finflth Karmm* T.A
Wr « M. «h l«- H'-A IWH
Ihr Traif<*»nf M" 8e«ul AcU

I"gU ladrs htsAaey
Irgislallvt Irll.rof mUnl fw ch 14S SI"A

I(HaillcS cSSDSKINs". whl.hrn.irud
AS 1640 108 - 16401» . +" wmi*'1l
ItiMMS JiHoi.sl 371(

See. 16.40.100. AiJuallc farm and halchery permit*, lol A (n-r-
win may not, without a permit from the commissioner, countmil nr

ojierole
(1) an aijuulic farm; or

(2) a halchery for the purpoue of supplying aipiulic pluuls or shell

fish to an aquatic farm.

HfvIftif'# RoUi Kiiiiilrtl AS  SILA INHH ih tin Titiilair«fy and S prriil
11* 221KIU  Nriiimiilm'l) d art 19MH Arl* .

Ihmi frfrrrnrn t«*r tint* mmill of K ffrrlivr ilmli-n Sttimn f | 1I*.
Irgl*b*tlvr |Hirp»»sr. mt sm» |, «|i 1ft. SILA IWH. nirfktn (Inn nrilmn rifrtlivr

HO

(hi A permit issued under this section outhoriiea the iHTniillee,
subject to the conditions of AS03 Oftand AS 11140 100 - 16 40 100. In
ocquire. purchase, offer to purchose. transfer. possess, sell, nm Inflfi to

[l
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mill Block and squalic farm products Ilial arr usrd or roared at the
I-nt«hery or aijuahc form A in-rson who Inild» = |iermil under tin*
Motion may sell or nifei to aril shellfish slock lo the department or Ur
on n<ualic faun or related hatchery outside of the state

Id The commissioner mny attach conditions lo a permit issued un-
der this section that arr nrcessary to protect natural fish and wildlife
resources *

(di Notwithstanding other provisions of law,' Ihe rnniniiBsinner insy
not issue a permit under this section for the farming of, nr hatchery
olieratioiis involving, Atlantic salmon 1i 2 ch 145 SI.LA I9HH)

Sec. 16.4!).105. Criteria for issuance oftiermil*. The commis-
sioner shall issue permits under AS 16 40 100 on the basis of the
following criteria:

111 lhe physital and biological chorartcriHlirs til the proposed farm
oi hatchery location must be suitable for the farming or Ihe shellfish
or aquatic plant proposed;

21 lhe pio|>oseil farm or hahltery may not teipiiie Higuilirnnt niter-

resources;
131 Ihe proposed farm nr hatchery may not significantly alfect fish
cries, wildlife, nr their habitats in nn adverse manner; and
141 lhe prnjiosrd farm or hatchery pluns and Nliiding plans must

qtelmitl)nstrate technical and operational feasibility 1| 2 ch 145 SIL.A

Sec. 16.40.110. Permit application, renewal, and tranafer.
lal An applicant for an aquatic farming or hatchery permit required
under AS 16 40 100 shall apply on a form prescnlied hy Ihe cnmmis-
sinner An application for a permit must include n plan for the devel-
opment and operation of the aquatic farm or hatchery, which must be
approved by the commissioner before Ihe permit is issued

Ihl An application for renewal or transfer of a permit must lie sc
compunied hy fees required hy Ihe commissioner, n report of lhe dis-
ease history of the farm or hatchery covered hy Ihe |>crmil. and evi-
denre that satisfies Ihe ronimissioner that lhe iippImint luis cumphed
with the development plun required under lal ol this section The
commissioner may require a health inspection of the farm or hatchery
as a condition of renewal The department mny conduct the inspection
or iniilrarl with a disease diagonalirimd/o conduct Ihe ins|ieelion

lei A person lo whom a Jiermil is transferred limy use lhe permit
only ho lhe purposes for which the |icrmit was ntilhnrized to lie used
hy Ihe transferor, mid subject to the some conditions mill limitations
tl 2 ch 145 SLLA 19HH)

t i 411 120 Kisu anu Ham? { 16 41 121~

See. 16 40.12U. Aquatic stock acquisition permits, (ul A person
may nut acquire uquulic plants or shellfish from wild stock in the
stale for the purpose of supplying stork to an aquatic farm or butchery
required to have a permit under AS 16 40 100 unless the person holds
an acquisition permit from the commissioner.

Ib) An acquisition |iermit authorize* Ihe permit holder to acquire
the species and quantities nf wild atocb in the slat* specified in the

permit for the purposes of supplying stock lo
(I'l an aquatic farm or hatchery required lo have a permit under AS

16 411 100,

(2) the department.
tc) The commissioner shall specify the expiration dale ofan acquisi-

tion permit and may attach conditions to an acquisition permit, in-
cluding conditions relating to the time, place, and manner of harvest
Size, gear, place, lime, licensing, and other limitations applicable to
BM>rl, commercial, nr aiilisislence harvest of aquatic plant* and shell-
fish du nut apply to a harvest with a permit issued under this section
The commissioner oflinh and game shall isaue or deny a permit within
AUl days after receiving an application

Idl The commissioner ahull deny or restrict a permit under this
secliun upon finding that the propoaed harvest will impair sustained
yield of the species or will unreasonably disrupt established uses of
the resources hy commercial, sport, personal use, or subsistence users
The commissioner shall inform the Hoard of Fisheries of any action
taken on permit applications for species that support commercial fish-
eries suhjec! to limited entry under AS 16 43 and of any permits de-
nied because of unreasonable diHruptiou of un established uae A de-
nial of the permit hy lhe ronuniasiuner must contain the factual basin
for lhe findings

tel The Hoard of Fisheries may adopt leguhilionn for the conserva-
tion, maintenance, and manugement of species for which an acquisi-
tion permit is required

If) Except as provided in (d) of this section or in a regulation
adopted under (e) of IhiH section, the commiaaionrr shall issue a per-
mit if

(11 wild olock ih mrcHsury to meet lhe initiul needs of farm or

hnlthciy slock;
121 there are lechnologicul limitations on llu- piupngiilion ofcullurc

slock for the species sought;
131 wild stock sought is not fully utilized hy tommecrciul, spoil, |h-i

soiiiil use, or subsistence fisheries; or
M1 wild slock is needed to maintain the gene pool of u hulchcry or

aquatic form
Igi Aquatic plants and shellfish acquired under a permit issmsl

uiidi-i this section become the property of Ihe permit holder and lire no
liliigei a public or common resource (4 2 <h 145 SI.A 19HHI

H3
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Alaska Statutes
Title 16. Fish und Came.

rhtpl<r
05 Full anil tiame Code 1it 1005 010 - 1005 950)
10 Fiahenea and Fiuhyig Regulation* ill 16.10 010 — 16 10620)
20 Conservation and Protection nf Alaakan Wildlife (11 16 20 010 -

16 20 690)
25 Slocking of I'ulihc land if 16 25 010)
.10 Destruction ofllig dame AnimalH and Wild Fowl I11 1S 30 010

16.10 030)
35 Predatory Animate lit 16.15 (MO 16 35 200)
41) Commercial Mae of Fiali and dame IIl 16 40.010 — 16 400301
41 Regulation of Entry into Aluaka Commercial Fiehern-s

111 16 43010 ~ 16 43 990)
45 Purific Murine Fiahenea Ciiiiiliact 111 16 45010 — 16 45 040)
51 Alaaka Seafood Marketing Innlllule 111 16 61 010 -- 16 61 160)
52 Fiahery Indualrial Technology Outer Il 1652010 — 16 62 0701
55 Shooting and Firearm Safety IlIl 1656 010 — 16 65 040)

llcviM f'a note*
tin* lillr wri« rrdtafirtlill IM U Uiitnuvr
prrvunal prtMMHiitfl purauftiil to | 4 ch 50.
SIA 1902 (Khrf minor word chan{N

Ilir pfuvwwni idCollaUral rc*«r»«ct» 35 Am Jur

2d. Fifth and (Sbim, i 2# «I g
05A C.1JS. Fifth, 11 9. 29, 39 (1J8,
Il 2, 10

wftift mad* in thu (ill* in 1901. IM 3. and
1907

Article
1 The Department of Full end lianvr ill

2
3
4

153
7

Chapter 05. Fiuli and Game Code.

1605010  tt>05 2101
and Cam# ill Ib 06 221 - 16 05 320)

1&0&J30 - 161)5 430)

161)6 411)

Boftide of Fifthnir*
f.icena if W Sport Fifthing and limiting (I!
| icftnfting ef (‘ftmioerdftt fiahing (‘rrwinrntlwrft «h4 Vrmla ill

16 06 7201
Miftccllainreuft I'loviftiuna i|| 16115 700 16U5 9U2)
liencral IVovmiunft ill Ib 05 905 Ib 1i5 35Ul

4'tdlaUral reference* fentijr on (in
v.itr Und* in punnnl of wounded game nM
iniuttiftl (ir>pftft« 41 Al Keih HtKi
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Il mil subject I the Administrative I'mci-durc Ail IAS 44 1>2) 11 12
ml Irli 91 SILA 1959. uni | I rli 1 SILA 191111

NITHIS 111 ILTIHIIN S

Sup Pl Up No 222f <dih Nu« J9U.
J974. 4023). 621) P 2d 657 U900). oppnol
duinimd. 434 US 1131). IU2S CI 943.
Fd 24 2H4 11942)

Iftrfl ufortirre Aullt.mtsd I»y lim
«.rlioci, *mrrj(M«y i).faur« otdere ho**
lliv fuiNind rflniInflaw FV Am K«]|lr,
AUFJM* No 39 V Sioi*. Sup <* Oj» No 70 t.
22*4?  *U Nm J973..3))74. 402J1. <20 I/o* lo tnfiiiio roouurco inonrgo-
I*2d 4*67 | 19/HJi. O|>pr»| dt*iiit/**4 454 nonl plan Il 1k |lu«(d of Fmhonre

1S 1130. 102S 1| 9*5 JI |. kB4 24 244  profMrly aifufud o plan fur iho ntonofft
wcenl of elolo fiahory teeoitfit*. 1ho Pom

<10421

Vilmmm of orderl— An emorgeory  ntfton>ui of Ihe IWpftrtmonl of Fifth and
vtdtr ft fthollfioli 4iftU»rl wm mMMin  Oaau could «nf«irc* (hat policy through
Umo ftotigof ihftl m ii of(m w n ind4«l* Iho emergency order procvoo Kcnai Pori
li*em* rnuol NnMNMnNI/ |u«m FftIlift innula Fiahftrvnana 1'uup An n v Stain.
iM im ni and differ M toiU « ~irtIN i. in Sup Pi Up Nff 21MI 14 tie No 6U72l. <24
violmlio* of Iho 4IK p.perm rtfhlo of « P 24 49/ 11941)
fiohinf *rootto «»n«ro F/V An fcoffe. Sol+cUvo closure* The ('mnmii
Al)FA(J No29 * SioU. Sup Cl Up No nuarr of Iln Ifepartinenl of Fiah and
222* IFife Non 3973. 3974. 4023). <20 (iomn may uon (ha emergency order pro
P 24 <07 <14601. oppool 4iamio»r4. 454 cm Covloae down on* ljrpt of fishery oiid
US 1130. 102S «* 945. 71 L £4 24 244 nnt aiwtinr in ordvr Imavplrmanl! a policy
11942) aoiabliahing priucilit** of ou -Kenai Pan

Ai'oo rloourco. *llno onlinn de<c« no! innula Fiah*rmnn'o foop Kuai Panin
piohibil lh« clonurt of on m ill# oUtiolKftl oulo Ficharman'oc Poop Aan'n v Senin.
oi*ft ofking crob ilm lu ci Julnrl 4hereof Sup Pi Up No 2iSHIlife No 64)721,626
TV Am Lftfife. ADFAI* Nu 39 * Sinlr, P 2d 49/ 11941)

See. 16.95.0es. Application eatenaion. u I The commissioner
shall extend Ilhe lime mid dates during which application may be
made for Hah or game registration if Ihe commissioner finds Ihut

111 lhe conservation and management uf the fish ur game resource
will not be affected adversely; and

(21 the failure lo timely apply ia lhe result uf excusable neglect

(b) The fee for an eitenaion (ranted under tlua section ia tit

(c) Aa uaed in thia aection, "excusable neglect” doea not include
unfamiliarily with or ignorance of applicable laws and regulations In
order lo show excusable neglect, a person must have demonstrated,
befcre Ihe registration deadline, an intent (o harvest fish or game
(I 2 ch 1943 SI.LA 1970. am | | ch 105 SI.LA 19771

Sec. 16.05070. Itegulatinua as evidenre. Ki-giliutmiis of Ihe
Isisrds of fisheries and gome and ofthe commissioner, inch- ling emer-
gen-y opening* mol ilimurea. are udiiiissible us evidence in llie courts
of tlie i-Utr in accordance with the Adimniklralive I'rncrdiire Act (AS
44 62i Il Id isrt I ch 94 SILA 1959, uni | | ch 2IMi SLA 19751

I thlli tHI hIf,IlANTI 1A H t li 1151194

Sec. 1605 OHO. limitation nf |m *cr. Nothing i.i llila chapter au
Ilmrurs thrilcpaitiiienl ur Ihr taiards nfrishenes and gxme In change
tin- aiiooo-.t ill Ires oi Incuses it 14 art I ill 91 SI.LA 1959, mn | 2th

21lb SI.A 1975!

See. 1806 090 Organisation uf (he department, lal The com
iinssinnrr may, with Ihe approval nf the governor, establish a depail
mental division nf romiiirrcial fisheries, a departmental division ul
s|Hirt fisheries, a depiirliiieiitul division of game, and oilier depail
menlul divisions as i"k necessary

(h) The co.VtsuoAieiter shall establish a departmental diviaion of
fisheriea rehabilitation, enhancement a.id development.

tel There is eslahliahed in the department a section of subeteteiire
hunting and fiahing (I 15 art Irh 94 SILA 1959; am | | ch 113 SILLA

1971. am t 2 ch 151 SIL.A 197BI

a.usicn stslus sn lks sscllsa st subsi*

tMitor's notes In s mrnaiisiolum
Ulus husllog sn4 Ashing

sisneg April It. IVSIL. Iks gsvrrnor up
(tinted the rommiM>ioiif«'o confervol uf full

NOTFN TO DfcltUIONDb

4'ilcd in Sfiilr * Flusho. I'i Ayy U]»
No 456 iklie No A 210). 696 P 24 17«
419431

Sec. 16.05.082. Duties uf diviaion uf flsheriri rehabilitation,
enhancement and development. The division of fisheries rehabili-
tation, enhancement and development shall

111 develop and continually maintain a comprehensive, coordinated
slofe plan for lhe orderly present and long-range rehabilitation, en-
hancement and development of all aspects of the stale's fisheriea for
the perpetual use, benefit end enjoyment of all citizens and revise and
npdAlc (hit plan annually,

21 encourage lire* investment by private enterprise in tlie techno
logical development and economic utilization of the fisheries re-
sources;

13) through rehabilitation, enhancement und development pro
grams do all tilings necessary lo insure perpetual and increasing pro
dui liuii ond use of the food iennuiion uf Aluska waters and continental
shelf areas;

14> niHke O coiiiprclirilMvu iinnuiil i«-|Mirl tn tlie legislature, contain
mg detailed iiiforiiiution regarding its arcoinplishmenta under this
sectmn and proposals uf plana and activities for the neat fiscal year,
not Ister thun 20dayn after the convening ofeueli regular aeasiiiil (1 2

«li 113 SILA 19711

?r--
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S«c. 18.05 001 thilira of arrlion of auhaieleiiie hunting ami
fi-rhing. The Milion of bubauti-nre hunling and fwhing nliiill

Il compilemating data andconduct aludiea Ingather Infonnalion,
mi Inding J.ila fimn aiilooalrnic UM'ia. on all a»|H'iU of Ilir fair ol
#th*i::Irmr hunting «>id fulling ill lilt- liven of Ilir rexldeitla of Ilir
al.ile.

121 quantify Ilir amount, nulrilional valur, and extent of depeu
drlirr on food acquired through auhaialrnra liunimg and fulling.

Id) make infonnalion gathered available In the public, appropriate
agemiea, md nlhyf organlied bod;ra,

*41 assist the department, lha Board of fisheries. and Ihr Hoard of
(lame In determining what urea of firh and game, a» well a* which
uarra and wliat methods, clvould be termed tubHialrnct uwa, uaera,
and melhuda,

Iftl evaluate llie impacl ofalale and federal lawa and regululiona on
euliaulcnce hunting and (iahing and, when corrective action ia indi-
cated. make recommendation! to lha department;

18! make recommendation! to the Board of (lame and the Hoard o(
fisheries regarding adoption, amendment and relieal of regulations
u(feeling subsistence hunling nnd fulling,

171 participate with oilier diviaiona in Ihr prrporolion of alutrwule
mid regional management plana »o that llioee pinna recognlte uml
mror|Mirale the needs of subsistence utters of fish uml gome 1| Il rh
Iftl .SLLA 197HI
puird thrinmiiiiMwiL-r'tim ifriiil uflull
di.iMon aUlua ,m lhr hiliinhi uf ruUia
i,mi hunlm* and IUunx

HwUor'a aoira lo I10HI. "letos
mu* «» aoUlOuU-d fur '»u»X«lill»" in

euhrrcluMi 111, In corr«l « mamfrrl e nut

la Ihr xitfinel anailn.nil leglalaUrc tOMory rrporta r,,i
1'im rafaranear Km Irglrlal.vr in IriIMf ,4 InUBI Spru.lr.,,n

Will, arr | I, ch IM SIA IVIH. in Ihr jaillar on Suhuwlriiir in runnrctlun wilh

Trn.jucarv and hprri.l ArU , ,h 4] s, A ,,ih 1111 Mm. art ISt
Ldilur.aotr. to. nwnmi.R.lum . uut, 1M

etgtitd April I1d, I!MI, Ilir guvrmm ap

MUM TO UKCI8IONU

(Tied in Slaw w Kluuha. IT Alip Op
Nil 1S* IKilt No A Thi. WA I'M 174
11S nii

Sec. 18.05.11)0. Kish anil flame fund established. There in ere-
ale-1 a revolving 'T'inti und liunie Kund,"” which shall lie uuil exclu
aively for the following

(11 lo cany mil Ihe purposed und pruvutnina id 11iin title, exrepl AS
Ililil and AS Ilift2, or ulber chillis Hint muy Im delignted by Hie

Irgudotiire lo llie cimiuiiissiiiiot or lhe iliTi.iilnieiil, uml

t Hilib till

12)

Kinii AVU fiAMt 8 Oft I'd

to carry mil auih puipuaca and objetlivea wilh.'n Iha acope ol llua

tille except AS Ili ftl and AS IG 62 aa may lie direrled by lha donor ol

any auih fimila it

1fftil *MiHtlwrnU lité 1M |
sHMndwtRIl himilwJ Te«f lit* 1JUi»in|"
nfti lli# t#|ihnin| O4lit# tHImn anti »iA
elituud nftffiM M w Iki# JlIr #ar#pt AS
Ik 61 in4 AS Ili 12 (« 'iki# ih#pi#r' in
iU«w ill mi>4 Ihta (ill# vxrpl AS 1li 61
n«l AS |k 62" fur >In <h;‘c»u **in ilt nt

OpUJim# *1 MtDfMy g«n«r*| Ik #
*hdKrIMi uml«r iHm amdun wm (fi»U2
rtiliMt)uinl U iKr dclr of Ik# rolifWolUMi

17 nil 1ih 11 SLLA 19.VJ, am t ,'Ith 112 HI.A 18011

fultt it Lt SVl (louoo  tutar
#eor. lit# fuer2 wo# poiddrf Kjr II*«
lhoi (rftrol low foquiro# irfkoiM K of
fu kiiif #n2 kuodof Im«mm IM * «wp
Ally li#* No If

TV# frfuoliM «f procoo2# taf fluking
orvf Ku*(im| luimm lo iko «|/mi(miwn of
Ik# OefrotIMfil Of full 0*2 (UnW M fO
quitri br M rral low kr portklpotMIin
fra«rol fwogroMW oaf to ik woforo oitlko
rtuf ky fi 7, ort 1X, of Ako oAoio cw M iltf

of Ik# Atoafca <lon«4iluM>n. ori IX. | 7, | Nu#oUdo# 36 IM S All'y (U
k«n<«, lk#ro woo no proWtdon fur lit# urmn uroudo ' y (Uo

Nee. 18.06.110. Composition of fund. The fish and game fund
shull Ire made up of the following money and other money lhe legi®a-
lure appropriatca, which ahall be dcpoeited and retained in the fund
until expended

111 money received from lhe vale ofalale aport fulling, hunling, and
trapping lirrnaea. apecial |[M-rmilH, and w.iterfowl cunacrvalion laga
piirrbaard by huntera,

121 procreda received Iro.n (lie aide of hurl, nhinn. and spcriiiioiiH
lokeii try predator huntera and olhc-r employees;

(il money received m aelllemrnt of a chum or hue cauaed by dom
ogr lo the fish and game rreourrea of the Hlate;

111 money received from federal, alale, or oilier governmental uml,
or from a private donor for full and game purpoaea,

Iftl inleteel earned upon money in (he fund,

(til money from any other sourre 1k 17 ait | ch 91 SI.LA IDftD. mu
t I ch 11 SILA 1979. am i | ch 71 SLA 19811

tfiNcl of MktnfwenU Ih# 19df diMUMkun #f c#«kHiluIM*MMlIily uixWr 9 7.
«m#rvdm*n( suk*4itul4 Vpecicl p«fmiUu.  mft IX «flk# *UU OMMiltUliMI *4

»rtf wtUrfewl (MMmallM U*« pur  lton of inUre«s iMod U Ik Plofc oma
(hwtrf by kunl«rs" U< "m2 p#Hr tin mi# Fun2, w# N«*wUr 36. IMS Oy
ni»Ua im p«rft#T«pfi 111 AU’y 0#n

OpJwioM # f #M#nMy toi

Sec. 16.06.120. DiMliumcmenl of fund*. Upon Muthorizntion of
Ilie rommisMioner. dmburucmcnlA from lhe fiah and gome fund shall he
paid hy Ihe proper elate ofTrer on preaenlalion of vourhera a'.gned by
Ihe i'oniinneiioner nr an authorized representative, and approved by

the proper stale officer If 17 art I eh 94 Si.A 1S59I
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llit Koi pnrposrs ul Hir riiiiHriVHIu.il ami ilrv. lopinrnl of Ilir game
UM iunra nf Hir alalr. there laiim Iril ¢ Ili.anl nft.anie composed nf
ervril mrinlirra appointed hy Ilir governor, subject lo confirmation hy
a inaftinly nf Ilir nirinl>era nf Ilir legialaluaa in joint aeaaion Tltc
alilHiinlr<l members ahall hr residents of Ihe alatc, and ahall be ip
|Miintrd without regard to political affiliation or geographical location
'mx»r inr runiiiiiMnoiirr m m intriiilirr ul (fie Hoard ol Ciaine.
init ahall In- ra ulfirir. serieiary Arli 2116 SI.A 1976. am | 1IM cl.
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nutkb N (lfcCIHMIN.H

I 10115 250

1*1011 ANN [ laMIt

t 15251

NIIb.S 111 HKI IHHINH

Ib . lua.tl ul labrrir. ha. Ib.
pum.r lu nt.br drrifloua afln ling Ib.
ultlanUun ml IXmkt.y rtM urff. Kcit.i
IVnin.ul. hdirtni.it. Cuup Am'. .
Stair. Sup ClI Op Nu 2150 till. N.
611721. 626 1*24 697 119011

IHIf.fM .Li.l IfM.IM.nl .11l prtihllf
lim1 Whila Alafba I'utd . all VIII
| 15. dura pruhtbtl gi.ultna nuilmpuly
ft.hina flgbla lltal amhut. at., ytul nuanl
lu prudnbll dtifairnll.l Itr.Infanl by Ih.
littifd ul htahafiM m aurh dtvata« uMf
gruup. Mcamina.rial. apwla. and aub«t.

Nu 2150 title Nu MII2l. 620 I'2d 091
HOHII
K.4abll.bmrnl ul um yriwUiw

Wbtl. th. lIMid ul b'.nbr.w. drd bar. Ib.
aulhuftly lu miabJi.lipnwtl.M mlum b.
Iwrrn fMiaaltanai aniCMUwrnlal Aahar
I*.u# lit. aalnw. MMb.In Ib. llppM Caub
liilat. Ih. ptduy and nplMw .Mahllahina
liter pftufll.,r. wrfr ftfatilwaa ninth
abttuld liar, haan . inplaipmaff.nliu I If
prunliun. ul Ihf AimiIntalf.l.a. Bfur.
iuft Afl. AH 4462U10 — 4402460
Krn.l P.nlitMjl. Kldtmw..". L'wy Amu
v Si.I*. Sup CI Op N. 2566 Ifila Nu

1Jbfial rf»m(rurll<Ni *4 fuU i
lutra ContfrvtlhKil««tmfh m
m il niiiir Um ilm M k« tiWrally
nuMifufd ti* Ik «ir pur
Krtiat IVniMMiU Kuhtim iii'i t 'aop
Aw'nv Sd.u .Sup Ti Ckp N# ttM IK .U
No MW. 62* V'U M7 1IM 1)
1M Urmo H»o»*rnrtafl|* 6*4 **cio«ol-
UrR(|"oouord IntkU mtUm kodicm-
body iMirr*U ol w(iUu4iM ol nr-
MurrN  Krnii IVnimuli Fiditvmon'o
r«-p Aon* SiitW.Sup ! Of No 33M
IKilo No U131 M8 1¥24 U9l tiM 1)
"('MwrvaUoii"l»AM | "<'O«W IV
miij* m uord in Ikn oeclioA Implito oon
liollrd uliliftjiiM n ol o r?ooun« I*i provrnl
IU fiploiUlum, JoUimlkm* or Mflocl.
Krnoi Penin#4iU Kuhrfnufii Coup Aao'n
# 3UI*. S«ip CI Dp No Z.IStlIFilo No
M72». CM ¥24 M| HMD
"iW vilopMvnr* 4t1\**4 Drvrlup
uirnl** oo und i» lhia orclion (unnoln
enanoKffnrnt of o rrmurco to motto il
nvoilotilr for uoo Krooi I'tniiuulo htltrr
inon'o Coop Am n « SuLr. Sup til ()p
Nm 2 IMJ Itilr N.i Mill. 62* 1124 *97

Thr lluord ol Kivhrriro ho* lho

IHiwrr lo mohr dn loitmo offrcling Iko
uliliiolion ol Aohrry rroMirrra. Krnoi

.Sir I61IHJ.IT 7frin .if nO'ice /M

Sec 1695 210 f'ourr.s rar/ui/rif
1975 |

Sec. 1805 211. Powers rxelude
leaking powera uo orl uni ill lhia cha
live. budgeting nr ritual js.wera |Ii

A

IV....aula ytlirrmines Coup Ah'ii v
Si.l. Sup C| lip N« 21* iFit. N.
*0721 *26 f ill HS7 1M 11

Om.t.alul Iw lawl nn pruhlb
Ini « While Aluki lIM .il. art VIII.
I 16. iin pat>blbtl g.inling nunopoly
r.ab.ng .1gtli, ib il M IIm wm nal HM.nl
in pfoh.bfl i.Ifili.tli.| Inalmanl ay Ihf
Bu.fi M I'Htif.tfi i M(h ii.traf umi
gruupn M«MHHMfC..I. afwl.. .ni aub.M
lanra fulnr.Mn K.na. Prninaul. K.aher
nan'. Caup Ah'ii v ScaU, Sup Cl I>p
N. 2166 If.la N« 60721. 426 P2i 687
1M 11

KM.bHi6M.al ol mm prluallifa
Wh.la Ib. Buard ul K.abanM ili baa. live
iulhMily laMi.bl.ab pnwil.M mla. U
I.Hn fMr.altw.nl .mlcumwwrt..l fulM f
m. mihe nimon nUchain Ib. UpyatI'mjb
Intel, Ib. palcy nni aylH. Mi.blub.np
I.fm pfhtf.ltfa aa.r. rvgul.IMn. winch
abould h.aa bff.i .iupIri purau.nl la lh«
pfov.atwM ul llia Ainuni.ir.il*. P.oc.
iuf. Arl. AS 1162010 - 4462650
Kfn.i tVa.naul. Culifrm.n". l'ao|> Aw n
* Slatr. Sup CI lip Nu 215H IF.tr No
61172. h7H I*2d H97 1IM II

Blaird in Stair v Tatiana V.lry
Spoflantr.ta Ana'n. Sttp Cl lip Nu 1716
IKtlr Nu JILIt. 6rtl I*2) HA4 119701

eptafrif, I litih 206 SI.LA 19751
/WeJH-u/nf. ¢ 10 ch 206 SI.A
d. 'lhr laiurds liuve regulation-

pter, bill dn mil linvr admimxlIra
3 cli 2IHi SI.LA 19751

Irnn Itahanw.. K.a.i P.nina.tl. Klahar

titan'’. Cup Am n « Stair. sup Cl op 6ul2l. 626 Fid 097 IIMII

See 16U5 250 ffrgiifiNinnj fffi fHafivf. 1 40 ch 206 SLA 19751

See. Ifl.Ofi.251. Hrgulalit.no of ithe Monril of it'ielacriea. lal The
Hoard nf Kiaheriea may adopt regulaliona il lonaidera adviaahla in
aiTordanco willi the Adininiitrative I'ruredure Act IAS 44 62t for

Il aelling apart Itali rraerve areao, refngrH and aanctuariea in the
watera of lhe stale over which it hao jurisdiction, subject lo the ap-
proval of lhe legislature;

121 establishing open and closed seasons and aieaa for lhe taking of
lioli,
131 setting quotas, hug limits, harvest levels, and aei and ail* hull

liliniia on Ihe taking nl fish,
141 establishing the means tarn! methods employed in lhe pursuit,

rupture and Irani>purl uf fish,
161 establishing marking and iilrnlificatiun requirements fur means

mud in pursuit, rapture and transport of fiHh.

Ili) rlussifying nonmiinercisl fish, ajmrl linli, [»eraonal use fish, suh
Mstenre fish, or predators or other cali'gorieu esHenlial for reguhilury
purposes;

17) watershed and hululut inipri.vemenl. and uiansgenienl. cniiher
vulion. protection, use, Jihjhmol, propaigalmn und stocking of fish;

Itll inveHligaling and determining lhe extent and effect of disease,
predation, and compeliliun among fiah in the Hlalv, esercicjng conlrol
nieasures considered neceiuuiry If. lhe resources of Ihe aisle;

(9) prohibiting and regulating lhe live capture, possession. Irans
lwrt, or release of native or exotic fiah or their eggx;

(IU) establishing seasons, areas, quotas and methods of harvest for
aquatic plants;

111) establishing lhe limes and dales during which lha issuance of
fishing licenses. |iernuls and legislratmna and lhe Irunafer of perm.la
ouil tfgialrnlious between regititrulmii arras is allowed, however, llus
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liaragial>h dues nut apjily lu permit* issued ui Iniihhneil under AS
16 43.

1121 rtgululmg commercial. sport, auhsisD-iirt’, and personal use
fiahing u needed lor the cunaervation. development, and ulihialiun uf
naheiiea,

113) requiring, in e fialieiy, observer* on Imard fiahing veaaela, aa
defined in AS 16 05 476(d), that are regialernd under lhe laws of the
alate, aa drfinod in AS 1605 475(cl, alter making a written deteim|
nation that an iui board obaervrr program

(A) ia lhe only practical data gathering or enforcement niethatuem

for that fishery;
(11) will not unduly diarupt Ihe fiahery,
(Cl can be conducted at a reaeunable coat, ami

111) ran lie coordinated with oheerver progruniH uf oilier agenciea,

including the National Marine Fiaheriea Service. Nuilh Pacific Fiah-
ery Management Council, and Ihe Inlernatiomil Pacific Halibut Com-
mission;

114) ralablialiiug nuncsduaive, exclusive, und sigiercirluaive regia
Iraliou and uac areaa for regulating coinniercidl fiahing

(b) /Kepea/rd. t 12 ih 52 SI.A I9HH/

(c) Ifthe Hoard of Fiaheriea drnira a petition or proposal U>uiuend,
adopt, or repeal a regulation, the bourd, upon receiving a written
requeat from the apunaor of the petition or propoaul, shall in addition
lo the requirements of AS 44 62 230 provide a written eaplanation fur
tlio denial lo the sponsor not later llian 30 d.iya after lhe board has
officially met and denied the sponsor's petition or proposal, or 30 days
nfter receiving lhe requeat for an eaplanation, whichever is later

Id) Regulations adopted under (a) of this neclion must, consistent
with sustained yield and tlie provisions of AS Hi 05 258. provide a fair
and reasonable opportunity for*the taking of fishery reaources by per
oonal use, sport, and commercial fishermen

(e) The Hoard of Fiaheriea shall establish criteria for Ihe allocation
of fishery resources among personal use, aporl, and commercial fish-
ing The criteria may. as appropriate lo parlicul.ir allocation deci-
sion*. include factors such aa

(1) tha history of each personal use, upurt, und commercial fishery,

(2) the number of residents and nomcsideolii who have participated
in each fiahery in the paat and lhe number of residents and nonresi-
dents who can reasonably be eapected lo pailiripolu in Ihe future,

13) Ihe impoiLunce of each fishery for providing residents the oppor
lunily to obtain fiali for personal and family consumption;

(4) Ihe availability uf alternative fisheries resources,

(5) the importance of each fishery to the economy of the slate;

(6) the importance of each fishery to Ihe economy of lhe region and
local area in which the fishery is located,

2

t Ib US 251 Fn.il anii Dams;
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|7) Ihe importance of eiicli fishery in providing recreational oppor-
tunities for residents and nonreaidenta Il 3 ch 2(ki HLLA 11)76; am | 2

ch 218 SILA 1976. am | 4 ch 151 SI.LA 1978, am Il 1.2 ch 110 SL.A
1981), am 11 8.9 ch 132 SI.LA 1984.am Il 1 3. 12ch 52 SI.LA 1986. am
I 4 ill 76 SI.LA 1986. am | | ch 33 SI.LA 1987)

ItrvliMir** note* I".f.gioph Uf* LIl
*ae enacted h UKIV) Krnumbrrad in

CrvM nfcrvNCi* Fih iM didionaii
iniiiMuni arca of land that w i*W rlt«nl
Uj mullifu umm without an M1 of (Aa
»UU Id|M)ilurt, m« A9 W 06 SOUial, in
validity a/rtfulalM xu of farmer Beard of

and (Sum, m | 41. ch 204, HI.A
11)76 in ih* Temporary and Special AcU.
fwi Ugul.live finding, in coimetlHm with
Iir enatimrnl of teK1310f thia Mtit™m,

trr | 1. rh 74, SIA IM6, in II* Ttnpt
rary and Special Atla
h'ftect Of enwim Imiiu The 1984

Miiilendmrnl in auLnrtlicn to). auhalituud
"hag limit*. harviat level.. and mi and
eur liinilaliuna” for "and hag limiUu" in
p.iegraph (3I, drlalrd "engaging in Id*
lugiral uw iffh " fiow the beginning of
p.f.gf.ph (7). aultaiiluird "and manege
mini. con.rrv.tion. proUrIMMi. uac. dte
poaal. propagation and .locking Of liali**

NOTFS TO

Tha Board Of Fhhrrira hna the
puwer in maha idnclalana affecting tha
utillaation of flahary rraourrca Krnai
I''nmoula Fiahonaaa'a Coup Aw'n v

Suu. Sup i'l op No 2368 thile Na
5072). C2J I'M M7 (IMI)
AuihoritatUn far regulation. In

determining whether a regulation ia au
thorned by alaluta the Cauit of Appcale of
AUaka tooko to (our thing# Kirot. Ihe
Mipa of authority conferred by tha autKe-
rning atatuia. aarand. tha client to which
(haregulation iain accordance with "ataa
dardo praeciibed by ethar previeioaa Of
law", third, the aaten! la which tha regu
latum m conataienl with (lie authorising
otoluU, and fourth. lhe eitenl ia which
the regulation ia reaaanably nerraaary la
cany out tl»a purpoae of th« authorising
otatula Beraii v Stale, (/( App Op Ni
&4« (File Noe A 635. A €29. A 630.
A €7(1), 706 P2d 1280 (IMS)
fMfvaraaUat baabainl net prohib-
lind. - Whilo Alook. Con*. art VIII.
I 16. dueo prohibit greeting munipoly
fiwhing righto, that ooction wu not meant

for "fiah management, protection, propa
gallon and oteching" ia paragraph <11. to
pcalad paragraph <e). and roeumbered
former paragraph* 110) <11) on praeani
paiagrapha <9)1111 Tha aw adment ataa
addad .uhomii.n <«

Tha Arat IM law ulaiclh .uhmctum
lal taoocUd "pcreoaal nooiih . aiA aatinca
fiah" in paragraph <A) and orMod para
graph (13). added aiihoorilma <dl and (at,
and repealed adm cltw th). uanranting
aduptwa Of t.gnlatiano

The acrand IM I tnrafanU in auhaar
lion lal aided paragraph <131

Tha IMI7 lanfMiwut addad wdm tiun
1.4141

OpAnUna of atinmay ganaral. — For
diKunim ofcampatihiljly of alau nuhaia
Unra uao law with frdaral aU adarda aa
act forth in Alaoha Natianal laiaraat
land* (W natna Act Itd 118C
| 3116 ct aa>|» aoc IM | Op Ally Ocn

No Il
DFCIBIONS

to prohibit differential treatment by the
Uo«rd of Fiehesica of ouch divoraa uocr
groupe 0S comoM'inal. aporte, end auhna
Unce fiaheonen Kcnoi Pantnoula Fiahtr
man*a Coop Awn v Stole, Sup Ct (Ip
N* 2366 (Flit No 6072). 62* Y'U 0f7
1M 11

Cotabliohmeal of moo prhrithr
While the Board Of Fiohoom did hare tha
authority la oatablieh priontwo 0f uaa ha
Iwoon rorsoolioaal and cwnanttol Aahor-
ioa of the oalawa ebxk. In Ihe Up(wr Cook
laut. the policy and option aaUMiahiag
lhooe prionlioa wore regulatione which
aheuld have boon nd ftod pu/auent la tha
proviwano Of lho Admiawtrativ: Pruca
dura Act. AS 44*2 010 - 40*3*60
Keaoi Phnimkli Fiahcrmaa'aCap Aean
a 8ute. Sup Ct Op No 134* (File No
6072). 42* P2J 8P7 [IM 1)

RagulatiMi hold invalid hacrinaa la
coa.lad.nt with Kskiln <-lhgwhtna
davoioped by th. Board of Fitkmw U
Idoatitf curtowrry end tradtimnaf una of
Cook Valet mUimi guaUfyUg far owh.it
Unce priority and cadsAod oa 0 AAC

23
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Kimam Al ASHA Si Al LIt t iii or, 2,
wil 5V7 w## ligld ,n##lid Inaui, il mi,, tJUU to H#m>lda v Sul#. 11l App lip
tun.ialcrtl alll, toirm, aulmlliufl Ibland  Na lid 1l1# No Midi, iii I'M 1111

AS IH Oi Util anJ cvnliaiy u, lha Ifsuls Ildnii, | atipraalai a Slala 21 App lip
Illra Il in fitsflin* Ilia IV7H autiaia Na did llila No 11171. wdl I* Id 11SP
Ibl SI A IV7S Htfliam a IIM Il SlaU a tluaha |1 App <> Na

Uni# law. «li
Ilila Na A dllll CYMP dd 174 IIPriSI

Alaaka ihrti | i>l Kiall A liaiaa Sup 111 lip M
Na M il iliUNm _jiii I11l. 741Ut MM
I“1d IAS USNII

Sec. 16 05.253. Operation of stationary fishing (nr. <al The
Hoard mf Fisheries may require m person win, holds u limited entry
[IMrmil nr an interim use permit under AS 1li 43 In he pliyairally
prraent al a [*»rh or riparian fishing site dm mg Ihe nperalmn uf url
gear or other stationery flehing gear al lhe Hite, except when Ihe
permit holder ia at or traveling to or fruui lhe location uf

Ilia aale of fiah caught in the gear; nr

121 other stationery goar of the permit holder

*hi Kur purposes of thio aection, 'Tmluug siU 'W ans riehiug alto up
defined by lhe Hoard of Fisheries and includea any alruclure uaed fur
providing ahelter in aupport of Iha operation of Ihe net gear or other
atalionaryfiahinggear.il I ch 94 SI.A 1982, am | | ch 19 SI.A 19U3)

biffed of »MiiMimcHU The IM3  Janguage aulwHtdun lal and aildrtl lulwrt

amendment frmoU Ihr csiMing Im lion ibl
guage Ol this aedmn ami designated that

Hrc. 10 05.255. Hrgulaliuni of Ihe [l)our<l of (iame. (a) Tin*
lluurd uf fiaiue may adopt regululiona it commlera adviuable in accur
dance with lhe Adimnialralive Procedure Act IAS 44 621 fur

111 lulling apart game reaerve areaa, refugee and aancluanea in the
water or on lhe land of Ihe alair over which Il has junadicliun, autijed
lo lhe approval of the legialuture;

(21 eutat,lulling open and clooed eeaanna und arouB fur lhe taking uf
gnme; |

131 establishing lhe meana and methoda employed in Ihe purauil,
rupture and tranaport of game;

(41 telling quotas, bug limiia. harvest levels, und tea, age, and site
limitation* on lhe taking of game,

IS) claaaifying game aa game birds, song lords, big game amuiula.
fur liearing animals, predatura or other categories;

ttil methods, means, and harvest levels necessary lo cuntrul

predution and competition among game in lhe slate,

7) watershed and habitat improvement, and innnugcmrnt. roiiaer
vulion, protection, use. disposal, propagalmu and slocking of game,

Id) prohibiting the live capture, possession, transport, or release of
native or esolic game or their eggs;

19) establishing the limes and dates during which lhe issuuuce ol
game licenses, pel mils und registrations mid lhe transfer of |[>cruiil»

24
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and rrgiatruliona Iwlwean registration areas and game management
inula nr subunits is allowed;

I rcgululmg apoll hunling and subsistence hunting aa Herded
lor the conservation, development, and utiliiulion uf game

Ih) IHrpr*Ird. I lit rh 62 SI.LA 19AS/

Ir) If Ihe lloaid of Caine denies a petition or proposal to amend,
udiipl. nr re|>eal a regulation. lhe board, upon receiving a written
iei;.>-esl from Ihr sponsor of lha petition or proposal, shall in addition
loihe requirements uf AS 44 62 230 provide a written siplanaliun for
lhe drnial lo Ihe spun##)/ not later than 30 days alter the board has
olficially met and denied lhe sponsors petition or proposal, or 30 days
after receiving the request for an eiplanation, whichever ia later

Id) Regulations adopted under (al of this section shall provide that.
lonsiHlent with Ihe provisions uf AS 16 05 258, lhe taking of moose,
deer, elk, and cariboo by residents for personal or family consumption
him preference over taking by nonresidents (I 3 ch 206 SLA 1975; am

I 5ch 151 SI.LA 1976, am 11 10. Il ch 132 SI.A 1984.am || 4,5.12 ch

52 SI.LA 1986)

fruM reference* bur validity uf
irgulalHiiif uf (oim (i Hogid of kiah and
Ifame. **« | 41. ch 306. SI.LA 1975 in lha
Innpuraiy ttnd Special Act*

K lfrrl of mmMiifHMnU. Thr 19A4
MiurndnM-nl in uihKrlion tat. »uUti(uUf
"»*Ur of <m the land" fiw "g«Uio or an
llia land#" in paiagraph (It. anbatilulad
liK limiig, harvest lavrla. and ara. ajre.
and Mire limitation#" for 'and beg hiMite**
in paiegraph 141. aewrote paragraph iff),
deleted vngagmg in btulogKal re*rarih "
ftthr 'beginning uf paragraph 171. aub
alitulrd .rnd management. cunaervalmn.
protection. o#e. diapuaal. propagation and
stocking uf game' far "and game Manage
mrnl, protnclien. propagalton and aturk
mg™ in paragraph i?l rrpealed former
paragraph (St. aruJ renumbered former
paragraphs t91 and ilOt aa preacnt para
graph# (Ml and I19i Tit* amendment alao
added bulmaflion tit

O il 1I9M6 amandmecut added paragraph
1nIif *f *ob#e<lion (at. addad aubeactiee Idl,
and repealed former aid aadha Ibl. can
cerrtinf lhe adoption af regulation*

Optalaaa af attarM jf gaanal Nri
lher lhe Beard uf flame Mr lhe Depart
men! af Fiah and Hama haa jMnadicIMft
over dome#4* animal# Auguai 2t 1979
Op Ally Hen

I'irm illing authority over live game,
that ia. mwybmwalK animal#, real# with
the lloerd af (iama a'- Impfemenud by the
Department of ttab and Qam* Anguaf 3M.
1979 Op All> (ten

Far dissuasion uf compatibility id stale
aubaiaUncr nae law with federal aton
da(da aa aet forth in Alaaka National In
Uriol larula flunaerval»aei Acttl6 UbC
1 3115 el ae*j t. aece I9MI tip All y Hen

No 11

NOTFtt TO DfcVIHIONB

FaUhliahmenl of qwniaa luuat be In
tnrordanra with the Ad«Inladra(jva
I'roccdum Act IAS 4flll. State v
Iguana Valley HpurUntrn'a AM*n. Sup
ft ttp NO |7I» tFile Nu 341.11. 5H | I» 3d
H.M 1197MI

Fnrraier Msbacdlo* tht r<»nadrire«4
kmmer aubeuclio* Ib#, concerning adnp
Imn uf irgulaliuna by Iha Board af Isame
Immulling taking %4game for aulwcsii-me

u«ea. merely «U lluhrd lhe pnuiity uf
aubaialeme uara within lha regulatory
erheme, thr atale Miperane ceuil found no
rvidencr of an intent t» grant any per
«onal right In lake or poaaeaa game in the
aUnrr ol atnh rrgulatkMta JUaU v

Fluaka. Sup I'i ttp Nu 31U6 (File No
3 Mil. 734 1'3d 514 <I»*>
"Buhataleare"” defenaa rrooted

wkera mu regulaltnaa adupted oaadrr

2F
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luttotr substitlun Iftil h»W runlirsay lo l>iall. S<ili 1'l tip Nu JIM [lilt N«
AH IIM IW al msbhJsU A ‘aaaliil  SSwil. U *w 614ii»h«l

I#M aJdrlinia m alnl by Ilit IUla naarl Appliad in 4*« |tull » Still. Sup 41
U *ffBudr* tin H.ui4 nl Up Ni J|J41lhIf Ni44J41.41SI1>U4J6

ud ipiuill

li.in'™ fnltilv In idufl lu filili lutwia 11HU)I

Irti.c rrsulslluits undrr lormtl aulaMrllun 1JuiAnim J.iiifim S lati.li App Op
[lil'i4 lliia anllwiiM lia Jitlid 11 Ifflala Nit 3bu Itilr Nu HO'IL (till 1'3i 646

liar inand.le .4 AS hO& V10.. SUM » OHIO

See HIISIM. Nonresident mill nonresident alien ixrinlla
Whenever il iif necessary In rralrirl llic Inking nf lug game mi llial Ilir
ii|i| hii Itinil y In|'A lualia residents lo liike lug gume run In* reusimiihly
satisfied in accordance with suklsuuil yield principles, Ilir lliianl ol
flame mny, Ihrnugh a permit system. limit Hie lotting of lug game lay
nonresident* and nonresident alien* to accomplish IIml pur|iose It .1

ch 74 SLLA 19H2)

+set 1ti05 257 Subnultnce hunting regii/n/iiiris IUvfieuletl. f Ili

ch 52 SI.LA 19061

Sec. I11.01.U8. Hubalatenca u»e and allocation i>f fish and

game, lal The Hoard of Fisheries and Hie Hoard of tiaine ahall itlen-
tify the fiah slock* and game population*, or portmna of stock* and
populnlinnii. that are cuatomarily and traditionally used for subuls.
Icnre in cadi ruial urea identified hy lhe luiarda

(hi The huarda shall determine

11) what portion, if any. of the stocks and population* identified
under lal of till* section can he harvested consistent with sustained
yield; and

12) how much of the harveslahle portion in needed to provide a
reasonable opportunity lo satisfy the subsistence uses ol those stock*
and populations

Ir) The bourds shall udopl subsistence fishing nud subsistence hunt
mg regulations for each stork and population for which a harvestable
portion is determined to esisl under IbMII of this section If the
harvestable portion la not sufficient to accommodate all consumptive
uses nf the stork or popululion, but is aullirienl lo accommodate sub-
Mslenre uses of Ihe slock or |iopulallun. then uouw.ialeful subsistence
uses shull lie uicurded u preference over other ciinsuiiiptlve uses, sod
lhe regiil.itions sli.ill provide u reusonahle op|Hiiiuuily to satisfy the
subsistence uses |If the harveslable portion is Huiricienl lo accommo-
date lhr subsistriire uses of Ihe slock or populHlinn, then Ihr hoards
may provide for other consumptive uses ol the rcnuiiniler of lhe
harvestable |Hirtnin If it la necessary to restru t subsistence flailing or
tuhaislcnre hunting in order to assure siisl.iuteil yield or continue
solisislence use*. Hien the preference aliul! lor limited, and the Imihiils
shall dislingumli among subsistence useis, by opplymg lhe billowing

rrilrnu

24
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illation at the mainstay of livelihood,

121 local residency, and

(3) availability of alternative reoource*

till The Iwatda may adopt regulation* consistent with this section
Ilial autharne taking for nonaulialslcnciA use* a aback or population

idenlilied undrr tal of tills section

(e) Fish stocks and gamn imputations, including bison, or portions of
hsli stock* and game populations, not identified under tal of this sec
linn may lie taken onlyAinder nonsubslatence regulations

If) Taking* aulliotiied under lhia section are aubyrct to reasonable
regulation of aeaaons, ratcli or bag limits, and methods and meana
Takings ami uaoa of resource* aulhurued under this section are sub
Jecl to AS 1li 05 M31 and AS 1630 (I 6 ch 62 SLA 19661

NOTfcH TO IlfcCIUIONO

Intorueiio4M to m!>m>m biH fewgri] if
NMbmg In tH« A iw iM iitlv* IScs
rfuie Act MS H til ijuMiaia ito Bud
oJtUmm to 1«fM « nyilm tiiU m4 cm
Uin«4 io onlUo rtfuUIMMby mmm 4
M il nw(rikl»6M U Such vtibal
to rrgulaU*** involving N
quireoMnto a/ aubetaMe are waau<He«(k«”
and unenlerovale fltoU v Taaana
Vallay SfMlaann'a Am™, Sup Ct Op
Ns 171* iPil* Ns 34MI, U )|'14H 4
11*7*1
WasAsastats basis Isc Saasl ml

ItrgulaUuna xlopUd u»d«t (om«r
AH IIM SI7 M lo to li Mcotrdaicc
wilk Ito AMiUItbUvi Proo”in
Arl <A8 41 MI. Stoto v TonansS VolUjr
.SfiixiMMn'i Ami, Oup (1 Op No 17 If
iKilt No 34331, MO P JA mfrl ilB'IMI

While tormr$ AS 1# 06 267. *HkH au
11.,in Led IHe Boarti of Itome lo »iop4 rrgu
UUihu providing for aobeMlenoe Hunting,
did not *fK filkell? refer U (Ha Adrnmia
lisliv* tymdur* Art IAS 44«2l Il ay
I/raiad cl.sr k)l il msruty M1 (silk as

additional purpaM tor wkirh njrulalisu
niilM b* prcasculfaMd Suls » Tanas*
Vsllay SpacUmrn'a Ass's, Sup CIl (Ip
No 1716 It'll* Ns 3031. tu ru itt
11*1*1

liuaaa'a ~.asta 0l cactbsa Is ha kittaat
ua*M faanssr AH I*.**JC7. —Sss SUIs
V Tssass VAlLyHpsrMaM4AMB.8up
Cl <p Ns I7I«IFita r«a 343J1,**3 f U

Imuabcs of P*nulls hsssalus vsrbsl  *14 4144781

Sec. 16.06.269. Nu subsistence defense. In a prosecution for the
Inking of fish or game in violation ol a statute or regulation, it I* neata
defense that lhe taking vraa donz for subsidence uses. (I 7ch 62 SI.LA

19H61

Il.visor's aasCss. tunnrrly AS
11.1117*1 Rritumluurd an 10*7

See. 16 05.260. Advisory committees. The Hoard of Fisheries and
the Hoard of (a'ume may adopt regulations they consider advisable in
accordance with lThe Administrative Procedure Act (AS 44 62) estsb
h-Jiing. al places in Ihe Mlule designated by lhe individual boards,
mlvIMiiy eomnullcea to la? eoni|Mi»ed ol pt-isons well informed on the
linli or gome rciMiUrrt-a of llie loeolily The iHimds nhnll bet Hie number
mill Icruib of eiuli of Ilic iiiemlieis ol Ilie adviMiiy rominitlees, ahall
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Sff. 16115315. Joint hoard meetings '(tie Hoard of htlirnrt
and lhe Hoard of fiame may liold a >niiil mailing upon lIlia tall uf lha
cnminitiiioiicr or a board lo resolve any confluls in regulations of (he
bourda and lo roneider mullcra, aa determined by Ihe roninuaeloner or
a hoard, which require Ihe conaideratioli of both boarda || II) ch 206

SLA 107SI

Ser. 16 05 3X0. Quorum. A nnyoMiy of lhe ruendteie uf a board
constitutes a quorum for Ihe Iraoaerlion ol hoiuoess, for (he perfor-
mance uf any duly, and for Ihe ar.erriae of any power However, a
majority uf lhe full board membership ia required lo rarry all motinna,
regulation®* and resolutions A m/?orily of Ihe membera of ihe boarda
of fisheries and gama conelilule a quorum for Ihe (raneaction of buai-
nraa in a pun! board maeling A majority of lhe mrmbeiahip of iLe
boarda n required lo carry all joint motions, regulations and reanltl-
liona of lhe boarda 11 10 art I ch 94 SLA 1959, am i 3 rh 71 SLA

1973, am » Il rh 206 SIA 1976)

Article 3. licencing uf B|>ort yiahiiig and Hunting.

buima Hc llm

33C lurnai. las*, and MlauOrvo |ar 3S0 I'm and cuinpanaaltun Im wuriar

at hcansr* and Ufa

100 Il'aiasn* aitmp4 hum hranaa raqulit
maal

106 Tahisg gani* by praay fa* Ib* blind

407 Nanmtdan!l hunllHf biggam* am
mala nw | la arcaoipantad

400 Noitraaidaal alien hunkar lo la at
campa-urd by guida

4111 ljcna* fwlrlinr*

470 Vialatuxia

4)0 Panalina

mil*
311 fclb farmii.g
33d Cantfiimanlary bi*n**a

310 Laenaa* and las fm

311 IVaa lu.aa* far duablrdxurana

346 Parmil appliratiuiu

340 Eapoalxm U Imnai and laga

360 (iaoiMaaiai *f im au*chaigrd
willl liana wmaauanca

3JU II*(XUla by IH*naa*a

360 Camnnauiii af la.ruu* may ay
poml agfnla

Sec. 16.05.334J). lJceneee, Uge, end subsistence permits.

'<> U'xrepl es otherwise pernulled in lhie rhspler, a person may not
engage in sport rishing, including lhe tolling of razor clams; in hunt-
ing, trapping, or fur dealing; in the farming of fmh, fur, or game, or in
Lasidermy. without having the appropriate license or lag in actual
imajrssion

(Id When obluirnng the appropriale lirrnno or lug in la) of this
leclion, mi appliranl who asserts reanlrmy in Ihe sInli- .shall provide
lhe license vendor with Ihe prouf of residence llotl IThe deportment
lequireu by regulation

Ic) The Board of Fisheries and llie Hoard of tiuuie mny odopt regu-
lations providing for Ihe issuance and espiralmn ol aulunslence per
mils fur areas, villogen, cominiinilii-.H, groups, or indivnluuIN as needed
fur authorizing, regulaling and monitoring Ibe subsistence hurveut of

» 16 05 331 fian AND Cams 115311 *

Imh and game The laisrds shall adopt these irgulaliuria when (lie
sulMislence prelerenre requirea a reduction in the hsrvesl of a fish
stock or game population by uunsubsistenre users Il | art Il rh 94
.SLLA 1959, am | Irh lit .SLA 1963.am | | ch 42SI.A 1966.am i | ch
140 SI.LA 1960; am | 9 ch 52 SLA 19H6)

tyoMliw 4ii.lHiukga lanuliUry yo
aannal, wknh la a laguwI* (a* inquiring
llwm la punk*** |[K«n*m fa* usa an nob
Ufy faaayvalluna unda* It Il SC 36711*1

UfMI *1 Ui**4M >la Ih* 1906
*«tA*sdnonl added luW (li<4l 11l

Opinio*.* nf allcraiy general
Alaska'™ ball and gam* lan* *«+ appbr*

61. aa fed*ral law an militgly (taai.s <71 lh*y laaaat h* raqwrwd la da *« 194*1
Imoa ;0*4 *Op‘ A.Ily*Oan Na 2 o Op Ally Oaa Na |
Hunling a* fishing *1 a anbury l:analrulag  Uo* aacltaa, and AH
. Y . N
.alien aiuaibelIn sonnl IW|I.I.*AIaaba IaV\i 16 06 340 again*! iadarsl U« 110 119 0
frgulaling aasauna, bag limit*, aaalhuda*2 | 36711417 a wia Ii* *4lha aullUry wha
taking *4* . but military p*i**n**| af* N R . o
mil raquirad la famply will. limoaiag la duaa n*4 qualify aa a nil4ml uaidsi AH
. rad . Ply . 9 16 04 saw 201 la n*4 raqaiiad U ablaln an
quiitinanU while an la**fv*Uan 10*4 ) A
op Ally tin* N* 2 Alaaba Happing lktnaa la Imp an mill
Sum* AH Igli»»40il4] du*a i~< gianl ~CaY land* 107 Op Ally Oan Na 21
NOi'iiS TO IKIHHIONH
AppJuUd in HlaU v ItrayblH Hup 1)1
lip No 2906 Hit* Na 9 1121. 664 |'2d
124 119H6)
4'uilalaral rafaranraa 34 Am Jul Hlghl In bill gam* m» daianaa ul paieun

u prapufty. 91 AlJUd 1344
I*'uNk right* *4 reciaatwnal bunling,
Appliubibly of alala balling lit**** batung. wading, a* lha lit* in inland
lawae* alhar public ragulallana la bahing alieam |h* bad *1 whuh w pn.aUty
in puvala lab* or pund. 14 AldIfd 764 awnad. 6 Al.LR41H 1030

2d. Jiah A liaaw. | 44
3S1JJS. liama. | 14

Sec. 16.05.331. Klk farming, la) Elk may bo raised and bred aa
dumeatic atock for commercial purpoeea, including Iha sale of meal, by
a peraon who lawfully owni the elk and who holda m current vtdld
gome mammal farming license

(bl The department may issue a game mammal farming license fur
Ibe farming ofelk lo a person who applies on a form provided by lhe
department, pay* the fee established under AS 16 06 340, and who
proves lo lhe satisfaction uf Ihe department that the person

Il intends to raise and breed elk; and

121 poonesoea facilities for maintaining lhe elk under positive con-
trul
tel Notwithstanding oilier provisions of law, a license or permit
Horn the department, other than a game mammal farming license, is
not required in order lo import, esport, or pusseaa elk for the purpooe
of elk fanning A live elk may not be captured from the wild ur re-
leased into the wild without an ajipropnale license or jicrniil from (be

department
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hilthil A J.rl () miltiwvi itr». had pitul
oonviillen* Ivi having a I>i<iM gun
within lha uly and Ililliw driving whuh
if aallad 7iom hia apparaal afforta I* ran
duwa a dag with kia cat, r*.anting an an
Ilam lal nalura warianling mar* than lha

4 11.06 921)

lIvVfgt. Jilldan a Slala 1| App I3 Hu
Jhtl 1f il* Hn 77821 M | I* JJ 316 119SCI
lhalad 111 Nrlauo a Mala Sup ClI lip
N. 1*0 Ifll* Na 3*31. 387 PId 833
ltd di
ClLud in Sihnalivl a Slat*. (Il App lip

minimum ganatlira Umiardl v .Hala L
R Na 280 iKila Na 72121. 4*3 H2d 840
*
Sup CI Of M* 21S 41filaNa 44341.818 HMJI. liraan a SlaUu. CI App lip Na

Pit (2d IIMM
i*
Alipilad ia Ura>Ull v Hlata, Sup ClI |<|2’3|' Illm Naa 743d, 78881. 483 P 3d 214
Op Na till lilt. Na 22MIL. 111 | 2d 62V

Her. ICOSgyi. Personnel and equipment uarxi in exploration
work. Alaska rnidanU and equipment ahull lie given preference in
eipliuulion work loke done by Ihe depaitinent It | ch 9H SI.LA 1969)

Sec 1605903 big gam# photography contest /Rrpeulrd, t 29 rh
132 SI A 198+1

Article 7. General Provlalitna.

Serliim Derlluu
BOS Alim aillilliia priiliibilnd 220 gaamplrd ailiviltra
8111 Papally via tlafiniliana

120 Cartain ailaeiaiia unlawful 860 Title at Ihe rliapUr

826 Penally fur amlalluna

Sec. 1005 905. Alien actlvitiea proliibiteil. Alien ficrsonx nnt
liiwfully adiinlteil INnIhe Unitet! Stated are pruhilnled from engaging
in commercial fiitlung activities nr taking manne mammala in the
teiriloria) walere uf Ihe Stale of Alaaka aa they preacntly enat or may
lie extended in the future Ili I ch H5 SI.LA 1904)

loualaral reference# 23 Am Jui
2d. fiaii | tiara*. tl1 24 33 1
36A CJS. fivh. | 28

See. 10.03.010. Penally. Any alien person who violatea AS
1G0S 906 ia guilty ofa miademeanor, and upon conviction ia pumah-
able by a confiacatuin and forfeiture nf Ihe Hulling veaael uued in auch
violation, or by imprimjnment of any aticli pctuun for nut more than
one year, or by fine of nut mure than J lILIHWIL ur hy all or any two uf
" foregoing puniuhiiienla (I 2 ch 85 SI.A 19647

Sec. 16.05920. Certain acta made unlawful, lal 1riilchn permit
ted liy AS 16 OS - AS 16 411 or hy regululiun udupled under AS 16 05
- AS 16 40, n person may nut lake, poaneau,lrauu|Mirl, Hell, offer lo
sell, piirchuse, or offer to purchase fish, game, ur marineaqualic
plants, or any port nf fisli, game ur aquatic plunla, ur u ncsl or egg uf
fiali or gome

til

*o

> 16116 920 fls It AlIO tiAHk 116920

Ilii A |ieiHuu inuy mil knowingly dialurli. Illjuic. or dealtoy a notice,
Hlgnlitiard. seal. lag. aucrall. lainl. vessel, outiimoliile, paraphernalia,
equipment, building ur nlhet improvement or property of lhe depart-
ment used in lThe admimalraliun or enforcement of thia title except AS
Hi 61 and AS 16 62, or a poster ur notice to the publir concerning lhe
provisions uf this title except AS 16 61 and AS 16 62, or a regulation
adopted under thia title exrept AS 16 51 and AS 16 62, or a marker
indicating the boundary ofan area closed lo hunting, trapping, fiahing
or other special use under Ihix title except AS 16 61 and AS 16 62 A
person may not knowingly destroy, remove, tamper with, or imitate a
seal or tag issued ur used by the department or attached under its
authority to a akin, portion, ur specimen of fiah or game, or other
article for the purfioxe uf identification or authentication in accor
dance with thia title except AS 16 61 and AS 16 62 or a regulation
adopted under this title except AS 1661 and AS 16 62.

Ic) A person may nut import, pouoeis, transport or release in lhe
ulute live venomous reptile*, live venomous reptile eggs, live venom
lion innerla, ur live vi-iuiiiuoh insect eggs, except in accordance with
the terma uf a iH-rniil Homed under id) of this section Thia prohibition
docs nut npply lo bees aa defined in AS 0,/t 47 040 A person who vio-
lulcb tins «ulnm-cliuii ia guilty uf n misdemeanor and may be cited as
M-t out iii AS 16 05 165

Idl A permit required uiiik-r tel uf Iliia section may lie granted only
if, in the determination of the commixMonrr, lhe aigilicanl demon-
strates a valid educational pur[Hme fur seeking the permit A valid
ediiialional purpose incluilea display in educational institutions and
I zoos If 28 art | ch 94 SI.LA 1959, ain | .1 ch IIl) SI.LA 1970, am

ilk 20, 21 ch 132 SI.A 19841

11* 18HI1 OpiuliwiufillouMy [IUH>I hi
amendment auhatllulcd "AS 16 114 AS  miltifia auttiaeily «*** [[** gani*. lh*| w.
16 40* for "llii* chapter” m ** pl*r*» in  nunAMOtk animal*. ruU with Ik*
mb**iiimi 1*1 and "lhi* dlI* «irrp4 AS  Hoard ulllalin- a* implrmeBlad by Ik* 1)*
16 31 and A3 1832" fu “"thia chapter” parimenl atfiah and (ism* Aufual 28.
throughout aubmtlion Ibl and added uub 1979 (Ip Ally (**n

accltan* Id aad Idl Th* amemlaucnl alau Naitkai Ik* Hoard ul liaav* nut [11* tI*
mad* a minor punrlualwn insertion in pattmanlid tiuli and (lam* hoa |un*dic
aulweilion lal and a minor wwd maertinn  lion over dunwalK animal* Augual 28.
in Ih* foal ocnlaik* at aubaaclwo ibl 1979 lip Ally On

t.'ffrrl uf amendment#

HOIKS TO IIKt'ISIONb

"Mulialalcnce” drfrna* rrealeil auliwrliun !*« id lliila aeclliHl Stale v
mukir* aa reffulaUua* aduplod loader Kluak*. 3iili (1 dp No 3104 ifil* Nu
furmar AS 18M 138lhl keid coalrary 3 9911. 724 1'2.d » t* | IMMXI
lo mandate at' aubwrrlioN 1*1. A "*ob Stale may rrgvirs *ele*4*rri(o*I*|
aiulrnee* difrnaa treated ky the atala flaking p«ramnonl nphta ia Ik* aaa
court at appeal* Ui "remedy" tka Hoard id ked and luUal bvymd tka lhraa rnlU
tiama'a leiluir 1* edupl separate aulwi* luail wcit uratril ih 1k* krdriat aavarw
lenrc rexulalmn* under fucnH-r AH menl linaevrt, Ikal principle at Itderal
16113 23.vlil conllailltled ihe Irgtulallve cacllleivily ika »iiul picrludr *UU irpula
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nun foKrir faaoonra lit llia waifta
eivai llial aaaba.l Slala * H—mnatl Sup
Il lip Nu IU*iM *N » 25111. 5661*24
4% 1% 7t

CnfM<«maiil >f Ilir alala’a rapulaUxp
ahrma in mla*, maul* mg a*allup fiattl#*
arliuliaa in aaliaUmtanal walara naa
maillia Ui# at-hai# of Ik# alalc'a paanpa
lira 1# rrgutala aalialainUaial AalOH*
*Slalr a Sianiiiuki,S*ip I'l Op N# 111*
Illia Nu 26411, 666 P44 *2* iIM7CI

Aa I# canaualnlp |a atola refutation
ul «>U#t#rTtlo#l«l|KaMa« #*ea«#, aaa
Slala r HaaaainaAi, Sup Cl. Up Hn t*M
Illla Na 26441. (64 P 44 *1* lI»7«l

Citing iVia aacUan In an Ulnuaallia
lasi##4 ul lurmtt A 1 1*.** M * van not
tuaaanlbl# arrar. — (la# TkaaAara «
SUU.Sup CIl Op Na 30*it'll# Na IMI.
4071'14 1*411%66,. carl Aa.ia4.M4U S

(.'oltalaral ralaranrra. l'aoataaiwiof
Kama, or of aparifird hunting mjuipmanl.

Sec. 1806 925. Penalty for violation*.

Ai.aska Staiihis

1 16 05 9311

»_.M.*MI. S |1 15711, I* |. t4 44 647
liln*i
Applied in llitla * Slala. Sup I'l lip

Nu HIICilrNu 1&Jl, 171 1*44*11 11*641.
**anptrail v Slala. Sup ClI Op Nu I04A
It'll# Na 10.1*1. *44 P 4J *J* IIVF4I, Slala
a Hun4t.nl. Sup CI Op Na IU'i (Ma
Nu. 27*% 243* 24441. *4* P 24 *30
IAlaatal. 647 P4d ».7« |Alaata 1*7*1,
(iiaphill a Slala. Sup ClI Op Nu 1214
It'll. Nu 21(161. 646 I*24 444 112761.
txhu.Ui a Slala. Sup I'| Op No IKI6
It'11# No 4*111. 661 P 71 946 11*761,
Nalhanana a Slala. Hup ClI Op Na 1310
(Ftla No 2641). *64 P24 46* I1*7 (I

Clc#4 m UnitadStataa a S/lraatar. 606
* 24 4741*lh I'll 1*7*1. Wavaar a Slala.
Sup Cl Op Nu 1*63 (K ill Na 14461.600
P 24 126911'147*], (7uido a Slala. Sup ClI
Op Na 2741 Itila No 0*2). 671 P24
1277 11*4Ui

print, fan. aridiiu. of aiulaliun. Ml
AlLLH2J 1uvil

Kirept u* |irovnleil in AH

16 05 430. 16 05 720, 16 05 8.11. and 16 05 860, u |>er*uti who violate*
AS 16 05 920, nr a regulation adopted under lhia chapter or AS 16 20,
ia guilty ofa claaa A nuademeanor It 22 ch 132 SI.A 1984;am t 30 ch

14 SI1.LA 19871

Cftaal of anradnanla. Thr VM7
e«inoudmcnt oulnlllulw “Caiapi oa pro

tool oanlanrr whirli raad "llow avri. a par
run who nolataa arrgulalion adupu-d un
dar lhia chaptar lor lha rvgulaliun ol

ndad in AS 16 06 410, 1606 720.
16 Of* Mil. ond 16 116 M60. a* fm "A*“ al lha
Lagiuning of Ilia orilwn and daltlad Ifx

canimarual fiah.lira la aubjacl ta lha pan
alliaa aal aul in AS 1606 720"

Sec. 18.05.930. Eacaiplcd aclivitiea. lal Tina chapter doe* not

prevent the collection or eaportction of fiah and game, a part of fiah or
gume or a neat or rgg ufabird foracientific or educational purpoaca, or
fur propagation or eahiliilion purpooea under a permit which the de-
partment may lutie and preacribc Ihe term™* Ihrrcnf

Ihl Thin chapter doe* nut prohibit a peraon from taking fiah or game
during lhe cloted seuaon, in caae uf dire emergency, a* defined by
legulutiun adopted liy the appropriate board

tel AH 16 05 920 doea nut prohibit rearing and aule of fiah from
privute pond*, Ihe raiaing of wild animate in cuplivily for food or Ihe
rniaing of game bird* for lhe purpose of recreational hunting on game
hunting prro-i «e*, under regulation* adopted hy the appropriate

Imurd In Thi* niibnettiun. "animal*" include* all niiimul life, including

iiiHect* and bug*

tili

4 16 115940 flail ANil I1AHt t .06 910

Oil Nointnmralic aniioal* of any *|ierir* may lint tie tranafrirrd or
lioiiM|Hirtril from Ihe iilaile under lal of Ihia aeclion unlraa approved hy
Ilhe Hoard ol liame in regular or aperlal Hireling Animal. Iranaferrcd
or liainiporled under lal ol line acrtion ahall be animal* Ihal are err 1l
fled hy lhe deparlmelil lo be ampin, and unnecraitary to Ihe analaineil
yield managrmrnt of llir reaoune Eurh application for a permit un-
der tut of Ihia aertiun .ball be arcompaiiied by a .(element prepared hy
tin- department eiaimiiing Ilie probable environmental impact of thr
iiilion j

tel Tliih chapter doe* not prevent Ihe traditional barter of halt and
gume taken hy auliaialence hunting or flatting, aacapt that the com-
rinaaioner may prohibit Ihe barter of aubaiatence-takan fiah and gam*
hy regulation, emergency or olherwiae, if a deiarminalion on lha
record ie made that Ihe barter ia reaultmg in a waste of Iha raaource.
durnuge to fiah dock* or game populatione, or circuravantion of fiah or
game management program*.

If) A permit may not be required for poaaeaaing, importing or e«-
fHirting mink and fua for fur farming purpoeea (I 28 art 1 ch 94 HI.A
1959. am | | ch 7 HILA 1972, am | 2 ch 104 HI.LA 1972; am | 4 ch 82
HI.LA 1974.am |l 16. 17 ch 206 HI.LA 1975;am f | ch 20 SI.A 1976; am
5 13 ch 151 HI.A 1978, mu i 4 ch 23 SI.A 1983, am i 23 ch 132 SI.A

19841

mat!* M«uif4 lunnlitmi in Iha filal a n

<ro«ir<(«r«Hrea Kn Ugulnlivrin
Urxt and nAlnl lha artand aroUiMi

luil in (onnnIMn anlli lha rnacimrnl ul

tel o( llitia aeriion. a** | I. ch 1&l. SI-A Initiative Klaiory n fu li Cur
1916. in llia Tcfninnary **nd Sprcmt Arts It-llar Ot intent of lha 1%LiniM S pniil Com
of awdocaUuU, The [INf.1 miltee ini Suh-Mcnfr in ronnectioii «*ilh

ch Iftl. .SLA IWM tlIH 9&0). aea IUJH

..mendmanl ndd#d auUection <0
lluuaa Jutiinal p 11M

‘lhr 19M4 ainamhnenl in Hitdnlian lit

nouin to decisions

(futrird in Stair v .Srmtflmi. I'l  A>»
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Sec. 16 05.940. [Jefiiiiliona. In AH 1605 - AH 1640

111 "ngiiatic plant" meana uny apeciea of plant, eacliidiny. the
iioilir*. acdgea and true gruasea, growing in unianne ailuallcor inter-

Inlal halnlat,
121 "barter” mruna lbu cmhange or trude id lihh or gamu, or their

piirtH, taken fur auhtnalenrt- uwi
(A) for oilier fiah or game or lhrir part*, Ol
(111 for other f»od or for nonedible ilenm other than money if lhe

iiilionge ia of a liniileil and noncommercial mature,
<31 "a lamrd" ineiina cllhrr Ilie Hoard of flaheriea or llie Hoard ol

liiiuin.
07
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t i 1LVt Aiah*a .SiAiim.M t MillsHiu
ill "lOiniuerilul linli'MiM n" mean* mi inilivhlii.il who fialira com-
Inririully (uf.tjkr.v. nrullrrop!* 1n lakr fi-.li. ahi-lllish, nr nlhrr fiuhrry

iiw uun em(Ilir alule liy nny inrun*, und unhides every mdividiiul
IH»nl npcrsled fur riahmy; put/Hisr* who participate* directly
uf these row fishery prixliicln, whether

am rniiilnyrr ui oilierwise, however,

in indirriily in 1lie taking

[[.IITinputmil i* un share* ur **

Ilm . diTiiiilinn diM'H nut apply tu nnyniir alaoiid u licensed vessel us u
tiM Inr ni guri.1 who doe* mil directly ur indiirilly pnilinpulr in Ilir
i.iking, .nid llm f rni "tuilim rrriiil fi.xlicriiuiu® unhide* Ilir crew* u(

Irinlrr* ur nlhcf floating crall used iii Iraiu>[Nirtmg fir.li.

5| "rominerctal Hahing” mean* Ihr taking, linking fur, ur ihiium'u
mii uf fish, shellfish. ur olhrr fiahery re*u ¢ ru with Ilir intent uf
di*|Huuiig ul Thum fur profit, ur hy Hale. huil*i ...ulr, ur in ruinineruul

rhiiunrils. Ilir fullure tu have @& valid auliimlriiir |[wriinl in |[msxcniiiiin,
ifrripiiird hy slulule or regulation. t* eomiidrrril pimiu fin ir evidenrr
ifciinimerciul fiuhini* gear as s|im ifird hy regu-

nl iniiiiiirrriul filching

IL<Imu ia invulved iii Ihe taking, fishing fur, ui jmis.scssioii uf fiHh. shell
fish, ur uthrr flitli letuiurrro;

(fit "runintit.*liinrr" me.urn lhr ruiiiniiN xiuuci uf fir.li iiiul gume un

less S|H'I I, illy pinvidrd oilier wise;
171 "dipiilninil”™ mean* lhe Dcpurtiui'iit ul Fr.h jiul tl.unr unless
.pri Mindly provided ulhrrwiar,

till "dmin-Hiu' ni.imuiiils” include musk mi'll, loson, um!l rrindrrr, i(
ilu-y are lawfully uwiird,

tJl "dominie" tiieuii* the true und |[>eriiiiini-ul lullin*ufa peraun ftinn

which Ihr person bus in. present iiilrnliun ufmoving uml!l tu whirh thr

|iei'Hin intends In return whrnrver lhr person ihuwuy, duuucile may

lie piuved hy presenting evidence iicrrpliihlr In the Ixiurds uf fiuhrneu

mid gome;

I "fish" ineiilix nny h[H-lii-H ul Hipi.illc
Il uliy stage uf llu Ilir cycle, (omul Ill ur inlludiiced
linkr-h, ilivrrtehiute.

liiilrr.li, luverlebrutr, ur

dliip HIh L. i lulu

the stale, and iiicludi-H any puit uf such uipiulii
ui .im philinin,
which pn/ea uie uwurded fur

LEEL "lirli deiliy”™ uic.ins u coolest in
<.Milling fir.li,

1y21 "fiahery" intruns a s|H-cilic iiihiillilr.Ir.illvi* uie.i in wliu li u slie
mMil li-.hery lesuiure is iiiiuuieici.illy liken with N s|N-cific tylie ul
pi-.ii, hnwever, the Ito.ml ul Kishrlics in.ty dr.-.ignite n fishery In in

chide muie Iliiin une hiM ilfii iiduiinir.tr.ilive me.i. gem ly|H-, ur fi.sheiy
lesoiirce, in Hurt p.uugrupli "gear' und ‘type ul grin" have Ihr lliciill-
lugs given 11 AS 1ti 4] ttth),

uiu "fishing ilerhy assoriiitinn” iiieun.s .1 civic, M-ivirr. ur rharitiilile

1 fgiiliiaiill.ru 111 1he .stair, nut fur prciiuiiity piulil. wliu.se primary
pur|[Minr ia In plumule inlereut 111 fishing lur retir.illomil pur|xiu«x mid
w huh li.ih la-en Il eKislrlirc fur five yenis heluie .ipplyuig fur u |H-riiilt

UH

I i (1h Util Fish arm (cam* . Ifi 1S If411

under till* chapter. [I111l diM-u mil include an orgi ilutinil funned ur
opcrutrd fur g.iiiung ur gambling puilHiriea,
1141 "lihli ui guiur fanning" incnna lhe husnu-a* uf pinpagaling,

hieedliig, rinsing, ur pruduoug fish ur game in captivity fur Ihe pur

liune ul iimikcling Ilhe fi*h ur game or their produclo, and "captivity"

putilive mulrul, a* in a pen,

euehmed It) 1

lueana having lhe fiah ur gume under

|Hinil. ul an aiea uf loud ur water whuh it completely
geiiei.illy escn|x- piind li.mier,

1151 "fInli aloek™ nii-pnx u apc-cir*. aubH|H-eir*, geographic grouping

ur oilier rulegury uf liah nianageiihle a* a unit;

I Mil "llir deuliug" nieaiia engaging in the huiinraa of huymg, aell
mg, ur trailing in minimi akina, hut due* lint include lha tale of aiiiuuil

akin* hy * trapper ur hunter who ha* legally taken ib« animal, ur lhe

pvraon'a own use,

117) "game" nienim any «|>ecica uf bird, replilc. and maminul, 111

1lulling a feral dutnexlir nnitnal, fuund nr introduced in the alale,

except domestic birila und mammals; and game may be claaaificd by

regulation a* log gume, arnall gume, fur hearer* ur other calegoiu-a

considered c-HM-ntiul fur carrying out lhe lutenliun and purpooea uf AS
mMi11s - AS Midi)

1I1H1 "game |[xipulaliun" jiiic-unx u group ul game aiiimula ufa single

niaiiageahle ua a uml,

speiicn nr auhgruup
uf gume under AS 16 05 AS

1191 "hunling"” incutia thr Inking

Ili 41) und lhe regulation* adopted under thore chapters,

12111 "nonremdent” mean* a |[x-r*un who ih not a reaidenl ul Ihe

stale,

(211 "rionicsldeiil alien™ liieuua u person who ianot u ciliren of Mil

United Stale* and whose permanent plute ul ulxxle ia not ill 1lhe

Umled Siale*.

1221 "operator"” tueuiio lhe ludividual hy low niude ru*/MinNildc- for

Ilhe operation uf lhe ve.sxel,

ftahiug"” nirun* lice taking, flailing for, or poxae*

1211 "personal uae

Mon of finfiah. ahullfixh, ur cither fi.shery resources, hy Alaaka reai

denlH for peraonal utu- and not for *ule or hurler, with gill or dip net,
aeiue, fiah tvlieel, lung line, ur other meiiiiH defined hy Ihe Hoard of

Kmheiich;
<21 "re.sidrnl" niexiia o [>erson who for 12 Cunt.eeulivu months bus

enuinliiinrd u |x-iniaueiil pluce uf alxxlv in lhe Mule nnd who im~
iiuilitivully maintained u voting rchidence in lhe slate, und in Ihe case
uf n partneralup, aMUK-iation, punt slock company, lruat, or curpuru
linn, "resident” mean* one thal him it* muin olfire ur huathpuirlrr* 111
Ihe ulule, however, v ineiulx-r uf the iiuhliiry xervire who ha* been
hlulloiic-d ill Ihe xliile fur lhe pieceding 12 consecutive month* la u
reaidenl for Ihr purpose* uf till* puriigrupli, und lhe deliendenl uf u
rcHIlleilt mrmix-r of IThe militury nervier, who lihh Iwen living ill the



<« ILNF. (1* \I «Sb* SIAIHUt IRl
sl.ile Inf Ilir |.ir.eding ye.tr In « resident hit Iporpie.eii ul ilim
150 liziil At onil JLIHIMAE will, inoail tain’ll Tull will. Ilir our year Im»
lituinIntlirii a [H UL T JilMtee ul aluiilr m the mule is a resident fur

Iir pnrimtte» ul lun pnr.igrupli,
jtil "rural .ina™ uremia u nili.liiuilily ur arru ul Ilir xlole iii wimli

AS

Hi -10liy an rnlurrr-mrnl ur inverdigalive ullieer ihurged with riilurir
mini ill 1lir fiah and game law* of lhe alalr,

12/1 'V|Hirl fishing" meana Ilir taking ul ur Mllempfttig In hike lur
personal um-. und nnt Cor aale nr barlrr, any Iresh wuU-r, ru.irinr, ur

Imr with Ilir line allarhed lo a pul* ur rod whu li ia held nr Ihe liund or
I'liHuly allrndrd, or hy oilier meana denned hy Ihr lluaid uf Kiahrrieti,

Him "aiihaiblrnre fiahing" meana lhe taking uf, fiahing fur, or |xm
Me-aaiiin nf fiblr, ahrlUiah, ur ulher fiaheriea resnuriea hy a rraidrnl
iliiiiii. ili-il iii ir rural area uf lhe alale fur aiihyialri.ru liars with gill nel,
mm , list, wheel, lung line, ur ulher inruns defined hy lhe lluaid ul

fisherii-h;

session nfgame hy u resident domiciled ill u rural men uf Ihe ululc fur
MIliMSIfitie n.ars hy nii'ima rlefilied hy the Iliuird uf (unite,

Ir.idiliumil uses uf wild, renewable resources hy a resident dutnicilrd
ili a iur.il urru ul ilir ulale fur dire.t |teraoiiul ur fiimily consumption
us fuisl. shellrr. fuel, i lulhing. liuila, ur Irinis|Miiliiliiiu. fur IThe making
und billing of liamhei.ill urliilrs m|l uf riumahhh- hy prudutin uf fish
und wildlife resources Inkeii fur personal ur f.uiilly tnnsiiinpllun. und

rolIniliijilion, in tills parugruph, "fmnily" ine.lim |m-isuiih rrluled hy
lilihnl marriage, ur .iiluplmn. and a per.sun living ur Ihr huusehuld on a
IH-rin.inriil h.rxis.

IJH "lukc" means taking, pursuing, hiinling. fishing, trapping, ur
in mie manner ilislurhmg, rapturmg. ur killing ur alleinpling In luke,
pursue. hunt, lisle Imp. or in any maimer rupture nr kill fish ur game,

t'1i "lLisiileriny™ rui-.iiis tanning, imiiinling. piucebsing. ur ulher
liealmulil ur |irel|i.il,.1uii ul fish ur gume, ur any p.ul ul fish ur gnine,
as a trophy, fin iiiuueluiy gain, uu hiding Ihe receivmg uf the fish or
game ur pmls of fish ur game fur such purposes,

L'L'IY "liappn.g ' means lhe taking uf mammilla ilrtl.nrd hy regula-
lion Iu Ik liii l.e.m is.

CMI “vessel ' nr.-.iriu u llu.iliug nail [Hiwricil. luwi-il, ruwi-d. or ulli
erwise prii|H-lleil. whuh is used lur delivering lauding nr lukmg fisli

n

= 1ill". Util FIM ANI tJAMI 1111501

will.in The ynrib.hrturn ul Ihe stale, lull d.H-a nut unhide aircraft 11 |
ml I rh 05 SILA 1050. mn Il | 4 «h 131 SI.A 1060, mu I I ch il
SILLA [Otit. am I, 2,h 102 SI.LA 11*61, | 0 art I rli 91 SI.LA 1950.
um t 21rh LI SI A HIM*~ mn I | rli 160 SI.LA 1062. am || 13, Il .1.
31 SILA 106 I. mu I 2ill 32 SI.LA 106H, am | 3ch 73SI.LA 1070.am I |
rh 01 SI.LA 10/0. mn I 4rh IHIL.SILA 1070.am | 1ch00SILA 1972. am
* 5ch 82 SILA 107*,am Il 26. H2rh 127 SI.A 1074;am Il IH - 20 ill
206 SI.LA 1075, am | 12 ch 105 SI 11)77, am *| 14, 16 (h 161 NI A
107H, am | I ch 7HSI.A JV/O. am | »l» 24 HILA I'MO(1 4 ch 74 SILA
IUH2, mu | 24 ch 132 SILA 10H4, 11 9 Il ih 62 SLA IW4>, «m

4 6rh 76 SI.LA I0H6I

Hrw*ganiivd in  driit dnmiiilrd in « rural atta at llia
«4aUu." aukatiluud "in* fat "fa* tha put

puora oT prrording "IliM paragraph," 4a

HfkUr'a nuira
198.1and IM | lu alphalnliia Ihr define*!

I*iin#

Pirix[ii[tli 1'il mm matlt) aa para hud rall" prwadtaj >iuaa ralaud,"
giaph IMi K#uuiitL«f«d in 19fl4 siahaliluud "a- fat naaympraradiug "fat

K ffrrl at aaaandmaanla Ur lIW4  a3* |iving" ami awWtiluUd far
mHMfulmenl MiUtiluU~ "AS 11906 AH  “\ithin" pcacedtag "(ha hauasheid.” rnd
16 40" fur “lliM rhapUr” In Iha ml_'UdUt acUrd paragvapha (4). (111. lit). IS3I. 126».
I*try lirt)juala and “araniatAa (Hi. 11Al and 129)
»»ml i'/Oi, in paiagraph 19». aoLatiluLfd "in Tha aacuad I'Mf amandiuanl addrd
vertebrate. at amphibian’ faa "invrru h .

K . L iy t paragraph 112

lualia and ainptnliiaila” and =" (a flwglalaliva hUtory rapartr Kitr re

et /08, 7 2090 puran ch 2. WiA 13 NlGSUNSs U
|*ail ot atxh aquatic finliah". icwuidrd Ika cml. arr ItiM llatac Jaurnal, p 169 I'm
e e ttp*nl in. ch 127. 81 A 1974 tHCHIin 917
rnnirnu nt|*aialiayk 113». inaaiud "icp
lilr” nrai llia beginning id paragiaph 1141. *m Sr. art 1174 Ihuw Jaurnal, p hSl
9 g id paragiap S

inUltluL'd "ikftac rkaptcra’ (uf *M" in Opiniona of aflornay gcnaral.
paragraph ti6». auhetilulrd “lina para I'aragrap‘hA:U.IIdm nol»g‘ranlapamal itat
giaph® ful *(hia iliafHai" lit line* platra drnl |Mivilrgr* la military prraaunrl
in paiagraph 119% inarilni "tf felkimiiij 1944 Op Atly tirn Na 2
‘Inking” in liaiaKia|*k [22». dricuil lot Talm ‘cuaUmiaiy liada" aa utrd in thrfi
ilir pUl>*Ma at this chapter’ pcfecnimf  Nilion atauhatalcme uaaa’ allawa (of rif*
“th*ra not inctudr aiMrart” in pafiftapk llrd rachaitgra fur raah Ukcr than fur
1271. and repealed )>«rajrapk i2MI. dcfin portly paraartal at family cnaiumptwa
mg “viailur " 1961 Op Ally (felt Na Il

""" Orltniliun  al ~auhai«4mca uvat* im
li-rma of “cuatomacy and Iradiliuaal u«ra”
of wild, rrnawahlr rvaouicaa nrflacU |ha
atjualmg of "auhaiaitntt oaa" with uaa I*y
final rraitlritta 1961 Op Ally thrn N*i

tJHi innrrtrd "hy a acauJent tkxincilni in a
iinul art * uf the alalr.” in paragraph I.hi)
mwrlrd ‘iioncamiiicrdir prnfding “fua
Inmaiy.” diliud "in Al«aka” pcrcrding
"t»| wilt), reitrwahlr.™ m*rala*<| 'Ly * i«*n 1

NOIKS TO IIMTNIONH

runalrurimn uf “rummrailnl  ft Op Nr* 2% Ilitr Nim W Ifl 7IHI

undrr tormrr law. i*rc  74101. &J6 I*2d 11'8 HI8&I
i’iird in Slairv v Horace Mann fna

I'u.Sup (It Op N« 254H tfila Nu 6472»
649 I* 2d 9.17 «19821. SlaU a f.luaka «
AP[* Op No 4M» ifilr Nu A 2101. h'm
1'2d 174 11tfH'ii

lur
fualirnaaan*’
M«flinaa ii & Mitllaiu y. 12 Alawka ivs, tlb
f Sii*p 76 11l Alatka 1949*

Modulation k«M Invalid btrmuar in
«iinalalcnl aUtufory law S*r MmJi
mill * AltankmIKr*t nl fiah it Orillia-. Sup

71
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Sec. 1U.05.1150. Title of Ihe ch

Ilir fish and Came Code <1 I art I rli

N oits to

o

|

4hapUr w|wfMKj*i fadiral la*.
Whbrn llia v*»wur arlklti 4 Ik* atal* law
lhovidim? ft* iKa «dmi»f»traM*«. Maaafa
eeHriil a*4 (MiHfvilim a/lU bm! wiMltfa
b*««mr aifrfhvr. mU 4 CanffHa a« ika
cem* oub*#«l wait M||«a 4 May fccc*
Mdlikalla Indian CmlwmM)!, AhmUi
Wind AfMivt v fcfat, 87 ClI Op Na
43 iFila Not 21 - 2J» M | tU 841
IliNill. aafalrd and nwindad at atwW
giwunJ*. 349 Ua 4b.tl1 8 Cl 662, 7 L
EJ 24 647 (IM Ii

Tlavra ¢ na laitimaiMO in [Nt Alooka
NuidwmJ Act of ta Mltal lkot M|r
llImiod StaUa <4«iiinM4ral»oai uaitr lb«
fammiKial fUhtry lawa it cainad aut */
ta» iKa aUle Kad Uan cailillad a* rapiUa
of i m own iuanag#m«fU kivtlakatla In-
dial* t'urr.munily Anrwiir lalanJ IUarrv*
Egan. Soy Cl| Op No 4diKikNat 31
1. M2 I*3d 901 IIM Il. voaoltd
iimindfd ini otktr nioundi 349 11 S 46,
M28 CIl 652. 7 1. Ed 2d 642 1IN62)

|fp>*i Alaako a adnu*«iiH« i*n January 3.
196H. Iha Alooka gama lowa and otlo rag
ulalmg comaurma) Aaliinao at "Irrnlo

Sr.wnjcs | K>0S USD

apter. Tin* chapter may be cited ei
91 SI.A 19591

iSiithion9

rat) Itwt," cmlinuod 10 luna, bail wart
modiAad by Ordintiwa No J of IK# oUlo
fonaldilulnm yrokibtli.ig Iha uao of (Yah
Irapt ftit Iha taking of aalmon for roaomar
cial purpoott and by lha Alaako Canalilu
iMt, arl VIII, | 15. providing (htl "no
ttcluaivr tight or apcual privilago of fiah
try ahall ba rirotrd or oiMhariaod in (ho
natural wauUri uf Ilia oloU “ Thty wort
harihrr awdifiad by lha anoclmtnl by Iha
flrtl oLala lagiolaluit of o Itw making il
unlawful u am i. wwwr or nvaintain fiah
Iropt 181-A 19A9, ih 171. too' by « laUr
omorinMnl ISIA 1969. ch M | making il
unlawful U aptrtU Aah Irapa awd pro
acnbiag ptnallirt lharrfor (Sot AH
14 10070 14 10 HOI Mtllokallo In
dian (.‘atwinunily. Annalte hdtnd fUacrtc
v hgan. Hup ClI Op No 42IKiUNao 21
«H 231342 V 2d 901 11961). vortud and
romaodod on «4har groundt. 349 1) S 45.
02 S Cl 652. 7 1. Ed 2d 642 119621
CHrd in WhiU v Alaako Com Eiohar
ira Entry I'omai'n, Sup Cl Op No 2793
*Ella Nu 6296). 47A I* 2d 1.119 I19H4I

Chapter 10. Fiahcrieti and Fishing ttegiilutions.

Arlirla

Inlaifrranro with Slrrmiw ami W»itr» ill

l'iah Trap# and (llliyr Illigal I tailing I>avit«a ill
If 111 175)

litrnng Kp«wn ill 16 10 172

MigvoUry fith oimJ Hltallfioh 111 16

l'urrhooa of Kiah ill 16 10*266 -
f‘omrwarciol Eiahmg la»an Ad ill
*tmon IfaUhrrtra ill 14 10 375

|

2

1

4

5 TranaparUlmn uf ftah and Shallfiah 111
f

7

Q

Eioharica Enhanrriuanl Irtan I'rugram ill

NO IEH 10

in Siuli*. NS E Krgmu.il Aijiiu
Ciillurr Awn v Ain Sup I'l Op Nn

Cullalrral rrfrremra JIA 1S

kith. A 1J cl art)

16 1tlilO 16 100551
[I» IUU7H 1G I LItit

10 100 - 16 102101
16 10 240 16 10 2501

16 11)'294»
14 10300 16 10.1/m

14 10 4761
161H64K) 161lUG2UI

DECISIONS

JHM II'ilr Nm  MWif*. MMfi 514*21. G4AG
I* 2d 20.1 11992«

Kisii AND <»AMIC .6 10020

 Hi 10010
Article 1. Interference with S(rcnrai and W ater*.
«in luua Naalun
40 Oupailna uf awary rocaivrd fur

10 InUifaranta wilh oalmun opawmug
alraama and waurt
20 lirwundt for p«r»iil or luanoa

finaa and paaalliat
50 Canatanlioa a# AS 14100Id

30 VmUtiaa of AH 16 10010 14 10940
14 10065 66 1wurftrtfKi wilh cammartial Polling
gtar

See. 10.10.010. Interference wilh sslasoa spawning ilnini

and water*. A |wuon may not
111 obelruct, divert or pollute waters a! Iha tlala, either frwh or

ualt, utilised by salmon in lhe propagation of Ihe apaciaa, by Calling
trees or limber in Utoae walera, caaling, paaaiog, throwiag or dumping
any tree limbe or foliage, underbruah, atumpa, rubbish, earth, stones,
rock or other debria, or paaaing or dumping aawduat, planar shaving*,
or oilier waele or refuae of ony kind in thoee walara;

121 erect a dam, barricade or obstruction lo retard, coneerve, ini-
pound or divert theae water* ts prevent, retard or interfere with lha
free ingress or egreaa of salmon into lhaae walera in the natural
apawning or propagation process,

Cl) render the waters inaccessible or uninhabitable for salmon fur
limt purpose without first applying for and obtaining a permit or
license from llie Department of Environmental Conservation The ap-
plication shall set out the name and style of Ihe parson or concern,
describe the waters and location, and slate in particular the plana,
purpose and inlenliim for winch Ihe application is made. (I 39 2 31
ACIL.A 1949, ain | 12ch 117 SI.LA 1949;am | 6ch KM SLA 1971. am

§ 12 ch 209 SI.A 19751

I'ollalers| references 3A Am Jur
2d, Kieh anti Item*. 11 2921
3CA CJ3,Ink. Il **C

Oplsluns of slUiTwcy general
Tlirra IS It. ittnflirl between AH I1* OS 11U
aitd lhia aeclion Msrch *. lUSJ <H> Ally

(ern

Sec. 10.10.020. Crounds fur permit or license. If in llie judg-
ment of the Department of Environmental Conservation, the purpose
of the applicant for the permit or license ia In develop power, obtain
wuler fur civic, domestic, irrigation, manufiicturing, mining or other
purposes tending to develop the natural resources of lha state. lhe
department may grunt the permit or license and may require the
applicant to construct and muinliiin adequate fish ladders, fishwaya or
other means by winch fish may pass over, around or through Ihe dam,
obstruction or diversion in the pursuit of the propagation or spawning

process il 39 232 ACI.A 1919. um « 12 ch 117.S1.A 1949, .mi | fich

KM SILA 1971. am » 5 ih 21 SI.LA [9H5I

7.1
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t K Ai.amia Siaiiiics i 1(1m);i70

S«t. 16 10343. Special account established. (ill There is eslub

la-.liiil hs a sjmiib| arrnuiil within (lie commercial fudiiug revolving
lean liiiiiJ Ilit- furecloMire rs|H-nse ucruunl
« (In /Wejiea/rd. § 72 ch 113 SLA 19321
r It) The roiiiiiiiuiuntr may espcnd money credited in the fbierluaure

i-ipcnse account when necessary lo protect lhe stale's security interest
in collateral mi loans granted under AS IK.10 3(H) — 1C 10370 or In
il'drny rsprnscu incurred during foreclosure proceedings alter a de-
limit hy an obligated 4 ch 83 SLA 197H, am | 72 rh 113 SI.A 19H2)

Sec. Ifl.I0.3M. Adadofotralion of fund. The cnmmiaaioner shall
iiilmimaler Ihe loan fond. (I | ch 134 SI.A 1973)

Sec. Ifl.I0.35S. Disposal of property acquired by default or
furecluaura. Tlie department shall diapoae of properly acquired
through default or foreclosure of a loan made under AS 16 10300 —
16 10370 or former AS 16 10 6M — 16 10 730 Disposal ahall be made
in a manner lhat serve* the beat interests of lhe stale, and may in-
clude Ihr amortization of payments over a period ofyears, but may not
be by leaae If Il rh 77 SILA 19851

In AS 16 111300 — 16 10370

Sec. 11110.360. Definitions.
Fisheries Entry

I1) "commission” means Ihe Alualca Commercial
(omrniasion;

13) "commissioner" means the commissioner of commerce and eco
mimic development;

(3> "debtor" means an individual commercial fisherman who either
initially conlrucla for a loan under AS 16 10393 - 16 10337 or as-

Homes a loan as provided in those sections;
44* "department” means lheiDeparlment of Commerce and Eco-
itunir Development 1l 1 ch 134 SI.LA 1973; am | 5 ch 63 SLA 1976)

1,'roM fsTsrsnrrs. Kiu furthsr dtli

HevUor™* sots* {Uoi(<uuw4 in
mlion*. *r* AS lillLMMO

list] U *l|iliaUllw Thr M ind Isrm*

16.10.370. Shurt title. AS 16 10300 16 10370 may be

Sec.
I ch 134 SILA 1973)

cited as lhe Commercial Fishing loan Act If

Article 6. Salmon llatcheriea.

Srrlion Serliiia
315 Kftflunal Million flirt!) 443 I)«paitfnt tit D Miilitiiic and mupcia
3M> Rdftonal MMKialioflM I
400 P«nwiU (or mimon h«lIrhrr»ra 445 Egg eourtra

e " . ]
410 II|»f|_K|fI kefrtf prrna}ll iwuim f 450 S<W of Minum and Minum tgga by
4r0 LW ilkm Ul » permit hal« hrry
430 Allrralf . it'n ih irviditli o .

Uir;”:?I unpritn i irvidition 4bO IfvapMImhi id ItM Ithiry

47(1 Annual tepul

410 KrgutAliim

I (HI

f 16 103/5 Fimii ahii (Jamic 10 400 1

I mu reference* tin legialalite 1U19 Teisjwesrr sod iisnial AcU *nj Ur

IunJifig$ fliid (Hiipar ul AS Ih 10.175 autvea
16 1fiw . utr 1,1, f9SI.A 1979 in Ihr

See. 16.10.376. Hegiunal salmon plan. The commissioner shall
designate regionn of the alale for the purpose of salmon production
and have developed und umend uh necessary a comprehensive ualinnn
plun for each region, including provisions foe liulh public and private
nonprofit halchery ayslyhis Subject to plun approval by lha commie-
atoiier, comprehensive salmon plans ahall Iw developed by regiunul
planning tearna consisting of department personnel and rapreaerita-
lives of (he appropriate qualified regional associations formed under
AS 16 ID360 If 3 ch 161 SI.A 1976; am f 3 ch 164 SLA 1977)

Sec. 16.10.360. Itegional associations, la) The commissioner

tdiall uaaiat in and encourage the formation uf qualified regional aaso-
riiiluina for the purpose of enhancing salmon production. A regional
association is qualified if Ihe coinmisaioner determines that

11) it ia comprised ofassociations representative of commercial fish

i-iiiien in lhe region;

13) it includes representative., of other user groups interested in
fndicriea within lhe region who wish to belong; and

3) it possesses a board uf directors which includes no less Iliun one

n-preaenlalive of each user group lhat belongs lo lire association
Ib) In Ibis section "user group™ includes, hut is not limited to. sport
fishermen, processors, commercial fishermen, subsistence fishermen,
und representatives uf local communities
(cl A qualified regional utiuociutinn, when il licconira s nonprofit
corporation under AS 111 30, is cbtuhliuhcd us u service area m lhe
unorganized lioruugh under AS 39 03 030 for lhe purpose of providing

sulnion enhancement services Il 2 ch 161 SLA 1976, am | 3 ch 69

SLA 1979)
Nines TO IIKtUNIONS

2IKS 1111, Hi* WO. WHS. M 12), SIS

Clwd ip Slalr NSC Ht-ainnul A,|US
1A /0il iI9H2»

Milliue Am’h v AWi. *1 M|» No

Sec. 16.10.400. IV rmits for salmon hulilierie*. la) The ciiinmiK-
sinner or a designee may issue a permit, mihjecl lo lhe restrictions
imposed by ntatute ur regulation under AS 16 10 400 — 16 10 470, lo
a nonprofit corporation orgamred under AS 10 20, after the permit
application hau been reviewed by lhe regional planning (cam. for lhe
conslructian and operation uf a salmon hatchery
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IIn* iis-oh Qillull Ihia. liy resolution, declared there ih a need fur llie
utilhorily tu function, given il llir Hulhurily to (unrlmn unii appointed
Ih-iihiiih lo serve as llie iHiuid of commissioner* of lliu autliorily The
numtier ol nirmlier* ul lhe hoard of cornin'Mionrra, lheir terms uf
ulfire and Ihe filling of vacancies in oilier ahall he determined hy
yrraolution of lhe governing hody uf Ihe association

tel The regional aalmon enhancement authority has jurisdiction lo

n|>eralr in all or part of lha operating araa of Ihe individual aaaocia-

lion 1l 17 ch 154 SI.A 11*771

|
Sec. 16.10.610. Tar exemption. lal A aalniun enhancement on

lhnnly i» eiempt from payment of laxea or aaaesenitr.a fur a period of
2U yrara from .lune 24, 1977 on properly owned hy llie authority
which in used for salmon enhancement purpose*

thl All nhligationa or liahilitiea of a regional aaluiun eiihaucerneiil
uulliorily remain ila own and ara not obligation* or liabilities of lhe
hlutc 11 17 ch 154 SI.A 1977)

Sec. 16 10.620. Power* of lhe authority. A Huluion enhuiiceuieut
aulhurily lias lhe general power lo

111 adopt, alter and use a corporate ae.il;

121 prr.-ribe, ailopl, amend and repcul byluwr,,

13) aue and sued in ila own name;

14) appoint officers, agents und employees mid vest them with
IMiwers and duties and lu fix, change and puy ronilien*uliuii fur Iheir
m ivices as lhe aiillionty may determine;

tSI borrow money, make and msue notes and oilier evidences of
inilehtcdueaH of Ihe authority fur any of its corporatepurprates and to
neiure payment of its obligations hy pledge of or lien on allor anyof
ilir assets, contractu, revenue and income,

|61 make and execute agreements, contracts and other instruments
necessary or convenient in lhe exercise of its powers and functions,
including conlrucls with any iwraon, firm, corporation, government
agency or other entity;

171 receive, administer and comply with lhe condition* and require-
ments uf un appropriation, gill, grant or douulinn of prolierty or
money,

Ibl invest in reinvest money or funds held by Ihe autliorily Il olili
gallons or other securities or investments m wliuli hank* or trust
Companies in lhe slutc may legally invest funds held in reserve* or
sink lug funds or luiids not required fur imuiediule dishuisemenl, and
in coilil'irales ol deposits or time deposits,

19 acquire, hold, use, lease. Hell or otherwise dis|Hise of property Oi
any kind, teul, |H-riainiil or mixed or any interest in it.

lift

t 16 1U 651) Kish anu Cams 1 ..20 oyt

DO) do all acta and tilings necessary, convenient or desirable Ur
carry out the powers grunted or implied in AS 16 111600 — 16 10 620;
1111 adopt, amend and repeal regulations necessary It 17 ch 154

SILA 19771

.Sees 16 10 6511 16 10 720 f-'mhermens mortgage and not* pro
gram /Weliea/ed, # 72 rh 113 SI.A 19621

Cliuptt-r IG. KifllttVieu Experimental laboratory.

/Ifepeafeif, 4 "9 ch 132 SI.A 196*1

Chapter 20. Conuervation and Protection of
Alaakun Wildlife.

Article

1 Slate llame KOugc. 111 11i2001d 14 20 0*01

2 Walrue Islands SUU <ia*M ttandualy 11l 1S SO0*0 IS 20 1401
J MrNnl Hirer Sub llama Sanctuary 111 1S 20 ISO 10 20 1701
4 Endangered Species |11 1h20 1*0 16 20 2101

6 Stale Hanes Areas H9 IS 20 TOO 16 20.7*01

5 Kiati and (rams Grilica! lIlcliilal Alraa Il 1S 20 MSI IS 20 6*01

Article |. State frame Hefugea.

Srrtfem Section

ID  IrTtflalnllve ircutfliltliui 39 Cfcaimt'a »wW MigiaUfy Wnltf

il % fowl Ra-fugi-

30 fMuftfl* r«t«Miflhrd 40 Kel ukli liudu

32 I'fllirxf llay Mala Slut* Kr( 60 Multiple Imml um
itgs bO SubsntMion ul plana «iml

14 MrntWnhall WclUihl. SlaU fSaiiMr Irons
LHrg* 70 K«lalwfiihil) lu other lawa
StU4lIns FlaU SUIr Refuge 00 Definition*

Trr4ing Uy trials Cams Refuge

2k

llaparlinenl of hdi and Game, as Nu

fur
mater 8. IMS Op Ally Gan

Oplataoa at allarnay general
a dtacuaiuan of lke sulhuftly uf lke IW
partmenl uf Nalucal Reauunra and llie

See. 16.20.010. legislative recognition. Tin; legislature recog-

lure* that
1) lhe Hlote Inis jurisdiction over all fish and game in lha atate

except in those areas where it ho* assented lo federal control;

121 Ihe stole has nol assented Ut federal control of fish and game lit
those areas which were set apmt a* National Hud and Wildlife Kef
ugcu while The alHte was a Umli-d Slule* territory.



Svc. 16 20 DIM) legislative findings. Tin? legiahilure letognues

Ii.it
I i Wulnn Islands arc lhr suilr renisiiuiig plute in Ilir nlsle
where wultuses annually haul uul on land anil all similar "hauling
gCyumls” in Ihr alalr whuh wrre fucmerly ulih/rd liavr Iwen shan-
itiinrd hy walruitra due lu rxrraar'e inolcatutiun and daughter,
f.1l Ihr Walrus Inlands are uninhahilrd, and Ihr waliuiira fietpienl
mg llirin are mil required hy Ihr blule for milininiciiic uliliialinn,
1.1 Ihr Wulrus Inlands have grral ini|Mirlunrr ua a irlirat fur lhe
I'nrilic walrus frum(Aie standpoints uf conservation. mieiilific value,
and luurial inlrresl;
Il Thr Department of Natural Resources lira taken appropriate
iti'liun lo achieve transfer of till* in Ihe Wnliua Inlunda lo Ihr alalr

If 1 ch IIS SLA IMill

Sec. 16 20.100. l'urpoee. Ilia purpose uf AS Hi20IH
11)2(1 140 ia lo protect the walruses and other game on Ihr Walrus

Inlands It 1 ch 115 SI.A 1960)

Sec. 1020.110. Sanctuary established. Thu following land areuu
in llrmlol Day and adjacent stale walera are eHlahliahed aa a stale
gome samtuury lu lie known aa ihe Walrus Islands Slute (iaine Sanc-

tuary

11l Hound Iblund,

12) Crooked Iblintid,

131 High Ini.mil,

Il Summit Island,

ISI The Twins;

161 lilach Hock If 2 ch 115 SI.A 1961)1

Sec. 16.20.120. Authority lo a:jminister. The Imi,iiils may adopt
leguhilions governing entry, development, construction, hunting,
fishing, and all other uses or activities nol in conflict with AS
16 2'i 1dO and Hi 20 1tO for the purpoae of preserving lhe natural
habitat and the fi.di and game of the Walrus Islands Stale (fame

Samtuury It d ch 11S SILA 1960, am t 26 ch 206 SI.LA 1976)

Sec.
velopinenl in [N-rnulled nil The W.ilrus Islands Slide llaiiie Snncluary

en niTurilauce with slule or lederul lawn und regulations, subject lo Ihe
liimlulions ul AS 16 20 MI) and lo additional liinil.ilinnn jointly deter-
minid liy the riiuiutihsiiinrr of naturnl resoun ea and lhe eominibniuner
nf fibh uml game to iin.sure compatible multiple land iim- prucllcea. It i

th 115 SI.A 1961H

t 16 20 MO KISII ANU itAMK f .1160

Sec. 16.20.MO. Hale and lease. l.and in the WalniH Islands Slslv
liaine Sanrluary may nol he sold Il may lie Irasi'd only as mineral
land as aulhnriied in regulations of lhe Department of Natural He
nounes (f 6 ch 116 SI.A 1000)

Article 3. McNeil (liver Stale Damn Sanctuary.

Hffliim
1641 Samtump r«lwl*lit)n )
1JIl Applicability oi irilwi Inwall

See*. 11.20.110. Sanctuary mtablUhed. The folluwing dcacribcfl
aira and adjacent stale walera are eslubhslied aa a stale game sanctu-
ary lo bo known as the McNeil River Slate Game Sanctuary;

llcginning at lhe NE corner of Section 13, T 12S R 30 W, S M,
westerly along lhe seelion lines to The NW comer of Section 10, T 12 S
it 30 W. S M . thence southerly along lhe township boundary to the
SW corner of T 12 S H 90 W. 8 M . thence westerly along the north
boundary of T I3SH31 W.S M .lo the NW cornerofT 138 R 31 W.
S M. thence westerly along ihe north boundary off 13 S H 32 W,
S M, lo the NW corner nfT 13S H32 W, S M, thence aoulherly along
Ihe weal Imuudsry ufT 13S R32 W,S M ,lo lhe SW corner of T 13S R
32 W, S M, thence southerly slong Ihe west boundary ofT M 8 R 32
W. S M . to lhe SW corner of Section 30. T M S R32 W.S M. thence
easterly along the auction lines lo Ihe SE corner ufSection 27. T 14 S R
32 W, S M, thence northerly slung lhe sectiun lines lo lhe NE corner
uf Section 15, T M S K32 W, S M, thence easterly along lh« section
lines In Ihe essl bounduiy of T M S R 32 W, S M, thence northerly
slong the east boundary of T M S 1t 32 W, S M . lo Ihe NE corner of T
M S K32 W,SM ,ihenre easterly along the aoulh boundary ofT 13 S
It Il W.S M. to the SE corner of T 13 S R 31 W, S M . thence north
eily along Ihe east boundary of T 13 S H31 W. S M.. to IThe NE corner
of Section 2t, T 13 S R 31 W, S M . thence easterly afon® "He section
lilies lo Ihe SE corner of Section 16. T Id S R 30 W. SM . thence
northerly along the sccliun tinea to Ihe NE corner of Section 4, T 13 S
R 30 W,S M , thence easterly along lhe aoulh boundury of T 12S R 30
W,S M, to Ihe SE cornernfTI2SR30W ,SM, thence easterly along
the aoulh boundary of T 12S R 29 W, S M . lo Ihe shoreline of Horse
shoe Cove located in Section 32, T 12S H 29 W, S M, lhence north-
erly, westerly, and northerly along Ihe line of mean high tide lo the
point nf beginning (I 2 ch 11)0 SI.LA IM7; um t 15ch 71 SI.LA 19721

f-iilllor'a mot+i Section I. ch IIMf. a0 Ihal I(NCW HMurcci mi)' I« pfcMfc«4
«SU 1*67.prvvi&i “I'UHHXit Th# k | foe ecirntiftc. nlhHIf >nl
itltlu fi inUmI* m Him Ad u pfutidc foe puipaara "
Ihr prnnaiHrnt pmiaclion *! Itfown bear l.ogfof*llve CsUfury report* tut tr
|».rl anch 71. SIA 1872 IIK'SSU JA3 an

and olhrr wildlife population amilhnr v»

tallialiital m th# araa ofthe McNnl River 1 M< 1972 llooaa Jouiml, p HMt
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(Implcr 35. I'rcdwlory Animuls.

bertinN .
UM rm Ui Il <elicllinri»l« and

idin t mimir »#<om »ra

r

Vi (6 .75 HID 1MJS IHU L'mployinent of hunters aml liap/mrs
la xup/ire.u pmlalory animals, bounties on wolverines, wolves, coy
iilr.i, ami him seals, IUciwalcd, | 29 ch L'12 SI.A 19H4 /

(in'. 16.15700 tli*/ul poiion by department* and other (tale
agencies. A department, other alale agency or peiaon may nut uae
poison lo kill predatory animate without find obtaining the written
consent of lhe appropriate board Il IchlUSi.A ItttiH, sink 2i)cli2(Mi

SLLA 111761

Uliujiicr 40. Commercial Uae of Fiali und Game.

K**rll<»n Baclw*
10 lli»p«il»uh A »uililua  ImilTmw 70 &*W Ui rwil
nitmk em#!» 70 9»&>rmi*IMtfi irilim «d
('riin rrU rrnrri Km d«finUnm*
eNlo kiIr ia  lii*  dbxa»d». a*  AS
14 US 940

Her. 10.40.010. Miapoailion of surplus buffalo and muak oxen.
Whenever il iadetermined by the deportment that a surplus exiala in
the herds uf bufTaln and muak oxen under ita control, IThe department
may. under regulations adopted by h, grant the aurplua or portions uf
it to persona, gruups, aaaocialiona, partnerships, or corporations for
Ibe purpose of raising and breeding the animals aa domestic stock for
commercial purposes, or for scientific and educational purposes A
peraon, group, association, partnership, or corporation may receive
animals only after proving to the satisfaction of the department

Il intent lo raise and breed lhe animals, und

12) possession of fiuililiea for maintaining lhe animals under |misi

live innlrol ik I eh Ifi SILA 1962)

(nlisirfgt rrfrrfn iti IS Am Jui
2«l. Kt«Ji and l«amr. ft M|

%

Sec. 10<0020. Sale uf meal. The sale of buffalo or n...<a oaen

meat resulting from
Ili 40 010, or their offspring is au

See. 10 40070 Information re
obtained under AS 1640 010 ahull

lhe slaughter of animals obtained undor AS

thorized. I| 2 ch 16 SI.LA 1902)

quired. | be recipient of animals
furnish lhe department Iha infor-

mation lhe department requests regarding the status of tha animals
or their oflsprmg 1| 3 ch 16 SI.A 10821

ChbllaUrat »«(tientim A4 fIH.
1 19 f« **q N

CEittplcr 43. ftetfulaiion of Entry into Alaska
Commerciul Fisheries.

Entry I'armit HyaUm <11 14 49 140
Initial I»»uaa<« M Entry ParwiU fftft

Hftacial llarvaat Aiaa Entry Permit*
fianaral IW mom ||| 1441MO

N OO B© A~y =]

UglelaUv* hletory report*. Eor
ItuuM Keaooicee Caaunllto* "1-0 ‘a
nmuilKM wilt ch 19, 61.A 1873 1S4.8
CMIIB 126as»6l. *** 1913 llouooJountl.

NOTES TU

t'onallluUaaallty. Ttie enter caaliK
liimia Ol Iha Limited Entry Act vrolato n fi
lli.c | 3, art VIII. »a< | I. art 1, al lha
Mala canaOtulwa State ¢ Oalruohr. Sop
Cl Op No 7101 iKil# Nua 6336. *3731.
661 I'M 11*4 liaM |. appeal dtomtaaed.
<61 11 B 1301. 106 8 C| 2378, a.t 1. Ed

M 333 llI~41
Adjadkatoey eeapanlag*adurn U
elandrri1—* —(Tmclw) at adaamia

l,an.a arracacannot hr caaalcuad to alien
an adjodicatocr r*o|niiinx of a uMnor
Clal fwhrnaa aalrjr cwiwana d«i.K>"
alter lhe lime limll tor rcccinauterallnn.
ahnh laa ceeraliallo” o<lhe menUofan

Collateral referenceo JI0A CJS.
t-iah. 1 U el ari|

A fiit
"Riaska C-ofnnMfdil fttahriiH Emily (lo«imiM«di fift 14 19010 — 14 49 130)
- 1449 149)

14 49 200 - 14 49 270)

M uftHM to <VtinsUMi Nuftkb«r mi Entry ParMila lift 1449 240 — 14 49 990)
EdocaliMi.il Entry Permit* lift 14 49 940 - 1449 9*11

fftf 14 49 400 -- 14 49 440)

14 49 4V0)

p MU. fa* Senate a**ci«| liaacautto* 0On
Emhartee 1*1Ur af I"taut, aaa 1*73 Senate
iaonaal Supplement aa IS

IIECIHIONS

adpidrcatory drciaron hr tha aarna agra. r.
haa arpcred in lha ahaaaa* ada A*4na ad
i*»d variant fM fU ftl «* clk*f t,r'
cumuwc Moan v 8toto. Caaa Flahar
to* Entry Comma. Sop Cl Op Na SS78
(Pita Na 19ML1. 4»* rM 1*3 iIPStl

Cltod m State. H 3 r. Kagtoaal Ago*
cuttura Aaa'a * Ataa. Bop Ct ftp Ha
1S * (file Noe M**. 6086. It fit.. 0d*
P Id 303 116*31, ttoee v CimmanUl Inh
aiMe Calfy Comma, Sop Ct Op Na
261S ititc No 63*11. 6<7 P Id 164 118S3l,
Johns v Ceiameeeial Eiaharra* Eatcy
Comn.n. .Sop Cl <V Na 2*31 IEila Na
1381, 683 P M J3< 118*61
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Chapter 52

AN ACT
Relating co the caking of fiah and gam* for subsis-
Canca and paraonal use: and providing for an effec-

civa dace.

Section 1. AS 16.05.231(a)(6) la amended co read:

(6) classifying as commercial fish, spore fish,
use fish, subsistence Tfish, or pradators or ocher cae.egories assenciai
for regulatory purposes}

Sac. 2. AS 16.05.251(a) 1is amended by adding a new paragraph co read:
(12) regulating commercial, spore, subsistence*. and personal

use FTishing as needed for Che conservation, development, ana utilisa-

tion of fisheries.

Sec.. 3. AS 16.05.251 is amended by adding new subsections to read:

@ Regulations adopted under (@) of this section must, con-
sistent vich sustained yield and the provisions of AS 16.05.253,
prevtte *« fair and reasonable opporcunicv for the caking of fishery
resources by personal use, sport, and commercial Ffishermen.

() The Board of Fisheries shall establish criteria Cor
~“location of fishery resources among personal us«, sport, and coimer-
ci*l fishing. The criteria may, ns appropriate to particular alloca-
tion decisions, include factors such as

(1) the hircory of each personal use. sport, and consncrcialL
~isheryi

(@) the number of residencs and nonresidents who have

L



Chapter 52

1 participated in each fishery in chc pasc and che number of resident*

and nonresidents who can reasonably be expected to participate in the

3 future;

4 (3 che importance of each fishery for providing resident*
6 the opportunity to obtain fish for personal and family consumption;

8| (4) the availability of alternative fisheries resources;

7 (5) chi importance of each fishery to che economy of the
8 state;

S (6) che 1importance of each fishery to che economy of the
1o region and local area in which che fishery is located;

t (7) che importance of each fishery in providing recreation-
12 al opportunities for residents and nonresidents. i
13-1| * Sec. < AS 16.05.255(a) 1is amended by adding a new paragraph to read:

i 10) regulating sport hunting and subsistence hunting aa
reeded for che conservation, development, and utilization of game.
* Sec. 5. AS 16.05.255 is amended byadding a newsubsection't?) read:
(d Regulations adopted under (@) of thissection shall provide
chac, consistent with che provisions of AS 16.05.258, the caking of
moose, deer, elk, and caribou by residents for personal or family
s consumption has preference over taking by nonresidents.
* Sec. 6. AS 16.CS is amended by adding new sections to read:
gl Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME,
() The Board of Fisheries and che Board of Game shall identify the
fish stocks and game populations, or portions of stocks ~nd popu-
lations, chac are customarily®™ and traditionally used for subsistence
‘ i.. each rural arc* identified by the boards.
& () The boards shall deiarnine
I (€)) vr.ac portion, if ar.y, of the stocks and population*
91!

identified under (@) of this section can be harvested consistent with

1SCS CSHB 288(Res) am 5 12-



Chapter 52
euatained yield; and
@ how much of ch# har\useable portion Is n«#d#d co pro-
vide a r*ason#bl# opportunity co satisfy ch# subsistence us«s of chos#
ecocks and populations.

(©) The boards shall adopc subsisc#nc# fishing and subsistence
hunting regulations for #ach scock and populacion for which a harvesc-
abls portion is determined co exist und«r (b)(1) of chis saccion. It
ch# harvestable porcion is noc sufficient co accommodate all consump-
tive uses of the stock or populacion, but is sufficient to accoomodate
subsistence uses of the scock or population, then nonwasceful subsis-
tence uses shall be accorded a preference over ocher consumptive uses,
.and the regulations shall provide a reasonable opportunity co satisfy
Ch# subsistence uses. If the harvestable portion 1is sufficient co
accommodate the subsistence uses of the scock or population, chen the
boards may provide for ocher consumptive uses of the remainder of ere
harvestable porcion. If it 1is necessary co rescricc subsistence
fishing or subsistence hunting in order co assure sustained yiald or
continue subsistence uses, chen the preference shall be limited, and
Ch# boards shall distinguish among subsistence users, by applying che
following criteria®

(1) customary and direct dependence on the **Tsh scock or
Same populacion as che mainstay of livelihood;

(2 local rcsidoncyi and

(3 availability of alternative resources.

(d The boards may adopc regulations consistent with chis scc-
c*on chat authorize taking for nonsubsiscence uses a scock or popula-
tion identified under (@) of chis section.

) Fish stocks and game populations, including bison, or
Portions of fish scocks end gemu populations, noc identified under (&)

-3- SCS CSHB 288(Res) am S
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of this section ouiy be taken only under nonsubsisccncc regulations
(f) Taking* authorized undar chia section arc subject tc
able regulation of seasons, catch or bag [limics, and method”; and
meana. Takings and uses of resources authorized undar this section
are subject to AS 16.05.831 and AS 16.30.
* Sec. 7.AS 16.05 is amended by adding a new section to read:
Sec. 16.05.261. NO SUBSISTENCE DEFENSE. In a prosecution fOr
ch* caking of fish or gam* in violation of a statue* or regulation, [t
is not a defense that th* caking was done for subsistence us**.

*  Sec. 6.AS 16.05.330 is amended by adding anew subsection toread:
(c)Th* Board of Fisheries and ch* Board of Came od&y
regulations providing for th* issuance and expiration of subaiatene*
permit.* for areas, villages, communities, groups, or individuals n
r.redod for authorizing, vregulating and monitoring ch* subsisttnci
harvest of fish and game. The boards shall adopt ch«s« regulation*
when the subsistence preference requires a reduction in the harvese of
a fish stock or gem* population by nonsubsister.ee users.

* Sec. 9= AS 16.05.940(22) is amended to read:

(22* "subsistence Tfishing"™ means the caking of, fishing for,
or possession of fish, shellfish, or ocher Tfisheries resource* by *
resident domiciled in a rural area of che scat* for subsistence uaw»
with gill n«t, sain*, fish wheel, 1long line, or ocher means dafinad by
ch* Board of Fisheriest

* Sac. 10. AS 16.05.940(23) 1is amended co read:

(23) "subsistence uses"™ mesns ch* nonconmarcial. customary
and cradicicnal uses (IN ALASKA) of wild, renewable resources by »
resider.r domiciled in a rural area of che scat* for direct personal or
family consumption aa food, shelter, fuel, clothing, tools, or crsa*"

porcation, for ch* making and selling of handicraft articles out
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aenadibl* by-produccs of fiah and wlldlif* resources taken £for par-
jonal or Tfamily consumption. and for ch* cuscomary crada, barter, or
eharing for personal or family conaumpcionj in (FOR THE PURPOSES OF]
this paragraph, "family" maana (ALL] parson* related by blood, oar-
eriaga, or adopcion, and a (ANY] parson living in (WITHINJ ch* housa-
hold on a panoantnc bakisi
* Sac. 11. AS 16.05.940 is amandad by adding new paragraphs co read:

(28) "domicila™ means che crua and permanent homa of a
parson from which ch* parson has no prasanc intention of moving and co
vfaich ch* parson incands co return whanavar cha parson is avayi domi-
cil* may b* provad by praaancing evidence acceptable co ch* boards® of
fisheries and gamai

(29 "fish scock" means a species, subspecies, geographic
grouping or ocher category of fish manageable as a unic;

(30) "gam* populacion” means a group of game .Animals of a
aingl* species or subgroup manageable as a unic;

(31) "personal use fishing” means ch* cuking, Tfishing for.

possession "of finfish, shellfish, or ocher fishery resources, by
Alaska residoncs for personal us* and noc for s«rl* or barcar, wich
till or dip nee, seino, fish wheal, 1long line, or ocher means defined
by ch* loerd of Fisheries:

(32) "rural area'" means a community or aresof che scaee in
whichch* noncommercial, customary,and cradicional use of Ffish or
jsoe for personal or TfTamily conaumpcion 1is a principal characteriseic
°* Ch# economy of che community or ore.u

(33) '"subsistence hunting" me.ins che caking of, hunting for.
01 Possession of game by aresident domiciledin a rur.il area of the
Jtac* for subsiscence uses by means defined by ch* Board of Com*.

* S"c* 12. AS 16.05. 25Kb), 16.05.255(b). and 16.05. 257 are repcnlcd.
3. SCS CSHB 2881Res) am S
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THE LEGAL CONTEXT

L FEDERAL REGULATION OF NATIVE HUNTING AND FISHING
RIGHTS

Feckral effarts o ragulate Alada Native hunting and fishirg nghts can e
placed nae of o calagyies: inamaticel treaties governing willdlirle resurcss;
ad preaptave statutory regulatia s governiing those resourcss.

A, Intermatiael Treatles

The Lhinted States hes adgpted a number of treaties whose purposss are
protect migratory wildirfe. Some of these erectmants have provisias which aontrol
tre unaingand fishirgngitsof AlaskaNatives.. The most inportant are as follo's:

1 Migratory Bird Treaties

The United States goverment spresantdy sigatory 1o faur migratory bard
treties. Those are tre BriasvCaredian Treaty (At I, Treaty of December 7, 1916,
D F= 112, TS 68); tre Mexican Treaty (Yt 11(© and @), Treaty of March 15,
1987, 30 St 1311, TS 92); tre Jgoare=e Treaty (At 1l (), Treaty of Sgot. 19,
1974, 25 UST 339, TIAS 70); ad the Soviet Treaty (Yt IO, Treaty of (ot 13,
1978, 2 UST 4647, TIAS 9073). Because of rgoad and abstential policy dages, tte
trestzes are often I sistatwith regoect 1o the prossias relatag o te huntang
and fishig ngits of Alasan Naives.  Garerallly goekaig, tre BriadvCaredian ad
Mexican trestses prchibit Alaskan Natives fran hunting migratory game  larcs; tre
Jgparese treaty pamirts Eskimos ad Indians tohunt far- tresir onn food and dlotheg;
ad tte Soviet tresty, tremost liad of dll, permints Alaskan Natives tohunt far ter
own rutritacral and essatsal ness. Id .

2. The Fur Sal Conventian

Thisanattam, siged in 1957 by the Unirted States, Jgoen, the SovietUnian,
ad Carneda, prdhibits goens=a huntang of North Rearfic fur ssals and establides a
harnvesting and proftedarirg arragement betvween tte for relios. Interim
Conventtion on Gonsenvataan of North Rearfic Fur Slls, Ot 14,1967 This " intarmt”
tretty, rgeeatedly edated, hes reenal otoriety because it B the souree of tre
govenment’s inoheratt ntre PriiloFislad sl henest.

3. Intamatacal Wnal ing Conventaan

The anventaon estedliides tte Intermataaal Whal ing Comission (IWC) ad
emporers it regilaie tre kg of wales.  Convention far the Regullataon of



Wraling, entered into farae Novenber 10,1948 (& Jat. 1716; TL™iS 180); anended
effetiveMay 4,190 (I0UST B2; TIAS 228). In 1977, the r'C placed an aosolute
ben on tre teking ofbonhead whalles, an endangered gecies. Responding o the ken,
Inpiat Eskimos managed, through Intacption andl p]itical menewering, 1 avine
te IWC 10rqolace1fe]977benwrﬂ1a Irrted bonhead hanvest quota far Alaskean
NatiNesS.

Pursiant o tre revissd regilatian, whalling by Alaskan Natives B now
goverred by the Alaska Eskimo Whal ing Gamission.. This body was formed with tte
spoortof the North Sligee Borough and rgaresants each of tie nire affected whal ing
villags - Vales, Knalire, Foint Hope, Wainwight, Barron, NIcRUE, Kekiovik,
Gartell, and Savooa.

4.  The RPolarBear Convention

The Rolar Bear Convenion was siged by te Lhited States, Careda,
Denmark, Norway, and tte Soviet Lhion.  Converttion far tte Gonsernvataan of Follar
Bears, ettered o face Nov. 1, 19/6 (&7 UST 3018; TIAS 819). It grerally
prdhionts the taking of pollar bears lut permints Alaskan Nataves 1o tae some of tte
aninals for Imited punposss.

B. Pre-aptive Statutes

A seoond mejor setof fecerall statutes are those which pre-enpt tre State of
Alaska fram regullating seeafic gcies of fishand wildlirfe.  Four mpjor statutes fit
thiscategxy: the Reindeer Indbstry Act of 1937; the Marrine Mammal Protectaan Act
of 1972; the Bndangered SeeciesAct of 1973; ad tte AlaskaNataical Interest Lands
Cosenvataan Act (ANILCA) of 1980.

1 The Reindeer IndstryAct

The Reindeer Indstry Act, pessed n 1957, directed tre Ssaretary of the
Interiar to acguire nonH\atve-oned ceer, 1o distritute them © Nates, ad ©
pravatt future alieataonof deer o mNatves.  Act of Septenber 1, 1937, 50 Siak
A0 (BUS.CA. $550et seq). takoesteblidad a rewoivirg leen fud o firae
te reindeer usirness ad pemintted tte Ssaretary of tte Interiar © celecate tre
runing of the program 1 Native atanizatias.  The purpose of tre Statute was
esteblidha reindeer herding indLstry uder Natave control.

2. The Bhdangered SeciesAct
The Bndangered Soecies Act (ESA) was eected n 1973, Act of (ot 21,

1972, 86 Xt 177, Alb. L. No. 252, ssamended (I6U.S.CAA. 5131 et seq.). It
diredts the Saaetanies of Inaa, Comerce, and Agriculture 1 determire whatt



species are "endangered" or "threatened.” It then directs the Secretaries to take
appropriate action to remedy the situation.

The Act, which pre-empts any inconsistent state law, contains a subsistence
exception. Under this exception, Native as well as non-Native subsistence uses by
rural Alaskan residents are not subject to the ESA. The exception permits takings
primarily for subsistence purposes and includes a provision for the non-wasteful sale of
authentic Native articles, handicrafts, or clothing.

3.  The Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) was passed in 1972. Act of Dec.
28, 1973, 87 Stat. 885, Pub. L. No. 93-205, as amended (16 U.S.C.A. $S 1531 etseq.).
Although prohibiting the taking or importing of all marine mammals, the Act does
contain a somewhat broad exception for Alaskan Native subsistence uses. As
amended in 1981, the MMPA permits Alaskan Natives who dwell on the coast of the
North Pacific Ocean or the Arctic Ocean to take marine mammals for non-wasteful
subsistence purposes, including the creation of authentic Native handicrafts or
clothing.

As amended in 1981, the Act also prohibits enforcement of all state laws
relating to the taking of marine mammals but requires that the federal government
transfer enforcement back to states meeting certain enforcement requirements. This
exception specifically requires the State of Alaska to incorporate detailed marine
mammal subsistence protections into its fish and game statutes and regulations as a
prerequisite for return of jurisdiction over the regulation of the taking of marine
mammals. Of some interest here is that the statute indicates that should the State of
Alaska resume jurisdiction over marine mammals, the subsistence exception
enforcement currently limited by federal law to Native Alaskans would be broadened
to include all rural Alaska residents.

4. Title VIl of the Alaska National Interest Lands Conservation Act

The Alaska National Interest Lands Conservation Act (ANILCA) is perhaps
best known for its massive land withdrawals and the creation of an integrated set of
national parks and wildlife refuges. Act of Dec. 2, 1980, 94 Stat. 2371, 2422. Less
well known, but perhaps of more immediate importance to Alaskan Natives, is Title
VIl of th** Art. Pub. L. No. 96-487 (16 U.S.C.A. $S 3111 €t $&0.). This title provides
significant protections for the subsistence rights of rural Alaskan Natives. It also
protects subsistence uses of non-Natives who live in rural areas.

By its terms, Title V111 is intended to carry out the subsistence-related policies
and to fulfill the purposes of the Alaska Native Claims Settlement Act. It is in many
senses a "settlement" of the Alaskan Native aboriginal hunting and fishing claims



which were extinguished by that Act. Yet, unlike many such settlements, Title VII
does not afford Alaskan Natives off-reservation or other exclusive rights to hunt and
fish. In place of such exclusive rights, Title VIII establishes protections for
subsistence uses for rural Alaska residents, Native and non-Native alike.

Title VTQ is important for four major reasons. First, it establishes an absolute
priority for subsistence uses over all other competing consumptive purposes. Second,
it guarantees subsistence users access to fish and game on federal land which would
otherwise be closed to hunting and fishing. Third, it requires federal land managers to
incorporate subsistence uses in their land use decision process. Fourth, it establishes
an administrative structure which could potentially serve to increase the
representation of Alaskan Native interests in fish and game management.

Priority

The priority for subsistence uses can be found in Section 804 of Title VIII. 16
U.S.C. $3114. That section states that "Subsistence uses shall be accorded priority
over the taking on such lands [public lands] of fish and wildlife for other purposes.”
The preference, although absolute, has two important qualifications. It only applies to
subsistence uses on federal "public lands" as that term is defined by ANILCA and it
does not limit non-subsistence uses in the absence of some need to conserve or
preserve the biological resource. ld. "Rural Alaska residents" are entitled to the
priority when they engage in "customary and traditional" subsistence uses. 16 U.S.C.
S 3113. Of course, the continued viability of fish stocks or game populations is of
paramount importance under the federal law, and protection of those stocks or
populations has in that sense a "priority" even over subsistence uses.

Access

The access guarantee of Title VIl is similarly straightforward. Section 809,
16 U.S.C. S 3119, requires that the United States provide "reasonable access" to
resources used for subsistence purposes which are located on public lands. ld. This
section permits Alaskan Natives to hunt and fish on lands which would otherwise be
closed to these activities and may place some restraints on land use decisions by
pertinent federal agencies.

Land Use

The provision requiring that land use decisions take into account subsistence
uses can be found in Section 810 of ANILCA. 16 U.S.C. $3120. The section consists
of two parts: The first requires studies and evaluations of subsistence uses. The
second requires detailed findings which incorporate subsistence uses in land use
decisions if the federal agency finds that the land use decisions might "significantly
restrict" subsistence uses.



Structure

Section 805(a) of ANILCA, .16 U.S.C. $ 3105, requires the Secretary of the
Interior to establish six subsistence resource regions in the State of Alaska. The Act
also specifies that each region must have a regional advisory council as well as
subsidiary advisory committees. Under the Act, the councils have the power to review
and evaluate the Interior Secretary's (or the State’s) subsistence management
proposals and to provide forums for interested people to express their opinions and
recommendations on any matter related to subsistence.

The councils could play an important role in the management of subsistence
resources in Alaska. The Secretary of the Interior is required to assign "adequate
qualified staff to th? advisory councils. But more importantly, the Secretary (or the
Stata) is required to accept any council management recommendation unless (1) it is
not supported by substantial evidence; (2) it violates recognized principles of fish and
wildlife conservation; or (3) it would be detrimental to subsistence needs. IS U.S.C. $

3115(C).

In addition to these specific protections, Title VTII is also important insofar as
it encourages the State of Alaska to incorporate similar values in its fish and wildlife
management plans. The real purpose behind Title Vin was to encourage the State to
incorporate meaningful local and regional participation in State fish \nd game board
subsistence decisions. This purpose is effectuated by Section 805(d) of ANILCA, 16
U.S.C. $3115(d). That section permits the State to assume management over fish and
wildlife on federal lands if the State, through laws of general applicability, implements
the ANILCA subsistence definitionl and preference. The State accepted this
invitation and adopted state laws and regulations of general applicability
implementing the pertinent provisions of Title VIII. As a consequence, management
of fish and game throughout the State of Alaska was generally placed in the hands of

the State.

On December 22,1989, the Alaska Supreme Court ruled that Art. V111 of the
Alaska Constitution prohibits limiting the subsistence preference to residents of rural
areas. 6@ MCDOWG|FV. Colllnaworth, Infra at p. 23. The effect of the decision has
been stayed until July 1, 1990, with respect to existing hunting and fishing
regulations. Although the Alaska Legislature has not repealed its subsistence law, the
Supreme Court’s decision in McDowe |, if carried out, will have the same legal effect
If that decision becomes final and operative, the State of Alaska will be out of
compliance with the requirements of ANILCA and will no longer be entitled to

The State's definition of ’ subsistence uses,” which incorporates a definition of 'rural area,” was
ruled inconsistent with ANILCA by the Court of Appeals for the Ninth Circuit (See discussion of
Kenaitze Indian Tribev. Alaska, infra atp. 19).
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manage fish and wildlife on public (federal) iands in Alaska. On April 13, 1990, the
Secretary published in the Federal Register a notice of the federal government's
intent, in view of MCDOWEIl, to assume subsistence management on federal lands in
Alaska if the State is unable to come into compliance with Title VTU of ANILCA by

July 1,1990. 55F ed.R eo. 13922.

It appears unlikely that the State will be able to bring itself back into
compliance by July 1, 1990. Even if the Alaska Legislature succeeds in passing a
Constitutional Amendment, the Amendment would have to be approved by the voters
in November. Therefore, absent a further stay of the MC owell decision, the
Secretary of the Interior will assume management authority over fish and wildlife on
federal lands in Alaska effective July 1,1990.

Judicial Enforcement

Section 807 of ANILCA, 16 U.S.C. $ 3116, places the responsibility for
enforcing the subsistence priority in the hands of subsistence users and the federal
courts. Although earlier versions of Title VIII provided that the Secretary of the
Interior would enforce the priority through an administrative process, the final version
provided for purely private enforcement. Section 807 gives subsistence users a federal
private right of action against the State.

Section 807 specifically empowers the federal courts to enjoin state
enforcement of a regulatory scheme which fails to provide for the subsistence priority
set forth in Secuon 804 of ANILCA. It also empowers the courts to direct the State to
promulgate regulations consistent with the requirements of Section 804. Finally, the
Act provides that, once approved by the federal courts, the regulations will be valid for
the period of time which state law defines as normal for a regulation.

Enforcement of ANILCA’s other provisions is subject to normal judicial
review - federal action is reviewable under the Administrative Procedure Act and
state action under the state Administrative Procedure Act.

1. STATE REGULATION

The State regulates Native subsistence rights in the same way that it regulates
all hunting and fishing. It has created a Board of Fisheries to regulate all fishing
efforts over which it has management responsibility. It has created a Board of Game
to regulate all takings of game in all areas over which it has a similar authority.

As indicated above, the State of Alaska accepted the invitation of Title V111 of

ANILCA and in 1982 assumed primary responsibility for managing fish and wildlife
on federal lands. In accordance with Title VETs requirement that subsistence uses be
given a priority over all other competing uses, the Alaska legislature requires that



subsistence uses be accorded a priority. This purpose is effectuated in AS 16.050.258.
The statute requires that the Boards of Fisheries and Game shall accord subsistence
fishing and hunting a priority over all other fishing and hunting efforts. As discussed
above, the "rural preference" provisions of the 1986 state subsistence-priority law
were held unconstitutional by the Alaska Supreme Court in McDowell v. State, 785
P.2d 1 (Alaska 1989). On remand, the Superior Court must decide whether the rural
preference provisions of the State’s subsistence law are severable. If it determines
that those provisions are severable, the State’s resource managers would be required
to accord priority to subsistence uses by Alaska residents on state lands without
regard to their rural or urban status. If it determines that those provisions are not
severable, subsistence uses would no longer be entitled to preference over other
consumptive uses.

Since enactment of the 1986 subsistence law in May, 1986 (Ch. 52, SLA 1986),
the Alaska Boards of Fisheries and Game have made a number of revisions to
subsistence hunting and fishing regulations. Subsistence hunting regulations are
established In separate sections, on a region-by-region basis and can be found at 5
AAC 78 through 5 AAC 88. Statewide provisions, including definitions relating to
subsistence, are found in 5 AAC 92. Regulations regarding local fish and game
advisory committees and regional councils are found at 5 AAC 96 and 97. Regulations
governing development of subsistence regulations and identification of rural areas are
found in 5AAC 99.

RECENT DECISIONS AND ACTIVE CASES

1 Akutan v, Hodel, sso F.2d 1185 (9th cir. 1989), a5 amended on denial
ofrehearing, cert, denied, 110s. ct. 204 (1989), 0N remand, No. Ass-
701 (D. Alaska) (von der Heydt)

This case was initially filed in December 1985 and involved the interpretation
of Section 810 of ANILCA. Its focus was on "when" the Secretary of the Interior had
to comply with procedures designed to ensure that use and/or disposition of federal
lands would not unnecessarily restrict subsistence uses. The district court held that
Interior erred by undertaking such procedures only when the proposed use or
disposition had a "probability” of significantly restricting subsistence uses. Citing
Village ofGamJbeU v. Hodel, 774 F.2d 1414 (oth cir. 1985) (Gambell Il), the court held

that the procedures had to be followed whenever such use "may" significantly restrict
subsistence uses.

The district court’s decision was affirmed on appeal. Tribal ViIIage of Akutan

V. Hodel, 792 F.2d 1376 (9th Cir. 1986) and the government and the oil companies
titioned for certiorari. Following the Supreme Court’s decision in AmMoco
roduction Co. v. Village of Gambell, 107 s. ct 1396 (1987) (S discussion INfra at p.
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14), the Supreme Court granted their petitions, reversed, and remanded for
reconsideration in light of Amoco, 107 S. Ct. 1598 (1987).

On remand, the tribal villages amended their complaint to allege aboriginal
hunting and fishing rights in the lease sale area. The parties then agreed to a stay of
all proceedings on the aboriginal title claim pending a decision by the Ninth Circuit in
the remand of Amoco Production Co. v. Gambell.  Meanwhile, the State, the tribal
villages, and various environmental organizations sought summary judgment on
claims that the lease sale violated the Outer Continental Shelf Lands Act, the National
Environmental Policy Act, and the Endangered Species Act. On January 22, 1988,
the district court denied the State's claims under the OCSLA and on March 11,1988
denied the NEPA and ESA claims.

On October 5,1988, the Court of Appeals upheld the District Court’s decision
on all counts. It held that the Secretary properly decided not to accept the State’s
recommendations under OCSLA; that the Secretary could remedy any deficiencies in
his Environmental Impact Statement at the exploratory or production stages of
development; and that the Secretary's reasons for rejecting recommendations by the
National Marine Fisheries Service to implement the ESA were not arbitrary or
capricious. AKUutan v. Hodel, seo F.2d 1185 (9th Cir. 1989).

Plaintiffs moved for a rehearing, with a suggestion for rehearing €N banc,
together with a request that the sale be stayed pending rehearing. The motion for
stay was denied as moot shortly after the lease sale was held in mid-October, 1988; the
petition for rehearing was rejected on March 9, 1989, although the Court did modify
its opinion in some minor respects on that date. Thv, State of Alaska’s petition for
certiorari on the OCSLA issues was denied on October 2, 1989. 110 S. Ct. 204.
Meanwhile, Congress imposed a one-year moratorium (until September 30, 1990) on
exploratory activities pursuant to the leases and directed the Secretary of the Interior

to investigate the possibility of buying back the leases.

The tribal villages’ claim of aboriginal hunting and fishing rights remains to be
decided by the district court.

2. Alaska Fish and Wildlife Federation and Outdoor Council, Inc. v.
Dunkel, 829 F.2d 933 (9th Cir. 1987), Cfirli enied, 108 s. ct. 1290
(1988), 0N remand, No. J84-013 Civ. (3). Alaska) von der Heydt)

This case was filed in the Spring of 1984 by the Alaska Fish and Wildlife
Federation and Outdoor Council and the Alaska Fish and Wildlife Conservation Fund
(Conservation Fund). The plaintiffs sought a declaration that two cooperative
agreements (the Hooper Bay Agreement and the 1985 Goose Management Plan)
entered into by the Fish & Wildlife Service, the ADF&G, AVCP and the California



Department of Fish and Gainc violate the Migratory Bird Treaty Act, the notice and
comment provisions of the federal Administrative Procedure Act, the National
Environmental Policy Act, and provisions of ANILCA, 16 U.S.C. S 668dd, which
created the Yukon Delta Wildlife Refuge.

The challenged cooperative agreements grew out of recognition by the federal
and state governments that migratory birds represent an important part of the
traditional Native diet on the Yukon-Kuskokwim Delta. Even though the Migratory
Bird Treaty Act, through the 1978 Fish and Wildlife Improvement Act, permits the
Secretary of the Interior to authorize hunting of migratory birds in the spring and
summer, it requires that the hunting be consistent with the four migratory bird
treaties to which the United States is a party. The 1916 U.S./Canada treaty prohibits
harvest of migratory birds in the spring and summer. Even though the Fish and
Wildlife Service had long assumed that all harvesting of migratory birds between
March 10 and September 1 is prohibited, it adopted a written policy in 1975 stating
that subsistence hunting in Alaska during the closed season would not be punished.
This enforcement policy was adopted in part because the service recognized the
importance of spring waterfowl to Alaska Natives and in part because of the practical
problems of enforcing the game laws in the vast reaches of rural Alaska.

Because of the recent decline of four populations of migratory birds, the U.S.
Fish and Wildlife Service, the Alaska Department of Fish and Game, the California
Department of Fish and Game, and the Association of Village Council Presidents
entered Into a cooperative agreement under which the harvest of those four species
would be minimized in the spring and summer. This plan, known as the Hooper Bay
Agreement, prohibited sport hunting of cackling Canada geese and reduced the
hunting of white-fronted geese and black brants during the 1985 season. Enforcement
was to be a joint effort by the various governmental agencies and local village councils.
During 1984, the parties complied with the terms of the agreement. In 1985, the
Hooper Bay Agreement was replaced with the 198?. Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and
Wildlife Service from agreeing to the taking of migratory birds during the 1984 closed
season. Shortly thereafter, the intervenors (AVCP) filed a cross-claim against the Fish
and Wildlife Service alleging that the 1925 Alaska Game Law rather than the
Migratory Bird Treaty Act governed the subsistence hunting of migratory game birds
in Alaska and until the agency promulgated regulations under the 1978 Wildlife
Improvement Act, Interior had no authority to enforce the Migratory Bird Treaty
Act’s closed seasons. The district court denied the preliminary injunction for the 1984
season. It subsequently ruled that the 1925 Alaska Game Law repealed the Migratory
Bird Treaty Act insofar as it applied to Alaska. The court dismissed all of the other
claims as moot. Memorandum and Order (zan. 24,1985).



On appeal, the Ninth Circuit reversed with respect to the 1925 Game Act,
pointing out that the 1916 U.S./Canadian treaty did not provide for spring and
summer hunting, and thus it could not be authorized under the 1978 Fish and Wildlife
Improvement Act. The court remanded the case to the district court on all of the
original challenges to the plan under the MigTatory Bird Treaty Act, the migratory
bird treaties, the federal Administrative Procedure Act, NEPA and the section of
ANILCA creating the Yukon Delta National Wildlife Refuge. 829 F.2d 933 (9th Cir.
1987). The Supreme Court denied AVCP’s petition for certiorari. 108 S. Ct. 1290
(1988).

On remand, the district court found that by agreeing to language in the
Hooper Bay Agreements which indicated that subsistence hunting for certain species
was "OK" during parts of the period closed to hunting by treaty, the U.S.F.W.S.
adopted a "substantive rule" in violation of the notice and comment procedures
mandated by the APA, 5 U.S.C. 5553. The Court also found that the failure of
U.S.F.W.S. to prepare an environmental assessment of its "substantive rule" violated
the requirements of NEPA. Finally, the Court found that by adopting a substantive
rule authorizing hunting during a period closed to hunting by treaty, the Secretary
acted beyond the scope of his authority and thus violated the Migratory Bird Treaty
Act. Memorandum, and Order @une 29,1988).

Meanwhile, on April 22, 1988, the Regional Director for the Fish and Wildlife
Service announced a new policy on migratory bird hunting in Alaska. The policy is
intended to prevent hunting of cackling Canada or emperor geese at any time; hunting
Pacific white-fronted geese or black brant when they are nesting, raising young, or are
flightless; taking eggs from any of the above four species of geese; using private or
charter aircraft for purposes of hunting migratory birds during closed seasons;
hunting other waterfowl (ducks, geese, swans) when they are nesting, raising youn
or are flightless;, or taking eggs of other waterfowl. The policy states that |Im|t68
harvest of migratory birds for food in unforeseen emergency situations will not be
prosecuted and enforcement of the policy will concentrate on "violations that have the
greatest impact on waterfowl resources.” As an adjunct to this policy, the Service has
announced that it continues to view the Yukon-Kuskokwim Delta Goose Management
Plan as an important element in the conservation of the four species.

On April 29,1988, the Yukon-Kuskokwim Delta Goose Management Plan for
1988, which corresponds with the Service’s recently adopted policy on migratory bird
hunting in Alaska, was signed by the Service and Native Groups in the Yukon-
Kuskokwim Delta. The state fish and game departments from both Alaska and
California also signed the plan. The plan lists priorities the signatories will observe to
enforce the closed season on migratory birds in spring and summer. It calls for a
cooperative effort in monitoring compliance. Reports of violations will be coordinated
with local village governments, which will assist in investigations conducted by the



Service. The Service also agreed to make a "good faith effort to reach agreement with
Canada" on an amendment to the Migratory Bird Treaty. As noted above, that treaty,
signed in 1916, makes most hunting for migratory birds, even for subsistence, illegal.

3. Bobby a Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filed in November, 1984, by Wasilie Bobby, Sr., individually and
on behalf of the people of Lime Village, a community of about 40 people. He alleged
that the then-existing moose and caribou regulations applicable to the Lime Village
area did not adequately accommodate subsistence uses. Since that time, the Board of
Game modified the regulations in several steps. The regulations ultimately reviewed
by the Court imposed two closed seasons on moose (spring through mid-summer, and
in the late fall) and one closed season on caribou (spring through mid-summer). The
bag limits for residents of Lime Village reviewed by the court were 2 moose and 5

caribou per person.

Plaintiff argued that individual bag limits are not necessary for any
conservation or management purpose in the case of Lime Village and are not
consistent with the village’s historic hunting patterns, Plaintiff asserted that several
good hunters may supply the entire community with meat over the course of the year,
rather than each household hunting for itself. Plaintiff also argued that the then-
existing closed seasons for moose and caribou harvest were not consistent with
ANILCA. Plaintiff asserted that under ANILCA, there should be no closed season
unless necessary to protect the resource. The State’s position was that ANILCA
requires it to provide a "reasonable opportunity” for subsistence uses, but not
necessarily year-round seasons.

Another issue raised in this case was whether people can harvest game or fish
outside the existing regulations and then successfully defend in a criminal case by
asserting that the regulations did not adequately accommodate subsistence uses. This
"subsistence defense" was originally created by the Alaska Court of Appeals in Statev.
Eluska, 698 F.2d 174 (Alaska App. 1985), but its use was prohibited by the Alaska
Supreme Court in State V. EIuska, 724 P.2d 514 (Alaska 1986). The; Supreme Court
held that AS 16.05.920(a), which prohibits taking fish and game unless authorized, is
controlling and is necessary in order to adhere to the constitutionally mandated
sustained yield standard. The court’s ruling followed, but did not refer to, the
legislature’s articulation in May 1986 of that same principle with respect to
subsistence fishing and hunting in AS 16.05.261. The State’s position was that neither
the legislature nor the Alaska Supreme Court prevented people from requesting the
Boards of Fish and Game to change regulations or prohibited people from challenging
existing regulations in civil cases, based on a perceived lack of reasonable opportunity
for subsistence.



The court ruled on pending motions for summary judgment on February 14,
1989, holding that seasons and bag limits are permissible under the State’s subsistence
law, but only when those seasons and bag limits are consistent with customary and
traditional uses. The Judge indicated that he would normally defer to the Board of
Game’s determinations, but refused to do so in this instance, in part because the Board
lacked the necessary data. Due to the constantly changing ground rules governing the
Board of Game at that time, the Board did not perform the analysis required by the
State’s 1986 subsistence law with respect to moaose and caribou subsistence uses in the
Lime Village area. The Court also found that the Board’s available data failed to
support its conclusions. The seasons imposed by the regulations were inconsistent
with a specific finding by the Board of Game that residents of Lime Village had
historically harvested moose and caribou opportunistically throughout the year. The
bag limits were not reconciled with the evidence in the record that the best hunters
from Lime Village did most of the hunting and shared with the other villagers. The
Judge also interpreted the State’s "no subsistence defense” statute as only precluding
a defendant in a criminal proceeding from claiming a subsistence right in gross,
outside of and apart from validly enacted subsistence regulations.

Judge Holland declined to issue a preliminary injunction, but ordered the
State to submit revised regulations by June 15,1989. The Game Board met on April
27 to review the regulations. As a result of the meeting, the regulations were
amended to: (1) lift the individual bag limits; (2) establish a quota of 100 caribou for the
entire village, and allow year round season on caribou, except that cows and calves
may not be taken in the spring or summer; and (3) not impose a moose quota, but
retain closed moose seasons.

The parties agreed to a procedure whereby the plaintiffs could submit
proposals to the Board of Game for consideration and decision at its spring 1990
meeting, for the purpose of providing the Board a further opportunity to review its
regulatory decisions of April 27,1989, and resolve plaintiffs’ remaining objections to
the Board’s action. Because of the MCDOWEIl decision, the Board has deferred
consideration of plaintiffs’ proposals. The Court has retained jurisdiction over the
matter until June 30,1990.

4. Didrickson v. United States Department of Interior, No. A85-336 Civ.
(D. Alaska) (Holland)

This case, formerly captioned in the name of the original plaintiff, Katelnikoff,
was brought pursuant to the Marine Mammal Protection Act of 1972 (MMPA). Both
Marina Katelnikoff and Didrickson sought the return of a number of articles they had
fashioned out of sea otter pelts. The articles were confiscated by federal enforcement
agents on the ground that they were not "authentic native articles of handicrafts and



clothing” within the meaning of the Native handicraft exemption to the MMPA, 16
U.S.C. $1371(b), as defined by controlling federal regulations.

At stake is the proper interpretation of the Alaska Native exemption to the
MMPA and its regulations. The MMPA, enacted in 1972, established a comprehensive
moratorium on the taking of marine mammals but created an exception for the taking
of marine mammals by Alaska Natives for subsistence purposes and for making
"authentic native articles of handicrafts and clothing." 16 U.S.C. $ 1371(b). The
regulation implementing this exemption defines "authentic native articles of
handicrafts and clothing" to include only those items which "were commonly produced
on or before December 21,1972." 50 C.F.R. $18.3.

Plaintiffs argued that the limitation in the regulation was inconsistent with the
MMPA in that it focuses on whether the final craft [{éM produced was traditional
rather than whether the production technlque was traditional. Plaintiffs argued that
an item can be "authentic" even if it was not commonly produced prior to 1972.

In July 1986, Judge Holland rejected these arguments and upheld the validity
of the regulation largely based on deference to agency interpretation. Ms. Katelnikoff
was subsequently dismissed from the lawsuit to pursue her administrative remedies.
After (Ms. (Katelnikoff) Beck lost her administrative hearing as to all items crafted
from sea otter pelts except hats, she moved to intervene in the federal court litigation.

Judge Holland’s decision upholding the regulation as consistent with the
MMPA led Didrickson to amend his complaint to allege that the regulation is
unconstitutionally vague because no one, not even the enforcement agents, can
determine what is permitted by the regulation. Sea otter use by Natives has been
limited since the mid-1700’s due to bans imposed by the Russians and then by the
United States and also due to population declines caused by Russian overhunting, and
it is difficult or impossible to determine exactly what use Natives made of sea otter at

that time.

Didrickson moved for summary judgment on the constitutional claim, and the
government moved to dismiss. In denying the government’s motion to dismiss, Judge
Holland indicated that problems with the regulation and its enforcement call for an
administrative resolution. In response, the Fish and Wildlife Service instituted a
formal rulemaking proceeding on November 11,1988, 53 Fed. Reg. 45788, proposing
to change its regulatory definition to totally prohibit Native use of sea otter for
handicrafts and clothing based upon its conclusion that there had been no recent use of
sea otters by Natives and no recent sales of sea otter items. Public hearings were held
in several coastal villages in October, 1989, and the comment period was extended

until November 30,1989.



Despite over a thousand written comments opposing the proposed rule, the
Fish & Wildlife Service issued an interim rule on April 20,1990, amending 50 C.F.R. S
18.3 to prohibit the take of sea otters for the purpose of creating and selling
handicrafts and clothing. 55 Fed. Reg. 14973. The Service has stated that it will
inidate another rulemaking process for the purpose of replacing the interim rule with
a final rule after a management plan for the northern sea otter has been completed. It

projects completion of such a plan in 1992.

Meanwhile, Judge Holland has requested status reports from the parties by
May 21,1990.

5. Gambell v, Lujan, sso F.2d 1273 (9th cir. 1989), petition for
rehearing denied, on remand, No. 85184 (D. Alaska) (von der Heydit)

On March 4, 1983, the tribal villages of Gambell and Stebbins sued the
Secretary of the Interior alleging that he had violated either their aboriginal hunting
and fishing rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease
Sale 57. Oil companies interested in bidding on the sale intervened.

The Tribes’ principal claim was that ANCSA and Title VTII of ANILCA had to
be consistently interpreted by the Secretary. ANCSA extinguished Native hunting
and fishing rights "in Alaska.” Title V111 applies to Native hunting and fishing rights

"in Alaska." The Tribes argued that the two acts had the same geographic scope. If
both acts applied only within the territorial boundaries of the State, then they retained
their aboriginal hunting and fishing rights outside tiie territorial boundaries.
Alternatively, if both acts applied outside the territorial boundaries of the State, then
the Secretary had violated Section 810 in holding the sale.

Judge von der Heydt granted summary judgment to the government and the
intervening oil companies and dismissed the suit. The Ninth Circuit reversed in part
and affirmed in part. It held that ANCSA applies to the OCS and operated to
extinguish aboriginal hunting and fishing rights in this area. It also held that
ANILCA applied to the OCS and since the Secretary had not complied with Section
810 of ANILCA, the court reversed and remanded for a determination as to whether
the sale should be voided. Gambellv. Clark, 746 F.2d 572 (oth cir. 1984) {Gambell |).

In April, 1985, a companion case, Gambell v. Hodel, was filed challenging OCS
Lease Sale 83 in the Navarin Basin, alleging both that the Secretary had failed to
comply with Section 810 of ANILCA in holding the sale as well as that the Secretary's
decision to lease the area violated his trust responsibilities to protect subsistence uses
and resources.

The plaintiffs in both cases moved the district court for a preliminary
injunction against exploratory drilling pending the district court's determination on



the merits. The motions were consolidated. Although the district court found that tiie
Department of the Interior did not comply with Title VIII of ANILCA in holding the
lease sales, it ruled that a preliminary injunction was not warranted. The court
reasoned that the nation’s quest for new oil and gas resources and energy
independence outweighed the harm that might result to subsistence users from
continued exploratory activities on the leases.

On appeal the Ninth Circuit reversed the district court, finding that the tribal
villages had a certainty of prevailing on the merits and ordered the oil companies to
immediately cease all operations in the leased area:, Its ruling rested on the principle
that under Section 810 the national interest in the subsistence lifestyle of Alaskan
Natives outweighs the competing interest in the rapid development of OCS ail leasing
in Alaska. Gambell v, Hodeﬁe774 F.2d 1414 (9th Cir. 1985) (GambeU. U).

The government and the oil companies petitioned for certiorari. The tribal
villages cross-petitioned on the aboriginal title issue decided in Gambell 1. The
Supreme Court granted both petitions and reversed the lower court’s holding that
ANILCA applied to the OCS, vacated the ruling that ANCSA applied to the same
area, and remanded the case for further proceedings on the aboriginal title claim.

Amoco Production Co. v. Gambell, 107 s. ct. 1396 (1987).

On remand, the Court of Appeals reversed the district court’s original
judgment in Gambell |, holding that aboriginal subsistence rights of Alaska Natives in
the OCS were not extinguished by ANCSA.. It also rejected the Secretary’s and the ail
companies’ arguments that (1) the federal government’s paramount interests in the
OCS extinguished aboriginal rights; (2) that the United States had not assumed
sufficient control over the OCS so as to constitute sovereignty which requires
recognition of aboriginal rights; and (3) that recognition of aboriginal rights would be
inconsistent with principles of international law.

On remand, the district court must decide (1) whether the Villages possess
aboriginal rights in the OCS; (2) if so, whether the drilling and other activities by the
oil companies will interfere significantly with the Villages’ exercise of those rights;
and (3) whether the Outer Continental Shelf Lands Act extinguished aboriginal
subsistence rights in the OCS. Gambell v. LU]an, 869 F.2d 1273 (9th Cir. 1989)
(Gambell TH) Preliminary discovery is proceeding on these issues.

6. Hanlon 0. Barton, No. 388-025 Civ. (D. Alaska) (von der Heydt)

This case was filed in July 1988 on behalf of six Native residents of Hoonah
and one non-Native resident of Angoon, all of whom hunt near Hoonah. Two of the
Hoonah-area Tlingit clans are represented in this action, one by its chiefand the other
by a senior clan member. All depend for their subsistence food needs on the resources,
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particularly the deer, of the Tongass National Forest. Plaintiffs suit, which has
proceeded in two phases, initially attacked a Forest Service decision to authorize four
years of clearcut logging and roadbuilding on public lands near Hoonah without first
holding the hearings and making the findings required by Section 810 of ANILCA, 16
U.S.C. $3120. That statute requires Federal agencies to consider the effects of major
land use decisions on subsistence. If a proposed action may impose significant
restrictions on subsistence uses of the public lands, the Federal agency involved must
make specific findings that the action is necessary consistent with sound management
of public lands, that it involves the minimal amount of public lands, and that measures
will be taken to minimize the adverse effects on subsistence resources and uses.

In July, 1988, plaintiffs filed a motion for preliminary injunction. The Alaska
Pulp Corporation, the principal beneficiary of the logging program, intervened in the
case. Plaintiffs argued that the Forest Service applied the wrong legal standard to
determine whether the timber development in the Hoonah area may significantly
restrict plaintiffs' subsistence uses. They also asserted that the agency failed to
consider the impacts of related actions, and, on the basis of information available to it,
was compelled to conclude that its logging program would result in significant
restrictions to subsistence uses, thus invoking the findings requirements of ANILCA,
Section 810(aXIX3). Plaintiffs also alleged violations of the National Environmental
Policy Act, the National Historic Preservation Act, and the Administrative Procedure

Act.

On November 14, 1988, the dis*rict court denied the plaintiffs’ request for a
preliminary injunction. Although the court ruled that plaintiffs were likely to prevail
on the merits of four of six claims, it found insufficient proof of irreparable harm. The
Court suggested comprise on the terms of an injunction pending Forest Service
compliance with ANILCA and NEPA. Unable to reach agreement, the plaintiffs filed
an appeal and moved the district court for an injunction pending appeal. Prior to the
hearing on plaintiffs' motion, the parties agreed to the entry of an injunction.

The injunction required the Forest Service to hold subsistence hearings in
Hoonah and to prepare a supplemental environmental impact statement. Pending the
hearings and supplemental analysis, the injunction prohibited timber cutting, road
building and the creation of a log dump in important subsistence areas near Hoonah.
In August 1989, during the height of the Hoonah subsistence season, the agency held
the subsistence hearings in Hoonah and other villages throughout northern, southeast

Alaska.

In November 1989, the Forest Service issued its supplemental environmental
analysis and decision. The agency’s supplemental EIS documents that timber
development activities around Hoonah may significantly restrict plaintiffs' subsistence
uses of all species in one area near Hoonah and of deer, brown bear, and marten in



another area. The agency then found that its long-term timber contract with Alaska
Pulp Corporation makes it necessary to continue intensive timber development in
areas it agreed are important to meet plaintiffs' subsistence food needs. It also found
that the development involved the minimal amount of public lands and that closure of
new spur roads, pre-cominercial thinning, and recommendations to the Alaska Board
of Game to reduce the sport bag limits for deer were adequate mitigation measures.
The decision also authorized APC to cut more timber during 1990 than it has ever cut
in a single year since operations began under its contract in 1961.

On March 2,1990, plaintiffs filed a motion for a preliminary injunction. They
allege that the Forest Service's necessity and mitigation findings fail to comply with
ANILCA, Section 810{&X1M3). They request that the court enjoin all activities in
areas close to Hoonah until the agency makes the proper findings and requires
uniform 100 foot buffer strips on most anadramous fish streams. The court
consolidated this case with Tenakee Springs v. Clough (eep. a2infra), and ordered the
parties to negotiate. They were unable to reach agreement. In mid-April, plaintiffs
moved for a temporary restraining order. On April 26, 1990, the court heard oral
argument on the requests for a preliminary injunction and temporary restraining
order. Following oral argument, the court denied the request for a T.R.O., but stated
its intention to issue a decision on the consolidated requests for preliminary injunction
in the near future.

7. John 0. Alaska, No. A85-698 Civ. (D. Alaska) (Ho* _nd)

This case was filed in December, 1985, by Katie John, Doris Charles, and the
Mentasta Village Council, Since 1964, the State limited subsistence fishing in the
Copper River Basin to that portion of the Copper River below its confluence with the
Slana River. In 1984, Katie John and Dons Charles, residents of Mentasta and Dot
Lake, respectively, requested the Board of Fisheries to open a subsistence fishery at
the old village site of Batzulnetas, where the proponents have pendmg and patented
(respectively) Native allotments. The board rejected the proposal, voicing concerns
about fishing on stocks of fish at or near their spawning grounds (“terminal fisheries").
This lawsuit followed.

Plaintiffs claim that the Batzulnetas site is a customary and traditional
subsistence salmon fishing site and that closure of this area is not required to protect
sustained yield. The case involves a complex river system (the Copper River, in which
there are at least 124 separate sockeye salmon stocks).

Questions are raised regarding what constitutes a "reasonable opportunity” to
obtain subsistence salmon and whether this is the applicable standard under ANILCA,
what steps the State must take to determine whether a fishery can be conducted
without jeopardizing sustained yield, and what standard of review the federal court



should apply in reviewing State subsistence regulations, among others. There is also a
question of whether the State of Alaska has jurisdiction to regulate fish uses on a

Native allotment

After completion of extensive discovery and filing by plaintiffs of a motion for
summary judgment, the parties entered into a stipulation in 1987 to stay the case
pending the Board of Fisheries’ review of a new proposal from plaintiffs for a
subsistence fishery. The State agreed to allow plaintiffs a carefully structured interim
subsistence fishery for the 1987 season.

In its winter 1987-88 meeting, the board acted on plaintiffs’ proposal and
found that the existing subsistence fishery for the Copper River provided a
"reasonable opportunity” for plaintiffs to meet their subsistence uses; however, the
board also found that a subsistence fishery in excess of "reasonable opportunity” could
be authorized at Batzulnetas without jeopardizing sustained yield. The board adopted
a regulation establishing a subsistence fishery at Batzulnetas and setting the season,

methods of take, and scope of this new fishery.

Plaintiff's filed a motion for a preliminary injunction seeking more fishing
opportunities for the summer of 1989 than the 2-3 1/2 days provided for in the
regulations. On June 6, 1989, Judge Holland granted the plaintiffs’ request for a
preliminary injunction by enjoining the enforcement of the existing regulations and in
lieu thereof, ordered that plaintiffs could take salmon from June 1 through September
1 or until 1,000 sockeye salmon were taken, whichever occurred first. The State was
further ordered to undertake studies of the subsistence fishery at Tanada Creek and
plaintiffs' subsistence use of salmon so as to be in a position to perform the subsistence
fisheries analysis required by AS 16.05.258 with respect to the Tanada
Creek/Batzulnetas fishery.

Cross motions for summary judgment were also filed on whether the new
regulations are adequate under ANILCA. On January 19,1990, the Court ruled that
in refusing to permit the subsistence fishery, the Board of Fisheries had not taken the
steps and made the findings necessary under the State Subsistence law and ANILCA.
The Court therefore directed the Board to adopt new regulations consistent with state
law. The State took the position that because of McDowell, the Board of Fisheries
couid not adopt new regulations and suggested that the parties agree to another
preliminary injunction for the 1990 fishing season. When the parties were unable to
reach agreement on the terms of an injunction, the plaintiffs moved for a preliminary
injunction. The motion is still pending.



8.  Kenaitze Indian Tribe 0. State of Alaska, seo F.2d 312 (9th cir. 1989),
cert, denied, 100s. ct. 3187 (1989), 0n remand, No. A86-367 Civ. (D.
Alaska) (Holland).

This case was filed on July 15,1986, under S 807 of ANILCA by the Kenaitze
Indian Tribe. The plaintiff members consist of the descendants of aboriginal
inhabitants of the Cook Inlet area. The Tribe alleged that th$ State’s definition of
"rural area" in its 1986 subsistence law, Ch. 52, SLA 1986, was inconsistent with the
meaning of the term "rural" in Title VIII of ANILCA. Sections 803 and 804 of
ANILCA provide an absolute hunting and fishing priority for rural Alaska residents.
The State’s definition of "rural area* extended the priority only to those ~ho live in "a
community or area of the state in which the noncommercial, customary, and
traditional use of fish or game for personal or family consumption is a principal
characteristic of the economy of the community or area." Plaintiff claimed that the
term "rural” had to be given its ordinary meaning - that of a geographic area with a
small population - and that it could not be defined so as to restrict the priority to only
those who live in an area where subsistence activities are a principal component of the
economy. It was their position that tribal members living on the Kenai Peninsula are
rural residents and their customary and traditional harvests of fish and game for
subsistence uses are entitled to preference over competing non-subsistence uses.

Plaintiff filed a motion for preliminary injunction in July 1986. On August 14,
1986, the State of Alaska filed a motion to dismiss, arguing that Section 807 of
ANILCA does not confer jurisdiction upon the federal court to hear a challenge to the
State’s "laws of general applicability” (i.e., statutory provisions that comply with
Section 805 and allow the State to have management jurisdiction over subsistence uses
on federal lands). The State argued that $807 only grants jurisdiction to challenge the
State’s implementing_regulations. The court denied the State’s motion to dismiss.
Memorandum ofDecision, February 13,1987.

In the meantime, the Tribe filed a motion for partial summary judgment and
the State filed a cross motion for summary judgment on the underlying question of
whether the state statutory definition of "rural area” complied with ANILCA. On July
9, 1987, Judge Holland denied the Tribe's request for a preliminary injunction and
granted the State’s motion for partial summary judgment, Essentially deferring to
the State’s interpretation of the term "rural" (and the Department of the Interior’s
"approval' of the State’s 1986 subsistence law), the court found that the State’s
definition i f "rural area" was not inconsistent with Section 804 of ANILCA.

On October 24,1988, the Court of Appeals reversed the lower court’s denial of
the Tribe’s request for a preliminary injunction. The court first concluded that it owed
no deference to the interpretation adopted by the Department of the Interior or the
State of Alaska. Interpreting the statute’s meaning de NOVO, it found that Congress



used the term "rural” in its plain and ordinary sense to refer to areas of Alaska that
are "sparsely populated.” It noted that adopting the State’s "contorted definition" of
rural would "materially change the sweep of the statute . . . and lead to an
inconsistency within the statute.” Relying on Amoco Production Co. v. Gambell, 107 S.
Ct. 1396 (1987), the court refused to resort to the legislative history of ANILCA in
search of a contrary meaning. Concluding that the State’s definition of rural was
inconsistent with ANILCA, the court reversed and remanded the case to the district
court for entry of a preliminary injunction.

On denial of the State’s petition for rehearing, the Court of Appeals amended
its decision on January 4, 1989, to specifically address the State’s argument that
article IV, $4 of the U.S. Constitution and the Tenth Amendment preclude a federal
court from ordering a state to amend its laws to make them consistent with ANILCA.
The Court noted that this proposition had no application since the court did not
purport to be directing the state to amend its laws: "it is free @ eschew any further
entanglement with the federal government by advising the Department of the Interior
that it is withdrawing from its role in administering ANILCA." The Supreme Court
denied the State’s petition for certiorari on June 19,1989. 109 S. Ct. 3187 (1989).

Following remand of the case, Judge Holland entered a preliminary injunction
ordering the State "to elect, on or before May 15, 1989, whether it will or will not
afford plaintiff on an interim basis priority over all other consumptive uses for the
subsistence use of hooligan and all species of salmon on the Kenai Peninsula.”
Prellmlnary Injunctlon, April 26, 1989, at 10. Assuming it elected to continue to
comply with ANILCA, the court ordered the State to afford the Kenaitze a priority
over all other consumptive uses, for the subsistence use of hooligan and all species of
salmon. To that end, the Board of Fisheries was directed to adopt emergency
regulations to effect such priority. The court gave the parties the alternative of
entering into a consent preliminary injunction to the same general effect.

On May 31,1989, Judge Holland approved a "Consent Preliminary Injunction™
which allowed members of the Tribe domiciled on the Kenai Peninsula to fish with a
single net for all species of salmon between June 15 and September 15,1989, and for
hooligan between October 1, 1989 and November 30,1989. The fishery was confined
to the Kenai River 1/4 mile upstream from the Warren Ames Bridge, including Birch
Island, downstream to the mouth, and including those waters normally closed to
commercial salmon fishing adjacent to the mouth of the river. The Tribe was given a
quota of 5000 salmon, not to include more than 600 chinook. Judge Holland
subsequently rejected two challenges to the consent preliminary injunction. _Alaska
Fish and Mldllfe Conservation Fund and Alaska Fish and WWdIl e Federation and
Outdoor Council v. State ofAlaska, No. 189-008 civ. (D. Alaska) and Mills v. Kenaitze
IRA Council, No. A89-268 Civ. (D. Alaska).



In the meantime, the Governor sought an amendment to ANILCA which
would have inserted the State’s definition of "rural® into ANILCA. The House
Interior and Insular Affairs Committee was scheduled to consider the merits of the
legislation on May 24, 1989, but opposition from the Native community caused
Congressman Young to pull the bill before any action could be taken. Discussions
between representatives from the Governor’s office and Native leaders on a possible
legislative solution were halted when the Supreme Court of Alaska rendered its
decision in McDowell.

On April 27, 1990, Judge Holland approved another preliminary injunction
allowing the Kenaitze to operate a single tribal subsistence fishing net during the 1990
fishing season. In a separate order, he found that the Court of Appeals did not hold
that the entire Kenai Peninsula is rural as a matter of law, but rather provided its
definition of the term "rural" as employed by Congress in ANILCA. Judge Holland
concluded that it was up to the court and the Alaska fisheries regulators to apply that
definition. As between the Board of Fisheries (or Joint Boards) and the court, Judge
Holland held that it was the job of the Boards and not the court to determine what
portions of the Kenai Peninsula are rural in accordance with the interpretation of. the
term "rural” by the court of appeals.

With respect to whether the Kenaitze have customary and traditional uses of
salmon on the Kenai Peninsula, Judge Holland found that the Board of Fisheries had
never accomplished the analysis of specific Kenai Peninsula salmon stocks required by
AS 16.05.258. He concluded that should the matter be referred back to the Board of
Fisheries for enactment of appropriate regulations, the Board would be ordered "to
effect the analysis required by AS 16.05.258 for those portions ol the Kenai Peninsula
which are determined to be rural in accordance with the then-operative definition of
‘rurar. Order, April 17, 1990, at 10-11. All further proceedings in the case have
been stayed until July 1,1990.

o. Kitka v. State ofAlaska, No. A89-276 Civ. (D. Alaska) (Holland)

In January, February and March, 1989, the Board of Fisheries found that
Sitka residents had not engaged in customary and traditional uses of fish and shellfish
species, other than sockeye salmon and herring, including herring roe and
promulgated regulations which deny priority for subsistence uses of shellfish, ground
fish (including halibut), the remaining 4 species of Pacific salmon and all varieties of
other finfish. On June 30, 1989, a class composed of all residents of the unified City
and Borough of Sitka, Alaska, filed suit challenging the regulations as arbitrary,
capricious and unreasonable and violative of Section 804 of ANILCA. They also allege
that these restrictions are unconstitutional under the federal Constitution.



In denying the plaintiffs’ motion for class certification, the Court = on its own
initiative - indicated that it might find parts of the City and Borough of Sitka to be
non-"rural." Subsequently, again on its own initiative, the Court issued an order
stating that in view of the MC OWell decision it would take no further action in this
case until July 1,1990.

10. Kwethluk IRA Council 0. State of Alaska, No. A90-107 (D. Alaska)
(Holland)

This case was filed after the Board of Game in March, 1990, rejected an
emergency petition form the Kwethluk Tribe for an immediate, limited subsistence
hunt of the Kilbuck Mountain caribou herd. The Board attempted to base its decision
on the sustained yield principle. On April 4, 1990, the federal court granted a
preliminary injunction requiring the S'-ate to make available to the Tribe, between
April 5and April 15, a subsistence hu;:;, with a quota of 50 caribou.

The Court rejected the Board’s sustained yield determination because die
State did not have a game management plan for the Kilbuck herd and the Board had
not adopted "an articulated and evenly applicable definition of sustained yield." The
court criticized the Board for acting "in all ad hoc fashion, as though it had unfettered
discretion to decide what meaning it would attribute to the sustained yield issue in any
particular case." The court found that a hunt of 50 animals would not adversely affect
the herd, and that Kwethluk had demonstrated an urgent need for the meat.

11 Morry V. State & W”SOH, No. 2BA-87-83 (Superior Court) (Jeffery)
(Jury trial demanded)

This civil rights action was filed on July 9,1987 in Superior Court at Barrow,
seeking declaratory relief and damages for abuse of process, malicious prosecution,
breach of duty under the federal and state subsistence laws, racial discrimination, and
denial of due process. Plaintiff, a resident of Anaktuvuk Pass, alleges that Wilson, a
state game warden, wrongfully filed a criminal complaint against plaintiff charging
him with four technical game violations related to his taking of a grizzly bear for
subsistence uses. A state prosecutor declined to prosecute the case and dismissed the
charges. Plaintiffalso challenged, under both ANILCA and the State Subsistence law,
the $25 tag fee and the hide and skull sealing requirements as applied to the
subsistence hunting of grizzly bears.

Defendants filed a motion to change venue from Barrow to Fairbanks, on the
ground that a Fairbanks trial would be less expensive and more convenient. Plaintiff
opposed the motion, arguing that he had a right to trial before a jury drawn from his
general community. By memorandum decision of March 14, 1988, Judge Jeffery
denied the motion for change of venue. Among other things, he held that "the



presence of Anaktuvuk Pass in the Second Judicial District expresses long-standing
cultural and political realities" and was not, as defendants suggested, merely the "flick
of some cartographer’s pen.” The judge concluded that Barrow "include[sj significant
elements of the community of Anaktuvuk Pass because of the large number of Inupiat
Eskimo subsistence hunters in Barrow. A jury drawn from the Fairbanks community
would not meet this standard.”

Plaintiff has filed a motion for partial summary judgment on the validity of the
grizzly bear regulations. On October 6,1989, the Kwethluk IRA moved to intervene

with respect to the challenge to the tag and sealing requirements.

12. McDowell v. Collinaworth, 785 p.2d 1 (Alaska 1989), 0n remand, No.
3AN-83-1592 Civ. (Alaska Superior Court) (Carlson)

On December 22, 1989, the Alaska Supreme Court ruled that Article VIl of
the Alaska Constitution prohibits limiting eligibility for subsistence uses to residents of
rural areas. Specifically, the Court held that providing rural Alaska residents special
subsistence privileges violates Article VO, $ 3, 15 and 17 of the Alaska
Constitution. Section 3 reserves fish and wildlife in their "natural state" to the people
of Alaska for "common use.” Section 15 prohibits the Legislature from creating a
fishery allocation system that results in an "exclusive right or special privilege of
fishery." Section 17 requires statutes governing hunting and fishing to "apply equally
to all persons similarly situated.” The case was remanded to the Superior Court "with
instructions to issue a declaratory judgment that the rural preference of ch. 52 SLA
1986 is unconstitutional and to take such further action as may be appropriate.” 785
P.2d at 12.

The Supreme Court stayed the effect of its decision until July 1, 1990, with
respect to existing hunting and fishing regulations. It subsequently denied AFN’s and
the State’s petitions for rehearing.

On remand, the State of Alaska has asked the Superior Court to decide
whether the Supreme Court intended to invalidate the entire subsistence priority or
only the rural residency limitation. Both the State and the plaintiffs have taken the
position that the "rural preference" provisions of the 1986 law are not severable, and
that the Supreme Court invalidated the entire subsistence law. Plaintiffs in various
cases pending in federal district court have moved to file an amicus brief on the
severability issue, arguing that the "rural preference" provisions of the State’s
Subsistence law are severable, and that the law continues to have legal effect, i.e., that
the State’s resource managers are required to accord priority to subsistence uses by
Alaska residents without regard to their rural or urban status The Court has been
urged to resolve this issue no later than mid-May since in February the Board of Game
deferred approximately 100 subsistence proposals from its scheduled March meeting



to be taken up in May or June, depending on the Court's ruling on the severability
issue.

The effect of the Supreme Court’s decision is to place state law out of
compliance with the rural subsistence priority mandated by Title V111 of ANILCA. If
no remedy is found by July 1,1990, the Secretary of the Interior will assume fish and
game management on all federal public lands and waters in Alaska. The geographical
extent of the Secretary’sjurisdiction and the details of his management system remain

to be decided.
13. Native Village of Dot Lake o. State of Alaska, No. 4ra-89-997

(Superior Court) v~ teinkruger)

In April, 1989, the plaintiff submitted a petition to the Board of Game asking
that its members be allowed to take 3 moose between then and September to meet
their subsistence needs. On April 27, 1989, at a meeting in Anchorage previously
scheduled to comply with the federal court order in BObby V. Alaska, No. Asa-544 civ.
(D. Alaska, Feb. 14, 1989), the Board of Game discussed plaintiffs petition and
received testimony from plaintiffs president, but refused to consider the petition on
the merits. The petition was rejected on the grounds that it did not qualify as an
"emergency"” under 5 AAC 96.625(f).

Plaintiff filed suit on June 15, 1S89, challenging the Board’s anti-petition
policy on two grounds. First, plaintiff argues that the policy conflicts with the
Administrative Procedure Act, AS 44.62.220 and -.230, which gives plaintiff and any
other "interested persons" the right to petition the Board for the adoption or repeal of
a regulation at any time, regardless of the existence of an emergency. Second,
plaintiff argues that the regulation is inconsistent with the Board’s statutory duty to
accord priority to subsistence uses, and especially to respond to subsistence-
deprivation emergencies. In addition to the anti-petition policy, plaintiff has
challenged the validity of the regulations which govern the subsistence needs of
plaintiffs members with regard to the taking of moose. Those regulations impose
seasons and bag limits for subsistence hunters which are identical to those governing

sport/trophy hunters.

On September 19,1989, the plaintiff moved for summary judgment, asking the
court to issue a declaratory judgment invalidating 5 AAC 96.625(f) (the anti-petition
policy) and 5 AAC 88.045(3) (season and bag-limit restrictions on subsistence moose
hunting by Dot Lake residents in Game Management Unit 20(D).



1a. Native Village of Dot Lake 0. Alaska, No. A90-001 Civ. (D. Alaska)
and Kluti Haah Native Village of Copper Center o. Alaska, No. Ago-

004 Civ. (D. Alaska) (Holland)

These cases were filed the first week of January, 1990, when the Alaska
Department of Fish and Game, after the McDowell decision, issued emergency orders
closing the winter Dot Lake subsistence moose hunt and the winter Nelchina
subsistence caribou hunt. The hunts were reinstated when the Alaska Supreme Court
stayed the effect of its MCDOWEIl decision until July 1, 1990. The plaintiffs in both
cases allege that existing restrictions on their subsistence hunting violate ANILCA;
they also allege that they have a constitutional right to engage in subsistence hunting.

15. Native Village of Tanana 0. COWper, No. F83-034 Civ., and Tanana
Chiefs Conference, Inc. v. Cowper, No. F83-402 Civ. (D. Alaska)
(Kleinfeld)

These cases were filed in 1983 and present the issue of whether the State’s
prosecution of five residents of Tanana and two residents of Ruby for taking a moose
during closed season violates Section 804 of ANILCA. The cases were consolidated by
the court, and both parties filed summary judgment motions. The motions focused on
whether the areas involved were Indian country; whether there were exemptions from
State authority over fish and game for Native activities sponsored by a Native council;
whether P.L. No. 280 precludes State regulation of Native fishing and hunting; and
whether there was any interference with subsistence rights under ANILCA or with
First Amendment rights.

On November 6,1987, the court ruled as follows:

1) That ANILCA'’S subsistence protections are limited to direct personal or
family consumption or barter or customary trade; and plaintiffs presented no evidence
that the taking was for one of these reasons. Judge Kleinfeld also found that there
was no evidence that the takings took place on the lands to which ANILCA applies.

2) The court declined to rule on whether Tanana or Louden are Indian
country because plaintiff failed to present any evidence about where the takings took
place. Also, the court declined to rule on whether State authority may be exercised
within Indian country, until the predicate - a showing of where the events took place -
was made. Judge Kleinfeld noted that based upon the record, he was inclined to think
that Tanana was not Indian country and not a dependent Indian community, but it was
not necessary for the court to reach that issue.

3) The court found that Tanana Chiefs has standing to assert the rights of
individual Natives, citing UAWV. Brock, 106 s. ct 2523 (1986).



4) Aa to P.L. 280, Judge Kleinfeld held that the exemption from state
criminal laws contained in 18 U.S.C. S 1162(b) for hunting and fishing rights of
Natives under "Federal treaty, agreement, or statute" does not apply where there is
no treaty or statute. He concluded that the State may exercise jurisdiction over fish
and game offenses even in Indian country in the Tanana area. The court based its
ruling in part on Kake v. Egan, 369 U.S. 60 (1962) which it construed to hold that off-
reservation hunting and fishing is subject to state regulation. The court further held
that California v. GCabazon Band of Mission Indians, 107 s. ct. 1083 (1987), did not
apply because this case involved criminal offenses, unlike the regulatory bingo
offenses at issue in CaJbazon.

5) The judge denied plaintiffs’ motion for summary judgment on the
freedom of religion issue, finding that proof was lacking of several essential elements
of the claim, in particular the religious nature and necessity of memorial potlatches.

In 1089, Native Vlllage of Tanana was dismissed by stipulation. The village
submitted a proposal to the Boa7d of Game, asking that subsistence regulations be
adopted allowing the commuijiityjo take moose for a traditional festival, Nuchalwoyya.
During its March 1989 meeting, the board found that the community had a customary
and traditional use of moose for that purpose, and adopted the requested regulation.

In 1988, the state filed a motion for summary judgment in 1aNnana Chiefs
Conference on the outstanding equal protection and due process claims. At issue was
the lack of regulations allowing memorial potlatches. Tanana Chiefs Conference never
petitioned the Board of Game to authorize that use as a subsistence use. In response
to the state’s motion, TCC again raised the freedom of religion issue, basically
contending that the equal protection and due process arguments must be viewed with
strict scrutiny by the court because of the first amendment. The state’s position is that
plaintiff still has not demonstrated the religious nature and necessity of memorial (as
contrasted to funeral) potlatches. Following oral argument in June, 1989, Judge
Kleinfeld dismissed all of the outstanding constitutional claims with the exception of
the religious freedom claim and requested cross-motions for Summary Judgment on
that issue. On March 15,1990, Judge Kleinfeld entered final judgment in favor of the
State on the religious freedom claim, based largely on Lyng V. Northwest Indian
Cemetery Protective Ass™, 108s. ct. 1319 (1988).

16. . Natural Resources Defense Council, etaL, v. Lujan, civ. No. 89-2345-
JHG and Gwich’in Steering Committee V. Lujan, civ. No. 89-2393-JHG (D.D.C.
filed August 28, 1989) (Cases consolidated by order of Judge Joyce Green on
December 18, 1989)

This is an action by the Natural Resources Defense Council, a coalition of
environmental organizations, and the Gwich’in Steering Committee, an incorporated



association of Gwich’in Athabascan tribes in Alaska and Canada, challenging the legal
adequacy of a Legislative Environmental Impact Statement and Report to Congress
(LEIS) regarding whether to allow oil and gas development in the 1.5 million acre
coastal plain of the Arctic National Wildlife Refuge ("the coastal plain®) prepared by
the Secretary of the Interior ("the Secretary"). Plaintiffs seek a declaration that: (1)
this document does not comply with Sections 810 and 1002 of the Alaska National
Interest Lands Conservation Act (ANILCA), 16 U.S.C. 3120, 3142, and the National
Environmental Policy Act (NEPA), 42 U.S.C. 4331, €. 0, and (2) that the
Secretary’s conclusions in the LEIS, recommending thct Congress allow full oil and
gas leasing in the coastal plain, were arbitrary and capricious and not supported by the
evidence presented in the body of the LEIS, in violation of the Administrative
Procedure Act. Plaintiffs further seek an injunction requiring the Secretary to revise
the LEIS to correct his violations of law.

Plaintiffs seek to protect the use rights of their members in ANWR. The
Gwich’in tribes’ claims center on subsistence use of the Porcupine Caribou Herd as it
may be impacted by ANWR development. NRDC’s members claim subsistence and
recreational use impacts. Both plaintiffs allege harm to their public participation
rights in that the LEIS was supposed to enable the public to participate meaningfully
in the ANWR development debate. Plaintiffs allege that flawed and incomplete data
and analyses produced in the LEIS frustrated the plaintiffs’ participation rights.

17. Payton 0. State, 3AN-88-12223 Civil (Alaska Superior Court) (Ripley),
appealpending, No. s-3377 (Alaska Supreme Court)

This case was filed in 1988 and challenged the finding by the Board of
Fisheries that residents of the Skwetna area (a rural area across Cook Inlet from
Anchorage) did not have customary and traditional uses of salmon, and consequent
failure to adopt subsistence regulations for that area.

Plaintiffs alleged a number of violations: (1) that the finding was arbitrary
and capricious, because the Board of Game had authorized subsistence moose hunting
there, (2) that the finding was not supported by the record; (3) that the action
violated AN ILCA (though the case was filed in state court); (4) that the board used an
impermissible durational residency requirement; (5) that the board applied its criteria
in a way that discriminates on the basis of race (in favor of Alaska Natives); and, (6)
that the composition of the board violated due process, because of the presence of
commercial and sport fishermen.

The court awarded summary judgment to the State on March 15, 1989. A
final judgment was entered in early April, and plaintiffs have appealed. By
Agreement, the appeal has been stayed until July 1,1990.



18. Peninsula Marketing Association v. State of Alaskat san-8s-12324
Civil (Alaska Superior Court) (Hunt)

The False Pass commercial fishery occurs near the Alaska Peninsula in June,
targeting mainly sockeye salmon. Along with the sockeye salmon are incidentally
harvested chum salmon, five to ten percent of which (at most) may be Yukon fall chum
salmon.

In May, 1987, a class action was filed against the Alaska Board of Fish and
Commissioner of Fish and Game. ASS0CIafion o?vlllage Council Presidents, Tanana
Chiefs Confermce, Paul Philip, and Jonathon Solomon v. Alaska Board of Fish and
Commissioner ofFish and Game, No. 4BE-87-155 Civ. The plaintiffs asserted that the
information presented to the Board of Fisheries indicated that not enough fall chum
salmon would return to the Yukon in 1987 to provide for both escapement and
subsistence fisheries. They argued that the federal and state subsistence lav/s
required that the False Pass commercial fishery be closed.

The State and intervenors (Concerned Area M Fishermen and Peninsula
Marketing Association) argued that the information before the Board of Fisheries
justified the board’s conclusion that there was no need to close the False Pass fishery.
The board did not believe it was likely that there would not be enough fall chum
salmon to provide for escapement and subsistence fishing at historical levels in the
Yukon. Plaintiffs request for a preliminary injunction was denied. Plaintiffs sought
review by the state supreme courtvia a petition for review, which was also denied.

The Board of Fisheries imposed a chum salmon cap on the False Pass fishery
for the 1988 season. The case was subsequently dismissed when ADF&G’s estimate of
fish returning proved to be inaccurate and more than enough fish returned.

This case was filed in the late fall of 1988, challenging the False Pass chum
salmon cap which the Board of Fisheries had imposed, beginning in June 1988.
Plaintiffs in this case include the intervenors in that case. The chum cap is challenged
on a number of grounds. The Yukon-Kuskokwim Fisheries Task Force and four (4)
residents of western Alaska have intervened on the State’s side to support the cap,
and have filed a cross claim against the State, arguing for the same reasons put
forward in Peninsula Marketing Association that the False Pass fishery should be
closed. Cross motions for summary judgment were filed on plaintiffs’ claims (not
intervenors). Following argument on those motions in early June, the Court ruled in
favor of the State and Intervenors. Intervenors are now conducting discovery on their
cross claim, putting the State and the plaintiffs on the same side. The Intervenors are
seeking to close the False Pass fishery for the same reasons advanced inASS0Ciation of
V|hla e Council Presidents, et al. vs. Alaskc Board ofFish and Commissioner ofFish
ana Game.



19. Sierra Club o. Penfold , 857 F.2d 1307 (9th cir. 1988), Or,\ remand,
A86-083 Civ. (D. Alaska) (von der Heydt)

This case challenges B L M ’s approval of placer mining plans. In addition to
claims under NEPA and BLM'’s regulations on the procedure for approving and
receiving notice of mining activities on BLM administered lands, plaintiffs asserted
claims under Section 810 of ANILCA. The subsistence issues of interest include the

following:
a)  Subsistence Reviews Must Evaluate Cumulative Impacts

In a published decision on May 28,1987, the federal district court held for the
first time that Section 810 of ANILCA, 16 U.S.C. 5 3120, requires a federal land
management agency to consider cumulative impacts when determining whether a
federal action may significantly restrict subsistence uses. SI€ITa Club v. Penfold, esa
F. Supp. 1299, 1307 (D. Alaska 1987). The court drew an analogy to NEPA law and
held that the "common-sense principles® of NEPA, which require analysis of
cumulative impacts when agencies determine the environmental significance of federal
actions, would be applied to subsistence evaluations too.

On the facts of the case, the court then held that the cumulative impacts of
multiple placer mines on subsistence uses of Birch Creek were "significant" and
triggered the notice and hearing requirements of Section 810(aXIM3). The court
specifically found that mineral development "severely degrade[d]' Birch Creek
Village’s subsistence fishery and "interfere”] with use of river water for drinking by
village residents.” The court also held that the cumulative impacts of placer mining on
Minto had been unlawfully ignored and remanded the case to the BLM for a
determination of the significance of these impacts.

b) Mining Regulations Invalidfor Failure to Consider Subsistence Impacts

In a subsequent unpublished decision of November 6, 1987, the court
invalidated 1983 amendments to BLM’s mining regulations because, among other
reasons, the amendments were promulgated without a Section 810 evaluation.
Memorandum and Order at 31-34 (Nov. 6,1987). These amendments had the effect of
allowing mines on "withdrawn lands" (lands closed to new mineral entry) to operate
under "notices" without subsistence review if the mines kept their operations under
five acres.

On motion for reconsideration, the court also excused the failure of the
subsistence plaintiffs to exhaust administrative remedies, relying on the point that the
failure to exhaust could be attributed to the agency’s failure to provide the notice
required by Section 810. Minute Order (Nov. 12, 1987) (“the Secretary cannot shield
his complete failure to comply with Section 810 by arguing that the very groups



intended to benefit indirectly from the notice provisions of the statute should have
reminded him of his statutory duty™).

o) Village Councils Have Parens Patriae Standing

A final decision of note is the unpublished decision of November 21, 1986,
where the court considered and rejected a BLM argument that th' 1A and village
council plaintiffs in the case lacked standing to sue on behalf .. ueir residents.
Memorandum and Order at 24-26 (Nov. 21, 1986). The court held that Parens patriae
standing is appropriate when a sovereign entity sues "to prevent a violation of federal
laws by federal agencies." |d. at 25. The court then went on to assume that IRA and
village councils havs sovereign attributes, without deciding the question. |d at 26.
Finally, the court ruled that environmental organizations do not have standing to
bring Section 810 actions.

On September 21, 1988, the Court of Appeals affirmed the lower court in all
respects. Of primary importance was its conclusion that BLM violated NEPA and
Section 810 of ANILCA by failing to prepare EISs addressing the cumulative impact
and effect on subsistence uses of all placer mines in each of the four watersheds
involved in the litigation (Birch Creek, Beaver Creek, Fortymile River and Minto
Flats). The Appeals Court left in place the district court’s injunctions prohibiting
approval of any placer mines in the four watersheds pending completion of the EIS's.

Following the Court of Appeals decision, BLM completed its final
Environmental Impact Statements for all four drainages and then moved to lift the
injunctions. At plaintiffs request, the district court agreed to delay its ruling on the
motion until BLM issued its final decisions. Final decisions were issued implementing
the preferred alternative in all four drainages and imposing more protective measures
for reclamation. After evaluating the adequacy of the EISs and the final decisions,
plaintiff? decided not to oppose the government’s motion to lift the injunctions. The
injunctions were subsequently lifted and the agency is proceeding with the program as
set out in the final decisions. Plaintiffs are monitoring the implementation of the
program.

20. Steinv. Barton, 189-016 Civ. (D. Alaska) (von der Heydt)

On August 30, 1989, commercial fishermen and Alaska Natives in Southeast
Alaska who use areas on Prince of Wales Island for fishing, hunting and gathering
sued the United States Forest Service alleging that salmon habitat and subsistence
resources on Prince of Wales Island will be irreparably harmed unless the federal
defendants are enjoined from logging and road building within 100 feet of all
anadromous streams and their tributaries. The plaintiffs alleged violations of NEPA,



Section 810 of ANILCA, and the Clean Water Act, and sought declaratory, injunctive
and temporary relief.

On September 29,1989, Judge von der Heydt issued a temporary restraining
order. In doing so he found (1) that plaintiffs had raised serious questions whether the
federal defendants had complied with NEPA, ANILCA and the Clean Water Act when
they approved the 198994 Operating Plan for the Ketchikan Pulp Company’s Long-
Term Sale Area; (2) that the balance of hardships tipped in favor of granting
temporary relief; (3) that partial temporary relief was necessary to preserve the status
quo pending disposition of the plaintiffs’ motion for preliminary relief, and (4) that
such relief would be narrowly tailored to have only de minimis impact on logging in
the affected area. Based on these conclusions, the Court enjoined federal defendants
from authorizing logging and road building within 100 feet of all streams within the
Ketchikan Pulp Company’s long-term sale area that are classified as "Class |I" streams,
and all streams classified as "Class I1" streams that are tributaries of Class | streams.

Of interest here is the fact that the Forest Service argued that the subsistence
users of Wrangell lacked standing to raise the subsistence fisheries issue because of a
finding by the Board of Fisheries in late February, 1989, that Wrangell is ineligible for
subsistence fisheries. The eight criteria the Board applied to determine Wrangell’s
status as a subsistence community are the subject of litigation in Kitka v. State of
Alaska, (see discussion SUPIA at p. 21). The Forest Service also attempted to minimize
its duties under Section 810 of ANILCA by chi icterizing Section 810 of ANILCA as
purely a procedural statute. The plaintiffs, citing AMOCO PdeUCtIOﬂ Co. V. Gambell,
480 U S. 531, 544 (1987), (58 discussion SUPIA at p. 14) and Sierra Clubv. Marsh, s72
F.2d 497, 503 (1st Cir. 1989) argued that insofar as the procedural failures of the
Forest Service in this case led to an improper choice of mitigation measures to
minimize adverse impacts on subsistence resources, the Court may require the agency
to choose a new action.

On March 1, 1990, the court entered an Order and Preliminary Injunction
enjoining timber development within 100 feet of anadromous streams throughout the
Ketchikan Pulp Corporation long-term sale area. In an opinion issued on March 6, the
court found that plaintiffs were likely to prevail on their claim that the Forest
Service’s mitigation measures were arbitrary, capricious, and otherwise no in
accordance with law. The court’s ruling was based on its interpretation of the
Administrative Procedures Act and the National Environmental Policy Act. The
Court did not rule on the ANILCA claims. The parties are briefing the remaining =
issues on summary judgment.



21. - Sumner Strait Advisory Committee o. State ¢f Alaska, No. A90-040
Civ. (D. Alaska) (Holland)

This case was filed on February 8, 1990, by a local advisory committee and
non-Native residents of Port Protection and Port Baker (on the northwest tip of
Prince of Wales Island). They challenge the finding of the Board of Fisheries that
local residents do not qualify for “"customary and traditional” subsistence uses of any
species of fish (even though the Board of Game has found that they are entitled to
subsistence uses of deer). Plaintiffs allege that the Board's action violates ANILCA.
They also allege that the Board illegally refused to follow the recommendation of the
regional advisory council which called for recognition of and a priority for customary
and traditional subsistence uses of finfish and shellfish by residents of Point Baker and
Port Protection.

22. Tanana Fish and Game Association v. State of Alaska, No. A90-117
Civ. (D. Alaska) (Kleinfeld)

This case was filed on April 20, 1990, by the Tanana Fish and Game
Association, an unincorporated association organized to represent and advance the
interests of users of fish and wildlife resources in and around the Village of Tanana.
Plaintiff alleges that its members have been selling the roe from their subsistence
harvests of Yukon River (fall chum) for at least 20 years. Currently the sale of roe
from subsistence taken salmon is illeg?) under 5AAC $ 1.010 (d).

Plaintiff asserts that the regulation violates Section 804 of ANILCA, which
mandates that customary and traditional subsistence uses, including customary trade,
be given priority over competing non-subsistence uses. Based on the fact that the
definition of "subsistence uses" in both state and federal law contains a "customary
trade" component which has been interpreted to mean limited exchanges for cash not
amounting to a significant commercial enterprise, plaintiff seeks to have the State
recognize the right of the residents of Fishing District 5 of the Yukon River to engage
in customary trade of Yukon River salmon roe. The association developed a program
to regulate and limit the roe trade, which was unanimously endorsed by the local
advisory committee. Following hearings in 1988, the proposal was rejected by the
Board of Fisheries.

The issue of whether the Yukon River subsistence salmon fisheries should be
managed by the state or the federal government has been raised in this case.

28.  Tenakee Springs 0. Clough, i86-024 Civ (D. Alaska) (von der Heydt)

This case involves challenges to Forest Service timber cutting plans for the
Alaska | dp Corporation (APC) on Chichagof, Baranof and Kuiu Islands. This case



has proceeded in two phases, challenging the Environmental Impact Statements and
associated ANILCA findings for two separate operating plans.

In the first phase, the plaintiffs challenged the five year operating plan for
1981-86 under both NEPA and ANILCA. The plaintiffs were the Sierra Club,
Southeast Alaska Conservation Council, the Wilderness Society, and the City of
Tenakee Springs.

The case raised two issues relative to ANILCA: what entities have standing
to bring actions for a violation of Section 810, and the applicability of Section 810 to
the 5-year harvest plan, since it was adopted prior to ANILCA, but implemented
afterwards. The government argued that mere implementation of the decision to
"withdraw, reserve, lease or otherwise permit the use, occupancy, or disposal’ of
public lands did not trigger Section 810. It argued that the determination to authorize
the roads and harvest units was made prior to the passage of ANILCA in 1980 when
the Forest Service approved the 5-year plan.

The federal government argued that state-created municipalities could not sue
parens patrlae, therefore the City of Tenakee Springs had no standing to bring
Section 810 actions. The plaintiffs, relying upon cases giving municipalities standing
in NEPA cases, claimed they had standing by virtue of Section 802(3) which declares
that it shall be a policy of Congress for federal land managing agencies to cooperate
with adjacent land owners. They also argued that the City had standing because it
performed land planning functions relating to subsistence with which the Forest
Service actions conflicted.

Judge von der Heydt (decision June 26, 1987) agreed with the federal

government and ruled that the City of Tenakee Springs had no standing to raise a
cause of action under Section 810. Citing [N I€ MU“_IdISUICt Vehicle A r Pollution
M.D.L. No. 81, 481 F.2d 122, 131 (oth cir.), Cert, denied, 414 u.s. 1045 (1973), the
court reasoned that the City does not engage in subsistence and its indirect interest in
the economic well-being of the taxpayer base was not sufficient to confer standing.
The court made no finding as to whether the Fore?*- rvicc had complied with Section
810, but cautioned "[s]ince other plaintiff irties to this suit could raise the
Section 810 issue at a later time, prudence -vouiu dictate that the Forest Service
reevaluate whether it has complied with the section."

On the NEPA issues, the court enjoined further roading and harvest beyond
the existing roads in a given area pending preparation of a supplemental EIS.
Completion of the Supplemental EIS.

The second phase of the case involves a challenge to the supplemental EIS,
released in November 1989, for the 1981-86 and 1986-90 operating periods. In the
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record of decision for that EIS, the Forest Service authorized the cutting of over 400
million board feet of timber in 19S50, more than APC had cut in the prior four years
combined. In so doing, the agency found that there would likely be a significant
restriction on subsistence, but that it was "necessary" due to the 50 year timber
contract with APC.

A large number of subsistence users joined the original plaintiffs in the
challenge to the supplemental EIS, including Natives and non-Natives from Tenakee
Springs, Angoon and Kake, the Kake Tribal Corporation, the Organized Villages of
Kake and the Angoon Community Association. The plaintiffs moved for preliminary
injunctions on January 8, 1990 and February 2, 1990, alleging that the Forest
Service's Subsistence analyses and findings fail to comply with ANILCA, $810. The
preliminary injunction motions also raise issues under NEPA and the Clean Water
Act. The motions request protection of selected timber harvest sites around Tenakee
Springs, Angoon and Kake, 100 foot no-cut buffer strips on important fish streams,

and a water quality monitoring program.

The court consolidated this case with Hanlon v. Barton (see p. 15 Infra or
SUpra), which challenged the same Forest Service decision on behalf of residents of
Hoonah. The court ordered the parties to negotiate but they were unable to reach
agreement. In mid-April, plaintiffs moved for a temporary restraining order. On
April 26, 1990, the court heard oral argument on the requests for preliminary
injunction and temporary restraining order. The court denied the request for T.R.O.
but stated its intention to issue a decision on the consolidated requests for preliminary
injunction in the near future.

24. Tlingit and Haida Central Council v. Slate of Alaska, No. 1JU-90-373
CIV. (Superior Court)

This case was filed on April 8, 1990, by individual Tlingit and Haida Indians
and the Tlingit and Haida Central Council. They challenge the State's management of
sea cucumber harvests in Southeast Alaska. They allege that the State is mis-
managing this resource by allowing commercial harvests in violation of the sustained
yield principle, to the detriment of long-established subsistence uses of sea cucumbers

throughout the region.

Plaintiffs seek a declaration that the defendants are managing the fishery in
violation of Article V11, Section 4 of the Alaska Constitution, AS 16.05.258, 5 AAC
99.010, AS 16.43.010, 16.43.240, and AS 16.05.092. They also seek a permanent
injunction preventing the State from granting permits, and directing them to rescind
all outstanding permits, for commercial harvest of sea cucumbers, until such time as
they have assessed the biological status of sea cucumbers, determined the portion of
those stocks that may be harvested consistent with sustained yield, determined the
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ortion needed to satisfy subsistence needs, and otherwise complied with the
Pequwemen?s oq S[tate ?aw].cy d

25, Tukimrmute Native Community Council o. Conquergood, Ass-604
Civ. (D. Alaska) (Holland)

This case involves a challenge to a gold dredging permit and mining plan on
the Tuluksak River. Defendants are the Corps of Engineers and the BLM. The Corps
of Engineers is the agency responsible for the issuance of dredge and fill permits
(commonly known as 404 permits, €€ 33 U.S.C. $ 1344) involving navigable waters.
The Bureau of Land Management approves mining plans involving more than five
acres of public land.

The plaintiff claims that BLM failed to comply with its statutory
responsibilities under both NEPA and Section 810 of ANILCA. Specifically, they
claam that the BLM erroneously concluded that it need not prepare a full
environmental impact statement in conjunction with its permit authorizing Northland
Gold to relocate al'A mile stretch of the Tuluksak River across BLM lands in order to
dredge the main channel of the river. While BLM did an 810 analysis before
approving the mining plans, plaintiffs argue that BLM erroneously found that the
dredging activity and channel diversion would not significantly restrict subsistence
uses within the meaning of Section 810.

On October 17, 1989, Judge Holland granted in part plaintiffs’ motion for
partial summary judgment on their NEPA and ANILCA claims. He found that BLM’s
conclusion not to prepare an EIS or to comply with the full ANILCA section 810
procedures was not reasonable, due to a failure to analyze fully the downstream
impacts of the mining operation; but instead of ordering an EIS or compliance with
Section 810, he remanded the matter to BLM to analyze those impacts and decide
whether to prepare an EIS or comply with the Section 810 procedures. At the same
time, he granted defendants' motion for partial summary judgment as to the
remaining counts, which seems to have in effect upheld BLM’s permit on the merits.
Plaintiffs moved to amend the judgment to vacate the decision in favor of defendants,
which the Court denied on January 9,1989.

Plaintiffs have filed an appeal of the grant of summary judgment to
defendants and defendants have moved to dismiss the appeal for lack of jurisdiction.
The Court has consolidated that motion with the merits of the appeal. The case is
currently tied up in the Conference Program, however, due to the possibility that the
appeal may be rendered moot.



26. United States v. Sakurai, No. A88-026 Cr. (O. Alaska) (Consuelo B.
Marshall, visiting: judge)

Grant Boe and Lavina Grey were indicted on charges of taking herring roe on
kelp “for other than subsistence purposes,” allegedly in violation of 5 AAC $5 01.010,
01.730, 39.002. Specifically, they were charged with taking and possessing herring
roe for commercial sale in the State of Washington in violation of various sections of
the Lacey Act, 16 U.S.C. S 3372 (aX2XA) and $3373 (dX1XB) and for conspiracy under
18 U.S.C. $371. The Lacey Act incorporates state law fish and game offenses.

On September 12, 1988, Boe and Grey moved to dismiss the indictments
against them on the ground that the sale of roe on kelp in the State of Washington is
consistent with the definition of subsistence uses under both Alaska and federal law.
In addition, they alleged that Alaska's regulations failed to apply the policies
mandated by Title VTII of ANILCA.

The matter was referred to Magistrate Roberts, who issued a Report and
Recommendation on October 11,1988. He concluded that "[t]he large scale interstate
commercial sales of roe on kelp that defendants are alleged to have undertaken clearly
are not the tyR/elz of "custqmary trade" that Congress or the Alaska legislature intended
to protect.” aglstrates RGpOl’t at 28. Judge Kleinfeld accepted the magistrate’s
report, noting that neither of the defendants had presented sufficient factual support
for the predicate of their argument, and therefore denied the motions to dismiss.

On May 11, 1989, the parties stipulated to reopening defendants’ motion to
dismiss for the purpose of allowing the court to consider additional evidence offered by
the defendants. At a hearing on May 15, 1989, the defendants presented evidence
demonstrating that they had earned approximately $8,700 from the harvest and sale
of roe on kelp in 1988 and approximately $7,600 in 1987. The Court concluded that
the exchange of roe on kelp for currency is customary trade within the native
community, and that the income received from the defendants’ sale of roe on kelp was
not sufficient for the Court to conclude that they were engaged in a "significant
commercial enterprise.” The Court dismissed the counts involving violations of the
Lacey Act and the Government voluntarily dismissed the conspiracy count.

Although the Government took an appeal from Judge Marshall's dismissal of
the Lacey Act violations, the appeal was subsequently dismissed un September 29,
1989, at the Government's request.

o7. United States v. Skinna, No. cr-88-026 (D. Alaska) (Fitzgerald),
appeal pending, No. 88-3286 (9th Cir.)

Byron Skinna was convicted following a jury trial of one count of unlawful
transportation in Interstate Commerce of illegally taken herring spawn on kelp in



violation of the Lacey Act, 16 U.S.C. 5 3372(aX2XA) and 3373 (dXIXB). On appeal
Skinna argues that the State of Alaska’s regulations restricting the commercial
harvest of herring roe on kelp conflict with the "customary trade" provisions of
ANILCA and are therefore invalid.

MISCELLANEOUS NATIVE INITIATIVES

Alaska Sea Otter Commission

The Alaska Sea Otter Commission was founded in December 1988 for the
purposes of managing, protecting, and regulating sea otter hunting. In addition, the
Commission intends to educate and inform the public about this long-established way
of life.

The immediate impetus for organization of the Commission v/as the initiation
by the U. S. Fish and Wildlife Service of a formal rulemaking proceeding proposing to
prohibit Alaska Native use of sea otters for making handicrafts and clothing. The
Commission took a lead role in coordinating participation by coastal Alaska Natives in
the public hearings regarding the proposed rule which were held in October, 1989.

The Commission, made up of representatives from each of the six affected
coastal Native regions in Alaska, also plans to take an active role in management and
conservation of the sea otter population in general, but in the Prince William Sound
area in particular, due to the damage to the sea otter population caused by the Exxon
Valdez oil spill. The long-term goal of the Commission is to develop a comprehensive
management plan in cooperation with the Fish and Wildlife Service and the
Department of Fish and Game.

Eskimo Whaling Commission

The Alaska Eskimo Whaling Commission (AEWC) is organized as a state non-
profit association for the purpose of actively representing the interests of Native
whalers before the International Whaling Commission. As noted above, the AEWC
was successful in convincing the International Whaling Commission to relax its ban on
bowhead whaling.

International Porcupine Caribou Commission

The International Porcupine Caribou Commission (IPCC) was initially formed
to resist oil development in the Arctic National Wildlife Refuge. It has subsequently
become a trans-boundary commission of Athabascan and Inuit people who seek an
international accord protecting the Porcupine Caribou herd. The IPCC has focused
efforts on two different fronts. Internationally, the IPCC has attempted to influence
the treaty negotiations between the United States and Canada concerning the herd
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population and the protection which should be given to the herd’s habitat.
Domestically, the IPCC represents Native users who are concerned that substantial
development in the Arctic National Wildlife Refuge will significantly and adversely
affect the size of the herd.

The Eskimo Walrus Commission

The Eskimo Walrus Commission was founded in 1978 in response to negative
publicity about Eskimo walrus hunting. The Commission has representatives from 18
villages whose residents secure a significant proportion of their food from walrus
hunting. The Commission was founded for the purpose of managing, protecting and
regulating walrus hunting. In addition, the Commission sought to educate and inform
the public about this long-established way of life.

After years of working together, the Commission, the Department of Fish &
Game and the Fish & Wildlife Service formalized their mutual interest in the welfare
of Pacific Walrus by signing a Memorandum of Agreement on May 21, 1987. The
Agreement outlines management responsibilities and conservation obligations and
recognizes the need for ongoing cooperation to maintain a healthy walrus population.
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Bcforaj Hatthava, Chiaf Juatlca, RablnowLt*,
Sorka, Compton, and Meora, Juaticaa.

KATYHrws, Chiaf Juatlca.
COMJPTOM* Justice, concurring.
MOCK, Justice, concurring.
AALINCWIT2, Juitica, dissenting.

ENTROOUCTION

This caaa challenge* chapter 32 SLA 1586 which grant* a
preference to rural residents to taJta fiah and geae for
subsistence purpoaas. Tho only requirement to bo aat by «
subsistence fisherman or huntar 1ia residency 1in a rural area of
tha atata.

Tha rural prafaranca 1ia challenged wundar savaral
proviaiona of tha Alaska Constitution; tha common uaa clause,
articla VIII, aaction 3; tha no axcluaiva right of fiahary
clause, articla VIlIZ, saction 13; tha unifora application clauaa,
articla VIIl, aaction 17; tha equal right* clauaa, articla I,
aaction 1; and tha dua procaaa clauaa, articla Z, saction 7. in
addition, violation of tha aquql protaction and dua procaaa
clavaas of tha United Statea Conatitution 1ia claiaad. For tha
raaaona that follow, wa hold that tha rural prafaranca violataa

article Till, tactions 3, 13 and 17 of tha Alaska Conatitution.
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FACTUAL AIiTO mOCgPOHAT, SfTTIMqg

The 1911 tect! defines subsistence fishing end hunting
ee activities which <cen be undertaken only "by a resident
domiciled in s rural area of the state . . . Subsistence uses
are also defined in terns of residency in rural areasi

"Subsistence wuses" means the noncommercial,

customary and traditional uses of wild,

renewable resources by a resident domiciled

in a rural area of the state for direct

personal or family consumption as food,

shelter. fuel. clothing. tools. or

transportation, for the making and selling of

handicraft articles out of non-edible
by-products of fish and wildlife resources

taken for psrsonal or family consumption, and

for the customary trade, barter, or sharing

for personal or family consumption.

A3 16.03.940(30). A "rural area" la defined as "a community or
area of the state in which the noncommercial, customary, and
traditional use of fish or game for personal or family
consumption ia a principal characteristic of the economy of the
community or area." AS 16.03 .940 (25).

Appellants are Alaska rssidants who have engaged in
subsistence hunting and fishing in the past and wish to continue
to do so. Under the 1986 act, they are disqualified as
subsistence users because they reside m areas classified as
non-rural by the joint Boards of Fisheries and Game. Appellants

McDowell and Mahle reside in Anchorage, Bondurant resides m

1. For sase of rafarence, citations to chapter 32
1916 in this opinion will be to the appropriate section of me
Alaska Statutes where that act Is codified. 310



g« LP ﬁdﬁi'

Cooper Landing, tad Eastwood resides ia the community of McKinley
Park.

The ISIS act requires ca® Board of riaheries and ch®
Board of Came co decide what portion of etch fiah stock and game
population can be harvested consistent with the principle of
sustained yield. Next the Boards must determine how much of the
harvestable portion is needed to satisfy subsistence needs. if

the harvestable portion of any stock or population is not

sufficient to accommodate all consumptive uses -- sport, personal
use, and commercial — then subsistence uses
shall be accorded a preference over other

consumptive wuses, and the regulations shall
provide a reasonable opportunity to satisfy

the subsistence uses. X2 the harvestable
portion is sufficient to accommodate the T
subsistance uses of the stock or population,

then the Boards may provide for other
consumptive uses of the remainder of the
harvestable portion.

AS 16.0S.2S8 (c). If the harvestable portion of a stock or
population is insufficient to satisfy all subsistence needs, all
non-subsistence uses are barred, and the Boards are required to
distinguish among subsistence users by applying three criteria:
"(t) customary and direct dependence on the fiah stock or game
population aa tha mainstay of livelihood; (2) local residency;
and (3) availability of alternative resources.” id.

This ease was brought in 1983 as a challenge to the
1978 subsistance statute, chapter 131, section 4 SLA 1971. The
1971 statute established that subsistence hunting and fishing had

priority over other usee of fish and game stoeks. Lika tha 1986

3 Oil»



ststuta, it providad for tvo tiara of subsistanca usars. in tha
first tier vara ehosa who could taka fish or gaaa for subsistanca
purposaa whan populations wara idagquata to satisfy Al
subsistence naads. Tha sacond tiar was liaitad to those who
could taka  fish and game for subsistence purposas whan
populations vara inadequate to supply all subsistence naads. Tha
1971 ststuta distinguished tha sacond tiar of subsistance wusers
from tha first tiar on tha basis of tha saaa thraa factors

utilizad in tha 1986 ststuta, naaely, customary and diract

dependence, local residency, and availability of alternative
rasourcaa. ld. However, unlika tha 1986 ststuta, tha 1978
ststuta did not impose a rural rasidancy requirement as a
condition to bacoming a first-ciar subsistanca usar. '
Tha appaHants' initisl complaint chsllanged tha
sacond-tiar subsistanca priority of tha 1978 ststuta. Tha

complaint was amendad savaral tiass to axpand on tha original
thaory and add challangas to wvarious ragulations. All partial
submittad motions for susmary judgment. Tha suparior court
granead soma of thasa motions and dafarrad ochtrs on Octobar 24,
1984. Bafora tha dafarrad motions could ba ruled on. this court
dacidad Hadlson v. Alaska Department of Fish and Caaa, 696 ?.2d
161 (Alaska 1919) > which struck down, as inconsistent with tha
97t ststuta, subsistanca fishing ragulations which imposad a

rural rasidancy raquiramanc onjfirst-cier subsistanca users. Id.



Th* next «v*nt of significance va* ch* pasta?* ia m |
of chapter 52 SLA 1916, which, as noted, provides chat onty rural
residents can be first- or second-tier subsistence users.
Following passage of this act, the appellants again amended their
complaint, challenging che rural preference on constitutional
grounds. Both tha appellants and the state moved for summary
judgment. The superior court granted the motion of the state and
denied the motion of the appellants. Judgment was entered on tha

baais of this ruling.

The setting of this case would not be complete without
mention of the Alaska National Interest Landis Conservation Act
(ANILCA), enactad by Congrasa in 1980.2 Saction 3114 of thi* act
requires that on federal public land* in Alaska, subsistance uses
are to be given priority ovSr the taking of fish and wildlife for
other purposes. (Jnder ANILCA, only rural Alaska residents are

entitled to a subsistence priority.3 ANILCA requires federal

2. IS a.B.C.A. S§ 3101-3233 (West 1985).
3. ANILCA S 804, 16 U.S.C.A. $ 3114, states:

Except at'otherwise'provided in this Act
and other Federal lavs, the taking on public
lands of fish and wildlife for nonwasteful
subsistence wuses shall be aecorded priority
over the taking on such land* of fish and
wildlife for other purposes, whenever it 1is
necessary to restrict the eaking of popula-
tions of fish and wildlife on such lands for
subsistence uses -in order to protect the con-
tinued viability of such populations, or to
continue such wuses, such priority shall be

(Footnote Continued)
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aanagamant- public Lands in Alaska in ordar to ansurs i;ha

subsistanca priority.4 Hovavar, fadaral aanagamant

may ba

supplantad by tha stata so long as tha atata arvact* and

lapLamants subsistanca Laws "which ara consistant with, and which
provida for tha dafimtion, prafaranca, and participation
spacifiad in* ANILCA.A
(Footnoca Continuad)
ioplamancad through appropriata Limitations
basad on tha application of tha following
cntaria:
(L) customary and diract dapandanca upon A
tha populations as tha mainstay of Jlivali-
hood;
(2) local rasidancy; and
(3) tha availability of altarnativa
rasourcas.
(Emphasis addad).
ANILCA S 103, 16 U.S.C.A. $ 3113, dafinas tha cara
"subsistanca usas* as usad in ANILCA to maé&n
tha customary and traditional wusas bv rural
Alaska rtaidants of wild, ranawabla rascurcas
for diract parsonal or family consumption as
food, shaltar, fual, <clothing, cools, or
transportationi for tha making and sailing of
handicraft artielas out of r.onadibla
byproducts of fish and wildlifa rasourcas
takan for parsonal or family consumption; for
bactar, or sharing for parsonal or family
consumption; and for customary trada.
(Emphasis addad.)
4. 16 U.S.C.A. 5 3115 (c). o
=Ji'4

5. 16 U.S.C.A. S 31IS$d)



After thia coart'a Madlaon decision, the Secretary of
th* interior notified th* at*t* that state lav was no longer
conaiateat with ANILCA and that fadaral management would begin
unlaaa conaiatancy waa achiavad by Juna 1, 1916. Kenaltf in****
Ttlba v. Stat* of Alaska, 860 P.2d 312, 314 (9th Cir. 1588),
cart, denied, 105 L. Id. 2d 695 (1989). With tha paacaga of the
1916 act* tha Xntancr Cepartaent haa stated that Alaska ia onca
again in coapLianca with ANILCA. id-

Aftar final ;udgm*nt was antarad by th* superior court,
tha 9th Circuit Court of Appeals ruled that th* definition of
erural”™ in tha 1986 act does not coapLy with 1 3113 of ANILCA.
ld. at 318. *Rural,* in ANILCA, according to tha court, refers
to "sparsely populated” areasj "rural is tha antonym of urban and
includes all areas m between cities and towns of a particu[ar
size." ld. at 316-17. Tha court referred to Census Bureau
standards under which "tha wurban population consists of people
[iving in communities of 2,500 ormore, while the rural
population comprises everyone else." Id. at 317. Thus, th* 1986
act's subiist*ne«-ori*nt«d definition was h*ld inconsistent with
ANILCA.

Bondurant and Xattvood both residein rural areas as

Kenaitze has interpreted ANILCA's us* of that term. Th*v are

thus probably entitled to injunetive relief under ANILCA, 16



«

U.S.C.A. * 312,7U). Uowever, th4 Kcnelttt decision does noc
chang* eh* issues pr*s«nt«d in this appeal because <ch* '.m
statute r*m*in« fully applicable co all non-federal lands.

Background and Purpose of th* 1986 Statue*

Prior to 1978, urban residents could engtge in subsis-
tence hunting and fishing. However, there was no statutory
preference given to subsistence over sport or commercial fishing
or sport hunting. With the enactment of chapter 131 SLA 137a,
subsistence hunting and fishing wes given such a priority.
Madison, 656 y.2d at 174 n.12. Th* 1571 statute did not bar
urban residents from eligibility as first-tier subsistence users.
Madison, 696 P.2d at 176. However, a regulation adoptad by the
loard of Pish and Game did excluda wurban residents. 3 AAC
01.597. Madison held that this regulation violated the 197a
statute, id.

In 1995 the Alaska House of Representatives adopted a
letter of intent which accompanied the bill that became the 1986
subsistence act. 1985 House Journal 1246. Tha letter explained

che rural preference of the 1916 act as follows:

This [imitation of the definition of
"subsistence usee" recognizes that Alaska is
unique, and unlike any of the other

forty-nine states, the economy of aanv rural
communities in rural areas m  Alaska is
‘'Significantly dependent upon participation by
th* residents of these communities m tha

6. Such relief has not Caen requested m
and the question whether the $ 3117(a) remedy is available only
in federal courts has not bsan briefed.



taking of fish stocks and game population*
Sot parsonal and family consumption.
Further, tha legislature find* that tha
general health and welfare of these citizens
ia significantly tied to their participation
in these activities.

ld. at 1229-30. In making this determination, the legislature
sounded a theme that was also expressed by Congress m enacting
ANILCA. The House Committee on Interior and Insular Affairs
determined that:

After consideration of the testimony at the

subcommittee's hearings and town meetings

throughout Alaska and rsview of studies done

by a variety of federal, state, academic, and

other agencies and groups, the Committee has

no doubt about the importance of subsistence

uses to the rural people of Alaska. Reliable

evidence was given to the Committee

demonstrating that fifty percent of the food

for three-quarters of the Native families in

Alaska's small and medium villages ie

acquired through subsistence wuses, and 40 *

percent of such families spend an average of

6 to 7 months of the year in subsistence

ACtIVItIiesS
H.R. Rep. No. 1045, 95th Cong., 24 Sess., at 131 (1978) . The
intervenors in this appeal similarly expressed the purpose on the
rural preference as follows:

If village access to fish and game is over-

whelmed by competition from the tens of

thousands of sportsmen who Alaska's

fortuitous oil wealth has drawn to the wurban

centers, the effect on the rural wvillage

economy would be adverse, and the effect on

tho health and welfare of rural residents

would be even more so.

dj . %

10



Aa additional purpoaa of tha 1984 subaistanca lav la to

ratain acata managamant of fish and gaaa on fadaral landa bv
raaatin® tha raquiremants of ANItCA.7

Urban-Rural Subsistanca Pattarna

Appallanta' basic objaction to tha 1511 act ia that by

axciuding from aligibility aa subaistanca uaara all urban
dvallara and by including all rural dvallara, tha act unfairly
axcludas scata wurban raaidanta who hava livad a aubaiatanca

l[ifaatyla aad daaira to continua to do so, whila naadlaasly
including nuaaroua rural vraaidanta who hava not angagad in
subsistanca hunting and fiahing. Appallanta claim, in othar
word*, that .tha urban/rural critarion la bothunfairly

undar-incluaiva, bacauaa it axcludaa daaarving urban raaidanta,
and ovar-inclusive, bacauaa it includaa undaiarving rural
raaidanta. Appallanta Inatoad auggaat that tha right to
aubaiatanca should dapor.d upon individual naads and traditions,

not on ona'a placa of residence.

Tha racord supports tha appallanta' claim that thare

art substantial numbers of wurban subaistanca usara. A atata

7. Sanator Fisher, a member of r.ha Sanata Resource
Committee, notad in tha Senata_£loor debatet "[T]hi* lagialation
will previda tha boarda tha toola to solva tha problama in
harvaat disruption that followed .Madison, and will assure tha
stata will racain management of fish and gama throughout Alaska

by matting tha raquiraaants of tha fadaral subaistanca law.*



1
study of suhsiataaca uaa pattarna found that of som 233 hoidara

of aubaiatanca saloon parsuta for tho 1910 Tanana Rivar ftshary,
approxioataly 201 axhibitad tha attributaa coomonly asaoclattd
with a traditional aubaiatanca iifaatyla, avan though thay all

raaidad in tha urban Fairbanks arta. Tha raport atataa:

Oaapita thair racidanca in or naar populatad
araaa of tha Fairbanks North Star Borough,
thaaa houaahoida ganarally partlcipatad in
tha waga aconoay on a aaaaonal baala and had
lengar hiatonaa of participation in tha

flahary, lowar ~caah iacomaa, and aonawhat
largar houaahold sizas than tha majority of
usara. Soma of thaaa houaahoida hava long-
standing cultural tiaa to tha aubaiatanca
flahary. For thaaa raara intanaiva uaara,
fishing in sub-district Y-BC waa laaa a
racraational outing than an intagral

coaponant of thair way of Ufain Interior
Alaska. Thair raiidanca in an araa which 1a
currently defined by ragulation aa wurban,
couplad with aaealatir.g damanda upon tha
rasourca baaa, hovavar, raiaa quaationa about
whathar thaaa taora intanaiva uaaa can
continua in tha futura.

Study at 12. Similarly, in tha city of Homar, an wurban araa
undar tha ragulationa,q tha study reports chat 38.2% of tha city
raaidanta obt&inad at laaat ona-half ofthair mast and fish

supply from parsonal hunting and fishing activitiaa. ld. at. 162.

e fttJ. wolfa and L.J. Sllanna saaourot Uaa and
Socioaconcaaic Svicaaia: Casa Studios of riahino ami Hunting m
Alaskan Coaapunltlaa, Technical Ptpar Numbor $1, Alaska Oapartmant
of risk and Gaoa, Division of“*Subsiatanca, Junaau, March, 1913
(harainaftar 'Study4).

9. 3 AAC 99.014.
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Irikawiaa, tha study docuaants tha fact that numerous
Alaskans who liva In araas claaaifiad by tha regulations aa rural

do not engage 1in aubaiatanca activities. Tor example, in tha
City of Sitka, which is ciaaaifiad aa rural, although it has a
population of 7,303, aoma 261 of tha houaahoida sampled did no
hunting and 7% did no fiahing, Id. at 235. Similarly, m tha
City of Noma, population 3,249, which ia alao rural undar tha
ragulations, id. at 93, soma 51 of all houaahoida uaa no locally
eakan fish or gaaa. Zd. at 111.

Tha atudy alao amply supports tha critical importance
of aubaiatanca hunting and fishing to raaidanta of tha numaroua
small and ramota viiiagaa of our vt&ta. For axampla, in tha V.\rlada
Hampton canaus araa of Waatarn Alaska, tha avaraga annual par
capita caah incoma waa only $2,737 (1979),10 id. at 30, and tha
avaraga houaahold harvaatad 4,297, draaaad waight, pounds of f'isn

and gaaa «ach yaar. Id. at 42.

Tha Articla VIIlI Glauaaa - History and Analysis
A.
Saction IS of articla yill of tha Alaaka Constitution
providaai
Mo axcluaiva right or apacial privtlaga of
flahary shall ba craatad or authorized in tha

natural watars of tha Stata. This aaction
dots not rastrict tha povar of tha Stata to

10. Tha 1979 atatawida avaraga was $11,152. Study at
3j\* 1
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[imit entry into any fishery for the purposes
of resource conservation, to prevent economic
distress anong fishermen and those dependent
upon then for a livelihood and to pronote the
efficient development of aquaculture in the
State.

Section 3 of article VIZI provides:
Wherever occurring in their netural state,
fish, wildlife, and waters are reserved to
the people for common use.

Section 17 of article VIZI provides:
Laws and regulations governing the use or
disposal of mnatural resources shall apply
equally to all persons similarly situated

with reference to the subject matter and

purpose  to he served by the law or
regulation.

Although the raaificatione of these clauses ars varied,
they share at least one meaning: exclusive or special privileges
to take fish and wildlife are prohibited. Section IS states fchis
explicitly with respect to fisheries. The proceedings of our
Constitutional Convention show that the same meaning was intnndad
with respect to sections 3 and 17.

A memorandum of the Constitutional Convention Committae
on Resources expresses the view that the conusor,use clause has as
one of its purposesa prohibition on exclusive grants orspecial
privileges. The memorandum states: "Tha expression 'for common
use* implies that these resources are not to be subject to
exclusive grants or special privileges as was so frequently the
case la ancient royal tradition."” Alaaka Constitutional
Convention Papers, folder 210, Papers Drafted by Commattee on

Resources, entitled "Terms."
Jjl*1>



Tfta Coasittee on Resources cossantary with respect to

the uniform application clause statest

This aaction is i.ntandad to axcluda any aapa*
daily privileged status for any parson m
tha usa of natural rasourcas subject to tha
disposition of tha stata.

6 Proceedings of tha Alaska Constitutional Convantion 34 (Dae.
16, 1355) .

In Owaichak v. Stata, 763 P.2d 418 (Alaska 1988), wa
observed that tha articla vm provisions wara designed to ansura
to tha public tha broadast possibla accaaa to vildlifa. tfe notad
that "tha common usa clausa Impose(sj upon tha stata a trust duty
to manage tha fish, wildlifa and watar rasourcas of tha stata for
tha banafit of all tha people.” ld. at 495 (emphasis addad).
"CA) minimus requirement of this duty is s prohibition against
any . . . spaeial privilagas."” ld. at 496, In  Stata . v.
Ostroskv, 667 P.2d 1134, 1191 (Alaska 1983), wa obsarvad that tha
common usa and no axclusiva right of fishary clausas raflecttd
"anti-exciusionist values."

Appallanta contand that tha rural rasidancy raquiramant
amounts  to an axclusiva or spaeial privilege prohibited
explicitly by saction 15 and implicitly by saetior.s 3 and 17.
Thay focus on Bvnas v. Grlaas Packing Co., 337 y.s. 36 (1949), a
casa which interpratad aaction 1 of tha whita Act. former 48
EJ.S.C. $5 220-224 (1941), wunder which Alaska fisheries wvert
regulated before statehood. la Hvnes. tha Suprsma Court held
that tha Whita Act prohibited granting a preferential right to

fish to Native residents of the Karluk Reservation. Id. at 123.



This case i« of precedential importance, they contend, becauae
lection IS wee bared on rection | of the White Act.

In response, the itate agree* that the Sirat sentence
of rection IS ir baaed on rection 1 of the 'White Act. However,
the atet* distinguishes Hvnes on the ground# that the exclusive
right to fish there war available to "a <closed class.” tn
contrast, it arguei there ir no elored claac here becaure 'people
may become eligible to participate in subsistence urea by
establishing their domicile in a rural area.* Further, the state
relies onKenai Peninsula Fisherman's Cooperative Association v.
State, 621 P.2d 897, 904 (Alaska 21981)which held <e.hat section 15
does not bar differential treatment between commercial, sport,
and subsistance fishermen. The intervenors* argument in response
relies exclusively on this case. N

The parties correctly agree that the no exclusive right
of fishery elause is based on section 1 of the white Act. « The
commentary concerning the exclusive right of fishery clause
prepared by the Committee on Kasources of <che Constitutional

Convention statest

This section is intended to serve as a
substitute for the provision prohibiting the
several right of fisheries in the White Act.
Instead of using the terminology of that Act
the purposessought by it are given
‘expression in a prohibition of exclusive
right or special privileges of any person to
the fisheries of the state.

6 Proceedings of the Alaska Constitutional Convention Proceedings

at 17 (Alaska Legislative Council).



The language oi the whitt Ace, for which th* no
exelusive right citutt 1ia mtant to bt a substitut®, is an

followsi

Provided, that tvtry auch regulation made by
the Secretary of tha Commerce shall b« of
general Application within tha particular
araa to which it applies, and that no
exelusiva or savaral nghn of flahary ahall
ba granted therein, nor shall any citizen of
tha United Statea ba denied tha right to
taka, prepart, cure, or preserve frah or
shallflah in any area of tha waters of Alaska
where fishing 1is permitted by tha Secretary

of the Commerce.

Act of June 6, 1924, ch. 272, $ L, 43 Stat. 464.

The appellants' reliance on Hvnes aa an explanation of
the meaning of the bar on exclusive rights end special privileges
is apt. At issue in Hvnes was a regulation of the Secretary of
the Interiortt prohibiting, commercial salmon fishing in *1!
waters within 3,000 feet of che shores of the Kariuk Reservation.
337 U.S. at 92. The Secretarial Order made an exception which
allowed natives residing on the Reservation and their licensees
to fiah in these waters. Id.  The Supreme Court held that this
exception in favor of the Native residents and their licensees
violated section 1 of the White Act. The court stated:

(WJe think it clear that its proviso, "that

*no exeluaive or several right of fishery

ahall be granted therein," applies to
commercial fishing by Natives equally with

11 Jlagulatery jurisdiction over the administration

the White Ac't was transferred from the Department of Commerce co
the Oeparcsent of the Interior, effective July 1, 19392 Hvnes.
33/ U.S. at 92 n.4.



fishing coapanias, nonresident* of Alaska or
oefcer ~Aaarican citizens and so applies
whotho? chose Wativea are or are not

reaidants on a reservation. W« find nothing
in tho whita Act that authorue* tha
Sacratary of tha Interior to grant

raaarvation occupants tha privilege of
axclusiva commercial fishing rights. . . .
"txcluaiva,” as wusad in Saction 1 of tha
whita Act, forbids not only a grant to a
aingla parson or corporation but to any
spaeial group or number of people. The
legislative hiatory sat out abova shows this.
Tha offandIng ragulatlona which brought about
tha enactment of tho proviso in § 1 of tha
Whita Ace wara administered so as to ilait
fishing to thosa who had baan wusing tha
flsharias befora tha ragulations.

337 U.S. at 122,12

Aa notad abova, tha atata seeks to distinguiah Hvnas on
tha ground that Hvnas involved a cloaad class of racipiants of a
spaeial privilaga, wheraas tha 1916 subaistanca law doaa not

because anyone who wants to hu&t and fish for subsistanca

purpoaas can move to a rural araa. Wa find this argumant
unparsuaaiva. If it wc-r* valid, wvirtually any discrimination
based on residanca would ba justified - tha residents of tha
disfavored araa could simply move. Such a rationale s
ineonaistant with ehe prevailing approach in territorial
12. w« do not agree with Just
statement-la dissent that tha limitation struck down INn Hynea was

predicated solely on the fact that the users were Indian?! Tnfra
at SO. Both ethnic statue and local rasidancy were required as
the regulation ia question applied to "natives in possession OF
[the Tlarlukl reservation.” 337 U.S. at 92. in any ease, the
quote ia the text makes it clear tlfac if the exception had baan
based solely oa residanca, racher than on residence and race, it
would also have been struck down.

ice Rabinowitz s



discrimination cases, which ii to subject territorial
classification* to scrutiny wunder tha aqual protaction ciauia.
Cilnan v. Martin, 462 P.2d 120, 123 (Alaaka 1993); Neuman,
Territorial Plscrimmaticn. Ecrual Protaction. and Saif.
Determination, 135 U. Pa. L. X«v, 261, 274-75 (1917) .

The state's and tha intervenors' ralianca on Xanai
Paniniula la slso off tha mark. That caaa aaraly affirmed what
articla VIzIl, faction 413 say* explicitly - that prafaranca*
among banaficial wusa* of fish and game may ba legislatively or
adainistrativaly astablishad. Wa statad in Kenai Peninsula:

while saction 15 doas prohibit granting
monopoly fishing rights, that saction was not
meant to prohibit dliffarantlal traataant of
such divarsa usar groups as commercial,
sport, and subslstsnes fisherman. To
concluda that, bacausa a cartain spacias 1is
made availabla for sport fishing in a givan
araa, comaarcial fishing of tha same spacias
must also ba allowed, would ba to go far
beyond tha purpose of tha saction.

628 ?.2d at 904 (footnote omitted). Tha stata may, indeed must,

make allocation decisions between sport, comaarcial, and

13, Article vi:i, section 4 of tha Alaska Constitution
providesi

Fish, forests, wildlife, grasslands, and all
other rsplsnishabla rasourcas belonging to
tha Stata shall be wutilized, developed, and
maintained on tha sustained yield principle,
subject to preferences among banaficial usas.



subsistence wusers. That authority, however, doaa not imply a
power to limit adulation to a user group.!4

Saction 1 of tho white Act guaranteed aqual accuse co
fisheries regardless of raaidanco. Tho language of tho Act and

Hvnes make thla clear.15 Alaaka'a constitutional fraoors wort

14, Tho foregoing also answers Justice Rabinowitz'a
contention that our interpretation of the equal access clauses of
article VIII is in conflict with article viil section 4. We have
consistently taken the position that Halts on adaisslon to user
groupsare subject <co scrutiny under the article Viiz equal
aecess clauses. See State wv.Oatroaky, 467 pP.2d 1114, 1119

(Alaskal913) t Owsichek v. statTT TTj P.2d 411, 492 (Alaska
1981) .

IS* Tha legislative historyof the White Act is in
accord. Congressional debate at thetiae the White Act wes
proposed demonstrated concern that Alaska residents and
-.on-raaidanta alike were being excluded frost Alaska fisheries.
Thedebete also demonstrated Congress' jjesire that Alaska
fisheriee be equally accessible to everyonet

Mr. Robinson, The Secretaryof "Connerca
sought to give exclusive right to fishin
certain Alaskan water, and out of this
attempt to give exclusive rights to fish,
thus depriving a large number of the people
the right to pursue their usual vocation,
great complaint arose. This bill, however,
denies to the Secretary of Commerce any power
to grant an exclusive right to fish and
requires him to give everyone ecual rights
within the areas where fishTnc~is oermittad.

Nr. Jones of Washington. The Dbill removes
the principal cause of complaint with
reference to the exercise of power by the
Secretary of Commerce. . . . within the two

reeervationa (of restrictad fishing areas)
that were created by executive Order a year
or two ago the Secretary of Commerce has saen

(Footnote Continued) e,
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(Footnote Continued)

fit to make regulations under which outsider*
night not go in order to filh. In other
words, those who are already located thara,
if (tha Secretary) thought thay took all tha
fiah that should ba taken, ware givan tha

full rights, and nobody alsa could go in
thara and taka fish.

Mr. King: Thay vara givan axclusiva rights.

Mr. Jonaa of Washington. Thay may ba callad
axclusiva rights, but | want to say this in
juatlca to tr.a sacratary of Commerces

Whan Z came back this fall, and caaa
down hara, and wa wara considering matters of
this kind, tha Oalagata from Alaska and t
taikod ovar tha matter with rafaranca to
those axclusiva rights, aad | saw tha
Secretary of Commerce, and tha Secretary of
Commerce himself said that ha would ba glad
to have that discretion taken away, that
certainly ha was-not in favor of that policy,
but those who wara on tha ground and who had
baan dealing with tha matter especially and
who might ba considered to ba experts had
racoonandad and wurged that that policy ba

pursued. I will say, in justice to him, that
ha said frankly that ha would prefer not to
have that abaoluta power, so | can say for
hia that ha is glad that this provision s
put in tha bill prohibiting him from granting
axclusiva rights within tha fishing areas up
chare.

Kr. Robinson. | have baan unable to find any
authority for (tha Secretary] to grant
axclusiva rights of fishery. It was about

that alleged abuse of authority that most of
.tha complaints arose» namely, that tha
Secretary in soma “instances had craatad
reservations, and in othars had granted in
certain waters tha exclusive right te fish,
usually to large corporations ar packing
concerns, vmch deprived tha fisherman of tha

(Footnote Continued) J



aware of Evriaa.16 a« noted, section IS of artlela vitn

to ba a

substitute for saction 1 of the Whita Act and

(Footnote Continued)

65 Cong.

opportunity to pursue thair occupations; and
thay desired vary much tha arovialon that is
In this bill, which secures co every citizen
0s the wunited States"tha right to fish m
Alaskan waters wuaon actual terms and without
discrimination. Tha * bill deprives IHa
Secretary of any power . . . to grant
exclusive rights to fish in Alaskan waters.

Rec. 9920-21 1924) (emphasis addad).

lasad in part upon tha Congressional debate

above, Hvnea concluded that

CTlha legislative history of tha white
Act only emphasize* what tha statuta claarlv
says, that is# no special privileges in
Alaskan fishing preserves.

Hvnas, 337 U.S. at 120 (footnote omitted).

U.S.C.A.

was meant

to further

identified

16. A memo of cne Committee on Rasourcasdefixuno
terms states tha following under "WhiteAct Provisions 48

222x"

That every such regulation made by tha
Secretary shall ba of general application
within tha particular maraa to which it
applies, and that no exclusive or general
right of fishery shall ba granted therein,
nor shall any citizen of the U.S. ba denied
tho right to taka# prepare# cure, or preserve
fish or shellfish ia any area of tha waters
of Alaaka whore fishing is permitted by the
Secretary. . . . The word "exclusive" forbids
not only a grant to a single person or
corporation, but to any special group or
number of people. (Hynes-Gnmas Karluk
Reservation)

Alaska Constitutional Convention Papers, Folder 210.
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its purposes.17 It follows that section IS likewise was n”ant to
ensure «n egual right to participate tn flsharlts. regardless at
vher* ona raeides.

Although saction IS pertAins only' to flshariaa, tha
pravantlon of grants of axclusiva or spaeial prlvilagas with
raspact to fish and gaaa is also ona purposa of tha common usa
and tha uniform application clauses.t9 St follows that tha grant
of spaeial prilvilagas with raspact to gaaa hasad on one's
raaidanea is also prombited.

wa tharafora concluda that tha raquiraoant contained in
tha 1986 aubaiatanca statute, that ona muit raaida in a rural
area in order to participate in subsistanca hunting and fishing/

violates sections 3, 15, and 17 of articla VIXI of tha Alaaka

Constitution. 1,3

17. Commentary on Articla on Stata Lands and Natural

Resources/ 6 Proceedings of tha Alaska Constitutional Convention
at 37.

18. Sea supra pages 14 and IS.
19. Justice Rabinovitc states in  his dissenting

opinion that ha does not interpret tha statute to naan that
"eligibility to wparticipate in subsistence wusas is determined

solely with refaranca to- where an individual livas." Infra at
47. That* however# clearly is tha ~case with raspact to
first-tie* subaistanca users. Urban resident nay not ba

subaistanca wusers because subsistanca usas are by definition
l[imited te rural residents. AS 18.09.940(301# quoted suera at
pp.2-3. Yet all rural retidtnts may be first-tier subsistanea
users without regard to their individual characteristics. Tha
regulation on whieh Justice Rabinowitt relies# 9 AAC 99.010(b),
define* customary and traditional uses but d*ee net state that
first-tier subaistanca rights can be Ilimited to customary and

(footnote Continued)
i Ji5



The conclusion we have reached does not n«&A that
everyone can ongage in aubaiatanca hunting or fishing. w« do not
uaply that, tho conatitution bara all methods of axcluaion whara
exclusion is raquirad for speciesprotection raaaons. wa hold
only that tha rasidancy criterion used in tha 1966 act which
conclusively excludes all urban rasidsnts from subsistence
hunting and fishing ~rsgardlsss of thair individual charactsr-
fatics i.s unconstitutional.

Wa are not called wupon in this case to rule on what
selection criteria might beconstitutional. [t seems
appropriate, however, to note that any system which closes
participation to some, but not all, applicants will necessarily
crsats a tension with article VIIlI. In such cases, assuming that
the exclusionary criterion is not per se impermissible, our
decisions suggest that demanding scrutiny is appropriate.

We alluded to this in State v. Oetroskv, 667 P.2d 1134
(Alaska 1913) in discussing the interplay between the constitu-

tionally allowed Ilimited entry system, which was permitted by

(footnote Continued)

traditional ueers. A§ we seated in Madison "the phrase
‘customary and traditionalt signifies the word tusest . .. it
does not refer eo users." 696 P.2d at 174. The stata

acknowledges that only in the second-eier subsistence context may
individual characteristics separate those rural residents who may
bo jecond-tier subsistence users froa those who are ineligible".
Brief of Appellees, p. 9. The state also notes that the need for
a second-tier limitation has, ts date, not arisen. Id.



uaandmant to articla VIII, saction IS, And tha common usa and no
«xeluaiva right of fiaheriea elauaaa, Wa ntatedt

fSJinea tha common uaa clauaa of aaction 3

and tha no axclusiva right of flahary clauaa

of aaction IS ramain in cha constitution, tha

pramisa of tha arguaant ia chat whatavar

systam of limitad anery ia imposed rauat ba

ona which, canaistanc with a faaaibla limitad

antry ayteam, ar.taila tha laaat poaaibla ia-

pmgaaanc on tha common uaa raaarvatlon and

on tha no axclusiva right of fiahary clauaa.

Tha arguoanc concludae that fraa tranafar-

ability do«ia not ancall tha laaat poaaibla

impingamant on tna anti-axcluslomat valuta

which thasa proviaiona raflact.

[T]ha pramisa of this arguaant ia logi-

cal.
ld. ae 1191. Wa axpraaaad tha aama thama in Johna v. Commercial
fiahariaa Entry Commission, 738 P.2d 1236 (Alaaka U II)
concarning tha obligation of tha Commasclal riahariaa Entry
Comission to aat&blish an optimum numbar of antry pamits,. w«
statad in Johnat

In (Oatroskvl, wa notad that thara ia a

tanaion batwaan tha Ilimitad entry clauaa of

tha stata constitution and tha clauaaa of tha

constitution wnich guarantea opan fiahariaa.

wa suggastad that to aa constitutional, a

l[imitad antry systam should impir.ga aa littlt

as possibla on tha opan flsnary ciausas

cor.slstant with tha constitutional purposes

of limitad antry, naoaly, oravar.tion of

aconcmic diatraso to fiaharnan and raaourca

consarvation. Qatreakv . . . . Tha optimum

enumbar provision 'of tha Limitad Sntry Act is

tha machanism by which limitad antry is tr.aant

to ba rastnctad to its constitutional

purpoaaa. without this mechanism, limited

antry has tha pottnti®l to ba a systam which

has tha affact of <craaemg an axclusiva

flahary to anaura tha waalth of parait

holders and parmic valuas, whila axcaadir.g

the constitutional purpoaas of limitad entry.

Bacausa this risk of unconstituttonality

-25-



exists, th*[Commercial fisheries Entry
r'o— iaaion) should not delay in eab*rking on
the optimum number process, except, wn«r*
there it a substantial c«Aion for doing so.

Id. i 754 f.2d At 1266 (footnot# omitted),

Moat recently in Owsichek, wo suggested thAt saction 17
ofarticle VIZI, tho uniform application clause, "nayrequire
'more stringent review' of a statute than doaath* equal
protaction elaua* in caaaa involving natural resourcea.*
Ovai.ch*k, 783 f.2d at 491 n.17 (quoting Gilman v. Martin. 662
?7.2d 120, 126 (Alaska 1383)). Wo also citad with approval Jus-
tic* Rabinowlts'a dissent 1In Ostroskv. 647 P.2d at 1196 which
employs a laaat rastrictiv* altarnativ* approach in view of th*
*highly important int*r*at running to *ach poraon within th*
stat** by virtuo cf the common us* claua*. 763 9,2d at 492- n.10.

Zn raviavingUgislation which burdens th* «qual access
claua*a of articl* VTIZ, tha purposa of tha burden must b* at
laast important, th* m*ans used to accomplish th* purpos* must
bo designed for tha least possible infringement on article vizi's
open accesa vaiuea. Ostroskv, suora atl191, Johns, suora at
1266.

Wo employ this nr]nethod of analysis in tha present case
as an alternative ground of decision. Using this approach, wo
conclude that tha rural-urban residency criterion is unconstitu-
tional for tha reasons that follow.

One purpose of the 1918 set is to ensure that those
Alaskans who need to e.ngago in subsistance hunting and fishing in

order to provide for their basic necessities are able to do jo.



This is *« important interest.20 However, th* means used to
accomplish this purpose tre extremely crude. Thera ara, ti noted
above, subetaatial numbers of Alaskan* living in areas designated
4i urban who hava legitimate «claims as “‘subsistsnc* users.
Likewise# there ara substantial numbers of Alaskans [living ;n
areas designated aa rural who hava no legitimate claims. a
claaaification scheme employing individual characteristics would
ba laaa invaaiva of tha articla viz: opan aceasa valuaa and ouch
more apt to accomplish the purpoaa of the statute than tha
urban-rural criterion.

Wa note that savaral other jurisdictions hava struck
down intrastata residential prafaranca* in fiah and jjame
statute*. Thaaa authoritiaa support our view that tha aqual

access clauses of articla VIJZ, which arc a ipecial type of equal

20. Another expressed purpoee is to aid oomaunitis

whose raaidanta ara dependant on suosistenca, as distinct from
aiding tha individual residents. This ie not a purpoaa separata
froa aid to individual ceaomnity cambers where tha aid goes
directly to tho individuals. Aa wa stated in Stata v. Inaarch.

S.2d , Slip Op. Mo. 353S at 31 (Alaska, December 13, 19S9):
Tt woufT not make sense to conclude tnat a statute may not
discriminate between residents of two areas in order to aid tha
residents of the more disadvantaged area# but that sueh a statute
could discriminate between residents of two areas in ordar to aid
the communities in the more disadvantaged area. The communittss
are merely tiie collective sum of the residents.”

A third purpose is to comply with ANILCA in order to

retain state fish and game control on federal lands. It is
difficult to view this as a sufficiently important purpose.
ANILCA does not require state compliance. State control merely

for the sake of control is a questionable goal whan the terms
infringe upon the open access values of article VIII.
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protection gquaranty# bar the residential discrimination imposed
in this ease.2* Levis v. State# Ui 3.W. 134 (Ark. 1913)

contains aa excellent historical statement:

When it becomes necessary'' for the
propagation and preservation cf wild game and
fish for the wuse of the public# the people
acting in their sovereign capacity# through
their lawmaking sower# nay pass lawe to
regulate the right of each individual which
ha enjoys in common with every other member
of the community to use of sama. lut whan

21. See State w Brvan# 99 So. 327# 330 (Fla.

(state law levying $10 and 550 license tax on state residents who
are non-residents of certain counties# aa a prerequisite to
hunting in thoee counties# when residents of those counties pay
only 31 or 31.25# violates equal protection)i State v. sarkley#
134 3.1. 434# 435 (N.C. 1520 (state law levying"!renting ‘*e*
on non-resident hunters in the county# and a 31 fee on residents
of tha county# held invalid in 'that it taxed inhabitants
unequally) t Haroer v. galloway# 51 So. 223, 229 (Fla. 1910)
(state law that required citizens -of the state of Florida who
were not residents of MArion County to give a previous notice of
intention to hunt aad to pay a special license tax for the
privilege of hunting game in Marlon County# while no notiee or
License tax was required of residents of Marion County# denied
equal protection of the laws); truce v. Director, Osc't of
Chesapeake Bav Affairs. 271 A.2d 201 (Md. 1971i (statutes
prohibiting crabber from crabbing in waters of county other than
his county of residence end prohibiting oystermen from going to
waters of another county invalid)j Power# More About ovstars Than
You Wanted To know. 30 Maryland L. Rev. 1»9% 218 Tio70} r*A
county non-reeident represents no peculiar threat to the fishery

but merely the same threat as represented by a county
resident.”) o

frit see Comaonwealth v. Wilton, 54 N.I. 342# 314 (Mass.
1899) (selectmen oTT™oSrfTAiy*riKIHTri the digging of clams by
nonresident* of the town); State v. Morton. 333 A,2d 307, 613

(Me. 19731 (state had compelled governmental interest in
conservation of its clams and its atteape to achlave that purpose
by# in pert# authorising municipalities to apply

a
resident-nonresident standard in licensing shell fisheries did
not unconstitutionally discriminate against nonresidents).

1524)



the sovereign undertakes to regulate or
reatrain the individual in its right as &
member of tha coeanunity to enjoy tha right to
taJca and usa thla common proparty of all, it
must do so upon tha same tarma to all members
of tha community alike. Tha coasson right,
which ona individual of tha vhols community
ia antitlad to enjoy aa much aa another,
cannot ba made by lav tha axclualvo privilege
of tha paopla of a cartain class or aaction
upon taraa and conditions that do not apply
to tha whole paopla alike. Thia right which
ona individual has in coamon with avary othar
individual in tha coanumty to t&ka and uaa
fiah aad game, faraa naturae, is ona that has
axlstad from tha remotest times, and,
although at ona tlma in England aftar tha
Norman Conquest tha right to taka fiah and
gaaa was claimed aa a royal prerogative to
tha exclusion of tha paopla, it was raatorad
to than by tha larona at Runnymade in 1215,
and was daclarad in tha graat chartar which
thay wrested from King John. “Tha rights,"”
says Green, “which tha barons claiaad for
thaasalvaa thay claimad for tha nation at
larga."” Graan*a History of tha English
Paopla, vol. 4, pp. 252-254. —

Thaaa rights wara confirmed and
established ever thereafter in England by
acta of ParLiaaent, and thay hava comm down
to ua from tha laws of England and may ba
regarded as a common haritaga of tha
English-speaking paopla. See Parker v.
Paopla, 111 111. 511, 53 An. TEep. "43. Also
dear v. Conn., 161 0.3. 519, 16 Sup. Ct. £8S,
T2TTT IHI Tth Martin v. Waddell, 16 Pat.
412, 10 L. Ed. 947. Tha only justification
tot a law regulating and restricting tha
common right' of individuals to taka wild game
aad fish ia the* necessity for protecting tha
uas from extinction, and thus to preserve
aad pmrpatuata eo tha individual members of
thm community tha inalienable rignts which

thay hava had froa time immemorial. While
tha state, holding tha title to game and
fish, so to speak, in trust for avary

individual member of tha community, may pass
laws to regulate tha ' rights* of gach
individual in tha manner of taking and using
tha common property, yet, as wa hava already
stated, this must ba dona, under tha



Constitution, wupon tho iim tor** to oil th*
people. Mo special privileges ot i**unitias
eon bo conferred.

Whoro tho necessity for tho preservation
of tho wild 9000 and fiah exist* in certain
territories of tho stata, that territory may
bo sogragatsd for tho purpoao of regulating
tho right to taking 90*0 and fish thorain;
but tha privilege of "taking? and ualng s>mn i«
muit bo oxtandoo to tho people of tho stata
outside of tho territory upon tKo same earna
that art oivan to chose who ara residents of
tho torritory saaracod in tho Lagi*lotion.

toyaa v. Torritory, a Wash. f. ill, J ?»c.
27. In cne cases of Stat* v. Higgins, 31 S.
c. 31, 21 S. E. 13, 31 L. ft. XT ill, and
Harper v. galloway, SI Fla. 233, 31 South,
131, i L. R. X. (M.S.) 734, 18 Xnn. Cas.
233, tho guaation hero involved vaa

concidorod and datorainod in accord with tho
doctrine v* have announcod.

ld. at 133*134 (footnote omitted, aaphaais added).
COWCtUSTOM

Our diapoaition of thia caao makes it unnecessary co
discuss tho othor grounds advancad by appellants. For tha above
raaaona, tho judgment of tho auporior court is reversed. This
caaa ia rtaanded to tha superior court with instructions to issua
a daclaratory judgmont that tha rural preference of ch. 32 SLA
1913 ia unconstitutional and to tako such further action aa say
bo appropriate.

UVKMIO and RXMXMDED,



GOHJ"TGN, Juatico, concurring.
Il qr<« with Part A of tha opinion, hoiding that

this prafarantial tchama violataa art. VXIX, factions 3, 13
and 17 of tha Alaaka Constitution.
| axprass no opinion ragarding Part 8 as it i

suparfluoua to tha daemon.



M0Q&2. Justicr, Concurring.

The court correctly concludes chat chapter 32, six
1313 ("the Act") violates ch* Alaska Constitution, 1T writs
separately to explain oy understanding of tha court's hold-
ing in part B of th* saction entitled "Th* Article wvin
Clausae - History and Analysis,” which I join, and because |

disagree with the court's analysis in part A.

Ecuai Protection

Tha Act is motivated by a compelling purpos*,
ensuring that persons who ara dependent upon subsistence
hunting and fishing have access to wildlife. However, the
Act's geographical classification scheme is only loosely
related to that purpose.- This is an equal protaction case,
and an easy one at that.

Article Z, section | of che Alaska Constitution
provides that "all persons are . . . entitled <co equal
rights, opportunities, and protection under the lav
we have decided many cases interpreting this provision, most
recently, State v. gnsarch Alaska Construction, tnc., _
P.2d , Op. Ho. 3339, (Alaska, Secember 13, 1939). The
Alaska Constitution has a similar clause specifically

concerning natural resources. Article vxn, section 17, che

uniform application <clause, provides that "(l]Javs and



regulitionr governing the uaa or disposal of natural
resources ahall apply -equally to all persons similarly
situated with reference to tha subject Batter and purpoaa to

ba atrvtd by tha law os regulation.-

Whan applying tha equal protection clauaa of arti-

cle I, va determine tha importance of the individual inter-
est affected by the enactment. The importance of the
individual interest determines the level of scrutiny we

apply to both the state's interest in the enactment and the
nexus betvesn that interest and the enactment, gnsercn. op.
No. 3539, at 22-24; Alaska Pacific Assurance Co. v. lrovn,
617 P»2d 264. 269-70 (Alaska 1914). Without explicitly
acknowledging it. the court's opinion employs the same'
analysis wunder the wuniform application clause of article
VIIl. See supra pp. 26-27. Since the principle of equality -
underlies both <clauses, the wuse of our equal protection
analysis in the uniform application context is proper.

| Dbelieve that theindividual interest impaired by
the Act. access to wildlife for subsistence purposes, is a
species of the importantright to engage in economic
endeavor atissue in Eneerch. Op. No. 3539. at 25-23. See
also Co— rcial Fisheries tntrv Corm'n v. Aookedak. 606 P.2d

1235* 1266 (Alaska 1980). The challenged enactment



therefore should receive close scrutiny.l Thi Act than at
laaat must be. closely related to an important stata interest.
gnasrcfa. Op. Me. 3539 . at 2t.

Tha stata'* intaraat. ensuring that..thosa who must
engage in aubaiatanca hunting and fishing ara abia to do so,
ia undoubtedly important. Indaad. I baiiava it is compel-
ling. However, tha Act's cLassificatior. achaaa for deciding
who ia antitlad to engage in subaistanca hunting and fishing
and Ita implementing ragulations ara not closely ralatad to
tha purpose of tha Act. As the court's opinion describes,
large numbers of <casidants of areas classified as wurban
under the Act are dapandent upon subaistanca hunting and
fishing. Conversely, some of the stata*e larger citias.
whare many peopla ara not dapandent upon subsistanca hunting
and fishing, ara claasifiad aa rural. Supra pp. 11-12.

There ia only a modest correlation batvaan tha sat of paopla

who reside in i.raas designated as rural under thaAct and
tha sat of peop..a who ara dependant uponsubaistancahunting
and fishing, ‘fhe fit between the Act and the state's in-

terest doss not even approach that required to withstand

1* ghserch. Op. Mo. 3539. at 21; Patrick v.
Lvnden Tranar . inc.. 755 f.2d 1375,1379 (Alaska 1968). ft
may be chat; the enactment should raceive even greater
scrutiny un”ar tha uniform application clauaa; however, tha
court has mat decided that question. Cwaichak v. State. 763
P.2d 4ft. A9i a.l17 (Alaska 1983).



close scrutiny. Therefore, the kct violate* che equal

protection And wuniform application clause* of the Alaska,
Constitution.

This is not to sty that all subsistence preference
laws would ba unconstitutional. £ simply baliava chat for
such a lav to pass constitutional muster, it must ba cloialy
ralatsd to its conpelling purpose. A law providing for
individual determinations of eligibility would in ay view be

sufficitntly tailored to the state's interest eo withstand a

constitutional challenge.

Common Uie and exclusive Right of fishery

The court's holding in Part A of the section enti-
tled "The Article VIII Clauses - I-!/Oistory aad Analysis” is
not altogether clear. X agree with the court to the extent
that it holds that an intrastate geographical preference for
the taking of wildlife violates sections 3 and IS of article
VIix of the Alaska Constitution. I reject any implication
that all preferences* especially all subsistence preferenc-
es. would violate these sections. | do not believe that the

court can find a violation of article VIII, seetion 17



without 4 full uquil protection analyais. t do not join
pert A of the court's opinion# hut X coneur in its result.2
Section IS of Article VZZI provides that "(nlo ex-

clusive right or special privilege of fishery ahall he cre-
sted or Authorized in the natural waters of the State."”
Alaska Coast., art. viz;# 5 IS (emphasis added). Section 4
of article VXII provides that the use of resources shall be
"subject to preferences among beneficial uses.* On the sur-
face. there appears to bs soma conflict between thess provi-
sions. To the greatest extent possible, we must Interpret
the provisions of Articla vill consistsnt with each other,
fee Abrame v. State, 534 ?.2d 91, 95 (Alaaka 1975).

Section 4 clearly authorizes soo& preferences
based upon uaes. The court recognized a parallel exception
co section 13 in Kenai Peninsula Fisherman's Cooperative As-
sociation. Inc. v. State, 628 P.2d 897 (Alaska 1981), whore
we wrote that section IS "was not meant to prohibit differ-
ential treatment of such diverse user groups as commercial#
sports, and subsistence fishermen." 628 P.2d at 904. The
Act distinguishes subsist4ence useelfrom commercial aad sport

uses in naas only. Aa diseuased above, its classification

2. £ would not, however, reach this question,
because | believe that such geographical preferences violate

the vsqual protection ar.d unifoffc application clauses of the
Alaaka Constitution.



i« ia fact * £Airly Arbitrary one b*i«d upon residence." xt

ii not tha typA of claaaification wa have previously held

persLiaaible under saction |IS.

Wa are left with thA question whether geographical
prafercncas &rt permissible undar saction IS. For tha rai-
son* given in tha court's opinion, saa supra pp. 13*19,
baliava that raliAnca upon Hynes v. Crime* Packlr.g Co.. 337

U.S. 36 (1949), which interpreted tha fadaral atatuta wupon

which saction 15 was based, 1ia appropriate. In Hvnas, tha
Court invalidaead ragulations promoiting fiahing off tha
short* of tha KArluk Reservation. While C do not baliava
that Hvnaa is determinative sir.ca it involved an axclusiva
right to fiah in a particular araa and not a aara
prafaranca, 337 U.S. at 92, saction IS proscribe* "spaeial
privilege(a]" aa wall as exclusive right*. Lika tha court,
X do not raad Hvnas as baing basad on tha fact that tha
axclusiva right was grantad to Natives rather than some
othar group. Nor do | baliava that Hvr.as can ba
distinguished by tha ability of paopla to nova to rural
araas and thus qualify uadar tha Act. Saa ausra pp. 19-19 *
n.12. For thaaa caasons, X agraa with tha court chat
geographical prafaranca* for tha taking of fiah ara not.
permissible undar saction 15. Cha Act thus violates saction
13. Although saction 13 is facially appi.cabie only to

fishing, X would hava r.o difficulty finding a corresponding



prohibition _of g«o*raphicai hunting prafaranca. m -« tho

coanon uaa ciauae of «tidi VIII, .action 3. jaa p>

Jj d«»



JUAZVOWXTS, Juetiea, disaanting.

| dissent farom the court’a holding that ch. 52 SLA 1934
ia unconstitutional.™ In ay view Alaska's subsistanca laws &xa
not violativa of author saction 3 ("common uaa"), aaction IS ("no
axclusiva right of fiahariaa"), or saction 17 ("equal application
of laws") of articla VIXX of cha Alaska Constitution.

Articla 7XIX, saction 4 axplicitly providas for
"preferences among banaficial uses." Xn Kenai Pan, ftihiram?*.
Co-00 Ass'n V. stata. 623 ?2.2d 397, 904 (Alaska 1931), wa said in
part: "(w)hiit saction 15 does prohibit granting monopoly
fishing rights, that saction was not meant to protH':bit
diffarantial treatment of such diversa usar groups aa comaarcial,
sport, and subsistanca fishermen." Tha subsi&panca laws at issua
hara do not axcluda individuals from aeeass -to wildlifsj rather,
wildlifa rasourcas ara allocatad on a prafarantial basis. Nor do
chasa laws craata an axclusiva right of fishary in any class.
Rathar, tha affaot of thasa lavs is to provida for a subsistanca
prafaranca among banafical usars of tha rasourca. No axclusiva,
monopolistic, or otharvisa closad classas of rasourca users ara
established.

S would furthar hold that ch. 52 SLA 1966 is not

violativa of cha aqual protaction provisions of tha Alaaka

1. Hereinafter state subsistanca laws.



Constitution (article I# section 1, article vtll, section 17),
In my vie«r Adoption of ths strict scrutiny and least restrictive

alternative standards is inappropriate. Given the nature of ths
interest st stake £ would apply s lesser standard for purposes of.
equal protection analysis. This subsistence legislation 1%
substantially related to legitimate legislative goals, i
conclude that the fit between the legislature's goal of
furthering the health and welfare of subsistence wusers, and the
subsistence preference system it devised to carry out this
objective, is sufficiently <close to withstand scrutiny under

Alaska's equal protection provisions.

INTRODUCTION. -

«

In response no the impact the state's population growth
has had upon subsistance lifestyles, Congress in 1910 snactsd the
Alaska national Interest Lands Conservation Act (hersinaftsr
ANILCA or federal subsistence law).2 ANILCA was designed to
protect subsistence hunting and fishing by giving such uses

priority over cocaerclal and sport uses in rural areas.?2

2.Pub. L. NO. 96-487, 94 Stat. 2371 (1980); U (J.S.C.
SS 3101-1313 (West 198S). Congreaa prefaced Title vi:: of ANILCA
with a declaration that "the continuation of che opportunity for
subsistence usee by rural residents of Alaska . . . is essential
to Native physical, economic, tradltignel, and cultural existence
* 16 U.S.C. 6 3111(1) .

3. &£ 16 U.S.C. $] 3111-3126 (1902 6 Supp. IV 1986)



The fsder* 1 subsistance Law specified chat subsistence
uses must be "customary And traditional wueos by rural Alaska
residents.” ANILCA 5 303; 13 U.S.C. S 3113 (emphasis Addad).
Thus, undar AHILCA, eligibility for subsistence permits was de-
pendent in part upon cna'a qgaographic placa of residence. ANILCA
S 304; W U.S.C. S 3114.4

ANZLCA Awuthorized the st&te to continue managing fiah
and game inhabiting Alaska's fadaral Jlands and waters if the
stAte established regulations maintaining the definition of and
preference for subsistence wuses articulated in the federal sub-
sistence law. ANILCA 5 803(d); U U.S.C. $§ 3113(d). The nsrtate
legislature complied, and thereby retained managerial control
over federal lands located within the state—by authorizing the
Joint Boards of fish and Cane to promulgate regulations defining
"rural" use.

In anacting ch. S2 SLA 1994 the Alaaka House of
Representatives adopted a letter of intent.3 The letter
articulated the eubaiatence-rurel preference of the act in the

following terras»

4. "Rural™ areas are those with sparse populations,
and ehe terra "rural” aa wused in ANILCA is not a term of art.
Kenaltse Indian Tribe v. State of Alaska, 960 F.2d 312 (9th Cir.
L§8S). cert, denied, ioS L. Ed. id 0>3 (1999). (terra "rural"™ s
to be given its ordinary significance, meaning  “sparsely
populated").

5. 1915 House Journal 1246.
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This [imitation of the definition
"subaistenca u<«r racognisaa that; Alaak

unique,  «rid unlike any of tha other
forty-nine states, tha economy of many rural

communities in rural uraaa in Alaaka
significantly dependant upon participatio

tha raaidanta of tha communlelaa in tha
taking of fiah stocka and gaaa populationa
for paraonal and family consumption,
further, tha legislature finds thae

in thasa activities.@

a

n

tha
general haalth and welfare of thasa citixans

is significantly tied to chair participation

Tha subsistancastatutas challangad hara dafina ‘rural
araa" aa "a community or araa of tha stata in  which tha
noncommercial, customary, and traditional usa of fish or gaaa for
parsonal or family conaumption is a principal charactaristlc of
tha aconoay of the community or araa." Ad 14.05.940(25).

4. Saa also tha Housa Committee on Interior
Insular Affairs Saport xssuad in conjunction with tha passage of
ANILCA.

Aftar eonsidaraclon of tha tastimony tha

subcommittee's hearings aad town maetxngs

throughout Alaska and review of studies dona by a

variety of fadaral, state, academic, and other

agencies and groups, tha' Committee has no doubt
about tha importance of subsistanca usas to tha
rural paopla of Alaska. RtliabLe avxdanea was
given to the Committee demonstrating that fifty

percent of tha food for three-quarters
native faailiaa 1a Alaska's small an
villages is acquired through subsistence
40% of such families jpend an avaraga o

months of the -year in subsistanca
itias. :

tha

d medium
uses, and
f to 7
activ-

H.R. Rap. No. 1045, 95th Cong., 2d Sess., at 181 (1978).

-42-

and



Appellant*' basic contention here ia that "by excluding
from eligibility as subsistence wusers ail urban dwellers and by
including all rural dvallara, ie wunfairly axcludaa some urban
residents who hava lived a subsistence lifaaeyla and dasira so
concinuo eo do so, while needlessly including numerous rural
raaidanta who hava non engaged in subaiatenca hunting and
fiahing." Tha linchpin of this diaputa, chan, la whether tha
challangad aubaiatanca Lav conatitutaa an unconstitutionally
imperfect attempt to fulfill tha legislature's purpoaa of

protaceing aubaiatanca uaaa.

l. OO ALASKA'S SUBSISTENCE LAWS VICLATE ARTICLE VI2X OP THE
Lkilk coNstitutionT

Appallanta challanga tha conatitueionality of tha stata
subaistanca lava wundar thraa clauvata of articla Vi:: or tra
Alaaka Constitution, sactions 3 ("coaaon usa"), IS ("no axclusiva
right of fiahariaad4), and 17 ("aqual application of Iava").«' Tha

court attributes a “sharad meaning” to thaaa thraa constitutional

7. Section 3 of articla VIH providesj

Wherever occurring in thoir natural stata, fiah,
wildlife, and wacars ara rasarvad to tha paopla
for common uaa.

Saction 13 of articla J/IIl pcovidaa:

No axclusiva right ov spaeial privilaga of flahary
ahall ba craatad or authorized in tha natural

(fcotnota continued) .4,
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provisionst that "exclusive or special privileges to tike fiah
and wildlife ara prohibited.” The court than concluda* that tha
subsistence statute's prafaranca for rural raaidanta wviolates
aach of tha aforementioned clauaaa and offanda tha shared meaning

of article VIII. | disagree.

A.  Saction Tnraa: Tha "Common Uaa* Clauaa.
Articla VIII, saction 3 (tha "common uaa" clauaa) s
darivad from lava designed to guarantee tha common clflzan

participation in viidlifa harvest, and to divaat tha Crown of

a
exclusive entitlement to thoaa rasourcas. It la aald that thia

(footnota continued)

waters of tha Stata. This saction does not
restrict the power of tha State to limit antry
into any fishery for tha purposes of rasourca
conservation* to prevent economic distress among
fisherman and those dependant wupon them for a
l[ivelihood and to promote cha efficient develop**
mant of aquaculture in tha Stata.

Saction 17 of articla VIII provides:

Lava and ragulations governing tha usa or disposal
of natural resources shall apply equally to all
parsons similarly situated with reference to tha
subject matter and purpose to ba served by tna law
or regulation.

S. In Levis v. State, 111 3.Vf 154 (Ark.
court described tha history of «pha common usa principle m the
following terms:

(AUthough at ona Kim* in England after tha
Norman Conquest tha right to take fish and game
was claimed as a royal prerogative to the exclu-

(footnote continued) o ix
-4 4 -

1913)

cha



"pufillc trust” doctrinea "impose Is) upon cha §ut« a trust duty
to manage tha fiah, wildlife and watar rasourcas of tha stata for
tha banafit of all the people.” Owsichek v. State, 763 P.2d 489,
4*5 (Alaska 1911) (citations emitted); sea also Metlakaela Indian
Community, Annette Island Reserve v. ggan. 382 P.2d 901, 90S
(Alaska 1981), aff'd, 339 U.S. 45 (1J82); Herschar v. Staea.
Dap‘t of Commerce, 368 P.2d 996, 1003 (Alaaka 1977).

In Stata v. Ostroskv. 667 P.2d 1184 (Alaska 1983),
reh'g denied, 468 U.S. 1204 (1984), we accepted che view shat the
common use clause reflects "anti-exclusionist values." id. at
1191. Thereafter, in Owsrchek v. State, 763 P.2d 488 (Alaska
1988)f a case involving an exclusive right to conduct guided

hunting in particular areas of wilderness,—we reiterated this

(footnote continued)

sion of the people, it was restored to them by the
Sarons at Runnymedc in 121S, and was declared in

the great charter which they wrested from King
John.

e ¢ ¢

These rights* were confirmed and establishad
ever thereafter in England by act3 of Parliament,
aad they have com* down to wuse from the laws of
Snfland and may be regarded as a common heritage
of the English-speaking people.

Id. at 155 (citations omitted).

9. The public trust doctrine maintains that government
holds untaken wildlife ia trust for public use, and ftr.ac
government owes a fiduciary duty to manage such resources for the
common good of the public as beneficiary. See Owsichek v. State,
763 P.2d 488, 493-93 (Alaska 1988).

. G He
S o* @
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theme stating that section 3 ia fundamentally eanti-monopoly®“ in
its chruac. ld. at 493 ("Because an SOX (exclusive guide ere*]
la cltarly a type of monopoly . . . (legislative) history
strongly suggests that cha statutes at issua hart ara unconstitu-
tional.-). Critical to our holding that tha guide licansing
system at issua in Qweichek was unconstitutional undar tha common
usa clausa wara tha following characteristics of tha schemat it
permitted a single guide permanently to exclude all other guides
from leading hunts professionally on specific leads; ie favored
established guides at the expanse of naw entrants in tha guiding
market; it created a salable/ property-like interest in the
licenser and it established exclusivity of an unlimited duration.
ld. at 436.

In the <case at -bar the <challenged subsistence laws
exhibit none of these characteristics. The state subsistence
laws establish a subsistence preference/ not an exclusivel/
monopolistic/ or othervise <closed class. Anyone may Jom
subsistence wusers by moving to a sector of the state which has
been designated as a "rural area." Furthar, these laws do not
establish subsistence hunting and fishing as an exclusive -so,
even in rucal areas, exeapc during periods of extreme resource

scarcity.10 In regard te this issue : think the court's reliance

10. Alaska Statute 16.03.236 (c) authorizes compute

(footnote continued)
m >4 -
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on Owsichek and Ostroskv u aisplecad. Both Owsichek tn

Ostrosky emphasize chat cha primary thrust of articla VIII s
anei-sxclusionise or anti-monopolistic, not *nti-pr*fsrenci*l.

| do not raad cha statutaa in quaation aa providing
that eligibility co participata in aubaiatanca uaaa ia determined
aoialy with rafaranca co whara an individual livaa. That ia not
cha caaa. Tha aubaiatanca lawa at iaaua hart ara implamanccd by
multi-factor*! regulations which focua not only on placa of
residence, but also upon particular stocks and populations of
fiJh and gaaa, and particular pactarna of subaiatanea wusage.ll
Moreover, individual charactariatics ara always considered undar
tha stata subaistanca law during laan pariods whan it becomes
nacaaaary to ractnct avan.cartain aubaiatanca usas. In thoa*
pariods, tha datarainacion aa co which individuals among those
normally aligibla for a subsistanca parmic may contmua
harvesting is aada on cha basis of an analysis of individuals'

charactaristics undar cha following csitana: (1) customary and

(footnota continuad)

prohibition of nen-subsistance usas during ptriods of famine whan

tha state'* total harvast is inaufficiant to support tvan normal
subsistanca usas.

11. Subsistanca usas must ba "customary
traditional” wusas as determine™. by thr separate Soards after
evaluation of a particular fiah or gama Vcock in light of aight
critana. S AAC 99.010(bh). Thasa sight criteria include

axaaination of individual populations' patterns of uaa, methods
and tfficlancy of wuaa, consistency of usa, and methods of food,
storage, as wail as cha nexus between tha aaaartad subsistence
usa and tha maintenance of individuals' cultural heritage. ZE



direct dependence on che resource as cha mainstay of livelihood;
(2) local residence; *nd (3) availability of alternative
resources. K3 16.05.258(c).

The court's interpretation of tha common wuse clause
would prohibit tha legislature from making any differential allo-
cation of natural resources whatsoever/ an outcome precluded by
our holding in Kenai Peninsula, 628 ?.2d 897 (Alaska 1911) and
tha language of article vi::, section 4, which explicitly pro-
vides for “preferences among beneficial usee.” In Kenai. we held
that “twlhile section 15 does prohibit granting monopoly fishing
rights/ that section was not meant to prohibit differential
treatment of such diverse user groups as commercial/ sport/ and
subaistanca fisherman." 698 P.2d at 904 (emphasis added). r

Moreover/ it is axiomatic that* the provisions of
article VIII of the Alaska Constitution should be interpreted so
as to avoid internal contradictions, Abrams v. State. 534 P.2d
91/ 95 (Alaska 1975} ("1t is an undispucsd maxim  of
constitutional construction that ehe differsnt provisions of the
document shall be reed so aa to avoid <conflict whenever
possible-); >erk v. State. 528 P.2d 785, 786-87 (Alaska 1974)
("It is a wall accepted principle of judicial construction that,
whenever reasonably possible, every provision of the Constitution
should bs given meaning and effectt and related provisions should
be harmonized.m . In my view the ‘'court's reading of article

VI, section 3 as prohibiting prsferencss among heneficial uses



of Alaska's raaourc** plainly conflict* with article vm
saceion 4. That aaction provides, m full:

rich, forests, wildlife, grasslands, and all

ocher raplannhibla raaourcaa belonging to

tha Stata ahall ba utilised, developed/ and

raamtalnad on tha sustained ylald principle,

suhiact to preferences among banaficial uaaa.
(Emphasis addad.) Tha meant of aaction 4 ia that parsons
situated differently can ba created differently and that soma
usars of a rasourca may legitimately ba given prafaranca over
othara.

In brlaf, tha common uaa clause conatitutionalizad tha
doctrma that wild fish and gaaa ara hald in cxuat by tha atﬂata
for tha banafit of tha public aa a wholo-jrathar than by cha
sovereign in exclusive possession. That prinalpla ia conaistant
with tha viaw that tha aovaraign atata may raanaga wildlifa for
tha common good, including cartain banaficial prafaranca*. Thu*
| concluda that tha challangad subaistanca law* do not offtnd tha
anti-monopolistic, anti-axcluaionisc value* undarpinmng th*

public trust and coaaon usa doctrinas ambodicd in section 3 of

article VIII of Alaaka'? constitution.

B. Saction 13; cha "No Excluaiva Riche* Clauaa.
Z also disagree with tha court's holding that tha atata
subsistanca law violate* article VIZI, aaction 15 (tha "no

axclusiva right" clausa).



The court relies for i;« in'enrprecacion of the no

exclusive right clause upon Hvnas v. Grimes Packing Co.. 337 ¢.j.
86 <1949), a caaa in which tha United Stataa Supreme Court incer-
pratad tha fadaral legislation which governed Alaska's fiahariaa
bafora statehood, former 48 U.S.C. S$ 220-224 (1941) (harainaftar
"Tha Whita Act"). Tha Whita Act did includa language seemingly
prohibitive of tha kind of geographic distinction at iaaua hara.

Saction 1 of tha Whita Act provide*, in ralavant part:

[MIo axclusiva or several right of fishery
shall ba grancad . . . nor shall any citiran
of tha United Stataa ba daniad tha right to

taka, oprepare, cura, or preserve fish or
shellfish in anv area of tha waears of Alaska

where fishing 1is permitted by tha Secretary
of tha Commerce.

Act of June 6, 1924, Ch. 272, S 1, 43 stat. 4(4 (emphasis addad).
On tha other hand, Idisagree with tha court's view chat insofar
as tha VftvUa Act wasexpressly anti-geographic, section IS should
be given a similarconstruction. For in my opinion Hvnas s
distinguishable in several iopsrtant respects.

First, Hynes did not involve an allocation of fish and
gaxaa on the basis of residence; rather, the exemption at issue
there applied only to fish, and was predicated wupon cne users'
status as Indians, not thair place of residence. 337 U.S. at
89-97. Sseofid, Hvnas involved an exclusive right of access which
had bean made available only to” closed class of fisherman. Ac

issue m Hvnas was a regulation of the Secretary of the Interior

completely prohibiting comaarcial saloon fishing m ail waters.



within 3#000 fo®t of th® ahor®« of th® JUrlufe c®s®rvation, but

«x«aptiag Nativ® fiah®rm®n froa chi* otharvia® coasprohonalv® ban.
*d. Thar®for®, HVrt®s, like Ovsich®k. i* distinguishable fro* ch®
classification sch®m® at issua in th® pr®s«ne cas®, sine® in th®
cas® at bar on® may b«eozn« «ligibl® for aubaiatanca parmics by
moving into a rural ar®x«. Finally, a® notad pravioualy, both
articla VIIlI, s®ction 4 and Kanai Fiah®rm®n e+e«tabliah that
saction 13 cannot b® raad to prohibit differential treatment of
such divarsa us«r groups as comaarcial, sport, and suhalstanc®

uaars.

rr

C. Saction 17; tha "Tqual Application* Clauaa.

Although saction 17 (tha "aqual application clausa") :j

a component of articla VZZI, it ia aaaantially, aa th® court
stataa, a "'more stringant , . .'" aqual protection clauaa [fori
ca«®s involving natural resources." Z will addrass thaaa

issue® tog®th®r.
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ri. DO T™M I»SS STATE SUILSISTINCE LAWS VIOLATE ARTTrt.r ott.

The court holds ths ststs subsistsncs law* unconstitu-
tional on squsl pransction grounds. 12

Although this court has not yst sddrssssd ths Issus
whsthsr squsl secsss to fish end game is s fundamental right, ws
hsvs hsld thst commercial fishing is not fundsmsnttl. CombsrcittL
fisheries Sntrv Comm*n v. Aookedak, 60S P.2d 1255, 1282 (Alaska
1980). Other courts hsvs concludsd that rscrsationsl hunting s
not a fundamental right. Sea, e.g., Baldwin v. Montana Pish and
cams Comm"n, 436 U.S. 371 (1978) (elk hunting by non-residents
not fundamental)j Utah Public Employees Aaa'n v. Stats, 610 P9.2d
1272 (Utah  1980) (entry in  big game -permit drawing not
fundamental). See also Hsrschar v. Stats, Department of
Commaree, 568 P.2d 996, 1003, 1006 (Alaska 1977).

In my view, the ir.tsrsst at staks, i.e., tns right to

participate in subsistence hunting and fishing, is not a funda-

mental right. Maximum scrutiny is reserved fcr fundamental

12. The majority opinion employs article VIII

17 and the concurring opinion of Justice Moore uses articla |
section !+ Aa Justice Moore points out. tha method of analysis
in either eaee 1is the same. Because Alaska's equal protection
standards ere more stringent than the federal constitutional
standard, any statute which passes muster under Alaskan law will
also survive the equal protection ~clause of tha United States
Constitution. Herrick*s Aero-Aoua Repair v. Department of
Transportation. 754 P.2d 1111, ill4 (Alaska 1988). Thsrefors,
discussion of the federal standard is omitted.
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right* and suspect classifications. Ostroafcy, 6«7 p.2d at UJ2
Civan what | perceive to ba tha appropriate characterisation ol
tha interest involved, tha ftata atuat daoonatrata tha existence
of a substantial relationship between tha means utilized by tha

legislation and tha legitimate governmental andc sought to ba

achieved tharaby.

Since | aa of tha view that strict scrutiny s
inapplicable, Z concluda that tha questioned legislation do*a not
violate tha Alaska Constitution's aqual protaction clausa. Tha
challenged subsistanca lavs ara fairly and substantially ralatad
to tha important governmental goal of protacting tha health and

waifara of tha stata's subaistanca wusers, a goal admittedly

within tha atata's polica powars to pursue.

13. As mantionad previously, in anaeting
subsistanca laws, tha Alaska lagislaeura explicitly found that
“tha ganaral health and walfara of thasa citirans s
significantly tiad te thair participation in fsubsistancal
activitias." 1915 Housa Journal 1246. In a similar vem thi

this
court said in Stata v, Tanana 7allav SaortsT.tr.'s Ass'n, 533 ?2.2d
634, i59 n.ii SrnjcrrrriTi— *

e . . for hundreds of years, many of tha Native
paopla of Alaska dapandad on hunting to oocain th«
nscasaitias of lift. To this day, daapita incur-
sions by chosa of different cultures, many Alaska
Eskimos, Indians and Aleuts aka cut a livelihood
by reliance on fish and gama. . . . Not only s
tha game of prime Importance in furnishing tha
bare nacassitias of lift, but subsistanca hunting
is at tha core of tha cultural tradition of many
of those paopla.
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Implicit in ay view thee this I«9i»Ueion i« not
violative of equal protection 1Is tha further conclusion that tha

subsistence classification formulated to fulfill this concedsdly

legitimate legislative purpose isnot constitutionally Infirm.

As va said in Apokedak. 606 P.2d at 1267:
(ldndividual cases will arise in which thosa
barred may ba able to show extreme hardship.
The legislature in its wisdom could

conceivably have better provided for such
instances." But equaL protection, even under
Alaska's stricter standard, does not demand
perfection in classification. IS it did,
there would he few lavs establishing
classifications that would sustain an equal
protection challenge.

The subsistence legislation in question here effectively captures
within its ambit cha thousands of subsistence wusers residing in
Alaska's numerous rural viliiges. In short* | would hold.that
the subsistence laws' fit satisfies <che requirements of equal
protection under both article I*section I* and articu Vi

")
section 17 of the Alaska Constitution.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT PALMER
SAM E. McDOWELL, et al.

Plaintiffs

V3.
Al htoT-H Gt
DON W. COLLINSWORTH,
COMMISSIONER OF FISH AND SUWEOFAH%%Q&@BDW%RWl
GAME, ot al.
JUN ™ 1990

Defendants

and the ALASKA FEDERATION > Clark o/ (ho Trial Couns

OF NATIVES, et al. ) — Dp;
Intervenors.
Case No. 3AN-83-1592 Civil

MEMORANDUM OF DECISION SEVERING UNCONSTITUTIONAL
PORTIONS OF STATUTE FROM REMAINDER OF STATUTE

On April 16, 1990 the state filed a motion requesting the
court to determine the severability of the remaining provisions
of the 1986 subsistence law from the rural preference provision
ruled unconstitutional by the Alaska Supreme Court in this case
on December 22, 1989. See McDowell v. State. 785 P.2d 1 (Alaska
1989). The motion was assigned to this court on May 16, 1990.

The state asserts that severability is a close question that
need3 to be decided speedily. The state slightly favors non-
severability. Plaintiffs also support non-severability.
Intervenors, the Alaska Federation of Natives (AFN), argue for
severability. Two amicus briefs aleo have been filed, one by the

class action plaintiffs 1in several cases pending 1in federal
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district court, Bobby v, Alaska* arguing in favor of
oovorability, and one by Safari Club International, inc. opposing
severability.

The court has thoroughly reviewed all of the briefs filed.
The court also has studied the decisions in Madison v. Alaska
Department of Fish and Game. 696 P.2d 168 (Alaska 1985), and
McDowell. supra. and the relevant statutes from 1975 to date

cited by the parties.

The court will not repeat the history of the Madison and
McDowell cases, in order to avoid unnecessary delay in entering
this order, nor will the court outline the extensive legislative

history of subsistence regulation that led to the passage of the;
1986 amendments to AS 16.05.258 and 16.05.940. The court also
will not recite the constitutional doctrine of severability. The
parties have adequately set these out in their briefs.

The question before the court is whether the 1986 Alaska
Legislature intended the subsistence priority law to fall
altogether if the rural resident preference should fall. After
review of the pertinent documents and laws the court finds the
answer to be no, and therefore finds the remaining provisions of
tho 1986 subsistence law to ba j~8QvarablQl from the rural
limitation ruled unconstitutional. The court bases 1its finding.,
primarily on the analysis set forth in intervenor®s brief and
amici Bobby®"s brief.

The court disagrees with the "clear probability” burden of

proof enunciated by intervenor, however. With respect to tha



burden of proof, the court finds the state®s argument 1in 1its
reply more persuasive. The court thus has used a preponderance
of evidence standard 1in evaluating the legislature®s 1intent with
regard to severability. The court finds that even under this
less stringent standard the evidence fails to show that the
legislature would have intended non-severability.

The parties and all amici agree there were three purposes
behind the 1986 legislature®s amendment to the subsistence law.
The court should find in favor of severability unless a
preponderance of evidence shows that the legislature would have
intended non-severability to further these purposes.

The first goal of the legislature was to protect those
Alaskans most reliant on the non-commercial use of fish and game,
i.e., subsistence users. All parties agree that severability
serves this purpose because severing the unconstitutional rural
residency requirement from the remainder of the statute leaves
the subsistence law on the books. A finding in favor of non-—
severability would delete the law altogether with the result that
subsistence uses would not have a priority over any other uses.

The second purpose of the legislature was to put state fish
and game laws 1in compliance with ANILCA to assure the state of
control of fish and game management on both federal and state |
lands. This purpose is not relevant to the question of
severability, however, because this purpose cannot be served
regardless of the decision on severability. The supreme court®"s

ruling in HcDowelJ renders compliance with ANILCA an



impossibility without a conotitutional amendment. Moreover, a
decision in favor of non-aeverability would put the state further
out of compliance with ANILCA because there uhob would be no
subsistence preference in Alaska law at all. The legislature
likely would have preferred to comply with ANILCA as much e;-
possible because the degree of compliance with ANILCA might
affect whether the threatened federal takeover of fish and game
management on federal lands actually occurs.

The third purpose of the legislature was to cure the post-
Madison confusion and disruption in the harvests of fiah and
game . This purpose actually is two separate purposes. The rirst
is eliminating uncertainty about the amount of subsistence use. *
The second is providing for other users some certainty about
their use. These other users include commercial users and
sportsmen, particularly hunters, including out of 3tate hunters.

For the court to find in favor of non-severability for

these last two reasons, the court would havo to find that the
legislature intended to throw out the decade-old subsistence
preference altogether merely to avoid a return to the confusion
and disruption caused by the Madison decision. The court finds
nothing in the legislative history that indicates a willingness
to take such a drastic step, even though some legislators were »
determined to protect other uses. To the contrary, both the
record and the briefs of the parties convincingly show the
legislature®™s emphasis since 1975 on furthering a subsistence

priority. As the state acknowledges, the 1986 law rotained the



o
basics of the previous law. Consequently, this court concludes

that severability, not non-severability, 1ia the appropriate
result.

Some of the arguments made by the parties and amicus Safari
Club herein for non-severability appear to be based on untested
predictions and fear of the unknown - the unknown effectiveness
of regulations and the unknown- quantity of harvest that will be
taken by subsistence users. Any confusion resulting from
severability should be short-lived. Those who argue against
severability exaggerate 1in predicting that.all Alaskans will
automatically become subsistence users and that subsistence use
will significantly disrupt or cause prohibition of other uses of
fish and game.

All Alaskans will not automatically become subsistence
users. Before receiving a subsistence permit, a person would
have to apply to the agency responsible for determining
eligibility and meet the agency criteria for determining
eligibility for that particular subsistence fishery or hunt. The
agency, 1in deciding whether the potential subsistence user
satisfied the criteria for subsistence use, would be guided by
the definition of subsistence in AS 16.05.940(31), with the words
"a rural area of"™ stricken. A subsistence use according to that
statute means a use that 1is "noncommercial, customary and
traditional.’

Clearly there will bo come confusion and difficulty 1in

determining who actually are subsistence users and who are not.
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It will be burdensome for the state to decide on appropriate
regulationa to carry out AS 16.05.25B. Thia difficulty does not
require the court to find the remaining provisions non-severable,
however. There is no legal or logistical barrier to the
promulgation of new regulations that both permit subsistence use
to those Alaskans who qualify as subsistence users and foster
management of the resources so as to allow other uses.

Regulations could provide deadlines for applying for
subsistence permits. All residents willenot apply. Applicants
could be required to provide some of the information the state
needs to make its eligibility determinations. Alaska already*ha3
a system 1in place for all residents to apply for permanent fund
dividends. On those applications, certain information must be
given, witnesses must be provided, and the applications must be
notarized. There appears to be no reason why those who wish to
subsistence hunt or fish could not be burdened to provide
information in similar form, 1in order to obtain the benefit of
subsistence harvesting.

Logical Ilimitations could be placed on the amount of fish
and game taken for subsistence purposes, based on criteria such
as size of household and use of product harvested. To permit the
atate to obtain knowledge to help it wisely control the
resource"s uses, reports of the amount harvested could be
required. Regulations might even considered that would limit
residents who successfully subsistence fish from other harvest

activities such as sports fishing, unless they catch and release.



Many innovative but fair ways of distributing the resources are
possible, even with a subsistence priority. The above are mere
suggestions of possible approaches by the Tish and Game boards.
They do not in any way represent the opinion of the court as to
what regulations should be passed.

A further finding must be made with regard to "tier-two"
determinations and the continued viability of "local residency"”
as a criterion in AS 16.05.258(C)(2). This criterion will bo
used only if subsistence use itself has to be limited to fewer
than all persons eligible. The court sees no reason to strike
down the "local residency”™ criterion as long as it is interpreted
and applied as amici Bobby suggest in their brief. Memorandum -
for Amici Curiae on the Severability Issue, at 8-9. For example,
if an applicant resides 1in southeast Alaska, there 1is no reason
why his place of residence should not be considered with regard
to whether he is chosen for a limited subsistence hunt near
Fairbanks. Even though the Alaska Suprﬂme Court held earlier in
this case that use of a rural residency requirement is too crude
a yardstick for determining all subsistence eligibility, because
it is unrelated to the compelling purposes of the subsistence
act, the court did not hold that the domicile of a person has no
relation to whether the person should be given a permit for a »
specific subsistence hunt or fish opening if a "tier-two"
determination has to be made. This court does not believe the
supreme court would reach that far.

A finding also must be tnade in regard to the Tfirst section



of AS 16.05.258, which previously directed the boards to identify
"in each rural area" the fish stocks and game populations

of the state that are customarily and traditionally used for
subsistence. The law directs the boards to make these
determinations as a step preliminary to adopting regulations to
determine subsistence use and subsistence users. The parties do
not address whether the boards now should identify any such
stocks or populations anywhere in tho state, not merely in rural
areas. That the boards should make these determinations anywhere
in the state appears to be a logical result of the supreme
court's holding in McDowell. supra. The boards still must find,
however, that a stock or population is customarily and
traditionally used for subsistence before making it available for
subsistence use.

Based on the foregoing analysis, the court finds that the

following provisions are severed from the following statutes:

from AS 16.05.258(a) - “rural™ in line 4
from AS 16.05.940(26) - "rural™ in line 1
from AS 16.05.940(29) "a rural area of" in line 3
from AS 16.05.940(30) - "a rural area of" in line 2
from AS 16-05.940(31) - "a rural area of"™ in line 3.

DATED at Palmer, Alaska this SLQ aay of June, 1990.

BEVERI. T W. CUTLER -
SUPERIOR COURT JUDGE



SUMMARY OF JUDGE CUTLER’S DECISION REGARDING SEVERABILITY

The current statutory preference for subsistence uses over
commercial and sport uses of fish and wildlife is severable from the
limitation to rural residents held unconstitutional by the Supreme
Court in McDowell. This means that subsistence uses of fish and
wildlife continue to have a priority over other uses statewide - i.e.,
on state lands, private lands, federal lands (once the subsistence
needs of rural residents are met under ANILCA), and in all waters of

the state.

* The state must determine customary and traditional
subsistence uses of fish stocks and game populations - by
individuals and not necessarily on a community basis -- everywhere

in the state. This includes both rural areas and areas which until
now have been designated non-rural (e.g., the Kenai Peninsula).

Eligibility for subsistence will be determined on the basis of
an individual's personal history of customary and traditional
subsistence use. This will require individual permitting decisions
by the state. Judge Cutler analogized to the Permanent Fund
Dividend application process: "There appears to be no reason why
those who wish to subsistence hunt or fish could not be burdened to
provide information in similar form, in order to obtain the benefit of
subsistence harvesting."

* The use of "local residency" as one of the "tier 2" eligibility
criteria for determining who gets a priority when there is not a
sufficient harvestable surplus to satisfy all subsistence users is
constitutional and valid. This means that, when even subsistence
uses must be further restricted, local residents will have a priority.

There is no statutory approach which can satisfy both the
Alaska Constitution and ANILCA: "The supreme court's ruling in
McDowell renders compliance with ANILCA an impossibility without
a constitutional amendment.”
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On April 16, 1990 the state filed a motion requesting the
court to determine the severability of the remaining provisions
of the 1986 subsistence law from the rural preference provision
ruled unconstitutional by the Alaska Supreme Court in this case
on December 22, 1989. See McDowell v. State. 785 P.2d 1 (Alaska
1389)* The motion was assigned to this court on May 16, 1990

The state assorts that severability is a close question that
needs to be decided speedily. The state slightly favors non-
severability. Plaintiffs also Bupport non-severability.
Intervenors, the Alaska Federation of Natives (AFN), argue for
severability. Two amicus briefs also have heen filed, one by the
class action plaintiffs in Beveral cases pending in federal
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district court, Bohbv v, Alaska, arguing in favor of
severability, and one by Safari club international, inc. opposing

severability.
The court has thoroughly reviewed all of the briefs filed.

The court also has studied the decisions in Madison v. Alaska
Department of Fish and Game, 696 P.2d 168 (Alaska 1985), and
McDowell, nupro, and the relevant statutes from 1975 to date

cited by the parties.
The court will not repeat the history of the Madison and

McDowell cases, in order to avoid unnecessary delay in entering
this order, nor will the court outline the extensive legislative
history of subsistence regulation that led to the passage of the
1986 amendments to AS 16.05.258 and 16.05.940. The court also
will not recite the constitutional doctrine of severability. The
parties have adequately set these out in their briefs.

The question before the court is whether the 1986 Alaska
Legislature intended the subsistence priority law to fall
altogether if the rural resident preference should fall. After
review of the pertinent documents and laws the court finds the
answer to be no, and therefore finds the remaining provisions of
the 1986 subsistence law to be severable from the rural
limitation ruled unconstitutional, The court bases its finding
primarily on the analysis set forth in intervenor'j brief and
amici Bobby's brief.

The court disagrees with the <¢clear probability™ burden of
proof enunciated by .intervenor, however. With respect to the

FROM PALMER D €O 06/20/89 16:43 P. 2
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burden of proof, the c:ourt finds the state's argument in its
reply more persuasive. The court thus has used a preponderance
of evidence standard in evaluating the legislature's intent with
regard to severability. The court finds that even under this
less stringent standard the evidence fails to show that the
legislature would have intended non-severability,

The parties and all amici agree there were three purposes
behind the 1986 legislature's amendment to the subsistence law.
The court should find in favor of severability unless a
preponderance of evidence shows that the legislature would have
intended non-severability to further these purposes.

The first goal of the legislature was to protect those
Alaskans most reliant on the non-commercial use of fish and game,
l.e., subsistence users. All parties agree that severability
serves this purpose because severing the unconstitutional rural
residency requirement from the remainder of the statute leaves
the subsistence law on the books. A finding in favor of non-
severability would delete the law altogether with the result that
subsistence uaes would not hove a priority over any other uses.

The second purpose of the legislature was to put state fish
and game laws in compliance with ANILCA to assure the state of
control of fish and game management on both federal and state
lands. This purpose is not relevant to the question of
severability, however, because this purpose cannot be served
regardless of the decision on severability. The supreme court's
ruling in McDowell renderB compliance with AKILCA an

FROM PALMER D A O 06/20/89 16:44 P. 3
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impossibility without a constitutional amendment. Moreover, a
decision in favor of non-Beverability would put the state further
out of compliance with ANILCA because there then would be no
subsistence preference in Alaska law at all. The legislature
likely would have preferred to comply with ANILCA as much as
possible because the degree of compliance with ANILCA might
affect whether the threatened federal takeover Of fish and game
management on federal lands actually occurs.

The third purpose of the legislature was to cure the post-
Madioon confusion and disruption in the harvests of fiah and
game. This purpose actually is two separate purposes. The first
is eliminating uncertainty about the amount of subsistence use.
The second is providing for other users some certainty about
their use. These other users include commercial users and
sportsmen, particularly hunters, including out of state hunters.

For the court to find in favor of non-severability for
these last two reasons, the court would have to find that the
legislature intended to throw out the decade-old subsistence
preference altogether merely to avoid a return to the confusion
and disruption caused by the Madison decision. The court finds
nothing in the legislative history that indicates a willingness
to take such a drastic step, even though some legislators ware
determined to protect other uses. To the contrary, both the
record and the briefs of tha parties convincingly show the
legislature's emphasis since 1975 on furthering a subsistence
priority. As the state acknowledges, the 1986 law retained the

4
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basics of the previous law. Consequently, this court concludes
that severability, not non-severability, is the appropriate
result,

Some of the arguments made by the parties and amicus Safari
Club herein for non-severability appear to be based on untested
predictions and fear of the unknown — the unknown effectiveness
of regulations and the unknown quantity of harvest that will be
taken by subsistence users. Any confusion resulting from
severability should be short-lived. Those who argue against
severability exaggerate in predicting that all Alaskans will
automatically become subsistence users and that subsistence use
will significantly disrupt or cause prohibition of other uses of

fish and game.
All Alaskans will not automatically become subsistence

users. Before receiving a subsistence permit, a person would
have to apply to the agency responsible for determining
eligibility and meet the agency criteria for determining
eligibility for that particular subsistence fishery or hunt, The
agency, in deciding whether the potential subsistence user
satisfied the criteria for subsistence use, would bhe guided by
the definition of subsistence in AS 16.05.940(31), with the words

"a rural area of" stricken. A subsistence use according to that
statute means a uBe that is "noncommercial, customary and

traditional."
Clearly there will be some confusion and difficulty in
determining who actually ore subsistance users and who axe not

5
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It will be burdensome for th© state to decide on appropriate
regulations to carry out AS 16.05.258. This difficulty does not
require the court to find ths remaining provisions non-Beverable,
however. There is no legal or logistical barrier to the
promulgation of new regulations that both permit subsistence use
to those Alaskans who qualify as subsistence userH and foster
management of the resources so as to allow other uses.

Regulations could provide deadlines for applying for
subsistence permits. All residents will not apply. Applicants
could be required to provide some of the information the state
needs to make its eligibility determinations. Alaska already has
a system in place for all residents to apply for permanent fund
dividends, On those applications/ certain information must be
given/ witnesses must be provided, and the applications must be
notarized. There appears to be no reason why those who wish to
subsistence hunt or fish could not be burdened to provide
information in similar form, in order to obtain the benefit of
subsistence harvesting.

Logical limitations could be placed on the amount of fish
and game taken for subsistence purposes, based on criteria such
as size of household and use of product harvested. To permit the
state to obtain knowledge to help it wisely control the
resource's uses, reports of the amount harvested could be
required. Regulations might even be considered that would limit
residents who successfully subsistance fish from other harvest
activities such as sports fishing, unless they catch and release.
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Many innovative but fair way* of distributing the roeourceo are
possible, even with a subsistence priority. The above are mere
suggestions of possible approaches by the Fish and Game boards.
They do not in any way represent the opinion of the court as to
what regulations should be passed.

A further finding must be made with regard to "tier-two"
determinations and the continued viability of "local residency"
as a criterion in AS 16.05.258(C)(2). This criterion will be
used only if subsistence use itself haB to be limited to fewer
than all persons eligible. The court sees no reason to strike
down the "local residency" criterion as long as it is interpreted
and applied as amici Bobby suggest in their brief. Memorandum
for Amici Curiae on the Severability Issue, at 8-9. For example,
if an applicant resides in southeast Alaska, there is no reason
why his place of residence should not be considered with regard
to whether he is chosen for a limited subsistence hunt near
Fairbanks. Even though the Alaska Supreme Court held earlier in
this case that use of a rural residency requirement is too crude
a yardstick for determining all subsistence eligibility, because
it is unrelated to the compelling purposes of the subsistence
act, the court did not hold that the domicile of a person has no

relation to whether the person should be given a permit for a
specific subsistence hunt or fish opening if a "tier-two"
determination has to be made. This court does not helieve the

supreme court would reach that far.
A finding also must be made in regard to the first section

1
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of AS 16.05.258, which previously directed the boards to identify
“in each rural area" the fish stocks and game populations
ot the states thni. are customarily and traditionally used for
subsistence. The law directs the boards to make these
determinations as a step preliminary to adopting regulations to
determine subsistence use and subsistence users. The parties do
not address whether the boards now should identify any such
stocks or populations anywhere in the state, not merely in rural
areas. That the boards should make these determinations anywhere
In the state appears to be a logical result of the supreme
court's holding in McDowell, supra. The boards still must find,
however, that a stock or population is customarily and
on traditionally used for subsistence before making it available for
subsistence use.

Based on the foregoing analysis; the court finds that the
following provisions are severed from the following statutes

from AS 16.05.258(a) "rural™ in line 4

from AS 16.05*940(26) - "rural™ in line 1

from AS 16.05.940(25) - "a rural area of" in line 3
from AS 16.05.940(30) - "a rural area of" in line 2
from AS 16.05.940(31) »"a rural area of" in line 3.

dated at Palmer, Alaska this m-0 day of June, 1990

w/
T~tf. CUTLER
OR COURT JUDGE

FROM PALMER DAO 05/20/89 17:05 P. 2 TOTAL P. 2



Operational implications of the Cutler severability decision

1. In talking to you yesterday, our assumptions were that there
would be no subsistence priority in the state and that all that would
occur on state lands and waters was that subsistence seasons would
be open to all Alaskan residents without a priority. This would have
required some changes in state regulations where there were not
sufficent fish or wildlife for all Alaska residents.

2. Rather, Judge Cutler's decision means that all residents will not
be eligible for subsistence uses, but only those individuals who
apply and are determined to have customary and traditional </ses.
These residents can be rural or non-rural residents.

3. To date the boards have only made customary and traditional use
determinations of fish stocks and wildlife populations by
communities and areas in rural areas. They have made these
determinations without regard to individual users. No criteria for
determining individuals', as opposed to communities’, customary and
traditional use patterns have been established. These will have to
be developed by the Joint Boards of Fisheries and Game at a meeting
to be called.

4. In addition to developing the criteria for individual eligibility,
the boards will have to go through a process of 1) determining where
there are customary and traditional uses in non-rural areas e.g, the
Kenai Peninsula for fishing and hunting and 2) then an application
process will have to be instituted to make these individual
determinations. Judge Cutler likened this to the permanent fund
dividend application process where each individual must apply, have
witnesses attesting to use and notarization of applications if
necessary. We anticipate that there would be tens of thousands of
such applications requiring an extensive outreach program as well
as a great deal of money to implement.



5. Before hunts could be implemented for this fall season,
determinations of individual elgibility for each of the hunts where
there are different rules for subsistence hunting from general
hunting will have to be made. Once the subsistence users are
determined, and we expect that this information will not be
available until sometime during the fall, then if there is any
additional surplus animals available for harvest, the persons who
have applied for drawing permits will be given permits. Whether all
of this can be accomplished in time for any hunting in these areas
this fall is problemrr.atic at this time. At best, getting the joint
boards together, developing individual elgibility criteria, sending
out applications, having them filled out, returned, scored, and the
people notified of the results will take several months. In 1985
when a similar exercise was begun, it took 2-3 months to
accomplish this task. With no potential for a joint board meeting
immediately, we believe that it will take at least 3-4 months to
accomplish this task.

6. In addition, Judge Cutler has directed the boards to determine
where customary and traditional uses of fish and wildlife have
occurred in the non-rural areas of the state. In these areas, these
customary and traditional uses should be considered, eligibility
determinations made, and subsistence opportunities given prior to
the allowance of other commercial and recreational uses after July
1. Candidates for these subsistence fisheries include subsistence
fishing on the east side beaches of the Kenai Peninsula which were
eliminated partially because the area was determined to be non-
rural and therefore not eligible for subsistence, Kenai moose hunts,
Mat-Su valley moose hunts, greater Fairbanks area moose and
caribou hunts, etc.

7. Our initial determination of which hunts which have already been
determined to be subsistence hunts will need individual
determinations include the following: Unit 4 deer (NE Chichigof Is.),
Unit 1D moose (Haines), Unit 5A moose, L nit 11 Mentasta caribou,
Unit 12/13 Nelchina caribou, Unit 15C English Bay goats, Unit 13



moose (Copper River), Unit 15 moose and Unit 16 moose Mat-Su
Valley.

8. We would not suggest that people who are applying for drawing
permits today and tomorrow not apply. They may become eligible
for hunts if it is determined that there is a harvostable surplus
after the individual customary and traditional use determinations
are completed or if some action is taken by the legislature to change
the rules laid out in the court's order. We do believe that because of
the increased number of people who will qualify for subsistence
uses, that non-subsistence uses, including non-resident use will be
reduced and possibly eliminated in a number of these hunts.

9. Whether any of the above listed hunts will occur this fall or not is
a question which we can't answer for certain at this time. It
depends upon how quickly the boards can meet and the

administrative determinations of eligibility made.
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BY THE RLES COWITTEE

1 IN THE SENATE

6-248 IA

2| SENATE CONCURRENT RESOLUTION NO. feD

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

5 Suspending Uniform Rule 23 of the Alaska
6 State Legislature concerning measures
7 introduced during the First Special
8 Session of the Sixteenth Alaska State
9 Legislature.

10 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

1 That under Rule 54 of

12 ture the provisions of Rule

13 meetings are suspended

Uniform Rules of the Alaska State Legisla-
23 of the Uniform Rules relating to notice of

consideration of measures introduced during

4 the First Special Session of the Sixteenth Alaska State Legislature.

15
16
17
18

B3

R3

23
24
25
26
27
28



6-2493A

By SBN. HALFORD

1IN THE SENATE

y) SENATE CONCURRENT RESOLUTION NO. (#/

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

5 Relating to prohibiting the transporta-

6 tion out of the area of harvest of wild

7 game resources harvested under a subsis-

8 tence priority.

o BE IT RESOLVED BY THELEGISLATURE OF THE STATE OF ALASKA:

0 WHEREAS thestate supremecourt has ruled that the current subsistence

L priority use lav; violates the equal protection and common use clauses of

1 the state constitution; and

13 WHEREAS the state constitution does allow for priority of uses under

1% sec. 4 of art. VIII; and

15 WHEREAS the people of the state support subsistence use by all

16 Alaskans but oppose unconstitutional discrimination between users;

17 BE IT RESOLVED by the Alaska State Legislature that the Board of Game
Is requested to consider the adoption of emergency regulations that prohib-

195 it the transportation out of the area of harvest of wild game resources

A harvested under a subsistence priority.

A COPIES of this resolution shall be sent to the Honorable Samantha

2 Castle, chair, Board of Game.

23

24

25

26

27

28

29
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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

IN THE SENATE
SENATE JOINT RESOLUTION NO. ¢ >
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
Proposing amendments to the Constitution
of the State of Alaska relating to
subsistence uses of fish and wildlife by
rural residents in order to retain
management of those resources by the
State of Alaska;, and providing for an
effective date.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VIII, Constitution of the State of Alaska, is
amended by adding a new section to read:

SECTION 19. SUBSISTENCE ~ USES OF FISH AND WILDLIFE. Consistent
with thesustained yieldprinciple, the legislature may grant a pref-
erence in the taking of fish and wildlife and other renewable natural
resources for subsistence uses by residents of rural areas and, when
necessary to assure sustained vyield or to protect subsistence uses,
may allocate those resources on the bases of customary and direct
dependence, local residence, and the availability of alternative
resources.

* Sec. 2. In addition to authorizing the legislature to enact laws
granting a preference for subsistence uses, the amendment proposed in sec.
1 of this resolution (.) validates, ratifies, and reinstates state subsis-

tence laws, including the provisions of ch. 52, SLA 1986, that are
consistent with federal laws relating to subsistence uses, and (z2) enables

the state to retain management of fish and wildlife on federal land.
¥, Sec. 3. Article XV, Constitutifn of the State of Alaska is amended



1 by adding a new section t read:

2 SECTION 0. EFECTIVE DATE AND RECONSIDERATION OF SUBSISTENCE
3 AMENDMENT.  (a) Section 19 of Article VIII, regarding a subsistence
4:' preference, takes effect immediately upon certification of

5 election returns by the lieutenant governor.

6 (h) The lieutenant governor shall place the following
7| proposition on the ballot at the general election in 1994: "Shall
Bﬂ Section 19 of Article VIII of the Alaska Constitution, regarding
9 subsistence, be retained?" If a majority of the votes is in

io,I negative, that section is repealed.

12 and the effect of the amendment proposed in sec. 1 of this resolution,

* Sec. 4. The amendments proposed in secs. 1 and 3 of this resolution,

13 set out in sec. 2 of this resolution, shall be placed before the voters of

147 the state as one ballot proposition at the next general election in
L formity with art. XIIlI, sec. 1, Constitution of the State of Alaska,

16 the election laws of the state.



Statu of Alaska
CUUJUNKAU
June 25, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. President;

Under the authority of art. Il, sec. 9, and art. Ill, secs.
17 and 18, of the "Alaska Constitution, | am transmitting a
oint resolution that would (1) amend the Alaska
onstitution to authorize the legislature to give rural
residents a preference for subsistence wuses of fish and
wildlife; (2) validate, ratify, and reinstate the
provisions of current state ° statutes relating  to
subsistence that have been held unconstitutional by the
Alaska Supreme Court in McDowell v. State, 785 P.2d 1
(Alaska 1989); (3) make the subsistence amendment effective
immediately upon certification by the lieutenant governor
of the results of the election at which the amendment will
be put before the people; and (4) provide for a second vote
by ‘the people at the 1994 general election. Under that
same a_uthorltg, | also am transmitting a bill that would
establish a Subsistence Review Commission and amend the
definition of the term "rural area" in current statute to
authorize the Board of Fisheries and Board of Game to
define it in administrative regulations.

In 1978, the Alaska legislature recognized that subsistence
— i.e., the takingof fish and wildlife for personal

consumption and use — should have a preference over s?ort
and commercial uses of fish and wildlife. In Title VIII of
the Alaska National Interest Land Conservation Act

LSAN'LCA)' P.L. 96 — 487, 94 Stat. 2371, 2422 (1980), the
nited States Congress established a priority for rural
residents on federal land, and provided that ‘the priority
would be implemented bythe secretaries of interior and
agriculture unless the state enacted Jlaws of general
applicability affording the same priority. In 1982, the
Board of Fisheries and Board of Game™ jointly adopted
regulations establishing a subsistence preference for rural
residents. In the 1982 general election, the voters of the
state overwhelmingly supported that subsistence preference
by defeating an initiative that would have repealed state
subsistence  laws. Finally, in 1986, the legislature
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established a subsistence preference for rural residents in
state statutes.

Although it has been both state and federal policy for more
than a decade, the Alaska Supreme Court held in the
McDowell case that a subsistence preference for rural
residents violates the Alaska Constitution. In subsequent
proceedings in that case, the superior court recently ruled
that the preference for subsistence wuses over sport and
commercial uses remains a part of state law, but only those
individual Alaskans with a prior history of subsistence use
are eligible to participate.

This puts the state in an intolerable position. Under
existing state law, as interpreted by the court, only a

select few Alaskans will be eligible to participate in
subsistence, and they will have a preference over all other
Alaskans.  Determining who the Iuck¥ few are will be
incredibly intrusive and burdensome to the residents of
rural villages — those Alaskans who everyone agrees are
most reliant on the resources. It will require a
substantial and expensive state bureaucracy.

In many ways, however, it will not substantially change the
pre-McDowell allocation of fish and wildlife as a practical
matter, except on the Kenai Peninsula with respect to salmon.
The superior court ruled that the "tier two" criteria used to
further allocate subsistence resources among qualifying
subsistence users, including the local residency component,
Is constitutionally valid.” As a consequence, wt;n game
resources are insufficient to supply the needs of "all
subsistence users (as is the case with the Nelchina caribou
herd), local residents will still have a preference. In
other areas of the state, subsistence seasons for local
residents are, in most cases, the same as the general
hunting seasons in which all Alaskans may participate., On
the Kenai Peninsula, on the other hand, those with a
history of customary and traditional subsistence uses of
salmon  will have a statutory preference over commercial and
sport users, potentially ~ resulting in a dramatic
reallocation of those resources in that area.

On federal land, in the meantime, the federal government
will take over management of fish and wildlife to the
extent necessary to give rural residents a subsistence
preference, as required by ANILCA. This dual management
regime will prove awkward at best; at worst, it “could
seriously jeopardize the sustained yield of fish and
wildlife” because of the difficulty of Coordinating between
two sets of managers with two different mandates.

my view, any advantages that might result from the
us quo are greatly outwtighed by the disadvantages of

In
stat
(1)  the burdensome” and “intrusive (and  expensive)
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dministrative process that will have to be established,
2) federal management on federal land, and (3) the
otentially dramatic reallocation of fish on the Kenai
eninsula.” The subsistence constitutional amendment | am
proposing will reestablish the pre-McDowell state policyof
granting rural residents asubsistence preference and
enable the state to retain management of fish and wildlife
statewide. Should it choose to do so, the legislature
could establish a management regime for federal land
different from that for state and private land. If it did
so, however, management would remain in state hands and
eliminate the confusion and coordination problems of having
two sets of managers. Mostimportantly, passage of the
resolution will leave the final decision” on this important
issue to the people of the state, the ones most directly
affected by it.

Section 1 of the joint resolution would add a new section
to art.  VIII of the Alaska Constitution ("natural
resources") to authorize (1) a subsistence preference for
rural residents; and (2) " the allocation of fish and
wildlife for subsistence uses on the basis of local or
community residence, availability of alternative resources,
and customary and direct dependence on a fish or game
Populatl_on as a mainstay of livelihood. This would ?lve
he legislature clear constitutional authority to pass laws
that are consistent with the provisions of ANILCA.

Section 2 of the joint resolution validates, ratifies, and
reinstates those provisions of the state's subsistence laws
held invalid as a result of the McDowell decision. Case
law from this and other jurisdictions makes clear that an
amendment will have retroactive effect if such an intent is
clearly expressed, as here. See, e.g., Matthews v.
Quinton, 362 P.2d 932, 938-39 (Alaska 19618. By ratifying
and reinstating the provisions of the 1986 law that are
consistent with federal law, the state would be back in the
same position it was in before the McDowell decision, but
with ‘the certainty that the provisions of the state's
subsistence laws are constitutional under the Alaska
Constitution.

Section 3 of the1[0|nt resolution would add a new section
to art. XV ofthe Alaska Constitution ("transitional
measures”), providing that the subsistence amendment to
art.  VIIl' proposed ‘in sec. 1 of the joint resolution
becomes effective |mmed|a.telkl upon certification of the
election returns by the lieutenant governor, and not the
normal 30 days after that certification as provided in art.
XI1Il, sec. L. The sooner the amendment becomes effective,
the sooner the state will he able to take the management of
fish and wildlife on federal land back from the federal
government, It also provides that retention of the
subsistence amendment will be placed on the ballot in the
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general election in 1994,  This will give the peopleof the
state a second opportunity to speak onthis issue. If the
amendment is rejected by a majority of those voting in
1994, it will be repealed.

Section 4 of the joint resolution is, essentially, standard
language directing the lieutenant governor to place the
proposed constitutional amend_ments,_mcludlngi the statement
of effect, before the voters in a single ballot proposition
at the next general election.

The bill would establish a Subsistence Review Commission to
review all aspects of state and federal laws relating to
subsistence uses of  fish and  wildlife and = the
implementation of those laws. It would be made_uR of nine
members, including members from the Board of Fisheries or
Board of Game, from the Regional Council System, and from
organizations representing Alaska Natives, sgo_rtsmen, and
commercial fishing interests, and four Pu lic members.
Between now and the second vote of the people, in 1994, the
Subsistence Review Commission would provide a forum to
bring together all segments of the Alaska population to
consider this issue and to make recommendations to the
governor and the Iedglslature regarding any necessary
changes to state or federal law.

Section 5 of the bill repeals and reenacts the current
statutory definition of "rural area,” to authorize the
Board of Fisheries and the Board of Game jointly to define

that term in administrative regulations, [N Kenaitze
Indian Tribe v. State of Alaska, 860 F.2d 312 (9th Cir,
1989) , the United States Court of Appeals for the Ninth
Circuit held that the current state definition of "rural
area" is inconsistent with ANILCA. So long as that
definition remains inconsistent with ANILCA, that federal
law requires federal management of fish and wildlife on

federal land. By authorizing the joint boards to define
“rural area" in administrative regulations, the state will
have the necessary flexibility to adopt a definition that
s consistent with ANILCA and thereby retain state
management of fish and wildlife on all land in the state.

The subsistence constitutional amendment that | am
Broposmg would give constitutional recognition to what has
een state policy for more than a decade: residents of
rural areas, those most dependent on fish and wildlife
resources, should have a Rreference for subsistence uses of
those resources over other wuses. It would enable the
legislature to once again implement that policy and, in
dorng so, retain state management of fish an W|Idl_|fe
throughout the state. Establishing the Subsistence Review
Commission would ensure that there is a forum to continue
discussion of this issue and to make recommendations for any
necessary changes in federal law. Most importantly, it
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will enable the people of the state — those most affected
to make their will known through their vote at the

?eneral election this_ year, through the commission, and
hrough their vote again in 1994,

| urge your prompt and favora these proposals.
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1l IN THE SENATE
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SENATE JOINT RESOLUTION NO. & ~
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
Proposing an amendment to the Constitu-
tion of the State of Alaska relating to
subsistence uses of fish and wildlife;
and providing for an effective date for
the amendment.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article VIII, Constitution of the State of Alaska, is
amended by adding a new section to read:

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. Consistent
with the sustained yield principle, the legislature may grant a pref-
erence to and among residents of rural areas of the State for the
taking of fish and wildlife for subsistence uses.

* Sec. 2. In addition to authorizing the legislature to enact laws

18] relating to granting a preference for subsistence uses, the intent of the

19\ amendment proposed by this resolution is to

X
il
2
23
24
2
2
2
28
2

(x) validate, ratify, and reinstate state subsistence laws,
including provisions of ch. 52, SLA 1986, that are consistent with federal
laws relating to subsistence uses; and

(=) allow the state to retain management of fish and wildlife on
federal land.

* Sec. 3. The amendment proposed by this resolution, and the intent of
the amendment as set out in this resolution, shall be placed before the
voters of the state as one ballot proposition at the next general election

in conformity with art. XIIl, sec. 1, Constitution of the State of Alaska,
and the election laws of the state.

-1-
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BY SEN. STURGULEWSKI

IN THE SENATE
SENATE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
Relating to the subsistence priority
required under the Alaska National.
Interest Lands Conservation Act.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Alaska National Interest Lands Conservation Act (ANILCA)
requires rural subsistence users to be given priority, in times of short-
age, in the taking of fish and wildlife on federal land in Alaska; and

WHEREAS ANILCA further provides that the State of Alaska may retain
fish and wildlife management authority on federal lands so long as it
provides in laws of general applicability for a state rural subsistence
preference; and

WHEREAS ANILCA does not specifically define the term "rural" and other
key statutory terms; and

WHEREAS the lack of such specific definitions has resulted in con-
flicting court and administrative decisions on the implementation of the
subsistence priority in Alaska; and

WHEREAS these conflicting decisions have seriously hampered the abil-
ity of the state to effectively manage Alaska's fish and wildlife and has
exacerbated conflicts over the subsistence priority; and

WHEREAS other federal laws affecting state fish and wildlife manage-
ment across the nation also include key terms that are not specifically
defined; and

WHEREAS there is a clear need to resolve the uncertainty caused by
this lack of specificity in federal law and allow Alaska and other states

to implement federal standards in a way that recognizes unique local
-1-
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concerns and conditions;
BE IT RESOLVED by the Alaska State Legislature that the United States

Congress is respectfully requested to provide that terms not specifically
defined in federal laws, such as the subsistence priority contained in
ANILCA, dealing with state fish and wildlife management shall be defined by
reference to definitions found in the laws of affected states.

COPIES of this resolution shall be sent to the Honorable George Bush,
President of the United States; the Honorable Dan Quayle, Vice-President of
the United States and President of the U.S. Senate; the Honorable Thomas S.
Foley, Speaker of the U.S. House of Representatives; and to the Honorable
Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and the

Honorable Don Young, U.S. Representative, members of the Alaska delegation

in Congress.
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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

1
| IN THE SENATE
2i SENATE BILL NO.
3|| IN THE LEGISLATURE OF THE STATE OF ALAKA
i[ SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
51 A BILL
6 For an Act entitled: "An Act relating to subsistence uses of fish and
7 wildlife and creating the Subsistence  Review
8 Commission; and providing for an effective date."

9, BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

o * Section 1 The Subsistence Review Commission is established.

I *Sec. 2 The Subsistence Review Commission shall review all aspects of
» State and federal laws relating to subsistence uses of fish, wildlife, and
B other natural resources, and the implementation of those laws, including
Y the effects of Alaskans' use of and state management of, fish and wildlife.
By This review must include an examination of

>6|| () what subsistence is and who should qualify as a subsistence user;
]7!' (2) themost appropriate way to provide for subsistence in Alaska;

8] (3) what a subsistence priority is and how it should be implemented;
‘9 (4) what constitutes "customary trade and barter" as those terms are
Z(iused in federal and state subsistence laws, the potential for increases in

2 the sale of subsistence harvests, and the resulting impact on other users

2 Under those provisions;

23 (5) the roles of the Board of Fisheries, Board of Game, and the

24El regional councils and advisory committees in enabling local users to par-
. ticipate in the decision-making process with respect to local resources and

Za% in bringing local concerns to the attention of the boards; and

Z (6) what changes, if any there should be in state and federal laws

B relating to subsistence uses of fish, wildlife, and other natural renewable



1 *Sec. 3. The Subsistence Review Commission shall report its findings
2 and any recommendations for needed changes to the governor and the legis-
3 lature no later than January 15, 1993

4 * Sec. 4 (8 The Subsistence ReviewCommission consists of nine

s members appointed by the governor, to include

6 (D) a representative of each of the following:

7 (A) the Board of Fisheries or the Board of Game,

8 (B) the Fish and Game regional council system,

9 (© organizations representing

1 (i) Alaska Natives,

1 (i) sportsmen's groups and

) (iii) commercial fishing interests, and

B (2) four public members.

u (b) Amajority of the commission constitutes a quorum for conducting

B official business of the commission.

$ (c) The governor may appoint additional non-voting, ex-officio

T7 members representing state and federal agencies.

18 (d) Members of the commission who are not state or federal employees
are entitled to transportation and per diem expenses as provided in' AS AS
39.20.180.

* Sec. 5. AS 16.05.940(26) is repealed and reenacted to read:
(26) "rural area" has the meaning stated in regulations adopted
under the Administrative Procedure Act (AS 44.62) by the Board of
24+ Fisheries and the Board of Game, meeting jointly under AS 16.05.315j

B! *Sec. 6. Sections 1 - 4 of this Act are repealed upon the filing of

26ithe Subsistence Review Commission's report with the governor and the legis-

Zlﬂrlature as provided in sec. 3of this Act.

2 8 *Sec. 7. Sections 1-4 and 6 of this Act take effect immediately

29'under AS 01.10.070(c).
& -2-



| * Sec. 6. Section 5 cf this Act takes effect upon approval by the
1.voters in the 1990 general election of a constitutional amendment relating
3'to a subsistence preference.
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June 25, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. II, sec. 9, and art. IIl, secs.
17 and 18, of the Alaska Constitution, | am transmitting a
oint resolution that would (1) amend the Alaska
onstitution to authorize the legislature to give rural

residents a greferen_ce for subsistence uses of fish and
wildlife? (2) validate, ratify, and reinstate the
provisions of current state = statutes relating  to

subsistence that have been held wunconstitutional by the
Alaska Supreme Court in McDowell v. State, 785 P.2d 1
(Alaska 1989); (3) make the subsistence amendment effective
immediately upon certification by the lieutenant governor
of the results of the election at which the amendment will
be put before the people; and (4) provide for a second vote
by ‘the people at the 1994 general election. Under that
same authority, | also am transmitting a bill that would
establish a Subsistence Review Commission and amend the
definition of the term "rural area" in current statute to
authorize the Board of Fisheries and Board of Game to
define it in administrative regulations.

In 1978, the Alaska legislature recognized that subsistence
— i.e., the taking of fish and wildlife for personal

consumption and use — should have a preference over sFort
and commercial uses of fish and wildlife. In Title VIII of
the Alaska National Interest Land Conservation Act

dAI_\IILCA), P.L. 96 — 487, 94 Stat. 2371, 2422 (1980), the
nited States Congress established a priority for rural
residents on federal land, and provided that the priority
would be implemented by the secretaries of interior and
agriculture ‘unless the state -enacted laws of general
applicability affording the same Prlorlty._ “In 1982, the
Board of Fisheries and Board of Game jointly adopted
regulations establishing a subsistence preference for rural
residents. In the 1982 general election, the voters of the
state overwhelmingly supported that subsistence preference
by defeating an initiative that would have repealed state
subsistence laws. Finally, in 1986, the legislature
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established a subsistence preference for rural residents in
state statutes.

Although it has been both state and federal policy for maore
than a decade, the Alaska Supreme Court held in the
McDowell case that a subsistence preference for rural
residents violates the Alaska Constitution. In subsequent
proceedings in that case, the superior court recently ruled
that the preference for subsistence wuses over sport and
commercial uses remains a part of state law, but only those
individual Alaskans with a prior history of subsistence use
are eligible to participate.

This puts the state in an intolerable position.  Under
existing state law, as interpreted by the court, only a

select few Alaskans will be eligible to participate in
subsistence, and they will have a preference over all other
Alaskans.  Determining who the lucky few are will be
incredibly intrusive and burdensome to the residents of
rural villages — those Alaskans who everyone agrees are
most reliant on the resources. It will require a

substantial and expensive state bureaucracy.

In many ways, however, it will not substantially change the
pre-McDowell allocation of fish and wildlife as a practical
matter, except on the Kenai Peninsula with respect to salmon.
The superior court ruled that the "tier two" criteria used to
further allocate subsistence resources among qualifying
subsistence users, including the local residency component,
Is constitutionally valid.  As a consequence, when game
resources are insufficient to su_pﬁlythe needs of all
subsistence users (as is the case with the Nelchina caribou
herd), local residents will still have a preference. In
other areas of the state, subsistence seasons for local
residents are, in most cases, the same as the general
hunting seasons in which all Alaskans.may participate. On
the Kenai Peninsula, on the other hand, those with a
history of customary and traditional subsistence uses of
salmon will have a statutory preference over commercial and
sport users, ﬂotentlally resulting ina dramatic
reallocation of those resources in that area.

On federal land, in the meantime, the federal government
will  take over managementof fish and wildlife to the
extent necessary to give rural residents a subsistence
preference, as required bgf ANILCA.  This dual management
regime will prove awkward at best; at worst, it could
seriously jeopardize the sustained yield of fish and
wildlife because of the dlffICU.ny of coordinating between
two sets of managers with two different mandates.

In my view, any advantages that might result from the
status quo are greatly outweighed by the disadvantages of
(1) the burdensome and intrusive (and expensive)
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administrative process that will have to be established,
(2) federal management on federal land, and (3) the
Botentlally dramatic reallocation of fish on the "Kenai
eninsula.” The subsistence constitutional amendment | am
proposing will reestablish the pre-McDowell state policy of
granting rural residents a subsistence preference and
enable the state to retain management of fish and wildlife
statewide. Should it choose to do so, the legislature
could establish a management regime for federal land
different from that for state and private land. If it did
so, however, management would remain in state hands and
eliminate the confusion and coordination problems of having
two sets of managers. Most importantly, passage of the
resolution will leave the final decision on this important
issue to the people of the state, the ones most directly

affected by it.

Section 1 of the joint resolution would add a new section
to art. VIII  of the Alaska Constitution ("natural
resources") to authorize (1) a subsistence preference for
rural residents; and (2) " the allocation of fish and
wildlife for subsistence "uses on the basis of local or
community residence, availability of alternative resources,
and customary and direct dependence on a fish or game
population as a mainstay of livelihood. This would (I]IVE
the legislature clear constitutional authority to pass laws
that are consistent with the provisions of ANILCA.

Section 2 of the joint resolution validates, ratifies, and
reinstates those provisions of the state's subsistence laws
held invalid as a result of the McDowell decision. Case
law from this and other jurisdictions makes clear that an
amendment will have retroactive effect if such an intent is
clearly expressed, as here. See, e% Matthews v.
Quinton, 362 P.2d 932, 938-39 (Alaska 1961) . By ratifying
and reinstating the provisions of the 1986 law that are
consistent with federal law, the state would be back in the
same position it was in before the McDowell decision, but
with ‘the certainty that the provisions of the state's
subsistence laws are 'constitutional under the Alaska
Constitution.

Section 3 of the joint resolution would add a new section
to art. XV of the Alaska Constitution ("transitional
measures"), providing that the subsistence amendment to
art.  VIII proposed in sec. 1 of the joint resolution
becomes effective immediately upon certification of the
election returns by the lieutenant governor, and not the
normal 30 days after that certification as provided in art.
X1, sec. 1. The sooner the amendment becomes effective,
the sooner the state will be able to take the management of
fish and wildlife on federal land back from the federal
government. It also provides that retention of the
subsistence amendment will be placed on the ballot in the
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eneral election in 1994,  This will givethe people of the

g . ek

state a second opportunity to speak on this issue. If the
amendment is rejected by a majority of those voting in
1994, it will be repealed.

Section 4 of the joint resolution is, essentially, standard

language directing the lieutenant governor to place the
proposed constitutional amendments,_lncludlngi the statement
of effect, before the voters in a single ballot proposition
at the next general election.

The bill would establish a Subsistence Review Commission to
review all aspects of state and federal laws relating to

subsistence uses of  fish and  wildlife and  the
implementation of those laws. It would he made.uR of nine
members, including members from the Board of Fisheries or

Board of Game, crom the Regional Council System, and from
organizations representing Alaska Natives, sgo_rtsmen, and
commercial fishing interests, and four Fu lic members.
Between now and the second vote of the people, in 1994, the
Subsistence  Review Commissionwould provide a forum to
bring together all segments of the Alaska population to
consider this issue and to make recommendations to the
governor and the Iedglslature regarding any necessary
changes to state or federal law.

Section 5 of the bill repeals and reenacts the current
statutory definition of “rural area," to authorize the
Board of Fisheries and the Board of Game jointly to define
that term in administrative regulations. In  Kenaitze
Indian Tribe v. State of Alaska, 860 F.2d 312 (9th cir.
1989), the United States Court of Appeals for the Ninth
Circuit held that the current state definition of "rural
area" is inconsistent with ANILCA. So long as that
definition remains inconsistent with ANILCA, that federal
law requires federal management of fish and wildlife on
federal land. By authorizing the joint boards to define
“rural area"in administrative regulations, the state will
have the necessary flexibility to adopt a definition that
is consistent with ANILCA = and therebdy_retaln state
management of fish and wildlife on all land in the state.

The subsistence constitutional amendment that | am
Broposmg would give constitutional recognition to what has
een state policy for more than a decade: residents of
rural areas, those most dependent on fish and wildlife
resources, should have a preference for subsistence uses of
those resources over other wuses. It would enable the
legislature to once again implement that policy and, in
dorng so, retain state management of fish and wildlife
throughout the state. Establishing the Subsistence Review
Commission would ensure that there is a forum to continue
discussion of this issue and to make recommendations for any
necessary changes in federal law. Most importantly, it
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will enable the people of the state -- those most affected
— to make their will known through their vote at the
([;eneral election this vyear, through the commission, and
hrough their vote again in 1994,

| urge your prompt and these proposals.
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BY SA\. STURGULENXKI

, 1IN THE SENATE

2 SENATE BILLNGj .s sy
3| IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

5 A BILL

6 For an Act entitled: "An Act relating to subsistence hunting and fishing
7 and amending the definition of 'rural;1 and providing
8 for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section. 1. AS 16.05.251(a) is amended to read:

111 Sec. 16.05.251. REGULATIONS OF THE BOARD OF FISHERIES. (a) The
121 Board of Fisheries may adopt regulations it considers advisable in
13j accordance with the Administrative Procedure Act (AS 44.62) for

14 (1) setting apart fish reserve areas, refuges, and sanctu-
15 aries in the waters of the state over which it has jurisdiction,
16l subject to the approval of the legislature;

17H (2) establishing open and closed seasons and areas for the
18 taking of fish; if consistent with resource conservation and develop-
19 ment goals, the board may adopt, regulations establishing restricted
20 seasons and areas necessary for persons 60 years of age and older to
2 participate in sport or [,] personal use [, OR SUBSISTENCE] fishing;
2 (3) setting quotas, bag limits, harvest levels, and sex and
23 size limitations on the taking of fish;

24: (4) establishing the means and methods employed in the
2 pursuit, capture® and transport of fish;

26 n establishing marking and identification requirements
27 for means used in pursuit, capture™ and transport of fish;

28] (6) classifying as commercial fish, sport fish, personal
291 use fish, [SUBSISTENCE FISH,] or predators or other categories

-1-



essential for regulatory purposes;

(7) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation® and stocking of
fish;

(s) investigating and determining the extent and effect of
disease, predation, and competition among fish in the state, exercis-
ing control measures considered necessary to the resources of the
state;

(9) prohibiting and regulating the live capture, posses-
sion, transport, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotasx and methods of
harvest for aquatic plants;

(12) establishing the times  and datesduring which the
issuance of fishing licenses, permits® and registrations and the
transfer of permits and registrations between registration areas is
allowed; however, this paragraph does not apply to permits issued or
transferred under AS 16,43,

(12) requlating commercial, sport, [SUBSISTENCE,] and per-
sonal use fishing as needed for the conservation, development, and
utilization of fisheries;

(13) requiring, in a fishery, observerson board fishing
vessels, as defined in AS 16.05.475(d), that are registered under the
laws of the state, as defined in AS 16.05.475(c), after making a
written determination that an on-board observer program

(A) is the only practical data-gathering or enforce-
ment mechanism for that fishery;

(B) will not unduly disrupt the fishery;

(C) can be conducted at a reasonahle cost; and

(D) can be coordinated with observer programs of other
-



agencies, including the National Marine Fisheries Service, North
Pacific Fishery Management Council, and the International Pacific
Halibut Commission™,
(14) establishing nonexclusive, exclusive, and supere>
sive registration and use areas for regulating commercial fishing.
Sec. 2. AS 16.05.251(d) 1is amended to read:
()] Regulations adopted under (a) of this section must, consis-
tent with sustained yield [AND THE PROVISIONS OF AS 16.05.258], pro-

vide a fair and reasonable opportunity for the taking of Ffishery

resources by personal use, sport, and commercial fishermen.
Sec. 3. AS 16.05.255Ca) 1is amended to read:
(a) The Board of Game may adopt regulations it considers advis

able in accordance with the Administrative Procedure Act (AS 44.62)

for

[¢D) setting apart game reserve areas, refuges”™ and sanctu-
aries in the water or on the land of the state over which it has
jurisdiction, subject to the approval of the legislature;

2) establishing open and closed seasons and areas for the

taking of game;

(3) establishing the means and methods employed in the
pursuit, capture, and transport of game, including regulations, con-
sistent with resource conservation and development goals, establishing

means and methods that may be employed by persons with physical dis-

abilities ;

1) setting quotas, bag limits, harvest levels, and sex,
age, and size limitations on the taking of game;
) classifying game as game birds, song birds, big game

animals, fur bearing animals, predators”™ or other categories;
(6) methods, means, and harvest levels necessary to control

-3-
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predation and competition among game in the state;

@) watershed and habitat improvement, and management,
conservation, protection, use, disposal, propagation® andstocking of
game;

(s) prohibiting the live capture, possession, transport, or
release of native or exotic game or their eggs;

(9) establishing the times and dates during which the
issuance of game licenses, permits® and registrations and the transfer
of permits and registrations between registration areas and game
management units or subunits is allowed;

(10) regulating sport hunting [AND SUBSISTENCE HUNTING] as
needed for the conservation, development, and utilization of game.
Sec. 4. AS 16.05.255(d) is amended to read:

(d) Regulations adopted under (a) of this section shall provide
that [, CONSISTENT WITH THE PROVISIONS OF AS 16.05.258,] the taking of
moose, deer, elk, and caribou by residents for personal or family
consumption has preference over taking by nonresidents.

Sec. 5. AS 16.05.258 is amended by adding a new subsection to read:

(9) The Board of Fisheries and the Board of Game shall determine
which areas of the state are rural in character based on fish and
wildlife use, on the development and diversity of the economy, trans-
portation systems, communication links, community infrastructure,
educational and cultural institutions, and government institutions,
and on other similar factors that may be established by regulation.
The boards shall consider in the aggregate communities or areas that
are economically, socially, and communally integrated. A community or
area with a population of

(L) 2,500 or less is rural unless the community or area

possesses significant characteristics of a nonrural nature or is part
-4-
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of an urbanized area;

(2) more than 2,500 but less than 7,000 may be vrural or
nonrural, depending on 1its characteristics;

(3) 7,000 or more is nonrural unless the community or area

possesses significant characteristics of a rural nature.

* Sec. 6. AS 16.05.940(5) 1is amended to read:
(5) "commercial fishing"™ means the taking, Tfishing for, or
possession of fish, shellfish, or other fishery resources with the

intent of disposing of them for profit [,] or by sale, barter, trade,

or in commercial channels; [THE FAILURE TO HAVE A VALID SUBSISTENCE
PERMIT IN POSSESSION, IF REQUIRED BY STATUTE OR REGULATION, 1S CON -
SIDERED PRIMA FACIE EVIDENCE OF COMMERCIAL FISHING 1F COMMERCIAL
FISHING GEAR AS SPECIFIED BY REGULATION 1S INVOLVED IN THE TAKING,
FISHING FOR, OR POSSESSION OFFISH, SHELLFISH, OR OTHER FISH RE-

SOURCES ;1
* Sec. 7. AS 16.05.940(26) is amended to read:
(26) “"rural area" means a community or area of the state
designated as "rural”™ under AS 16.05.258(g) [IN WHICH THE NONCOMMER -
CIAL, CUSTOMARY, AND TRADITIONAL USE OF FISH OR GAME FOR PERSONAL OR

FAMILY CONSUMPTION IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY OF THE

COMMUNITY OR AREA];

* Sec. 8. The division of legal services of the Legislative Affairs
Agency shall prepare a bill providing for the repeal of secs. 1- 4, 6, 9,
10, and 12 of this Act. The bill shall be presented to theHouse and
Senate Rules Committees for introduction on the first day of the First

Session of the Eighteenth Alaska State Legislature.

« Sec. 9. The division of legal services of the Legislative Affairs
Agency shall prepare a bill containing appropriate amendments to the Alaska
Statutes, outside of AS 16.05, correcting references to "subsistence, "

-5-
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"subsistence uses, " "subsistence users, " and similar terms in order to

conform to the provisions of this Act. The bill shall be presented to the

House and Senate Rules Committees for introduction on the first dayof the
First Session of the Nineteenth Alaska State Legislature.

* Sec. 10. AS 16.05.090(c), 16.05.094, 16.05.258, 16.05.259, 16.05. -
330(c), 16.05.930(e), 16.05.940(26), 16.05.940(29), 16.05.940(30), and
16.05.940(31) are repealed.

* Sec. 11. Sections 5, 7, 8, and 9 of this Act take effect on the
effective date of a constitutional amendment relating to subsistence that
is approved by the voters 1in the 1990 general election.

* Sec. 12. Except as provided 1in sec. 11 of this Act, this Act takes

effect on the last legislative day of the Second Regular Session of the

Eighteenth Alaska Stace Legislature.
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IN THE SENATE
SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
A BILL
For an Act entitled: "An Act establishing the Commission on Subsistence
Use of Fish and Game; and providing for an effective
date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. COMMISSION ON SUBSISTENCE USE OF FISH AND GAME ESTABLISH-
ED. (a) There isestablished in the Department of Fish and Game the
Commission on Subsistence Use of Fish and Game. The commission consists of
nine members. Members of the commission serve without compensation, but
are entitled to per diem and travel expenses authorized for boards and
commissions under AS 39.20.180. Members of the commission serve until the

repeal of this Act as provided under sec. 3 of this Act.
(b) The nine members of the commission consist of
(€&D) the speaker of the house of representatives, or the speak-

er’s designee;

2) the president of the senate, or the president"s designee;
(3) two members representing Alaska Natives, appointed by the
governor, who shall consider nominations made by the Alaska Federation of

Natives and other Native organizations;
(C)) two members representing sport fishermen and hunters, ap-
pointed by the governor, who shall consider nominations made by the Alaska

Outdoor Council and other sport hunting and fishing organizations;

(5) two members representing commercial fishermen, appointed by
the governor, who shall <consider nominations made by the United Fishermen
of Alaska and other commercial fishermen®s organizations; and

-1-



(6) one member representing the public, appointed by t
nor.
(c) The commission, by majority vote of the membership, shall elect a
chair and other officers it considers necessary from among its membership.
(d) In this section, "commission" means the Commission on Subsistence
Use of Fish and Game.

* Sec. 2. The Commission on Subsistence Use of Fish and Game shall
study the question of how to best resolve the issue of subsistence use of
fish and game in the state. The commission shall recommend to the legis-
lature definitions for "rural," "customary trade and barter," "wild renew-
able resources,” and other key terms used in federal and state laws, and
shall make recommendations as to when a subsistence preference should be
implemented, and how and to whom the preference should be applied. The
commission shall report its findings and recommendations to the legislature
no later than the 10th legislative day of the First Session of the
Eighteenth Alaska State Legislature. The commission's report may include
recommended changes in state and federal laws and regulations.

* Sec. 3. This Act is repealed January 21, 1993.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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# Proposed Subsistence A mendments to

the Alaska Constitution

Governor’s Version (HIR 8 and SIR 7)

e Limits subsistence to rural residents

e Allows for allocation among rural residents when resources are not sufficient for all rural residents.
* Reinstates existing state subsistence law.

e Complies with federal law.

- Resolves the McDowell case.

e Most closely tracks existing federal and state laws. Allows state to retain management of fish and game.
House Judiciary Version (HJR 74, Judiciary)

e Provides for a preference for subsistence uses by rural residents.

e Does not preclude subsistence use by residents in non-rural areas.

e Reinstates existing state subsistence law.

e Complies with federal law.

- Resolves the MCDOWEIl case and once technical amendment to intent language is added in Section 2, allows state
to retain management of fish and game.

£ House Resources or “Hoffman” Version (HJR 74, Resources)

* Gives legislature authority to enact laws relatl_n% to subsistence uses which are consistent with valid federal law
in order to retain management of fish and wildlife resources.

* Existing valid federal laws require a rural preference. o

* Requires technical amendment to reinstate existing state law (exceptfor definition of“rural”?._

. ?efsohves éhe _I}/(Ij(lz_[f)owell case and, once technical amendment isadded,would allow state to retain management
of fish and wildlife.

Senate Resources Version (SIR 78, Resources)

« Provides for a preference for subsistence uses by rural residents.

* Dogs not preclude subsistence use b){ residents in non-rural areas.

* Reinstates e}(IStln% state subsistence Taw, except for rural definition.

. Comﬁ)lles with federal law. _ _ o

* Resolves the McDowell case and allows state to retain management of fish and wildlife,



The Problem

t
On December 22, 1989, the Alaska Supreme Court issued a decision in McDowell v. State that the ru al preference

in the state subsistence law was unconstitutional. This ruling makes it constitutionally impossible for Alaska to enact
a law consistent with Title VIIlI of the Alaska National Interest Lands Conservation Act (ANILCA). That section
makes federal officials responsible for providing for subsistence uses of fish and wildlife by rural residents on federal
public lands unless, in laws of general applicability, the state provides for such uses. Ir order to retain unified state
management of fish and wildlife on all lands in Alaska, a constitutional amendment is the only viable solution available

to Alaskans.

Objectives

e Any solution must meet the following objectives:

e The state must retain its traditional role as manager of the fish and wildlife resources in Alaska in order to ensure
the continued health and viability of those resources, as well as to make sure management of the resources is respon-
sive to the needs of Alaskans.

e There should be a priority for subsistence uses of fish and wildlife by those Alaskans who most rely on such uses,
the majority of whom live in rural areas of the state.

e The greatest certainty and predictability must be given to all fish and wildlife users, requiring that potential manage-
ment conflicts between state and federal management agencies be minimized.

Failure to Act

A proposed constitutional amendment must be approved by two thirds of both the House and Senate before being
placed on a statewide, general election ballot. If the Legislature fails to act on this amendment, there will be no vote
of the people in November to determine if there should be a rural preference. As a result, the state will not be able
to come into compliance with federal law for at least over two years (until the next statewide election). During that
time and beginning on July 1, there will be federal management of subsistence uses of fish and wildlife over two-thirds
of Alaska. The exact extent of federal authority will be the subject of litigation for years to come. There is no question
that state residents will lose opportunities currently provided by the state for hunting and fishing.



What Federal Management Means

On July 1, the#federal government assumes management authority over fish and wildlife on federal lands in order
to provide for subsistence uses. Since the federal agencies do not plan to release their interim plan until June 11, we
do not know for sure what that plan means for Alaskans. However, we do know some things:

e That the federal definition of rural will most likely be more restrictive than the definition the state has used in the
past, meaning that fewer Alaskans will be granted the subsistence priority.

e That the geographic scope of federal jurisdiction will most likely be narrow to start with (primarily wildlife only
when on federal lands), but will be subject to intense litigation and could very well be expanded to include all fish
in ail navigable waters and the territorial sea, as well as wildlife that migrate between federal and state lands.

e That federal land management agencies have different standards for measuring a fish or wildlife population’s health
and viability. These differences could result in a more conservative management approach, resulting in fewer hun-
ting and fishing opportunities for Alaskans.

e That federal agencies are more susceptible to national political pressures exerted by animal rights groups and anti-hunt-
ing and anti-trapping forces.

e That the uncertainties created by dual managementcould make it difficult to determine what surpluses are available
for harvest and result in more conservative management approaches by both the state and federal governments.

* That federal managment will be conducted by a Federal Managment Board and that Alaskans will have significantly

less involvement in the regulatory process.

e Although the federal agencies say they want to cooperate with state fish and game managers, they have designed
a stand-alone program that gives them virtual veto power over all fish and game management decisions on federal
lands, or two-thirds of the state. For example, if the state approved regulations allowing a higher sport harvest
than federal officials deemed appropriate, the federal managers could veto that allowable harvest.

e Although federal agencies do not plan to contract with the state, they have acknowledged contracting with tribal
organizations is under consideration.

Amending the State Constitution is the Only Answer

Amending the state constitution is the cleanest way to allow the state to again be consistent with ANILCA and
provide a subsistence priority for rural residents. Such an amendment would ensure that the state would retain manage-
ment of fish and wildlife on federal land, a goal which played a major role in the statehood movement. In addition,
it would permit the state to ensure that rural residents most reliant on fish and wildlife have the necessary oppor-
tunities to take those resources when needed. The state has attempted to do so for more than 10 years now, only to
be stymied by one court decision after another. By authorizing a subsistence priority for rural residents in the Alaska
Constitution, the state would have ciear authority to Finally implement what has been state policy for more than a decade.



Other Ofrtions

Short of amending the state constitution, there are two other options available to the state in order to retain manage-
ment of fish and wildlife:

e Challenge AN ILCA in federal court

The administration could go to court over the constitutionality of the requirements of ANILCA. However, a Depart-
ment of Law analysis (see attached letter from Mr. Thomas Koester, Assistant Attorney General) indicates that such
achallenge has little chance of success. In addition, the state has supported the rural subsistence preference contained
in AN ILCA for over 10 years and such a legal challenge would be totally contrary to past and current state policy.
Another suggestion has been to challenge ANILCA on the basis that the definition of subsistence is vague. However,
Congress very clearly defined subsistence uses in AN ILCA as “the customary and traditional use of fish and game”
in rural areas for food, crafts, and customary sharing and exchange.

e Amend ANILCA

ANILCA wascrafted ascompromise legislation which balanced anumber of competing interests. The state partici-
pated in the final compromise. Amending ANILCA would require an agreement among the state, the Alaska Native
community, and the Alaska Congressional delegation at the very minimum. There is virtually no chance of reaching
any kind of agreement on how AN ILCA could be changed to be consistent with the state’s constitution, yet still pro-
vide for subsistence uses of rural residents. Another option would be to ask Congress to amend AN ILCA to clearly
preempt state law and require the state to give rural residents a subsistence priority statewide, in spite of the Supreme
Court’s interpretation of our state constitution. Because of state sovereignty principles, this was not considered to
be an option that the state should willingly support.

Some people have recommended other options, but these have been rejected by the state:
e Use current management tools creatively to benefit rural residents

Prior to the state’s 1978 statute giving subsistence uses a priority, the Boards of Fisheries and Game had the authori-
ty to provide for subsistence uses using the traditional regulatory tools of methods and means. Some people, including
the Alaska Outdoor Council, have argued that these tools could be used creatively to explicitly favor rural residents.
However, any direct attempt by the boards to implement such a priority through regulations would be subject to the
same constitutional challenge as the rural preference struck down in MCDOW@”. In addition, simply using these tools
would not satisfy the requirements of AN ILCA, resulting in federal takeover. Finally, improved means of access through-
out the state have greatly reduced the ability to address subsistence uses through such regulatory means.

e Amend both state and federal law

Governor Cowper originally proposed amending state law to provide a subsistence priority through some kind of
individualized permitting system, and then amend AN ILCA to conform to the state law. State officials went to great
lengths attempting to develop asystem that would be consistent with the state constitution. This approach was eventu-
ally rejected because 1) it would be extremely burdensome and intrusive on those Alaskans it was intended to protect;
2)itwould create a large, cumbersome bureaucracy with a cost of many millions of dollars a year; 3) it was estimated
that at least 100,000 individual determinations would need to be made, all of them subject to appeals and litigation;
4)itwould require aminimum of three to four years to establish such a system and to make the intitial determinations;
and 5) there was a serious question whether such a system would be consistent with the Alaska Constitution as inter-
preted in MCDOWG”. Without an amendment to ANILCA, which would be difficult to achieve, this approach would
still result in the state being out of compliance with federal law, resulting in federal takeover of fish and wildlife

management.



State Actions to be Taken If the Legislature Fails to Act

The most press'tag issue facing the Department of Fish and Game is how to prepare for the upcoming summer and
fall hunting seasons. Those preparations, which will include an emergency meeting of the Board of Game, arecurrent-
ly on hold until the federal government announces its rules ior July 1on, and until the Superior Court rules on the
severability question. At issue is whether the entire subsistence law was struck down by last December’sSupreme Court
decision or just the portion that provides for a rural preference. The state has requested the court to expedite its ruling.

If the Court rules that the subsistence law is still valid, but that all Alaskans qualify as subsistence users, the Board
of Game and the Department of Fish and Game will review hunts around the state to determine whether seasons and
bag limits will need to be adjusted to accomodate the increased number of people eligible for subsistence hunting and
fishing. Restrictions may need to be placed on subsistence harvests, or general non-subsistence hunting may need to
be capped, depending on how the Superior Court rules. On the other hand, the board may be permitted to provide
for subsistence uses on state lands, but without a priority.

G f particular concern are the approximately 180 drawing permit hunts which are scheduled, beginning in early Au -
gust. Administration of these hunts is time-consuming. Once the department knows which hunts will occur and with
what seasons and bag limits, approximately two months isneeded to process them. Last year more than 25,000 people
were drawn for the 178 permit hunts that were held. Over 80,000 applications for the hunts were submitted. The state
still does not have enough information to proceed with the normal process for this year’s permit hunts. As a result,
this year’s hunts will be delayed, but by how long is still unknown.

The other unknown is the federal government. Since many wildlife populations migrate back and forth between
state, federal and private lands, it is absolutely essential to know what federal plans are. For example, if a certain
number of animals will be taken from a particular caribou herd while it’son federal lands, the state will need to adjust
the allowable take on adjacent state and private lands accordingly. The state will not be able to manage on state and
private lands until the federal government makes its decisions public.



Answers to Some Other Arguments

“ Alaskans don’tsupport asubsistence priority.” This issimply not true. Time and again, Alaskans have consistent-
ly shown their support for a subsistence priority for rural residents: in the 1978 subsistence statute, throughout the
AN ILCA legislative process, in the 1982 statewide ballot referendum, and in the 1986 subsistence statute. Recent polls

show that Alarkans support a rural preference by a 2 to 1 margin.

“The Supreme Court gave all Alaskans equal rights, and a constitutional amendment would take those rights away."
Not true also. Governor Cowper’s proposed constitutional amendment would merely exempt the subsistence priority
law from the constitution’s equal access provisions. The amendment would clarify that the Legislature does have the
authority to grant a preference based on residency for subsistence uses. Granting a preference or an exemption based
on residency is nothing new; many state programs treat people differently because of where they live in the state,

and rightfully so.

“The federal government will merely contract with the state to run the existing program; nothing will change.”
The federal government has designed a stand-alone program in order to manage fish and wildlife for subsistence uses,
and has no intention of contracting those responsibilities out to the state.” This program gives the federal agencies
absolute veto authority over every management decision made by state fish and game managers on federal lands. Federal
agencies have also indicated they are considering contracting with tribal organizations such as regional, non-profit
Native corporations, for certain functions. The state supports a unified management system. Dual management will

cause major problems and multiple managment will be a nightmare.



Kenaitze Problem: Rural Definition

The Problem: The state definition of “rural area” is inconsistent with ANILCA . Either the state or the federal
law must be chaftged for the state to retain fish and game management.

»

Relation to MCDOWeIl: This inconsistency is a separate problem from the McDowell problem (constitutional prohi-
bition of a rural priority). Until McDowell is fixed, the state cannot deal with a rural priority, either to define it in
state law, or to attempt to convince Congress to define it.

ANILCA: The federal subsistence law allows the state to retain management of fish and game on federal lands
if the state has the same definition of and priority for subsistence uses as the federal law. AN ILCA defines “subsis-
tence uses” as customary and traditional uses by “rural Alaska residents,” but does not define “rural.”

State Law: In the 1986 state subsistence law, the legislature defined “rural area” as places in the state in which
the noncommercial use of fish and game is “a principal characteristic” of the economy. This definition was specifical-
ly certified by the Department of Interior as being consistent with AN ILCA and its legislative history.

Kenaitze Challenge: The state definition of “rural area"™ was challenged in the Kenaitze case. Plaintiff argued that
as used in ANILCA, “rural” was tied to population levels or densities.

District Court Ruling: The U.S. District Court in Anchorage ruled in the state’s favor, holding that the state defini-
tion was consistent with ANILCA.

Ninth Circuit Decision: The federal court of appeals reversed, holding that “ rural” as used in AN ILCA must have
some link to population level, and that the state’s reliance on federal legislative history and on the Secretary of Interi-
or’scertification of consistency had been misplaced. The state unsuccessfully petitioned for review by the U.S. Supreme

Court.

Result of Inconsistency; Under the ninth circuit ruling, the state definition of subsistence is no longer consistent
with ANILCA, because of the inconsistency of the rural definition. Thus, unless either the state or the federal law
is changed, the state cannot continue to manage fish and game on federal land.

Attempt to Change AN ILCA: In the spring of 1989, the state, with the help of Congressman Young, attempted
to technically amend AN ILCA by incorporating the state’s definition of “rural area” into the federal law. This at-
tempt was stalled by opposition from rural groups.

McDowell: While the state was evaluating its options, the Alaska Supreme Court in MCDOW@” ruled that under
the Alaska Constitution, the state cannot define and provide for subsistence in terms of rural. This removed the state’s
ability to deal with the definition of “rural” in its own statutes, and removed the state’s leverage in attempting to
obtain a definition of “rural” in ANILCA, because the state can no longer constitutionally manage for subsistence

on a rural basis.

“Rural” in ANILCA: Although the appealscourt decided that the state’sdefinition of “rural area” was not consis-
tent with AN ILCA, and that a consistent definition would have to involve population levels, the court did not state
what such a definition would look like. Since that time, the U.S. District Court (which has the case again on remand)
has refused to issue further guidelines to an acceptable definition, but has also decided that the ninth circuit decision
does not necessarily mean that the entire Kenai Peninsula is rural.

“Rural” asofJuly 1,1990: In anticipation of federal management after July 1, the federal agencies are considering
a definition of rural which would incorporate two population levels; as we understand it, communities with popula-
tions above 7,000 would not be rural, communities with populations of less than 2,500 would in most cases be rural,
and communities in between may be rural depending on such factors as fish and game use, development and diversity
of the economy, transportation, communication, infrastructure, educational and cultural institutions.

Summary: The definition in the 1986 state statute of “rural area” has been found inconsistent with AN ILCA, but
the state cannot replace that definition with another one unless the MCDOWE” constitutional problem is addressed
first. Further there is little guidance about what definition would be consistent with the ninth circuit’s reading of
ANILCA.



Chronollogy of the State’s Subsistence Law

1978 State’s first subsistence law: The state passes its first subsistence law which, once sustained yieid has been ensured,
requires that subsistence uses be allowed, with a priority if necessary. The law defines subsistence uses as ‘‘customary and
traditional uses™ of fish and game for specific purposes such as food.

1980 AN ILCA: Congress passes the Alaska National Interest Lands Conservation Act, creating 104 million acres of new
national parks, preserves and wildlife refuges. Title VIII of that act mandates that the state maintain a subsistence hunting
and fishing preference for rural residents, or forfeit management of these subsistence uses on public lands. If the state fails
to protect subsistence as described in AN ILCA, the act stipulates that the federal government will take over management of
fish and wildlife on the two-thirds of the state that is federal land.

1982 Consistency: The joint Boards of Fisheries and Game adopt a regulation specifying that customary and traditional
uses are rural uses, and the Department of Interior certifies the state’s consistency with ANILCA.

1982 Repeal initiative: A statewide effort to repeal the subsistence law fails by a large margin at the polls.

1983 Subsistence suit: Several Alaskans file suit against the state subsistence law. In McDowell v. State, they argue that
the law denies subsistence privileges to some urban residents who have long depended on fish and wildlife resources, while
granting those privileges to some rural residents who do not need it, and for that reason the law is unconstitutional.

1985 Madison decision: The Alaska Supreme Court, in the Madison decision, rules that state regulations limiting sub-
sistence to rural residents are not consistent with the state’s 1978 subsistence law. The Interior Department notifies the state
that the Madison decision violates the provisions on AN ILCA and threatens takeover of fish and wildlife management on
public lands unless the state comes up with a new subsistence law, incorporating the rural limitation.

1986 New subsistence law: The Alaska Legislature enacts a new law limiting subsistence to rural residents. In state superior
court, the MCDOWQ”suit isamended to challenge the new subsistence law. The Kenaitze Indian Tribe also files a suit in federal
court under AN ILCA to protest the classification of the Kenai Peninsula as an urban area.

1987 Kenaitzes initially denied: A federal judge rules against the Kenaitzes, saying the state subsistence law’s definition
of rural agrees with the use of the word "rural” in federal law.

1987 McDowell initially denied: The state superior court holds that the 1986 subsistence law is constitutional.

1988 Kenaitze decision reversed: The Ninth U.S. Circuit Court of Appeals in San Francisco reverses the Kenaitze decision
and holds that the state definitton of rural isnotconsistent with ANILCA. The U.S. Supreme Court ultimately denies the review.

1989 Kenaitze negotiations: Under direction by the federal district court in a preliminary injunction, the state and the Kenaitze
tribe agree to a one-year educational fishery, for plaintiffs in that case only, until a permanent subsistence solution can be
found. The state initially believes that a simple amendmentto ANILCA, which changes the federal definition of rural to match
the state definition, is the best solution. However, that effort failed, and negotiations begin toward reaching a consensus opinion.

1989 MCDOWG” decision: On December 22, the Alaska Supreme Court rules the 1986 state subsistence law is unconstitu-
tional because it excludes urban residents from subsistence activities.

1990 Stay granted: On January 5, the Alaska Supreme Court granted the state a stay in the McDowell decision until July
lwith regard to existing regulations. As aconsequence, all existing regulations are in effect and are enforceable until that time.

1990 Reconsideration denied: On February 9, the State of Alaska petitions the court requesting reconsideration of the
McDowell decision. That request was denied.

1990 Legislature adjourns: On May 8, the Alaska Legislature adjourned failing to take action on a proposed constitutional
amendment thus triggering significant federal management of fish and wildlife in Alaska on July 1.
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FEDERAL SUBSISTENCE MANAGEMENT PROGRAM

Questions & Answers

QUESTION: Why Is the Federal government assuming responsibility for managing subsistence
hunting, trapping, and fishing on Public lands 7/1/90?

ANSWER : Titfe VIII of the Alaska National Interest Lands Conservation Act (ANILCA) (16 U.S.C.
3111-3126) requires the Secretary efthe Interior and the Secretary of Agricufture to implement a
program togrant preference infavor of subsistence uses of fishand wildliferesources on public lands
unless the State of Alaska implements a subsistence program consistent with ANILCA 3 require—
ments. The State Implemented such a program which the Department of the Interior found to be
consistent with ANILCA. InDecember 1989, however, the Alaska Supreme Court ruled inMcDowell
v. State of Alaska that the rural preference in the State subsistence definition, which fsrequired by
ANILCA, violated the Alaska Constitution. The Court stayed the effect of the decision until July 1,1990.

QUESTION: What are Public Lands ?

ANSWER : Public lands* applies to public public lands as defined inSection 102(3) ofANILCA. Lands
validly selected by the State or Native corporations formed under the Alaska Native Claims Settlement
Act are excluded from the public lands definition in Section 102(3).

QUESTION: Why does ANILCA deal with subsistence?

ANSWER: Congress wanted to make sure that Alaskans can continue to take part in subsistence
activities. Following the passage of the Alaska Native Claims Settlement Act, Congress decided that
Federal and State agencies needed to provide for subsistence uses. Congress made provisions in
ANILCA toensure that State and Federal agencieswould giveadequate consideration tosubsistence
uses.

QUESTION: When will the State regain management of subsistence on Federal lands?

ANSWER: The State may regain control of subsistence management when there is no longer a
conflict between ANILCA TitleVIIl and the State Constitution.

QUESTION: What isANILCA Title VI11?

ANSWER: ANILCA isthe acronym for the Alaska National Interest Lands Conservation Act of 1980.
Title VIII is the section of ANILCA which deals with subsistence.



QUESTION: How can ANILCA be changed?

ANSWER: ANILCA can be amended by Congress.

QUESTION: How will the Federal government Implement their responsibility lor managing subsis—
tence hunting, trapping, and fishing on Public lands?

ANSWER: The Secretary of the Interior and Secretary of Agriculture will Jointly develop subsistence
regulations and are responsible forimplementing the subsistence provisions of ANILCA. The US Fish
& Wildlife Service (Service) was delegated the lead responsibility for coordinating the other Federal
agencies to develop and Implement the Federal subsistence management program. Five Federal
agencies, including USF&WS, USFS, BLM, BIA. and NPS, are responsible formanagement of lands
covered by Tide VIII. Other Federal agencies with subsistence management interests are the U.S.
ARMY, U.S. Air Force, and National Marine Fisheries Service.

Given the short time to prepare these regulations, the Federal program will minimize change to the
State program consistent with meeting the Federal government®"s responsibilities under Title VIII.
These regulations will bs published In the Federal Register prior to 7/1/90.

A Federal Subsistence Board, made up of the Rogional or State Directors of the Fish and Wildlife

Service, National Park Service, Forest Service, Bureau of Land Management, and Bureau of Indian

Affairs, will broadly execute the Secretary of the Interior’sand Secretary of Agriculture®s subsistence

responsibilities which include: Set subsistence seasons and bag limits; make determinations of rural

and non-rural communities and areas; determine customary and traditional subsistence uses; and

establish and determine the membership of Regional Advisory Councils and local Advisory Commit —
tees specific to public lands.

QUESTION: What willbe the process for promulgating permanent Subsistencemanagement regula—
tions for Public lands In Alaska?

ANSWER : Ifthe State appears tobe unable toresume subsistencemanagement on public lands by
December 31, 1990, the Federal government will begin developing permanent regulations shortly
after the interim regulations take effect 7/1/90. Public comment will be solicited on the temporary
regulationswhich will serve as proposed rules. Publicmeetings will also be held inthe affected areas
to solicit comments. The federal government wit! then revise the temporary regulations in response
to public comments and agency and legislative mandates and publish them as final regulations.

Recommendations and information concerning the management of hunting and fishing for subsis—
tence priorityon public landswiUba requested of existingadvisory councils and advisory committees,

ifthe Secretary of the Interior determines that existing regional advisory councils, or local advisory

committees are inadequate to fulfill the functions outlined in Section 805 of ANILCA, then Federal

subsistence advisory councils and local advisory committees will be established to focus on subsis—
tence uses specifictopublic lands. Regulation proposalsmay originate from a variety of sources, but

emphasis will be on the advisory council and committee system.

While the public may comment and interact directly with the Board, itis the intent that most public
comments be channeled through the councils and committees.



QUESTION: What prioritywillthe Federal Subsistence Board consider inestablishing fishand wildlife
uses on public lands?

ANSWER: Highest priority will be for the maintenance of "Healthy* fish and wildlife populations.
Second priority will be for providing for all "Customary and Traditional® subsistence uses of fish and
wildlife. U.S. District Court"s decision inBobby v. State ofAlaska emphasized theneed forsound data
on fish and wildlife populations and on subsistence use before restricting subsistence harvest.

QUESTION: How will the Federal Subsistence Board determine if a fish or wildlife population is
eHeal thy*?

ANSWER: A fealthy* population isstable, inbalance with itsecosystem, and without a long term,
irreversible, downward trend. Such populations may be non-indigenous. Such determinations shall
recognize that customary and traditional subsistence uses by local rural residents may be a natural
part of such ecosystems.

QUESTION: What is the State3 role in this Federal takeover process?

ANSWER: Alaska Department of Fish& Game has broad continuing responsibilities for dealing with
subsistence, as well as sport and commercial take statewide. The State Boards of Fisheries and
Game will continue to set seasons and bag limits for non-subsistence harvest of fish and wildlife on
Federal lands. The State Boards may recommend seasons and bag limits for subsistence harvest of
fishand wildlifeon Federal lands to the Federal Subsistence Board. Federal Subsistence regulations
promulgated in36 CFR and 50 CFR Part 40 anticipate an interactive process between the State fish
and game regulatory procedure and the Federal Subsistence regulatory process. Because of its
State Constitution the State cannot provide a preference for rural residents with customary and
traditional use of fish and wildlife as required by ANILCA. The State can facilitate harvest by rural

residents through various regulations dealing with means and methods of take and perhaps other
mechanisms.

If rural residents cannot obtain their customary and traditional take and uses of fish and wildlife
because of State regulatory impediments, the Federal Subsistence Board will be required to modify
or negate State regulations as they apply to Public lands. However, ifState regulations allow rural
residents the opportunity to obtain their customary and traditional take and uses of fish and wildlife
resources, the Federal regulations should closely parallel State regulations.

QUESTION: Who will qualify as a Subsistence user?

ANSWER: Local "rural* residentswho have a "customary and traditional "subsistence use of fish or
wildlife. The Federal Subsistence Board will determine which communities or areas are rural. The
Federal Subsistence Board will also determine which communities or areas have customary and
traditional use of fish and wildlife. The subsistence priority will not be based on race, color, creed,
or national origin.

A rural residentisone who residesinanareaorcommunity witha population of2.500o0r less; or 2.500
-7,000 ifitpossesses the characteristics of a rural area or community and isnot partofan urbanized
area Rural determinations will consider population; size; economic size and diversity; fishand game



use; and development and variety of transportation, communication links, community infrastructure,
demographics, educational and cultural institutions and government facilities.

eCustomary and traditional uses* will be identified as a long-term, consistent pattern of use for
subsistence purposes, which provides substantial economic, cultural, social, or nutritional elements
of the subsistence user”s life, and which are exemplified by the following characteristics:

(1) methods and means of harvest which reflect efficiency and economy of effort and
cost, as conditioned by local circumstances;

(2) means of handling, preparing, preserving, and storing fishor ganre which have been
traditionallyused by past generations, but not excluding recent technological advances
where appropriate;

(3) the handing down of knowledge of fishing or hunting skills, values and lore from
generation to generation;

(4) the hunting or fishing effort or the products of that effort are distributed or shared
among others according to custom and tradition, including customary trade, barter,
sharing, and gift-giving.

QUESTION: What are "subsistence uses*?

ANSWER: ANILCA defines subsistence uses as the customary and traditional uses by rural Alaska
residents ofwild, renewable resources fordirect personal or family consumption as food, shelter, fuel,
clothing, tods, or transportation; for the making and selling of handicraft articles out of non-edible
by-products of fish and wildlife resources taken for personal or family consumption; for barter, or
sharing for personal family consumption; and for customary trade.

QUESTION: Why isthere a subsistence priority?

ANSWER: ANILCA requires that residents of rural areas be given priority use of fish and wildlife on
Federal lands. This priority isgivenonlywhen there isnot enough fishorwildlife to satisfyeveryone 3
needs. In an area where there is not enough fish or wildlife for everyone, rural residents with
customary and traditional uses of that fish or wildlife will be the last group of users to be restricted.
QUESTION: Will sport and commercial taking of fish and wildlife still be allowed on Federal lands?
ANSWER: Yes. Ifsubsistence uses are adequately provided for, then sport and commercial hunting
and fishing will be allowed. National Parks will continue to be closed to sport hunting.
QUESTION: How do we find out which lands are under Federal subsistence management?
ANSWER: Most Federal and State land management officeshave map3 showing Federallymanaged

areas. Most offices of Alaska Department of Fish & Game, Fish and Wildlife Service, Forest Service,
and Bureau of Land Management have maps.

QUESTION: Will there be one setofregulations for all Federal lands orwilleach Federal agency have
itsown set of regulations?



ANSWER: There will be one set erffgeneral regulations which apply to all Federal lands. Individual
agencies may set additional regulations which apply only to their lands. For example, individual
agencies will continue to regulate access on lands they manage.

QUESTION: Will the Federal Subsistence Management Board adopt regulations for assuring eac —
cess” to public lands for subsistence take of fishand wildlifeas provided for inSection 811 of ANILCA?

ANSWER: No. Decisions and regulations concerning access will be the responsibility of the respec—
tive Federal land manager. Appropriate means of access include snowmobiles, motorboats, and

other means of surface transportation traditionally employed for subsistence hunting and fishing.

Currently, access by foot, snow machine, and boat isallowed *~npublic lands, but the use of all-terrain

vehicles is on a site-specific basis. In National Parks and Monuments only, "...subsistence uses

without use of aircraft as a means of access..,” isallowable (48 PR 31849, June 17,1981). The Park

Service currently provides for "certain exceptions® which are managed under special permits Issued

by park superintendents for unusual circumstances, like matters involving safety.

QUESTION: How will tho Federal Subsistence Board likely regulate to achieve subsistence hunting,
trapping, and fishing priority on public lands?

ANSWER: Closure of public lands through individual agency closure authority may be used where
all sport hunting or fishingseasons affectinga given areahave tobe curtailed toachieve subsistence
priority for thatarea The Board may also establish sport fishing and hunting seasons and bag limits
on public lands, different from the State seasons and bag limits, in order to achieve subsistence
priority. The Board may also defer to State closureswhich serve toachieve the objectives of ANILCA.

QUESTION: Must subsistence users on public lands have a State hunting, trapping, or fishing license
to subsistence hunt, trap, or fish?

ANSWER: Yes. All persons engaged insubsistence hunting, trapping, or fishing on public lands must
possess State of Alaska licenses, permits, harvest tickets, and tags and must comply with State
reporting and validation requirements. In addition, such persons must possess any Federal licenses
or permits required for such activities. Contact the Federal land management office nearest the area
you want to hunt or fish in to find out ifthere is a special permit required.

QUESTION: Can a hunter harvest one bag limit of a species under State regulations and an
additional bag limit of that same species under Federal regulations?

ANSWER: No. Hunters may taka only one bag limit for each species. Subsistence bag limits and
general bag limits are not cumulative.

QUESTION: Where will regulation booklets be found that listsubsistence seasons and bag limits for

Federal lands?

ANSWER : Federal regulations will be available from hunting/fishing licensevendors throughout the
Stale after July 15th.



QUESTION: W1H the Federal subsistence proiram manage subsistence fisheries that take place in
navigable waters, such aS the subsistence Sa mon fisheries on the Yukon and Kuskokwim Rivers?

ANSWER: No. Federal managers currently do not plan to manage subsistence fisheries in State
navigable waters.

QUESTION: Isthe Endangered Species Act or the Marine Mammal Protection Act subservient to Title
VIII of ANILCA?

ANSWER: No.

QUESTION: Will the Federal Subsistence Management Board adopt regulations for the take of wiki
renewable resources other than fish and wildlife?

ANSWER: No. Because of past management and the desire to avoid confusion, wherever possible,
regulation of the use of other wild renewable resources will be left to the individual Federal land
managing agency.

QUESTION: Can decisions of the Federal Subsistence Board be appealed?

ANSWER: Yes. Any affected person may filea request for reconsideration. The Board shall make a
final decision on the request within45 days. The Board is, however, the final administrative remedy.
Further relief isonly available through the courts. Decisions by a Federal agency outside its role on
the Board are subject to appeal under the appeal procedures of that agency.



SUMMARY
of
TEMPORARY SUBSISTENCE MANAGEMENT REGULATIONS
FOR FEDERAL PUBLIC LANDS IN ALASKA

BACKGROUND :

Proposed temForary.reguIations were issued June 8, 1990 for the federal _

management of subsistence uses of fish and wildlife on fede(aIIY-owned Publlc
lands in Alaska. (Throughout this document, the term "public ers to
those lands owned or administered by the Federal government.)

Title VIII of the Alaska National Interest Lands Conservation Act (ANILCA) of
1980 requires a priority use of fish and wildlife for subsistence uses over
uses for sport and commercial purposes on public lands in Alaska.

ands" re

The State had such a program in place, but in December, 1080 the Alaska Supreme
Court ruled that rural ﬁreference in the State subsistence statute violated the
Alaska Constitution. The Court delayed implementation of the decision until
July 1, 1990.

As a result of that decision, the Department of the Interior and the Department
of Agriculture will be required to manaxe for subsistence priority on public
lands to meet the requirements of ANILCA. The U.S. Fish & Wildlife Service has
been delegated the lead responsibility for developing a contingency plan with
other Department of Interior and Department of Agriculture agencies which
fulfills their subsistence responsibilities.

These temporary rules will affect the subsistence uses of fish and wildlife on
gubl!c lands in Alaska managed by the Fish & Wildlife Service, National Park

ervice, Bureau of Land Management, Forest Service, Bureau of Indian Affairs,

Air Force, Army and various other federal land managing agencies.

If a State Constitutional amendment, which allows rural preference for
subsistence, is passed during the uBcomlng special session of the State
Legislature, and if it is ratified by the voters in the State's November
election, the State would presumably be back in compliance with ANILCA. The
State would then once agaln assume responsibility for subsistence management of
fish and wildlife on federal lands.

Because the subsistence preference under State law will end July 1, 1990, this
has created a very short time frame for the Federal Government to act in
developing regulations and implementing a subsistence management program for
public lands July 1.



In April, a Notice of Intent to Propose Rules was established in the Federal
Register, and public comments were solicited. Because of the short time
available, the opportunity for public review and comment was limited.
Seventy-two written comments were received, and were taken into account in
developing these proposed regulations.

The proposed regulations were published in the Federal Register on June 8,
1990, and the comment period ends June 18  Given the short time to prepare
these regulations, and in anticipation that the State will be able to
re-establish subsistence management, the federal regulations minimize change to
the State program, but ensure that the federal requirements under ANILCA are
met. To do otherwise would be extremely disruptive to subsistence users and
create unnecessary chaos if and when the State is again able to assume
subsistence management.

Major changes to existing State seasons and bag limits are not anticipated.
Should the federal Rovernment be required to retain management responsibility
beyond this year, changes to the seasons and bag limits will be considered only
after review Dby local and regional advisory councils and public comment.

These temporary requlations will remain in effect until December 31. 1991 (18
months), or until the State subsistence management program is certified by the
Secretary of Interior to be in compliance with direction contained in ANILCA,
whichever comes first. The development of permanent regulations, which is
expected to start later this ?/ear, will involve extensive public interaction
and comment and will be completed by December 31. 1991.

SPECIAL ISSUES:

Cooperation with the State: Because the Federal Government intends to
minimize disruption to traditional State regulation and management of fish
and wildlife, a high level of coordination and cooperation hetween the
State and Federal regulatory programs is anticipated. A memorandum of
agreement will be developed with the State, and it will address
coordination of the State and Federal fish and wildlife management
programs. ;

Definition of Public Lands: Lands affected by these regulations are
federal lands, but exclude lands selected by the State or Native .
Corlporatlons.. This meets the definition of public lands in ANILCA which
excludes validly selected lands in its public lands definition. Even
though sume of the selected lands will not be conveyed to the State or to
Native Corporations because of over-selection, none of the selected land
will be considered public lands for subsistence management purposes.



Federal Subsistence Board: The regulations set up a Federal Subsistence
Board which will function similarly to the State Boards of Fisheries and
Game. The Board will broadly execute the subsistence requirements under
ANILCA which include:

Maintain healthy fish and wildlife populations.

Set federal subsistence seasons and bag limits.

Make determinations of rural and non-rural communities and areas.
Determine customary and traditional subsistence uses.

Establish and determine the membership of regional and local
advisory committees specific to public lands.

OIBRwWNE-

Board membership is comprised of the regional or State directors of the
Fish L Wildlife Service, National Park Service, Forest Service, Bureau of
Land Management, and Bureau of Indian Affairs.

Advisory Structure: Regional and local advisory committees are an
important part of the ANILCA requirements for subsistence management;
however, the existing State advisory system has broad responsibilities for
dealing with subsistence take and uses as well as sport and commercial take
statewide. These regulations require the Secretary of Interior to
determine if the existing advisory structure meets the ANILCA requirements.
This determination must be made by June, 1991- Pending the Secretary's
decision, the Federal Subsistence Board will rely on the existing advisory
structure and public comment.

Definition of Rural: The definition of rural is, perhaps, the key element
in these regulations. ANILCA did not define rural, and the State has
wrestled with the rural definition since passage of ANILCA. A court ruling
in 1988 stated that the rural definition in the State's Subsistence law was
not consistent with ANILCA and the common meaning of the term rural.

Because there are a number of factors which determine whether a community
is rural or not, population alone cannot be used for definition. These
regulations adopt the State's determinationslof rural or non-rural until
December 31. 1990, unless superseded by determinations of the Federal
Subsistence Board.

Access: Reasonable access for subsistence use was provided for in ANILCA.
Generally, access by foot, snow machine, aircraft, and boat is allowed on
BUb.“C lands, but the use of all-terrain vehicles is on a site-specific
asis. Aircraft access is prohibited in National Parks and Park Monuments
with certain exceptions. Decisions and regulations concerning access are
the responsibility of the respective federal land manager.
Correspondingly, information on access is available from the federal land
manager.



REGULATION SUMMARY

Subpart A - General Provisions: The first part of the regulations outlines
the purpose of the regulations for federal subsistence management on public
lands in Alaska, the authority which is the Alaska National Interest Lands
Conservation Act. It also provides definitions used in the regulations.

Sublpart B - Program Structure: The second section of the regulations
outlines the makeup of the Federal Subsistence Board and its duties. It
also outlines the structure of the regional and local advisory councils and
committees should they be set up after the Secretary of Interior determines
the adequacy of the existing State of Alaska advisory structure.

This section also outlines the Federal Subsistence Board’s relationship
with federal agencies, providing for a single set of regulations to apply
to subsistence on public lands. It also addresses the relationship with
the State of Alaska, providing that State of Alaska fish and wildlife
regulations apply to public lands, except for the subsistence regulations.

This section further provides for the Federal Subsistence Board's
determination of a healthy population of fish and wildlife. This
determination is based upon the maintenance of fish and wildlife resources
and their habitats in a condition which assures stable and continuing
natural populations and species mix of Flants and animals in relation to
their ecosystems and minimizes the likelihood of irreversible or long term
adverse effects upon such populations and species.

Rural Determinations are outlined in this section also. The Federal
Subsistence Board will determine the rural nr non-rural status of all areas
or communities within Alaska no later than December 31. 19QQ. Pending such
determinations, each area or community will retain its rural or non-rural
status under Alaska law. The general guidelines for rural and non-rural
are as follows:

A community with a population of 00 or less is considered rural.

A community with a population of yoClO or more is considered non-rural.
?lommunltles with a population between 2500 and 7000 will be reviewed
irst.

Population data from the most recent census will be used for the
determination process.

Other factors besides population will be used to determine a community's
rural or non-rural status. These include fish and wildlife use,
development and diversity of their economy, transportation, communication
links, community infrastructure, educational and cultural institutions, and
government institutions.



For determining whether subsistence uses are CUSTOMARY AND TRADITIONAL, the
Federal Subsistence Board will consider such factors as length,

consistency, and pattern of use, reliance on subsistence, methods and means
of take, passage of knowledge from generation to generation, and
distribution or sharing. Additional items in this section include

provision for public comment on regulations, emergency closures to

subsistence hunting, and appeals.
Part C - General Requirements: This section addresses subsistence use
qualifications, licenses, permits, tags, and fees, and penalties. The

taking of fish and wildlife on public lands for subsistence uses 1is
restricted to Alaska residents of rural areas or communities, and
subsistence users.on public lands must possess State of Alaska licenses,
permits, harvest tickets, and tags and must comply with reporting and

validation requirements.

Subpart D - Subsistence Hunting, Trapping, and Fishing: This section very
closely follows existing State fish and Game regulations. In many cases
the language 1is identical to state regulation or modified so it applies
only to this federal program on public lands.The regulations note

particular State provisions from which they were derived.

Definitions for subsistence hunting and trapping are included, specific
prohibitions for subsistence wuse are included for both small and large game

animals, and for fur animals and Tfurbearers.

Additional requirements outline possession and transportation, evidence of
sex and identity, sealing of bear skins and skulls, sealing of skins,

prohibition on use of game as food for dog or furbearer or as bait.

Subsistence taking of fish and wildlife shall not be considered an
emergency taking and nothing in these regulations prohibit a person from
taking wildlife in defense of life or property.

1
The remainder of this section outlines requirements and definitions for
subsistence fishing, 1including types of fish, methods and means of take,
legal types of gear, and requirements for shellfish. The bag limits
specified for fish and shellfish for subsistence season and the state bag
limit set for a State general season for the same species are not
cumulative. A person or group may not take the bag limit under a
subsistence season and then take an additional bag limit under the State"s

general season.
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June 6, 1990

MEHOXAHDUM

TOi DAVID AAMSEUR, Frees Secretary
norman COHEN, Department of Fieh and Gam*

FROM; JAMES E, TORGERSON, Special Assistant Attorney General

THROUGHI JOHN w, KATZ, Director of State/Federal Relatio js and
Special Counael to the Governor

SUBJECTS SUBSISTENCE REGULATIONS

The federal government “e proposed regulations are labeled *tempo-
rary,"” in anticipation of the State rapidly returning to 1i:ocapli-
anoe with ANILCA, Accordingly, the proposed regulations "era
drafted to "minimise change3 to exiating State law while »till
complying with ANILCA. However, 1if the state ie not in axnpli-
ance by December 31, 1990, the federal government will beijfin
development of permanent regulations, not necessarily dee .gned to
ameliorate the affects of a takeover.

Even in the proposed temporary regulationa, tha federal gg>vern-
msnt is given ultimate authority to decide issues of fish and

came management on federal lands. The State believes tha it il
inappropriate for the federal government to manage resour
traditionally managed by the State. Further, the State h is a

number of specifio concerns, among which are the followin r, with
the federal government®s proposed authority.over Alaska®"s fish
and game management.

1. federal Subsistence Board < This board will have ult _mate
responsibility to execute the Secretary of the intsrior"s subsia-
tenoe responsibility. It will bs compossd” of five (5) faileral

bureaucrats, selected bscauie they are the regional or stiits
director of one of the five (3) primary federal land manajrement
agencies in Alaska. This arrangement is objectionable to ths
State becausei
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a* AIl final decisions regarding subsistence managemant in
Alaska will b# mada by federal bureaucrats who are mora
accountable to national intoraat groupa and their «uv?eriore
in Washington, D.c. than they are to Alaakani.

b. Tha federal government may 1ignore or override State fciah and
Same officials factual finding* and resource management
eoisiona.

2. sarvastable Sugglui - Presently the state daterminee the
harveetable aurpiua of rish and game resources using a "mdetained
yield" standard. In many instances, the federal govornme;nt will
uie a "healthy population™ atandard. For now, the federal,
government aaya that the terms frequently are similar; th:.s
perspective may change. Further, it is clear that the federal

government will use a separate, more restrictive "healthy and
natural population” standard in National Parke and Monuments.

3. Definition of Rural - The federal government will haife the
authority to determine which communities are end which ar<i not
considered rural, even though there will be some initial

ence to State determinations.

4. geographic Scope - The federal government has the authority
to define the geographic aoope of its jurisdiction,

I. Navigable waters are not now included in the definition of

federal lands but may well ba if the Department of tie
Interior is required to regulate salmon for subsistence
purposes»

b. Lands selected by the State and ANC5A corporations btt to
which they have not yet received title are not now It,nda the
federal government will manage for subsistence purpo4es, but
that could chanvTt in the future.

State and private lands used by migratory game that also
traverses federal land may be managed by the federal
government In the future, although this would not occur
under the present regulations. (See Xlepps v. New MixlIceg -
The Wild lurro Case)

5. Litigation - A federal takeover of control of fieh end game
management £0F subsistence purposes is virtually csrtain to spawn
a number of lawsuits that will consume the time and reaouxces of
the participants and create uncertainty for fish and gome users

state-wide. Furthermore, as a result of the litigation, federal
judges could and up managing fish and wildlife on stats lands as
well as federal lands. In this regard, we have been advissd that

some litigants may seek to expand the geographic ambit of the
takeover by including coastal and navigable waters and 8tate and
Native selected lands which have not yet bean oonveyed.
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6. Alaikin# Acaess to yrooess - The presence of a federa rather
thanHTEilate resource manager almost certainly will diminish State
reaidenta® acoasa to tha management proaess, because of e

federal decis?on—maksrs inaularity and lack of accountableity’
and because Ol the difficulty of getting neoeaaary informiition
from the federal managers.

7. Management Coordination - While State hunting rules apply to
State game management units and subunitsr the same does ndt apply
to the federal rules. The latter will only apply to fede”nml
lands within these units and subunits. Without adequate n&tofl f
the general public will be without the tools to underetanc. which
rules apply to their activities. Detailed maps have not tyeen
supplied and must be if the transition ie to come off with a
minimum of conflict and misunderstanding.

cc: Garrey Feska
Denby Lloyd
Lew Famplln



Subsistence in Alaska: A Summary

Division of Subsistence, Alaska Department of Fish and Game
Box 3-2000, Juneau Alaska (%07) -16-1147
February 25,1990

[ntroduction

Qisistace B iInportant © the economy and akture of
many fanilies and comunities nAlada. This rgort
ceribes some daracteristics of absistae in Aleda,
besad on studies by the Division of Susistace, Alaska
Department of Fsh and Game.

What BUsistace?

Qsistee st of tre altures, traditias, and econo-
mics of many fanilies and comunities nAlada. In
amat state and feckral law, absistene B cefired &8
cusstomary and traditioal, non-comercial uses ofwild
resucss, fara\eriety of purposss.  These usss ircluk
hanesting and prooessingwild resources far food, cloth-
and customary track.

Alaska hes a absistace law because subsistence aotin-
Ues togport amgjor part of state’s rural economy and
altue. Alaska B uige ntis rgad. Alaska Ba
plualisticstate. A sizeble number of tradiiaal aultures
and economics edast sick-bysice n tte slate.  These
tradvtic el auktures and economiies aedastwith tre Irls-
trial-cpitalisn of Alaska’s urban canters.

The stated intat of tre fackral ad state susistae

Figure 1 Alaska Rural and Nun-Rural Population

statutes was o provice the gqurortunity for these tradi-
tical altures and economics to aottine toedst

Mow Many People Participate in Subsistence?

During tte 19835, our best estimate E that there were
about 110,075 pegplle nabout 225 camunities who par—
tamEted N adsistae practicss o some degree. OF
these, about 50,000 were Alaska Native, and about 60,000
were rotAlaska Natave.

Thiis represents the number of pecplle Iivirg inrural aress
haeving sUbsistance s, as determined by the Boards of
Hderies and Game under the lans and rgulatios tet
edastedduring the 19835, By comparison, therewere aoout
429,50 noHural resicnts, who coulld huntand fishunder
goot, camercial, and persoral use rgulatias, but ot
under sussistance regulatias (Hg- D).

Our studies indr-He thet not dll 110,000 rudal resicants
actually harnvestedwilld resources foradsistae. Infd,
hanesting fidhand game was the regposibiitvofaminority
of people inrual aress. Honever, ausistene foods are
wickly distriluted through nonHmarket networks n rual
comunities.  Because of non~comercial dariig, most
resicants in rual comunities make use of sUsistae
Toods during the course ofayear tosome edtant. Thus, tre
best estinate of the number of participants nausiIstae
sthe siz of tre rual poulation.

How Many Subsistence Participants, 19857

Non-Rural Population
(429,500 6pgeople)
(79.6%)

Rural Subsistence Population
(110,000 j)eople)
(204%)



Composition of Statewide Subsistence Harvest

*figure 2 Statewide Subsistence Harvest Composition
How Large is the Subsistence Harvest?

Statevice, non~cammercial fishingand huntiing provided
ancstimated3s-45milllicnpounds of focdamial lytorual
aress during the 19835.  This comes 1o about 300400 ks
per person ayear, or about a pound of food per day.

Most of the sUsistaoe harvest was fish (goout 59 peroant
by vweigt), alag with marine mammals (@oout 15 per—
a), lad mammals (about 18 parcat), and otherwild
resources (aoout 8 paraant, including delifish, birds, ad
wild plents) (g 9).

Figure 3. Subsistence Harvests by Region

Where Does the Subsistence Harvest Occur?

Qisistence usss ooaur in dll regias of te date. The

hervestsooour inthellesterm Region (@oout
13.5millian bs) and Arctic rgias (@oout 10 milllion ks).
Other sizeble non-camercial harvests ooour on Kodiak
Islad G.5milllion ks), Southwest Region G.Omilllian ks),
tre Interiar Region @.7 millin k), and the Southesst
Region @5millim ks).  The srallest haivest ccors n
the Southcertral Region (Omilllian bB), prinarily ntte
Copper River Bssin, Tyonek, Bglish Bay, and Rart Gra-
ham (g- 3.

Where Does the oubsistence Harvest Occur?

Millions
14.00 t

()

0o

Lbs per
(1930s)
4990881

4542950 4743620

964570

SOUTH-CENTRAL SOUTH-EAST INTERIOR

SOUTH-WEST

13536100

10068600

Other
§§ Sea Mam. ~

litGame

5513660
— Fish

KOOtAK ISLAND ARCTIC WESTERN



How Does Subsistence Compare with Commercial and
Snort Uses?

While susistae B inportat, kK reoresants a compara-
telysrall portian of thewild resources hanvested annu-
dly nAlada. InAlaskas salmon fidaies, ausistae
hanestsgarerally represt lessthen 1 peraent of e total
salmon henvests. Consiidering dll fishand game harnvested
inthe stale, about 4 peraant by vweightwent tosubsistance
s, 1 parcentvent tosoort usss, and 9 peroatwent o
comercial usss (Ho- 49).

Figure 4. Fish and Game Harvests by Principal User Group

Subsistence and Casli

Our studies irdicate ttet nmany rural aress, sUbsistae
spartofatraditical ragiaal econany, termed a“mined,
susistonocHmarket economy’’. This type of economy
ooaurs N the Canadian nmrth assvell.  In mped, absis-
tonoe-market econamies, fishirgand hunting are cantral
adtimitiess conducted by extended family grops.  The
Tanily inests nsall-sale, effiaattedolagies, suches
fisvhacls, gill rets, motorized 4fs, and snowmachines,
used for producing food.  Suosistence production srot
oriented tonard market sale or accunulated pofit, ss B
camercial market prodlction.  Rather, it s directed
tonard meeting the seifHlimitirg needs of fanilies ad
srall comunities.

A fanilysabsistaee production saugnented and sup-
ported by cash employment by famillymenbers. Depend-
irgupon tte regian, employment commonly EINcommer -
ad fishirg, comercial trgping, and plblic ssctorwage

employment. Typically, but not always, mean arnual

monetary incomes nthe regicn are modest and Inteymint-
Bt Fanilies follov an economic strateyy of usirg a
portion of the amual monetary eamiings 1 Gpitalie n
sbsistaee techolagies Tar producing food. This canbi-
retdon of susistaoe and comercial-wage adtivities by
extended family grouss darecterizs tre mied, usis-

tonocHmarket econamy .

Thismped, susistoacHarnket systam uterdies the econo-
mics of most rural aressoftte state. The mixed economic
system hes edasted nvariauss forms sinee before tre Rus-
sianpenial.  kksvery durable, which irdicates isauoess
in providing for rural fanlies.

Traditional Harvest Areas

Our studies show that susistenee usrs led o hanest n
traditical usearess surrounding ttelircomunities. This
means thet most Susista e hanvest aress terd to be rela-

tely aaessible from the comunity, although ssesoal
camps arc used far cartain gecies.

Figure 5. Subsistence FishingAreas, Hoonah. 1920-1985.



Consenuently, susistae hanest aress far particlar
groups of people arc defireble and relatively predictzble.
Qbsistence usars garerally do ot harvest autsice trelr
community Strediticel use aress (HQ- 5.

Subsistence Values

In addition o s nutriticel \allle, susistaoe provices
inportant ahtural and sooial values o rual communitiies.
Our studies irdicate tret sUssistane are aatral aotimities
unifyirg extended families and srall comunities. The
traditicel wick-scale darirg of absistae products
between families help unify communities.

Qsistae atiMtissbringmeaning and purpose to lilen
many comunities. This i egecially tne for Alaska
Netivegrays. Inmany places, sussistence il eqoresses
acient soiriteal Tinkeges between humans, willd anials,
and the hird handed down by arall traditios.

The Importance of Subsistence

In summary, Alaskas rual regias terd 1o be diffaat
TfromAlaskasurben arters ntemsofalture, tradtta el
food Lee, and econamic ciraunstance, reflectilgtrestale’s
historicpluralisn. Sussistence cotinues tobe an essantial
part of the economy and aukture of many rural aress.
Qisistence fishig and hunting produces a albstantial
portion of tre states food syply N rual aess. AUsis-
tence provides econamic SEhility to many arees which
have mided, sussistoocrarket econamic systars. And
ausistae eqresses a number of traditaicel vallues of
inportance Alaskasdiverse alltural grays.

Additional Reading

Alaska Department of Fish and Game, Division of
Qsistae, Tednical Paper Series. This sxies Btte
primary source of infomatian on conterporary Susis-
tene uses nAleda. Write Tedniical Report Librarian,
Divisinofusistae, ADF&G , Box2-3000, Juneau, AK
AP, for Istigsand rgarts.

WolHe, RabertJ. and RobertJ.Walker (1987) Sussistace
Econamics inAlada: Prad.ctivity, Geography, and De-
velopment Inpects.  Arctac Anthropollogy 24(2):56-81.-
This paper describes subsistae hanvests nAlaska fartre
1980s by geographic regian.

Primaiy authors: RobertJ. Wolfe and Robert G. Bosworth
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ALASKA'S NEW SUBSISTENCE LAW-
WHAT DOES IT MEAN AND HOW DOES IT WORK?

Alaska Department of Fish and Game
August 27, 1986

In May 1986, the Alaska Legislature adopted several major
changes to the state's subsistence law. These changes
ensured that the state retained management of fish and game
on a-*l lands in Alaska. In June 1986, tha Board of Game
held an emergency meeting and eliminated the controversial
Tier Il hunting regulations. The emergency meeting provided
some experience in implementing the new law.

Beginning with the next meeting of the Joint Board in
November, both the Board of Fisheries and the Board of Game
will begin to implement routinely the requirements of the
new subsistence law, which are similar, but not identical
vto, the. boards' approach before the Madison decision by the
Alaska Supreme Court in 198S.

This report describes the subsistence law and how it works.
It is intended to give the public, including fish and game
advisory committee members, the information they need to
participate in the board process.

WHAT DOES THE NEW SUBSISTENCE LAW REQUIRE?

The <changes made in 1986 clarified what the Legislature
intended the subsistence law to do. They confirmed that the
Boards of Fisheries and Game should identify subsistence
uses as customary and traditional uses of fish and game by

people living in rural communities and areas. They also
confirmed that hunting and fishing regulations should
providel-5for subsistence uses. And they confirmed that

subsistence has a preference over other uses when there is a
resource shortage.

Under the new law, for a use -of fish and game to be a
subsistence use, the boards must make two findings:

1) that the area or community where the use occurs is

% , "rural," that s, noncommercial, customary and
traditional use of fish and game for personal and
family consumption is a principal characteristic
of its economy? and

2) that the use by an area or community of the
particular game population or fish stock is
customary and traditional, as determined under the
eight criteria in 5 AAC 99.010 (Enclosure 1).



If those two conditions are met, the residents of that area
or community are eligible for subsistence fishing or hunting
for that specific fish stock or game population, if the
resource can sustain a harvest.

The Legislature also clarified that subsistence hunting and
fishing are subject to reasonable regulations, and that

these will be separate from other hunting and fishing
regulations. Subsistence fishing has long occurred under
separate subsistence regulations, but subsistence hunting
has not. Subsistence regulations will spell out which game

populations and fish stocks are used for subsistence and who
may harvest each population and stock for subsistence uses.

The identification of subsistence wuses will be made on a
community or area basis rather than for individual people.
[t will not be based on an individual's income, but rather

on the role that wuse of fish and wildlife plays in the
economy of communities and areas in the state.

To guide the boards in their decisions, the Legislature
adopted a letter of intent. The letter specifically
mentions eight criteria for identifying customary and
traditional wuses of fish and game resources, criteria
similar to those previously adopted by the board which were

subsequently overturned in the Madison case. The
legislative record makes it <clear that the criteria are
consistent with the Legislature’s intent. These eight

criteria appear in regulation 5 AAC 99.010,

The Legislature also clarified in statute that
non-subsistence wuses (sport, commercial, and personal use)
of fish are to be fairly and reasonably provided for. In

addition to the protections for subsistence, the statute
gives Alaska residents a preference over non-residents in

the hunting, of moose, <caribou, elk, and deer. It also
creates a new category, personal use fishing, to provide
opportunities for residents who do not-- qualify for

subsistence fishing to take fish by net for their own use.
HOW W ILL THE THE NEW LAW WORK?

The Boards of Fisheries and Game are responsible for

implementing the law. They will adopt hunting and fishing
regulations which conform to the new law and are consistent
with the requirements of public participation, the

constitutional mandate to provide for sustained yield, and
the available information on subsistence uses.

Alaskans who live in rural areas where customary and
traditional uses of fish stocks and game populations have
been identified by the boards may hunt and fish for those
populations and stocks under subsistence regulations. Other



Alaskan* will hunt and fish under non-subsistence
regulations--in many cases tha same general hunting and
sport and personal wuse fishing regulations that existed
before the Madison decision.

To implement the new law, the Board of Fisheries and the
Board of Game w ill be conducting a systematic review of all
areas, fish stocks, and game populations in the state. The
review involves these specific steps:

fl) In November, the two boards will meet jointly to
decide which areas or communities are rural. The law
says that a "rural area” is a place where the

"noncommercial, ‘'customary and traditional use of fish
or game for personal or family consumption is a
principal characteristic of the economy...." To make
a decision on a particular area, the board will take
into account many aspects of its economy.

To identify rural areas, the boards need to know what
role fish and game play in the economy of those areas.
They will examine such things as communities' income,
employment, businesses, population growth, population
characteristics, settlement patterns, distance from
urban areas and boundaries, and levels of use of fish
and game.

No single indicator or formula determines whether a
community or area qualifies as rural, For example,
the boards cannot consider income alone. Nor can they
consider per capita harvests alone. Many factors have
to be weighed together. The boards need to consider
the whole pattern of how personal and family use of
fish and wildlife fits into the economy of each area
or community. This information will come from the
* Department of Fish and Game, other agencies, the
public, and advisory committee members.

The Joint Boards will deal with three types of
communitie* and areas: those that clearly satisfy the
standards for rural, those that clearly do not, and
those that seem to be near the dividing line between
rural and non-rural. The third type will probably get
the most attention at the November meeting.

Remote parts of the state with isolated, small
communities, few jobs, and heavy reliance on fish and
game are most likely to Dbe readily identified as
rural. People living there will fish and hunt under

subsistence regulations for resources that have
customarily and traditionally been used in that area.
When game populations that rural people customarily
and traditionally use are in short supply, and



subsistence uses must be cut back, these uses will be
given preference over non-subsistence uses.

Because the Alaska Legislature intended the changes in
the state statute to be consistent with federal law,
the boards ~can wuse federal legislative intent in
interpreting what is meant by rural. The 1979
legislative history of the Alaska National Interest
Lands Conservation Act (ANILCA) described Anchorage,

Fairbanks, Juneau, and Ketchikan as wurban. Residents
of those areas will fish and hunt under sport and
personal use fishing regulations, and general hunting
regulations. They will be able to hunt under these
regulations in rural areas.

The boards will probably devote more time to decide
whether moderately sized or more recently settled
communities are rural or non-rural. People in these
places have been able to fish, in many cases, under

subsistence regulations, while hunting wunder general
regulations.

ANILCA legislative history also described certain

communities (Bethel, Nome, Kotzebue, Dillingham, and
Sarrow) as rural. At it3 emergency meeting in summer
1986, the Board of Game determined that 3ethel and
Kotzebue are rural, but did not have woccasion to

examine Nome, Dillingham, or Barrow.

These examples woill help guide the boards in
determining which communities are rural. In reaching
their conclusions theboards have to be reasonable.
They must do the bestthey can with the available
information to decide if personal use of fish and game
is a.principal component of the economy of each area
or cofltnunity they examine.

(2) Each board, during their normal separate meetings,
will determine whether specific fish stocks and game
populations can sustain a harvest. The Division of
Game and the fisheries divisions will provide
biological information to aid in these decisions.

@ If a harvest can be allowed, the boards must
determine whether the specific fish stock or game
population had customarily and traditionally been used
by the residents of specific areas or communities for

"food, shelter, clothing . . ."or the other purposes
listed in the law. The boards will use information
from the department and the public in making this
determination. The Division of Subsistence provides
information on the characteristics of local resource
use throughout the state. The Divisions of Game,

Commercial Fisheries, and Sport Fish also provide



information about levels, seasons, and methods of
harvest. The public, fish and game advisory
committees, and regional advisory councils woill
provide testimony on their uses. The board examines

these data against the eight criteria in 5 AAC 99.010
to determine if there are customary and traditional
uses .

(4) Each board must then authorize subsistence fishing
or subsistence hunting on these specific fish stocks
and game populations by the residents of specific
rural areas or communities which have customary and
traditional uses of those resources.

(5) | f there is a harvestable surplus after
subsistence uses are provided for, the Board of
Fisheries may adopt commercial, personal use, or sport
fishing regulations, and the Board of Game may adopt
general hunting regulations. In many cases, these
additional regulations already exist. The boards must
provide for fair and reasonable opportunities for
non-subsistence uses, taking into account factors set
out in the law, and must give Alaska residents a
preference over non-residents in harvesting moose,
caribou, elk, and deer.

Obviously, thisis a great deal of work for the boards.
There is no simple formula, but the law and the eight
criteria provide extensive guidelines for decisions.

Because some important hunting seasons would hatfe opened
before the nextregularly scheduled meeting, the Board of
Game held an emergency session to deal with these critical

hunts. Here are some examples of how the process worked
during that board meeting:

o ir

The board decided that Delta bison could be harvested. But
the board concluded that bison, a recently introduced
species, were not the subject of customary and traditional
uses. Therefore they will not be harvested under
subsistence regulations. Alaskans w ill hunt bison under
general hunting regulations? and because of the high demand,
opportunity will be based on a drawing permit system.

In another case, the board found that moose in the Yakutat
area could be harvested; were used for customary and

traditional subsistence purposes by the residents of
Yakutat? and that Yakutat is rural. Therefore, Yakutat area
moose w ill be harvested wunder subsistence regulations by

residents of Yakutat. The board also determined that there
were enough moose to provide for both subsistence and
non-subsistence hunting. Thus, Yakutat area moose w ill be
available to all Alaskans under general hunting regulations.



In this case subsistence and general regulations are
identical.

Under the subsistence law, subsistence hunting and Ffishing
are subject to seasons, bag limits and other conservation
and management measures, just as are all hunting and
fishing. Subsistence uses will be provided for, and given a
preference when necessary through separate seasons, bag
limits, limits on methods of access, etc. In a few extreme
cases, such as very low moose populations in the Minto
Flats, only local residents will be allowed to hunt. In
most cases, however, all Alaskans will have the opportunity
to participate in general, drawing permit, registration, or
open hunts.

PUBLIC INVOLVEMENT

Like all board decisions, board deliberations on rural
areas, customary and traditional uses, and the regulations
governing subsistence fishing and subsistence hunting aro
open to public comment, and to modification. The public and
advisory committee embers may recommend that certain
communities or areas be found to be rural or non-rural, or
that certain Tfish stocks or animal populations be identified
as being subject to customary or traditional uses, and may
provide information supporting the proposed result. The
most useful 1information on whether an area is rural or not
is that concerning the role of noncommercial use of fish and
game in the area"s economy. The eight criteria identify
the factors and types of information that the board_s use to
determine whether a game population or fish stock 1is subject
to customary and traditional uses.

At their November meeting, the boards will hear testimony on
rural areas, 1including those areas examined in June by the
Board o.f- Game. Additionally, at the next regular board
meetings, advisory committees and the public will have
opportunities to comment on subsistence hunting and Tfishing
regulations, and whether they correctly identify and
adequately provide for subsistence wuses. The process of
fine-tuning the regulations will then become part of the
boards®™ normal regulatory cycles.

FOR MORE INFORMATION

If you have questions about the upcoming Board of Fisheries
and Game meetings, please contact any of the following:

Arctic Region

Victor Karmun P. 0. Box 686
Division of Boards Kotzebue, AK 99752 443-3420



Interior Region

Hitch Demientieff
Division oil Boards

Western Region

Clara Kelly
Division of Boards

Southwest Region

Dorothy Wilson
Division- of Boards

Southcentral Region

Karen Brandt
Division of Boards

1300 College Road
Fairbanks, AK 99701

P. 0. Box 90
Bethel, AK 99559

P. 0. foooc 199
Dillingham, AK 99576

333 Raspberry Road
Anchorage, AK 99518

Southeast Region and Statewide

CerM'eo

Bfrffrh Stewart, Director

Division of Boards

Steven Behnke, Director

Division of
Subsistence

Box 3-2000
Juneau, AK 99802

Box 3-2000
Juneau, AK 99802



THE EIGHT CRITERIA

Before Madison. che Boards of Fisheries and Game developed eight
criteria in 5 AAC 99.010 which were usea to 1identify customary

and traditional uses by rural Alaska residents. The Department
of Interior had certified that the eight criteria 1identified
subsistence uses in a way which complies with ANILCA. The state

subsistence law as recently amended again authorizes their use.

(1) a long-term consistent pattern of use, excluding inter—
ruption by circumstances beyond che user®s control such as regu—
latory prohibitions;

2 a use pattern recurring in specific seasons of each
year;

3) a use pattern consisting of methods and means of har—
vest which are characterized by efficiency and economy of effort
and cost, and conditioned by local circumstances;

(4) che consistent harvest and use of fish or game which is
near, or reasonably accessible from, che user®s residence;

(5) che means of handling, preparing, preserving, and scor—
ing fish or game which has been traditionally used by past gener—
ations, but noc excluding recent technological advances where
appropriate;

(6) a use pattern which includes che handing down of knowl—
edge of fishing or hunting skills, values and love from genera—
tion to generation;

(7). a use pattern in which che hunting or fishing effort or
che products of <chat effort are distributed or shared among
others within a definable community of persons, including custom-
ary trade, barter, sharing and gift-giving;“customary trade may
include Ilimited changes for cash, but does noc include signifi-
cant commercial enterprises; a community may include specific
villagee or towns, with a historical preponderance of subsistence
users, and encompasses individuals, families, or groups who in
fact meet che criteria described in this subsection; and

(8) a use pattern which includes reliance for subsistence
purposes upon a wide diversity of the fish and game resources of .
an area, and in which chat pattern of subsistence uses provides
substantial economic, cultural, social, and nutritional elements
of the subsistence user's life.



ADF&G, Division of Subsidence
Southeast Regional Office

Box 20
Douglas, Alaska 99824

Southeast Alaska Subsistence Fishing and Hunting Uodate
November 1989 6 H

Subsistence fishing and hunting are important parts of the culture and economy of many southeast
Alaska communities. Subsistence is a social issue with a long history. Major changes have been
occuring in state subsistence regulations that effect southeast villages. Many residents have not heard
of them. This report isa current update of recent events effecting subsistence in southeast Alaska.

Background

Since 1979, the state has had a state law protecting subsistence fishing and hunting. The law requires
that subsistence fishing or hunting be allowed where it traditionally occurs. The law requires that
subsistence be given priority over commercial fishingand sport fishing and hunting. This means that in
times of shortages of wild fish stocks and game populations, where it becomes necessary to restrict
harvests, the state must cut back on sport and commercial uses before subsistence uses are cut back.
Since 1981, the federal government also has had a federal law protecting subsistence (inANILCA). [t
s almost identical to the state law. In bodi laws, subsistence is defined as the Tustomary and
traditional use” of wild resources in Tural areas*.

The subsistence laws are implemented by the Alaska Board of Fishery and Alaska Board of Game.
These are two state boards made of seven citizens, appointed by the governor. They meet at least twice
a year to make fishing and hunting regulations for the state.

Thr. Board of Fisheries and Board of Game have just recently started to implement the subsistence law
in the southeast region. This means they are in the process of creating regulations (hat will affect
subsistence fishing and hunting for years to come in southeast Alaska.

Recent Decisions Affecting Southeast Alaska
« * ,
The Boards oFFisheries and Game decide which communities in southeast qualify for subsistence.
That i, the boards decide who may fish and hunt under subsistence regulations. Deciding who
qualifies isa two step process.

In the first step, the Boards of Fisheries and Game decide which communities are Tural communities*
in southeast By law, subsistence occurs only in Tural communities or areas*. Over the past four years,
the Boards have decided that all communities in southeast (including Saxman) are “rural*, except for
the Juneau Borough and the Ketchikan area, which are fon-rural.* This means that residents of
Juneau or Ketchikan (except Saxman) cannot fish or hunt under subsistence regulations, but can only
fishor hunt under gereral, sport, commercial, or personal use regulations.

In the second step, the Board of Fisheries and the Board of Game decide which rural southeast
communities have Tustomary and traditional uses* of fish or game. By law, subsistence isdefined as
Tustomary and traditional uses.* Over the past two years, (he Board of Game has derided that all
rural communities in southeast have customary and traditional uses of deer. They have derided that
only residents of Chichagof and Baranof islands and residents of Kake have customary and traditional
use of brown bear. The Board of Game has not completed their decisions about other game animals.



In their January-March 1989 meetings, the Board of Fisheries derided that the following southeast
rural communities have customary and traditional uses of all types of salmon: Yakutat. Klukwan.
Haines. Kakc. Hoonah. Anyooo, HMaburg. Kasaan. Saxman- Klawock. and Craig. These communities
qualify for subsistence salmon fishing. The Board derided that residents of Sitka had customary and
traditional uses of sockeye salmon only.

The Board decided that these rural communities do not have customary and traditional uses of salmon:
Skaeaay, Elfin Cqv?, Pelican, Tenakee_Springs. Petersburg- Wranyell. Point Baker. Port
EIQLCCHIQD. PorLAlsandCf. Thame Bay, Coffman Cove, North whale Pass. Hollis. Edna Bav. Meyers
Chuck,and Hvder. These communities do not qualify for subsistence salmon fishing. The Board of
Fisheries did provide "personal-use <fishing regulations for these communities. Personal use ia new
Fishing category for southeast. Italloss salmon to be taken with nets for home use. under the terms of
permits issued by ADF&G, but this type of fishing does not carry the subsistence priority.

The Board of Fisheries also decided about srellfish and bottomfish. In general, the same communities
(hat qualified for subsistence salmon also qualified for subsistence sellfish (except king crab) and
subsistence bottom fish. The same communities that did not qualify for subsistence salmon did not
qualify for subsistence shellfish and bottom fish.

The Board of Fisheries determined that subsistence king and coho salmon may ooly be taken
incidentally to sockeye, pink, and chum salmon fishing, except for kings and coho in Yakutat, and coho
inAngoon.

Discussion of Recent Southeast Subsistence Decisions

These recent decision are important ones, for they affect the ability of residents to subsistence fish and
hunt for years to come. The decisions by the Board of Fisheries are particularly important. The Board
of Fisheries has eliminated from subsistence fishing a major portion of the rural residents in southeast,
including residents of two major communities (Wrangell and Petersburg) and seventeen small
communities. This includes both the Native groups and non-Native residents of these communities.

The system for establishing Alaska 3 fishand game regulations provides for citizen input in formulating
and changing these regulations. The Boards have kept all upcoming agendas open for considering
proposed revisions to subsistence regulations. Proposals submitted to the Board of Game by mid-
December will be considered at the spring, 1990 meeting. Proposals submitted to the Board of
Fisheries by April 1will be considered at the fall 1990 meeting.

Decisions by the Boards may also be challenged by legal suits. On June 30,1989, a lawsuit was filed by
Herman Kitka, Mark Jacobs, Jr., and John Dapcevich, on behalf of themselves and residents of the
City and Borough of Sitka. They are suing the State of Alaska, Alaska Department of Fish and Game,
and the Board of Fisheries over the recent derisions in Sitka that recognize Sitka3 customary and
traditional uses of some food species but not others.

Statewide Subsistence Issue: The Kenaitze Case

Another major subsistence isste is the lawsuit by the Kenaitze Indian Tribe on (he Kenai Peninsula
against the State of Alaska. It isa complicated suit, but in general, the Kenaitze Tribe issuing for an
opportunity to subsistence salmon fish on the Kenai Peninsula. Recently, a Califomia federal court
found in favor of the Kenaitze on part of their suit. The federal court found (hat the state™s current
definition of "rural” did not match a "common* definition, and was not in compliance with ANILCA

(the federal subsistence law).

This court decision throws the state®s approach toward defining "rural” into confusion. The state has
not wanted to define "rural” with a simple population size (the usual standard is2.500 people), because



this would eliminate places like Barrow, Bethel, Nome, and Kotzebue from subsistence fishing and
hunting. Clearly, these communities rely on subsistence. Instead, the state has defined "rural” in terms
of the overall socioeconomic pattem in an area: "rural* was defined as places where "customary and
traditional fishing and hunting was a principal component of the economy of the community or ared’".
By this definition, most areas of the state qualified as rural, except Anchorage, Fairbanks, Juneau,
Ketchikan, the Matsu Borough, the Kenai Peninsula, and a few communities like Valdez, Seward, and
Big Delta. Mt isthis approach (hat the court struck down.

The state™s Governor Soffice and Washington legislators attempted to solve this problem by submitting
an amendment to ANILCA, which would have defined "rural” in ANILCA by using the state3
definition. This proposed amendment w;>a blocked, primarily by an outcry of several Native
organizations in the state, who were not consulted prior to the state taking this approach.

Currently, there has been no solution to these problems of hpw to define "rural” 2nd how to allow the
Kenaitze the opportunity to fih. Discussion is occuring between state agencies, the Kenaitze trike,
other Alaska Native groups, and other resource user groups oa ways to try to solve them. There are ao
dear answers insigt. the federal court steps in to dedde these isses, the 2,500 population leel B
one possible definition the court would impose. This definition would eliminate as rura® many places in
Alaska which currently have rural status and subsistence opportunities.
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A Brief History

W hy A laska H as

Alaska Bunigqueamong trestates ingiv-
ing subsistence a priority in wildlirfe
management. This el priarity can be

a

Susistence has log

Subsistence L aw

= There ot enough wildlife forevery
Alaskan "o Inecoff the lad, esecial-
lynear Alaskasurban anters. Those

traced to Alaska’s Native lad claims = who do ssist need some assurance
movement, when ail development a playEd an mal tret ten Iinvelihood won tbe under-
Prudhoe Bay forosd sstdemantof Natinve role in ﬂ'E er.I mined by conpetition.

property rigis.

The eventual settlement in 1971
recoonized Native lad clains, aeated
and funded Native corporatiots, ex-
timguished aborigiral huntiing and fishing ngts, and opened
theway farNorth Slope all development and tteTras Alaska
Pipelire. Congress raalizd that although aooriginal huntiing
rigtts had been extinguished, tas of thousands of rural
Alaskans —  both Natives and non-Nattives —  depended on
wildlife forabsistae. Bxogptduring tteall boom nthe 19835,
rural Alaska hes gareral ly been cashpoor. Inported foodsare
eqasive. Most rual Alaska comunities would have ahard
time without dependeble aoaess towilld foodks.

When Congress passad the Alaska National InterestLands
ConservationAct in 198D, tincluded asusistanceprianityon
feckral lands and alloned subsistanoe huniting on retiaal in-
taestlats. In 198, inanticipatianof ANILCA, ttestatealso
pessed a aubsistence priandty lav. The lans are a recogniitian
of :aaal aditias:
= Sisistence huntiing, fishing and gathering are inportant

toAlaska and the retian. Not anly Bausistae the tredli-

‘tiaal way of lifeof AlaskaNatives, no-\aitives value tre

opportunity 1o choose a subsistare lilessAe. Nerther law

disorimiretes racelly.
= Arerican historydiearyshons tratwithout gecial protec-

o for susistace uees, comercial, agriadttural, and in-

dustrial usssof land and wildlifeeventual ly overwheImsub-

sistae s, Both lans make ausistance the prionity con-
surptive use of wildlile.
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Alaskan economy

Inplementing tre susistee law ste
reguosibility of the Alaska Boards of
Fideriesand Game, whose members re-
lyon theADF&G stafffar information.

The Boards must decice which comunities or arees qalify
forabsistae, and which usss ofwildirffeareabsistae uss.

Inmaking these deaisias, the Boards aonsider historical and

contemporary informettion aboutwildliiferenests and wee, as
well as sooial and economic informataan.

Since the subsistae law was pessad, the Boards have
adopted ausistace hunting and fishig repulatias, just as
they have adopted Sort, persoral wee, and camercial regula-
tios. Sbsistence regulatians can provide for lager seasos
and larger bag Iimits than soort regulaias.

Rural dssigatias, customary and traditiaal use designa-
‘tios, and other subsistae regulatias can and do dhange over
te. Foreamle, cartaincomunities tretwere not arigirelly
desigated rural presanted information to the Boards which
persueded the Boards todhange ttelrstatLs. The Kenartze In-
dian Trike, whose members Iine Iha moHwral as, recatdy
sued thestate. A fecbral court decided thet the aurent cefini-
tdoof “rual” intrestatesusistae lavdid not comply with
the “plain languege” of ANILCA. At thistare, trerefare, te
state law isout of conpl iance with feckral law. Thiswill have
o be rectified with refinenents o state or feceral statules.

While tresusistare lass are inportant, asistaeedsted
log before the lans did. Sussistence hes log played an essen-
tHl role in Alaskak econany. Most Alaskans reanize this,
and oontinue to support a lapl system which does lilkevise.
it
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Allaskans use a lotofwild food. Acocording to recat hanest
anegys, many Alaskans harnvestmore wild meat and fishthen
the average Arerican buys from the grocery dore.

Since tre Alaska aussistaee law was adopted eleven years
ap, treDivisionof SUbsistence hes carpi led hanest data far
more then 100 Alaska comunities. They show thet annual
hanests vary fram a low of 10 pounds per person (NAn-
dorage) toahighof 1,48 pounds per person (NHghes).- The
median harvest isabout 250 pounds.

The graph above shows hanests of fih, lad mammals,
marinemammals, and otherwild resources in 122 Alaskacom-
mnities. Hanvest totals represat pounds dressed weidght per
person peryer.

Inappraximately halfof the samplled Alaska communities,
wi ld food hanests are greater than the average 222 pounds per

Alaska Fish & Game



person of store-baught meatt, fish, and poulltry purchesed by
Tanilies In the vesterm United States each yer.
Hanestsvaried significantly by region. Hanvests innortiwest
and ArcticAlaska are higest (610 pounds per coita), Tollov-
ed by the Aleutian and Rearficaoests (378 pouds), tresarctic
interiar (377 pouds), and southesst Alaska (212 pouds).
Hanvests inpredominantly urban aress of Alaska (Andhorage,
Fairbenks, Juneau, Matanuska-Susitna Borough, Kemald,
Ninilchik, Homer, and Seldovia) are loaest (48 pounds).
Why arehanestssodifferat indiffarant communities? Non-
Netive ssttdaratt en'ry, parsoal incoe, and location are
among the factors acoounting for some of tte \variiation. In
greral, Native comunities harvest more wi ld foods then non-
Native comunities. Communirties with greater mean taxeble
incanes ted o harvest lessaussistenee food. Community in-

November— December 1989

come ek are stragly associated with settderent entry, <0
that statistically a community s non-Nattive popullation and
mean income inoreese togetter.

Inggeral, henests inreese as the distance from the roed
systars inessss. In other words, the comunities with tre
lorest subsistae hanests inthe 1980s cocur alog the roed-
a, settdad aress sunrounding Anchorage and Fairberks.

Why do some rurall Alaskans use somuch more meat, i,
and foM than ttemost Arericans? Alaskans alstatutewi ld
foods farmilk products (ttesirgle lagsst item intteAmerican
die), fruits, vaetebles, and gairs. In rual Aleda, such im-
ported foods are eqearsive and not alvays aailble. Some of
the subsistae hanvest (Oried fish inparticular) also Busd
o fesd dogs. Rural Alaskans” diet squite diffarat from tre
diet of most Arericans, as itk loaded with nutritias foods.

5



Myths

W hat H Y ou

by Robert Wolfe

H eard?

What have you heard about subsistence in Alaska? | have
heard so many misconceptions about subsistence in casual
conversation that | 've begun to call themmyths. | have heard
peoplesay, “Subsistence isfor Natives only. ™ “Subsistence
takes most of the fish and game.” “Subsistence is just
welfare.” “Subsistence is bad for wildlife conservation. ”
“Subsistence is disappearing. ” In fact, the subsistence we
know is very different. Here is ashort quiz about subs: stence
in Alaska. See if whatyou have heard isfact orfancy.

Is subsistence for Natives only?

No. Both Alaska Natives and non-Nattives may hurit and fish
Torsusistee ifthey Iive nrural aress. Aurantly, more then
halfof the people who qualify forsusistaceare noHN\atves.
In 1985, about 110,075 Alaskans Inad nrural aress. OF thee
about 50,084 (b5 paraant) were AlaskaNative and 5,901 (B4.5
percant) were norHN\atves.

Qsistenee hes been legpllydefined ©o incluce trecustomary
and traditical uses of fidhand game indll of Alaskas rural
aess. aperson moves inta rural area and adopts thet way
of Inmirg fartteiroan, thenttetpersm, whether AlaskaNative
or noH\ative, may leplly fidhand hunt for aubsistane.

Of cur=e, trere Balways an eogpdan. Marine mammal
hunting s regullated by intematiael tresty and he Marine
Mammal ProtsctianAct. Onlly AlaskaNatives may hunt marine
mammals, such as sHis, wales, polar bears, and sea dtiars.
16

Does “subsistence” mean hunting andfishing forfood?

Cartainly food Bone of the most important usistante usss

ofwild resurcss. The arrat rural sussistacehanvest sabout

34 pounds of food per person per year. That ismore then the

U.S. average consumption of 255 pounds of domestic meat,

fidh, and paultry peryear. (The average Arerican usss a "ol

of 1,371 pounds of dll foods ayear.) Honvever, trereare au.er

important usss of susistance prodcts, such &

= Clothing: Willd fusand hices aredtill tre bestnateriials far
ruffs (wind guarts), mitts, parkas, kuspuks, clotres linig,
and mukluks (Winter boots) N many regias.

= Fel: Wood ssamgjor source of erergy inrural hores, and
Bused for smoking and preserving fish and neat.

= Trangoortation: Aish, ssls, and other products are used O
feed dog teans.

= (Costruction: Soruoe, birdh, hemlodk, willlov, and cotton-

Alaska Fish & Game



wood areusad farhouse las, dak, fihrads, and imurerable

other 1tens.

= Home goods: Hides are used as slespig mats. Sl kis
are used as pokes tostore food. Willd gressssaremade into
bedets and nats.

= Saring: Fish and wildlife are wicely given aut to support
reighborswho camot hervest farthamrselves because of ag,
disshality, or other ciraustances.

= Customary tracke: Soecializad products lie sl al ae
bartered and exdnanged n traditacal track networks be-
tween comunities. Furs sold to autsice markets provide
an inportant source of incame to many rual aress.

* Ceremony: Traditiaal products are used in fuarals, ot
ldes, mariages, Native dances, and other cerenoniial
o0CesIas.

= Artand Oafts: My, gass, wood, sdrs, and fusareaaftsd
into beeutaful 1Es for us= and e
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Al these uses of willd resouraes are recogniized and protected
n k. Subsistece Ba ridh pattem of Ivag, of which food
Ehut one Inportant

Isbiggame (like moose orcariboul the main subsistencefood?

As agaeral rule, ro. The main sussistace food Bfish About
66 peromt of the states ausista e hanvest by weigtt s 1eh,
includingsalmon, heliout, hermirg, vhitefish, aod, and Arctic
dar-Dolly Varden, among ottexs. Land mammals are only
about 185parartof tte dalE'sabsistae . Marinemam-
mals are 9.7 peroat of tre catth, and “‘other resoross” are
6.4 peraent (hostly clars, ads, birds, aries, and plaits).
Of aurs, tre types of foods people eat vary from place O
place. Aish Ba smaller rtem intreextrere aestal adicares,
where caribou, s, wale, and walrus are major subsistane

eSS,
7



Dpes subsisteree take nost of thefish and gans?

Agpin, asagereral ke, ro. Commercial fishirgautstrips sub-
sistae many tes. InAlaska in 19865, comercial fideies
harvested about 908,500,000 ks, of salmon, Hallibut, herrig,
and rellfish (tterewas an additiaal comercial groundfish
harvest of 2,995,200,000 ks). This campares with a harvest
0f 40,306,449 ks. of subsistance foodsand 7,072,046 of gort-
caught fishand game.. Thus, camercial fishtook 6 paraatt,
sUbsistence took four pae. ;t, and goort took one paeroat of
tre ol statevice hanvest (ecludirgcomercial grourdfish).

Of curse, thee proportions vary by area. In tre arees wirth
roeds, the soort hanvest suaLally lager then tin ausistae
hanest. In the aress without roeds, the subsistenee hanvest B
latethen thesoort hevest. Dut comercial fishig sttediear
leecer inoaall volure.

Does subsistence involve money?

Yes. Rural faniliesusemoney Inorder topurdiese besicgoods
and serviass: flel aill and eledtriaity forbeat, Tight, and poner;
Tamily goods lieclothingand deltar; ausistance equipment
liegrs, amunition, fishirgrets, poser notors, geolire,
raing=r, and o farth. Money Busad O inest intie tols far
hunting, fishirg, and gathering.

ltsacommon misconogption thet there isno money ntradi-
tiadl ausistae econamies. Honever, track and commerce
have always been part of susistae systars. Goods have been
tradad far thousands of years inAlaska. The comercial fur
‘tracewirth European markets began about 300years agp, bring-
ing European auracies and goods into Alaska. So commer -
aal enterprise and money have been part of traditiarel sub-
sistate economies fora log te.

Rural Alaskaseconamies do geerate differentdly fram urban
econamies, honever. InAllaska tochy, the rural econamies are
“mixed econamies,”” where faniliesand comunities Ineby
cambining wild resource hanests with camercial-wage
enployment. Monetary jdos tad to be few and ustable.
Monetary incomes terd to be srall and inssare. Economic
actvity tends 1o cocur In familly graups, ratter then business
fims. Economic ventures tad 1o be srall s=le. Economic
gals terd to be for the berefit of family graypss, rather then
monetary profits for business fims. These are major dif-
farass. Because of this, Alaska isa pluralistic saety, with
“mixed absistae-casheconomies”” edstirgsice-by-sicewith
the“ird.strial Gpital economy’” of tre largepopulationanters
of Anchorage and Fairberks.

Is subsistence compatible with wildlife conservation?

Rural comunities depend on the lad for ausistae. Iits
1o treir advantage to maintain undamaged lad and eco-
systars, so wildlife are abundant. Most sussistenoe com-
munities have customary rules for treatirg tre lad and the
eaosystam. These rules have been pessad on through tregerera-
tas: “Do notveste,” “Take only what isneeded,”” ““Treat

B

theanimalswith resect,” “Do not damage the land without
case,” among otters. Itsteliead tret iftre rulessare follov-
e, then the landwilll contiinue to provicke. Subsistance peoples
are tre arigiral asenatiqists, although they may not use
thet word, because tteir very Ines depend on i

This Brot tosay there sperfact corpl iancewrth customary
rules, aswith any group of pacplle. Honever:, today most peo-
ple sl conply with tre tradriaal rules and practicss. They
amply, eenwhen trereare additicnal governmment rulesand
regulatiasgoveniing land and resource usss. Infedt, rural aress
commonly must cbey two satsof lans— those from tre state-
Tacbral achinistration, and those handed down from their
farefatiers as customary .

Federal law recognizss the aompatabil ity of subsistenceand
wildermessvalles. The lawprotects ausistance usess intte new
parklands, raticral refues, and willdermess aress. Susistene
peoples and traditiael usss are part of the retural ecosystem
and have helpad t© maintain it for greralias.

Is subsistence compatible with wilderness?

Yes. Most aress designated as “willdermess” todhy are the tradi-
‘tiaal honelands of subsistae paples. Alaskans have been
Iivirg inand usiing thesearess Tar thousands of years, and con-
tine tdo 2. These areaswoulld not gppear pristireand un-
damaged today— o they coulld be diassified aswilldermess —
ifrual Alaskans had not treated the lads and wildlife vell.
The ladsarewildamess now, because absistance scompati-
ble with wildermess.

Alaska Fish & Game



Issubsistence a type of welfareforfamilies with low incomes?

No. Subsistence Brot avelfare system forpecplewrth low in-
aares.  In fat, households wirth the higest incomes in rural

comunities waally produce the most subsistace fooks.

Housdoldswith tie lorest incomes usal ly produce lesssub-
sistate fook.

Thismakes saee ifausistare Bssenasa fanilyetaprie.
Households with the lorest Incames nacommunity arccom-
monly the very eldarly, sirgle mothers with young dependertt
dilldren, and young siglle persons or young coupleswho are
Just getting started. These househollds also very likely cannot
susistae fishand hunt very vell. They often ladk the tine,
te o, and treequipment tohenestefietindly. They Laally
eat ausistence foods produced by other housgholds in the
comunity.

The households who produce themost subsistanoe foods in
acommunity are ueally households with lae, mature labor

Rural famillies use money 1o purdiese tools and sypllies.

November- December 1989

foiacs which have equipment for hunting and fashirg. Usual -
Iy, treseare households with mature parents and sa.aral nature
dillden. They have tre laoorand theequipment toharvestwilld
laads. They typically produce extrasussistane food todare
with elcerly relaties, tre less forturate, and young adlits. The
mature households also uaLally have greater monetary incares
because there may be saveral householld members with jdos.

Because of trs, rual comunities would suffar extireme
harckhips ifausistae huntingand fishirgvere Timited toanly
housgholdswith low incores. Thiswould aut aut themost pro-
ductive households in tre comunity.-

Why don't subsistence hunters use bows and arrows?

Qbsistence refuires equiprent thatworks, issale, and Bas-
tairsblewith emlagical and economic codrdasoer tte lag
term. Most pegple stopped using bows and arrons over a cen-
turyago nAlada. Rural Alaska hes been usingguns farhunt-
ing loger then Arerica has been using autonobiles for
trargortation, sine the 18305 N most aress.

Qubsistance equiprent s uaelly sall <=ale, gprgoriate
techoloyy. Itsefficetand modem. Equipment commonly
incluces fishrets, fishwiheels, aluminum dafiswithsraltout-
boards, soamechine. ;, binaulars, and atizas band redics.
These may be used alagside dog tears, skin boats, smoke
houses, and fishtrgs, depending upon theareaand coditias.

Is subsistence disappearing?

Qbsistence saostantdy daging, butasawole, there slie
teevidenee thet i Bdisgpearing as away of lile inAleda.

Inrual Aleda, ausistaeadiMitiessareamong themost highly
valued partsof theatture. Sussistence hanestsdillareessen-
tH parts of tre rural econony. Inmostt rural placss, dhilldren
oontinue o leam how tocapture willd foods and prepare them
for u=se by the family and comunity.

Naerttreless, some thirmgsdo threatenasistate. Roads Into
rural aress usLal ly result ndeclines inthe susistence way of
Iy, Roads bring about emlagical dage, increesad com-
petitian forwi Ild resources, and inHmigration of cuturall groups
that do not hunt and fish for subsistance. Unregullated com-—
mercial harvesting thet depletes stodks and game popullations
have reultied nddlires inaUssistae incrtainaress nAlada.
BExamples of this incluce camerciiil whaling and comercial
walrus huntiing inthe ardtic, and commercial salmon trgs in
sauthesst Alada. Unreasoneblly restrictine rules whiich Iimit
ao=ssto tradiia el hanvestaress or geciesmay threatensub-
sista=oer tne. The new state and feceral sussistae lans
were intended tohelp bringabout regulatias bareficial to tre
Usistaeway of i Ingaeral, any change tretdpleteswilld
resuress, reduces aosss towild aress and resourcss, or In-
areasss aampetirtion between usar groups can aeate probllems
for slsistate.

Robert Wolfe serves as Research Directorfor ADF&G3S Divi-

sion of Subsistence in Juneau.
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February 21, 1990

MEMORANDUM

TO: Representative Sam Cotten

FROM: Maria Gladziszewski [iff/ "'
Legislative Analyst (j

RE: Subsistence Law in Alaska: 1960 to 1990
Research Request 90.166

You asked us for an overview of Alaska®"s subsistence law. In particular, you
asked for a discussion of 1) the history of Alaska"s subsistence law; 2)
subsistence provisions in federal law (Title VIII of the Alaska National Interest
Lands Conservation Act--ANILCA); 3) ~conflicts between state and federal
subsistence law (including ,he reasons given by the Alaska Supreme Court in
December 1989 for declaring Alaska®"s 1986 subsistence law unconstitutional); and
4) possible proposals for the resolution of conflict between subsistence
provisions in ANILCA and state law (including what might be done to change

ANILCA, to amend Alaska®"s constitution, or to formulate laws that could be passed
by the legislature).

Table 1 presents a chronology of the development of Alaska®"s subsistence law.
Below is a summary of the main points of the memorandum. A discussion of the
three remaining questions follows the summary and Table 1.

SUMMARY

In 1978, Alaska"s first law granting subsistence uses a priority over
other consumptive uses of fish and wildlife passed the legislature.

In 1980, the U.S. Congress mandated that subsistence uses be accorded
priority over the taking of fish and wildlife for other purposes on
public lands. The definition of subsistence in ANILCA 1is nearly
identical to the definition of subsistence in Alaska®s 1978 law with

one exception: subsistence as defined in ANILCA applies to "rural
Alaska residents..."

In 1981, the Joint Boards of Fisheries and Game include the phrase

"rural Alaska residents"” in published regulations regarding
subsistence.

In 1985, the Alaska Supreme Court determined (in the Madison
decision) that the Joint Boards of Fisheries and Game did not have
the statutory authority to identify subsistence uses as rural.
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Because ANILCA mandated that subsistence uses were conducted by
"rural Alaska residents,” and the 1985 court decision meant that the
Joint Boards of Fisheries and Game did not have the statutory
authority to include a distinction between vrural and nonrural
residents in regulation, the State of Alaska was notified in the fall
of 1985 by the Department of the Interior that it was out of
compliance with federal law; federal officials threatened takeover
of the management of subsistence resources on public lands in Alaska.

Responding to the situation created by the 1985 court decision that
threatened Alaska®"s ability to manage 1its fish and wildlife
resources, the Alaska legislature passed Alaska®"s current subsistence
law in 1986.

In 1988, the U.S. Ninth Circuit Court ruled (in the Kenaitze
decision) that the state definition of "rural area" in the 1986
subsistence law was inconsistent with the meaning of the term "rura."
in ANILCA; the court found that Congress used rural to refer to areas
that were "sparsely populated.” Alaska subsistence law was again
found to be out of compliance with federal law.

In 1989, the Alaska Supreme Court ruled (in the McDowell decision)
that Alaska®s current subsistence law was unconstitutional because
it violated Article VIII, Sections 3, 15, and 17 of the Alaska
Constitution (i.e., a rural preference for subsistence users is a

special privilege to take fish and wildlife that is prohibited by
the Alaska Constitution).

The legal questions raised by Kenaitze (a dispute over the definition
of "rural"™) are overshadowed by the constitutional questions of
McDowell (it doesn*t matter how "rural"™ is defined, making such a
distinction violates the Alaska Constitution).

In January 1990, the chief justice of the Alaska Supreme Court
granted the state a stay of the effect of the McDowell decision with
respect to existing hunting and fishing regulations; existing
regulations remain in effect until July 1, 1990.

On February 9, 1990, the State of Alaska and the Alaska Federation
of Natives petitioned the court requesting reconsideration of the
McDowell decision.

Questions remain regarding whether or not a priority for subsistence
still exists in state law. Alaska Superior Court will rule on
whether the "rural" part of the 1986 law is severable from the other
parts to determine if the remaining parts of the law are still in
effect (i.e., do subsistence uses still have priority over other uses
or is Alaska without a subsistence priority law altogether). State
officials have not determined whether it is desirable for the law
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to be severable or not; the governor, therefore, has not yet
directed the attorney general which way to argue the severability
question. As of today, a superior court judge has not yet been

assigned to the case.

Federal authority to manage subsistence resources is unclear; courts
have never ruled on the extent of federal authority to manage
subsistence resources in Alaska. Questions remain regarding the
lands to which federal authority extends; does federal authority
extend only to "oublic lands™ in Alaska or to any nonfederal lands
upon which fish and wildlife resources used for subsistence depend?
In addition, the question of federal powers has not been resolved;
can federal officials merely exercise closure authority or do they
have the authority to set seasons and bag-limits as well as other
administrative authority?

Officials from the Office of the Governor, the Department of Law,
and the Department of Fish and Game are exploring several options
to resolve the conflict between ANILCA and Alaska®s Constitution.
Officials are not predicting exactly when the administration”s
preferred option will be announced.



TABLE 1
EVOLUTION OF ALASKA®S SUBSISTENCE LAW

SOURCE Action DEFINITION OF SUBSISTENCE

Subsistence fishing is "(tjhe taking, fishing for or possession
of fish...for personal use and not for sale or barter, with
gillret, seine, fish wheel, long lire, or other means defined

by the Board."

Ch 131, SLA 1960 Required a $1 license for those engaging in subsistence fishing;
a license could not be issued to non-residents or to residents with

annual gross incomes exceeding $4,000; persons holding resident
commercial fishing licenses could engage in subsistence fishing.

"subsistence hunting means the taking of game animals by
a state resident for food or clothing for personal or
immediate family use;"

Ch 199, SLA 1975 Added a subsistence hunting section to statute; authorized the
(AS 16.05.255(b)] Board of Game to establish subsistence hunting areas.

(repealed by
Ch 52, SLA 1986]

"subsistence hunting means the taking of game animals by
a state resident for food or clothing for personal or
immediate family use;"

Ch 269, SLA 1976 Added language regarding subsistence hunting; provided for
[AS 16.05.257] local participation in the process used to establish subsistence

(repealed by hunting areas.
Ch 52, SLA 1986)

In Tanana Valley Sportsmen®s Association v. Alaska, the superior court

ruled that the Department of Fish & Game could not issue caribou permits

on the basis of need; this ruling helped prompt the passage of the 1978
subsistence law; criteria originally used by the Board of Game for emergency
caribou hunting regulations included dependence on the resource, proximity
to the resource, and availability of altermative resources.

Superior court
decision,

(April 1977)

Ch 151, SLA 1978 Established for the first time subsistence use as a priority use of Alaska"s ""..."subsistence uses" means the customary and froditiona! uses
in Alaska of wild, renewable resources for direct personal or

fish and wildlife resources; mandated that "whenever it is necessary

to restrict the taking of [fish and game] to assure the maintenance of family consumption as food, shelter, fiel, clothing, tools,

(fish and game) stocks.._subsistence use shall be the priority use." or transportation, for the making and selling of handicraft

If further restriction is necessary, priorities were to be set based on articles out of nonedible byproducts of fish and wildlife
resources taken for personal or family consumption, and for

the second tier criteria of "customary and direct dependence upon the
resource,” "local residency,” and “availability of altemative resources." customary trade, barter or shoring for personal or fortify
consumption;"

Established a section of subsistence hunting and fishing within the
Department of Fish & Game.

Page 1 of 5



TABLE 1 (Continued)

EVOLUTION OF ALASKA®™S SUBSISTENCE LAW

$6urce

P.L. 96-487
ANTLCA
(1980)

5 AAC 01.597
(drafted irt
December 1980)
(repealed 5/11/85,
after Madison and
initial Eluska

rulings]

5 AAC 99.010
(drafted in
December 1981)

Findings of Fact
(April 1981)

.etter to the

Sovernor of Alaska

May 1982)

5AAC 77.001(a)
Spring 1982)

ACTION

Title VIII mandates that "the taking on public lands of fish and wildlife
for nonwasteful subsistence uses smail be accorded priority over the taking
on such lands of fish and wildlife for other purposes.” Includes "rural”
as part of the definition of subsistence but does not define rural;

allows the slate to maintain management over public lands if "...the
State enacts and implements laws of general applicability which are
consistent with, and which provide for the definition, preference,

and participation specified in, sections 803, 804, and 805..."

Board of Fisheries publishes "‘characteristics of subsistence fisheries;"
states that fen characteristics should be applied "...to the communities
and to subcommunities, groups and individuals within the communities

to determine which uses are customary and traditional and therefore,
which communities are eligible for the subsistence priority."

Characteristic (B) is "a use pattern occurring in reasonable geographic
proximity to the primary residence of the community, group or individual;"

Joint Boards of Fisheries and Game publish subsistence procedures
mandating that "customary and traditional subsistence uses by rural
Alaska residents will be identified by the use of [eight criteria]...”
Criteria (4) is "the consistent harvest and use of fish or game which
is near, or reasonably accessible from, the user®s residence;"

Board of Fisheries applies ten criteria of 5 AAC 01.597 to net fisheries
of Cook Inlet and determines that the fisheries of Tyonek, English Bay
and Port Graham qualify as customary and traditional uses by satisfying
all fen criteria. The majority of those who fish with nets in Cook Inlet do

not qualify for the subsistence priority.

Secretary of the Interior certifies that the state legislative program regarding
subsistence is in compliance with ANILCA; this suspended potential
federal regulation and Ileft the state in charge of implementing ANILCA.

Board of Fisheries, under general authority of AS 16.05.251(a),
establishes "personal use" fishing as a new category to cover
persons who do not qualify for the subsistence priority.

DEFINITION OF SUBSISTENCE

"... 3ubsistence uses” means the customary and troditional uses
by rural Alaska residents of wild, renewable resources

for direct personal or family consumption as food, shelter,

flel, clothing, tools, or transportation; for the making and
selling of handicraft articles out of nonedible byproducts of
fish and wildlife resources taken for persot.jl or family
consumption; and for customary trade."

"The Board of Fisheries finds that certain customary and
traditional practices and procedures associated with the
utilization of fish in the Cook Inlet Area can be used to
identify subsistence uses."

"*_..subsistence uses are customary and traditional uses by
rural Alaska residents for food, srelter, fuel, clothing, tods,
transportation, making of handicrafts, customary frodo, barter
and sharing."

"The Board of Fisheries finds that certain customary and
traditional practices and procedures associated with the
utilization of fish in the Cook Inlet Area can be used to
identify subsistence uses."



TABLE 1 (Continued)

EVOLUTION OF ALASKA®"S SUBSISTENCE T AW

toURCE

Repeal Initiative
(1982)

Madison decision
(February 1985)

Court of appeals
Eluska decision
(April 1985)

Emergency
regulations
(July 1985)
[repealed in
July 1986]

Letter to the
Governor of Alaska
(September 1985)
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ACTION

A statewide effort to repeal the 1978 subsistence law makes itto the
ballot but fails by a substantial margin at the polls (112,000 to 80,000).

Alaska Supreme Court overturns the interpretation of the boards in
5 AAC 99.010 of "subsistence uses" os applying only to rural
residents. The court examined the definition in AS 16.05.940(23)
and the legislative history and determined that the boards did not
hove statutory authority to identify subsistence uses as rural.

Court rules that the slate has a duty to issue regulations to implement
the statutory authority for a subsistence priority; in the absence of
regulations, a "subsistence defense” can be argued (ie., ina
prosecution for a fish or game violation, it isa defense that the
taking was done for subsistence uses).

Boards of Fisheries and Game publish specific regulations govern®,g
subsistence uses; a "tier II" application and permit system was created for
hunts previously governed by registration or randon-arawing permits; point
systems were created for determining "customary and direct dependence,"
"local residency,” and "availability of altermative resources.” In many
cases, non-resident hunts were closed.

Secretary of the Interior notifies Alaska officials that the Madison

decision means Alaska is out of compliance with ANILCA; if the state

3 not in compliance by June 1, 1986, federal officials will take over
w.anagement of subsistence resources on public lands; in a letter dated
5/6/86 from an assistant secretary of the Interior to the director of the
U.S. Fish & Wildlife Service, the Secretary could assume authority over
"public lands" as defined by ANILCA, including non-Federal lands upon
which fish and wildlife resources used for subsistence depend.”™ The courts,
however, have never ruled on the extent of federal authority to manage

subsistence resources in Alaska.

DEFINITION OF SUBSISTENCE



TABLE 1 (Continued)
EVOLUTION OF ALASKA®™S SUBSISTENCE LAW

BRE Attiéhi ...

Ch 52, SLA 1986 Alaska legislature passes new subsistence law; defines "rural
area”™ as "a community or area of the state in which the
noncommercial, customary, and traditional use of fish or game
for personal or family consumption isa principal characteristic of
the economy of the community or area;"

CEANTION 6F SUIBISTENE

"subsistence uses means the noncommercial, customary and
traditional uses of wild, renewable resources by a resident
domiciled in a rural area of the state for direct personal or
family consumpHon as food, shelter, fuel, clothing* tools, or
transportation, for the making and selling of handicraft articles
out of nonedible by-products of fish and wildlife resources taken
for personal or family consumption, and for the customary
trade, barter, or sharing for personal or family consumption;"

Letter to the An assistant secretary of the Interior states that, since passage
Governor of Alaska of the 1986 subsistence law, Alaska isonce again in
(November 1986) compliance with ANILCA.

Supreme Court Court rules that A5 16.05.225(b) established subsistence uses within a
Eluska decision regulatory scheme and found no evidence of an intent to grant any personal
rignf to fake or possess game in the absence of such regulations (i.e., in a

(1986)
prosecution for a TZi or game violation, it is not a defense that the
taking was done for subsistence uses).
5 AAC 99.012 Joint Boards of Fisheries and Game publish 13 criteria to be used
(1987) to determine whether an area of Alaska is rural; criteria include

"values associated with the use of fish and game™ but not population.

Kenaitxe decision The U.S. Ninth Circuit Court of Appeals rules that the state definition
(October 1988) of "rural area™ (in Ch 52 SLA 1986) is inconsistent with Hie meaning
of the term "rural” in ANILCA; the court found that Congress used rural
in s ordinary sense to refer to areas that are "sparsely populated;"
the court refused to consider the legislative history of ANILCA in search
of a contrary meaning; the court also ruled that, after initicl certification of
compliance oy the Secretary of Interior, "ANILCA thereafter vests the power
to approve or disapprove tne state"s performance in the courts alone. [The
November 1986] letter purporting to recertify the state”s compliance with
ANILCA had no legally operative effect.”” Case remanded to the lower court

for entry of a preliminary injuction.

Page 4 of 5



TABLE 1 (Continued)
EVOLUTION OF ALASKA®"S SUBSISTENCE LAW

ACTION DEFINITION OF SUBSISTENCE

Kenaitze District court judge orders the state to elect, by May 15, 1989, whether
injunction or not itwill afford the Kenaitze Indians "on an interim basis priority over
(April 1989) all other consumptive uses for (some subsistence uses on the Kenai]"
and whether the state desires to tum over management of subsistence
resources to the federal government.

Notice to the State officials inform the court that Alaska will not, at this time,
District court tum over management of subsistence resources to the federal government.

(May 1989)

Consent preliminary Parties in the Kenaitze ease nor“é to a one-year fishery, for
injunction tho plaintiffs in the case only, uttil a permanent subsistence
(May 1989) solution can be found.

McDowell decision Alaska Supreme Court rules that "the rural preference violates
(December 1989) article VI, sections 3, 15, and 17 of the Alaska Constitution"
(ie., special privileges to take fish and wildlife are prohibited by
the Alaska Constitution); state officials begin to look for ways
to implement a subsistence priority (e.g-, amend Alaska®s constitution,
amend ANILCA, amend slate law, etc.).

Stay granted The chief justice of the Alaska Supreme Court grants the state a stay of
(January 5, 1990) the effect of the McDowell decision with respect to existing hunting and
fishing regulations; existing regulations remain in effect uitil July 1, 1990.

Petition for The State of Alaska and Alaska Federation of Natives file petitions
reconsideration requesting the supreme court to reconsider its McDowell decision;
(February 1990) the court has no time limit to rule on the petitions.

Superior court Court to rule on whether the "rural™ part of the 1986 law is severable
to rule on from the other parts to determine if the remaining parts of the law are
severability dill in effect (i.e., do subsistence uses ill have priority over other
(Spring 19907?) uses or isAlaska without a subsistence priority law altogether); os

of 2/20/90, a judge has not yet been assigned to the case.

Prepored by tbe Legislative Research Agency, February 1990 (90.166).
i
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FEDERAL SUBSISTENCE LAW

Title VIII of ANILCA declares that "the taking on public lands of fish and
wildlife for nonwasteful subsistence uses shall be accorded priority over the
taking on such lands of fish and wildlife for other purposes.'l The definition
of subsistence in ANILCA 1s essentially the same as it is in Alaska®"s 1978
subsistence priority law with one additional phrase. Congress stipulated that
subsistence means “customary and traditional uses by rural Alaska residents...”
Although "rural™ is not defined in the law, the state definition of "rural" has
been found to be out of compliance with what Congress intended in ANILCA (see
discussion of Eluska v. Alaska, below). Additional provisions of federal law
will be outlined in the context of the two court cases discussed below.

CONFLICTS BETWEEN STATE AND FEDERAL SUBSISTENCE LAW

The rulings in two recent court cases have forced the state of Alaska to examine
the conflicts between the 1986 state subsistence law and the federal subsistence
law in ANILCA. In Kenaitze v. Alaska, state and federal governments disagreed
on what was meant by the term "rural™ in ANILCA. The court ruled that the
state"s definition of rural was not consistent with what was meant by "rural"
in ANILCA. The remedy preferred by state officials to the rural definition
problem was to add the state"s definition of "rural"™ to federal statute in
ANILCA. The point became somewhat moot, however, after the McDowell decision.
In McDowell v. Alaska, the court held that a subsistence preference based on
rural residency was unconstitutional. Even without the rural definition problem
as a r.oult of Kenaitze (i.e, even if the state and federal definitions of
"rural™ were exactly the same), Alaska has a constitutional problem in that
restricting subsistence uses to rural residents--whatever "rural" is defined to
be--is not consistent with Alaska"s constitution. The "rural definition problem”
has not gone away since the McDowell decision; state officials are merely faced
with a higher order dilemma--a constitutional problem rather than a statutory
problem. The Kenaitze and McDowell cases are discussed in more detail below.

The U.S. Ninth Circuit Court Ruling in Kenaitze v. Alaska?2

The U.S. Ninth circuit court held that "the state®"s redefinition of rural does
not comport with [Section 803 of ANILCA]. Alaska has failed to enforce the
state™s subsistence priority; the state is not in compliance wivh ANILCA."

The court refused to consider the legislative history of ANILCA; it stated that
"the state argue[d] that its definition of "rural" best promote[d] ANILCA"s

The text of Title VIII of ANILCA is included as Attachment A (Alaska
National Interest Lands Conservation Act, P.L. 96-487, 94 Stat. 2422, 16 USC 8
3111 et seq.)-

2Kenaitze Indian Tribe v. State of Alaska, 860 F.2d 312 (9th Cir. 1988).
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policy of protecting the subsistence way of life...Even 1f we agreed that this

approach more clearly accomplishes the purpose behind ANILCA...Congress passes
laws, not purposes...."

The court also ruled in this case that, after initial certification of compliance
with the subsistence provisions of ANILCA by the Secretary of Interior, "ANILCA
thereafter vests the power to approve or disapprove the state®"s performance in
the courts alone. [The November 1986 letter from the assistant secretary of
Interior to the Governor of Alaska] purporting to recertify the state's
compliance with ANILCA had no legally operative effect." In other words, the
Secretary of the Interior had only one chance to certify that the state was in
compliance with ANILCA; any other determination that the state 1is out of
compliance with ANILCA must come from the courts.

The court did rule in Kenaitze that the state was out of compliance with ANILCA.
The case was then remanded to the lower court for entry of a preliminary
injunction. The lower court did not order the state to turn over management of
subsistence resources to the federal government--the court merely questioned the
state regarding its desire to turn over management of subsistence resources to
the federal government. The state expressed a desire to retain management of
fish and wildlife resources, federal officials were not eager to take over
management of subsistence resources, and the parties in the case agreed to
temporize with a one-year fishery for the plaintiffs in the case while officials
worked out a permanent subsistence solution. Officials had not arrived at a
solution to the rural definition problem when the McDowell decision, discussed
below, overshadows Kenaitze considerations.

The Alaska Supreme Court Ruling in McDowell v. Alaska3

On December 22, 1989, the Alaska Supreme Court found that "the rural preference
violates article VIIl, sections 3, 15 and 17 of the Alaska Constitution."”

Article VIIIl, section 3: The no exclusive right of fishery

"Wherever occurring in their natural state, fish, wildlife, and waters are
reserved to the people for common use."

Article VIII, section 15: The uniform application clause
"No exclusive right or special privilege of fishery shall be created or
authorized 1in the natural waters of the State. This section does not
restrict the power of the State to limit entry into any fishery for the
purposes of resource conservation, to prevent economic distress among
fishermen and those dependent upon them for a livelihood and to promote
the efficient development of aquaculture in the State."

iMcDowell v. State of Alaska, Opinion No. 3540 (Alaska, December 22, 1989).
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Article VIII, section 17: The equal rights clause
"Laws and regulations governing the use or disposal of natural resources
shall apply equally to all persons similarly situated with reference to
the subject matter and purpose to be served by the law or regulation.”

The court ruled that special privileges--such as the subsistence priority
afforded only to rural residents--are prohibited by the three articles of
Alaska®"s constitution listed above. The court specifically stated, however, that
it "[did] not imply that the constitution bars all methods of exclusion where
exclusion is required for species protection reasons [The court held] only
that the residency criterion used in the 1986 act which conclusively excludes
all urban residents from subsistence hunting and fishing regardless of their
individual characteristics [was] unconstitutional.” The court implied that a
system based on individual characteristics might better stand a constitutional
test when it stated that "[a] classification scheme employing individual
characteristics would be 1less invasive of the article VIII open access
values...than the urban-rural criterion."”

On January 5, 1990, at the request of the attorney general of Alaska, Chief
Justice Warren W. Matthews granted the state a stay until July 1, 1990 "solely
with respect to existing hunting and fishing regulations."” Existing hunting
and fishing regulations remain in effect until July 1, 1990. Without action by
the state or federal governments before July 1, 1990, the state will not be in
compliance with ANILCA because it will not be able to implement the rural
preference mandated by ANILCA.

Several questions remain regarding the impacts of the McDowell decision. The
superior court must rule on whether the rural preference part of the 1986 law
is severable from the other parts to determine 1if the remaining parts of the
law are still in effect (i.e., do subsistence uses still have priority over other
uses or is Alaska without a subsistence priority law altogether). Even if the
court determines that the entire subsistence law is no longer in effect, Alaskans
could still participate in subsistence uses but subsistence uses would not have
priority over other uses.

In the event that the state remains out of compliance with ANILCA, questions
remain concerning federal authority to manage subsistence resources. Courts have
never ruled on the extent of federal authority to manage subsistence resources

in Alaska. It is unclear to what land federal authority applies and what pov"e>s
the secretary of interior possesses.

The ANILCA states that a subsistence priority exists on "public lands™ and
defines public lands as "lands, waters and interests...situated in Alaska...the
title to which is in the United States." Expressly excluded are State a,id Native
Corporation lands. Some argue, however, that federal authority could extend
over . e "non-Federal 1lands upon which fish and wildlife resources used for
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subsistence depend.As to what powers the secretary possesses, arguments can
be made that the secretary has narrow or broad authority. Some argue that the
secretary merely has closure authority as stated in ANILCA ("The Secretary, in
performing his monitoring responsibility pursuant to section 806 and in the
exercise of his closure and other administrative authority over public
lands..."); others argue that the secretary®"s authority extends to setting
hunting seasons, bag limits, and other management actions. 1In 1986, when federal
officials prepared a draft plan for "takeover™ of management of subsistence
resources5, they included only "federally owned lands"™ and included restrictions
on hunting seasons, bag limits, gear specifications, etc.

RESOLUTION OF CONFLICTS: ALASKA®S OPTIONS AFTER “KIX]jiL

In the two months since the McDowell decision, many Alaskans have thought about
ways to resolve the conflicts between ANILCA and the state constitution. A
complete analysis of all possible options is beyond the scope of this memorandum;
included for your review as Attachment B, however, are a sample of written
opinions on ways the state could proceed in response to McDowell.6

At least two categories of response to McDowell are immediately apparent: amend
ANILCA to repeal the rural preference or amend the state constitution to allow
for a rural preference. Attorneys from the Alaska Department of Law are
analyzing the following nine possible courses of action that Alaska officials
might take to resolve the conflict between Alaska®"s constitution and subsistence
provisions in ANILCA:

1) ask the Alaska Supreme Court to reconsider its decision in McDowell7!

Tetter from an assistant secretary of the Interior to the director of the
U.S. Fish and Wildlife Service (May 6, 1986).

SFederal Subsistence Resource Management Program, Draft, (1986).

included are the opinions of Robert E. Price (a former assistant attorney
general for the state of Alaska); Gregory P. Cook (private attorney in Douglas,
Alaska); John W. Katz (director of the Alaska Governor®"s office 1in Washington,
DC); the Association of Village Council Presidents; Senator Ted Stevens (from
informal comments during the Senator®s visit to Juneau in January 1990); the
United Fishermen of Alaska; Representative Dick Shultz; and Bill Caldwell (Alaska
Legal Services). This author has made no attempt to pick which opinions to

include as attachments; all written opinions in the possession of this agency
are included.

Ton February 9, 1990, the State of Alaska and the Alaska Federation of

Natives filed petitions requesting the supreme court to reconsider its McDowell
decision.
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2) amend Alaska®"s constitution to authorize a subsistence priority for rural
residents;

3) amend ANILCA to eliminate the federal subsistence priority for rural
residents;

4) amend state law to provide a subsistence priority to state residents most
dependent on fish and wildlife, then amend ANILCA to conform to state law;

5) amend ANILCA to preempt state law as necessary to grant rural residents
a subsistence priority statewide;

6) interpret section 804 of ANILCA as preempting state law on federal lands

(as those may ultimately be defined by the courts), with implementation
carried out by state officials;

7) challenge the ANILCA subsistence priority for rural residents and/or
Congress”™ power to require such a priority on constitutional grounds;

8) seek cooperative agreements with the secretaries of Interior and
Agriculture under which the ANILCA priority would be implemented by thenm,

perhaps only through closure authority to avoid dual management of the
resource; and

9) use current management tools--seasons, bag limits, same-day (or even two-

day) airborne prohibitions, etc.--creatively to benefit those most
dependent on fish and wildlife.

Additional possible state responses to McDowell include amending Alaska"s
constitution and ANILCA to allow for a subsistence priority for Alaska Natives;
establishing a system based on individual need “or subsistence resources (this
option would also require amendments to ANILCA); removing rural preference in
ANILCA and enact a state statute which provides subsistence preference based on
income, customary use, or other relevant factors; and returning management of
subsistence resources to federal authorities, as provided in ANILCA.

I hope you find this information useful. If you would 1like additional
information, please do not hesitate to call this office.

Attachments





