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M E M O R A N D U M

T O :  O l i v e r  B u r r i s ,  P r e s i d e n t
A L A S K A  F I S H  A N D  W I L D L I F E  F E D E R A T I O N  A N D  
O U T D O O R  C O U N C I L ,  INC.

F R O M :  P a u l  A. L e n z i n i
P i e r r e  J. L a F o r c e

R E :

W I L K I N S O N ,  B A R K E R ,  K N A U E R  & Q U I N N  
W a s h i n g t o n ,  D . C .

A N I L C A  a n d  t h e  P r o p e r t y  C l a u s e  — • E x t e n s i o n  o f  
F e d e r a l  W i l d l i f e  J u r i s d i c t i o n  O v e r  N o n - F e d e r a l  L a n d s

E X E C U T I V E  S U M M A R Y

I S S U E :  M a y  t h e  F e d e r a l  G o v e r n m e n t  e x e r c i s e  r e g u l a t o r y  a u t h o r i ­
t y  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  S t a t e  a n d  
p r i v a t e  l a n d s  a n d  w a t e r s  u p o n  i m p l e m e n t a t i o n  o f  a 
s u b s i s t e n c e  p r o g r a m  u n d e r  T i t l e  V I I I  of A N I L C A ?

A P P L I C A B L E
L E G A L
A U T H O R I T I E S : P r o p e r t y  C l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

(Art. IV, S e c t i o n  3); A N I L C A .

D I S C U S S I O N : U n d e r  t h e  P r o p e r t y  C l a u s e  o f  t h e  U n i t e d  S t a t e s

C o n s t i t u t i o n ,  C o n g r e s s  i s  e m p o w e r e d  t o  e x t e n d  
f e d e r a l  r e g u l a t o r y  a u t h o r i t y  o v e r  f e d e r a l l y - o w n e d  l a n d s  
a n d  a c t i v i t i e s  t h e r e o n ,  t o  t h e  e x c l u s i o n  o f  s t a t e  law. 
T h e  P r o p e r t y  C l a u s e  p o w e r  h a s  b e e n  i n t e r p r e t e d  l i b e r ­
a l l y  b y  t h e  f e d e r a l  c o u r t s ,  a n d  i t  h a s  b e e n  h e l d  t o  

e x t e n d  t o  m a n a g e m e n t  o f  w i l d l i f e  o n  f e d e r a l  l a n d s .  T h e  
P r o p e r t y  C l a u s e  p o w e r  i s  v e s t e d  i n  t h e  C o n g r e s s ,  w h i c h  

m u s t  a c t  a f f i r m a t i v e l y ,  t h r o u g h  l e g i s l a t i o n ,  t o  e x e r ­
c i s e  t h e  p o w e r .

I n  A N I L C A ,  C o n g r e s s ,  in e x e r c i s e  o f  t h e  P r o p e r t y  C l a u s e  
p o w e r ,  e s t a b l i s h e d  a s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  f o r  
f e d e r a l  l a n d s  i n  A l a s k a .  W h i l e  i t  w a s  a n t i c i p a t e d  t h a t  
t h e  S t a t e  w o u l d  m a n a g e  f o r  s u b s i s t e n c e  c o n s i s t e n t  w i t h  
t h e  s u b s t a n t i v e  a n d  p r o c e d u r a l  p r o v i s i o n s  o f  A N I L C A ,  
p r o v i s i o n  w a s  m a d e  f o r  a f e d e r a l  t a k e o v e r  o f  s u b s i s ­
t e n c e  m a n a g e m e n t  i f  t h e  S t a t e  f a i l e d  t o  d o  so. A N I L C A  
m a k e s  n o  p r o v i s i o n  f o r  e x t e n s i o n  o f  f e d e r a l  r e g u l a t o r y  
p o w e r  o v e r  n o n - f e d e r a l  l a n d s  a n d  w a t e r s ,  n o r  d o e s  i t  

c o n t a i n  l e g i s l a t i v e  f i n d i n g s  o r  p u r p o s e  s u p p o r t i n g  o r
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m a n d a t i n g  f e d e r a l  r e g u l a t o r y  c o n t r o l  o v e r  f i s h  a n d  
w i l d l i f e  m a n a g e m e n t  o f  n o n - f e d e r a l  l a n d s  a n d  w a t e r s  in 
f u r t h e r a n c e  o f  t h e  A N I L C A  s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  
o n  f e d e r a l  l a n d s .

W e  c o n c l u d e  t h a t  C o n g r e s s  h a s  n o t  e x e r t e d  its P r o p e r t y  
C l a u s e  p o w e r  i n  A N I L C A  s o  a s  t o  a u t h o r i z e  an e x t e n s i o n  
o f  f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  to S t a t e  a n d  
p r i v a t e  l a n d s  a n d  w a t e r s  in A l a s k a ,  e v e n  a f t e r  t h e  
F e d e r a l  G o v e r n m e n t  a s s u m e s  a d m i n i s t r a t i o n  of t h e  A N I L C A  
s u b s i s t e n c e  m a n a g e m e n t  s y s t e m .

* * * * *
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I N T R O D U C T I O N

T h i s  m e m o r a n d u m  a d d r e s s e s  t h e  i s s u e  w h e t h e r ,  p u r s u a n t  

t o  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  

( " A N I L C A " )  , t h e  F e d e r a l  G o v e r n m e n t  m a y  e x e r c i s e  r e g u l a t o r y  

a u t h o r i t y  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  n o n - f e d e r a l  

( S t a t e  a n d  p r i v a t e )  l a n d s  a n d  w a t e r s  i n  A l a s k a ,  u p o n  a s s u m p t i o n  

b y  f e d e r a l  o f f i c i a l s  of a d m i n i s t r a t i o n  o f  t h e  s u b s i s t e n c e  m a n a g e ­

m e n t  s y s t e m .  S u b s u m e d  i n  t h i s  q u e s t i o n  i s  w h e t h e r  t h e  P r o p e r t y  

C l a u s e  o f  t h e  U. S. C o n s t i t u t i o n  p e r m i t s  t h e  F e d e r a l  G o v e r n m e n t  

t o  e x e r c i s e  p o l i c e  p o w e r  o v e r  n o n - f e d e r a l  l a n d s  a n d  w a t e r s  a n d  

a c t i v i t i e s  t h e r e o n .

W e  c o n c l u d e ,  u l t i m a t e l y ,  t h a t ,  i n  o u r  o p i n i o n ,  A N I L C A  

d o e s  n o t  c o n s t i t u t e  or c o n t a i n  a g r a n t  o f  r e g u l a t o r y  a u t h o r i t y  

p e r m i t t i n g  f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  on n o n - f e d e r a l



l a n d s  a n d  w a t e r s  i n  A l a s k a .  I n  r e a c h i n g  t h a t  c o n c l u s i o n ,  w e  h a v e  

c o n s i d e r e d  (a) t h e  n a t u r e  o f  t h e  P r o p e r t y  C l a u s e  a n d  t h e  s c o p e  o f  

c o n g r e s s i o n a l  p o w e r  g r a n t e d  t h e r e b y ,  a s  e x p l a i n e d  b y  t h e  S u p r e m e  

C o u r t  a n d  o t h e r  f e d e r a l  c o u r t s ,  a n d  (b) t h e  t e x t  a n d  l e g i s l a t i v e  

h i s t o r y  o f  A N I L C A  i n s o f a r  a s  t h e s e  b e a r  o n  t h e  i s s u e  o f  f e d e r a l  

i n v o l v e m e n t  i n  t h e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  in A l a s k a .

T h e  a n a l y s i s  s e t  f o r t h  h e r e i n  f o l l o w s  t h a t  o r d e r ,  i . e . . f i r s t ,  a 

d i s c u s s i o n  o f  t h e  P r o p e r t y  C l a u s e  i m p l i c a t i o n s ,  a n d ,  s e c o n d ,  a n  

a n a l y s i s  o f  A N I L C A  a n d  its l e g i s l a t i v e  h i s t o r y .

I. T h e  P r o p e r t y  C l a u s e

A r t i c l e  IV, S e c t i o n  3, C l a u s e  2 o f  t h e  U. S. C o n s t i t u ­

t i o n  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :

T h e  C o n g r e s s  s h a l l  h a v e  P o w e r  t o  d i s p o s e  o f  
a n d  m a k e  a l l  n e e d f u l  R u l e s  a n d  R e g u l a t i o n s  
r e s p e c t i n g  t h e  T e r r i t o r y  o r  o t h e r  P r o p e r t y  
b e l o n g i n g  t o  t h e  U n i t e d  S t a t e s  ....

T h i s  l a n g u a g e  h a s  b e e n  i n t e r p r e t e d  b y  t h e  S u p r e m e  C o u r t  t o  c o n f e r

p l e n a r y  a u t h o r i t y  o n  C o n g r e s s  t o  e x e r c i s e  l e g i s l a t i v e  a u t h o r i t y

o v e r  f e d e r a l  l a n d s  a n d  m a t t e r s  a f f e c t i n g  t h o s e  l a n d s .  K l e p p e  v.

N e w  M e x i c o . 4 2 6  U . S .  529 (197 6) . J'c i s  a l s o  c l e a r  t h a t  t h e

P r o p e r t y  C l a u s e  is n o t  s e l f - e x e c u t i u g ;  C o n g r e s s  i t s e l f  m u s t

d e t e r m i n e  w h e t h e r  t o  e x e r c i s e  t h i s  p o w e r .  K i r k p a t r i c k  O i l  & G a s

Co. v. U n i t e d  S t a t e s . 6 7 5  F . 2 d  1 1 2 2 ,  1 1 2 4  ( 1 0 t h  C i r .  1 9 8 2 ) .  S e e

a l s o  C a l i f o r n i a  C o a s t a l  C o m m fn  v. G r a n i t e  R o c k  C o . . 4 8 0  U . S .  5 7 2

( 1 987) ( e v e n  w h e r e  p o w e r  e x i s t s  t o  a c t  u n d e r  t h e  P r o p e r t y  C l a u s e ,

i n q u i r y  m u s t  b e  m a d e  w h e t h e r  C o n g r e s s  h a s  e x e r c i s e d  t h a t  p o w e r ) .
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R e c e n t  f e d e r a l  c a s e s ,  c o n s i d e r i n g  t h e  i m p l i c a t i o n s  o f  

P r o p e r t y  C l a u s e  a u t h o r i t y ,  h a v e  c o n f i r m e d  t h a t  C o n g r e s s '  p o w e r  

o v e r  f e d e r a l  l a n d s  is w i t h o u t  l i m i t a t i o n ,  a n d  t h a t ,  i n  e x e r c i s e  

o f  s u c h  p o w e r ,  c o n g r e s s i o n a l  e n a c t m e n t s  m a y  i m p a c t  o n  n o n - f e d e r a l  

l a n d s  a n d  a c t i v i t i e s  t h e r e o n .  T h e  m o s t  p r o m i n e n t  o f  t h e s e  c a s e s  

w a s  K l e p p e  v. N e w  M e x i c o . 4 2 6  U . S .  5 2 9  ( 1 9 7 6 ) .  T h e r e ,  t h e  S u ­

p r e m e  C o u r t  c o n s i d e r e d  t h e  c o n s t i t u t i o n a l i t y  o f  a f e d e r a l  s t a t u t e  

d e s i g n e d  t o  p r o t e c t  w i l d  h o r s e s  a n d  b u r r o s  o n  f e d e r a l  l a n d s .  I n  

t h a t  e n a c t m e n t ,  C o n g r e s s '  s t a t e d  p u r p o s e  w a s  t o  p r o t e c t  w i l d  

h o r s e s  a n d  b u r r o s  o n  p u b l i c  l a n d s  f r o m  c a p t u r e ,  h a r a s s m e n t  a n d  

d e a t h .  C o n g r e s s  h a d  a l s o  c o m m i t t e d  t h e s e  a n i m a l s  t o  t h e  j u r i s ­

d i c t i o n  o f  f e d e r a l  o f f i c i a l s ,  w h o  w e r e  d i r e c t e d  t o  p r o t e c t  t h e  

a n i m a l s  a s  c o m p o n e n t s  o f  t h e  p u b l i c  l a n d s .  F u r t h e r ,  t h e  s t a t u t e  

f o u n d  t h a t  t h e s e  a n i m a l s  a r e  a n  i n t e g r a l  p a r t  o f  t h e  n a t u r a l  

s y s t e m  o f  p u b l i c  l a n d s ,  a n d  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  s t a t ­

u t e  c o n t a i n e d  f i n d i n g s  t h a t  m a n a g e m e n t  o f  t h e s e  a n i m a l s  w a s  

n e c e s s a r y  f o r  t h e  a c h i e v e m e n t  o f  e c o l o g i c a l  b a l a n c e  o n  t h e  p u b l i c  

l a n d s .

C o n s i d e r i n g  t h i s  c o n g e r i e s  o f  l e g i s l a t i v e  d e t e r m i n a ­

t i o n s  a n d  f i n d i n g s ,  t h e  S u p r e m e  C o u r t  c o n c l u d e d  t h a t  t h e  c o n ­

s t i t u t i o n a l  c h a l l e n g e  w a s  w i t h o u t  m e r i t .  I n  d o i n g  so, t h e  C o u r t  

n o t e d  t h a t  d e t e r m i n a t i o n s  u n d e r  t h e  P r o p e r t y  C l a u s e  w e r e  e n ­

t r u s t e d  p r i m a r i l y  t o  t h e  j u d g m e n t  o f  C o n g r e s s  (id. a t  536) a n d  

t h a t  c o u r t s  h a d  a c c o r d e d  t h a t  c o n g r e s s i o n a l  p o w e r  a n  e x p a n s i v e  

r e a d i n g .  Id. a t  539. T h e  C o u r t  t h e n  n o t e d  t h a t  i t s  p r e c e d e n t s
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h a d  e s t a b l i s h e d  " t h a t  t h e  p o w e r  g r a n t e d  b y  t h e  P r o p e r t y  C l a u s e  is

b r o a d  e n o u g h  t o  r e a c h  b e y o n d  t e r r i t o r i a l  l i m i t s . "  Id. a t  5 3 8 . ^

I n  f u r t h e r  e x p l a n a t i o n  o f  t h e  s c o p e  o f  c o n g r e s s i o n a l

a u t h o r i t y ,  t h e  C o u r t  i n  K l e p p e  s t a t e d :

[ T ] h e  C l a u s e ,  i n  b r o a d  t e r m s ,  g i v e s  C o n g r e s s  
t h e  p o w e r  t o  d e t e r m i n e  w h a t  a r e  " n e e d f u l "  
r u l e s  " r e s p e c t i n g "  t h e  p u b l i c  l a n d s . . . .  A n d  
w h i l e  t h e  f u r t h e s t  r e a c h e s  o f  t h e  p o w e r  
g r a n t e d  b y  t h e  P r o p e r t y  C l a u s e  h a v e  n o t  b e e n  
d e f i n i t i v e l y  r e s o l v e d ,  w e  h a v e  r e p e a t e d l y  
o b s e r v e d  t h a t  " [ t ] h e  p o w e r  o v e r  t h e  p u b l i c  
l a n d  t h u s  e n t r u s t e d  t o  C o n g r e s s  is w i t h o u t  
l i m i t a t i o n s .  [Id. a t  5 3 9 . ]

T h e  C o u r t  t h e n  d e s c r i b e d  t h e  n a t u r e  o f  t h e  p o w e r  c o n ­

f e r r e d  u p o n  t h e  C o n g r e s s  b y  t h e  P r o p e r t y  C l a u s e  a s  f o l l o w s :

I n  s h o r t ,  C o n g r e s s  e x e r c i s e s  t h e  p o w e r s  b o t h  
o f  a p r o p r i e t o r  a n d  o f  a l e g i s l a t u r e  o v e r  t h e  
p u b l i c  d o m a i n . . . .  A l t h o u g h  t h e  P r o p e r t y  
C l a u s e  d o e s  n o t  a u t h o r i z e  " a n  e x e r c i s e  o f  a 

g e n e r a l  c o n t r o l  o v e r  p u b l i c  p o l i c y  in a 
S t a t e " ,  i t  d o e s  p e r m i t  " a n  e x e r c i s e  o f  t h e  
c o m p l e t e  p o w e r  w h i c h  C o n g r e s s  h a s  o v e r  p a r ­
t i c u l a r  p u b l i c  p r o p e r t y  e n t r u s t e d  t o  i t . " . . .
I n  o u r  v i e w ,  t h e  " c o m p l e t e  p o w e r "  t h a t  C o n ­
g r e s s  h a s  o v e r  p u b l i c  l a n d s  n e c e s s a r i l y  i n­
c l u d e s  t h e  p o w e r  t o  r e g u l a t e  a n d  p r o t e c t  t h e  
w i l d l i f e  l i v i n g  t h e r e .  [Id. a t  5 4 0 - 4 1 . ]

T h e  C o u r t  f i n a l l y  h e l d  t h a t ,  u p o n  e x e r c i s e  o f  P r o p e r t y

C l a u s e  p o w e r ,  a n y  c o n f l i c t i n g  s t a t e  r e g u l a t i o n  m u s t  s u c c u m b .

A b s e n t  c o n s e n t  o r  c e s s i o n  a S t a t e  u n d o u b t e d l y  
r e t a i n s  j u r i s d i c t i o n  o v e r  f e d e r a l  l a n d s  w i t h ­
i n  i t s  t e r r i t o r y ,  b u t  C o n g r e s s  e q u a l l y  s u r e l y  
r e t a i n s  p o w e r  t o  e n a c t  l e g i s l a t i o n  r e s p e c t i n g  
t h o s e  l a n d s  p u r s u a n t  t o  t h e  P r o p e r t y  

C l a u s e . . . .  A n d  w h e n  C o n g r e s s  s o  a c t s ,  t h e  
f e d e r a l  l e g i s l a t i o n  n e c e s s a r i l y  o v e r r i d e s

S e e ,  e . g .  . U n i t e d  S t a t e s  v. A l f o r d . 2 7 4  U . S .  264,. 2 6 7  (1926) 

w h e r e  t h e  C o u r t  o b s e r v e d :  " C o n g r e s s  m a y  p r o h i b i t  t h e  d o i n g
o f  a c t s  u p o n  p r i v a t e l y  o w n e d  l a n d s  t h a t  i m p e r i l  t h e  p u b l i c l y  
o w n e d  f o r e s t s . "
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c o n f l i c t i n g  S t a t e  l a w s  u n d e r  t h e  S u p r e m a c y  
C l a u s e .  [Id. a t  5 4 3 . ]

T h e  S u p r e m e  C o u r t  in K l e o o e  r e s e r v e d  t h e  q u e s t i o n  o f

t h e  r e a c h  o f  f e d e r a l  p o w e r  u n d e r  t h e  P r o p e r t y  C l a u s e  t o  n o n -

f e d e r a l  l a n d s  a n d  a c t i v i t i e s  t h e r e o n :

W h i l e  i t  i s  c l e a r  t h a t  r e g u l a t i o n s  u n d e r  t h e  
P r o p e r t y  C l a u s e  m a y  h a v e  s o m e  e f f e c t  o n  p r i ­
v a t e  l a n d s  n o t  o t h e r w i s e  u n d e r  f e d e r a l  c o n ­
t r o l , . . .  w e  d o  n o t  t h i n k  i t  a p p r o p r i a t e  i n  
t h i s  d e c l a r a t o r y  j u d g m e n t  p r o c e e d i n g  t o  d e ­
t e r m i n e  t h e  e x t e n t ,  if a n y ,  t o  w h i c h  t h e  
P r o p e r t y  C l a u s e  e m p o w e r s  C o n g r e s s  t o  p r o t e c t  
a n i m a l s  o n  p r i v a t e  l a n d s . . . .  [Id. a t  5 4 6 . ]

T h e  q u e s t i o n  l e f t  u n a n s w e r e d  b y  t h e  S u p r e m e  C o u r t  h a s  

b e e n  a d d r e s s e d  b y  l o w e r  f e d e r a l  c o u r t s ,  a n d  u n i f o r m l y  r e s o l v e d  in 

f a v o r  o f  t h e  e x e r c i s e  o f  c o n g r e s s i o n a l  p o w e r .  I n  M i n n e s o t a  e x  

r e l .  A l e x a n d e r  v. B l o c k . 6 6 0  F . 2 d  1 2 4 0  ( 8 t h  C i r .  1 9 8 1 ) ,  c e r t ,  

d e n i e d . 4 5 5  U . S .  1 0 0 7  (1982) t h e  c o u r t  c o n s i d e r e d  t h e  c o n s t i t u ­

t i o n a l i t y  o f  c e r t a i n  p r o v i s i o n s  o f  t h e  B o u n d a r y  W a t e r s  C a n o e  A r e a  

W i l d e r n e s s  A c t  a s  a p p l i e d  t o  c e r t a i n  n o n - f e d e r a l  l a n d s  a n d  

w a t e r s .  S p e c i f i c a l l y ,  t h a t  s t a t u t e  p r o h i b i t e d  m o t o r i z e d  t r a n s ­

p o r t a t i o n  w i t h i n  t h e  B o u n d a r y  W a t e r s  C a n o e  A r e a  W i l d e r n e s s .  T h e  

S t a t e  o f  M i n n e s o t a  c o n t e n d e d  t h a t  C o n g r e s s  h a d  n o  p o w e r  t o  i m p o s e  

t h o s e  p r o h i b i t i o n s  o n  n o n - f e d e r a l  l a n d s  a n d  w a t e r s  w i t h i n  t h e  

W i l d e r n e s s .  ( T h e  U n i t e d  S t a t e s  o w n e d  s o m e  90 p e r c e n t  o f  t h e  l a n d  

w i t h i n  t h e  W i l d e r n e s s ;  t h e  S t a t e  o w n e d  m o s t  o f  t h e  r e m a i n d e r  a n d  

a l l  o f  t h e  b e d s  o f  l a k e s  a n d  r i v e r s  w i t h i n  t h e  W i l d e r n e s s . - 7)
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T h e  U n i t e d  S t a t e s  h a d  t i t l e  t o  9 2 0 , 0 0 0  a c r e s  o f  l a n d ,  w h i l e  
t h e  S t a t e  o w n e d  1 2 1 , 0 0 0  a c r e s  o f  l a n d  a n d  1 6 1 , 0 0 0  a c r e s  o f  
l a k e  a n d  r i v e r  b e d s .



T h e  E i g h t h  C i r c u i t  f i r s t  n o t e d  t h a t  i t  w a s  c a l l e d  u p o n

t o  d e c i d e  t h e  q u e s t i o n  l e f t  o p e n  in K l e p p e . v i z . . " t h e  s c o p e  o f

C o n g r e s s ’ P r o p e r t y  C l a u s e  p o w e r  a s  a p p l i e d  t o  a c t i v i t y  o c c u r r i n g

o f f  f e d e r a l  l a n d . "  Id. a t  1 2 4 8 .  T h e  c o u r t  t h e n  n o t e d  t h a t  t h e

P r o p e r t y  C l a u s e  w a s  t o  b e  a c c o r d e d  a l i b e r a l  c o n s t r u c t i o n :

T h e  C o u r t  i n  K l e p p e . h o w e v e r ,  r e j e c t e d  a n y  
n a r r o w  c o n s t r u c t i o n  o f  t h e  P r o p e r t y  C l a u s e ,  
h o l d i n g  t h a t  C o n g r e s s  p o s s e s s e d  f u l l  l e g i s ­
l a t i v e / p o l i c e  p o w e r  o v e r  a c t i v i t i e s  o c c u r r i n g  
o n  f e d e r a l  p r o p e r t y . I n  o t h e r  w o r d s ,  a n y  
c o n d u c t  t a k i n g  p l a c e  o n  U n i t e d  S t a t e s  l a n d  
m a y  b e  s u b j e c t  t o  c o n g r e s s i o n a l  a u t h o r i t y ,  
r e g a r d l e s s  o f  i t s  r e l a t i o n s h i p  t o  t h a t  l a n d .
[Id. a t  1 2 4 8  n . 16.]

T h e  c o u r t  o b s e r v e d  t h a t  t h e  S u p r e m e  C o u r t  h a d  a c k n o w l e d g e d  i n

K l e p p e  t h a t  r e g u l a t i o n  u n d e r  t h e  P r o p e r t y  C l a u s e  m a y  h a v e  s o m e

e f f e c t  o n  n o n - f e d e r a l  l a n d s :

U n d e r  t h i s  a u t h o r i t y  t o  p r o t e c t  p u b l i c  l a n d ,

C o n g r e s s '  p o w e r  m u s t  e x t e n d  t o  r e g u l a t i o n  o f  
c o n d u c t  o n  o r  o f f  t h e  p u b l i c  l a n d  t h a t  w o u l d  
t h r e a t e n  t h e  d e s i g n a t e d  p u r p o s e  o f  f e d e r a l  
l a n d s .  [Id. a t  1 2 4 9 . ]

I n  t h a t  v e i n ,  t h e  c o u r t  h e l d  t h a t  C o n g r e s s  h a d  t h e  p o w e r  t o  

d e d i c a t e  f e d e r a l  l a n d s  f o r  p a r t i c u l a r  p u r p o s e s ,  a n d ,  a s  a n e c e s ­

s a r y  i n c i d e n t  t o  t h a t  p o w e r ,  m u s t  h a v e  t h e  a b i l i t y  t o  i n s u r e  t h a t  

l a n d s  b e  p r o t e c t e d  a g a i n s t  i n t e r f e r e n c e  w i t h  t h e  i n t e n d e d  

p u r p o s e s  o f  t h o s e  l a n d s .  Id. a t  1249.

F i n a l l y ,  t h e  c o u r t  i n  t h e  B o u n d a r y  W a t e r s  c a s e  n o t e d  

t h a t ,  i n  o r d e r  f o r  P r o p e r t y  C l a u s e  a u t h o r i t y  v a l i d l y  t o  e x t e n d  t o  

n o n - f e d e r a l  l a n d s  a n d  a c t i v i t i e s ,  t h e r e  m u s t  b e  a d e m o n s t r a t e d  

s h o w i n g  t h a t  t h e s e  n o n - f e d e r a l  a c t i v i t i e s  w i l l  o r  m a y  i m p a c t  o n  

t h e  f e d e r a l  l a n d s .
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C o n g r e s s  h a s  n o  p l e n a r y  a u t h o r i t y  o v e r  c o n ­
d u c t  o n  n o n - f e d e r a l  l a n d , ... r a t h e r , C o n g r e s s  
m u s t  d e m o n s t r a t e  a n e x u s  b e t w e e n  t h e  r e g u ­
l a t e d  c o n d u c t  a n d  t h e  f e d e r a l  l a n d ,  e s t a b ­
l i s h i n g  t h a t  t h e  r e g u l a t i o n s  a r e  n e c e s s a r y  t o  
p r o t e c t  f e d e r a l  p r o p e r t y .  [Id. a t  1 2 4 9  
n . 18. ]

A n o t h e r  E i g h t h  C i r c u i t  r u l i n g ,  U n i t e d  S t a t e s  v. B r o w n . 

552 F .2d 8 1 7  ( 8 t h  C i r . ) ,  c e r t ,  d e n i e d . 4 3 1  U . S .  9 4 9  ( 1 9 7 7 ) ,  i n­

v o l v e d  r e v i e w  o f  a c o n v i c t i o n  f o r  v i o l a t i o n  o f  a N a t i o n a l  P a r k  

S e r v i c e  r e g u l a t i o n  p r o h i b i t i n g  f i r e a r m s  a n d  h u n t i n g  i n  a n a t i o n a l  

p a r k .  T h e  d e f e n d a n t  h a d  b e e n  a r r e s t e d  i n  n o n - f e d e r a l  w a t e r s  

w i t h i n  t h e  p a r k .  T h e  c o u r t  f i r s t  f o u n d  t h a t  a c o n g r e s s i o n a l  

i n t e n t  t o  e x e r c i s e  r e g u l a t o r y  j u r i s d i c t i o n  o v e r  t h e  w a t e r s  w i t h i n  

t h e  p a r k  w a s  c l e a r l y  d e m o n s t r a t e d  i n  t h e  s t a t u t e .  Id. a t  8 2 0 .

T h e  c o u r t  a l s o  f o u n d  t h a t  h u n t i n g  o n  w a t e r s  w i t h i n  t h e  p a r k  c o u l d

s i g n i f i c a n t l y  i n t e r f e r e  w i t h  t h e  u s e  o f  t h e  p a r k  a n d  t h e  p u r p o s e  

f o r  w h i c h  i t  w a s  e s t a b l i s h e d .  I t  c o n c l u d e d  t h a t  b e c a u s e  h u n t i n g  

o c c u r r e d  i n  c l o s e  p r o x i m i t y  t o  a d j a c e n t  p a r k  l a n d s ,  t h e  p o t e n t i a l  

d a n g e r  o f  u n w a r r a n t e d  i n t r u s i o n  o n  p u b l i c  l a n d s ,  i n j u r y  t o  p a r k  

u s e r s  a n d  d i s r u p t i o n  o f  w i l d l i f e  m i g r a t i o n  p a t t e r n s  c o u l d  

a d v e r s e l y  i m p a c t  t h e  f e d e r a l  l a n d s .  I t  w a s  a l s o  n o t e d  t h a t  t h e  

f e d e r a l  p a r k  l a n d s  a d j a c e n t  t o  n o n - f e d e r a l  w a t e r s  c o u l d  b e  e x ­

p o s e d  t o  u s e s  p r o s c r i b e d  o n  p a r k  l a n d s .

T h e  c o u r t  i n  B r o w n  a l s o  n o t e d  t h a t  i t  w a s  p r e s e n t e d

w i t h  t h e  q u e s t i o n  l e f t  u n a n s w e r e d  i n  K l e p p e . v i z . . " w h e t h e r  t h e

P r o p e r t y  C l a u s e  e m p o w e r s  t h e  U n i t e d  S t a t e s  t o  e n a c t  r e g u l a t o r y  

l e g i s l a t i o n  p r o t e c t i n g  f e d e r a l  l a n d s  f r o m  i n t e r f e r e n c e  o c c u r r i n g  

o n  n o n - f e d e r a l  p u b l i c  l a n d s . . . . 11 Id. a t  8 2 2 .  R e l y i n g  o n  t h e
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r e c o g n i t i o n  in K l e p p e  t h a t  t h e  P r o p e r t y  C l a u s e  w a s  b r o a d  e n o u g h

t o  h a v e  e x t r a - t e r r i t o r i a l  e f f e c t ,  i t  w a s  h e l d :

T h e  c r u c i a l  q u e s t i o n  is w h e t h e r  f e d e r a l  r e g u ­
l a t i o n  c a n  b e  d e e m e d  " n e e d f u l "  p r e s c r i p t i o n s  
" r e s p e c t i n g "  t h e  p u b l i c  l a n d s .  T h i s  d e t e r m i ­

n a t i o n  is p r i m a r i l y  e n t r u s t e d  t o  t h e  j u d g m e n t  
o f  C o n g r e s s ,  a n d  c o u r t s  e x e r c i s i n g  j u d i c i a l  
r e v i e w  h a v e  s u p p o r t e d  a n  e x p a n s i v e  r e a d i n g  o f  
t h e  P r o p e r t y  C l a u s e . . . .  I n  l i g h t  o f  t h e s e  

g e n e r a l  s t a n d a r d s ,  w e  v i e w  t h e  c o n g r e s s i o n a l  
p o w e r  o v e r  f e d e r a l  l a n d s  t o  i n c l u d e  t h e  a u ­
t h o r i t y  t o  r e g u l a t e  a c t i v i t i e s  o n  n o n - f e d e r a l  
p u b l i c  w a t e r s  i n  o r d e r  t o  p r o t e c t  w i l d l i f e  
a n d  v i s i t o r s  o n  t h e  l a n d s .  [Id. a t  8 2 2 . ]

F i n a l l y ,  i n  F r e e  E n t e r p r i s e  C a n o e  R e n t e r s  A s s ' n  v.

W a t t . 5 4 9  F . S u p p .  2 5 2  ( E . D . M o  1 9 8 2 ) ,  a f f » d . 7 1 1  F . 2 d  8 5 2  (8 t h  

C i r .  1 9 8 3 ) ,  t h e  c o u r t  c o n s i d e r e d  t h e  v a l i d i t y  o f  a f e d e r a l  r e g u ­

l a t i o n  p r o h i b i t i n g  c a n o e  r e n t a l  a c t i v i t i e s  w i t h o u t  a p e r m i t  

w i t h i n  t h e  b o u n d a r i e s  o f  t h e  O z a r k  N a t i o n a l  S c e n i c  R i v e r w a y s ,  

i n s o f a r  a s  t h a t  r e g u l a t i o n  a p p l i e d  t o  a c t i v i t i e s  o n  n o n - f e d e r a l  

l a n d s  w i t h i n  t h e  R i v e r w a y s .  T h e  P a r k  S e r v i c e  r e g u l a t i o n  h a d  b e e n  

a d o p t e d  a f t e r  a s t u d y  s h o w e d  a n e e d  f o r  t h e  F e d e r a l  G o v e r n m e n t  t o  

e x e r t  g r e a t e r  c o n t r o l  o v e r  c a n o e  r e n t a l  o p e r a t i o n s  w i t h i n  t h e  

R i v e r w a y s .  T h e  d i s t r i c t  c o u r t  h e l d  t h a t  i s s u a n c e  o f  t h e  r e g u l a ­

t i o n  a n d  a p p l i c a t i o n  t h e r e o f  t o  a c t i v i t i e s  o n  n o n - f e d e r a l  l a n d s  

c o n s t i t u t e d  a n  a p p r o p r i a t e  e x e r c i s e  o f  t h e  P r o p e r t y  C l a u s e .  T h e  

d i s t r i c t  c o u r t  r e l i e d  o n  t h e  " e x p a n s i v e  r e a d i n g "  o f  t h e  P r o p e r t y  

C l a u s e  g i v e n  b y  t h e  S u p r e m e  C o u r t .  5 4 9  F . S u p p .  a t  2 6 2 .  T h e  

c o u r t  a l s o  f o u n d  t h a t  t h e  r e g u 3 a t i o n  w a s  r e a s o n a b l y  r e l a t e d  t o  

t h e  s t a t u t o r y  p u r p o s e s  o f  t h e  R i v e r w a y s  a n d  w a s ,  t h e r e f o r e ,  

v a l i d .  O n  a p p e a l ,  i t  w a s  h e l d ,  i n  p e r t i n e n t  p a r t :
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I t  i s  u n d i s p u t e d  t h a t  t h e  U n i t e d  S t a t e s  a c t e d  
w i t h i n  i t s  c o n s t i t u t i o n a l  a u t h o r i t y  i n  a t ­
t e m p t i n g  t o  r e g u l a t e  t h e  b u s i n e s s  a c t i v i t i e s  
o f  t h e  m e m b e r s  o f  t h e  a s s o c i a t i o n  a s  t h e y  
a f f e c t  t h e  O N S R ,  e v e n  t h o u g h  t h e  m e m b e r s  
t h e m s e l v e s  m a y  n e v e r  e n t e r  f e d e r a l l y - o w n e d  
p r o p e r t y ,  b u t  s t r i c t l y  k e e p  t o  s t a t e  o r  c o u n ­
t y  r o a d s  a n d  r i g h t s - o f - w a y  w i t h i n  t h e  O N S R .
[ 7 1 1  F . 2 d  a t  8 5 5 - 5 6 . ]

T n e  f o l l o w i n g  d e c i s i o n a l  p r i n c i p l e s  a r e  a p p a r e n t  f r o m  

t h e  f o r e g o i n g  c a s e s :

1. T h e  P r o p e r t y  C l a u s e  c o n f e r s  b r o a d  p o w e r  o n  C o n ­

g r e s s  t o  e x e r c i s e  r e g u l a t o r y  a u t h o r i t y  o v e r  f e d e r a l  l a n d s  a n d  

a c t i v i t i e s  t h e r e o n ;

2. T h e  P r o p e r t y  C l a u s e  p o w e r  is n o t  s e l f - e x e c u t i n g ;  

c o n g r e s s i o n a l  a c t i o n ,  i n  t h e  f o r m  o f  l e g i s l a t i o n ,  is n e c e s s a r y  

f o r  e x e r c i s e  o f  t h a t  p o w e r ;

3. D e c i s i o n a l  d i s c r e t i o n  u n d e r  t h e  P r o p e r t y  C l a u s e  is 

c o n f e r r e d  o n  t h e  C o n g r e s s ,  a n d  r e v i e w i n g  c o u r t s  g i v e  c o n s i d e r a b l e  

d e f e r e n c e  t o  t h a t  d i s c r e t i o n ;

4. T h e  S u p r e m e  C o u r t  h a s  n o t  f u l l y  a r t i c u l a t e d  t h e  

r e a c h  o f  t h e  P r o p e r t y  C l a u s e  p o w e r  o v e r  n o n - f e d e r a l  l a n d s  a n d  

a c t i v i t i e s ,  a l b e i t  it h a s  h e l d  t h a t  t h e  P r o p e r t y  C l a u s e  m a y  h a v e  

e x t r a - t e r r i t o r i a l  e f f e c t ;  a n d

5. T h e  l o w e r  f e d e r a l  c o u r t s  h a v e  c o n s t r u e d  t h e  S u ­

p r e m e  C o u r t ' s  d e c i s i o n s  t o  p e r m i t  t h e  e x t e n s i o n  o f  f e d e r a l  r e g u ­

l a t o r y  p o w e r  o v e r  n o n - f e d e r a l  l a n d s  w h e r e  t h e r e  i s  a " n e x u s "  

b e t w e e n  a c t i v i t i e s  o n  t h e  n o n - f e d e r a l  l a n d s  a n d  i m p a c t s  o n  t h e  

f e d e r a l  l a n d s .
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II. A N I L C A  a n d  I t 3  L e g i s l a t i v e  H i s t o r y

O f  r e l e v a n c e  t o  t h e  q u e s t i o n  w h e t h e r  C o n g r e s s  h a s  

e x e r c i s e d  i t s  P r o p e r t y  C l a u s e  p o w e r  i n  A N I L C A  t o  a u t h o r i z e  

f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  n o n - f e d e r a l  l a n d s  a n d  

w a t e r s  a r e  t h e  f o l l o w i n g  p r o v i s i o n s  o f  A N I L C A :

(i) S e c t i o n  1 0 1 ( c ) ,  w h i c h  r e c i t e s  t h a t  o n e  o f  t h e  

p u r p o s e s  o f  A N I L C A  is " t o  p r o v i d e  t h e  o p p o r t u n i t y  f o r  r  a l  

r e s i d e n t s  e n g a g e d  i n  a s u b s i s t e n c e  w a y  o f  l i f e  t o  coi. i n u e  t o  d o  

s o . "

(ii) S e c t i o n s  1 0 2 ( l ) - ( 3 ) ,  w h i c h  t o g e t h e r  s e t  f o r t h  t h e  

d e f i n i t i o n  o f  " p u b l i c  l a n d s " ,

(iii) T i t l e  V I I I ,  d e a l i n g  w i t h  t h e  s u b s i s t e n c e  p r e f e r ­

e n c e  a n d  r e l a t e d  m a t t e r s .

(iv) S e c t i o n s  1 3 1 4 ( a ) - ( b ) ,  s t a t i n g  C o n g r e s s '  i n t e n t  

r e g a r d i n g  t h e  w i l d l i f e  m a n a g e m e n t  a u t h o r i t i e s  o f  t h e  S t a t e  o f  

A l a s k a  a n d  t h e  F e d e r a l  G o v e r n m e n t . ^

A. T h e  S t a t u t e

A N I L C A  i s  a m a s s i v e  s t a t u t e  i n  s h e e r  s i z e ,  c o v e r a g e  a n d  

i m p l i c a t i o n s .  H o w e v e r ,  o n l y  a s m a l l  p o r t i o n  t h e r e o f  is r e l e v a n t  

t o  s u b s i s t e n c e  g e n e r a l l y ,  or, e v e n  m o r e  n a r r o w l y ,  s u b s i s t e n c e  

m a n a g e m e n t  b y  t h e  F e d e r a l  G o v e r n m e n t  o f  n o n - f e d e r a l  l a n d s  a n d  

w a t e r s -
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T o  f a c i l i t a t e  r e v i e w ,  w e  h a v e  a p p e n d e d  h e r e t o  t h e  f u l l  t e x t  
o f  t h e  f o r e g o i n g  s t a t u t o r y  p r o v i s i o n s .



G e n e r a l l y ,  A N I L C A  c o n t a i n s  l e g i s l a t i v e  f i n d i n g s  t h a t  

t h e  " p u b l i c  l a n d s " - 7 i n  A l a s k a  m u s t  b e  m a n a g e d  t o  a s s u r e  a n d  e n ­

c o u r a g e  s u b s i s t e n c e  u s e  t h e r e o f  b y  r u r a l  r e s i d e n t s  o f  A l a s k a .  T o  

t h a t  en d ,  C o n g r e s s  i n c l u d e d  a s u b s i s t e n c e  t i t l e  ( T i t l e  V I I I )  in 

A N I L C A  w h i c h ,  i n t e r  a l i a , p r o v i d e s  f o r  a s u b s i s t e n c e  p r i o r i t y  

s y s t e m  o n  p u b l i c  l a n d s  i n  A l a s k a .  T i t l e  V I I I  d e f i n e s  s u b s i s t e n c e  

a n d  i d e n t i f i e s  t h o s e  i n d i v i d u a l s  e n t i t l e d  t o  t h e  s u b s i s t e n c e  

p r i o r i t y .  T h e  s u b s i s t e n c e  t i t l e  a l s o  e s t a b l i s h e s  a s u b s i s t e n c e  

m a n a g e m e n t  s y s t e m  g o v e r n i n g  t h e  p u b l i c  l a n d s ,  w h i c h  s y s t e m  is t o  

b e  a d m i n i s t e r e d  b y  t h e  S t a t e  or, i n  t h e  a b s e n c e  o f  S t a t e  i n v o l v e ­

m e n t ,  b y  t h e  F e d e r a l  G o v e r n m e n t .  T h e  s u b s i s t e n c e  t i t l e  a l s o  

c o n t a i n s  p r o v i s i o n s  a u t h o r i z i n g  f e d e r a l  o f f i c i a l s  t o  e n t e r  i n t o  

c o o p e r a t i v e  a g r e e m e n t s  " t o  e f f e c t u a t e  t h e  p u r p o s e s  a n d  p o l i c i e s  

o f  t h i s  t i t l e "  a n d  p r o v i d i n g  f o r  t h e  i s s u a n c e  o f  " s u c h  r e g u l a ­

t i o n s  a s  a r e  n e c e s s a r y  a n d  a p p r o p r i a t e  t o  c a r r y  o u t  [ t h e  f e d e r a l  

o f f i c i a l s ' ]  r e s p o n s i b i l i t i e s  u n d e r  t h i s  t i t l e . "

F i n a l l y ,  in S e c t i o n  1 3 1 4 ( a ) ,  C o n g r e s s  a r t i c u l a t e d  t h a t  

n o t h i n g  i n  A N I L C A  w a s  i n t e n d e d  " t o  e n l a r g e  o r  d i m i n i s h  t h e  r e ­

s p o n s i b i l i t y  a n d  a u t h o r i t y  o f  t h e  S t a t e  o f  A l a s k a  f o r  m a n a g e m e n t  

o f  f i s h  a n d  w i l d l i f e  o n  t h e  p u b l i c  l a n d s  e x c e p t  a s  m a y  b e  p r o ­

v i d e d  i n  T i t l e  V I I I  o f  t h i s  A c t " .  S i m i l a r l y ,  in S e c t i o n  1 3 1 4 ( b ) ,  

C o n g r e s s  s t a t e d  t h a t ,  e x c e p t  a s  s p e c i f i c a l l y  p r o v i d e d  i n  A N I L C A ,  

n o t h i n g  t h e r e i n  " i s  i n t e n d e d  t o  e n l a r g e  o r  d i m i n i s h  t h e  r e s p o n s i -

WILKINSON, BARKER, KNAUER A QUINN

B y  d e f i n i t i o n ,  " p u b l i c  l a n d s "  a r e  l a n d s ,  w a t e r s  o r  i n t e r e s t s  
t h e r e i n  t h e  t i t l e  t o  w h i c h  is i n  t h e  U n i t e d  S t a t e s .



b i l i t y  a n d  a u t h o r i t y  o f  t h e  [ f e d e r a l  o f f i c i a l s ]  o v e r  t h e  m a n a g e ­

m e n t  o f  t h e  p u b l i c  l a n d s . ”

I t  i s  s i g n i f i c a n t  t h a t  A N I L C A  c o n t a i n s  n o  e x p r e s s  

a u t h o r i t y  f o r  a f e d e r a l  t a k e o v e r  o f  f i s h  a n d  w i l d l i f e  m a n a g e m e n t  

o n  n o n - f e d e r a l  l a n d s  a n d  w a t e r s  s h o u l d  t h e  S t a t e  d e c l i n e  t o  

m a n a g e  t h e  s u b s i s t e n c e  p r i o r i t y  s y s t e m  o n  p u b l i c  l a n d s .

S i m i l a r l y ,  t h e r e  i s  n o  e x p r e s s  f i n d i n g  t h a t  t h e  m a n a g e m e n t  o f  

n o n - f e d e r a l  l a n d s  a n d  w a t e r s  o r  t h e  a c t i v i t i e s  t h e r e o n  w i l l  h a v e  

a n  i m p a c t  o n  t h e  f e d e r a l  l a n d s  o r  t h e  s u b s i s t e n c e  p r i o r i t y  s y s t e m  

a d o p t e d  b y  t h e  C o n g r e s s  f o r  t h o s e  l a n d s .  N o r  is t h e r e  a n  e x p r e s s  

f i n d i n g  t h a t  t h e  e x e r c i s e  o f  f e d e r a l  r e g u l a t o r y  p o w e r  o v e r  n o n -  

f e d e r a l  l a n d s  is " n e e d f u l ” f o r  t h e  p r o t e c t i o n  o f  t h o s e  l a n d s  a n d  

C o n g r e s s '  p l a n s  t h e r e f o r .

I n  f a c t ,  a n a l y s i s  o f  t h e  o p e r a t i v e  p r o v i s i o n s  o f  t h e  

s u b s i s t e n c e  t i t l e  d e m o n s t r a t e s  t h a t  A N I L C A  c o n f e r s  r e g u l a t o r y  

a u t h o r i t y  o v e r  t h e  s u b s i s t e n c e  m a n a g e m e n t  o f  p u b l i c  l a n d s  in o n l y  

a s p e c i f i c  a n d  l i m i t e d  f a s h i o n .  B a s e d  o n  i t s  l e g i s l a t i v e  f i n d­

i n g s  (§ 801) r e g a r d i n g  t h e  i m p o r t a n c e  o f  m a i n t a i n i n g  a c o n t i n u e d  

o p p o r t u n i t y  f o r  s u b s i s t e n c e  u s e s  b y  r u r a l  A l a s k a  r e s i d e n t s  a n d  

t h e  p r o t e c t i o n  o f  s a m e ,  C o n g r e s s  d e c l a r e d ,  a s  a m a t t e r  o f  p o l i c y ,  

t h a t  t h e  p u b l i c  l a n d s  b e  u t i l i z e d  s o  a s  t o  p r e s e r v e  a c o n t i n u i n g  

s u b s i s t e n c e  u s e  o f  t h o s e  l a n d s ,  a n d  f u r t h e r  d e c l a r e d  n o n - w a s t e f u l  

s u b s i s t e n c e  u s e  t o  b e  t h e  p r i o r i t y  c o n s u m p t i v e  u s e  o f  f i s h  a n d  

w i l d l i f e  r e s o u r c e s  o n  t h e  p u b l i c  l a n d s  (§ 802)

I t  i s  n o t e w o r t h y  t h a t  C o n g r e s s  a l s o  d e c l a r e d ,  a s  a m a t t e r  o f  
p o l i c y ,  t h a t  f e d e r a l  o f f i c i a l s ,  " i n  p r o t e c t i n g  t h e  c o n t i n u e d

( c o n t i n u e d . ..)
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I n  S e c t i o n  8 0 3  o f  A N I L C A ,  C o n g r e s s  d e f i n e d  “s u b s i s t e n c e  

u s e s "  a n d  r e l a t e d  t e r m s ,  an d ,  i n  S e c t i o n  804, e s t a b l i s h e d  a 

p r i o r i t y  f o r  n o n - w a s t e f u l  s u b s i s t e n c e  u s e s  o n  t h e  p u b l i c  l a n d s ,  

i n c l u d i n g  c r i t e r i a  f o r  e s t a b l i s h i n g  t h i s  p r i o r i t y .

S e c t i o n s  8 0 5 - 8 0 7  o f  A N I L C A  d e a l  w i t h  t h e  s u b s i s t e n c e  

m a n a g e m e n t  s y s t e m  e s t a b l i s h e d  t o  c a r r y  o u t  t h e  s u b s i s t e n c e  p o l i c y  

a d o p t e d  b y  C o n g r e s s  f o r  t h e  p u b l i c  l a n d s .  S e c t i o n  8 0 5  p r o v i d e s  

f o r  t h e  e s t a b l i s h m e n t  o f  s u b s i s t e n c e  r e s o u r c e  r e g i o n s  e n c o m ­

p a s s i n g  a l l  t h e  p u b l i c  l a n d s  i n  A l a s k a  a n d  f o r  t h e  e s t a b l i s h m e n t  

o f  l o c a l  a n d  r e g i o n a l  a d v i s o r y  b o d i e s  t o  m a k e  r e c o m m e n d a t i o n s  

c o n c e r n i n g  t h e  s u b s i s t e n c e  m a n a g e m e n t  o f  p u b l i c  l a n d s .  S u b s i s ­

t e n c e  m a n a g e m e n t  o f  t h e  p u b l i c  l a n d s  is t o  b e  a d m i n i s t e r e d  b y  

f e d e r a l  o f f i c i a l s  o r  b y  t h e  S t a t e ,  s h o u l d  t h e  S t a t e  e n a c t  a n d  

i m p l e m e n t  l a w s  c o n s i s t e n t  w i t h  t h e  s u b s i s t e n c e  p r i o r i t y  a n d  

m a n a g e m e n t  s y s t e m  s e t  o u t  i n  t h e  s u b s i s t e n c e  t i t l e  o f  A N I L C A .  

S t a t e  a d m i n i s t r a t i o n  o f  t h e  s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  is t o  

c o n t i n u e  o n l y  w h i l e  s t a t e  s t a t u t e s  c o n f o r m i n g  t o  t h e  A N I L C A  

s u b s i s t e n c e  s t a n d a r d s  a n d  r e q u i r e m e n t s  a r e  m a i n t a i n e d .

(§ 8 0 5 ( d ) .)

U n d e r  S e c t i o n  806, t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  is 

d i r e c t e d  t o  m o n i t o r  t h e  S t a t e ' s  a d m i n i s t r a t i o n  o f  i t s  s u b s i s t e n c e  

m a n a g e m e n t  s y s t e m  t o  a s s u r e  c o m p l i a n c e  w i t h  t h e  m a n d a t e s  a n d  

p u r p o s e s  o f  A N I L C A .  S e c t i o n  8 0 7  o f  A N I L C A  p r o v i d e s  a p r i v a t e

-/ ( . . . c o n t i n u e d )

v i a b i l i t y  o f  a l l  w i l d  r e n e w a b l e  r e s o u r c e s  i n  A l a s k a ' 1 s h a l l  
c o o p e r a t e  w i t h  a d j a c e n t  l a n d o w n e r s  a n d  l a n d  m a n a g e r s ,  
i n c l u d i n g  N a t i v e  C o r p o r a t i o n s ,  a n d  a p p r o p r i a t e  S t a t e  a n d  
F e d e r a l  a g e n c i e s .  § 8 0 2 ( 3 ) .
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r i g h t  o f  a c t i o n  f o r  p a r t i e s  a g g r i e v e d  b y  t h e  f a i l u r e  o f  t h e  S t a t e  

o r  t h e  F e d e r a l  G o v e r n m e n t  t o  p r o v i d e  f o r  t h e  s u b s i s t e n c e  u s e  

p r i o r i t y .

F e d e r a l  o f f i c i a l s  a r e  a u t h o r i z e d  u n d e r  S e c t i o n  8 0 9  t o  

e n t e r  i n t o  c o o p e r a t i v e  a g r e e m e n t s  t o  e f f e c t u a t e  t h e  p u r p o s e s  a n d  

p o l i c i e s  o f  t h e  s u b s i s t e n c e  t i t l e .  F i n a l l y ,  S e c t i o n  8 1 6 ( b )  

p r e s e r v e s  t h e  a u t h o r i t y  o f  f e d e r a l  o f f i c i a l s  t o  c l o s e  t h e  p u b l i c  

l a n d s  t o  s u b s i s t e n c e  u s e s .

O f  d i r e c t  r e l e v a n c e  t o  a n  a s s e s s m e n t  o f  t h e  r e a c h  o f  

s u b s i s t e n c e  m a n a g e m e n t  a u t h o r i t y  g r a n t e d  f e d e r a l  o f f i c i a l s  b y  

T i t l e  V I I I  o f  A N I L C A  a r e  t h e  p r o v i s i o n s  s u b s e c t i o n s  (a) a n d  (b) 

o f  S e c t i o n  1 3 1 4 .  I n  t h e  f o r m e r  s u b s e c t i o n ,  i t  is e x p r e s s l y  

p r o v i d e d  t h a t  n o t h i n g  i n  A N I L C A  is t o  b e  d e e m e d  t c  e n l a r g e  o r  

d i m i n i s h  t h e  S t a t e ' s  a u t h o r i t y  t o  m a n a g e  f i s h  a n d  w i l d l i f e  o n  t h e  

p u b l i c  l a n d s  " e x c e p t  a s  m a y  b e  p r o v i d e d  i n  T i t l e  V I I I  o f  t h i s  

A c t . "  C o n v e r s e l y ,  S e c t i o n  1 3 1 4 ( b )  r e c i t e s  t h a t ,  e x c e p t  a s  o t h e r ­

w i s e  s p e c i f i c a l l y  p r o v i d e d ,  n o t h i n g  i n  A N I L C A  is i n t e n d e d  t o  

e n l a r g e  o r  d i m i n i s h  t h e  r e s p o n s i b i l i t y  a n d  a u t h o r i t y  o f  f e d e r a l  

o f f i c i a l s  o v e r  t h e  m a n a g e m e n t  o f  t h e  p u b l i c  l a n d s .

T h e  p l a i n  m e a n i n g  o f  t h e s e  p r o v i s i o n s  is t h a t  t h e  

e x t a n t  a u t h o r i t y  o f  t h e  S t a t e  r e l a t i n g  t o  f i s h  a n d  w i l d l i f e  

m a n a g e m e n t  o n  p u b l i c  l a n d s  is t o  r e m a i n  t h e  s a m e  u n l e s s  p r o v i d e d  

o t h e r w i s e  i n  t h e  s u b s i s t e n c e  t i t l e .  S i m i l a r l y ,  f e d e r a l  a u t h o r i t y  

o v e r  t h e  m a n a g e m e n t  o f  p u b l i c  l a n d s  i s  t o  r e m a i n  t h e  s a m e  e x c e p t
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a s  s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  b y  A N I L C A . - 7 I t  w o u l d  t h e r e ­

f o r e  s e e m  c l e a r  t h a t  n o  d i m i n u t i o n  o f  s t a t e  a u t h o r i t y  o r  e x p a n ­

s i o n  o f  f e d e r a l  r e g u l a t i o n  w a s  i n t e n d e d  e x c e p t  a s  m i g h t  b e  s p e ­

c i f i c a l l y  p r o v i d e d  in t h e  s u b s i s t e n c e  t i t l e .  T h e  o n l y  s p e c i f i c  

p r o v i s i o n  in t h e  s u b s i s t e n c e  t i t l e  r e g a r d i n g  s t a t e  m a n a g e m e n t  o f  

f i s h  a n d  w i l d l i f e  o n  f e d e r a l  l a n d s  i s  t h e  r e q u i r e m e n t  t h a t  t h e  

S t a t e  a d o p t  a s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  c o n s o n a n t  w i t h  t h e  

s u b s i s t e n c e  p o l i c y  p r o m u l g a t e d  in T i t l e  V I I I ,  in t h e  a b s e n c e  o f  

w h i c h  f e d e r a l  o f f i c i a l s  a r e  t o  u n d e r t a k e  s u b s i s t e n c e  m a n a g e m e n t  

o n  t h e  p u b l i c  l a n d s .

S e c t i o n  1 3 1 4 ( b )  is e x p l i c i t  t h a t  f e d e r a l  r e g u l a t o r y  

a u t h o r i t y  o v e r  t h e  m a n a g e m e n t  o f  p u b l i c  l a n d s  c a n n o t  b e  e x p a n d e d  

w i t h o u t  a s p e c i f i c  p r o v i s i o n  t h e r e f o r  i n  t h e  A c t .  A g a i n ,  o t h e r  

t h a n  t h e  p r o v i s i o n  i n  S e c t i o n  8 0 5  f o r  e s t a b l i s h m e n t  o f  a s u b s i s ­

t e n c e  m a n a g e m e n t  s y s t e m  f o r  t h e  p u b l i c  l a n d s ,  f e d e r a l  m o n i t o r i n g  

o f  t h a t  s y s t e m  a s  a u t h o r i z e d  b y  S e c t i o n  8 0 6  a n d  t h e  l i m i t e d  

j u d i c i a l  e n f o r c e m e n t  p r o c e d u r e s  s e t  o u t  i n  S e c t i o n  8 0 7 ,  t h e  

s u b s i s t e n c e  t i t l e  c r e a t e s  o r  c o n f e r s  n o  n e w  r e g u l a t o r y  a u t h o r i t y  

o n  f e d e r a l  o f f i c i a l s  r e g a r d i n g  m a n a g e m e n t  o f  t h e  p u b l i c  l a n d s .
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I n  d e t e r m i n i n g  w h e t h e r  C o n g r e s s  h a s  p r e e m p t e d  a r e g u l a t o r y  
a r e a  t r a d i t i o n a l l y  o c c u p i e d  b y  t h e  s t a t e s ,  t h e  S u p r e m e  C o u r t  
i n s i s t s  u p o n  a s h o w i n g  t h a t  s u c h  a r e s u l t  w a s  t h e  c l e a r  a n d  
m a n i f e s t  p u r p o s e  o f  C o n g r e s s .  E . g . . D e C a n a s  v. B i c a . 4 2 4  
U . S .  351, 3 5 6  (1976) ( p r e e m p t i o n  r e q u i r e s  t h a t  " C o n g r e s s  h a s  

u n m i s t a k a b l y  s o  o r d a i n e d " ) ; N e w  Y o r k  S t a t e  D e p t ,  o f  S o c i a l  
S e r v i c e s  v. D u b l l n o . 4 1 3  U . S .  40 5 ,  4 1 4  (1973) ( p r e e m p t i o n  
r e q u i r e s  " d i r e c t  a n d  u n a m b i g u o u s  l a n g u a g e " ) ; I n t e r n a t i o n a l  
A s s ' n  o f  M a c h i n i s t s  v. G o n z a l e s . 3 5 6  U . S .  617, 6 2 0  (1958) 

( p r e e m p t i o n  r e q u i r e s  "a c l e a r  m a n i f e s t a t i o n  o f  i n t e n t i o n  t o  
d o  so. T h e  e x e r c i s e  o f  f e d e r a l  s u p r e m a c y  is n o t  l i g h t l y  t o  
b e  p r e s u m e d . " )



A s  n o t e d  e a r l i e r ,  t h e r e  i s  n o  e x p r e s s  d e c l a r a t i o n  b y  

t h e  C o n g r e s s  t h a t  a u n i f i e d  w i l d l i f e  m a n a g e m e i  s y s t e m  is n e c e s ­

s a r y  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  u s e s  o n  t h e  p u b l i c  

l a n d s . L i k e w i s e ,  t h e r e  i s  n o  e x p r e s s  g r a n t  t o  f e d e r a l  o f f i ­

c i a l s  o f  r e g u l a t o r y  a u t h o r i t y  o v e r  s u b s i s t e n c e  m a n a g e m e n t  o n  n o n -  

f e d e r a l  l a n d s  a n d  w a t e r s  in t h e  e v e n t  s t a t e  a d m i n i s t r a t i o n  o f  t h e  

s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  is t e r m i n a t e d .  A b s e n t  s u c h  p r o ­

v i s i o n s  o r  s i m i l a r  a u t h o r i z a t i o n s , - 7 t h e  p l a i n  l a n g u a g e  o f  t h e  

s t a t u t e  d o e s  n o t  a l l o w  a c o n c l u s i o n  t h a t  C o n g r e s s ,  b y  t h e  e n a c t ­

m e n t  o f  A N I L C A ,  d e l e g a t e d  a u t h o r i t y  t o  r e g u l a t e  f i s h  a n d  w i l d l i f e  

o n  n o n - f e d e r a l  l a n d s  a n d  w a t e r s  i n  A l a s k a  t o  a c c o m p a n y  f e d e r a l  

a d m i n i s t r a t i o n  o f  t h e  s u b s i s t e n c e  m a n a g e m e n t  s y s t e m  o f  T i t l e  

V I I I .

O n e  l a s t  m a t t e r .  I t  h a s  b e e n  a s s a r t e d  t h a t  C o n g r e s s  

i n t e n d e d  t h e  d e f i n i t i o n  o f  " p u b l i c  l a n d s "  t o  i n c l u d e  a l l  A l a s k a  

w a t e r s  b e c a u s e  t h e  d e f i n i t i o n  o f  " l a n d "  i n  S e c t i o n  1 0 2 ( 1 )  o f  

A N I L C A  m e a n s  " l a n d s ,  w a t e r s  a n d  i n t e r e s t s  t h e r e i n "  a n d  t h e  n a v i ­

g a t i o n a l  s e r v i t u d e  o f  t h e  U n i t e d  S t a t e s  is s a i d  t o  b e  " a n  i n t e r -
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T h e  s e v e r a l  p r o v i s i o n s  a n d  f i n d i n g s  i n  T i t l e  V I I I  r e g a r d i n g  
" c o o p e r a t i v e  a g r e e m e n t s "  a m o n g  f e d e r a l  l a n d  m a n a g e r s  a n d  
t h e i r  S t a t e  a n d  p r i v a t e  c o u n t e r p a r t s  c a n  c e r t a i n l y  b e  

r e g a r d e d  a s  C o n g r e s s '  p r e s c r i b e d  m o d e  f o r  a c h i e v i n g  u n i f i e d  
m a n a g e m e n t .

G i v e n  t h e  p r o v i s i o n s  o f  S e c t i o n s  1 3 1 4 ( a )  a n d  ( b ) , v i z . . t h a t  
S t a t e  a n d  F e d e r a l  m a n a g e m e n t  a u t h o r i t y  a r e  n o t  d e e m e d  t o  
h a v e  b e e n  e n l a r g e d  o r  d i m i n i s h e d  e x c e p t  b y  e x p r e s s  p r o v i s i o n  

o f  A N I L C A ,  a c o n t e n t i o n  o f  i m p l i e d  d e l e g a t e d  a u t h o r i t y  w o u l d  
a p p e a r  u n s u p p o r t a b l e .  F u r t h e r ,  a b s e n t  f e d e r a l  l e g i s l a t i o n  

o n  t h e  s u b j e c t ,  a s t a t e  h a s  e x c l u s i v e  p o w e r  t o  p r o t e c t  a n d  
m a n a g e  f i s h  a n d  w i l d l i f e  w i t h i n  i t s  b o r d e r s .  C a r v  v. S o u t h  
D a k o t a . 2 5 0  U . S .  118, 1 2 0  ( 1 9 1 7 ) .



e s t  i n  w a t e r  t i t l e  t o  w h i c h  is i n  t h e  U n i t e d  S t a t e s . "  T h i s  

a r g u m e n t  w a s  r e j e c t e d  e x p l i c i t l y  b y  t h e  N i n t h  C i r c u i t  in C i t y  o f  

A n a o o n  v. H o d e l . 8 0 3  F . 2 d  1 0 1 6 ,  1 0 2 7 - 1 0 2 8  N. 6 ( 9 t h  C i r .  1 9 8 6 ) ,  

c e r t  d e n i e d . 4 8 4  U . S .  8 7 0  ( 1 9 8 7 ) ,  a n d  i n  a n y  e v e n t  d o e s  n o t  

w i t h s t a n d  s c r u t i n y .  T h e  n a v i g a t i o n a l  s e r v i t u d e  o f  t h e  U n i t e d  

S t a t e s  is d e s c r i b e d  a s  " a n  e x e r c i s e  o f  t h e  G o v e r n m e n t ' s  p o w e r  t o  

r e g u l a t e  n a v i g a t i o n a l  u s e s . "  U n i t e d  S t a t e s  v. C h e r o k e e  N a t i o n . 

107 S . C t .  1 4 8 7 ,  1 4 9 0  ( 1 9 8 7 ) .  A s  J u s t i c e  D o u g l a s  s t a t e d  f o r  t h e  

C o u r t  i n  U n i t e d  S t a t e s  v. T w i n  C i t y  P o w e r  C o . . 3 5 0  U . S .  22 2 ,  2 2 4  

( 1 9 5 6 ) ,  " T h a t  c l a u s e  s p e a k s  in t e r m s  o f  p o w e r ,  n o t  o f  p r o p e r t y . "  

E v e n  w h e r e  t h e r e  h a s  b e e n  d i s a g r e e m e n t  a s  t o  i t s  a p p l i c a b i l i t y ,  

t h e r e  h a s  b e e n  u n a n i m i t y  t h a t  t h e  s e r v i t u d e  is a m a t t e r  o f  p o w e r ,  

n o t  o f  p r o p e r t y .  E . g . . K a i s e r  A e t n a  v. U n i t e d  S t a t e s . 4 4 4  U . S .  

164, 177, 1 8 7  ( 1 9 7 9 ) ;  O r e g o n  e x  r e l .  S t a t e  L a n d  Bd. v. C o r v a l l i s  

S a n d  & G r a v e l  C o . . 4 2 9  U . S .  3 6 3  3 7 5 - 3 7 6  ( 1 9 7 7 ) .  T h e  N i n t h  C i r ­

c u i t  w a s  c l e a r l y  c o r r e c t  i n  c i t y  o f  A n g o o n  w h e n  i t  s t a t e d  t h a t  

" t h e  U n i t e d  S t a t e s  d o e s  n o t  h o l d  t i t l e  t o  t h e  n a v i g a t i o n a l  s e r v i ­

t u d e  [ a n d  t h u s ]  t h e  s e r v i t u d e  i s  n o t  ' p u b l i c  l a n d '  w i t h i n  t h e  

m e a n i n g  o f  A N I L C A . "  8 0 3  F . 2 d  a t  1 0 2 7 - 1 0 2 8 ,  n. 6.

B. L e g i s l a t i v e  H i s t o r y - 7

O u r  r e v i e w  o f  t h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t ,  

w i t h  o n e  e x c e p t i o n ,  t h e  l e g i s l a t i v e  r e c o r d  c o n f i r m s  t h a t  C o n g r e s s
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W e  n o t e ,  a t  t h i s  p o i n t ,  o u r  v i e w  t h a t  t h e  s t a t u t o r y  l a n g u a g e  
i s  c l e a r  a n d  u n a m b i g u o u s  o n  t h e  g e o g r a p h i c  r e a c h  o f  f e d e r a l  
a u t h o r i t y  t o  m a n a g e  f i s h  a n d  w i l d l i f e  f o r  s u b s i s t e n c e  
p u r p o s e s ,  a n d  t h a t  a r e v i e w i n g  c o u r t  w o u l d  h a v e  n o  n e e d  o r  
c a u s e  t o  r e f e r  t o  t h e  l e g i s l a t i v e  h i s t o r y  o f  A N I L C A .  
N o n e t h e l e s s ,  t h a t  h i s t o r y  s u p p o r t s  o u r  c o n c l u s i o n s .



i n t e n d e d  n o  f e d e r a l  t a k e o v e r  o f  f i s h  a n d  w i l d l i f e  m a n a g e m e n t  o n  

n o n - f e d e r a l  l a n d s  a n d  w a t e r s  in t h e  e v e n t  t h e  F e d e r a l  G o v e r n m e n t  

w e r e  t o  a s s u m e  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  f o r  t h e  s u b s i s t e n c e  

m a n a g e m e n t  s y s t e m  o n  p u b l i c  l a n d s . — 7 T o  t h e  c o n t r a r y ,  t h e  l e g i s ­

l a t i v e  r e c o r d  d e m o n s t r a t e s  t h a t  t h e  C o n g r e s s  a f f i r m a t i v e l y  r e ­

s i s t e d  a n y  s u c h  b o l d  e x p a n s i o n  o f  f e d e r a l  a u t h o r i t y .

A  b r i e f  c h r o n o l o g i c a l  h i s t o r y  o f  t h e  e n a c t m e n t  o f  

A N I L C A  i s  h e l p f u l  i n  u n d e r s t a n d i n g  t h e  i m p l i c a t i o n s  o f  t h e  s e v e r ­

a l  s t a t e m e n t s  m a d e  c o n c e r n i n g  s u b s i s t e n c e  m a n a g e m e n t  a n d  w i l d l i f e  

r e g u l a t i o n .  C o n s i d e r a t i o n  o f  t h e  A N I L C A  l e g i s l a t i o n  e x t e n d e d  

o v e r  s e v e r a l  y e a r s ,  a n d  i n v o l v e d  n u m e r o u s  b i l l s .  I n  1 9 7 9 ,  t h e  

H o u s e  C o m m i t t e e  o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s  r e p o r t e d  o u t  a n  

A l a s k a  L a n d s  b i l l .  S e e  H . R .  No. 9 6 - 9 7 ,  Pt. I, 9 6 t h  C o n g .  1 s t  

S e s s .  ( 1 9 7 9 ) .  T h i s  b i l l  d i d  n o t  m e e t  w i t h  t h e  a p p r o v a l  o f  t h e  

C o m m i t t e e  c h a i r m a n ,  C o n g r e s s m a n  U d a l l ,  w h o  a l o n g  w i t h  o t h e r s  o f  

h i s  p e r s u a s i o n ,  f i l e d  e x t e n s i v e  D i s s e n t i n g  V i e w s  o h  t h e  b i l l .

S e e  H . R .  R e p .  No. 9 6 - 9 7  a t  3 8 0 - 6 1 1 .  T h e s e  D i s s e n t i n g  V i e w s  

i n c l u d e d  a s e c t i o n  o n  s u b s i s t e n c e .  Id. a t  5 3 7 - 4 7 . — 7 A t  t h e  s a m e  

t i m e  t h e  H o u s e  C o m m i t t e e  o n  M e r c h a n t  M a r i n e  a n d  F i s h e r i e s  r e ­

p o r t e d  o u t  a n o t h e r  A l a s k a  L a n d s  b i l l .  S e e  H . R .  R e p .  N o .  9 6 - 9 7 ,  

Pt. II, 9 6 t h  C o n g . ,  1 s t  S e s s .  ( 1 9 7 9 ) .  O n  t h e  H o u s e  f l o o r ,  t h e
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A s  d e m o n s t r a t e d  h e r e i n  a t  pp. 2 5 - 2 7  i n f r a . t h i s  o n e  a b e r r a ­

t i o n  w a s  n o t  a t r u e  o r  a c c u r a t e  r e c i t a l  o f  c o n g r e s s i o n a l  i n­

t e n t  a n d  a c t i o n  r e g a r d i n g  s u b s i s t e n c e  m a n a g e m e n t  a u t h o r i t y .

S u b s e q u e n t l y ,  C o n g r e s s m a n  U d a l l  s t a t e d  t h a t  t h e  D i s s e n t i n g  

V i e w s  " c o n s t i t u t e  a s i g n i f i c a n t  p a r t  o f  t h e  l e g i s l a t i v e  
h i s t o r y  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  
A c t . "  1 2 6  C o n g .  R e c .  H 1 0 5 4 8  ( d a i l y  ed. N o v .  12, 1 9 8 0 ) .
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U d a l l  f o r c e s  p r e v a i l e d ,  a n d  t h e  H o u s e  p a s s e d  s t i l l  a n o t h e r  v e r ­

s i o n  o f  t h e  A l a s k a  L a n d s  l e g i s l a t i o n ,  t h i s  o n e  s p o n s o r e d  b y  

C o n g r e s s m a n  U d a l l  a n d  o t h e r s .

T h e  H o u s e - p a s s e d  b i l l  w a s  t h e r e a f t e r  s e n t  t o  t h e  S e n ­

ate ,  w h e r e  i t  w a s  r e f e r r e d  t o  t h e  C o m m i t t e e  o n  E n e r g y  a n d  N a t u r a l  

R e s o u r c e s .  T h a t  c o m m i t t e e  r e p o r t e d  o u t  i t s  o w n  v e r s i o n  o f  a n  

A l a s k a  L a n d s  b i l l  f o r  c o n s i d e r a t i o n  b y  t h e  S e n a t e .  S e e  S . R e p .

No. 9 6 - 4 1 3 ,  9 6 t h  C o n g . ,  1 s t  S e s s .  ( 1 9 7 9 ) .  T h e  S e n a t e  c o m m i t t e e  

b i l l  u n d e r w e n t  f u r t h e r  a m e n d m e n t  o n  t h e  S e n a t e  f l o o r  b e f o r e  

p a s s a g e  b y  t h e  S e n a t e  o n  A u g u s t  19, 1 9 8 0 .

A t  f i r s t ,  t h e  S e n a t e  b i l l  w a s  u n a c c e p t a b l e  t o  t h e  H o u s e  

l e a d e r s h i p ,  i n c l u d i n g  C o n g r e s s m a n  U d a l l .  See, e . g . . 1 2 6  C o n g .  

R e c .  H 1 0 3 5 0 ,  H 1 0 3 7 4 - 7 5  ( d a i l y  ed. O c t .  2, 1 9 8 0 ) .  S u b s e q u e n t l y ,  

h o w e v e r ,  t h e  H o u s e  l e a d e r s h i p  c a p i t u l a t e d  a n d  r e c o m m e n d e d  t h a t  

t h e  H o u s e  a g r e e  t o  t h e  S e n a t e  v e r s i o n  o f  t h e  l e g i s l a t i o n  i n  f u l l ,  

a t  t h e  s a m e  t i m e  n o t i n g  t h a t ,  i n  t h e i r  v i e w ,  t h e  S e n a t e  b i l l  

" f a l l s  f a r  s h o r t  o f  t h e  k i n d  o f  b i l l  w e  w a n t e d " .  1 2 6  C o n g .  R e c .  

a t  H 1 0 5 2 7  ( d a i l y  ed. N o v .  12, 1 9 8 0 ) .

T h e  m a t t e r  o f  r e g u l a t o r y  j u r i s d i c t i o n  o v e r  f e d e r a l  

l a n d s  a n d  t h e  P r o p e r t y  C l a u s e  a u t h o r i t y  o f  t h e  C o n g r e s s  w e r e  

i s s u e s  t h a t  C o n g r e s s  a d d r e s s e d  d i r e c t l y  d u r i n g  t h e  A N I L C A  l e g i s ­

l a t i v e  d e b a t e .  I n  1 9 7 8 ,  t h e  H o u s e  C o m m i t t e e  o n  I n t e r i o r  a n d  

I n s u l a r  A f f a i r s  r e p o r t e d  o u t  a n  A l a s k a  L a n d s  b i l l .  S e e  H . R .  R e p .  

N o .  9 5 - 1 0 4 5 ,  Pt. I, 9 5 t h  C o n g . ,  2 n d  S e s s .  ( 1 9 7 8 ) .  T h e r e i n ,  t h e  

C o m m i t t e e ,  r e l y i n g  o n  t h e  K l e p p e  c a s e ,  e x p r e s s e d  i t s  v i e w  " t h a t  

i t  w o u l d  b e  w e l l  w i t h i n  t h e  p o w e r s  o f  t h e  F e d e r a l  G o v e r n m e n t  t o
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a s s u m e  e x c l u s i v e  j u r i s d i c t i o n  o v e r  t h e  r e g u l a t i o n  o f  t h e  t a k i n g  

o f  f i s h  a n d  w i l d l i f e  o n  t h e  p u b l i c  l a n d s  f o r  s u b s i s t e n c e  u s e . "

I d . a t  184. T h e  C o m m i t t e e  f u r t h e r  n o t e d  t h a t ,  w h i l e  s e v e r a l  

a r g u m e n t s  h a d  b e e n  m a d e  f o r  d i r e c t  f e d e r a l  r e s p o n s i b i l i t y ,  t h e  

C o m m i t t e e  h a d  c o n c l u d e d  t h a t  i t  w a s  a p p r o p r i a t e  t h a t  t h e  S t a t e  

h a v e  r e s p o n s i b i l i t y  f o r  d a y - t o - d a y  w i l d l i f e  m a n a g e m e n t  f o r  s u b ­

s i s t e n c e  u s e s .  I b i d .

T h e  C o m m i t t e e  w a s  p e r s u a d e d  t h a t  t h e  P r o p e r t y  C l a u s e  

p e r m i t t e d  f e d e r a l  p r e e m i n e n c e  i n  t h e  m a n a g e m e n t  o f  f e d e r a l  l a n d s :

H o w e v e r ,  it i s  c l e a r  t h a t ,  p u r s u a n t  t o  t h e  
P r o p e r t y  C l a u s e  o f  t h e  U . S .  C o n s t i t u t i o n ,  t h e  
F e d e r a l  G o v e r n m e n t ,  i n c l u d i n g  t h e  E x e c u t i v e  
B r a n c h ,  h a s  t h e  a u t h o r i t y  a n d  r e s p o n s i b i l i t y  
t o  c o n t r o l  e n t r y  a n d  u s e  o f  t h e  p u b l i c  l a n d s ,  
i n c l u d i n g  s u c h  u s e s  a s  t h e  t a k i n g  o f  f i s h  a n d  
w i l d l i f e .  I n  a d d i t i o n ,  t h e  E x e c u t i v e  m a y  
m a k e  r u l e s  a n d  r e g u l a t i o n s  f o r  t h e  c o n t r o l  
a n d  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  s p e c i e s  

o n  l a n d s  w i t h i n  c o n s e r v a t i o n  s y s t e m  u n i t s  
e v e n  t h o u g h  t h e s e  r e g u l a t i o n s  m a y  b e  m o r e  
r e s t r i c t i v e  t h a n  t h e  l a w s  o f  t h e  S t a t e .  T h i s  
p r i n c i p l e ,  b a s e d  o n  t h e  P r o p e r t y  C l a u s e ,  h a s  
b e e n  u p h e l d  b y  s e v e r a l  S u p r e m e  C o u r t  d e ­
c i s i o n s ,  t h e  m o s t  r e c e n t  b e i n g  K l e p p e  v. N e w  
M e x i c o . 4 2 6  U . S .  5 2 9  (1 9 7 6 ) .  [Id. a t  2 1 8 . ]

C o n g r e s s m a n  U d a l l  r e a s s e r t e d  t h e  s u p r e m a c y  o f  c o n g r e s ­

s i o n a l  p o w e r  o v e r  f e d e r a l  l a n d s  in h i s  D i s s e n t i n g  V i e w s  t o  t h e  

1 9 7 9  R e p o r t  o f  t h e  H o u s e  I n t e r i o r  a n d  I n s u l a r  A f f a i r s  C o m m i t t e e .  

S e e  H . R .  R e p .  No. 9 6 - 9 7 ,  Pt. I a t  54 0 .  T h e s e  D i s s e n t i n g  V i e w s  

a l s o  c h a r a c t e r i z e d  t h e  i s s u e  o f  " s t a t e s  r i g h t s "  i n  m a n a g i n g  f i s h  

a n d  w i l d l i f e  a s  a " n o n - i s s u e " .  I n s t e a d ,  t h e  D i s s e n t i n g  V i e w s  

a r g u e d ,  t h e  r e a l  i s s u e  w a s  a d i s p u t e  a s  t o  w h o  is t o  r e g u l a t e  t h e  

t a k i n g  o f  " r e s i d e n t "  f i s h  a n d  w i l d l i f e  o n  t h e  p u b l i c  l a n d s  i n  

A l a s k a .  T h e  D i s s e n t i n g  V i e w s  t h e n  c o n c l u d e d ,  in l a n g u a g e  p a r t i c -



ularly probative of the ultimate issue under consideration here, 
as follows:

There is no argument that the State has the 
responsibility for regulating the talcing of 
resident fish and wildlife on the immense 
acreage of "non-public" i.e. , State and pri­
vate lands. There is, however, a false as­
sertion that the Federal Government, as the 
trustee of the pub1ic lands for all the Amer­
ican people, has no land ownership Constitu­
tional rights governing fish and wildlife 
taking uses of its lands, as do all other 
landowners in the United States. [Id. at 
544. ]

The Dissenting Views rejected the state's argument that it should 
have sole authority for regulating harvests with no federal role 
at all even on federal lands, noting that this view was contrary 
to Supreme Court precedent. Id. at 545.

It is highly significant that, at a time when Congress­
man Udall was soliciting the support of his peers for the Udall 
version of the Alaska lands legislation, he asserted, in no 
uncertain terms, that the bill would have no impact whatsoever on 
the State's regulatory authority over State and private lands, to 
the point that he dismissed any concern about this as a fabri­
cated "non-issue".

On the Senate side, the bill reported out by the Senate 
Committee contained provisions substantially the same as Sections 
1314(a) and (L) of ANILCA as eventually enacted. —'' See S.Rep.
No. 96-413 at 80. The Committee reported that this statutory 
language, adopted as a Committee amendment, "preserves the status
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There was no equivalent section in the House-passed bill.



quo with regard to the responsibility and authority of the State 
to manage fish and wildlife, and reconciles this authority with 
the Act, including the subsistence title." Id. at 308. The 
Committee further noted that the section confirmed the status quo 
with regard to the authority of federal officials to manage 
wildlife habitat on federal lands. Ibid.

When the Senate committee bill was brought to the floor 
for consideration, Senator Stevens introduced an amendment to 
Section 1314(a) of the bill. The purpose of this amendment, as 
explained by Senator Stevens, was "to refine the language of 
several provisions of the Alaska lands bill to further clarify 
policy decisions made by the Senate Energy and Natural Resources 
Committee with respect to fish and wildlife management." 126 
Cong. Rec. S. 6000 (daily ed. May 30, 1980). Senator Stevens 
further explained that his amendatory provisions clarified that 
"except as specifically may be provided in Title VIII, nothing in 
the Act is ii.tended to enlarge or diminish the responsibility and 
authority of the State of Alaska for management of fish and 
wildlife on the public lands." Ibid. The Stevens amendments 
became part of the bill passed by the Senate, which eventually 
became law.

In discussing the Senate bill which was eventually
passed by the Senate (and eventually enacted), the minority
manager of the legislation, Senator Hatfield, noted:

The subsistence management provisions repre­
sent a continuation of the careful balancing 
of the roles and responsibilities of the 
State and Federal governments. They reflect

WILKINSON, BARKER, KNAUER A QUINN
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a delicate balance between the traditional 
responsibility of the State of Alaska for the 
regulation of fish and wildlife populations 
within the State and the responsibility of 
the Federal government for the attainment of 
national interest goals, including the pro­
tection of the traditional lifestyle and 
culture of Alaska Natives. 126 Cong. Rec. S.
11199 (daily ed. Aug. 19, 1980)
The one contrary indication in the legislative record 

regarding what was accomplished or meant to be accomplished 
concerning fish and wildlife jurisdiction over non-federal lands 
and waters appears in an "explanation" of the ANILCA legislation 
submitted to the Congressional Record by Congressman Udall. It 
is noteworthy that Congressman Udall submitted this off-the-floor 
"explanation" after capitulation by the House and agreement to 
pass the Senate version of the legislation.—; The Udall "expla­
nation" takes up some nineteen pages of fine type in the Congres­
sional Record. See 126 Cong. Rec. H10532-50 (daily ed. Nov. 12,

Despite power under the Property Clause to take control into 
its own hands, Congress has traditionally reserved to the 
states authority to manage wildlife on federal lands. E.g.. 
Federal Land Policy and Management Act of 1976, 43 U.S.C.
§ 1732(b) (BLM lands and national forests); Multiple Use and 
Sustained Yield Act of 1960, 16 U.S.C. § 528 (national 
forests); Conservation Programs on Government Lands, 16 
U.S.C. § 670h(b) (BLM lands, national forests, military 
reservations, NASA and Department of Energy lands); Engle 
Act of 1958, 10 U.S.C. § 2671 (military reservations). And 
see Defenders of Wildlife v. Andrus. 627 F.2d 1238, 1247- 
1250 (D.C. Cir. 1980) (authority of the Secretary of the 
Interior to intervene in state program to reduce wolf 
populations on BLM land in Alaska is limited and responsi­
bility for wildlife management was reserved by Congress to 
the State).
It is clear that the House leadership, particularly Con­
gressman Udall, was most reluctant to accept the Senate 
bill, viewing it as falling short of the House bill. See, 
e.g.. 126 Cong. Rec. H10527 (daily ed. Nov. 12, 1980).

25
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1980). In his description of the subsistence title, Congressman ^
Udall referred to 1977 testimony of Governor Hammond concerning 
the importance of a unified management system for fish and wild­
life resources throughout their range. Congressman Udall then 
added:

This is particularly important with fishery 
resources. Consequently, it has always been 
our intent to apply the subsistence prefer­
ence to all fish stocks in the waters of 
Alaska. This result enables the State of 
Alaska to continue its lead in fisheries 
management without unnecessary disruption.
It also should be stressed that if for any 
reason the State should ever repeal its sub­
sistence statute, this preemptive section 
would continue the subsistence preference for 
fish throughout the waters of Alaska. rid, 
at H10547.]
This statement, asserting a federal preeminence on 

subsistence management regulation "throughout the waters of 
Alaska" is completely at odds with the Dissenting Views submitted 
by Congressman Udall and others in H.R. Rep. No. 96-97, 96th 
Cong., 1st Sess. (1979). There, Congressman Udall had asserted, 
without equivocation: "There is no argument that the State has
the responsibility for regulating the taking of resident fish and 
wildlife on the immense acreage of "non-public" i.e. State and 
private lands." Id. at 544.—/

We conclude, and submit, that the Udall "explanation" 
of November 12, 1980 was an exercise in legislative revisionism,

15/ It is to be recalled that Congressman Udall described the 
Dissenting Views as "a significant part of the legislative 
history of [ANILCA]." 126 Cong. Rec. H10548 (daily ed. Nov. 
12, 1980).
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an attempt to characterize congressional action in a manner not
at all consistent with either the text of the statute or the
legislative record. Indeed, Congressman Udall's attempt to Mput
his spin" on ANILCA was severely criticized by Senator Melcher on
the Senate floor, as follows:

[T]he House was unable to muster the neces­
sary support to amend the Senate compromise 
Alaska lands bill; certainly their attempts 
to amend it with fine print in the Record 
will not stand. [126 Cong. Rec. S14770 (dai­
ly ed. Nov. 20, 1980).
The conclusory language of the Udall "explanation" 

concerning the extension of the federal jurisdiction over non- 
federal lands, with its total absence of any articulation of 
source authority, must be viewed as an exercise in wishful think­
ing, rather than a reliable statement of the meaning of the 
legislation and the intent of Congress. There is no provision in 
ANILCA to support the assertion made by Congressman Udall, and no 
reference is made to any. These facts, coupled with Congressman 
Udall's earlier, unequivocal assertion that the State of Alaska's 
regulatory authority over non-federal lands was unquestioned, 
compel a conclusion that the Udall "explanation" is inaccurate 
and unreliable.

That said, we reiterate that all of the reliable and 
relevant legislative history of the ANILCA legislation supports
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In the interest of precision, it should be noted that 
Senator Melcher's criticism was addressed at another section 
of the Udall "explanation". Nonetheless, the same criticism 
is applicable to Congressman Udall's contrived version of 
what was enacted regarding subsistence.
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the view that neither expressly nor implicitly di J Congress 
delegate authority to the Secretary of the Interior or to any 
federal agency to manage fish and wildlife for subsistence pur­
poses on non-federal lands and waters in Alaska.

CONCLUSION
Based on the decisional principles outlined by the 

federal courts in the Property Clause cases and an analysis of 
the text and legislative history of ANILCA, it is our conclusion 
that Congress in ANILCA did not exercise its Property Clause 
power so as to authorize federal management of fish and wildlife 
on non-federal lands and waters, even where the federal authori­
ties have assumed administration of the subsistence management 
system.
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Section 101(c):

(c) It is further the intent and purpose of this Act consistent with 
m anagem ent of fish and wildlife in accordance with recognized 
scientific principles and the purposes for which each conservation  
system unit is established, designated, or expanded by or pursuant to 
this Act, to provide the opportunity for rural residents engaged in a 
subsistence way of life to continue to do so.

Sections 102(l)-(3):

Sre. 102. As used in th is Act (except that in titles IX and XIV the 
following term s shall have the sam e m eaning as they have in the 
Alaska N ative Claims Settlem ent Act, and the Alaska Statehood  
Act)—

(1) The term "land" m eans lands, waters, and interests 
therein.

(2) The term  “Federal land" m eans lands the title  to which is in 
the U nited  States after the date o f enactm ent of th is Act.

(3) The term "public lands" m eans land situated in Alaska 
which, after the date o f  enactm ent o f th is Act, are Federal lands, 
except—

(A) land selections o f  the State o f A laska which have been 
tentatively  approved or validly selected under the Alaska  
Statehood A ct and lands which have been confirmed to, 
valid ly selected by, or granted to the Territory of A laska or 
the S tate under any other provision o f Federal law;

(B) land selections o f a N ative Corporation m ade under the  
A laska N ative Claims Settlem ent Act which have not been 
conveyed to a  N ative Corporation, unless any such selection  
is determ ined to be invalid or is  relinquished; and

(O  lands referred to in  section 19(b) o f the A laska N ative  
Claims Settlem ent A c t

\



T i t l e  v i l l :

FINDINGS

Sec. 801. The Congress finds and declares that—
(1) the continuation of the opportunity for subsistence uses by 

rural residents o f Alaska, including both N atives and non- 
Natives, on the public lands and by Alaska Natives on N ative  
lands is essential to N ative physical, economic, traditional, and 
cultural existence and to non-Native physical, economic, tradi­
tional, and social existence;

(2) the situation in A laska is unique in that, in most cases, no 
practical alternative means are available to replace the food 
supplies and other item s gathered from fish and wildlife which 
supply rural residents dependent on subsistence uses;

(3) continuation o f the opportunity for subsistence uses of 
resources on public and other lands in A laska is threatened by 
the increasing population of Alaska, w ith resultant pressure on 
subsistence resources, by sudden decline in the populations of 
som e w ildlife species which are crucial subsistence resources, by 
increased accessibility o f remote areas containing subsistence  
resources, and by taking of fish and wildlife in a m anner 
inconsistent w ith recognized principles of fish and wildlife 
m anagem ent;

(4) in order to fulfill the policies and purposes of the Alaska 
N ative Claims Settlem ent A ct and as a m atter of equity, it is 
necessary for the Congress to invoke its constitutional authority  
over N ative affairs and its constitutional authority under the  
property clause and the commerce clause to protect and provide 
the opportunity for continued subsistence uses on the public 
lands oy N ative and non-Native rural residents; and

(5) the national interest in the proper regulation, protection, 
and conservation of fish and wildlife on the public lands in 
A laska and the continuation o f the opportunity for a subsistence 
way o f life by residents o f rural A laska require that an adminis­
trative structure be established for the purpose of enabling rural 
residents w ho have personal knowledge of local conditions and 
requirem ents to have a m eaningful role in the m anagem ent of 
fish and w ildlife and o f subsistence uses on the public lands in 
Alaska.

POLICY

Sac. 803. It is hereby declared to be the policy o f Congress that—
(11 consistent w ith sound m anagem ent principles, and the  

conservation of healthy populations o f fisn and wildlife, the  
utilization o f  the public lands in A laska is to cause the least 
adverse impact possible on rural residents who depend upon 
subsistence uses of the resources of such lands; consistent with  
m anagem ent of fish and w ildlife in accordance with recognized
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scientific principles and the purposes for each unit established, 
designated, or expanded by or pursuant to titles II through VII of 
this Act, the purpose of this title is to provide the opportunity for 
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of all 
such resources on the public lands of Alaska when it is necessary  
to restrict taking in order to assure the continued viability of a 
fish or wildlife population or the continuation of subsistence uses 
of such population, the taking of such population for nonwasteful 
subsistence uses shall be given preference f>r. ,._ SUc lands 
over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal 
laws, Federal land managing agencies, in managing subsistence 
activities on the public lands and in protecting the continued  
viability o f all wild renewable resources in Alaska, shall cooper­
ate with adjacent landowners and land managers, including 
Native Corporations, appropriate State and Federal agencies, 
and other nations.

DEFINITIONS

Sec. 803. As used in this Act, the term "subsistence uses" means 
the customary and Traditional uses by rural Alaska residents of wild, 
renewable resources for direct personal or family consumption as 
food, shelter, fuel, clothing, tools, or transportation; for the making  
and selling of handicraft articles out o f nonedible byproducts of fish 
and wildlife resources taken for personal or family consumption; for 
barter, or sharing for personal or family consumption; and for 
customary trade. For the purposes of th is section, the term—

(1) “fam ily” means all persons related by blood, marriage, or 
adoption, or any person living within the household on a perma­
nent basis; and

(2) "barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses—

(A) for other fish or gam e or their parts: or
(B) for other food or for nonedible item s other than money 

if  the exchange is of a  lim ited and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other 
Federal laws, the taking on public lands of fish and wildlife for 
nonwasteful subsistence uses shall be accorded priority over the  
taking on such lands o f fish and wildlife for other purposes. W hen­
ever it is necessary to restrict the taking of populations of fish and  
wildlife on such lands for subsistence u ses in order to protect the 
continued viability of such populations, or to continue such uses, such  
priority shall be implemented through appropriate lim itations based 
on the application of the following criteria:

(1) customary and direct dependence upon the populations as 
the m ainstay of livelihood;

(2) local residency; and
(3) the availability of alternative resources.
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LOCAL AND REGIONAL PARTICIPATION

S e c . 805. (a) Except as otherwise provided in subsection (d) of this 
section, one year after the date of enactm ent of this Act, the 
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which, 
taken together, include all public lands. The number and bound­
aries of the regions shall be sufficient to assure that regional 
differences in subsistence uses are adequately accommodated;

(2) such local advisory com m ittees w ithin each region as he 
finds necessary at such tim e as he may determine, after notice 
and hearing, that the existing State fish and game advisory 
com m ittees do not adequately perform the functions o f  the local 
com m ittee system  set forth in paragraph (3XDXiv) of this subsec­
tion; and

(3) a regional advisory council in each subsistence resource 
region.

Each regional advisc~v council shall be composed of residents of the 
region and shall have the following authority:

(A) the review and evaluation of proposals for regulations, 
policies, m anagem ent plans, and other matters relating to sub­
sistence uses o f  fish and wildlife within the region;

(B) the provision of a forum for the expression of opinions and 
recommendations by persons interested in any m atter related to 
the subsistence uses of fish and wildlife within the region;

(C) the encouragem ent of local and regional participation 
pursuant to the provisions of this title  in the decisionmaking 
process affecting the taking of fish and wildlife on the public 
lands within the region for subsistence uses;

(D) the preparation of an annual report to the Secretary which 
shall contain—

(i) an identification o f current and anticipated subsistence 
uses of fish and wildlife populations within the region;

(ii) an evaluation o f current and anticipated subsistence 
needs for fish and wildlife populations w ithin the region;

(iii) a recommended strategy for the m anagem ent of fish 
and wildlife populations w ithin the region to accommodate 
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards, 
guidelines, and regulations to im plem ent the strategy. The 
State fish and gam e advisory com m ittees or such local 
advisory com m ittees as the Secretary may establish pursu­
ant to paragraph (2) of this subsection may provide advice to, 
and assist, the regional advisory councils in carrying out the 
functions se t forth in this paragraph.

(b) The Secretary shall assign adequate qualified sta ff to the 
regional advisory councils and make tim ely distribution of all availa­
ble relevant technical and scientific support data to the regional 
advisory councils and the State fish and game advisory com m ittees or 
such local advisory com m ittees as the Secretary may establish  
pursuant to paragraph (2) o f  subsection (a).

(c) The Secretary, in performing his m onitoring responsibility  
pursuant to section 806 and in the exercise o f his closure and other 
adm inistrative authority over the public lands, shall consider the 
report and recommendations of the regional advisory councils con­
cerning the taking of fish and wildlife on the public lands within their 
respective regions for subsistence uses. The Secretary may choose not 
to follow any recommendation which he determ ines is not supported
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by substantial evidence, violates recognized principles o f fish and 
wildlife conservation, or would be detrim ental to the satisfaction of 
subsistence needs. If a recommendation is not adopted by the Secre* 
tary, he shall set forth the factual basis and the reasons for his 
decision.

(d) The Secretary shall not im plem ent subsections (a), (b), and (c) of 
this section if w ithin one year from the date of enactm ent of this Act, 
the State enacts and im plem ents laws nf general applicability which  
are consistent with, and which provide for the definition, preference, 
and participation specified in, sections 803, 804, and 805, such laws, 
unless and until repealed, shall supersede such sections insofar as 
such sections govern State responsibility pursuant to this title for the 
taking of fish and wildlife on the public lands for subsistence uses. 
Laws establishing a system  of local advisory com m ittees and regional 
advisory councils consistent with section 805 shall provide that the  
State rulemaking authority shall consider the advice and recom m en­
dations of the regional councils concerning the taking of fish and 
wildlife populations on public lands within their respective regions 
for subsistence uses. The regional councils may present recommenda­
tions, and the evidence upon which such recommendations are based, 
to the State rulem aking authority during the course of the adm inis­
trative proceedings of such authority. The State rulem aking  
authority may choose not to follow any recommendation which it 
determines is not supported by substantial evidence presented during  
the course of its adm inistrative proceedings, violates recognized 
principles of fish and wildlife conservation or would be detrim ental to 
the satisfaction of rural subsistence needs. If a recommendation is not 
adopted by the State rulem aking authority, such authority shall set 
forth the factual basis and the reasons for its decision.

(eX 1) The Secretary shall reimburse the State, from funds appropri­
ated to the Department of the Interior for such purposes, for reason­
able costs relating to the establishm ent and operation of the regional 
advisory councils established by the State in accordance with subsec­
tion (d) and the operation of the State fish and game advisory 
com m ittees so long as such com m ittees are not superseded by the 
Secretary pursuant to paragraph (2) of subsection (a). Such reim­
bursement may not exceed 50 per centum  of such costs in any fiscal 
year. Such costs shall be verified in a statem ent which the Secretary  
determ ines to be adeouate and accurate. Sum s paid under this  
subsection shall be in addition to any grants, paym ents, or other sum s 
to which the State is entitled from appropriations to the Departm ent 
of the Interior.

(2) Total paym ents to the State under this subsection shall not 
exceed the sum of $5,000,000 in any one fiscal year. The Secretary 
shall advise the Congress at least once in every five years as to 
w hether or not the maximum paym ents specified in this subsection  
are adequate to ensure the effectiveness of the program established  
by the State to provide the preference for subsistence uses of fish and 
wildlife set forth in section 804.

FEDERAL MONITORING

Sec. 806. The Secretary shall monitor the provisions by the State of 
the subsistence preference set forth in section 804 and shall advise 
the State and the Committee on Interior and Insular Affairs and on 
M erchant Marine and Fisheries of the House of Representatives and 
the Committees on Energy and N atural Resources and Environm ent 
and Public Works o f the Senate annually and at such other tim es as
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he deems necessary of bis views on the effectiveness of the implemen­
tation of this title including the State's provision of such preference, 
any exercise of his closure or other adm inistrative authority to 
protect subsistence resources or uses, the views of the State, and any 
recommendations he may have.

JUDICIAL ENFORCEMENT

S ec . 807. (a) Local residents and other persons and organizations 
aggrieved by a failure of the S tate or the Federal Government to 
provide for the priority for subsistence uses set forth in section 804 (or 
w ith respect to the State as set forth in a State law of general 
applicability if  the State has fulfilled the requirements of section  
805(d)) may, upon exhaustion of any State or Federal (as appropriate) 
adm inistrative remedies which m ay be available, file a civil action in 
the United States District Court for the District o f Alaska to require 
such actions to be taken as are necessary to provide for the priority. 
In a civil action filed against the State, the Secretapr may be joined as 
a party to such action. The court may grant preliminary injunctive 
relief in any civil action if  the granting of such relief is appropriate 
under the facts upon which the action is based. No order granting  
preliminary relief shall be issued until after an opportunity for 
hearing. In a civil action filed against the State, the court shall 
provide relief, other than prelim inary relief, by directing the State to 
subm it regulations which satisfy the requirements of section 804; 
when approved by the court, such regulations shall be incorporated 
as part of the final judicial order, and such order shall be valid only 
for such period o f tim e as normally provided by State iaw for the 
regulations at issue. Local residents and other persons and organiza­
tions who are prevailing parties in an action filed pursuant to this 
section shall bo awarded their costs and attorney's fees.

(b) A civil action filed pursuant to this section shall be assigned for 
hearing at the earliest possible date, shall take precedence over other 
matters pending on the docket o f the U nited States district court at 
that time, and snail be expedited in every way by such court and any 
appellate court.

(c) This section is the sole Federal judicial remedy created by this 
title  for local residents and other residents who, and organizations 
which, are aggrieved by a failure of the State to provido for the 
priority of subsistence uses set forth in section 804.

PARK A N D  PARK M ONUM ENT SUBSISTENCE RESOURCE COMMISSIONS

Sec. 808. (a) W ithin one year from the date of enactm ent of th is Act, 
the Secretary and the Governor shall each appoint three members to  
a  subsistence resources commission for eacn national park or park 
m onum ent w ithin which subsistence uses ir e  permitted by th is Act. 
The regional advisory council established pursuant to section 805 
w hich nas jurisdiction within the area in which the park or park 
m onum ent is located shall appoint three members to the com m ission  
each of whom is a member o f either the regional advisory council or a 
local advisory com m ittee w ithin the region and also engages in 
subsistence uses w ithin the park or park monument. W ithin eighteen  
m onths from the date of enactm ent of this Act, each commission shall 
devise and recommend to the Secretary and the Governor a program  
for subsistence hunting within the park or park monument. Such  
program shall be prepared using technical information and other 
pertinent data assem bled or produced by necessary field studies or



VIII (Cont'd.)

investigations conducted jointly or separately by the technical and 
adm inistrative personnel of the State and the Departm ent of the  
Interior, information submitted by, and after consultation with the 
appropriate local advisory com m ittees and regional advisory coun­
cils, and any testim ony received in a public hearing or hearings heid 
by the commission prior to preparation of th< plan at a convenient 
location or locations in the vicinity of the park or park monument. 
Each year thereafter, the commission, after consultation with the 
appropriate local com m ittees and regional councils, considering all 
relevant data and holding one or more additional hearings in the 
vicinity of the park or park monument, shall make recommendations 
to the Secretary and the Governor for any changes in the program or 
its im plem entation which the commission deem s necessary.

(b) The Secretary shall promptly im plem ent the program and 
recommendations submitted to him  by each commission unless he 
finds in writing that such program or recommendations violates 
recognized principles of wildlife conservation, threatens the conser­
vation of healthy populations of wildlife in the park or park monu­
ment. is contrary to the purposes for which the park or park 
m onum ent is established, or would be detrim ental to the satisfaction  
of subsistence needs of local residents. Upon notification by the 
Governor, the Secretary shall take no action on a subm ission of a 
commission for sixty days during which period he shall consider any 
proposed changes in the program or recom m endations subm itted by 
the commission which the Governor provides him.

(c) Pending the im plem entation of a program under subsection (a) 
of this section, the Secretary shall permit subsistence uses by local 
residents in accordance with the provisions of this title  and other 
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec. 809. The Secretary m ay enter into cooperative agreem ents or 
otherwise cooperate with other Federal agencies, the State, Native  
Corporations, other appropriate persons and organizations, and, 
acting through the Secretary of State, other nations to effectuate the  
purposes and policies of this title.

SUBSISTENCE A ND LAND USE DECISIONS

S e c . 810. (a) In determ ining w hether to withdraw, reserve, lease, or 
otherwise permit the use, occupancy, or disposition of public lands 
under any provision of law authorizing such actions, the head of the  
Federal agency having primary jurisdiction over such lands or his 
designee shall evaluate the effect o f such use, occupancy, or disposi­
tion on subsistence uses and needs, the availability o f other lands for 
the purposes sought to be achieved, and other alternatives which  
would reduce or elim inate the use, occupancy, or disposition of public 
lands needed for subsistence purposes. No such withdrawal, reserva­
tion, lease, permit, or other use, occupancy or disposition of such  
lands which would significantly restrict subsistence uses shall be 
effected until the head of such Federal agency—

(1) gives notice to the appropriate S tate agency and the 
appropriate local com m ittees and regional councils established  
pursuant to section 805;

(2) gives notice of, and holds, a hearing in the vicinity of the 
area involved; and
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(3) determ ines that (A) such a significant restriction of subsist­
ence uses is necessary, consistent with sound m anagem ent prin­
ciples for the utilization of the public lands, (B) the proposed 
activity will involve the m inimal amount of public lands neces­
sary to accomplish the purposes of such use, occupancy, or other  
disposition, and tC) reasonable steps w ill be taken to minimize 
adverse impacts upon subsistence uses and resources resulting  
from such actions.

(b> If the Secretary is required to prepare an environm ental impact 
statem ent pursuant !:o section 102(2XC) of the National Environmen- 
t?l Policy Act, he shalll provide the notice and hearing and include the 
findings required by subsection (a) as part of such environm ental 
impact statem ent.

(c) Nothing herein shall be construed to prohibit or impair the 
ability of the State or any N ative Corporation to m ake land selections 
and receive land conveyances pursuant to the Alaska Statehood Act 
or the Alaska N ative Claims Settlem ent Act.

(d) After compliance with the procedural requirem ents of this 
section and other applicable law, the head of the appropriate Federal 
agency may manage or dispose of public lands under his primary 
jurisdiction for any of those uses or purposes authorized by this Act or 
other law.

ACCESS

Sec. 811. (a) The Secretary shall ensure that rural residents 
engaged in subsistence uses shall have reasonable access to subsist­
ence resources on the public lands.

(b) N otwithstanding any other provision of this Act or other law, 
the Secretary shall permit on the public lands appropriate use for 
ubsistence purposes of snowmobiles, motorboats, and other means of 

surface transportation traditionally employed for such purposes by 
local residents, subject to reasonable regulation.

RESEARCH

Sec. 812. The Secretary, in cooperation with the State and other 
appropriate Federal agencies, shall undertake research on fish and 
wildlife and subsistence uses on the public lands; seek data from, 
consult with and m ake use of, the special knowledge of local residents 
engaged in subsistence uses; and m ake the results o f such research 
available to the State, the local and regional councils established by 
the Secretary or State pursuant to section 805, and other appropriate 
persons and organizations.

PERIODIC REPORTS

Sec. 813. W ithin four years after the date o f enactm ent of this Act, 
and within every three-year period thereafter, the Secretary, in 
consultation with the Secretary of Agriculture, shall prepare and 
submit a report to the President of the Senate and the Speaker of the  
House o f Representatives on the im plem entation o f this title. The 
report shall include—

(1) an evaluation o f the results o f the monitoring undertaken  
by th e  Secretary as required by section 806;

(2) the status of fish and w ildlife populations on public lands 
that are subject to subsistence usee;

(3) a description o f the nature and extent o f subsistence uses 
and other uses o f fish and wildlife on the public lands;
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(4) the role o f subsistence uses in the economy and culture of 
rural Alaska;

(5) comments on the Secretary’s report by the State, the local 
advisory councils and regional advisory councils established by 
the Secretary or the State pursuant to section 805, and other 
appropriate persons and organizations;

(6) a description of those actions taken, or which may need to 
be taken in the future, to permit the opportunity for continu­
ation of activities relating to subsistence uses on the public lands; 
and

(7) such other recommendations the Secretary deems appropri­
ate.

A notice of the report shall be published in the Federal Register and 
the report shall be made available to the public.

REGULATIONS

S ec. 814. The Secretary shall prescribe such regulations os are 
necessary an<3 appropriate to carry out his responsibilities under this 
title.

LIMITATIONS, SAVINGS CLAUSES

Sec. 815. N othing in this title shall be construed as—
(1) granting any property right in any fish or wildlife or other 

resource of the public lands or as perm itting the level of subsist­
ence uses o f fish and wildlife within a conservation system  unit to 
be inconsistent with the conservation of healthy populations, and 
within a national park or monum ent to be inconsistent with the 
conservation of natural and healthy populations, of fish and 
wildlife. No privilege which may be granted by the State to any 
individual with respect to subsistence uses may be assigned to 
any other individual;

(2) permitting’ any subsistence use of fish and wildlife on any 
portion of the public lands (whether or not w ithin any conserva­
tion system  unit) which was perm anently closed to such uses on 
January 1, 1978, or enlarging or dim inishing the Secretary's 
authority to m anipulate habitat on any portion o f the public 
lands;

(3) authorizing a restriction on the taking of fish and wildlife 
for nonsubsistence uses on the public lands (other than national 
parks and park monuments) unless necessary for the conserva­
tion of healthy populations of fish and wildlife, for the reasons set 
forth in section 816, to continue subsistence uses of such popula­
tions, or pursuant to other applicable law; or

(4) modifying or repealing the provisions o f any Federal law 
governing the conservation or protection of fish and wildlife, 
including the National W ildlife Refuge System  Administration  
Act of 1966 (80 Stat. 927; J.6 U.S.C. 668dd-jj), the National Park 
Service Organic Act (39 Stat. 535,16 U.S.C. 1 .2 ,3 .4 ), the Fur Seal 
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered 
Species Act of 1973 (87 i ta t .  884; 16 U.S.C. 1531-1543), the Marine 
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C. 
1361-1407), the Act entitled "An Act for the Protection of the  
Bald Eagle", approved June 8. 1940 (54 Stat. 250; 16 U.S.C. 
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C. 
703-711), the Federal Aid in W ildlife Restoration Act (50 Stat. 
917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage­
m ent Act o f 1976 (90 Stat. 331; 16 U.S.C. 1801-1882), the Federal



Aid in Fish Restoration Act (64 Stat. 430; 16 U.S.C. 7T7-777K), or 
any amendments to any one or more of such Acts.

CLOSURE TO SUBSISTENCE USES

S e c . 816. (a) All national parks and park monuments in Alaska 
shall be closed to the taking of wildlife except for subsistence uses to 
the extent specifically permitted by this Act. Subsistence uses and 
sport fishing shall be authorized in such areas by the Secretary and 
carried out in accordance with the requirements of this title and 
other applicable laws of the United States and the State of Alaska.

■ b* Except ns specifically provided otherwise by this section, noth­
ing in this title is intended to enlarge or dim inish the authority of the 
Secretary to designate areas where, and establish periods when, no 
taking of fish and wildlife shall be permitted on the public lands for 
reasons of public safety, administration, or to assure the continued  
viability of a particular fish or wildlife population. Notwithstanding  
any other provision of this Act or other law, the Secretary, after 
consultation with the State and adequate notice and public hearing, 
may temporarily close any public lands (including those within any 
conservation system unit), or any portion thereof, to subsistence uses 
of a particular fish or wildlife population only if necessary for reasons 
of public safety, administration, or to assure the continued viability  
of such population. If the Secretary determ ines that an emergency 
situation exists and that extraordinary measures must be taken for 
public safety or to assure the continued viability of a particular fish 
or wildlife population, the Secretary may immediately close the 
public lands, or any portion thereof, to the subsistence uses of such 
population and shall publish the reasons justifying the closure in the 
Federal Register. Such emergency closure shall be effective when 
made, shall not extend for a period exceeding sixty days, and may not 
subsequently be extended unless the Secretary affirm atively estab­
lishes. after notice and public hearing, that such closure should be 
extended.



Sections 1314(a) and (b):

TAKING OF FISH A ND WILDLIFE

S e c . 1314. (a) Nothing in this Act is intended to enlarge or dim inish  
the responsibility and authority o f the State of A laska for manage­
ment o f fish and wildlife on the public lands except as may be 
provided in title  VIII o f this Act, or to amend the A laska constitution.

(b) Except as specifically provided otherwise by th is Act, nothing in 
this Act is intended to enlarge or dim inish the responsibility and  
authority of the Secretary over the m anagem ent of the public lands.



LAW Ofncaof
ROSS, GINGRAS, BAILEY A MINER

WAYNE ANTHONY ROSS

THOMAS S OINGRAS

ALLEN M BAILEY

EDWARO MINER

CHERI C JACOBUS

PATRICK <3 ROSS

DONALD J MILLER. OF COUNSEL

A PROFESSIONAL CORPORATION 

1007 W. THIRD AVENUE, 8UITE 204 
ANCHORAOE, ALASKA 99501 
TELEPHONE (907) 27MM7 
TELECOPIER (907) 275-9472

June 23, 1990

Re: Special Session —  Constitutional Amendment
Dear Legi^.ator:

Governor Cowper has called you back into special session to 
consider passage of a resolution placing a Constitutional amendment 
on the November ballot. Unfortunately, Governor Cowper did not 
reveal his plan until late Friday, two days before the special 
session was to begin. He stated this was to ’void debate in the
media. It is unfortunate that Governor Cowper has taken the
position that there should be no public debate concerning an issue 
which affects each and every Alaskan and future Alaskans. A change 
to the State Constitution should not be taken lightly. It is 
something that should be debated by all those involved, namely the 
public. The debate should occur before an amendment is placed on 
the ballot to determine whether it is in the people's best interest 
to even place it before them.

We have written previous letters to you on June 4 and June 21, 
1990, discussing the involved issues in detail. Now that Governor 
Cowper has belatedly released his "temporary Constitutional
amendment" plan, at a point really too late for any meaningful
public input or debate, we are writing to recommend that the
Legislature do the following at the special session:

1. Do not place any constitutional amendment on the ballot.

2. Do not try to solve the problem through passage of
legislation on this complicated subject in this short 
period of time.

3. Join the lawsuit presently filed to set aside the
provisions of ANILCA which dictate to the State the
manner in which the State should manage its resources,
and return control of these resources to the State.

4. Urge our Congressional delegation to seek appropriate
amendments to ANILCA. With their assistance, this is an 
easy solution. ANILCA itself has been amended nine times 
since its enactment and an amendment to Title VIII was 
recently filed at the request of the same people who 
argue no amendment can be requested.
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This is the best solution, because:

1. A constitutional amendment is bad enough. However, a 
"temporary constitutional amendment" is a self­
contradictory concept, and will create more problems than 
it solves.

2. The proposed federal subsistence regulations do not 
appear to be impossible to live with for a period of 
time, and they apply on federal and not on state land in 
any event.

3. The United States government has conceded that ANILCA has 
given it no authority over state waters and the fish 
resource, and is not attempting to regulate fisheries.

4. Most important, under the terms of ANILCA, if the 
legislature does nothing to comply with ANILCA. ANILCA 
will not allow aggrieved subsistence users to sue the 
State in Federal Court, Once the Legislature attempts to 
implement or interpret ANILCA, § 807 allows lawsuits in 
Federal Court against the State. This particular door 
must not be opened.

A "Temporary" Constitutional Amendment is improper
Because Governor Cowper has not been able to muster support 

for a constitutional amendment, at this time, he is proposing an 
amendment which includes a "sunset" provision. A constitutional 
amendment with the "sunset" provision is essentially a 
contradiction of the constitutional amendment process. A "sunset" 
provision implicitly seeks to achieve consensus on the ground that 
an amendment is temporary rather than that it is wise. It requires 
that the entire issue be revisited and thereby forestalls a 
resolution around which the opposing camps may begin to coalesce. 
Instead of closing the public division, a constitutional amendment 
with a "sunset" provision merely declares that the debate must 
continue.

Under a Constitutional amendment with a "sunset" provision, 
the provisional nature of a State regulatory program would color 
administrative decision making and judicial review of any State 
subsistence regulations. There is no law on what a "sunset" 
provision means. It is literally never used in the constitutional 
amendment process, except when a Constitution is first adopted. In 
other words, it will do more to create confusion, not only in the 
minds of those individuals who must live with the State regulations 
- the subsistence users themselves - but also the courts.

Nearly all those parties who are participating in this process
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agree that something is wrong with the law passed by Congress in 
1980, namely the Alaska National Interests Lands Conservation Act 
(ANILCA) . It was and is and will continue to be a flawed law which 
was foisted on Alaska by Congress. Most importantly, a "sunset" 
provision does not address the real problems which have been 
created in this State by Title VIII of ANILCA. It does nothing to 
cure the vagueness of certain core federal legislative concepts, 
like "rural," "customary and traditional," and "barter," which 
must continue to be implemented under ANILCA.

Legal challenges will continue unabated with the Alaska 
Department of Fish and Game regulations accorded no presumption of 
correctness by the courts. In other words, the courts will be free 
to substitute their judgment for that of the State managers. 
Subsistence, and more importantly, fish and game management on 
State, private and Federal lands will continue to be at risk. The 
resource itself, as well as the resource users, will suffer.

To ask the citizens of Alaska to amend their Constitution to 
dismantle the common use, equal protection and uniform application 
provisions of their Constitution to comply with a flawed Federal 
law, while hoping that somehow someone will amend the Federal law 
to acceptably define its reach, is clearly unacceptable.

Even John Shively, with NANA Corporation, stated on June 18, 
1990, at a meeting with the Resource Development Council in 
response to a question from Representative Mike Navarre, that he 
agreed with the assessment that a constitutional amendment with a 
"sunset" provision was bad. We agree. Amending the Constitution 
is nothing like changing State law.

The Department of Interior 
has no authority under ANILCA 

over subsistence uses on State lands.
The Alaska Outdoor Council recently hired Paul Lenzini, a 

partner in the Washington, D.C. law firm of Wilkinson, Barker, 
Knauer & Quinn, to review ANILCA and its legislative history to 
prepare a legal opinion on whether the Federal Government could 
extend its jurisdiction beyond the regulation of subsistence on 
Federal lands. Attached is a copy of his opinion.

For over 20 years, Mr. Lenzini has represented State fish and 
wildlife agency interests in Federal and State Courts throughout 
the United States, regarding State authority for the protection and 
management of fish and resident wildlife within State borders. In 
the Supreme Court, Mr. Lenzini successfully represented the State 
of Montana against a constitutional challenge to State authority to 
prefer residents in licensing requirements relating to recreational 
elk hunting. Baldwin v. Montana and Fish and Game Commission, 426
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U.S. 371 (1978). He is clearly an expert in these matters.

In a nutshell/ Mr. Lenzini's opinion is that based on 
constitutional law, judicial interpretation and on ANILCA and its 
legislative history, the Federal Government simply does not have 
authority to extend its jurisdiction beyond the Federal lands to 
State lands and waters. The federal government agrees, and has not 
attempted to regulate fisheries, or any other activities on State 
lands or waters.

Therefore as of July 1, 1990, the State of Alaska retains 
control over state waters, including commercial fishing, and state 
lands. For example, that would mean that the Kenaitze case would 
become a State issue and not Federal. Therefore, the urgency for 
a State constitutional amendment is gone.

ANILCA is presently being challenged as unconstitutional
in the Federal Courts

As you are probably aware, a group of more than two dozen 
individuals, including Native Alaskans, and organizations, 
including conservation organizations, have filed suit in Federal 
Court to directly challenge Title VIII of ANILCA. A copy of that 
Complaint is attached.

The State of Alaska should join that lawsuit. If the Governor 
is unwilling to join the lawsuit, the State legislature should 
join. There are a number of issues which are specific to the 
State's interest.

A major issue is its interest in ensuring that it cannot be 
sued in Federal Court. Section 807 of ANILCA gives aggreived 
subsistence users the right to directly sue the State in Federal 
Court to enforce a hunt or set a season, but only if the State 
actually enacts a subsistence law. This violates the State's 
constitutional rights granted to it by the Eleventh Amendment to 
the United States Constitution. As stated in our earlier letters, 
the State really has nothing to lose in litigation with the Federal 
Government and should assert its rights.

Miscellaneous Authorities

We have attached a number of other items. Recently at the 
National Rifle Association of America Convention, the National 
Rifle Association overwhelmingly supported and passed a resolution, 
supporting the common use clause of the State Constitution. It 
also voted that ANILCA directly inhibited the State of Alaska's 
» ;ility to properly manage its fish and wildlife resources or to 
encourage a sustained yield of those resources for all of its 
citizens. The National Rifle Association specifically supported
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the legal challenge which has been filed in the Federal Court and 
has directed its Executive Vice President to use any appropriate 
resources at his disposal to assist in securing an appropriate 
legal ruling. Finally, it voted to encourage Congress to make the 
appropriate changes in ANILCA.

We have also included a copy of an opinion prepared by Ron 
Sommervllie, formerly a director of ADFG, and now the Executive 
Director for the Wildlife Legislative Fund of America. We suggest 
that you read his subsistence analysis and comments. We 
wholeheartedly agree with those.

Conclusion
In summary, no one has argued that the Alaska Constitution 

does not allow the legislature to pass legislation to ensure that 
those persons most dependent on the renewable resources of our 
State can have continued access to them or a priority of access 
when those resources are scarce. The Alaska Constitution clearly 
allows the State legislature to enact legislation protecting those 
individuals.

However, just as clearly as the Alaska Constitution allows the 
enactment of such legislation, the Alaska Constitution does not 
allow it to enact legislation which is in conformity with ANILCA. 
It cannot allocate access to resources solely on the basis of 
residency, and this legislature should not pass a resolution 
placing an amendment on the State Constitution which would remove 
from the State Constitution the common use provision which has long 
protected Alaskans from arbitrary and capricious rulings.

This is a very complicated area of the law. Any 
precipitous action taken by this legislature is likely to do more 
harm than good, and is likely to cause serious damage to both the 
right of the State to regulate its own resources and the stability 
of the resource itself. This on one of those cases where it is 
much better to do nothing, than to try to do something with 
virtually no public input and so little time for intelligent 
consideration and debate. This matter can, and should, await the 
results of the federal lawsuit, and can be considered between now 
and the next session of the legislature in any event.

This is precisely what happened after the Madison decision 
where the Alaska Supreme Court struck down the state regulations. 
The legislature wisely adjourned without a new law, continued to 
debate it and passed the 1986 law the next legislative session. 
Even though the State was threatened with federal take-over, the 
legislature did not precipitously act.

The State can live with present federal regulations, which
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apply only to federal lands. .Fishing, both sport and commercial, 
is not regulated under ANILCA. Any action by the State now will 
damage both sport and commercial fishing interests, by subjecting 
them to possible federal regulation.

The best solution at this point is to do nothing, and join the 
lawsuit or wait for the results of the lawsuit. Also, urge our 
congressional delegation to amend ANILCA.

S p e c ia l  L e g i s l a t i v e  S e s s io n
J u n e  2 3 , 1990
P age  6

ROSS, GINGRAS, BAILEY & MINER 
A Professional Corporation

BY; d lu o J c <̂ n --- — .
CHERI C./JACOBUS

Enclosures
Lenzini Opinion 
ANILCA lawsuit 
NRA Resolution
Wildlife Legislative Fund of America Opinion

P.S. Ahtna Land Closura

After this letter was completed, I received a call from Ms. 
Pagano of the Associated Press. She stated to me that Ahtna 
Corporation had just announced that it has closed its land to 
hunting by non-corporation shareholders. The Nelchina caribou 
herd grazes on Ahtna land. Ahtna's action demonstrates how 
dangerous it is to pass a constitutional amendment when each 
private landowner can close its land to hunting. While the 
land belongs to Ahtna, the game does not. The "common use" 
clause of the state constitution, the very clause the 
legislature is considering negating, requires that the game 
resource be available equally to everyone. While Ahtna, like 
any other private landowner, may restrict hunting on his or 
her property, the "common use" clause requires that hunting be 
prohibited equally to all people, including corporation 
members.
Ahtna's actions demonstrate how much more complex the issues 
are than what the legislature has been led to believe. They 
clearly demonstrate that it is improper for the legislature to 
act precipitously at this time, particularly by trying to 
amend the Alaska Constitution.
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CHRONOLOGY OF THE STATE'S SUBSISTENCE LAW

#

1978 STATE'S TIAST SUBSISTENCE LAW: The state passes its
firsc subsistence law which, once sustained yield has been unsured, 
requires that subsistence uses be allowed, with a priority if 
necessary. The law defines subsistence uses as "customary and 
traditional uses" of fish and game for specific purposes such as 
food.

1980 ANILCA: Congress passes the Alaska National Interest
Lands Conservation Act, creating 104 million acres of new national 
parks, preserves and wildlife refuges. Title VIII of that act 
mandates that the state maintain a subsistence hunting and fishing 
preference for rural residents, or forfeit management of these 
subsistence uses on public lands. If the state fails to protect 
subsistence as described in ANILCA, the act stipulates that the 
federal government will take over management of fish and wildlife 
on the two-thirds of the state that is federal land.

. -

1982 ' CONSISTENCY: The joint Boards of Fisheries and Game
adopt a regulation specifying that customary and traditional uses
are rural uses, and the Department of Interior certifies the
state's consistency with ANILCA.

1982 REPEAL INITIATIVE: A statewide effort to repeal the
subsistence law fails by a large margin at the polls.

1983 SUBSISTENCE SUIT: Several Alaskans file suit against
the state subsistence law. In McDowell v. State, they argue that 
the law denies subsistence privileges to some urban residents who 
have long depended on fish and wildlife resources, while granting 
those privileges to some rural residents who do not need it, and 
for that reason the law is unconstitutional.

1985 MADISON DECISION: The Alaska supreme court, in the
Madison decision, rules that state regulations limiting subsistence ' 
to rural residents are not consistent with the state's 1978^ 
subsistence law. The Interior Department notifies the state that
the Madison decision violates the provisions of ANILCA and 
threatens takeover of fish and wildlife management on public lands 
unless th*i state comes up with a new subsistence law, incorporating 
the rural limitation.

1986 NEW SUBSISTENCE LAW: The Alaska Legislature enacts a new
law limiting subsistence to rural residents. In state superior 
co.gjrt, the McDowell suit is amended to challenge the new 
subsistence law. The Kenaitze Indian Tribe also files a suit in 
federal court under ANILCA to protest the classification of the 
Kenai Peninsula as an urban area.

•does



1987 roOWTZES INITIALLY DENIED: A federal judge rules
against the Kanaitzes, saying the state subsistence law's
definition of rural agrees with the use of the word "rural" in 
federal subsistence law.

1987 MCDOWELL INITIALLY DENIED: The state superior court
holds that the 1986 subsistence law is constitutional.

198S KZNAITZE DECISION REVERSED: The ninth U.S. circuit court
of appeals in San Francisco reverses the Kenaitze decision and 
holds that the state definition of rural is not consistent with 
ANILCA. The U.S. Supreme Court ultimately denies review.

1989 KINAITZE NEGOTIATIONS: Under direction by the federal
district court in a preliminary injunction, the state and the 
Kanaitze tribe agree to a one-year educational fishery, for
plaintiffs in that case only, until a permanent subsistence 
solution can be found. The state initially believes that a simple 
am_endment^jco ANILCA, which changes the federal definition of rural 
to match the state definition, is the best solution. However, that 
effort failed, and negotiations begin toward reaching a consensus 
opinion.

1989 MCDOWELL DECISION: On December 22, the Alaska supreme
court rules the 1986 state subsistence law is unconstitutional 
because it excludes urban residents from subsistence activities.

1990 STAY GRANTED: On January 5 the Alaska supreme court
granted the state a stay in the McDowell decision until July 1 with 
regard to existing regulations. As a consequence, all existing 
regulations are in effect and are enforceable until that time.



RESULTS OF MCDOWELL V. STATE RULING ON SUBSISTENCE LAW

COURT DECISION: On December 22, 1989, the Alaska Supreme Court
reversed a lower court, ruling that Article VIII of the Alaska 
Constitution limiting eligibility- for subsistence uees
ta raaicUhnw-'O* rural arses (McDowell v. State) .

This appears to make it constitutionally impossible for Alaska to 
enact a law consistent with ANILCA, raising the possibility of 
federal management on some of the lands in Alaska, unless there is 
a change- to ANILCA or to the Alaska Constitution,

IMMEDIATE IMPLICATIONS: The supreme court remanded the case back
to Che superior court to issue a declaratory judgment and to work 
with the state on further action. A judge has not been assigned 
yet at the lower court, and no date has been set for further 
action. Until the superior court rules and provides further 
direction and upon the advice of the Department of Law, ongoing or 
imminent winter subsistence hunts will be conducted under current 
Board of Game regulations. The supreme court has granted the state 
a stay of the decision until July 1 with respect to existing 
hunting and fishing regulations to allow for an orderly transition 
in management. As a consequence, existing subsistence regulations 
will remain valid and enforceable.

The Boards of Fisheries and Game will be continuing their annual 
regulatory meetings through January and running into April. Action 
on most subsistence related proposals will probably be deferred 
until the superior court takes action.

LONG-TERM ISSUES: Title VIII of the Alaska National Interest Lands
Conservation ACT (ANILCA) requires federal land managing agencies 
to provide a preference for the subsistence uses of rural residents 
on federal public lands, unless the! state, provides for such 
subsistence uses and the public participation as required by 
ANILCA. It is unlikely that the state can continue to meet these 
requirements now that the state cannot constitutionally provide a 
rural preference. r

OPTIONS: There are several options available to deal with thi3
problem -over the long term. These include possibly working out an 
agreement with federal agencies to allow cooperative decision­
making for fishing and hunting regulations on federal lands, or 
seeking changes in ANILCA, state law, the state constitution, or 
some combination of all of these. No conclusions have been reached 
at^this time as to which option will provide the best, long-term 
solution.•



^  u s O i  (?)

SUBSISTENCE CHRONOLOGY

1960 The Federal government transferred authority for management of fish and game in
Alaska to the new State government.

1971 The Alaska Native Claims Settlement Act (ANCSA) extinguished aboriginal hunting and
fishing rights. No law was enacted on protection of subsistence, but the conference 
report stated native subsistence and subsistence lands would be protected by the State 
of Alaska and Department of the Interior.

1978 The State Subsistence law created a priority for subsistence over all other fish and game
uses. It did not define subsistence users.

1980 The Alaska National Interest Lands Conservation Act (ANILCA) required a subsistence
priority for ‘rural residents* on Federal ‘public lands'. It also said the State of Alaska 
could manage fish and game on all lands if it enacted a law granting a subsistence 
priority to rural residents, in compliance with ANIi.CA.

1982 The Federal government said the State was in compliance with ANILCA, after the
Boards of Fisheries and Game adopted regulation; creating a rural subsistence priority.

1982 Ballot Proposition 7 to repeal the State’s Subsistence priority was rejected by voters.

1985 The MADISON V. STATE decision was issued by the State Supreme Court which ruled 
that the 1978 State law did not specifically allow the Boards to grant a Subsistence 
priority to rural residents.

1986 The State Subsistence iaw (1978) was amended by the legislature to give a specific 
Subsistence priority to rural residents.

1989 The KENAIT2E V. STATE decision was issued by the Federal Appeals Court which said
the State's definition of ‘rural* (the economic nature of community) was not consistent 
with that of ANILCA (the population of the community).

I
1989 McDOWELL V. STATE decision issued by the State Supreme Court on December 22,

1989 ruled that the State law (1978, amended in 1986) granting a Subsistence priority 
based solely on residency is unconstitutional under the Alaska State Constitution.

APRIL 13, 1990: Notice of Intent to propose regulations was published in the federal register.
Temporary regulations establish a Federal program that minimizes change to the State program
consistent with meeting the Federal government's responsibilities under TITLE VIII.

JUNE 8,1990: Temporary regulations for the federal program published in the Federal Register with
a ten day public comment period.



managed for the purpose of protecting their suitability for 
wilderness designation pending revision of the initial plans; and

(4) unless expressly authorized by Congress the Department of 
Agriculture snail not conduct any further statewide roadless 
area review and evaluation of National Forest System lands in 
the State of Alaska for the purpose of determ ining their suitabil­
ity for inclusion in the National W ilderness Preservation  
System.

TITLE VIII—SUBSISTENCE MANAGEMENT AND USE

FINDINGS

is USC 3U1. S e c . 801. The Congress finds and declares that—
(1) the continuation o f the opportunity for subsistence uses by 

rural residents of Alaska, including both N atives and non- 
Natives, on the public lands and by Alaska Natives on N ative  
lands is essential to Native physical, economic, traditional, and 
cultural existence and to non-Native physical, economic, tradi­
tional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no 
practical alternative means are available to replace the food 
supplies and other items gathered from fish and wildlife which 
supply rural residents dependent on subsistence uses;

(3) continu'tion of the opportunity for subsistence uses of 
resources on public ana other lands in Alaska is threatened by 
the increasing population of Alaska, w ith resultant pressure on 
subsistence resources, by sudden decline in the populations of 
some wildlife species which are crucial subsistence resources, by 
increased accessibility of remote areas containing subsistence 
resources, and by taking of fish and wildlife in a m anner 
inconsistent with recognized principles of fish and wildlife 
management;

(4) in order to fulfill the policies and purposes of the Alaska 
43 USC 1601 N ative Claims Settlem ent Act and as a m atter of equity, it is
note- necessary; for the Congress to invoke its constitutional authority

over N ative affairs and its constitutional authority under the 
property clause and the commerce clause to protect and provide 
the opportunity for continued subsistence uses on the public 
lands by Native and non-Native rural residents; and

(5) the national interest in the proper regulation, protection, 
and conservation of fish and wildlife on the public lands in  
Alaska and the continuation of the opportunity for a subsistence 
way of life by residents of rural Alaska require that an adm inis­
trative structure be established for the purpose of enabling rural 
residents who have personal knowledge of local conditions and 
requirements to have a m eaningful role in the management of 
fish and wildlife and of subsistence uses on the public lands in 
Alaska.

POLICY

16 USC 3112. Sec. 802. It is hereby declared to be the policy of Congress that—
(1) consistent with sound m anagem ent principles, and the  

conservation of healthy populations of fish and wildlife, the  
utilization of the public lands in Alaska is to cause the least 
adverse impact possib'e on rural residents who depend upon 
subsistence uses of the resources of such lands; consistent w ith  
m anagem ent of fish and wildlife in accordance with recognized

94 STAT. 24*22 PUBLIC LAW 96-487—DEC. 2, 1980
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scientific principles and the purposes for each unit established, 
designated, or expanded by or pursuant to titles II through VII of Ante. p. L’;i77. 
this Act, the purpose of this title is to provide the opportunity for 
rural residents engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of all 
such resources on the public lands of Alaska when it is necessary 
to restrict taking in order to assure the continued viability o f a 
fish or wildlife population or the continuation o f subsistence uses 
o f such population, the taking of such population for nonwasteful 
subsistence uses shall be given preference on the public lands 
over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal 
laws, Federal land managing agencies, in managing subsistence 
activities on the public lands and in protecting the continued 
viability of all w ild renewable resources in Alaska, shall cooper­
a te  with adjacent landowners and land managers, including 
N ative Corporations, appropriate State and Federal agencies, 
and other nations.

DEFINITIONS

Sec. 803. As used in  this Act, the  term  "subsistence uses" m eans 16 USC 3113. 
th e  cus tom ary  and trad it iona l  uses by ru ra l A laska residents of wild, 
renewable resources for d irect personal or family consumption as 
food, shelter, fuel, clothing, tools, or transporta t ion ;  for the m aking  
and  selling of  h an d ic ra f t  articles out of nonedible byproducts of fish 
and  wildlife resources taken  for personal or  family consumption; for 
ba r te r ,  or sh a r in g  for personal o r  family consumption; and for 
custom ary trade. F o r  th e  purposes of this section, th e  te rm —

(1) "fam ily" m eans  all  persons re la ted  by blood, marriage, or 
adoption, or a n y  person living within th e  household on a  perm a­
n e n t  basis; and

(2) "b a r te r"  m eans  th e  exchange of fish or  wildlife or th e ir  
parts , tak en  for subsistence uses—

(A) for other fish or game or their parts; or
(B) for o th e r  food o r for nonedible items o ther  than  money 

if th e  exchange is of a  limited and noncommercial na tu re .

PREFERENCE FOR SUBSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other 16 USC 3114. 
Federal laws, the taking on public lands o f fish and wildlife for 
nonwasteful subsistence uses shall be accorded priority over the 
taking on such lands o f fish and wildlife for other purposes. When- Priority criteria, 
ever it  is necessary to restrict the taking o f populations of fish and 
wildlife on such lands for subsistence uses in order to protect the 
continued viability o f  such populations, or to continue such uses, such 
priority shall be im plem ented through appropriate lim itations based 
on the application o f the following criteria:

(1) customary and direct dependence upon the populations as 
the mainstay of livelihood;

(2) local residency; and
(3) the availability  of alternative resources.

PUBLIC LAW 96-487-DEC. 2, 1980 94 STAT. 2423



LOCAL AN D  REGIONAL PARTICIPATION

lt» u se  ill lo. Sec. 805. (a) Except as otherwise provided in subsection (d) o f this 
section, one year after the date of enactm ent of this Act, the 
Secretary in consultation with the S tate shall establish—

(1) at least six Alaska subsistence resource regions which, 
taken together, include all public lands. The number and bound­
aries o f the regions shall be sufficient to assure that regional 
differences in subsistence uses are adequately accommodated;

(2) such local advisory com m ittees within each region as he 
finds necessary at such time as he may determ ine, after notice 
and hearing, that the existing S tate fish and gam e advisory 
committees do not adequately perform the functions of the local 
committee system  set forth in paragraph (3XDHiv) o f this subsec­
tion; and

(3) a regional advisory council in each subsistence resource 
region.

Regional adviso- Each regional advisory council shall be composed of residents of the 
ry council, au- region and shall have the following authority:

ty' (A) the review and evaluation of proposals for regulations,
policies, m anagement plans, and other matters relating to sub­
sistence uses of fish and wildlife w ithin the region;

(B) the provision of a forum for the expression o f opinions and 
recommendations by persons interested in any m atter related to 
the subsistence uses of fish and wildlife w ithin the region;

(C) the encouragement o f local and regional participation 
pursuant to the provisions of th is title  in the decisionm aking 
process affecting the taking of fish and wildlife on the public 
lands within the region for subsistence uses;

Annual report to (D) the preparation of an annual report to the Secretary which
Secretary. s haH contain—

(i) an identification of current and anticipated subsistence 
uses of fish and wildlife populations within the region;

(ii) an evaluation of current and anticipated subsistence 
needs for fish and wildlife populations w ithin the region;

(iii) a recommended strategy for the m anagem ent o f fish 
and wildlife populations w ithin the region to accommodate 
such subsistence uses and needs; and

(iv) recommendations concerning policies, standards,

fuidelines, and regulations to im plem ent the strategy. The 
tate fish and game advisory committees or such local 

advisory committees as the Secretary may establish pursu­
ant to paragraph (2) of this subsection may provide advice to, 
and assist, the regional advisory councils in carrying out the 
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the 
regional advisory councils and make tim ely distribution of all availa­
ble relevant technical and scientific support data to the regional 
advisory councils and the State fish and game advisory com m ittees or 
such local advisory committees as the Secretary m ay establish  
pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility  
pursuant to section 806 and in the exercise of his closure and other 
adm inistrative authority over the public lands, shall consider the 
report and recommendations of the regional advisory councils con­
cerning the taking of fish and wildlife on the public lar ds w ithin their 
respective regions for subsistence uses. The Secretary may choose not 
to follow any recommendation which he determ ines is not supported

94 STAT. 2424 PUBLIC LAW 96-487—DEC. 2. 1980
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by substantial evidence, violates recognized principles of fish and 
wildlife conservation, or would be detrimental to the satisfaction o f  
subsistence needs. If a recommendation is not adopted by the Secre­
tary, he shall set forth the factual basis and the reasons for his 
decision.

(d) The Secretary shall not implement subsections (a), (b), and (c) of Im p lem en ta tion , 
this section if  within one year from the date of enactm ent of this Act, 
the State enacts and im plements laws of general applicability which  
are consistent with, and which provide for the definition, preference, 
and participation specified in, sections 803, 804, and 805, such laws, 
unless and until repealed, shall supersede such sections insofar as 

; such sections govern State responsibility pursuant to this title  for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system  of local advisory com m ittees and regional 
advisory councils consistent with section 805 shall provide that the 
State rulem aking authority shall consider the advice and recommen­
dations of the regional councils concerning the taking of fish and  
wildlife populations on public lands within their respective regions 
for subsistence uses. The regional councils m ay present recommenda­
tions, and the evidence upon which such recommendations are based, 
to the State rulem aking authority during the course of the adminis- 

! trative proceedings of such authority. The State rulem aking
authority may choose not to follow any recommendation which it 
determines is not supported by substantial evidence presented during 
the course of its adm inistrative proceedings, violates recognized 
principles of fish and wildlife conservation or would be detrim ental to 
the satisfaction of rural subsistence needs. If a recommendation is not 
adopted by the State rulemaking authority, such authority shall set  
forth the factual basis and the reasons for its decision.

(eKl) The Secretary shall reimburse the State, from funds appropri- Reimbursement 
ated to the Departm ent of the Interior for such purposes, for reason- t0 State3' 
able costs relating to the establishment and operation of the regional 
advisory councils established by the State in accordance with subsec­
tion (d) and the operation o f the State fish and gam e advisory 
committees so long as such committees are not superseded by the 
Secretary pursuant to paragraph (2) of subsection (a). Such reim­
bursement m ay not exceed 50 per centum of such costs in any fiscal 
year. Such costs shall be verified in a statem ent which the Secretary 
determines to be adequate and accurate. Sum s paid under this 
subsection shall be in addition to any grants, paym ents, or other sums 
to which the State is entitled from appropriations to the Departm ent 
of the Interior.

(2) Total paym ents to the State under th is subsection shall not Report to Con- 
» exceed the sum  of 55,000,000 in any one fiscal year. The Secretary gTess- 

shall advise the Congress at least once in every five years as to 
whether or not the maximum payments specified in this subsection  
are adequate to ensure the effectiveness of the program established  
by the State to provide the preference for subsistence uses of fish and 
wildlife set forth in section 804.

FEDERAL MONITORING

S ec. 806. The Secretary shall monitor the provisions by the State o f  Report to con- 
the subsistence preference set forth in section 804 and shall advise sessional com- 
the State and the Committee on Interior and Insular Affairs and on j'gusc am . 
Merchant M arine and Fisheries of the House of Representatives and 
the Committees on Energy and Natural Resources and Environm ent 
and Public Works of the Senate annually and at such other tim es as
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he deems necessary of his views on the effectiven ess o f the im plem en­
tation of this title  including the State's provision of such preference, 
any exercise of his closure or other adm inistrative authority to 
protect subsistence resources or uses, the v iew s of the State, and any  
recommendations he may have.

Civil a c tio n s  
10 USC 3117.

Hearing.

16 USC3US.

Subsistence 
hunting pro­
gram.

JU D IC IA L ENFORCEM ENT

S ec . 807. (a) Local residents and other persons and organizations 
aggrieved by a failure of the State or the Federal Government to 
provide for the priority for subsistence uses se t forth in section 804 (or 
with respect to the State as set forth in a S tate law of general 
applicability if the State has fulfilled the requirem ents of section  
805(d)) may, upon exhaustion of any State or Federal (as appropriate) 
adm inistrative rem edies which may be availab le, file a civil action in 
the United States D istrict Court for the D istrict of A laska to require 
such actions to be taken as are necessary to provide for the priority. 
In a civil action filed against the State, the S ecreta t7  may be joined as 
a party to such action. The court may grant prelim inary injunctive 
relief in any civil action if  the granting o f su ch  relief is appropriate 
under the facts upon which the action is based. No order granting  
preliminary relief shall be issued until a fter  an opportunity for 
hearing. In a civil action filed against the S tate , the court shall 
provide relief, other than preliminary relief, by directing the S tate to 
submit regulations which satisfy the requirem ents of section 804; 
when approved by the court, such regulations sh all be incorporated 
as part of the final judicial order, and such order shall be valid only  
for such period of tim e as normally provided by State law for the 
regulations at issue. Local residents and other persons and organiza­
tions who are prevailing parties in an action filed pursuant to this 
section shall be awarded their costs and a ttorn ey’s fees.

(b) A civil action filed pursuant to this section  shall be assigned for 
hearing at the earliest possible date, shall take precedence over other 
matters pending on the docket of the United S ta tes  district court at 
that time, and shall be expedited in every w ay by such court and any 
appellate court.

(c) This section is the sole Federal judicial rem edy created by this 
title for local residents and other residents w ho, and organizations 
which, are aggrieved by a failure of the S ta te  to provide for the 
priority o f subsistence uses set forth in section 804.

PARK A N D  PARK M O N U M E N T  SUBSISTENCE R ESO U R C E COM M ISSIO NS

S e c . 808. (a) W ithin one year from the date o f enactm ent of this Act, 
the Secretary and the Governor shall each appoint three members to 
a subsistence resources commission for each national park or park 
monum ent within which subsistence uses are perm itted by this Act. 
The regional advisory council established pursuant to section 805 
which has jurisdiction within the area in w h ich  the park or park 
monument is located shall appoint three m em bers to the commission  
each of whom is a member of either the regional advisory council or a 
local advisory com m ittee within the region and also engages in 
subsistence uses w ithin the park or park m onum ent. W ithin eighteen  
months from the date of enactment of this Act, each  commission shall 
devise and recommend to the Secretary and the Governor a program  
for subsistence hunting within the park or park monument. Such  
program shall be prepared using technical inform ation and other  
pertinent data assembled or produced by necessary field studies or
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Program and
recommendation
implementation.

investigations conducted jointly or separately by the technical and 
adm inistrative personnel of the State and the D epartm ent of the 
Interior, information submitted by, and after consultation with the 
appropriate local advisory committees and regional advisory coun­
cils. and any testimony received in a public hearing or hearings held 
by the commission prior to preparation of the plan a t a convenient 
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the 
appropriate local committees and regional councils, considering all 
relevant data and holding one or more additional hearings in the 
vicinity of the park or park monument, shall make recom m endations 
to the Secretary and the Governor for any changes in  th e  program or 
its implementation which the commission deems necessary.

<b) The Secretary shall promptly implement th e  program and 
recommendations submitted to him by each commission unless he 
finds in writing that such program or recommendations violates 
recognized principles of wildlife conservation, threatens the conser­
vation of healthy populations of wildlife in the park or park monu­
ment. is contrary to the purposes for which th e  park or park 
m onum ent is established, or would be detrimental to th e  satisfaction  
of subsistence needs of local residents. Upon notification by the  
Governor, the Secretary shall take no action on a subm ission of a 
commission for sixty days during which period he sh a ll consider any  
proposed changes in the program or recommendations submitted by 
the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a) 
of this section, the Secretary shall permit subsistence uses by local 
residents in accordance with the provisions of this title  and other 
applicable Federal and State law.

COOPERATIVE AGREEMENTS

S e c . 809. The Secretary may enter into cooperative agreem ents or 16 USC 3119. 
otherw ise cooperate with other Federal agencies, th e  State, N ative  
Corporations, other appropriate persons and organizations, and, 
acting through the Secretary of State, other nations to effectuate the  
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

S e c . S 10. (a) In determining whether tc withdraw, reserve, lease, or 16 USC 3120. 
otherw ise permit the use, occupancy, or disposition o f public lands 
under any provision of law authorizing such actions, the head of the 
Federal agency having primary jurisdiction over su ch  lands or his 
designee shall evaluate the effect of such use, occupancy, or disposi­
tion on subsistence uses and needs, the availability o f  other lands for 
the purposes sought to be achieved, and other a lternatives which 
would reduce or elim inate the use, occupancy, or disposition of public 
lands needed for subsistence purposes. No such withdrawal, reserva­
tion, lease, permit, or other use, occupancy or disposition of such  
lands which would significantly restrict subsistence uses shall be 
effected until the head of such Federal agency —

(1) gives notice to the appropriate State agency and the  
appropriate local committees and regional councils established  
pursuant to section 805;

(2) gives notice of, and holds, a hearing in th e  vicinity of the Hearing, 
area involved; and
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16 USC 3121.

• 3l determ ines that (A) such a significant restriction of subsist­
ence uses is necessary, consistent with sound management prin­
ciples for the utilization of the public lands. (BI the proposed 
activity will involve the minimal amount of public lands neces­
sary to accomplish the purposes of such use. occupancy, or other 
disposition, and (C) reasonable steps will be taken to minimize 
adverse impacts upon subsistence uses and resources resulting 
from such actions, 

ib) If the Secretary is required to prepare an environmental impact 
statem ent pursuant to section 102(2)iC) of the National Environmen­
tal Policy Act, he shall provide the notice and hearing and include the 
findings required by subsection (a) as part o f such environmental 
impact statem ent.

(c) Nothing herein shall be construed to prohibit or impair the 
ability of the State or any N ative Corporation to make land selections 
and recei%-e land conveyances pursuant to the Alaska Statehood Act 
or the Alaska N ative Claims Settlem ent Act.

(d> After com pliance with the procedural requirements of this 
section and other applicable law, the head of the appropriate Federal 
agency may manage or dispose of public lands under his primary 
jurisdiction for any of those uses or purposes authorized by this Act or 
other law.

ACCESS

Sec. 811. (a) The Secretary shall ensure that rural residents 
engaged in subsistence uses shall have reasonable access to subsist­
ence resources on the public lands.

lb) Notwithstanding any other provision o f this Act or other law, 
the Secretary shall permit on the public lands appropriate use for 
subsistence purposes of snowmobiles, motorboats, and other means of 
surface transportation traditionally employed for such purposes by 
local residents, subject to reasonable regulation.

RESEARCH

16 USC 3122. Sec. 812. The Secretary, in cooperation w ith the State and other 
appropriate Federal agencies, shall undertake research on fish and 
wildlife and subsistence uses on the public lands; seek data from, 
consult with and make use of, the special knowledge of local residents 
engaged in subsistence uses; and make the results of such research 
available to the State, the local and regional councils established by 
the Secretary or State pursuant to section 805, and other appropriate 
persons and organizations.

Submittal to 
Speaker of 
House and Presi­
dent of Senate. 
16 USC 3123.

PERIODIC REPORTS

Sec. 813. W ithin four years after the date o f enactm ent of this Act, 
and within every three-year period thereafter, the Secretary, in 
consultation with the Secretary of Agriculture, shall_ prepare and 
subm it a report to the President of the Senate and the Speaker of the 
House of Representatives on the implem entation of this title. The 
report shall include—

(1) an evaluation of the results of the monitoring undertaken 
by the Secretary as required by section 806;

(2) the status of fish and wildlife populations on public lands 
that are subject to subsistence uses;

l3) a description of the nature and extent of subsistence use3 
and other uses of fish and wildlife on the public lands;
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(4) the role of subsistence uses in the economy and culture of 
rural Alaska;

if.) comments on the Secretary's report by the State, the local 
advisory councils and regional advisory councils established by 
the Secretary or the State pursuant to section 805, and other 
appropriate persons and organizations:

((>) a description of those actions taken, or which may need to 
be taken in the future, to permit the opportunity for continu­
ation of activities relating to subsistence uses on the public lands; 
and

(7) such other recommendations the Secretary deems appropri­
ate.

A notice of the report shall be published in the Federal Register and Publication  in 
the report shall be made available to the public. {gerdecal K<?K1S’

REGULATIONS

S e c . 814. The Secretary shall prescribe such regulations as are Hi USC 3124. 
necessary and appropriate to carry out his responsibilities under this 
title.

LIMITATIONS, SAVINGS CLAUSES

Sec. 815. N oth ing  in this title shall be construed a s— Hi USC 3125.
(1) granting any property right in any fish or wildlife or other 

resource of the public lands or as permitting the level of subsist­
ence uses of fish arid wildlife within a conservation system  unit to 
be inconsistent with the conservation of healthy populations, and 
within a national park or monument to be inconsistent with the 
conservation of natural and healthy populations, of fish and 
wildlife. No privilege which may be granted by the State to any 
individual with respect to subsistence uses may be assigned to 
any other individual;

(2) permitting any subsistence use of fish and wildlife on any 
portion of the public lands (whether or not within any conserva­
tion system unit) which was permanently closed to such uses on 
January 1, 1978, or enlarging or dim inishing the Secretary’s 
authority to manipulate habitat on any portion of the public 
lands;

(3) authorizing a restriction on the taking of fish and wildlife 
for nonsubsistence uses on the public lands (other than national 
parks and park monuments) unless necessary for the conserva­
tion of healthy populations of fish and wildlife, for the reasons set 
forth in section 816, to continue subsistence uses of such popula­
tions, or pursuant to other applicable law; or

(4) modifying or repealing the provisions of any Federal law 
governing the conservation or protection of fish and wildlife, 
including the National Wildlife Refuge System Administration  
Act of 1966 (SO Stat. 927; 16 U.S.C. (i68dd-jj), the N ational Park 
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2 ,3 ,4 ), the Fur Seal 
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered 
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the M arine 
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the 
Bald Eagle”, approved June 8, 1940 (54 Stat, 250; 16 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-669i), the Fishery Conservation and M anage­
ment Act of 1976 (90 S ta t 331; 16 U.S.C. 1801-1882), the Federal

PUBLIC LAW 96-187-DEC. 2, 1980 94 STAT. 2429



Aid in Fish Restoration Act (61 Stat. 130; Iti U.S.C. 777-7TTKi. or 
any am en d m en ts  to any one or more of such Acts.

CLOSURE TO SUBSISTENCE USES

in I 'S t' :l l 1> S e c . MO. (at All national parks and park  m onum ents  in Alaska
shall be closed to the  taking of wildlife except for subsistence uses to 
the ex ten t  specifically permitted by this Act. Subsistence uses and 
sport fishing shall be authorized in such areas  by the Secretary and 
carried out in accordance with the requirem ents  of this title and 
other applicable laws of the United S tates and the  S tate  of Alaska.

(bi Except as specifically provided otherwise by this section, noth­
ing in th is  title is intended to enlarge or diminish the authority  of the 
Secre tary  to designate  areas wh.-re, and establish periods when, no 
taking of fish and wildlife shall be perm itted  on the  public lands for 
reasons of public safety, administration, or to assure the continued 
viability of a par t icu la r  fish or wildlife population. N otwithstanding 
any o ther  provision of this Act or o ther  law, the  Secretary, after 
consultation w ith  the S ta te  and adequate  notice and public hearing, 
may tem porar ily  close any public lands (including those within any 
conservation system unit), or any portion thereof, to subsistence uses 
of a pa r t icu la r  fish or wildlife population only if necessary for reasons 
of public safety, adm inistra tion, or to assure  the continued viability 

Publication in of such population. If the Secretary de te rm ines th a t  an emergency
F edera l Regis- s i tua tion  exists and th a t  ex traordinary  m easures must be taken for

public safety or to assure the continued viability of a particu lar  fish 
or wildlife population, the Secretary may im m ediately  close the 
public lands, or any portion thereof, to the subsistence uses of such 
population and shall publish the reasons justifying the closure in the 
Federal Register. Such emergency closure shall be effective when 
made, shall not extend for a period exceeding sixty days, and may not 
subsequently  be extended unless the Secre tary  affirmatively estab­
lishes, a f te r  notice and public hearing, th a t  such closure should be 
extended.

TITLE IX—IMPLEMENTATION OF ALASKA NATIVE CLAIMS 
SETTLEM ENT ACT AND ALASKA STATEHOOD ACT

SUBM ERGED LANDS STATUTE OF LIM ITATION

40 USC lti;U. Sec. 901. (ai N otwithstanding any o the r  provision of law, the 
ownership by a Native Corporation or Native  Group of a parcel of 
submerged land conveyed to such Corporation or Group pursuan t to 

44 USC umi the Alaska N ative Claims Settlem ent Act or this Act, or a decision by
note' the  Secre tary  of the  Interior tha t  the w a te r  covering such parcel is

not navigable, shall not be subject to judicial determ ination  unless a 
civil action is filed in the United States District Court within five 
years a f te r  th e  date  of execution of the  in terim  conveyance if the 
in terim  conveyance was executed after the  date  of enac tm en t of this 
Act. or w ith in  seven years after the dr e of enac tm ent of this Act if 
the  in terim  conveyance was execuu-d on or before the  date of 
enac tm en t o f  this Act. If a parcel of submerged land was conveyed by 
a p a ten t  r a th e r  than  an interim conveyance, the  civil action 
described in the  preceding sentence shall be filed within five years 
a f te r  the  da te  of execution of the pa ten t if the patent was executed 
af te r  the  da»e of enac tm ent of this Act, or within seven years after the  
date  of eno : tm en t  of this Act if the patent was executed on or before 
th e  da te  of en ac tm en t  of this Act. The civil action described in this

04 ST AT. 2430 PUBfIC LAW 96-187-DEC. 2. 1980
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The Honorable Mike Navarre
Majority Leader, House of Representatives
16th Alaska Legislature
P.O. Box V
Juneau, Alaska 99811
Dear Representative Navarre:

At the House Majority caucus yesterday, you asked me to
briefly assess whether the subsistence provisions in ANILCA can be 
successfully challenged in court. Those provisions require that 
the federal government•take over management of fish and wildlife 
on federal land unless Alaska enacts a subsistence preference for 
rural residents, something which the Alaska Supreme Court held in 
McDowell v. State, 785 P.2d 1 (Alaska 1989), is not permitted by 
the Alaska Constitution. In my opinion, it is unlikely that the 
ANILCA subsistence provisions can be successfully challenged.

Two legal questions would be presented in any federal
court challenge to ANILCA's subsistence provisions. (Since ANILCA 
is a federal statute, it would have to be challenged in federal 
court.) The first is whether the classification between rural 
residents and urban residents for subsistence purposes satisfies 
the equal protection guarantee in the United States Constitution. 
The second is whether, if the rural/urban classification satisfies 
the federal equal protection guarantee, the threatened federal 
takeover of fish and wildlife on federal land nonetheless is 
invalid as an unconstitutional violation of the state's right to 
manage fish and wildlife.

I. The rural/urban classification for subsistence in ANILCA 
probably does not violate the federal equal protection 
guarantee.

When a federal statute is challenged as violating the
equal protection guarantee of the United States Constitution, the 
federal courts apply a very deferential test when no fundamental 
right (e.g., freedom from racial discrimination) is involved: "(W]e 
confine our consideration to whether the statutory classification 
'is rationally related to a legitimate governmental interest.'" 
Lyng v. Automobile Workers, 485 U.S. 360, 370 (1988) (citation
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Lyng v. Automobile Workers, 485 U.S. 360, 370 (1988) (citation 
omitted^ (That is a substantially more deferential test than the 
Alaska Supreme Court applies to state legislation challenged under 
the equal protection guarantee in the Alaska Constitution.) 
Although the Lyng case involved monetary resources, the Court noted 
that "our review of distinctions that Congress draws in order to 
make allocations from a finite pool of resources must be 
deferential, for the discretion about how best to [allocate those 
finite resources] to improve the general welfare is lodged in 
Congress rather than the courts." Id. at 373 (citation omitted). 
This would appear equally applicable to finite nonmonetary 
resources, like fish and wildlife.

In section 801 of ANILCA, Congress made a number of 
findings with respect to the importance of subsistence to rural 
residents. Such findings are not reweighed by the courts, and the 
courts will not substitute their judgment for that of Congress. 
See Kleppe v. New Mexico, 426 U.S. 529, 541 n. 10 (1976). (The 
Kleppe case also is discussed in connection with the second legal 
question below.) The evidence before Congress, while some may 
perhaps dispute it, is that there is a difference between rural 
residents' reliance on fish and, wildlife and urban residents' 
reliance on those resources. Congress' findings with respect to 
to the importance of subsistence to rural residents would, I 
believe, be found by the federal courts to support the ANILCA 
subsistence preference for rural residents.

II. Congress probably has the constitutional authority to 
authorize a federal, takeover of fish and wildlife management 
on federal lanHT 1

In Kleppe v. New Mexico, 426 U.S. 529, 540-41 (1976) 
(footnote omitted) , a unanimous United States Supreme Court held 
that the Property Clause, art. IV, sec. 3, cl. 2, of the United 
States Constitution gives the United States Congress constitutional 
authority to regulate fish and wildlife on federal land: "In our 
view, the 'complete power' that Congress has over public lands 
[under the Property Clause] necessarily includes the power to 
regulate and protect the wildlife living there."

The Court also rejected New Mexico's argument that 
interpreting the Property Clause to give Congress the power to 
regulate fish and wildlife on federal land impermissibly intrudes 
on state sovereignty. In the Court's view, "when Congress so acts 
[under the Property Clause] , the federal legislation necessarily 
overrides conflicting state laws under the Supremacy Clause. U.S. 
Const., Art. VI, cl.2." 426 U.S. at 543 (case citations omitted).

The rationale for this conclusion is that all states 
consent to the provisions of the United States Constitution, 
including the Property Clause and the Supremacy Clause, upon
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admission to the Union. In art. XII, sec. 13, of the Alaska 
Constitution, we consented to "[a]11 provisions of the act 
admitting Alaska to the Union which reserve rights or powers to the 
United States." These clearly include the specific powers -- such 
as the Property Clause power over federal land -- which the United 
States Constitution grants to the national government.

The decision in the Kleppe case was by a unanimous
Supreme Court only fourteen years ago. In any action seeking to
prevent the federal government from taking over management of fish 
and wildlife on federal land, the lower federal courts will be 
bound by the Kleppe decision. They therefore would have to deny 
any injunction sought to prevent such a takeover unless and until 
the Supreme Court reverses Kleppe. Because it would take at least 
three to four years before the case could reach the Supreme Court 
(assuming it was willing to take it) , we would be left with at 
least that much time during which the federal government would be 
managing fish and wildlife on federal land.

I have not reached this conclusion lightly. For years, 
I have been a strong 'proponent of the state's rights and
strenuously resisted attempts by the federal government to diminish 
those rights. See, e.g., Watt v. Alaska, 451 U.S. 259 (1981) 
(successful defense or Alaska's entitlement to 90 percent of 
federal oil and gas leasing revenues from the Kenai National Moose 
Range); Utah Division of State Lands v. United States, 482 U.S. 193 
(1987) (author of amicus brief, in which 32 other states joined, 
in support of Utah's successful equal footing doctrine claim). If 
the Kleppe decision had not been decided in 1976, I could and would 
make very strong arguments that the federal government does not 
have constitutional authority to enact laws governing fish and 
wildlife in Alaska, even on federal land, with some substantial 
possibility of success. In light of the Kleppe decision, however, 
I believe such arguments will not succeed"!

I hope this answers your questions. If I can be of
further assistance, please contact me at your convenience.

Sincerely,

G. Thomas Koester
Assistant Attorney General



Challenging U.S. 
on game control 
futile, state told
By JOE HUNT

Alaska would lose If il chal­
lenged in court the imminent fed­
eral takeover of fish and wildlife 
management on federal lands in 
■he sta le , a s u ie  Departm ent of 
Law opinion says

1 he sta le  has no clear right to 
manage fish and wildlife on fed­
eral land despite the transfer of 
those duties to Alaska shortly 
afte r statehood, said Assistant 
Aunmey General G Thomas 
Koester In the opinion last week.

The U.S. Supreme Court in 
1978 unanimously upheld the U.S. 
governm ent's right to control 
fish and wildlife on its land. In 
that case. New Mexico unsuc­
cessfully argued federal control 
violated sta te  sovereignty. 
Koester wrote.

The high court concluded the 
Property Clause of the U.S. Con­
stitution gives Congress com­
plete power over public land, in­
cluding regulation and protection

The U.S. Supreme 
C ourt in 1976 
unanim ously upheld 
the U.S. governm ent’s 
r ig h t to  control fish 
and w ild life  on its 
land.

of wildlife, Koester said.
The Property Clause Is the 

overriding document in a tangled 
web of federal and sta te  docu­
m ents governing how subsist­
ence will be managed In Alaska 
and. ultimately, by whom.

"The federal government has 
the right to say what the highest 
use of resources on federal land 
Is and that's to provide hunting 
and fishing for subsistence 
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R EP LY TO:

STEVE COW PER, GOVERNOR

D EPA R TM EN T OF LAW

OFFICE OF THE ATTO R N EY GENERAL

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550

May 31, 1990
□  1st NATIONAL CENTER 

100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

ETP.O. BOX K— STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

The Honorable Mike Navarre 
Majority Leader 
Alaska State Representative 
16th Alaska Legislature 
34832 Kalifonsky Beach Road 
Soldotna, AK 99669
Dear Representative Navarre:

You asked for a short letter outlining what we view as
the disadvantages of filing a lawsuit challenging the subsistence 
provisions in the Alaska National Interest Lands Conservation Act 
("ANILCA").

The first disadvantage is that, in our opinion, such a 
case probably cannot be won.

That is a subject over which lawyers disagree, however,
and that is not the only (or most important) reason such a suit 
should not be filed. There are a number of policy reasons which 
argue against the filing of such a lawsuit.

During the pendency of any lawsuit, the future manage­
ment of fish and wildlife in Alaska will be uncertain. Because it 
is unlikely that a preliminary injunction can be obtained against 
a federal takeover of fish and wildlife management on federal 
land, it would be substantially more difficult for the state to 
regain management later since the federal government, as we all 
know, is very reluctant to transfer power to the state.

Such a lawsuit would also signal a dramatic reversal of
the state's policy for the last ten years of supporting a subsist­
ence preference for rural residents. That state position first 
emerged during the negotiations which led up to the passage of 
ANILCA, which embodied a compromise between the state, the oil 
companies, the Alaska Native community, and the commercial and 
sport hunting and fishing interests in the state. That policy was 
further embodied in regulations adopted by the joint Boards of 
Fish and Game in 1982, and in the 1986 subsistence law passed by 
the Alaska State Legislature. Recent public opinion polls show 
that it remains the policy favored by a large majority of 
Alaskans.
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Moreover, challenging ANILCA's subsistence provisions 
could jeopardize the state's relationship with Congress in the 
future. Because ANILCA represented a compromise, Congress under­
standably expected that the state would live with its provisions 
and not challenge them. If the state were to challenge them now, 
the state's ability to negotiate meaningful compromises in future 
negotiations with Congress could be substantially diminished.

Finally, should the state succeed in challenging 
ANILCA's subsistence provisions, there is no guarantee that 
Congress would not enact something even more onerous and undesir­
able from the state's point of view. We have received a copy of a 
May 8, 1990, letter from Senator Daniel K. Inouye, Chairman of the 
United States Senate Select Committee on Indian Affairs, to 
Secretary of Interior Manuel Lujan. In that letter, Senator 
Inouye offers the following two observations:

First, because [ANILCA] is Indian legislation 
purposefully enacted to benefit Alaska Natives, to 
the extent Title VIII delegates the Secretary of 
Interior administrative discretion to determine 
how best to achieve the title's purpose, it is my 
view that Congress expects that such discretion 
will at all times be exercised to protect and 
benefit Alaska Natives. In other words, if 
reasonable minds may differ as to the intent of 
Congress embodied in a particular section of the 
text of Title VIII, Congress clearly intended the 
ambiguity to be resolved in favor of the policy 
choice that best advances the protection of Native 
subsistence hunting and fishing.

Secondly, because of its importance to 
thousands of Alaska Natives living in isolated 
villages located across the breadth of Alaska, I 
can assure you that the implementation of Title 
VIII is a matter of the utmost importance to the 
Select Committee on Indian Affairs. For that 
reason, I would request that the Committee be con­
sulted on an ongoing basis and be kept fully 
informed of all Department of the Interior Title 
VIII implementation-related decisions and activi­
ties both prior to and during any implementation 
to be sure that the objectives of the Congress in 
securing Title VIII are fully achieved.
Recent polls continue to show strong public support for 

a subsistence preference for rural residents. Most Alaskans, 
however, believe that it would be inappropriate to provide a
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subsistence preference only to a select group of Alaskans based on 
their ethnic heritage. While some might welcome that result, that 
has not been the state's position and, in my view, probably would 
be viewed by the majority of Alaskans as being a less desirable 
result than the current ANILCA subsistence preference for rural 
residents. If Senator Inouye's letter is any indication, such a 
result might be the direct consequence of a successful state 
challenge to ANILCA's rural preference.

Those are some of the policy reasons a lawsuit challeng­
ing ANILCA's subsistence preference for rural residents may not be 
appropriate. If I can answer further questions, please contact me 
at your convenience.

GTKitg
cc: Norman Cohen, Deputy Commissioner

Department of Fish and Game
Denby Lloyd, Special Assistant 
Office of the Governor

Sincerely yours,
DOUGLAS B. BAILY 
ATTORNEY GENERAL

G. Thomas Koester 
Assistant Attorney General
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S f f .  I I  Mi 11.10 S lu l r  l ib r a r y  d u t i e s  I lie d e p m lliirn l sh a ll  u n iirr  
la k e  s l . i l r  lilir.it y I llin iu m s th a t w ill Ih i h I i I I lie s la te  mill l i t  C lllirm , 
•III to i l i n g

1 1 1 i ihii ill mil mix lilm ii y “m u  m i  ul | In* s ta le  w illi u ll ir i  ed u ca tio n a l 
M 'l t h i i  iiiiii i ig c u i in  In in c rease  I 'l ln t iv c n rs n  m id e lim in a te  d ii |i l i r t
Im n,

l2 l p in v id m g  l e h i e i o e  lilm iry  se rv ice  In s l l t e  iiml o th e r  pub lic  offi 
n.ilii,

131 p ro v id in g  liln u rv  se rv ices a n d  ailiiiiiiiH lrrinjf s la te  an d  u llirr  
g ra n ts  in  a id  In public  l ih r a r i r t  (o su p p le m e n t an d  im prove llie ir  te r  
vice#, llie  g ra n ts  lo  lie p a id  from  fu n d t a p p r o b a t e d  fur (h a (  purpose, 
o* from  o th e r  fun d s a v a ila b le  for th a t  p u rfiise ;

I4i p rov id ing  lib ra ry  se rv ice  d ir r r l ly  In a r r a s  in w hich  th e re  is  mil 
tm flir irn l |H ipuliiliiin nr local rovenue lo  tu p tx irl in d rp e n d e n l lib ra ry  
un its ;

(fit d is tr ib u tin g  lin a n r ia l  a id  lo p u b llr  l ib ia r i i 's  fur r s l e n t iu n  of It- 
In a ry  se rv ice  lo  su rro u n d in g  a re u s  an d  to  im prove in a d e q u a te  local 
lib ra ry  se rv ic e  u n d e r re g u la tio n s  adop ted  by th e  d e p a r tm e n t;

16) offering  c o n su lta n t se rv ic e  on lib ra ry  m a ile r s  lo s ta te  am i m u 
ru rip a l lib ra rie s , co m m u n ity  lib ra rie s , school l ih ru n r s , a n d  lib ra rie s  
in  u n in co rp o ra ted  com m u n ities;

<71 se rv in g  a s  a deposito ry  for s ta te  am i federa l p u b lica tio n s  con 
c r rn tn g  A laskn ;

18) ap p ly in g  for, rece iv in g , an d  spend ing , in u rcu rd a iire  w ith  AS 
37 07 ( th e  E se c u tiv e  llu d g e t Act), federa l, s tu le . or p r iv a te  fun d s 
av a ila b le  for lib ra ry  purposes.

till reco rd in g  an d  d is tr ib u tin g  th e  e lec tion  p am p h le t p rovided lor by 
AS 15 58 to  lib ra rie s  th ro u g h o u t th e  s ta le  for u se  by b lin d  voters, 

(It)) e s ta b lish in g  a n d  ch a rg in g  fees for rep ro d o ilio n  o r p r in tin g  
c o ils  am i for m a ilin g  an d  d is tr ib u tin g  s la te  p u b lic a tio n s  und  resea rch  
dill u;

( I I I  o p e ra tin g  an d  iiiiiiiitu iiiing  th e  A lask a  .Stair* A rchives u n d e r  
AS Itl 21 If  57 eh  118 SI.A  l!M*6 . am  f  I eh II) S I.A  11175, am  5 25 ch 
138 SI.A  I9H6, a m  K O  No 711 f 2 1198811

M frc l •# ■m rn ilm rn lf  l l i r  I9HH 
■trv-rvfm*Hi. rfTnlive Mm i Ii 12. I'IMH.
•  rjrkrf | « f l | l« p h  f i l l
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Alaska Statutes

Title 16. Fish und (same.
C h a p te r115 f*tali an d  ti i im e  C ode I I I  161151)50, 16 05  2 6 1 , 16 05.1/11.

16 05  407. 16 0 5  710  -  16 0 6  723, 16 05  7*6, I 6 0 6  7H7.

16 05  815. 16 0 5  0 2 6  -  16 0 5  040)
II) F ish e rie s  a n d  F ish in g  R e g u la tio n s  ( I f  16 10 265 . 16 10 269,

16 10 310. 16 10 400. 16 10 410, 16 10 450 , 16 10 480.

16 10 666. 16 10 6 0 0  -  16 10 620)
20  C o n se rv a tio n  a n d  P ro te c tio n  o f A lask an  W ild life  ( | |  16 20  030 ,

16 20  031 . 16 2 0  0 3 7 . 16 20  610 . 16 20  616)
40  C o m m ercia l U se  o f  F ish  a n d  ( la m e  ( i f  16 40  100 — 16 40  199)
43 R e g u la tio n  o f  E n try  in to  A la sk a  C om m ercia l F ish e r ie s

( I f  16 43 150. 16 43 940)
61 A la sk a  Seafood M a rk e tin g  In s t i tu te  ( I  16 61 160)

Chapter 05. Fiah and (<ume Code.
A r l l r U1 The Ih p s r t im n i frf ► fp h  i w l  U n n tf l |  16 05 0501

2 ll«4 id«  #1 l i i h f i i n  and O a m  i |  16 05 2511
3 l.« rn « 4 n ( • /  S p o il F ta h in f a rd  H u n tin g  I I I  160 5 3 7 0  16064071
4 I .u n itin g  o( ( ta u m n r ia l t i th in g  C n w rn rn ib n i and Vnada I f f  16Oft 110

I6  06 72JI6 M iw r l l t i f fo t to  I W ih u m *  U |  16 05  7 M . 16 05 767 16 05 H IM
7 U rn rra l I'roviam na I f f  I0  06 925 Mi 05 9401

A r t ic le  I .  T lie  D e p a r tm e n t  o f  F is h  a n d  ( l a m e .

Her ( Io n60 I 'o w n t a»ui Until* id itiiiiiiiiNiiMiier

S e c . 16.05.050. P o w e r*  a n r l  d u l i e a  o f  rn m m ia a iu n e r .  The rum  
m iss iu n rr  h a s , h u t  n o t by w ay  of l im ita t io n , th e  follow ing pow ers am i

d u ties:I I I  lo  a s s is t  th e  D in te d  S to le s  F ish  u n d  W ild life S e rv ic e  in  th e  
en fo rc em en t o f fe d e ra l law s u n d  re g u la tio n *  |ie r la in iu g  to  fish  m id

gam p.t2 l th ro u g h  th e  a p p ro p r ia te  s tu le  n g rn ry  m id u n d e r  th e  p rov isio n s 
o f A S 3 6  3 0  (S ta le  P ro c u re m e n t (b a le ), to  u cq u ire  by  g ill ,  punhoM *. o r 
lea se , o r  o th e r  law fu l m ea n s , la n d , b u ild in g s , w a te r , r ig h ts  o f w ay. or 
o th r r  necessa ry  o r  p ro jarr re a l o r  pcrao n o l p ro p e rty  w h en  th e  m rp iia i 
(ion  is in  th e  in te re s t  o f f u r th e r in g  m i n h jec liv r  u r  pur|Hi.se id  (In*

d e p o rtm e n t m id  th e  s id le ;

(9
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A rtic le  2 H o a rd s  o f  F i s h e r i e s  a m i  <»am r.

tin  llua
M l  8vg iil.rla .as .4 th» |k . . i i« .4 > i

S r i1. 16 0 5  221. H o a rd s  o f  F is h e rie s  a m i  l i a m r .

N IIU S  111 IIFIIHIONH 

«
N r lv l iU n n  | i n i n i l l t |  h f n l n f  A ih  f r r l l n l ,  snS to r r w  f i l i n g  ,n ■ " !  I s  

I , , *  h  r s a v l iU n l  wllJb i m h o i I Im  l u l l  ilu f ln g  Ihp  Id  Hsur f i i w l .  a h u li  
a n d  g v v r to e m v n l p u rp o r t * .  3 «  ba ldens n u l- ila  d n A s v t lr r *  m m i  than 
S la lr  v t lr h c lt .  I ‘l  A p f  Op N# 7 < S lK llt  a a lita lO ia  M . i r t  a K u ir .  Bd a l l ia h r r  
A  11*11. I ’ M  I IS S II  Hup C l Op N« 319ft O i l *  N .

Ho Im o o  h a ra ra l oU orP lloa i. T lw  H l l l l l l  >*1 I ' M  111 119471
..I Ih r  lls .M il U  F i s t . " * *  I -  ru o llp l 1 T |f  d 4 r  u  tanM „ .  ,„4 g , „ | o p

r u h t i r  ir o iu n #  i i l i l l la l lo «  a l l s . s  I l n i > a l i n  a c o ik o p .1
lu .a u  H u  aalman k . r . a *4 M » « i  I - a  M  „

iu in p r l in |  aubprou|p *4 la a iu iu ir ia l uaaia a o a rc a , am o n g  cno tpsU ng  u a a r .  M r u .

 ‘ “'• " f  ,7 l," " «  '* ,  Hl.U. IW a l l ^ m . .  Sup Cl Op N.man oho  o ia h r*  U> l la n a lr i f i r m  aoa aia . . . . .  7 , „  . . . .
I 111 I  1*  another in  a hsy 1# rvg tv tvr In  iKa N "  ” »  1 U  XU
i . r o i l i k l lH l  a l Iraa i I IIh o u ra h r fs r r  lia n a  0 9 H7)

S r r .  I6 .0 3 .a 5 l. R e g u la t io n s  o f  th e  l l o a r i l  o f  F is h e r ie s .  la l T lir
F o ard  u f F ish e rie s  m ay  adop t reg u la tio n *  i t  eousidera a d v is a b le  in
accordance w ith  I h r  A d m in ia tra tiv a  I ’r o r r d u i r  A rt (AS 44 621 for

I I I  se llin g  a p a r t  f ish  re se rv e  a r ra s ,  re fu g e s. u n d  s a n c tu a r ie s  in  th e
w ulrm  of the nlale over which it bus juriathtlliiii, subject (o Ih r  ap 
piuvhI iif Ih r legislature;

121 e s ta b lish in g  n |irn  a n d  closed a raao n s a n d  a r ra a  for th e  ta k in g  of 
fu ll, i f  co n s is ten t w ith  reso u rce  c o n se rv a tio n  a n d  developm ent goala, 
th e  liourd  m ay  adopt re g u la tio n s  e s ta b lish in g  re s tr ic te d  aeaaona a n d  
sr.'ii*  necessary  for p erso n s  641 y e a rs  o f  ag e  a n d  older to p a r tic ip a te  in  
S |airl, |rrrsu n n l use. n r  sn b a is lrn re  fish ing ;

111 setting ipiolns. bug lim its, liar vent levels, and ses and sire lin n  
I.Hunis on the taking of lish;

I II  e s ta b lish in g  th e  m e a n s  m ul m eth o d s em ployed  in  th e  p u rsu it , 
c a p tu re  a n d  tra n sp o rt o f  flub;

I fa I e s ta b lish in g  m a rk in g  a n d  id en tifica tio n  rcip iircim -n la  for m e a n s  
used  in  p u rsu it , ru p tu re  a n d  t ra n sp o r t  o f  fish,

ltd  c lassify ing  a s  ro in m erc iiil fish . s |to rl fish , |ierunm il use fish, s u b
MNlniicr fish , o r p re d a to rs  m o ilier i i l le g a l i f s  p sse iillo l (or re g u la to ry  pill poses;

17 1 w ale is ill 'll a m i lin ln ta l im p ro v e m e n t. a n d  u n uu igeu ii'u l, ennher 
volion, p iiile itlo ll. use , ilis |a isa l, p topog iilion  a n d  s tin k in g  o f  fish ,

IH' in v es tig a tin g  u in l d e ti 'iu i l i i in g  th e  e s l i 'i i t  u n d  c llec l ill diseioie, 
in t'd .iliou . und  i io i i |M 'I it m u am o n g  lisli m  th e  s ta te ,  e s e n  ism g co n triil 
m easu res ir iiiso le lis l lu ie s s .u y  to  Ifie le s o lir ie s  o l th e  s la te . • ,

IH

lift p io liiliitin g  und  re g u la tin g  th e  live m p lu re , |Nisneaalon, l iu i is  
| h i i I , or r r le a a e  o f n a tiv e  ur e s o t lr  fish  m th e ir  eggs;

( t i l l  e s ta b lish in g  seasons, arena. <|Uolaa and m ethods of harvest fm 
u ip ia tic  p la n ts ,

t i l l  e s ta b lish in g  the  lim e s  and da tes d in in g  w h ich  the  issuance of 
f is h in g  licenses, | ie im il«  and re g is tra t io n s  and Ih r  tra ns fe r of | ir r im la  
and irg is lr a tu in s  lie lw re n  re g is tra t io n  areas is  a llow ed, however, th is  
p a rag raph  does nut app ly  to  p e rm its  issued or trans fe rred  uude i AS 
16 43.

(121 re g u la tin g  com m erc ia l, s |m ii I ,  subsistence, and personal m m  
f is h in g  as needed for the  causer v a lr i i i i ,  developm ent, am i i i t ih r a l io u  o f 
fishe ries,

(13) req u ir in g , in a fish ery , o b se rv e rs  on Im md fish ing  vessels, os 
defined  in  A S 16 05  475tdl, th a t  a re  re g is te re d  u n d e r th e  law s of th e  
s ta le ,  a s  d efin ed  in AS 16 05  475tct, a f te r  m a k in g  h w ritte n  deter mi 
n o tio n  th a t  a n  on Im ard o b se rv e r p ro g ram  

lA l is th e  only  p ra rlic n l d a ta  g a th e r in g  or en fo rcem en t m crh u n o o o  
for l l ia t  fishery ; 

t i l l  w ill n o t u n d u ly  d is ru p t th e  fish ery ,
ICI can  tie conducted  a t  a  rean o n ab te  cost, an d  
t i t )  can  be  co o rd in a ted  w ith  o b se rv e r p ro g ram s of o th e r  ngeiicles, 

in c lu d in g  th e  N a tio n a l M a rin e  F ish e r ie s  S erv ice , N orth  Pacific  F is h ­
e ry  M a n ag em en t (bn incil, an d  th e  In te rn a tio n a l  Pacific H a lib u t Com  
m ission ;

1141 e s ta b lis h in g  nonex c lu s iv e , e s c lu iiv e  m ul a i i |i r r r i ( lu u v n  le g is  
I ra lio n  an d  uae  a re a s  fur re g u la tin g  co m m ercia l fish ing  

(Id /K epea/ed . 4 12 rh 62 S I.A  19H6 I
le t If th e  H oard of F ish e rie s  d e n ie s  a  p e titio n  o r p roposal to  am end , 

adop t, o r re p e a l a  re g u la tio n , th e  bourd , upon  rece iv in g  a w ritte n  
req u est from  th e  s |m n so r of th e  p e titio n  o r pro |nixal, sh a ll in uddilio ii 
til th e  re q u ire m e n ts  o f AS 4 i  62 230  p ro v id e  u w r it te n  e x p la n a tio n  for 
th e  d en ia l to  th e  aponaor no t la te r  th a n  20  duya  a f te r  th e  board  litis 
officially m et an d  d en ied  th e  sp o n so r 's  p e tit io n  o r  p roposal, n r .1(1 dny.s 
a f te r  rece iv in g  llie  re q u e s t for a n  e x p la n a tio n , w h ich ev er is la te r  

td l ftcgulalionH  adop ted  u n d e r  (a ) o f th is  section  m u st, consisten t 
w ith  su s ta in e d  y ield  an d  th e  p ro v isio n s o f AS 16 05  258, p rov ide a  fa ir  
an d  reaoonoble  o p p o rtu n ity  for Ih e  ta k in g  of fishery  reso u rces by jier 
s o iiiiI use , sp o r t, a n d  com m ercia l fish e rm en  

te l 'f lie  H oard o f  F ish e rie s  s h a ll  e s ta b lis h  r i i tc r iu  for Ihe  ullueutiuii 
ol f ishery  re so u rces am o n g  p e rso n a l u se . ap a rt. a n d  cn io iiierriiil lish  
ing T h e  c r i te r ia  m ay , a s  a p p ro p ria te  In p o r tie u lu r  allocu tion  d e ii 
sioiih . ir itlu d c  fac to rs  Much aa 

I I )  Ih e  h is to ry  o f  each  p e rso n a l u se , nporl, m ul ■ iiium rreln l fisher >. 
121 l l i r  n u m b e r  o f re s id e n ts  a n d  n o n re s id e n ts  who h av e  p a r tic ip a te d  

in  f i l th  f ish ery  in  th e  p as t an d  Ih e  m in ilif t o f re s id e n ts  an il n o n res i 
d e n is  who con  reaso n ab ly  be ex|H 'cleif to p a r t ic ip a te  in  th e  fu tu re .
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i.'Il Ih r  M ii|Niilnnie o f ciich fishery  fur prov id ing  resoli-n la (lie nppor- 
I m ill y Id itfilNiit f l ih  fur p e rso n a l ■ml fam ily  m n aim ip lio n ,

141 l l ir  u v u ilsh ih ly  dl o l l r m a t iv r  fiid irrir*  resource*.
| 6i I lie im p u rln iir r  ul m i l l  fishery  In th r  econom y o f (h e  s ta le , 
(61 l lir  n n p ti l l i tn r r  of li fishery  In l l i r  econom y of l l i r  reg ion  •m l 

In ial h ii'ii in  w h ich  l l i r  f ish ery  in lociiled,
171 l l i r  in i |H iila m r  o f cu rb  fishery  in  p rov id ing  ir c r rn l io n a l  oppor 

lin iilim  lor i r s n l r i i ta  am i n o n re s id e n ts  
III K urrp l i i s  eap resitly  p in v id rd  in  A S 16 40 I2 0 le l a n d  16 40 130,

I lie Hoard ol f i s h e r ie s  m ay  n o t adopt r re tria l m in t  nr la k e  a r l in n  re  
gm dnig  l l i r  is s u a n re , d r in a l , nr cond ition ing  of a p r rm it  u n d r r  AS 
16 40 100 ot 16 40 130, I h r  co n s tru c tio n  or* u |s r a l io n  o f a  fa rm  o r 
h a lr lir ry  re q u ire d  lo  h a v e  a  p e rm it u n d r r  A ft 16 40  100, o r a h a rv ra l 
a  it li a |ie rm il ow ned u n d e r  A S 16 40 12(1 ( t  3  r l i  206 S I.A  1976; a m  
I  2 rli 2111 S I. A 1076; a n i l  4 ch IS IS I .A  l» 7 H ,a m |l  I. 2 d .  I I0 S I .A  
I dim. am  I I  R, 9 d i  132 SI.A  1984, am  I I  I -  3. 12 d i  62 S I.A  1986. 
■in I  4 d i  76  S I.A  1986, am  I  I (It 33 SI.A  1987, am  I  2  d i  9.1 SI.A  
IIIRR. am  I  7 r li 146 S I.A  I9HHI

l l n l i o r ' i  n n l r r  Km I9HH. a f f l r r  
i l t i r  to  AS 16 4U waa d t l f t r d
fra m i0  o l Ih ia  a rr lt itn  to  ( o i r r r t  •  mam  
fr* I  r i r o f  in  arc 7. f i t  145. S I.A  IWMI 

t ' r o M  r a f r r a n r ra  Koa IrffiA U liva  
find ing* in  c iinne tltun  w ith  Ih r  I9 M  
•n rn d im  n l lo  «a*2 l ol I h ir  m -tlion, a rr 
m  I.  ah 9 4 S I A IflHH in  Ih r  1>m|NH«ry 
••u l S jw na t A ( l i  

t l f f r r l  o f  a M a n t lm rn la  I h r  firs t 
l!»8B ■m andinrnt t i f f  (live  . lu n r  J. I9HA.

N o r ^ s  TO

I t i  K u U tlo n  U |ih rl« l In  pm nu itga l 
•*»K •  ir#» ila lnm  #••*»»inaafc ro n im rm a l 
h e iiin g  fish ing  in  N o tio n  Notind, tl»r 
InirmI pnm uttJ ■ |> rr i iiir4 ih lr  iJ i^-f« iv r l« | 
In ra liiin  o f a f io h rry  reanurrr h r lv r r rn  ire 
n ii-iit And n o n rrm d rn l f iK h rr rn rn i am i ran 
pltty-d m ra n i w ith in  iIa  |m w ria . and thv

in  a u lw n li.m  la l.  ,M rJ  a ll M  l l i r  Ian 
| u a | r  a l l l i r  r ia l  1.4 paragraph 121 b rp in  
a ing t r i lh  ‘i l  c im ataU n l" a n t  m a lt  a a rn ra  
at n o w  p n rx lu a llM i ih a n g ra  Ih liA rghm il 
Ih r  r ra i of Ih r  aul»arcliirn 

T h r a rtu itd  I'JHfl am rru lm rn t. r IT r t l lv r  
J u s *  it. I9HII. a iM nt auharrltort If)

W h ilr  n n lh r r  a m riii lm rn l ga v r r fT rr t to 
Ih r  o th rr. h iith  h a r r  h r rn  g iv rn  r lT r r l in  
Ih ia a rr l i. in  a» a rl m il ahuar

Ilfe C IH IIIN H

frg u la t in u  On II » » .  l.-a m 'ia liM  and 
n o . . . it . , I ,a n  SIM,. *  l l r b r i l .  f l  Aep 
Op N.i f l u  i t . I. A I7IJI, I * 2d 

IIM7I
A p p lie d  in  M n rr  ■. S ta ir .  l id  nf t ia h  

m ra .  Sup I I I) , ,  N „  ;I(HS i r , | ,  Nu
s  m m ,  j j o  p u  t n  i i im f i

A rtic le  3. l i c e n s i n g  n f  S p o r t  F is h in g  m ill H u n tin g .

S r r fn in  B rc t in n
.170 Hr|>4irta h> l i i r n M i i ,  lug IimMciii, 407 N fiirrM hli-n l lim it in g  lug game ant 

.m il t#Mnn|«.iti »*4 n a il*  m im l In iM4nrn |ian iril

fill

|  H i  0 5  3 1 0 h .H l i A N i l  ( aAMk!

S r r .  16 05.340. I li  t i i i f  a n i l  U f  f e r i .

I  n n a  r r f r r r n i r a  f*i» tnsUAlitf iumi l in n  |M>finit under th l n f O ut w rlW ri, M r
u n t i l  J u l r  I .  IW 0 , a n t l f f l a l i i l  p ra ttM fiM , <h 70. S IA  IWI7, an am rtvdrd by arc 21.
on iM i i in r i .  fur cunA tn irlnm  nr o fr ra lto n  rh  14.1. SI.A IW 4 . tn  Ih r  Trrvi)«»tary arid
of a c u m m m ia l fin fieh  fa rm , af a fiahm g Special At (a
I n r n r r  la H I I I  o f llr ta  M -rtion or a ro llrc

H i t . 10.05 346 IV rrn f t  n p p lic n f in n n .

I 'o n tfH in rd  re p e a l an d  r r r n a r  I m en I 2. rh  149. S IA  I tt tA  ( 'n n a rq n rn tly  th r
S rr lm n  2. ch I IB. SI.A I9B4 trhw h  U a t o f th r  nata MUwin| tha  b a a d tt if

r i'p ra le d  and rrrn a r ta d  th ia  a rc tian  rfT rr " I 'o a lp a itrd  rrpea l and rvanactm cn t" in
liv e  A u| im I  I ,  I9N9, w ar r r |* ra lrd  hy arc th r  m a in  pam phlH  ahawld h r  d ia rrgarded

S e c . 16.06.370. I t r p o r t a  b y  l ic e n a e e a , t a g  h o ld e r s ,  a n d  I ra n * -  
p u r le r* ,  (a ) T h e  cnm m iM ioner o f  Hah a n d  gu m e m ay  re q u ire  a  re p o rt 
to  Ire m ad e  hy  each  liccm ree co n cern in g  th e  tim e , m a n n e r, a n d  p lace  of 
ta k in g  fish an d  gm ne. th e  k in d a  an d  q u a n t i ty  ta k e n , a n d  o th e r  in fo r ­
m a tio n  h e lp fu l in  adm in iK lerin g  Ihe  Huh a n d  g am e  re so u rces  o f  th e  

while
Hi) A permit) wlm ae lla  Itig g n m r  luga  ahu ll g ive to  each  b u y e r u 

gu m e re p o rt form  p rov ided  hy Ih e  d e p a r tm e n t  to  Ite com p le ted  an d  
r e tu rn e d  hy th e  h u n te r  a f le r  b ig  g am e  i i  ta k e n  T h e  d e p a r tm e n t *hi,ll 
puy Ih e  runt of le lu r n  ixMtuge fur th e  re p o rt T h e  re p o rt m u n i specify 
th e  location , a m o u n t, a n d  k iudn  nr ap ec ira  o f  g a m e  ta k e n  

I d  A |ie rsu n  w ho IrnnapurlH  log  gum e from  th e  field for com penaa 
In in  ahu ll, w ith in  aeven dayn a f le r  p ro v id in g  th e  M a n ip u la t io n ,  no tify  
Ihe  d e p a r tm e n t of th e  a m o u n t an d  km du nr ajieciea of g a m e  truna- 
im rted  <{ 4 a r l  (I ch  94 S I.A  1969. a m  f  4 c h  31 S I.A  1963; a m  I  8 ch 

164) S I.A  1988)

Mfri't of amcmimrnla. (In* IIWMl 
MiiM-mfntt-nl. dTwlivr .four 17. I!MW4, 
k tU rtl m iliM -ilf ii f i i i l i i  anti #c>

S e c .  I6.US.4U7. N o n r e s id e n t  h u n t in g  b ig  g a m e  a n im a la  m u a l  
Ire a c c o m p a n ie d ,  l a )  I t in u n la w fu l fur a  uo n rca id e iit tn h u n t,  p u r in e  
or In k e  b ruw n b ea r, g r i u ly  ben r, po la r h e a r , o r  wlieep in  Ih iu  a la le , 
iinli'Ha perm uinlly  acco m pan ied  hy 

I l i a  peraon  w ho ia licunaed ua  u m a a le r  g u ide , re g ia le re d  g u id e , 
c lusa A a a a ia la n t gu id e  n r  aawiNtanl g u id e  hy th e  ( iu id e  H oard , n r 

121 a  re s id e n t  ov er 19 y r iira  o f a g e  w ho is 
(A) Hie a|K)ime of th e  m in re a id en t; or
I III is  re la te d  to  th e  n o n re s id e n t, w ith in  um l inc lu d in g  Ih e  second 

d e g re e  id  k in d re d , hy m a r r ia g e  o r  blood
(h i A n  o p p lira n l fur a  n o n re s id e n t b ig g iiioe  lu g  for t h r  lu k io g  ol o n

iio io i.il specified  in  in i ol Ih ia  sec tion  sIihII l i i s t  fu rn ish  to th e  s ta le ,  oil 
;i h u m  p iovn lc il hy Ihe  Nllite, a n  iilfiiluvil sh ow ing  Ih a l Ih e  iipp lic .u il
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S e c . 10 Oft 9.KI E x e m p te d  a c t iv i t ie s .  la l  T ill* i lm p tr r  d i* i  mil 
p reven t th e  ro llr i linn  nr ex p o rta tio n  uf fiali iiml gom e. a  p a r i  o f fihti n r 
gam e or a  neat nr egg nf m Inrd  for M-ii-ntifir nr e d u ra lin n a l pur|m ees, nr 
for p ro p ag a tio n  n r  e x h ib itio n  purposes u m lr r  a  p e rm it w h ich  th e  tie 
pari m en! m ay  laaur and  p rescribe  Ihe  tc rn ia  th e reo f 

Ibl T hia ch ap te r  d u ra  not p rn h iln t a  perapn from  ta k in g  fish  n r gam e 
d u rin g  Ihe  rinsed  aeaann, in case of d ire .e m e rg e n c y , aa  defined  hy 
reg u la lin n  adop ted  by Ihe  ap p ro p ria te  hoiird 

(cl AS IB Oft 920 doea nnt p ro h ib it r e n tin g  an d  aula n f fiati friini 
p riv a te  ponda, th e  r a i l in g  o f  w ild an im aU  in  ra p liv ily  for fund or Ihe  
r a i l in g  o f  g am e  b irda for th e  purpoae o f  r e l a t i o n a l  h u n tin g  on gam e 
h u n tin g  preserve*, u n d e r  re g u la tio n s  adop ted  by Ihe  ap p ro p ria te  
b oard  In  th ia  subsection , " a n im a ls"  in c lu d es a ll  n n in ia l life, in c lu d in g  
in sects an d  bug*

(d! N ondom eatic a n im a ls  c f  an y  species m ay mil he tra n s fe r re d  o r 
tra n sp o rte d  from  Ih e  s la te  u n d e r  (a) of Ih is  sec tion  u n less  approved  by 
th e  Ilo ard  o f (fam e in  r e g u la r  o r  special m ee tin g  A n im als tra n s fe r re d  
or tran sp o i le d  u n d e r la l  o f th ia  section  sh a ll  be a n im a ls  th a t  a re  c e r t i ­
fied by th e  d e p a r tm e n t to  be su rp lu s  an d  u n n ecessa ry  to th e  su s ta in e d  
y ield  m a n a g e m e n t o f  Ih e  resource. E ach  ap p lica tio n  for a  p e rm it u n ­
d e r  (a) o f th is  aeclion  sh a ll be accom panied  hy a  s ta te m e n t p re p a re d  by 
th e  d e p a r tm e n t ex a m in in g  th e  p ro b ab le  en v iro n m e n ta l im p ac t of th e  
action.

(el T h is  c h a p te r  doea not p re v e n t th e  Ira d ilin u u l b a r te r  o f fish  an d  
gam e ta k e n  by su b s isten c e  h u n tin g  or fish ing , excep t th a t  th e  coin 
n usa ioner m ny p ro h ib it th e  b a r te r  o f su b sisten ce  to k e n  fish a n d  gam e 
by reg u la tio n , em erg en cy  ur o th erw ise , i f  a  d e te rm in a tio n  on  th e  
record is m ade th a t  th e  b a r te r  is  re su ltin g  in  u w aste  o f Ihe  resource, 
d am ag e  to  fish  stocks n r  g am e  p o pu la tions, u r  c ircu m v en tio n  of fish  or 
gam e m a n a g e m e n t p ro g ram s 

<0 A p e rm it m ay  lin t b e  re q u ire d  for |HisNrssnig, im p o rtin g  o r ex 
p o rting  m in k  a n d  fox fur fu r fa n n in g  p u rposes 

ig l AS 16 Oft .130 — 16 Oft 720 do nnt apply  to  on ac tiv ity  u u th o r iie d  
by a  perm it issued  u n d er A S IS  40 100 or IB 40 120, or to a p erson  nr 
vessel em ployed in an  ac tiv ity  a u llin r ir -d  by u perm it issued u n d e r  AS 
16 40 100 or 16 40  120 I f  28 a r t  I ch  94 SI.A  1959, inn 1 I ch  7  SI.A 
19/2, a m i  2 c h  104 SI.A 1972, un i I  I rh  82 SI.A  1974, nm  i t  IB, 17 

ch 206 SI.A 197ft; am  I  I r h  20 SI.A  1976, in n  I  I I  r l i  I ft I S I.A  I97H. 
a m i  4 rh  23 SI.A  198.1. uni I  2 i l . l i  132 SI.A ItlHI. . u n i  H ill 14ft SI.A 
I9HBI

KSttci v t •m m ilm rnU  Tltr I9HH 
•wrvdfrxnl. rffrrlive  *fuhr 9. I9HW. nddrH 
'llWftltlll <k'

I  l(i 05 if Ml Kish  a n ii (Samc I  IB Oft 010

S e c . 16.05.940. D e f in it io n s . In  A S 16 05  -  AS 16 40 
( I t  " a q u a tic  p la n t"  m ean s  a n y  a p e r ie s  o f  p la n t , ex c lu d in g  th e  

n is l ir s .  sedges an d  tru e  g ransea, g ro w in g  in  a  m a r in e  a q u a tic  n r  in ter- 
lidu l h a b ita t;

(2 ) "b a r te r"  m eana th e  ex ch an g e  o r  tr a d e  n f fish  o r  g am e , n r th e ir  
p a r ts , ta k e n  for aulm islence uaea 

(A) for o th e r  fish o r  g am e  o r  th e i r  p a r ts ;  o r 
(III for o th e r  food nr for n o n ed ib le  ite m s  o th e r  th a n  m oney  if  th e  

e x rh a n g e  is of a  lim ite d  an d  n o n co m m erc ia l n a tu re ;
(31 "a board " m ean s e i th e r  Ih e  B o a rd  o f  F ish e r ie s  o r th e  B oa rd  nf 

( lam e ;
(4) "com m ercial f ish e rm a n ” m e a n s  a n  in d iv id u a l w ho fiahe* co m ­

m erc ia lly  for, ta k e s , o r  a t te m p ts  to  ta k e  fish , sh e llf ish , ae o th s r  fiabory  
re so u rces o f  th e  s ta te  by  a n y  m e a n a , u n d  inc lude*  av a ry  in d iv id u a l 
ab o ard  a  boat o p e ra ted  for f ish in g  purpoae*  w ho  p a r tic ip a te *  d ire c tly  
o r  in d ire c tly  in  th e  ta k in g  o f  th ee*  raw  fieh a ry  p ro d u c ts , w h e th e r  
p a r tic ip a tio n  i* on s h a re s  o r  a s  a n  em p lo y ee  o r  o th e rw ise ; how ev er, 
th ia  d efin itio n  doe* no t app ly  to  a n y o n e  a b o a rd  a  licensed  vaasel aa  a  
v is ito r  o r  g u e s t w ho does not d ire c tly  o r  in d ire c tly  p a r t ic ip a te  in  th o  
ta k in g ;  "com m ercial f ish e rm a n ” in c lu d e*  th e  c rew s o f  te n d e rs  o r o th e r  
f lo a tin g  c ra ft u sed  in  t r a n s p o r t in g  fiah , b u t  doe* n o t in c lu d e  p ro cess­
ing  w o rk ers  on  f lo a tin g  fish  p ro cess in g  vessel*  w ho  do  n o t o p e ra te  
fish in g  g e a r  o r  en g ag e  in  a c t iv i t ie s  re la te d  to  n a v ig a tio n  o r  o p e ra tio n  
o f  Ihe  vessel; in  th ia  p a ra g ra p h  " o p e ra te  fiah in g  g e a r"  m ean s  lo deploy 
o r rem ove g e a r  from  s ta le  w a te r , rem o v e  fish  from  g e a r  d u r in g  a n  
open fiah ing  season  o r  period , o r p o ssess a  g ill n e t c o n ta in in g  fiah 
d u r in g  a n  open  fiah ing  period ,

ISI "com m ercia l f ish in g "  m e a n s  th e  ta k in g ,  fish ing  for, o r  p o sses­
sion  o f fish , sh e llf ish , o r  o th e r  f ish e ry  re so u rc e s  w ith  th e  in te n t  o f 
d isposing  of th e m  for p ro fit, o r  by  a a le . b a r te r ,  t ra d e , o r  in  com m ercia l 
ch an n e ls ; th e  f a i lu re  to  h av e  a  v a lid  a u b a ia tc n c r  p e rm it  in  possession , 
if  re q u ire d  by s ta tu te  o r  r e g u la tio n , is  c o n s id e re d  p r im e  facie ev idence 
o f co m m ercia l f ish in g  i f  co m m erc ia l f ia h in g  g e a r  a s  specified  by  r e g u ­
la tio n  is invo lved  in  th e  ta k in g , f iah in g  for, n r  possession  o f  fiah, sh e ll­
fish , o r o th e r  fiah  resou rces;

(61 "com m iss ioner"  m e a n s  th e  c o m m iss io n e r  o f  fiah  a n d  g am e  un  
less specifically  p rov ided  o th e rw ise ;

(71 "d e p a r tm e n t"  m aan a  Ih e  D e p a r tm e n t o f  F iah  a n d  ( la m e  un less 
sp ecifica lly  p rov ided  o th e rw ise ;

(8) "dom estic  m a m m a ls"  in c lu d e  m u sk  oxen , b ison , an d  re in d ee r, if  
th ey  a re  law fu lly  ow ned;

(91 "dom icile" m ean a  th e  t r u e  a n d  p e rm a n e n t  hom e o f  a  person  from 
w liirli th e  person  h a s  no p re se n t in te n t io n  o f  m oving  a n d  lo  w hich Ihe 
person  in ten d s  to  r e tu rn  w h e n e v e r th e  p e rso n  is  aw ay ; dom icile m ay 
he proved hy p re se n tin g  ev id en ce  a c c e p ta b le  In th e  b o ard s of fisheries 
an d  g am e.
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1 101 "fish" nil'llii* nny s p e a r s  o f m jii.ilic fin fish . in v e r te b ra te , or 
hiii|'IiiIiihii. mi uny s la g r  o f  i(.i l i l r  c y rlr , found in  or in tio d u re d  in to  
I h r  s la te . an d  in r lu d rs  an y  |ia i t  of such  a q u a tic  finCnli. in v e r te b ra te , 
01 am |>liiluan.

1 1 II "fish  d r ib )  “ in ru n s  a  co n te s t in  w inch  firurH  a i r  a w ard ed  for 
i  i l r h i n g  f is h ,  *

(121 " fish ery "  n irm ia  a s|iccific a d n iili la lru liv r  a re a  in w lu rh  a nix’ 
cific f ish r ry  resou rce  is com m ercia lly  (liken  w ith  n npcriHc ty p e  o f  
g ea r , how ever, (he  Hoard o f F ish e r ie s  m ay  d e s ig n a te  a  fiahery  to  in ­
clude m ore th r.n  one specific a d m in ia lra tiv e  aU-a. g e a r  type, or fiahery  
rraource; in  Ih ia  p a ra g ra p h  ‘‘g e a r '' a n d  "lype 'B f g e a r"  h av e  th e  m e a n ­
ings g iven  in  AS 16 43 990;

l l ; | l  "fish ing  derb y  asso c ia tio n "  m e a n s  a  civic, se rv ice , or c h a r ita b le  
n ig a m ia lio n  in th e  s ta te ,  not for p ecu n ia ry  p ro fit, w hose p r im a ry  
purpose is to  p rom ote  in te re s t in  fish in g  for r r r re n l in n a l  p u q io se s a n d  
w hich h as been in  r s i s l r n r e  for five y e a rs  before ap p ly in g  for a  p e rm it 
until r  th is  c h a p te r , b u t does n o t inc lude  a n  n ig iiu ir.o lion  fo rm ed  o r 
o |ie ra tpd  for g am in g  or g am b lin g  purposes, 

t i l l  "fish  o r  go m e fa rm in g "  m e a n s  th e  Iiiiniiii'KI o f  p ro p ag a tin g , 
b leed in g , ra is in g , o r p roducing  fish  n r g am e  in  cap tiv ity  for th e  p u r 
|Mise of m a rk e tin g  th e  fish  o r g o m e or th e ir  p ro d u c ts , an d  "cap tiv ity "  
m eans h av in g  th e  fish  or go m e u n d e r positive  con tro l, a s  in  a  pen . 
pond, oi a n  a re a  of lund or w a te r  th a t  is  com plete ly  enclosed by a 
gi n era lly  esc a pi- p roof h a r r ie r ;  in  th is  p a ra g ra p h , "fish" does not in  
elude sh e llfish , a s  defined  in  AS 16 40 199,

IIS l "fish  slo ck " m ean s a species, subs |iec ies, g eo g raph ic  g rou p in g  
or o th e r  ca teg o ry  of fish  m a n a g e a b le  a s  a u n it;

1161  "fu r d e a lin g "  m esn a  e n g a g in g  in  th e  b u sin e ss  o f buy ing , se ll 
mg, o r  tra d in g  in  a n im a l sk in s , b u t does no t in c lu d e  th e  sa le  of a n im a l 
sk in s  by a  tr a p p e r  o r  h u n te r  w ho h a s  legally  ta k e n  th e  an im a l, o r  th e  
purchase  o f a u in is l  sk in s  by a  p erson , n llic r th a n  a fu r d e a le r , Irir th e  
person 's ow n  use;

1171 "gam e ' m ean s  an y  species o f b iiil, ic p tile . an d  m am innl, ill 
eluding a fe ra l d o m es tic  a n im a l, found  or iiitrn d u rcd  in  th e  s la te , 
r t r c p l  d n u ics lir  la rd s  an d  m u m uio ls, an d  g am e  m a r  Ih- c lassified  by 
regiilu lu in  a s  lug g am e , sm a ll g am e , fu r l ie o r r is  or o ilie r  ca teg o ries  
coiiMilereil e s se n tia l for ta r ry in g  ou t th e  in te n tio n  am i pur|sise.H of AS 
ISO S - AS If. 40.

r I Hi "gam e im pu ta tio n " m e a n t a g roup  of g a m e  a n im a ls  of a s in g le  
spcrirM nr su b g ro u p  m a n a g e a b le  a s  a  u n it,

Il9> " lim itin g "  m ean s th e  ta k in g  o f  g am e  um lei AS Hi IIS A S 
I l iiO  and Ibe  reg u la tio n s  ad o p ted  u n d er those  th a p le i t ,  • (

I2tl» "n o n res id en t” n ieo u s a  |M-rsan w ho is  mil a  resid en t of llie  
Klnlo,
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1211  " n o n r rs id rn l  a lie n "  m ean s a |>erson who in nut a n l i i r n  of th e  
H u lle d  S ta le s  an d  w hose p e rm a n e n t p lace  ol nlmde is no t in  th e  
U n ited  S ta te s ,

(221 "o p e ra to r"  m ean s  th e  in d iv id u a l by  law  m ad e  responsib le  for 
Ib e  0|ie ra lio n  of th e  vessel;

1211 "p erso n a l u se  fish in g "  m ean s  th e  ta k in g , fish ing  for, o r posses 
su m  id fin fish , sh e llf ish , or o th e r  fish e ry  resou rces, by A lask a  resi 
d e n ts  for p e rso n a l u se  an d  n o t for sa le  n r  b a r te r ,  w ith  g ill o r  d ip  n e t, 
acm e, fish  w heel, long line, o r o th e r  m e a n s  defined  by th e  H oard of 

F ish e rie s ;
1241 " re s id e n t"  m e a n s  a peraon w ho fo r 12 consecu tive  m o n th s h a s  

m a in ta in e d  a  p e rm a n e n t p lace  o f  abo d e  in  th e  a ia le  an d  w ho h a s  
co n tin u a lly  m a in ta in e d  a  v o tin g  re s id en ce  in  th e  s ta te ;  an d  in  th e  case  
o f  a  p a r tn e rs h ip , a sso c ia tio n , jo in t  s to c k  com pany , t r u s t ,  o r  c o rp o ra ­
tio n , " re s id e n t"  m e a n s  one  t h a t  h a s  i ts  m a in  office o r  h e a d q u a r te r s  in  
th e  s la te ;  how ev er, a  m em b er o f  th e  m il i ta ry  se rv ice  w ho h a s  been  
s ta tio n e d  in  th e  s t a te  for th e  p reced in g  12 conaecu livc  m o n th s is  a  
re s id e n t for th e  p u rp o ses  o f  th is  p a ra g ra p h , a n d  th e  d ep en d en t o f  a  
re s id e n t m em b er o f th e  m ilita ry  se rv ice , w ho h a s  been liv ing  in  th e  
s l a te  for th e  p reced in g  y e a r  is  a  r e s id e n t for th e  purpoaea of th is  
p a ra g ra p h , an d  a  peraon  w ho ia an  a l ie n  b u t w ho for one y ea r h a s  
m a in ta in e d  a p e rm a n e n t p lace  o f  abo d e  in  th e  s ta le  ia a  re s id en t for 
th e  p u rp o ses o f  th ia  p a ra g ra p h ;

(251 " ru ra l  a re a "  m e a n s  a co m m u n ity  o r a re a  o f  th e  s la te  in  w hich  
th e  n o n com m ercia l, cu s to m a ry , a n d  t r a d itio n a l  u se  o f fish  o r  g a m e  for 
perao n a l o r  fam ily  co n su m p tio n  ia a  p r in c ip a l c h a ra c te r is tic  o f  th e  
econom y o f th e  co m m u n ity  o r  a re a ;

126) "se izu re "  m e a n s  th e  a c tu a l o r c o n s tru c tiv e  ta k in g  or poooeaxiuii 
of re a l o r p e rso n a l p ro p e rty  su b jec t to  se iz u re  u n d e r AS 16 05  — A S 
16 40  by a n  en fo rc em en t o r  in v e s tig a tiv e  officer ch arg ed  w ith  en fo rc e ­
m e n t o f  th e  fish  a n d  g a m e  law s o f  th e  s la te ;

127) "sp o rt f ish in g "  m ean s (h e  ta k in g  o f o r  a tte m p tin g  to  la k e  for 
p e rso n a l u se , a n d  no t for sa le  n r b a r te r ,  an y  fre sh  w ater, m a rin e , n r 
an a d ru m o u a  fish  by hook a n d  lin e  h e ld  in  th e  h a n d , o r by hook a n d  
lin e  w ith  th e  lin e  a t ta c h e d  to  a pole o r ro d  w hich  ia he ld  in  Ib e  h a n d  o r  
c lose ly  a t te n d e d , o r  by o th e r  m enna d e fin ed  by th e  H oard o f F ish e rie s ;

(2HI "su lw islen ce  f ish in g "  m e a n s  th e  ta k in g  of, f ish in g  for, o r  |mhc- 
se ss io n  o f  fish , sh e llf ish , o r o th e r  f ish e r ie s  ri'o o u rre s by a le sn le n l 
d o m iciled  in  a  r u ra l  a re o  o f th e  s l a te  for su b s is te n c e  u se s  w ith  g ill n e t ,  
se in e , fish  w heel, long  line , n r  o th e r  m e u n s  defined  by Ib e  lim it<1 ol 
F ish e rie s ;

(29) "su b sis te n ce  h u n tin g "  m e a n s  ( h r  ta k in g  of. h u n tin g  for, or | his 
se ss io n  o f  g am e  by a re s id e n t dom ic iled  in  a lu r a l  a re a  o f  th e  s ta le  for 
A iibsislenre u se s  by m ean s  d e fin ed  by th e  H oard o f ()n in t',

111)) " su b siste n ce  u se s"  m e a n s  th e  niiiiriiiu iuerciiil, ru a lo m iiiy  .uu l 
l i .id ilin n iil u se s o f w ild, re n e w a b le  re so u rces  by a  resid en t d o n iin b -d
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111 u m in i  m fi ' i i  nf llii- s ta le  fin i l i r r i l  | m ' i m i i i u I  h i  la tm ly  cu n n n n p ln n i 
us food. sh e lte r , fui'l. i fnl linift. Ionia, n r IransporlnlM in. fur I h r  m ak ing  
a n d  se llin g  Ilf li j i ii th  m fl in 11« lc ■* ou t nf iiiMirdlhlc l,> lum luitM  nf fiah 
mill w ildlife ii 'M in n rs  In k m  fur | m ' i * i i i i i i I  h i  fam ily  rn n sm n p lin n , and  
fur I fit* ru s tn iiia tv  liH ilr. tun I r r . in nlnn ni|* fm |«riNnnal n r fmnily 
co nsum ption . ill l ln s  p m ngriiph . "fam ily" n ir iin s  pcrnnua i r ln l r s l  liy 
M i n n I .  m a rria g e , m  inlu |ilm u. nm l n | M ' l s n n  liy i|ig  in I I i i n i s i ' l i n l d  on ■ 
|t r rm a n rn l  bas is,

111! " la k e "  m e a n *  In k in g . p u rsu in g , h iiu liu tf . fk-lin i|;. tra p p in g , 
ill hiiv iniitilii-i ill hi i n lung , r a p tu r in g , in k rlln if' in ol lf ii i |i t  ihk I n ln k r ,  
p u rsu e . h u n t,  Imlt. Im p . u r  lit a n y  in a n n r r  c a p tu re  nr k ill fiah  o r gam e, 

1.921 " ta a id e rm y "  m ean a  la n m n g , n in u n lj lg . p rocessing . or n lh e r  
I r r a lm e n l nr p re p a ra tio n  o f  fiah o r g u m r, ur any  |i» rt of f n h  n r  gam e, 
un a  trophy , for m o n e ta ry  g a in , in c lu d in g  I h r  r r r r iv ln g  nf th e  fish  nr 
gam e  nr p a r ts  n f  f itli o r  gam e for au rh  piirim ara,

1.1.11 " tra p p in g "  m raiiN  Ih e  ta k in g  n f manirimlN iti i la r r i i  liy r rg u ln  
Inin to  fir fur b ea re rs ;

1.111 "v esse l"  m e a n s  a flo a tin g  c ra fl pow ered, lowed, row ed, u r  n th  
erw iae p ropelled , w h ich  ia uaed for d e liv e rin g , I,Hiding, n r ta k in g  fish 
w ith in  th e  p ir isd ir lio n  n f  th e  a ln te , h u t doea nut include a ir c ra f t  l l  2 
m l I r h  %  SI.A  19.19, a m  I I  I -  4 r h  1 1 1  S I.A  I960 ; am  I  I r h  21 
SI.A  I Util; m n 41 I. 2 ch  102 SI.A 1961. I  9 a i l  III rh  94 S I.A  19.19. 
am  I  2.1 rh  M l SI A ISMII; a m  I  I rh  IfiO SI.A  1962, am  I I  I I. H  rh  
.11 SI.A  I Mi. I. a m i  2  r h  12 SI.A  l9 0 H .a m l  9 r l ,  71 SI.A 1970. a m  I  I 
rh  91 SI.A  I9 7 0 .m iili  4 r h  I III SI.A 1970; a m  I  I r l iM IS I .A  1972. am  
I  .1 r h  A 2S I.A  1971; m n l l  2 6 .0 2  r li 127 SI.A  1 9 7 1, m u I I  IH 2 0  rh  
2 l«  SI.A  197.1, m u I  12 i l l  105 SI.A 1977; am  I I  I I .  1.1 rh  151 S I.A  
IH7H. am  I  I i h  7H SI.A  1979, am  I I ch 24 SI.A  I OHO. I 4 r li 71 S I.A  
I9H2. a m  I  21 i l l  192 SI.A  I9H4. m n I t  9  I I  >li .12 SI.A  I9H6. a m  
» .» r li 76  SI.A  lOHIi. m n I  I r l i  II  I SI.A  lOHrt. m u t  9 rh  14.1 SI.A  
I0HHI

H tn l  ur am rm lniinls I In In .l
I OHM aim  h ilm r i i l a it lM lil t i lr t l a l l .U I I *  
la ii|!u .iK r a l t l . r  t n.l *4 |«uri*gi.iph 14, be 
g n u im * a l i l t  >*7 u liim i't i la l r it lH 'in iu n  in  
rtmJi-a t r  a n j  I lia  I n in  "riMnmvii is t 
f l . l i .  lm a n ' m i lu l l  a I l i r  m a a  ,4 I rn d tra  
IM t . l l t f i  n .iu im g  n a i l  n u l l  in  lia n s |> m  
me f i-h  "

11a n  ii,m l I!,MM .uni t t lo i l  n l t II. i l i t t *  
.1 tint fl. I!IHH. m l.  i i l i i l . - . l  i l u i  n  nun  
|tl. t. tv t n r l i . . . . |  liy  ,i g r in  la l l t  t " .  n|m*
1...... 11.......... Ml I III' |„ l  , t | £ l l l  I.

m il iih  Im lr a lii l l l i . l i  a t i l i l i u r i l  in  AS 
l l i r i l  P ill l.u  u h i. t .  I .  11•,11jIr11, ly  . n
i lu tn l liy  a g r in  • tally r . ,  a|a | .n . . l  l o i o r l  
in  psiugiM jth 1 1 II 

W hile  n r i lh n  . in ir i i i lm r i i l gay. r lT r i l  In  
I l i r  n lh r i .  l«Mh lim e  I n n  g iven r lT r f l  in  
Ib is  a n  I nm a t i r l  m il a h n tr

tM 'g ia la ll i r  h i t l n r )  v r in n la  K m 
l ig m la ln e  l i ' l l n  i,| in l . n l  h i  to n n r. Ii.*n 
t t i lh  I l i r  .inn n.Inn u l In  • I I  ..I Ih ie  i n  I i .mi
In  M '.* ( l  i l l  I I I  N| \  PIMH H 'S S II V n  
I II .  mu v n  plH ll S, n i l l  I i. i i im il 211*/

I
t  Hi 10 26.1 f  inn a n i i  l i o n  I Hi l i t  26.1

C l i n j i t ' T  1 0 .  F i s l i c r i f H  n m l  F l a i l i n g  I t e g u l u f i o n a .

A l l t f l f
f. !*«••• hm~ nf 11 Mfl ||«  If. Ill Vl»f* III IHjr.'lf
7 (  t»fiMft#Mi«l li% litn jr  lo a n  A i t  <1 IH IO .Il iM
H Naim**. lU lih trti*  i l l  M» II* tito 16 III 110 Ih III |M». Ih Ml l»n 
9 livlofiK  hiliitHi'Miriil I‘r«>f:«»nt iff III I It ft V* M« Itl&tKI Hi rili.'m

A r t ic le  6 1 'i i r c l i a a r  u f  H a lt.

S r i  l io n
266 I'mi h iv  ol fi*li lt».ni |K*ttoil I.m|#I» »a 
269 I intiUlifliM

S ec . 16 10 263 I ’u r rh w e e  n f  f ia h  f ro m  p e r m i t  h o ld e r*  la l  l l  11
u n law fu l for on in d iv id u a l w h ile  a c tin g  aa a  fish  prorcaaor or p r im a iy  
fnili h u y e r, o r an  a n  a g e n t, d ire c to r , officer, m em b er, o r  em ployee of a  
finti processor, of a p r im a ry  fiali b u y e r , o r o f a  coopera tive  co rpo ra tio n  
o rg m u ie d  u n d e r  A S  III 15 lo  in te n tio n a lly  nr k now ing ly  m ak e  a n  o r ig ­
in a l p u rrh u a e  o f  finh from  a  a e l l r r  w ho, in  v io la tion  o f  AS 16 43, doe.i 
not hold  a la n d in g  p e rm it, a n  e n try  p e rm it or an  in le r im  uae p e rm it 

Ihl A n in d iv id u a l w ho v io ln lea  ( a t  of th ia  ae rlio n  ia 
I I I  upon  a  fira t co n v ic tio n , g u i l ty  u f  a c la s t  li m isdem eanor an d  

n I i i i I I  lie n e n te n rrd  to  a  f in e  o f  lin t lean lim n  $1,000 nor m ore th a n  
I5.IHIO, und m ay  lie a e n le n re d  In a  d e f in ite  te rm  of im p riso n m en t uf
not m ure th a n  90  daya;

121 upon a  aerniid  ro n v ir liu n , g u il ty  of a  clnso A in iadeioeauoi m id 
Hliall tie a e n le n re d  In o  f in e  uf m il lean I lia n  $5 ,000  nor m o re  Ih u n  
$ 10,000. nnd  m uy In* .sen lenns'- In n d e f in ite  le r in  nf unprnm m nelil uf
uni m ure lim n  u n r  yenr;

111 upon  u Ih ird  or nnlmeip ,‘iit n iiiv ic lliill, g m lly  u f  a  cl hum A iinede 
in ra u o r  a n d  ahu ll lie a e n lr r r .e d  In a  fin e  nf not lens th a n  $ 10,000 nor 
m ore th m i $25,000. a n d  nioy be se n te n c e d  tu  a d e fin ite  te rm  nf im pria  
o m n en l of not m o re  Ihm i o n e  y rn r

I d  T he lo m in ia s io iir r  of ic v e iiu e  nIiiiII nu|Hise upon a fisli p iiaesM ii, 
p r im a ry  fiali b u y e r, o r co o p era tiv e  cnr|Miruliiiii o rg a n ire d  under AS 
i l l  15, a  c iv il f in e  esp ial lo  Ih e  v a lu e  c f  fish  p u rch ase d  in  v io lation  nf 
th is  sec tion  by

( II  th e  fiah processor o r  p r im u ry  fiah  h uyer if Ih e  fiah processor ur 
p r im a ry  fiah  b u y e r  ia n o t a  c o rp o ra tio n , nr 

(21 a  d ire c to r, o fficer, o r em p lo y ee  in  h policy m ak in g  position  ul Ih e  
fish  processor, o f  th e  p r im a ry  fiuli b u y e r , n r o f th e  cnnpero ltvc co rp o ra ­
tio n  V alu e  is b ased  on Ih e  a v e ra g e  p rice  pa id  la  fish e rm en  a t th e  tu n e  
u f I lir  v io la tion

Id l T he c iu n m iss in n er u f com m erce a n d  e rn n n m ir developm ent m ay 
su sp en d  or revoke a  b u sin e ss licen se  is su e d  u n d e r  AS 4.1 70 0211 noil 
Ih e  lu n im iss iiim 'r n f rev en u e  m ay  siis |H 'iid  n r revoke a  lu e n s e  In en  
g a g e  in  Ih e  b u s in e ss  u f  p rocess in g  m b u y in g  raw  fisli if  llii ' licensee m
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M il  J  I lie Ic jfiiliiim r  in te n d s  llu ii l lir  la n d  re ta in  i l l  s ta tu s  •«  m e n ta l 
h e a lth  tru s t land . n o lw tlh sla trd m g  it* in c lu sio n  in (h r  D u d e  C reek  
C r i lu i l  l ln b i l s l  A irn  <i I r h  .'II S I.A  lOHH)

tv ftfrreJv. tSmU» S k I iu r  1 ib  .11. cnm |>«tib lr » i lh  AH I6?U & I0<*» u n t il a 
M A IM A . Ihia a n lia n  r A n l i* #  cm«n| p f* n h a *U *f»  urvJar
M»jr I J. I W ,  *f» Mdii^iiKf w ith  AH AH I I  2 < y iU | f |
O IIO O IIN d  M t to r y  r r p o r t a  -  »o#

K d lU r ’a m iU f  Sa rliun  2. eh .11 Id le r  mt m U n l • «  cb .11. S U
SI.A I 9M |tovi4*« that iKa u m a ia iw H r  IM A . a r t  iKf S rna la  I r lU r  t*i intent an
h i fiafe end ]«m «  -b e ll e ll« »  p A I«  uaa a4 CH8B M 2  iK ra l, IM A  Banaia Jwum el
I h r I h id i  C i r f l i  C n ln a l l le & ta l A i m  W l  *592

i  •,

H e r. 18 20 613 T u g id a k  I s la n d  c r i t i c a l  h a b i t a t  a r e a .  (a) T he 
M ate land  alm ve th e  m ean  h ig h  tid e  lin e  w ith in  l l i r  fo llow ing d e ­
sc ribed  a rea  ia es tab lish ed  a i  th e  T u g id a k  Inland C ritic a l l la ln la l  
A rea:

( I I  T ow nship  41 S o n lh , H angea 33 — 3d Went, S ew ard  M e rid ian  
121 T ow nship  d2 S o u th , R ange 33 W eal, Sew urd  M erid ian  

S erliona  I — 11 
S ections Id  — 33 
S ections 2ft — 26 

l.'ll T ow nship  d2 S o u th , R ungea 3d -  3 5  W est. S ew ard  M e rid ian  
Idl T ow nship  d3 S o u th , R anges 3d — 3 5  W est, S ew ard  M e rid ian  
Iht In  add ition  In th e  a r e a  described  in  la )  o f th is  section , th e  w ate r 

und th e  land  below  th e  m e a n  h ig h  tid e  lin e  in  th e  lagoon a t  th e  north - 
r a i l  e n d  of T ug id ak  Is la n d  a re  inc luded  w ith in  (he  T u g id ak  Island  
t 'n l i r a l  l la h i tu l  A rea 

i d  T h e  T u g id ak  Island  C ritica l H a b ita t A rea  d escribed  in  ( a l  an d  
till of th is  sec tion  sha ll b e  m anaged  u n d er n nnu ingen ie iit p la n  p re ­
pared by  th e  d e p a r tm e n t 

Idl T h e  d rp n r l i i i rn t  sh a ll  |H-rmil e x ilin g  rn h in n  to  rem a in , s u b s is ­
tence n n d  r rc rc o lio n a l u se s  to con tin u e , a n d  ro n iin r r r ia l  uses a u rh  aa 
w-iil h u n tin g  an d  plnccr m in ing  to  co n tin u e , i f  ap p ro p rin te  u n d e r  th e  
n iiin sgem en l ph in  adopted  under <r) of Ih ia  n e ilio n  to th e  e x te n t th a t  
th r  ac tiv itie s  a re  com patib le  w ith  th e  e s ta b lish m e n t o f  th e  T u g id a k  
b la n d  C ritic a l f lu b iln t A rea  

lei T h r  d e p a r tm e n t sh o ll perm it e n try  w ith in  th e  T u g id ak  Is lan d  
t ’n l i ra l  H ab ile !  A ren for th e  ex p lo ra tio n  m id  developm ent o f o il und 
glis resources w h en  com pntih le  w ith  th e  p u rp o ses for w hich  t h r  c r i t i ­
cal h u h ita l m en w ns r s to h lish e d  A n oil m id g a s  lease of s ta le  lan d  
w itlon th e  T iigiilnk Island  C riticu l I l lfn l i l l  A ren  is va lid  und  roil- 
lum en in  lu ll fm ce accord ing  to its  te rm s Ik 2 i l l  116 SI.A l!)HH)

H fv lf t i f '#  R o U i K i i i i i l r t l  AS S I.A  I'JHH ih  t in  T i'iii |a ir« fy and S p r r i i l
II* 2*1 KIU Nr i i im iiIm'I)  d art I9MH A r l*  •

1‘h m i  f r f r r r n r n  t«*r t in t*  mm i l l  o f K f f r r l i v r  iImIi-n S tt lm n  f  : l |  I I I * .  
Irg l*b *tlv r |Hirp»»sr. m t  sr» I,  « |i 11 ft. S I.A  IWH. n irfk tn  (Inn n r ilm n  r l f r t l i v r

HO

I  Mi 40 100 t ' lH l I  A N II (J a m *;
l gOMnr •

, |u n r  7. I9IW. O l  s c iu rJ ." .e  * l l h
01 lOOJOOl -

K J i n x ' .  M i l l  h r c l M W  3  r h  ' 1 •

S I.A  I9SS m . . . * .  A f t . .  « * " • * £ *  T  
foe t lw  arsa ine lodu .* I t -  T “ * ^ *

l. lo n J  C . i l i t s l  l la lu ta l A irs  s .  f  " s c u d  •»

J ,4 I h i. A il. Ihr eamnilKwawis "*
n . lu is t  irw m ic rs  sod n*h  sad 6 « "w  mJ* 

so  s d j. is l» * n l m  J " " " 1'
s i l r s s f t lw in l K a l  h .b U .I  s i r s  l " l h r  I ra  

I r ls lu is  ’

(*liH |> l«r 40. C o m m e r c i a l  Dae o f  F ish  and ( I'a n tf.

A r t l r ls
2 A q i i . lx  t s im ln f  I I I  18 40 100 16 40 IIW I

A r t i c l e  I . I lu f f n lo  a n d  M u s k  O x e n .

I h t .  a r t ir le  * • • * » » •  I-  •« • " * «
p ..i» U  •4 tto f ia l ch .rtf» »  m .d .  by lb* w  
v ih i  s f  S ls lu lrs

A rticle  2. A rjuatlc Farm ing-

100 A q u s lic  fa rm  sod h s lc h .ry  f r iu o U  
IDS C n U ils  h r  tsw isncr s f  psrn jlta  
110 P r i is i t  sp p tks lo m . t . iw w a l,  soa 

lra M f« r
1211 Aquatic •rqui«li«*i penwl. 
130 liwpselallaci o f s q u . lk  e 's M . or 

she llfish  for slock

140 l im i ls l ix T io n s x l* .  I is n s fc l U s l is fc .
> n f  peoducla 

ISO IT iw s rs  cs a lro l six) inspsctwci 
1(0 R rguls lvoes
170 P r n s l lr  
199 D rftn lh o e s

t-'rsss refarsaess- Km
f .o d .o c  H t * r  •"rr^ '^ aruMtn s r im r n l s f  AS 16 40 100 ■ 18 «'• IW .

l  et. 14b. S M  I9 M .O  ho Trm  
M H .ry  s ix ) B p rc is l AcU. for . r f l k s U l . l r
u  M I M S  ^ s r s l la a  s« s q u 'lK  fo im  s r
ir ls ls d  hs lc tw n r • "  ®- ”  " * *
18 r h  1 4 i. 8 IJ t  I W  I "  the  T .w e w s ry  
and S p srls t AcU. fw  r r fa M i.h m rn l and

d u lirs  i f  A l.s k s  F in f l th  K a rm m * T . A  
W r  «  M .  «h l « -  H '-A  IW H 

Ih r  T ra if< '*» n f mr̂  8 e « u l  A cU  
l^ g U la d r s  htsAaey 

I rg is la l lv t  I r l l . r o f  m U n l fw  ch I4S SI^A 
I ( H a i llC S  C S S D S K III Is " .  w hl.h rn .irud  
AS 16 40  108 -  16 40 l » .  • "  ■ i* '1 
ItiMMS J iH o i.s l 3 7 1(

S e e . 16 .40 .100. A i |u a l l c  f a r m  a n d  h a l c h e r y  p e rm it* , lo l  A (n-r- 
win m a y  no t, w ith o u t a  p e rm it fro m  th e  co m m iss io n e r, count m i l n r

o jie ro le
(1) a n  a iju u lic  fa rm ; o r
(2 ) a  h a lc h e ry  for th e  pu rpoue o f  su p p ly in g  a ip iu lic  p lu u ls  or sh e ll

fish  to  a n  a q u a t ic  farm .
(hi A p e rm it issued u n d e r  th i s  sec tio n  o u th o r i ie a  th e  iH T niillee ,

sub ject to  th e  co n d itio n s o f  A S 0 3  Oft an d  A S  III 4 0  100 -  16 40  100. In
ocq u ire . p u rc h a se , offer to  p u rch o se . t r a n s f e r . po ssess, se ll, n m ln f l f i  to

HI



t  Mi -in inr. At aska .Sm i i u m  S u r r ic M tN r  f  16 40 110

• ■■II Block a n d  sq u a lic  fa rm  p ro d u c ts  l l ia l  a r r  u s rd  or ro a re d  at the 
l-nt«hery or a i |u a h c  fo rm  A in-rson who lnild» ■ |ie rm il u n d e r  tin*  
Motion may se ll or n lfei to aril sh e llfish  slock lo th e  d e p a r tm e n t or Ur 
on n<|ualic f a u n  or related hatchery o u ts id e  o f  the s ta te  

I d  The com m issioner mny a tta c h  conditions lo a  p e rm it issu ed  u n ­
der th is  section  that a r r  n rc e ssa ry  to protect natural fish a n d  wildlife 
resources *

(di N o tw ith s tan d in g  o th e r  p rov isions o f  law,' Ih e  rnnin iiB sinner in sy  
not issue a p e rm it u n d e r  th is  section  for th e  fa rm in g  of, n r  h a tc h e ry  
o |ieratio iis invo lv ing , A tla n tic  sa lm on  l i  2 ch  145 SI.A I9HH)

S ec . 16.4!). 105. C r i t e r i a  f o r  i s s u a n c e  o f^ ie rm il* .  T he co m m is­
sioner sha ll issu e  p e rm its  u n d e r  AS 16 40 100 on th e  b a s is  of th e  
follow ing c rite ria :

I II  Ihe p h y s ita l  a n d  b io log ical ch o rartc riH lirs  til th e  p roposed farm  
oi h a tch ery  location  m u s t be  su ita b le  for th e  fa rm in g  or Ihe sh e llfish  
or aq u a tic  p la n t p roposed;

21 Ih e  pio|>oseil fa rm  o r  h a h l te r y  m ay no t te ip iiie  H iguilirnnt n iter- 
mI iiiiih in  (in ih lio iiiil f ish e r ie s  or o th e r  ex is tin g  u se so l fish  and  w ild life 
resources;

131 Ih e  proposed fa rm  n r  h a tc h e ry  m ay n o t s ig n ifican tly  a lfec t fish  
cries, w ildlife, n r  th e ir  h a b i ta ts  in  nn ad v erse  m a n n e r; and  

141 Ihe prnjiosrd fa rm  or h a tc h e ry  p luns a n d  Nliiding p la n s  m ust 
d em o n stra te  tec h n ic a l a n d  o p e ra tio n a l feasib ility  l |  2  ch  145 SI.A• t in i i i

S ec . 16.40.110. P e r m i t  a p p l ic a t io n ,  r e n e w a l ,  a n d  t r a n a f e r .  
la l  An app lican t for a n  a q u a tic  fa rm in g  or h a tch e ry  p e rm it re q u ire d  
u nder AS 16 40 100 sh a ll  ap p ly  on a  form p rescn lied  hy Ihe cnm m is- 
sinner A n ap p lica tio n  for a  p e rm it m u st include n p lan  for th e  d e v e l­
opm ent a n d  o p e ra tio n  o f  th e  a q u a tic  fa rm  or h a tch ery , w hich  m u s t  be 
approved by th e  co m m iss io n e r befo re  Ihe  p e rm it is  issued  

Ihl A n ap p lica tio n  for re n e w a l o r tra n sfe r  o f a p e rm it m ust lie  sc  
com punied hy fees re q u ire d  hy Ihe  com m issioner, n re p o rt of Ih e  d i s ­
ease  h is to ry  o f th e  fa rm  or h a tc h e ry  covered hy Ihe |>crm il. an d  evi- 
den re  th a t  sa tis fie s Ih e  ro n im iss io n e r th a t  Ihe iip p lm in t luis cum phed  
w ith  th e  developm en t p lu n  re q u ire d  u n d er la l  ol th is  sec tion  T h e  
com m issioner m ay re q u ire  a h e a lth  inspection  o f  th e  fa rm  or h a tc h e ry  
a s  a condition of ren ew a l T h e  d e p a r tm e n t mny conduct th e  in spection  
o r in iilra r l  w ith a d ise ase  d iagonal ir im d /o  conduct Ih e  in s|iee lion  

le i A p erson  lo w hom  a |ie rm il is  t ra n s fe rre d  limy u se  Ihe  p e rm it 
only  ho Ih e  purposes for w h ich  th e  |ic rm it w as n tilhn rized  to  lie u se d  
hy Ihe tran sfe ro r, m id sub jec t to  th e  so m e conditions mill lim ita tio n s  
t l  2 ch 145 SI.A I9HH)

H2

t  Ili 411 120 Kisu anu H a m ?
«

{ 16 411 121*

S e e .  16 40.I2U . A q u a t ic  s to c k  a c q u is i t io n  p e r m i ts ,  (u l A person  
m ay nut a c q u ire  uquu lic  p la n ts  o r sh e llfish  fro m  w ild  stock  in th e  
s ta le  for th e  p u rpose  of su p p ly in g  stork  to a n  a q u a t ic  fa rm  o r b u tch e ry  
re q u ire d  to  h a v e  a  p e rm it u n d e r  A S 16 40  10 0  u n le s s  th e  p e rso n  ho lds 
an  acq u is itio n  p e rm it from  th e  com m issioner.

lb) A n acq u is itio n  |ie rm it au tho rize*  Ih e  p e rm it  ho lder to  acq u ire  
th e  species a n d  q u a n ti t ie s  n f w ild  atocb in  th e  s l a t*  specified  in  th e  
p e rm it for th e  p u rposes o f  su p p ly in g  stock lo 

(I I a n  a q u a tic  fa rm  o r h a tc h e ry  req u ired  lo  h a v e  a  p e rm it u n d e r  AS 

16 411 100,
(2 ) th e  d e p a r tm e n t.
tc) T he com m issio n er sh a ll  specify  the  e x p ira tio n  d a le  o f  a n  a c q u is i­

tion  p e rm it a n d  m ay  a t ta c h  co nd itions to  a n  a c q u is itio n  p e rm it, i n ­
c lu d in g  co n d itio n s r e la t in g  to  th e  tim e , p lace , a n d  m a n n e r  o f  h a rv e s t 
S ize, g e a r , p lace , lim e , licen sin g , an d  o th e r  l im ita t io n s  ap p licab le  to  
B|M>rl, co m m ercia l, n r a iilisis lence  h a rv est o f a q u a tic  p lan t*  a n d  s h e l l ­
fish  du  nut ap p ly  to  a  h a rv e s t  w ith  a  p e rm it issu ed  u n d e r  th i s  sec tion  
T he co m m issio n er of linh a n d  g am e  sh a ll isaue o r  d e n y  a  p e rm it  w ith in  
.111 d a y s  a f te r  rece iv in g  a n  app lica tio n  

Id l I h e  co m m iss io n er ah u ll d e n y  or re s tr ic t a  p e rm it  u n d e r  th is  
secliun  upon f in d in g  th a t  th e  propoaed h a rv e s t w ill im p a ir  su s ta in e d  
y ield  o f  th e  sp ec ies  o r w ill u n reaso n a b ly  d is ru p t e s ta b lis h e d  uses of 
th e  reso u rces h y  com m ercia l, sp o rt, personal u se , o r  su b s is te n c e  use rs  
T he com m iss io n er sh a ll  inform  th e  Hoard o f  F ish e r ie s  o f a n y  action  
ta k e n  on p e rm it a p p lic a tio n s  for species th a t  su p p o r t co m m erc ia l f ish ­
e r ie s  suhjec! to  lim ite d  e n try  u n d e r  AS 16 4 3  a n d  o f  an y  p e rm its  d e ­
n ied  b ecau se  o f  u n re a so n a b le  diH ruptiou o f  u n  e s ta b lis h e d  u a e  A d e ­
n ia l o f  th e  p e rm it hy Ihe  ro n u n ias iu n e r m u st c o n ta in  th e  fa c tu a l basin 

for Ih e  f ind ings
te l T h e  H oard o f F ish e r ie s  m ay  ado p t leg u h ilio n n  fo r th e  c o n s e rv a ­

tion , m a in te n a n c e , an d  m a n u g e m e n t of species for w h ich  an  a c q u is i­
tion  p e rm it is req u ired  

If) E xcep t a s  p rov ided  in  (d) o f  th is  sec tio n  o r  in  a  re g u la tio n  
ad o p ted  u n d e r (e) o f  IhiH se c tio n , th e  com m iaaionrr s h a ll  issu e  a  p e r­
m it if

( I I  w ild  olock ih m rcH sury  to  m ee t Ihe  in i tiu l n e e d s  o f fa rm  or 
h n l th c iy  slock;

121 th e r e  a re  lechnolog icu l l im ita tio n s  on llu- p iu p n g iilio n  o f  c u llu rc  
slock for th e  species so u g h t;

131 w ild  stock so u g h t is  no t fu lly  u tilized  hy to m m c rc iu l, s p o i l ,  |h-i 
soiiiiI u se , o r su b s is ten c e  f ish eries; o r 

Ml w ild slock is needed  to  m a in ta in  the g en e  pool o f  u h u lc h c ry  or 
a q u a tic  form

Igi A q u a tic  p la n ts  a n d  sh e llfish  acqu ired  u n d e r  a  p e rm it issm sl 
uiidi-i th is  sec tion  becom e th e  p ro p erty  of Ihe perm it h o ld e r  a n d  lire  no 
liiiigei a  public  o r com m on re so u rce  (4 2  <h  145 S I.A  I9HHI

H3
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Alaska Statutes

i Title 16. Fish und Came.
r h t p l < r
05 F u l l  an il t ia m e  C ode l i t  10 05 010 -  10 05 950)
10 F ia h e n e a  an d  F iuhyig  R egula tion*  i l l  16.10 010 — 16 1 0 6 2 0 ) 
20 C o n se rv a tio n  an d  P ro tec tio n  n f  A laakan  W ildlife ( I I  16 20 0 1 0  -  

■\ 16 20 690)
' 25 S lo ck in g  o f  I’u lihc l a n d  i f  16 25 010 )

.10 D es tru c tio n  o f l lig  d a m e  Anim alH an d  W ild Fowl I I I  IS 30  010  
16.10 030)

35 P re d a to ry  A nim ate  l i t  16.15 (MO 16 35 200)
41) C o m m ercia l Mae of Fiali an d  d a m e  III  16 40.010 — 16 400301  
4.1 R e g u la tio n  o f E n try  in to  A luaka C om m ercial F iehern -s 

I I I  16 43 0 1 0  ~ 16 43 990)
45 P u rific  M urine  F ia h e n e a  Ciiiii|iact I I I  16 45 010 — 16 45 040)
51 A laaka  Seafood M a rk e tin g  In n lllu le  I I I  16 61 010  - -  16 61 160)
52 F iahery  In d u a lria l T echnology  O u t e r  I I I  16 52 010  — 16 62 0701 
55 S hoo tin g  a n d  F ire a rm  S afe ty  I I I  16 56  010 — 16 65 040)

l l c v iM f 'a  n o te *  l l i r  p fu vw w n i id C o lla U ra l rc *« r» « c t»  35 A m  Jur
t in *  l i l l r  w r i«  r rd ta f lr t l  i l l  I M U U i i t n u v r  2d. Fifth and (Sbim, i  2# « l mmq
prrvuna l prtMMHiitfl pu rau ftiil to |  4 ch 50. 05A C .'JS . Fifth, I I  9. 29, 39 ( ! J 8 ,
S IA  1902 (K h r f m inor word ch a n {N  | |  2, 10
wftift m ad* in  th u  ( i l l *  in  1901. IM 3 . and 
1907

C h ap te r 05. Fiuli an d  G am e Code.
Article

1 The Departm ent o f F u ll end lia n v r i l l  16 05 010 tt>05 2101
2 Boftide o f F if th n ir *  and Cam# i l l  l b 06 221 -  16 05 320)
3 f.icena i f  W Sport F ifthing and lim it in g  ( I I  I& 0 & J3 0  - 161)5 430)
4 l icftnfting e f ('ftm io e rd ftt f ia h in g  ( 'rrw in rn tlw rft «h4  V r m la  i l l  161)6 411)

16 06 7201
t» Miftccllainreuft I 'lov iftiuna i | |  16115 700 I6U 5 9U2)
7 lie n c ra l IVovmiunft i l l  lb  05 905 l b l i 5 ‘J5Ul

4 ‘td la U ra l re fe re n c e *  fcn tijr on ( in  
v . it r  U nd* in  pun nn l o f wounded game mm 
in iu t t i f t l  (ir»pftft« 41 A l Ke ih HtKi

I



t  I l l  0 5  l l l i . ' l A l  ASHA S i A I l i l t  N « iii or. 0 /0

II mil subject l<> th e  A d m in is tra tiv e  I 'm ci-durc A il IA S 44 l>2) l l  12 
m l I r li 91 SI.A 1959. un i I  I r l i  I SI.A  1911.11

N I H I S  I I I  l l l . r lH I I I N S

I f t r f l  u f o r t i r re A u llt .m ts d  l»y l im
•.rIioc i, •m rr j(M « y  i).faur« otdere h o **  
ll iv  f u iN in d  r f l n l n f  law  F  V Am K « |lr ,  
AUFJM* No 39 V S io i* .  Sup <*l Oj» No 
22*4? *U N m  J973 ..3 j)74 . 402J l.  <20 
I* 2d 4*67 I 19/HJi. 0|>pr»l d t* iiit* **4  454 
I I S  1130. 102S l ! |  9 *5  J I  I. k£4 24 244 
<10421 |

V i | m m m  o f  order — A n •morgeory 
vtdtr ft ftho llfio li 4 iftU»rl w m  mM in
U m o  fto t i g o f  ih f t l m i i  o f ( m w n  in4«l‘ 
l i * « m *  rnuol n M N M n l/  | u«m  f t l  lift 
iM im n i  and d iffe r M t o iU  « ^ i r t l N i .  in  
vio ImI io*  o f I ho 4 IK p. per m  r t fh lo  o f •  
f io h in f  * root t o «»n«ro F /V  A n  fcoffe. 
A l)F A (J  No 29 *  S ioU . Sup C l U p  No 
222* lF ife  Non 3973. 3974. 4023). <20 
P 24 <07 <14601. oppool 4iamio»r4. 454 
U S  1130. 102S « *  945. 71 L  £4  24 244 
11942)

A i'oo  rlo o u rco . * llno  o n lin n  dc<c« no! 
p io h ib il lh« c lonurt of on m i l l#  o U tio lK ft l 
o i* ft o f k ing  crob i Im Iu  ci J u ln r l  4 hereof 
fc‘iV  Am  L’ftflfe. A D F A l*  N u 39 * S in lr ,

Sup P I Up No 222 f < I  ih  Nu« J 9 U . 
J974. 4023). 621) P 2d 657 U90O). oppnol 
d u in im d .  434 U S  1131). IU 2 S  C l 943. 
70 t.  Fd 24 2H4 11942)

I/o *  lo  t n f i i i i  o ro o u u rco  in o n rg o -  
n o n l p la n  l l  I Ik  |lu« (d  o f Fm honre 
profM rly a ifu fU d  o plan fur ih o  n tono fft 
w c n l o f e lo lo fiahory teeoitfit*. Iho Pom  
n tfto n>rui of Ihe IW pftrtm onl o f  Fifth and 
O a a u  could «nf«irc* (hat po licy  th rough  
Iho  emergency order procvoo K cn a i Pori 
innu la  Fiahftrvnana 1‘uup A n  n v S ta in . 
Sup P i Up N ff 2.1 Ml l4 tie No 6U72I. <24 
P 24 49 / 11941)

So l+cU vo c lo s u re *  The ( ’m n m ii 
n u a r r  of l l n  Ifepartinen l o f Fiah and 
(io m n  may uon (ha emergency order pro  
c m  Co vloae down on* I jrp t o f fishery o iid  
nnt a iw t ln r  in  ordvr Im avp lrm an l a po licy  
aoiabliahing priuc ilit** of o u  -Kenai Pan 
innu la  F iah*rm nn'o f'oop K u a i  Panin 
oulo F icharm an’o Poop Aan’n v Sen In. 
Sup P i U p No 2 iS H lIife  No 64)721,626 
P 2d 4 9 / 11941)

S e e . I6 .9 5 .0 es . A p p l ic a t io n  e a te n a io n .  U l  T he com m iss ioner 
sh a ll  ex ten d  Ih e  l im e  mid d a te s  d u r in g  w hich  ap p lica tion  m ay  be 
m ad e  for Hah or g a m e  re g is tra tio n  if Ih e  com m issioner fin d s Ih u t 

I I I  Ihe co n se rv a tio n  an d  m a n a g e m e n t uf the  fish  ur g am e  re so u rce  
w ill no t be affected  adverse ly ; and 

(21 th e  fa ilu re  lo  tim ely  app ly  ia Ih e  re su lt u f excusab le  n eg lec t
(b) T he fee for a n  e ite n a io n  ( r a n te d  u n d er tlu a  section  ia t i t
(c) Aa uaed in  th ia  aection, "ex cu sab le  neg lec t"  doea n o t in c lu d e  

u n fa m ilia r ily  w ith  o r  igno ran ce  o f  app licab le  law s an d  reg u la tio n s  In 
o rd er lo show  ex cu sab le  n eg lec t, a p e rso n  m ust h av e  d em o n s tra te d , 
befcre  Ihe re g is tr a t io n  dead lin e , a n  in te n t  (o h a rv e s t fish o r gam e 
(I  2  ch 1943 SI.A  1970. am  I I ch 105 SI.A 19771

Sec. 16.05 070. I t e g u la t in u a  a s  e v id e n r e .  Ki-giliutmiis o f Ihe 
Is is rd s  of f ish eries  an d  gom e an d  of th e  co m m issioner, inch- lin g  e m e r ­
gen- y opening* m ol i  limurea. a re  ud iiiiss ib le  us ev idence  in I lie c o u rts  
of tlie  i-U tr in  acco rdance  w ith  th e  A d im n ik lra liv e  I 'rnc rd iire  Act (AS 
44 6 2 i II Id  isrt I ch 94 SI.A 1959, un i I I ch 2IMi SI.A 19751

li

i

1

I  t l i l l . ' i  tlH II h I f , l l  A N II  l l A H t  l i  1151194

S ec . 16 05 OHO. l i m i t a t i o n  n f  |m * c r .  N o th ing  i.i lliia c h a p te r  au 
l lm ru r s  th r  ilcpai tiiien l ur Ih r  ta ia rd s  nf r is h e n e s  an d  gxme In change 
tin- aiiooo-.t ill I re s  oi In c u se s  i t  14 a r t  I i l l  91 SI.A  1959, m n |  2 th  
2llb SI.A  1975!

S ee . 18 06 090  O r g a n is a t io n  u f  (h e  d e p a r tm e n t ,  la l  T h e  com 
iin ss in n rr may, w ith  Ihe ap p ro v a l n f th e  governor, e s tab lish  a d e p a il  
m en ta l division n f  ro m iiirrc ia l f ish e rie s , a  d ep a rtm en ta l d iv isio n  ul 
s|Hirt fisheries, a  d ep iirliiie iitu l d iv isio n  o f gam e, an d  o ilier d e p a il 
m en lu l divisions a s  i^ k  n ecessa ry  

^ (h) T he co.Vt.suoAieiter sh a ll  e s ta b lis h  a  d ep a rtm en ta l d iv ia io n  of
fisheriea  re h a b ilita tio n , e n h a n c e m e n t a .id  developm ent.

te l T here  is e s la h lia h e d  in  th e  d e p a r tm e n t a section of su b e te te iire  
h u n tin g  and fiah ing  (I 15 a r t  I r h  94 SI.A  1959; am  I  I ch 113 SI.A 
1971. am  t  2 ch 151 SI.A  I97BI

t.MI to r 's  notes In  s m rn a iis io lu m  a .u s ic n  s ts lus  sn Ik s  sscllsa s t subsi* 
• isneg A p r il I t .  IVS I. Ik s  gsv rrn o r up U lu s  h u s llo g  sn4 Ashing
(tin te d  the rommiM>ioiif«'o confervol uf fu ll

N O T F N  T O  D fc ltU IO N b

4 'ilc d  in  S f ii lr  * F lusho . I ‘ i  A y y  U|»
No 456 i k lie No A 210). 696 P 24 I7«
419431

S ec . 16.05.082. D u t ie s  u f  d iv ia io n  u f  f l s h e r i r i  r e h a b i l i ta t io n ,  
e n h a n c e m e n t  a n d  d e v e lo p m e n t .  T h e  d iv isio n  of fisheries re h a b il i­
ta tio n , en h an ce m e n t an d  d ev e lo p m en t sh a ll  

111  develop and  c o n tin u a lly  m a in ta in  a com prehensive , coordinated  
slo fe  p lan  for Ihe o rd e rly  p re se n t a n d  lo n g -ran g e  re h a b ilita tio n , e n ­
h an cem en t and d e v e lo p m e n t o f  a ll a sp e c ts  o f  th e  s ta le 's  fisheriea for 
th e  p e rp e tu a l use, b e n e f it  e n d  e n jo y m en t o f a ll  citizens a n d  rev ise  an d  
n p d A lc  (h i t  plan a n n u a lly , 

l'2 l encourage  lire* in v e s tm e n t by p r iv a te  e n te rp rise  in tlie techno  
logical developm ent a n d  econom ic u tiliz a tio n  of th e  fisheries r e ­
sources;

13) th ro u g h  re h a b il i ta t io n , e n h a n c e m e n t und  developm ent pro  
g ra m s  do a ll tilings n e c e ssa ry  lo in su re  p e rp e tu a l and increasin g  pro  
d u i I iuii ond  use of th e  food i ennui ion u f  A luska w ate rs  an d  co n tin en ta l 
sh e lf  a reas ;

I4> niHke 0 coiiiprclirilM vu iinnuiil i«-|Mirl tn  tlie  leg isla tu re , co n ta in  
m g  d e ta iled  iiiforiiiu tion  re g a rd in g  i t s  a rco in p lish m en ta  u n d er th is  
sect mn a n d  proposals u f  p la n a  an d  a c tiv it ie s  for th e  n ea t fiscal y e a r , 
not I s te r  th u n  20 dayn a f te r  th e  co n v en in g  of eueli reg u la r  aeasiiiil ( I  2 
«li 113 SI.A  19 7 11

? r - -
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I Hi ( l i  <I'J4 A ia h m a  S i A T i n r b I  Hi Oft 1(H)

S«c. 18.05 001 I h i l i r a  o f  a r r l i o n  o f  a u h a ie le i i ie  h u n t in g  a m i 
fi-rhing. T h e  Mi I ion of bubau ti-n re  h u n lin g  a n d  fw hing  nIiiiII 

I I I  c o m p ile m a tin g  d a ta  an d c o n d u c t a lud iea  In g a th e r  In fo n n a lio n , 
m i Inding J . i la  fim n a iilooalrn ic  UM'ia. on a ll  a»|H 'iU  of l l i r  f a i r  ol 
# th * i: : lrm r  h u n tin g  «>id fu llin g  ill lilt- liven of l l i r  rex ldeitla  of l l i r  
a l.ile .

121 q u an tify  llir  am o u n t, n u lr il io n a l  v a lu r , an d  e x te n t of d ep eu  
d r l i r r  on food acq u ired  th ro u g h  au h a ia lrn ra  liu n lm g  a n d  fu llin g . 

Id) m ake in fo n n a lio n  g a th e re d  a v a ila b le  In th e  public, ap p ro p ria te  
a g em iea , m d  n lh y f  o rgan  lie d  bod;ra,

• 41 a ssis t th e  d e p a r tm e n t, lh a  B oard o f f is h e r ie s . and  I h r  H oard of 
( la m e  In d e te rm in in g  w hat u rea  of f irh  an d  g am e , a» w ell a* w hich  
u a rra  and  w lia t m ethods, clvould be te rm ed  tu b H ia lrn c t u w a , uaera, 
a n d  m elhuda,

Iftl e v a lu a te  llie im p a c l o f a la le  and  fed era l law a and  re g u lu lio n a  on 
eu liau lcn ce  h u n tin g  a n d  (iah ing  and , w h en  co rrec tiv e  a c tio n  ia in d i ­
c a ted . m ak e  reco m m en d a tio n ! to  lha  d e p a r tm e n t;

18! m ake reco m m en d atio n ! to  th e  B oa rd  of ( la m e  and th e  H oard o( 
f is h e r ie s  reg a rd in g  adop tion , a m e n d m e n t an d  re |iea l o f r e g u la tio n s  
u (feeling su b sisten ce  h u n lin g  nnd  fu llin g ,

171 p a rtic ip a te  w ith  o ilier d iviaiona in  I h r  p rrp o ro lio n  o f  a lu trw u le  
m id reg ional m an ag em en t p lan a  »o th a t  llioee p inna reco g n lte  um l 
m ror|M irale th e  needs o f su bsistence  u tters o f fish  um l go m e l |  II rh  
Iftl .SI.A I97HI

H w U o r 'a  a o ira  lo  I0H I. "letos p u i r d  Ih r  in m iii iM w iL -r 't  i m i f r i i i l  u f lu l l
m u *  • »  aoUIOuU-d fur ' l»u»X « lill» " in  d i.iM o n  aU lua ,m Ih r  h i I i ih i uf ru U ia
•uhrrc luM i 111, In  c o r r« l •  m a m fr r l •  n u t  i , m i  h u n lm *  and lU u n x
la  Ih r  x it f in e l a n a iln .n i l le g la la U r c  tO M ory r rp o r ta  r„i

I ' i m  ra fa ra n e a r Km I rg lr la l. v r  in  |r lM f  ,4 lnU B I ^  S p r u . l  r . , ,n
W ill, a r r  I  I ,  ch IM  SI A IV IH . in  Ih r  ja i l la r  on S u h u w lr iiir  in  ru n n rc tlu n  w ilh
T rn .ju«a rv  and h p r r i . l  A rU  ,  , h | 4 |  s , A „ i h ,1111 M m . a r* IS It)

L d i l u r . a o t r .  t o .  n w nm i.R .lum  „ uut,  I I M
e tg titd  A p r il Id , l!M I,  l l i r  guvrm m  ap

M U M  TO UK.CI8IONU

(T ie d  in  SlaW w K luuha. IT  A|ip Op 
N il IS *  I K i lt  No A TIIII. li'JA I 'M  I 74 
I lS n i i

S e c . 18.05.11)0. K ish a n i l  f l a m e  f u n d  e s ta b l is h e d .  T h e re  ih  ere- 
ale-1 a  revo lv ing  'T ' ih I i und  liu n ie  Kund," w hich sh a ll  lie u u i l  exclu 
aively for th e  follow ing 

( I I  lo  c a n y  m il Ihe purposed u n d  pruvutnina id I I i ih  title , e x rep l AS 
l l i l i l  a n d  AS Ilift2 , o r  u lb e r  c h illis  Hint m uy Im- d e lig n te d  by Hie 
Irgudotiire  lo llie  c im iu i i is s i i i io t  or Ihe iliT i.iiln ieiil, uml

H

t  Hi lib  t i l l Kinii AMU fiAMt 8 0ft I'dfl

12) to  ca rry  m il a u ih  pu ipuaca  a n d  ob je tliv ea  w ilh.'n lh a  acope ol llua 
ti l le  ex cep t AS l l i  ftl an d  A S IG 62  aa  m ay lie d lre rle d  by lh a  donor ol 
any  a u ih  fimila i t  17 n il  I i h  III S I.A  I9.VJ, am  t  , 'l th  1.12 HI.A 18011

I f f  t i l  • M iH t lw r n U  l i t#  I M I
■HM ndwtR l h im iIw J T « f l i t *  I J U i» in | "  
n f t i  ll i#  t # | ih n in |  o4 lit#  tH lm n  anti » iA  
• l itu U d  n f t f f M M  u» Ik i#  J11 lr  #ar#pt AS 
Ik  61 in 4  AS  l l i  12“  ( «  ' ik i#  ih # p i# r ' in  
iU«w i l l  mi>4 Ihta ( i l l#  v x r p l  AS l l i  61 
•n«l AS I k  62“ fur > ln  <h^»u *“  in  i l t  nt 
121 *

O p U J im #  *1  M tD fM y  g « n « r* l I k #  
• h d K r lM i um l«r i Hm  a m  dun w m  ( f i» U 2  
r t i l iM t)u in l U  iK r  d c l r  o f Ik# rolifWolUMi 
o f Ik# Atoafca <!on«4iIulM>n. o r i IX. I  7, 
k«n<«, lk # ro  woo no proW tdon fur lit#

fu lt f  l l lh l f l  lit# tffStvdfalk#r (louoo llutar
#«or. lit#  fu«*2 wo# p o id d r f kjr ll*«
I ho i ( r f t r o l  low foquiro# i r f k o iM K  of 
fU k i i i f  #n2 k u o d o f Im «m m  I M *  «»p 
A l ly  l i# *  N o I f  

TV# f r f u o l iM  « f pro coo 2# taf f lu k in g  
orvf K u *(im | I u im m  lo  ik o  «|mi(mIwn of 
Ik#  O e fro t lM fil Of f u l l  0 *2  (U n W  M fO 
q u itr i  l»|r M r r a l  low k r  p o rtK lp o tvon in  
fr4 « ro l fwogroMW o a f to i k wo foro o it  Iko  
r t u f  ky fi 7, o rt IX , o f Ako oAoio c w M ilt f  
I urn Nu*#oUdo# 36, IM S  A l l ’y (U o

Nee. 18.06.110. C o m p o s i t io n  o f  fu n d . T h e  fish a n d  g a m e  fu n d  
shu ll Ire m ad e  u p  o f  th e  fo llow ing m oney  and  o th e r  m oney Ihe  le g i^ a -  
lu re  ap p ro p ria tc a , w h ic h  a h a ll  be dcpoeited  an d  re ta in e d  in  th e  fund  
u n ti l  exp en d ed

111  m oney  received  from  Ih e  vale o f  a la le  aport fu llin g , h u n lin g , an d  
tra p p in g  lirrn aea . apecial |M-rmilH, a n d  w .iterfow l cunacrvalion  lag a  
p iir rb a a rd  by h u n te ra ,

121 procreda rece ived Iro .n  (lie  aide o f hu rl, nhinn. and  spcriiiio iiH  
lo k e ii try p reda to r hu n te ra  and olhc-r employees;

(ill m o n ey  received  m  a e ll le m rn t o f  a chum  o r  hue  cauaed  by do m  
o g r  lo th e  fish a n d  gam e rre o u rre a  of th e  H la te ;

111  m oney  received  from  federa l, a la le , or o ilie r  g o v ern m en ta l u m l, 
o r from  a  p r iv a te  donor for fu ll  a n d  gam e purpoaea,

I f t l  in le te e l  e a rn e d  upon m oney in  (he  fund ,
(til m o n ey  from  an y  o th e r  so u rre  I k  17 a i t  I ch 91 SI.A  IDftD. m u 

t  I ch 11 SI.A  1979. am  i  I ch 71 SI.A 19811

t f N c l  o f  M k tn f w c n U  I h #  I9 d f 
«m#rvJm*n( •u k*4 itu U 4  Vp«ci«l p«f m iU. 
» r tf  wtUrfewl (MMmallM U*« pur 
( h w t r f  by ku n l« r» " U< "m 2  p#r
ni»Ua im p«rft#T«pfi I I I  

O p Jw io M  # f  #M#nMy toi

diMUMkun # f c#«kHilulM*MMlily uixWr 9 7. 
■ f t  IX  « f Ik#  * U U  OMMiltUliMI *4 
I ton of inUre«4 iMDOf  U  Ik# Plofc omJ 
t in  mi# Fun2, w #  N « * w U r  36. IM S  O y
A U ’y 0#n

S ec .  16.06.120. D iM liu m cm en l o f  fu n d * . U pon M uthorizntion o f 
I lie rom misM ioner. dm burucm cnlA  from  Ih e  fiah a n d  gom e fund s h a ll  he 
p a id  hy Ih e  p roper e la te  o fT rer on p re a e n la lio n  o f  v ourhera  a'.gned by 
Ih e  i'oniinneiioner n r  an  au th o rized  re p re se n ta tiv e , an d  approved  by 
th e  p roper s ta le  officer If  17 a r t  I eh  94 S i.A  IS59I



* 111 II.'. J  ill A l ASK* h l A l l i i t i I 10 0!i 241

I lit Koi p n rp o srs  ul l lir  riiiiHriVHlu.il ami ilrv . lo p in rn l of l l ir  g a m e  
U M iu n ra  nf llir  a la l r .  th e re  la i i m l r i l  •  l l i .a n l nf t .a n ie  com posed nf 
• rv ril  m rin lir ra  appointed  hy l l i r  governor, sub jec t lo co n firm a tio n  hy 
a inaftin ly  n f l lir  nirinl>era nf l lir  leg ia la lu aa  in jo in t aeaaion T l t c  
a|i|Hiinlr<l m em bers ahall hr  re s id en ts  of Ihe  a la tc , an d  ah a ll be i p  

|j |Miintrd w ith o u t re g a rd  to po litica l a ffilia tio n  o r g eo g rap h ica l location
'■ »r i n r  runiiiiiM noiirr m 

I n i t  ahall In- ra  ulfirir. s e r ie ia ry  
218 SI.A lilffil

n u t k b  n

I J b f ia l  r f» m (ru r ll< N i *4 f U i
lu tra  C o n tfrv t lh K i l« « t  m fh  m  

m il n i i i i r  U m  i I m M  k« t iW ra lly  
n u M ifu fJ  ti* lk « ir  pu r

K rtia t IVniM M iU  K u h t im i i i ' i  t ’aop 
A w 'n v  S d .u  .Sup T i Ckp N# t t M lK . U  
No M W . 62* V'U  M 7  I I M I )

1 M  U r  mo H» o » *rn r ta fl|*  6*4 **cio«ol- 
u ^ R ( |"  oo u o rd  In  tk U  m tU m  k o d i cm - 
b o d y  iM i r r ^ U  o l  w ( iU u 4 iM  o l  nr- 
M u r r N  K r n i i  IV n im u I i F id itvm o n 'o  
r « - p  A o n *  S iitW .S up  ! ’• O f  N o 3 3 M  
I K ilo  No U l l ’J l.  M 8  I* 24 U91 t lM I )  

" ( 'M w r v a U o i i " l » A M l  "<‘o « w rv  
m iij“  m  uord in  I k n  oeclioA Im p lito  oon 
l io l l r d  u lili ft ji lM n  o l o r?ooun« l*i p ro v rn I
lU  f ip lo iU lu m ,  JoU im Ikm * or M flo c l.  
K rn o i Penin#4iU K u h r f n u f i i  Coup Aao'n 
# 3 U I* .  S«ip C l Dp No Z .IS tlF ilo  N o 
M*72». CM I* 24 M l  H M D  

" iW v f lo p M v n r *  4t1\**4 ’D rv r lu p
uirn l** oo u n d  i»  Ih ia  o rc lion  (u n n o ln  
•nanoK ffnrnt of o rrm urco  to motto i l  
n v o ilo t ilr  for uoo K ro o i I 'tn i iu u lo  h t l t r r  
inon'o Coop Am  n « S uLr. Sup t i l  ( )p  
Nm 2 IMJ I t i l r  N.i M il l .  62* I1 24 *97 
119811

T h r  l lu o rd  o l  K iv h r r lro  ho * I ho  
IH iw rr  lo  m o h r  d n  lo itm o o f f r c lln g  Ik o  
u l i l i io l io n  o l  A o h rry  r ro M ir r ra .  K rn o i

■ intriiilirr ul (fie H oard ol Ciaine. 
.1 r li  2116 S I.A  1976. a m  I IIM cl.

IlfcCIHM IN .H

IV.....aula y t.lirrm in  • Coup Ah 'ii v
S i . I .  Sup C | l i p  N« 21*6 iF it .  N .  
*0721 *26  f  ill HS7 I I M I I  

O m . t . a lU l  I w l a w l  n n  p ru h lb  
I n i  • W hile A l u k i  l l M . i l .  a rt V I I I .
I  16. i i n  pat>blbtl g . in l in g  nunopoly  
r.ab.ng . I g t l i ,  i b i l  M I I m  w m  nal H M .n l 
in p fo h .b fl i . l f i l i . t l i . l  In a lm a n l ay  I h f  
B u . f i  mi I ’H t i f . t f i  i  M (h  i i . t r a f  u m i 
gruupn mm «MHHMfC..I. a f w l . .  . n i  aub .M  
la n ra  fu ln r .M n  K .n a .  P rn in a u l.  K.aher 
n a n '.  Caup A h ' i i  v ScaU, Sup C l I>p 
N .  2.166 I f . la  N« 60721. 426 P 2 i  687 
I I M I I

K M .b H i6 M .a l ol mm p r lu a ll i fa  
W h.la lb .  Buard u l K.abanM  i l i  baa . live 
iu lh M ily  la  M i.b l.a b  p n w iI .M  ml a. U
I .H n  fM r .a ltw .n l .m l cum ww rt. .I fu lM f  
m . ml Ihe  n lm o n  nUcha in  lb .  Upyat I'm jb  
In te l, l b .  pal.cy n n i  a y lH .  M i.b lu b .n p
II.fm  p fh tf . lt fa  aa .r. rv g u l. lM n . winch 
aboulJ h .aa  b f f . i  . i u p l r i  p u ra u .n l la  lh«  
pfov.atwM uI I lia  A in u n i . i r . i l * .  P .oc . 
i u f .  A r l.  AS 1 1 6 2 0 1 0  - 446 2 6 5 0  
K f n . i  tV a .n a u l. C u lif  r m .n '.  l'ao|> A w  n 
*  S la tr.  Sup C l l i p  Nu 215H lF .t r  No 
61172. h7H I * 2d H97 I I M I I

B la ir d  in  S ta ir  v Tatiana V . l l r y  
Spoflan tr.ta  Ana'n. Sttp C l l i p  Nu 1716 
IK tlr  Nu J l  l.lt. 6 r t l I* 2J HA4 119701

.S ir  I6IIHJ.III 7‘r r in  .if  nO'ice /M ept'afrif, I l i t  i h 206 SI.A  1975 1

Sec 16 95 210  f 'o u rr .s  r a r /u i /r if  /WeJH-u/nf. ♦ 10 ch 206 SI.A  
1975 I

S e c . 18 0 5  2 1 1 . P o w e r s  r x e lu d e d .  'I h r  la iurds liuve reg u la tio n - 
leak in g  pow era uo or I uni ill Ihia c h a p te r , b ill dn mil lin v r  ad m im x lra  
live. b u d g e tin g  n r ritua l js.w era l i  3 cli 2IHi SI.A 19751
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l b .  I lu a . t l  u l  l . a b r r l r .  h a .  l b .  Nu 2150 t i t le  Nu M II2I. 620 I' 2d 0 9 1
p u m .r  lu  n t .b r  d r r l f lo u a  a f ln  lin g  l b .  I I9 H II
u ltl la n U u n  ml IXmkt. y  r t M u r f f .  K c i t . i  K .4 a b l l .b m rn l u l  u m  y r lw U iw  
IV n in .u l .  h d i r t n i . i t .  Cuup A m '. .  W b tl.  I h .  I lM id  u l b '.nbr.w . drd b a r .  lb .
S ta ir. Sup C l Op Nu 2.150 t i l l .  N .  a u lh u ft ly  lu m ia b J i.li p n w tl.M  ml um b .
611721. 626 1*24 697 I I9 0 I I  Iw r rn  fM ia a lta n a i a n iC M U w rn la l Aahar

IH I f . fM .L i . I I fM . lM .n l . I I I  p r t ih l l f  l* .u #  l i t .  aa ln w . M M b . ln  lb .  llp p M  Caub
llm l W hila A la fba  I 'u t d  . a l l  V I I I  l i i la t .  I h .  ptduy and nplMw .M ah lla h lna  
I 15. dura p ruh tb tl g i .u l tn a  nuilm puly l i t e r  p f tu f l l . r .  w r f r  f t f a t i lw a a  n in th
f t.h in a  f lg b la  l l ta l  am hut. a t . ,  ytul n u a n l abttu ld l i a r ,  haan . i np la i p m a ff.n l iu  I l f
lu  pruJnb ll d t l f a ir n l l . l  I t r . ln fa n l by I h .  p ru n l. iu n . u l Ih f  A im ln ta lf . I .a .  B fu r .
I l t t i fd  u l h taha fiM  ml aurh dtvata« u M f i u f t  A f l .  AH 44 6 2 U I0  — 44 0 2 460
gruup. mm cam ina.ria l. apwla. and aub«t. K r n . l  P .n l ltM jI .  K ld tm w . . '.  L 'w y  Am  u
I r n n  Ita h a n w .. K . a . i  P .n in a .t l.  Klahar v  S i. I * .  Sup C l Op N .  2566 I f i l a  Nu
titan '. C u p  Am  n •  Stair. Sup Cl Op 6ul2l. 626 F i d  097 IIMII

See I6U5 250  ffrg iifiN inn j fffi fHafivf. I  40 ch 206 SLA  1975 I

S e e . Ifl.0fi.25l. H r g u la l i t .n o  o f  i h e  M o n ril o f  it'ielacriea. l a l  T h e
Hoard n f K iaheriea m ay  ado p t re g u la lio n a  i l  lonaidera  adv iaah la  in  
aiT ordanco w illi th e  A d in in ii tra t iv c  I 'ru re d u re  A ct IAS 44 6 2 t for 

I II  a e llin g  a p a r t  Itali r ra e rv e  a re a o , refngrH  and  aan c tu a riea  in  th e  
w atera  o f Ihe s ta le  o v e r w hich  it hao  ju r isd ic tio n , subject lo  th e  a p ­
proval o f  Ihe le g is la tu re ;

121 e s ta b lis h in g  open a n d  closed  se a so n s  a n d  a ie a a  for Ihe  ta k in g  of 
lioli,

131 s e ttin g  q u o tas , hug lim its , h a rv e s t  lev e ls , and  a e i  and a il*  hull 
l.ilin iia on Ihe  ta k in g  nl fish ,

141 e s ta b lis h in g  th e  m e a n s  tarn! m e th o d s  em ployed in Ihe p u rsu it, 
ru p tu re  an d  Irani>pur1 u f  fish ,

161 e s ta b lish in g  m a rk in g  and  ii lrn l if ic a t iu n  req u irem en ts  fur m ean s 
m ud in  p u rsu it , r a p tu re  a n d  t r a n s p o r t  o f  fiHh.

Ili) r lu ss ify in g  no n m iin e rc is l  fish , ajm rl I ihIi , |»eraonal u se  fish , su h  
M stenre fish, o r p re d a to rs  o r o th e r  ca li 'g o rieu  esHenlial for regu h ilu ry  
purposes;

17) w a te rsh e d  an d  h u lu lu t  in ip ri.v em en l. a n d  u ian sg en ien l. cniiher 
vulion. p ro tec tio n , use, Jihjhm oI, p ropaigalm n  und stocking  of fish;

Itll inveH ligaling  and d e te rm in in g  Ih e  e x te n t  an d  effect of d isease , 
p red a tio n , an d  co m p eliliu n  am ong  fiah  in  th e  Hlalv, eserc ic jn g  con lro l 
n ie a su re s  considered  neceiuuiry If. Ih e  re so u rc e s  o f  Ih e  a is le ;

(9) p ro h ib itin g  an d  r e g u la tin g  Ih e  live c a p tu re , possession. I ra n s  
|w rt, o r re lease  o f  n a tiv e  o r  exo tic  fiah o r  th e ir  eggx;

(IU) e s ta b lis h in g  seaso n s , a re a s , q u o ta s  a n d  m ethods o f h a rv e s t for 
aq u a tic  p la n ts ;

I I I )  e s ta b lis h in g  Ihe l im e s  an d  d a le s  d u r in g  w hich lh a  issu an ce  of 
fish ing  licenses. |ie rn u ls  a n d  le g is lr a tm n a  a n d  Ih e  Irunafer of p e rm .la  
ouil t fg ia lrn lio u s  betw een  reg ititru lm ii a r r a s  is allow ed, how ever, l lu s
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|ia rag ia |> h  dues n u t apjily lu p erm it*  issued  ui I n i i h h n e i l  u n d e r  AS 
16 43.

1121  r tg u lu lm g  com m ercial. spo rt, auhsisD -iirt', a n d  perso n a l use 
fiahing u  needed  lo r th e  cu naervation . d evelopm en t, an d  u l ih ia l iu n  uf 

f  n ah e iiea ,
113) re q u ir in g , in  e  fia lie iy , observer*  on Im ard  fiah ing  veaaela, aa 

defined  in  A S 16 05  476(d), t h a t  a re  reg ia le rn d  u n d e r Ih e  law s of th e  
a la te ,  aa d rfin o d  in  AS I6 05  475(cl, a l te r  m a k in g  a  w ritte n  d e te im l 
n a tio n  th a t  an  iui board  o b ae rv rr  p ro g ram  

(A) ia Ih e  on ly  p ra c tic a l d a ta  g a th e r in g  or en fo rcem en t n ie th a tu e m  
for th a t  fishery ;

(11) w ill no t u n d u ly  d ia ru p t Ihe fiahery ,
(C l can  be conducted  a t  a  reaeu n ab le  coat, am i
III) ra n  lie co o rd inated  w ith  oh eerv er progruniH uf o ilie r  agenciea , 

in c lu d in g  th e  N a tio n a l M arin e  F iah eriea  S erv ice. N u ilh  Pacific F ia h ­
e ry  M a n ag em en t C ounc il, an d  Ih e  In le rn a tio m il Pacific H a lib u t C o m ­
m ission ;

114) ra la b lia liiu g  n u n c sd u a iv e , exclusive , und s iq ie rc ir lu a iv e  regia  
Ira l io u  an d  uac a re a a  for re g u la tin g  co inn iercid l fiah ing

(b) /K ep ea /rd . t  12 ih  52 S I.A  I9HH /
(c) If th e  H oard o f F iaheriea  d rn ira  a  p e titio n  o r  p roposal U> u iuend , 

ad o p t, o r rep ea l a reg u la tio n , th e  bourd , upon rece iv in g  a w ritte n  
req u ea t from  th e  apunaor o f th e  p e titio n  o r  propoaul, sh a ll in  ad d itio n  
lo  th e  re q u ire m e n ts  o f  A S 44 62  230  p rov ide  a w r it te n  e a p la n a tio n  fur 
tlio  d en ia l lo  th e  sponsor not l a te r  Ilian  30 d.iya a f te r  Ih e  board  h a s  
offic ially  m e t an d  d en ied  th e  sp o n so r 's  p e titio n  o r p roposal, or 30 d ay s  
n f te r  rece iv in g  Ihe  req u ea t for a n  e a p la n a tio n , w h ich ev er is la te r

Id) R eg u la tio n s adop ted  u n d e r  (a) o f th is  neclion  m ust, c o n s is te n t 
w ith  su s ta in e d  y ield  a n d  tlie p rov isions o f  AS Hi 0 5  258. prov ide a  f a ir  
a n d  re aso n a b le  o p p o rtu n ity  for* th e  ta k in g  o f  fish ery  reaources by p e r  
oonal use, sp o r t, an d  com m ercia l fish e rm en  

(e) T h e  H oard  o f F iaheriea  sh a ll  e s ta b lish  c r i te r ia  for Ihe  a llo ca tio n  
of f ish e ry  re so u rces  am ong p erso n a l use, aporl, an d  com m ercia l f ish ­
ing T h e  c r i te r ia  m ay . a s  a p p ro p ria te  lo  p a r lic u l.ir  a llo ca tio n  d e c i­
sion*. inc lude  fac to rs  such  aa

(1) th a  h is to ry  of each  personal use, upurt, und co m m ercia l fishery ,
(2 ) th e  n u m b er of re s id e n ts  an d  n om csideo lii w ho h av e  p a r tic ip a te d  

in e ach  fiahery  in  th e  paat and Ih e  n u m b er of re s id e n ts  an d  n o n re s i­
d e n ts  who c a n  reaso n ab ly  be eap ec ted  lo  p a il ir ip o lu  in Ih e  fu tu re ,

13) Ihe  im poiLunce of each f ish ery  for prov id ing  re s id e n ts  th e  oppor 
lu n ily  to o b ta in  fiali for perso n a l and  fam ily  consum ption ;

(4) Ihe  av a ila b ility  u f  a l te rn a tiv e  f ish eries  resou rces,
(5) th e  im p o rtan ce  o f  each fish e ry  to th e  econom y of th e  s la te ;
(6) th e  im p o rtan ce  of each fishery  to Ihe  econom y o f Ihe reg io n  and  

local a re a  in  w hich  th e  fishery  is  located,

t
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|7 )  Ihe  im p o rtan ce  o f  eiicli f ishery  in p ro v id in g  re c rea tio n a l o p p o r­
tu n i t ie s  for re s id e n ts  a n d  n o nreaiden ta  l l  3  ch 2(ki HI,A l!)76; am  I  2 
ch 218  SI.A  1976. am  I  4 ch 151 SI.A  1978, am  I I  I. 2 ch  110 S I.A  
1981), am  I I  8. 9 ch 132 SI.A  1984. am  I I  I 3. 12 ch 52 SI.A 1986. a m  

( I 4 i l l  76 S I.A  1986. a m  I I ch  33 S I.A  1987)

I trv liM ir* *  n o te *  I ' . f .g io p h  Uf* I.II 
*ae  enacted h  U K  IV) K rnum brrad  in

C rv M  n fc rv N C i*  Fih iM d id io n a i i  
in i i iM u n i arca o f land tha t w i ^ W  r lt« n l 
Uj m u l l i fU  umm w ithout an  M l of (Aa 
» U U  ld |M ) i lu r t ,  m « A 9  W  06  SOUial, i n  
va lid ity  a / r t fu la lM x u  of fa rm er Beard of 

and (S um , m  I  41. ch 204, HI .A 
11)76 in  ih *  Tem porary and Special AcU. 
fwi U g u l . l iv e  f in d in g , in  coim etlHm  w ith  
I l i r  e n a tlm rn l of t •  K131 of th ia  M t l tM ,  
t»rr I  I .  rh  74, S I A  IM 6 , in  l l *  T t n p t  
ra ry  and Special A t la 

h 'fte c t of • n w im Im i iU  The 1984 
M iiiendm rnl in  a uL n rtlicn  to). auha lituU d 
"hag lim it * .  h a rv ia t leve l.. and m i  and 
• u r  l i in ila liu n a "  fo r "and hag lim iU "  in  
p .ie g ra p h  (3l, d r la I rd  "engaging in  Id *  
lu g ira l u w i f f h "  f io w  the beg inn ing of 
p . f . g f . p h  (7). a u lta iilu ird  "and  manege 
m in i.  c o n .r rv . t io n . proUrlMMi. uac. dte 
poaal. propagation and . lo c k in g  of liali**

for "fiah  management, protection, propa 
ga llon  and oteching" ia  paragraph <11. to 
pcalad paragraph <•). and ro e  um bered 
form er paragraph* 110) <11) on praean i 
paiagrapha <9)1111 Tha a w  adm en t ataa 
add ad .uhom i i.n  <«)

Tha A ra t I M I  aw u l a i c l  h  . uhm ctu m  
la l taoocUd "pcreoaal noo i i h .  aiA af  at in ca 
fiah" in  paragraph <A) and or Mod para 
graph (13). added aiihoor i lm a <dl and (at, 
and repealed a d m c ltw  th). uanran t in g  
aduptwa of t .g n la t ia no 

The acrand I M I  t n r a f a n U in  auhaar 
lion  la l a ided paragraph <131 

Tha I M l 7 la n fM iw u t  addad w d m t iu n  
I .4 I 4 I

O p An U n a  of a t in m a y  gan a raJ. — For 
d iK u n im  of cam patih iIjly  of a la U  nu haia 
U nra  uao law  w ith  frda ra l aU adarda aa 
act fo rth  in  Alaoha N atianal la ia raa t 
la n d *  ( W n a t n a  Act l t d  I I 8 C  
I  3116 c t aa>|». aoc I M I  Op A l l y  Ocn 
No I I

N O T F S  T O  D F C IB IO N S

T ha  B o a rd  of F h h r r l r a  hna th e  
p u w e r in  m aha idnclalana a ffe c t in g  th a  
u t il la a t io n  o f  f la h a ry  r ra o u rrc a  K rn a i 
I 'rnm ou la  Fiahonaaa'a Coup A w 'n  v 
S u u .  Sup i ' l  O p No 2368 th ile  Na 
5072). C2J I 'M  M 7  ( IM I )  

A u ih o r ita tU n  f a r  r e g u la t io n .  In  
de te rm in ing  whether a regu la tion  ia au 
tho rned  by a la lu ta  the  C au it of Appcale of 
AUaka tooko to  (our thing# K iro t. Ihe 
M ipa  of a u tho rity  conferred by tha  autKe­
rn in g  a ta tu ia . aarand. tha c l ie n t  to  which 
(ha regu la tion  ia in  accordance w ith  "ataa 
dardo praeciibed by  ethar previeioaa of 
law", th ird , the aaten! la  which tha regu 
la tum  m conataienl w ith  (lie  au thoris ing 
oto luU , and fou rth . Ihe e ite n l ia  which 
the regu la tion  ia reaaanably nerraaary la  
ca n y  ou t tl»a purpoae of th« authoris ing  
ota tu la  B e ra ii v S ta le , (.'( App O p N i  
&4« (F ile  Noe A 635. A €29. A 630.
A €7(1), 706 P 2d  1280 (IM S ) 

fM fVaraaUat b a a b a in l  n e t p ro h ib -  
lln d . -  W h ilo  A lo o k . C o n * .  a r t  V III.
I  16. dueo p roh ib it greeting  m un ip o ly  
fiwhing righ to , tha t ooction w u  no t meant

to p roh ib it d iffe ren tia l trea tm ent by the 
Uo«rd o f Fiehesica o f ouch divoraa uocr 
groupe os com oM 'inal. aporte, end auhna 
Unce fiaheonen K cno i Pantnoula F ia h tr 
man*a Coop A w n  v Stole, Sup C t (Ip  
N * 2366 ( F l i t  No 6072). 62* Y 'U Of 7 
I I M I I

C o ta b lio h m e a l o f  moo p r h r l t h r  
W hile the  Board of F iohoom  d id  ha re  tha 
a u tho rity  la  oat ablieh p r io n  tw o of uaa ha 
Iwoon rorsoo lioaa l and c w n a n t to l Aahor- 
ioa of the oalaw a e b x k . In  Ihe U p (w r Cook 
la U t. the  po licy and option aaU M iahiag 
Ihooe p rio n lio a  wore regu la tion• which 
aheuld have boon n d f t o d pu/auent la  tha 
proviwano of Iho A d m ia w tra tiv *  Pruca 
dura Act. AS 4 4 *2  010 -  4 0 * 3 * 6 0  
Keaoi P h n im k Ii F iahcrm aa’a C a p  Aea'n 
a 8 u te . S up  Ct Op No 134* (F ile  No 
6072). 42 * P 2 J  8P7 I I M I )

R a g u la tiM i h o ld  in v a lid  hacrinaa  la  
c o a . la 4 .n t w ith  K s k i l n  • - Ih g w h t n a  
davoioped by  th .  Board o f F i t k m w  U  
Idoatitf c u r to w rry  end trad tlm na f u n a  of 
Cook Valet m U im i guaUfyUg fa r ow h.it 
Unce p r io r ity  and cadsAod oa 0  A A C
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■il 5V7 w## li#Id ,n## li4  I n a u i ,  i l  m i  , „  
tu n .ia lc rt l a III, to i r m ,  a u lm l liu f l Ib l and
AS IH O i U til anJ c v n lia iy  u, lh a  I f  s u ls  
l l l l r a  l l l l r l l l  in  f i t s f l in *  Ilia  IV7H autiaia 
U n i#  law . «li I b l  SI A IV7S H tfJ ia m  a 
Alaaka ih rti I i>l K iall A lia ia a  Sup I I I  l ip
Na M i l  iI iU N m  .j i i i  l l l l .  74IUt,MM 
l ‘ Id  IAS U S N lI

t'JU U  to  H#,m>lda v S u l# . I l l  App l ip  
Na l i d  l l l l #  No M id i ,  i i i  I 'M  l l l l  
l ld n i i ,  I  a tip raa la i a S la la 1*1 App l ip  
Na d id  l l i l a  No 11171. Wdl I* Id I ISP 
I IM I I I  S la U  a t lu a h a  I I  App <>>• Na 
I M  l l i l a  Na A d l l l l  CVM P dd 174 IIPriSI

S ec . 16 05.253. O p e r a t io n  o f  s t a t i o n a r y  f is h in g  ( n r .  <aaI The 
Hoard mf F ish e rie s  may re q u ire  ■ person  w in, holds u lim ite d  en try  
|M-r mi I nr an  in te rim  use p e rm it u n d e r  A S lli 43 In he p liya ira lly  
p rrae n t a l a  |* » r h  o r r ip a r ia n  fish in g  s ite  d m  m g Ih e  n p e ra lm n  uf u r l  
gear o r o th e r  s ta tio n e ry  fleh ing  g e a r  a l  Ih e  Hite, ex cep t w h e n  Ihe 
p erm it ho lder ia a t  or t r a v e lin g  to  or fruui Ih e  location  uf 

I l i a  aa le  of fiah  cau g h t in  th e  g e a r; nr 
I2 l o th e r  s ta tio n e ry  g o a r  o f th e  p e rm it h o ld e r 
• hi Kur p u rposes o f  th io  aection , 'T m luug s i U 'W a n s  rieh iug  a lto  up 

defined by Ihe H oard of F ish e r ie s  an d  inc ludea  an y  a lru c lu re  uaed  fur 
prov id ing  a h e lte r  in  aupport o f  lh a  o p e ra tio n  o f  Ih e  n e t  g e a r  o r o th e r  
a ta l io n a r y f ia h in g g e a r . i l  I ch  94 S I.A  1982, a m  I I ch  19 SI.A I9U3)

b iffe d  o f  » M iiM im cH U  The I M 3  
amendment f rm o U  Ih r  cs iM ing Im  
guage ol th is  aedmn am i designated that

language aulwH t dun la l and a ild rtl lu lw r t  
l io n  ib l

Hrc. 10 05.255. H r g u l a l i u n i  o f  I h e  l)our< l o f  ( ia m e .  (a) Tin* 
lluurd  uf f ia iu e  m ay adopt reg u lu lio n a  it com m lera adv iuab le  in accur 
dan ce  w ith  Ihe  A d im n ia lra liv e  P ro c ed u re  Act IA S  44 621 fur 

111  lu l l in g  a p a rt gam e reae rv e  a reaa , refugee a n d  a a n c lu a n e a  in  th e  
w a te r  or on  Ih e  lan d  o f  Ihe a l a i r  over w hich  II h a s  ju n a d ic liu n , au tije d  
lo  Ihe  app ro v a l o f th e  leg ia lu tu re ;

(21 eu ta t,lu llin g  op en  and  clooed eeaanna und arouB fur Ih e  ta k in g  uf 
gnm e; I

131 e s ta b lish in g  Ih e  m eana a n d  m ethoda em ployed  in  Ih e  p u ra u il, 
ru p tu re  a n d  tra n a p o rt o f g am e;

(41 te l l in g  q u o ta s , bug lim iia . h a rv e s t levels, u n d  te a , ag e , an d  s i te  
lim ita tion*  on  Ihe ta k in g  of gam e,

IS) claaaifying g am e  aa g am e  birds, so n g  lo rds, big g a m e  am u iu la . 
fu r liearing  an im a ls , p red a tu ra  o r o th e r  ca teg o ries;

ttil m ethods, m ean s , and  h a rv e s t lev e ls  necessa ry  lo  cun tru l 
predu tion  a n d  com petition  am o n g  g am e  in  Ihe s la te ,

(7) w a te rsh e d  and  h a b ita t  im p ro v e m e n t, and  in n n u g c m rn t. ro iiaer 
vulion , p ro tec tion , use . d isposal, p ro p ag a lm u  an d  slo ck in g  of g am e, 

Id) p ro h ib itin g  th e  liv e  c a p tu re , possession , tra n sp o r t, o r re lease  o f 
n a tiv e  or e so lic  gam e o r  th e ir  eggs;

19) e s ta b lish in g  th e  lim es a n d  d a te s  d u r in g  w hich  Ihe issuuuce  ol 
gam e licenses, pel m ils und  re g is tra tio n s  m id  Ihe tra n s fe r  o f  |>cruiil»
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an d  rrg ia tru lio n a  Iw lw ean  re g is tra tio n  a re a s  an d  gam e m a n a g e m e n t 
in u la  n r su b u n its  is  a llow ed;

l l l l l  rcg u lu lm g  a p o ll h u n lin g  and  su b s isten c e  h u n tin g  aa  H erded 
lor th e  con serv a tio n , d evelopm en t, a n d  u tili iu lio n  uf g a m e  

Ih) IHrpr*lrd. I  lit rh  6 2  S I.A  19AS /
lr) If  Ih e  llo a id  o f C a in e  d e n ie s  a p e titio n  or proposal to  am en d , 

udiip l. nr re|>eal a re g u la tio n . Ihe  b oard , upon receiving a  w r it te n  
iei;.>-esl from  Ih r  sponso r of lh a  pe titio n  o r  proposal, sha ll in  a d d itio n  
lo ih e  re q u ire m e n ts  u f  AS 44 6 2  230 p rov ide a w ritte n  s ip la n a liu n  for 
Ih e  d rn ia l  lo  Ihe  spun##)/ not la te r  th a n  30  days a lte r  th e  b o ard  h a s  
o lfic ia lly  m et an d  d en ied  Ihe sp o n so rs  p e titio n  o r proposal, o r  30  d a y s  
a f te r  rece iv in g  th e  r e q u e s t fo r a n  e ip la n a tio n , w hichever ia la te r  

Id) R eg u la tio n s adop ted  u n d e r  (a l o f th is  section sh a ll p rov ide  th a t .  
lonsiH len t w ith  Ihe p ro v is io n s  uf AS 16 05  258, Ih e  tak in g  o f  m oose, 
d ee r , e lk , an d  cariboo  by re s id e n ts  for personal o r  fam ily con su m p tio n  
him p re fe ren ce  over ta k in g  by n o n re s id e n ts  (I  3 ch 206 SLA 1975; am  
I 5  ch  151 SI.A  1976, a m  I I  10. I I  ch 132 SI.A  1984. am  | |  4 ,5 .1 2  ch  
52 SI.A  1986)

f r u M  re fe re n c e *  bur va lid ity  uf 
irg u la lH ii if  uf (o im ( i Hog id  o f kiah and 
I fame. **«  I  41. ch 306. SI.A 1975 in  lh a  
ln n p u ra iy  ttnd Special Act*

K l f r r l  o f  ■ ■ M iifH M n U . T h r I9A4 
MiurndnM-nl in  u ih K r lio n  ta t. » u U t i(u U f  
" » * U r  of <m the la nd " fiw ” g « U io  o r an 
I lia  land#" in  paiagraph ( I t .  anba tilu lad  
l i K  lim iig , harvest lavrla . and ara. ajre. 
and Mire lim ita tio n # " for 'a n d  beg hiMite** 
in  pa iegraph  141. aewrote paragraph iff), 
deleted vngagmg in  btu logKal re * ra r ih  " 
f t t h r  'beginning u f paragraph l7 l. aub 
a l itu lrd  .rnd management. cunaervalmn. 
protection. o#e. diapuaal. propagation and 
stocking u f gam e ' far "and gam e Manage 
m rn l, pro tnc lien . propagalton and aturk 
m g’* in  paragraph i? l rrpea led former 
paragraph (St. aruJ renum bered form er 
paragraphs t9 l and ilO t  aa preacnt para 
graph# (Ml and I9 i T it*  amendment alao 
added bu lm aflion  t i t

O i l  I9M6 amandmcut added  paragraph 
11 Ilf * f  *ob#e<1ion (a t. add ad aubeactiee Id l, 
and repealed former aid aadh a  Ib l. can 
ce rrtin f Ihe adoption af regu la tion* 

O p ta la a a  a f  a t ta rM jf  g a a n a l N r i 
I her Ihe Beard uf flam e M r  Ihe  Depart 
men! a f Fiah and Hama haa jM nadiclM ft 
over dome#4* anim al# Auguai 2 t  1979 
Op A l l y Hen 

I ' i r m i l l in g  au tho rity  over liv e  game, 
tha t ia. mwybmwalK animal#, real# w ith  
the llo e rd  a f (iama a.'- ImpfemenUd by the 
Departm ent of tta b  and Qam* Anguaf 3M. 
1979 O p A l l>  (ten  

Far dissuasion uf com patib ility  id  stale 
aubaiaUncr nae law w ith  federal aton 
da (da aa aet forth in  Alaaka N a tiona l In  
U r io l la ru la  f!unaerval»aei Act t l 6  U b C  
I  3115 e l ae*j t. aee I9MI t ip  A l l  y Hen 
No I I

N O T F tt TO D fcV IH IO N B

F a U h lia h m e n l o f  qw niaa lu u a t be In  
tn ro rd a n ra  w ith  th e  A d « ln la 4 ra ( jv a  
I 'ro c c d u m  A c t I A S  4 f I I I .  S tate v 
Iguana V a lle y  H purU ntrn ’a AM*n. Sup 

f t  t tp  No I 7 lt» tF ile  Nu 341.11. 5H I l» 3d 
H.M II97M I 

Fnrraier M s b a c d lo *  th t  r<»na4ri»e«4 
km m er aubeuclio* lb#, concerning adnp 
Im n uf irg u la liu n a  by lh a  Board af Isame 
|m m u ll in g  ta k in g  %4 game fc»r aulwcsii-me

u«ea. m ere ly « U l lu h r d  Ihe p n u iity  uf 
aubaialeme uara w ith in  lha regu la to ry 
•rheme, th r  atale Miperane ceu il found no 
rv idencr o f an in ten t t*» grant any per 
•on a I r ig h t In  lake or poaaeaa game in  the 
a U n r r  ol a tnh rrgulatKMta JUaU v 
Fluaka. Sup l ' i  t tp  N u 3IU6 (F ile  No 
3  M i l .  734 I '  3d 514 < !» *>  

’’B u h a ta le a re " defenaa r  ro o te d
w ke ra  mu  re g u la ltn a a  a du p ted  oaadrr

2 f»
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luttotr  s u b s t i  tlu n  Iftil h»W  ru n lrs a y  lo  l l > i a l l .  S<i|i I ' l  t ip  Nu J I M  l l i l t  N«
AH I I M I W a l  m s b J s U  A 'aaa li.il S SWII. IU  I* W  614 i i» h « I
l # M a J r l in ia  m a ln l  by I l i t  lU la  naarl A p p lia d  in  4*« .|t.u ll » S t i l l .  .Sup 4*1 
u4 i p i u i l l  U  *f fB u J r *  t in  H .u i4  ml U p N i  J | J 4 l h l f  N i  4 4 J 4 I.4 IS I>U 4 J 6
I i . i n ' *  f n l t i l v  In id u f l  l u f i l i l i  lu tw ia  11 HU) I

• I r t i . c  r rs u ls llu its  und rr lo rm tl aulaM rllun I J u iA n lm  J . i i i f i m  S l a t i . l i  App Op
P | | i l  i4  lliia  a n l lw i iM l ia J i t l i J  l l l l  I f f la la  N it 3bU I t i l r  N u IIO'll. ( t i l l  I ' J i  646

l ia r  in a n d .le  .4 AS lhO & V I0 . . I  S U M  » O H IO

S e e  H I I S I M .  N o n r e s id e n t  m ill n o n r e s i d e n t  a l i e n  i x r in l l a  
W henever i! iif necessary  In r r a l r i r l  llic  In k in g  n f  lug g a m e  mi llia l l l i r  
ii| i| hii Itinil y ln |'A  lu alia re s id e n ts  lo liike lug g u m e  ru n  Ih* reusim iihly 
sa tis fie d  in  acco rdance  w ith  su k ls u u il y ield  p rin c ip le s , l l i r  lliian l ol 
f la m e  m ny, Ih rn u g h  a  p erm it system . lim it Hie lo ttin g  of lug gam e lay 
n o n resid en t*  an d  n o n res id en t alien* to  acco m p lish  llm l p u r|io se  I t  .1 
ch  74 SI.A  I9H2)

•Set I ti 0 5  257 S u b n u ltn c e  h u n tin g  r e g i i / n / i i i r i s  lU vfieuletl. f  Ili 
ch 5 2  S I .A  19061

S e c . I I .0 1 .U 8 . H u b a la te n c a  u»e a n d  a l l o c a t io n  i>f f ish  a n d  
g a m e , la l  T h e  H oard o f  F ish e rie s  and Hie Hoard o f  t ia in e  a h a ll  itlen- 
tlfy  th e  fiah slock* a n d  gam e population*, o r p o rtm n a  of stock* a n d  
populnlinnii. th a t  a re  cu atom arily  and  t r a d itio n a lly  used  for subuls. 
Ic n re  in c a d i  r u ia l  u rea  iden tified  hy Ih e  lu iarda 

(h i T he h uarda  s h a ll  d e te rm in e
11) w hat p o rtio n , if  any . o f th e  stocks an d  p o p u la tio n *  iden tified  

u n d e r  la l  o f till*  sec tion  can  he h a rv ested  c o n s is te n t w ith  su s ta in e d  
yield; an d

12) how m u ch  of th e  h a rv eslah le  p o rtion  in n e e d e d  to p rov ide a  
reaso n ab le  o p p o rtu n ity  lo sa tis fy  th e  su bsistence  u se s  ol th o se  stock* 
and  p o p u la tio n s

Ir)  T h e  b ourds sh a ll udopl subsistence fish ing  n u d  su b s is te n c e  h u n t 
m g re g u la tio n s  for each  sto rk  a n d  population  for w h ich  a  h a rv e s ta b le  
p o rtio n  is d e te rm in e d  to e s is l  under IbMII of th i s  sec tion  If th e  
h a rv e s ta b le  p o rtion  la not sufficien t to accom m odate  a ll  co n su m p tiv e  
uses n f th e  s to rk  or populu lion , b u t is au llirie n l lo acco m m o d ate  sub- 
M slenre uses o f  Ihe slock or |iopu lallun . th e n  uouw .ialefu l su b s is ten c e  
uses sh u ll lie ui curded u p refe rence  over o th e r  c iin su iiip tlve  u se s, so d  
Ihe reg iil.itio n s  sli.ill prov ide u reusonah le o p |H iiiu u ily  to sa tis fy  the  
su bsistence  u se s  If th e  h a rv e s la b le  portion  is Huiricienl lo  accom m o­
date  I h r  su b s is tr iire  u ses of Ihe slock or populH linn, th e n  I h r  hoards 
m ay prov ide for o th e r  consum ptive  uses ol th e  rc n u iin ile r  o f Ihe  
h a rv estab le  |H irtnin If it la necessary  to rest ru  t su b s is te n c e  fla iling  or 
tu h a is lc n re  h u n tin g  in  o rd er to  a ssu re  siis l.iu te il y ie ld  or co n tin u e  
so lis islence  use* . Hien th e  p reference aliul! lor lim ite d , a n d  th e  ImihiiIs 
sha ll d is lin g u m li am ong su b sisten ce  u se is , by o p p ly m g  Ihe b illow ing 
r r i l r n u

2<i

\  H i tlfi 2 fi!) F lilll A N il laAMK I 15 2titl

illa tion  a t  th e  m a in s ta y  of livelihood ,
121 local resid en cy , an d
(3) a v a ila b ility  of a lte rn a tiv e  reoource*

I till T h e  Iw atda  m ay adopt re g u la tio n *  consisten t w ith th is  section  
llial a u th a rn e  ta k in g  for nonaulialslcnciA use* a aback or p o p u la tio n  
iden lilied  u n d r r  ta l  of t i l ls  sec tio n  

(e) F ish  stocks an d  gam n im p u ta tio n s, inc lud ing  bison, or p o rtio n s  of 
hsli stock* and  g a m e  p o p u la tio n s , n o t iden tified  u n d er ta l o f th i s  sec 
linn m ay  lie ta k e n  o n lyA inder n o n su b s la ten ce  reg u la tio n s 

y If) T ak ing*  a u ll io t i ie d  u n d er Ih ia  sec tion  a re  aubyrct to  re a so n a b le  
1 reg u la tio n  of aeaaons, ra tc li  o r b a g  lim its , an d  m ethods and  m eana 

T ak ings am i uaoa o f  resource* a u lh u ru e d  u n d e r  th is  section a re  sub 
Jecl to  A S Ili 0 5  M31 an d  A S 16 3 0  ( I  6 ch  62 SLA  19661

NO TfcH  T O  IlfcC IU IO N O

Itrg u la U u n a  x lo p U d  u » d « t ( o m « r  In to  rue  iio4M  to  ■!>■>■ b iH  fcwg r  i |  i f
AH I I M  S I7 M  lo  t o  l i  M c o trd a ic c  N M bm g In  tH« A i w i M i i t l v *  IS c s  
w i lk  I t o  A M i U I t b U v i  P r o o ^ i n  r fu i•  A ct M S  H  t i l  i jU M ia ia  i t o  B u d  
A r l  <A8 4 I  M I. S to to  v Tonans Vo lU jr oJ tUmm to  l« fM «  n y i l m t i i U  m 4  cm  
.S fiix iM M n 'i A m i,  Oup (.'I Op N o I 7 l f  U in « 4  io  o n lU o  r t fu U lM M b y  m m m 4  
iK il t  No 343J1, MO P JA Mfrl ilB'IMl M i l  n w (riK l»6M  U  Such v t ib a l

While tormr$ AS I#  06 267. *H k H  au to  r rg u la U ** *  in vo lv ing  n
11., in  Led I He Boarti o f I  tom e lo  »iop4 r rg u  qu ireoM nto a/ au beta M e  are waau<He«(k«^ 
U U ihu  provid ing  fo r aobeMlenoe Hunting, and unenlerovaUe flto U  v Taaana
did not * fK f i lk e l l?  re fe r U  (Ha Adrnm ia V a lla y S fM la a n n 'a  A m '* , Sup C t Op
l i s l i v *  t y m d u r *  A r t  IA S  44«2I, l l  a y  N s  171* iP i l *  Ns 3 4 M I, U ) | ' 1 4 H 4
l/ra iad  c l. s r  l k ) l  i l  m sru ty  M l ( s i lk  as  11*7*1
additional purpaM  tor w k lrh  n j r u la l i s u  Was Asa stats bas is  Isc  S a a s I  ml
n i i |M  b* prcasculfaMd S u ls  » Tan as* liuaaa 'a  ^ .a s ta  ol c a c tb sa  Is  h a  klttaat
Vsllay SpacUmrn'a A ss 's , Sup C l ( Ip  u a * M  faanssr AH l* .* *J C 7 . — Sss SU Is 
No 1716 I t ' l l *  Ns 3 0 3 1 .  t u r u i t t  V T ssa ss  V A ll.y H p s rM a M 4 A M B .8 u p  
11*1*1 C l <>p N s  l7 l« lF i t a  r«a 34JJI, * * 3  f  U

I m u a b c s  o f  P * n u lls  hsssal u s  v s rb s l *1 4  4144781

S ec. 16.06.269. N u  s u b s i s te n c e  d e f e n s e .  In a prosecution for the  
Inking o f fish  or g a m e  in  v io la tio n  ol a  s ta tu te  o r  reg u la tio n , it  I *  neat a 
defense th a t  Ihe ta k in g  vraa do n z  for su b s id e n c e  uses. (I  7 ch 62 SI.A  
I9H6I

I I .v is o r 's  aasCss. t u n n r r ly  AS
11.1117*1 R ritu m lu u rd  an 10*7

S ee . 16 05.260. A d v is o r y  c o m m it te e s .  T h e  Hoard o f  F ish eries  and  
th e  Hoard o f  (a'ume m a y  adopt re g u la tio n s  th ey  consider adv isab le  in 
accordance w ith  Ih e  A d m in is tra tiv e  P ro c e d u re  Act (A S 44 62) e s ts b  
h -Jiing . a l p laces in  Ih e  Mlule d e s ig n a te d  by Ih e  ind iv id u a l boards, 
mlvlMiiy eo m n u llcea  to  la? eoni|Mi»ed ol p t-isons well inform ed on th e  
linli or gom e rciMiUrrt-a o f  llie loeo lily  T h e  iHimds nhnll bet Hie nu m b er 
m ill Icruib o f e iu li o f  llic  iiiem lie is ol llie  adviM iiy ro m in itlees, ah a ll
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S f f .  16115 315. J o in t  h o a r d  m e e t in g s  '('tie H oard of h t l i r n r t  
a n d  Ihe Hoard o f f ia m e  m ay  liold a  >niiil m a il in g  upon Ilia  ta l l  u f  lh a  
cnm initiiio iicr or a  board lo resolve a n y  c o n f lu ls  in  reg u la tio n s  o f  (h e  
bourda a n d  lo  ro n e id er m u llc ra , aa d e te rm in e d  by Ihe ro n in u ae lo n er or 
a  hoard, w hich  re q u ire  Ihe co n a id era tio ’/i of b o th  boarda | |  II) ch 206 

|r SL A  I07SI

S e r .  16 0 5  3X0. Q u o ru m . A nnyoM iy of Ih e  ruendte ie  uf a b o ard  
c o n s titu te s  a  q u o ru m  for Ih e  I ra o a e rlio n  ol ho iuoess, for (he  p e r fo r ­
m an ce  uf a n y  d u ly , an d  for Ih e  ar.erriae  of an y  pow er H ow ever, a 
m a jo rity  u f Ih e  fu ll b oard  m em b ersh ip  ia req u ired  lo  ra r ry  a ll  m otinna, 
re g u la tio n *  a n d  re so lu tio n s A m /^o rily  o f Ihe m em bera  o f ih e  boarda 
o f  f ish e r ie s  a n d  g am a  co n e lilu le  a  q u o ru m  for Ih e  (ran e ac tio n  of buai- 
n r a a  in a  p u n !  board  m ae lin g  A m a jo rity  of Ih e  m rm b e ia h ip  of iL e  
b o a rd a  n  re q u ire d  lo  ca rry  a l l  jo in t m o tions, reg u la tio n s  an d  reanltl- 
l io n a  of Ih e  boarda  11 10 a r t  I ch 94 SL A  1959, a m  i  3 rh  71 SLA  
1973, am  » I I  rh  206  S IA  1976)

A r tic le  3. l i c e n c in g  u f  B |>ort y ia h i i ig  a n d  H u n t in g .

b u im a  Hk IIm
33C I  u r n a i .  la s * , and M la u O rv o  |a r  3S0 I ’m  and cuinpanaaltun Im  w u r ia r

m il*  a t  hcansr* and U fa
311 fclb fa rm ii.g  100 I'a iasn * a itm p4  hum  hranaa ra q u lit
33d C a n tf iim a n la ry  b i*n **a  m aal
310 Laenaa* and la s  f m  106 T a h isg  gan i* by praay fa* lb *  b lind
311 IV aa lu .a a *  fa r d u a b lrd  x u r a n a  407 N a n m td a n l h u n llH f big gam * am
346 P a rm il a p p lira tiu iu  m ala n w l  l a  arcaoipantad
340 E a p o a lxm  U  I m n a i  and laga 400 Noitraaidaal a lie n  hunkar lo  la  a t
360 ( ia o iM a a ia i  * f  i m a u *  ch a ig rd  cam pa-urd by guida

w i l l !  l i a n a  ■aauanca 41II I j c n a *  f w lr l ln r *
3JU II*(XU la by lH*naa*a 470 V ia la tux ia
360 C a m n n a u i i i  a f la . r u u *  may ay  4)0 Pana llna

p o m l agfn la

S e c . I6.05.334J. I J c e n e e e , U g e ,  e n d  s u b s is te n c e  p e rm its .
'<> L’x re p l es o th e rw ise  p e rn u lle d  in  Ih ie rh s p le r ,  a  person  m ay  not 
e n g ag e  in  sport rish ing , inc lud ing  Ih e  to llin g  o f razor clam s; in  h u n t­
ing, t ra p p in g , o r  fu r  d ea lin g ; in th e  fa rm in g  o f  fmh, fu r, or g am e, or in 
L asiderm y. w ith o u t h av in g  th e  ap p ro p ria te  license o r la g  in  ac tu a l 
im ajrssio n

(Id W h e n  o b lu irn n g  th e  ap p ro p ria le  l irrn n o  or lu g  in la ) o f  th is  
lec lio n , m i a p p lira n l who a s se r ts  re a n lrm y  in  Ihe slnli- .shall provide 
Ihe licen se  vendor w ith  Ih e  prouf o f  re s id en ce  llo tl Ih e  d ep o rtm en t 
lequ ireu  by re g u la tio n  

Ic) T h e  Board o f F ish e rie s  and I lie Hoard o f  t iu u ie  m ny odopt r e g u ­
lations p ro v id in g  for Ihe issu an ce  a n d  e s p ira lm n  ol au lunslence  per 
m ils  fur a re a s , villogen, cominiinilii-.H, g ro u p s, o r indivnluulN  a s  needed 
fur au th o riz in g , re g u la lin g  an d  m on ito rin g  Ib e  su b sisten ce  hurveu t of

.’III

» 16 05 331 f ia n  AND C a m s 115 3.11 *

Imh a n d  g am e  T he la isrds s h a ll  adopt th ese  irg u la liu r ia  w hen  (lie  
su lM islence p re le re n re  req u irea  a red u c tio n  in th e  h s rv e s l o f a  fish  
stock or g a m e  population  by u u n su b s is te n re  u se rs  II I a r t  II rh  94 
.SI.A 1959, a m  I  I rh  lit .SLA 1963. am  I  I ch 42 SI.A  1966. a m i  I ch 
140 SI.A  I96 0 ; am  I 9 ch 52 SLA  I9H6)

U fM l *1 U i* * 4 M > la  Ih* 1906 tyoM l i w 4i i .I H iu k g a  la n u liU ry  y o
•  tA *s d n o n l added lu W ( li< 4 l I I I  

O p in io * .*  nf  a l lc r a iy  ge n e ra l 
A laska '* ball and gam * Ia n *  •« •  appbr* 
61. aa fed*ra l la w  an m il itg ly  ( ta a i.s  
Imoa 10*4 Op A l l  y Oan Na 2 

H u n lin g  a* fish in g  *1 a a n b u ry  ***** 
.a lie n  a iuai be In  s o n n l w ill.  Alaaba la w * 
f rg u la lln g  aa sauna, bag lim it* ,  aaalhuda *2 
ta k in g  *4* . bu t m ilita ry  p * i* * n * * l a f*  
m il raquirad la  fam p ly  w ill.  Iim oaiag la  
q u iit in a n U  w h ile  an la ** fv *U a n  10*4 
Op A l l ’y t in *  N *  2 

Sum* AH Ig l i» » 4 0 i l4 l  du*a i~< g ia n l

N O i'i iS  T O

A p pJU d  in  H la U  v Itrayb lH  Hup 1)1 
l ip  N o 2906 H i t *  Na 9 1121. 664 I ' 2d 
124 II9H 6)

aannal, w kn h  la a la q u w l*  (a* in q u ir in g  
llw m  la  p u n k ** *  lK«n*m  fa* usa an n o b  
U fy  faaayvalluna unda* I t  I I  S C  36711*1 
<71. Ih *y  la aaa t h * raqwrwd la  da  * •  194*1 
Op A l l y Oaa N a I  

I : anal ru  lag U o* aacltaa, and  AH 
16 06 340 aga in*! iadarsl U «  110 119 0  
I  36711*11. a w i a l i *  *4 lha a u l lU r y  wha 
duaa n*4 qua lify  aa a n i l  4 m l  uaidsi AH 
16 04 s a w 201 la n*4 raqa iiad  U  a b la ln  an 
Alaaba Happing Ik tnaa  la  Im p  an  m il l 
Cary la nd* 1 0 7  O p A l l  y O an N a 21

IIK IH H IO N H

4’u i la la ra l ra fa ra n ra a  34 Am  J u l H lgh l In  b i l l  gam * ■» daianaa u l  paieun
2d. J ia h  A lia a w . I  44 u  prapufty . 91 A lJ U d  1344

3 S IJ J S .  liam a . I  14 I*uN k  r ig h t*  *4 rec iaa tw na l bun llng ,
A p p liu b ib ly  of a la la  ba lling  l i t * * * *  batung. wading, a* lha  l i t *  in  in la n d  

lawae* a lha r pub lic ragulallana la  bahing a lieam  Ih *  bad *1 w h uh  w  p n .a U ty  
in  p u va la  la b * or pund. 14 A ld lfd  764 awnad. 6 AI.R41H 1030

S ec . 16.05.331. K lk f a rm in g , la )  E lk m ay bo ra ise d  and  b re d  aa 
dum eatic atock for com m ercial purpoeea, in c lu d in g  lh a  sa le  o f m e a l ,  by 
a  peraon w ho law fu lly  o w n i th e  e lk  a n d  w ho holda ■ c u rre n t v td ld  
gom e m am m al fa rm in g  license 

(bl T h e  d e p a r tm e n t m ay issue  a  g a m e  m a m m a l fa rm in g  license  fur 
Ibe  fa rm in g  o f e lk  lo  a person  who ap p lie s  on a  form provided by  Ihe  
d e p a r tm e n t, pay* th e  fee e s ta b lish e d  u n d e r A S 16 06  340, a n d  w ho 
proves lo  Ih e  sa tis fac tio n  u f  Ihe d e p a r tm e n t th a t  th e  person 

I II  in te n d s  to r a is e  and  b reed  e lk ; and
121 poonesoea fac ilitie s  for m a in ta in in g  Ihe  e lk  u n d e r positive con- 

tru l
tel N o tw ith s ta n d in g  oilier p rov isions o f law , a  license  o r p e rm it 

Horn th e  d e p a r tm e n t, o th e r  th a n  a  g a m e  m am m al fa rm in g  license, is 
no t re q u ire d  in o rd e r  lo  im port, e sp o rt, o r pusseaa elk for th e  purpooe 
of elk  fa n n in g  A liv e  elk m ay  not be  c a p tu re d  from  th e  w ild u r  r e ­
leased  in to  th e  w ild w ithou t a n  a j ip ro p n a le  license o r  jic rn iil from  (b e  
d e p a r tm e n t
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I  1 6 (1 5  9112 A i a h m a  S i a i i i t x i 4 1 1 .0 6  921)

h l lh i l  A J . r l  (I) ■ i Itiwvi i t r » .  had p itu l 
o o n v iille n *  Iv i having a l> i< iM  gun 
w ith in  lha u ly  and l l i l l i w  d r iv in g  w h u h  
i f  aa I lad 7iom hia apparaal a fforta I *  ra n  
duwa a dag w i t h  k ia c a t ,  r * .a n t in g  an an 
I lam la l nalura w a ria n lin g  m a r* than lha 
m in im um  ganatlira  U m ia rd l v .Hi a la 
Sup C l  Op M* 2 IS 4 l f i la N a  44341.818 
Pit (2d IIVMl 

A |ip ila d  ia  U ra> U II v H lata, Sup C l 
Op Na t i l l  l i l t .  Na 22M I. I l l  I  2d 62V

llV fg t .  J il l dan a S la la  I I  App I >|l Hu 
Jhtl I f  i l *  Hn 77821 M l  I* JJ  316 II9SCI

Ih a la d  I I I  N rlauo a M a la  Sup C l l i p  
N .  1*0 I f l l *  N a 3*31. 387 P Id  833 
l l t d d i

C lLud in  S ih n a liv l a S la t* . ( II  App l ip  
Na 280 iK ila  Na 72121. 4 *3  H 2d 840 
H M J I.  l i r a  a n  a S la U . C l A pp  l ip  Na 
<21 I f i l *  Naa 743d, 78881. 483 P 3d 214 
I I M I I

H er. IC OS g y i.  P e r s o n n e l  a n d  e q u ip m e n t  u a r x i in  e x p lo r a t i o n  
w o rk . A laska  r n id a n U  a n d  eq u ip m e n t ah u ll lie g iv e n  p re fe ren ce  in 
e ip l iu u lio n  w ork lo k e  d o n e  by Ih e  d e p a it in e n t  I t  I ch  9H S I.A  1969)

Sec 16 05 903 b ig  g a m #  p h o to g ra p h y  contest /Rrpeulrd , t  29 rh  
132 S I  A 198+1

A r tic le  7. G e n e r a l  P ro v la li tn a .

Serliim  Derlluu
BOS A l im  a i l l i l l i i a  p r ii li ib iln d  220 g a a m p lrd  a i l iv i l t r a
8111 P a pa lly  v ia  t la f in ilia n a
120 C a rta in  a ila  eiaiia u n la w fu l 860 T it le  at Ihe r lia p U r
826 Penally  fur am lalluna

S e c . 10 05 905. A lie n  a c t lv i t ie a  p r o l i ib i te i l .  A lien  ficrsonx nnt 
liiw fully  ad iin lte il In Ih e  U nitet! S ta te d  a re  p ru h iln led  from  en g ag in g  
in co m m ercia l fiitlung a c tiv i t ie s  n r  ta k in g  m a n n e  m a m m a la  in  th e  
te ir ilo r ia )  w alere  u f Ihe S ta le  o f  A laaka  aa th e y  p reacn tly  e n a t  o r  m ay 
lie ex ten d ed  in  th e  fu tu re  l i  I ch  H5 SI.A  1904)

I o U a la ra l re fe rence#  23 A m  J u i 
2d. f ia i i  I  t ia ra *. t l  24 33 1

36A C J S .  f iv h . I  28

S ee . 10.03.010. P e n a l ly .  A ny a lie n  p erson  w ho v io la tea  AS 
IG0S 906 ia g u ilty  o f  a m iad em ean o r, an d  upon  convic tion  ia pum ah- 
able by a  confiacatuin an d  fo rfe itu re  n f  Ihe Hulling veaael uued in  auch 
v io lation , or by im prim jn m en t o f  a n y  aticli pctuun  for n u t m o re  th a n  
one y ea r, or by fine of nu t m u re  th a n  J  Ill.lHWl. ur hy a ll  or a n y  tw o uf 
III!' foregoing p un iuh iiien la  (I  2 ch  85 SI.A  19647

S ec . 16.05 920. C e r ta in  a c ta  m a d e  u n la w f u l ,  la l  I I i i Ichh p e rm it 
ted  liy A S 16 OS -  AS 16 411 or hy re g u lu liu n  udupled  u n d e r  A S 16 05 
- AS 16 40, n person  m ay  n u t la k e , poaneau, lrauu|M irl, Hell, o ffer lo
sell, p iirchuse, or offer to  p u rc h a se  fish, g am e, ur m a rin e  a q u a lic
p lan ts, o r any port nf fisli, g a m e  ur a q u a tic  p lu n la , ur u n cs l o r eg g  uf 
fiali or gom e

t i l

> 16116 9 2 0 f l s l t  A IIO  t iA H k 116 9 2 0

llii A |ieiHuu inuy mil know ingly  d ia lu rli. l llju ic . or d ea lto y  a  notice, 
Hlgnlitiard. seal. lag . a u c ra l l .  lainl. vessel, outiim oliile, p a ra p h e rn a lia , 
eq u ip m en t, bu ild in g  ur n lh e t im provem en t or p ro p erty  o f  Ihe d e p a r t ­
m ent used  in Ihe a d m im a lra liu n  o r enforcem ent of th ia  t i t le  except AS 

4 Hi 61 an d  AS 16 62, or a poste r ur notice to  th e  p u b lir  concern in g  Ihe 
provisions uf th is  title  excep t AS 16 61 and A S 16 62, o r  a  re g u la tio n  
adopted under th ia  ti t le  e x re p t A S 16 51 and  A S 16 62, or a  m a rk e r  
in d ica tin g  the  b oundary  o f a n  a re a  closed lo h u n tin g , tra p p in g , fiah in g  
or o th e r  special u se  u nder Ihix t i t le  except AS 16 61 an d  AS 16 6 2  A 
person m ay  not know ingly  d es tro y , rem ove, ta m p e r w ith , o r im ita te  a 

,*• sea l or ta g  issued  u r  used  by th e  d e p a r tm e n t o r  a tta c h e d  u n d e r  its  
au th o r ity  to  a  ak in , po rtion , u r specim en  of fiah  o r g am e, o r o th e r  
a r tic le  for th e  purfioxe uf id en tifica tio n  or a u th e n tic a tio n  in  accor 
dance  w ith  th ia  t i t le  excep t AS 16 61 and AS 16 62 or a re g u la tio n  
adop ted  u nder th is  t i t le  excep t AS 16 61 an d  AS 16 62.

Ic) A person m ay  nut im p o rt, pouoeis, tra n sp o r t o r  re le a se  in  Ih e  
u lu te  live venom ous rep tile* , live venom ous re p tile  eggs, live venom  
lion inner la, ur live v i-i iu i i iu o h  in se c t eggs, except in  accordance w ith  
th e  term a uf a  iH-rniil Homed u n d e r id )  o f  th is section  T h ia  p ro h ib itio n  
docs nut npply lo  b ees aa d efin ed  in  A S 0,'t 47 0 4 0  A person  w ho vio- 
lulcb tin s  • u Inm-cI i u i i  ia g u ilty  u f n m isdem eanor an d  m ay  be c ited  as 
M-t out i i i  AS 16 0 5  165

Idl A perm it re q u ire d  uiiik-r te l u f  lliia  section  m ay lie g ran ted  only 
if, in th e  d e te rm in a tio n  of th e  com m ixM onrr, Ihe  aiq ilican l d e m o n ­
s tra te s  a  valid  ed u ca tio n a l pur|Hme fur seek in g  th e  p e rm it A valid  
e d iiia lio n a l p u rpose  incluilea d isp lay  in  ed u ca tio n a l in s titu tio n s  an d  
III  zoos I f  28 a r t  I ch  94 S I.A  1959, ain  I .1 ch III) SI.A  1970, am  
ilk 20, 21 ch 132 S I.A  19841

t . ' f f r r l  u f  am endm ent#  I I I *  l €JHI O p iu l iw iu f  i l lo u M y  | IU H > I  h i  
amendment auhatllu lcd "A S  16 114 AS m il t i f ia  au ttiae ily  • * * *  l l * *  gani*. I h * l  w. 
16 40* for " l l i i *  chapter" m •** pl*r*» in  n u n A M O tk  an im a l*. ruU  w ith  Ik *
■ ub**ii im i  1*1 and " Ih i*  d l l *  « irrp 4  AS Hoard ul lla lin -  a* im plrm eBlad by Ik *  I)*
16 31 and A 3 18 32" f u  "th ia  chap ter”  p a r i men I at f ia h  and ( is m *  A u fu a l 28. 
throughout aubmtlio n  Ib l and added uub 1979 (Ip  A l ly  (**n
accltan* I d  a ad Id l T h *  amemlaucnl alau N a itka i Ik *  Hoard u l liaav* nut I I I *  t l *
m ad* a m inor p u n rlu a lw n  insertion  in  p a ttm a n l id  t iu l i  and ( la m *  hoa |un *d ic
au lw eilion la l and a m in o r w w d m aertinn  lio n  over dunwalK an im a l* Augual 28. 
in Ih *  fo a l ocnla iK * at aubaaclwo ib l  1979 l ip  A l l  y O n

H O IK S TO IIKt'ISIONb

"M u lia la lcn ce " d r f r n a *  r r e a le i l  a u liw rliu n  !* •  id  ll i ia  aeclliHI S ta le v 
■ u k ir *  aa re ffu la U u a * a d u p lo d  lo a d e r K luak*. 3 ii| i (  I  d p  No 3104 i f i l *  Nu 
fu rm a r A S  l8 M 1 3 8 lh l  k e id  c o a lra ry  3  9911. 724 l ' 2 d » t *  I IMMXl 
lo  m anda te  at’ a ub w rrlioN  1*1. A ” *o b  S ta le  m ay r r g v l r s  * e le * 4 * r r l( o * l* l  
aiulrnee* d ifrnaa  trea ted  ky  the ata la f la k in g  p«ram nonl nph ta  ia  Ik *  aaa 
court at appeal* Ui "rem edy'' tka  Hoard id  ked and lu U a l  bvym d tka  Ihraa rn lU  
tiam a'a le i lu ir  I *  edupl separate a u lw i*  lu a i l  w c it  u ra tril ih  Ik *  k rd r ia t aavarw 
le n rc  rexu la lm n* under fucnH-r AH m en l l ln a e v r t,  Ik a l p rinc ip le  at ltd e ra l 
I 6 l l3  23.v lil c o n lla illt le d  ih e  Irg tu la llve  ca c llle iv ily  ika » iiu l p ic r lu d r  *U U  irp u la
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I  16 0 5  9 2 6 A i .aska S t a i i h i s I 16 05 9311

nun f o K r ir  faaoon ra  li t  I lia  w a ifta  
•ivai l l ia l  aaaba.1 S la la  •  H— m n a tl Sup 
I I  l ip  N u I U * i M * N »  25111. 5661*24 
* 4 *  l l * 7 t l  

CnfM <«m aiil >.f l l i r  a la la ’a rapulaUxp 
■' a* hrm a in  ■ la * ,  m au l*  mg a* allup fia ttl#* 
r  a r liu lia a  in  a a lia U m ta n a l walara naa 

■ailliia U i# at-hai# o f Ik#  a lalc'a paanpa 
l i r a  1# rrg u ta la  a a lia la in U a ia l AalOH* 
•Slalr a S ia n iiiu k i,S * ip  I ' l  Op N# 111*
I I l i a  Nu 26411, 666 P 4 4  * 2 *  i IM7CI 

Aa I# c a n a u a ln lp  | a  a to la  re fu ta t io n  
u l  •> U # t# rT tlo # l« l|K a M a «  #*ea«#, aaa 
S la la  r  HaaaainaAi, Sup C l. U p H n t * M  
l l l l a  Na 26441. (6 4  P 44 *1 *  l l» 7 « l 

C it in g  iV ia  aacUan In  an  U ln u a a l l ia  
Ia s i#  #4 ul lu rm tt  A l  I * . * *  M *  v a n  not 
tu a a a n lb l#  a r ra r .  — (la# TkaaAara « 
S U U .S u p  C l Op N a 30* i t ' l l#  N a IM I.  
4 0 7 1 '1 4  1 * 4 11 *66,. c a r l A a .ia 4 .M 4 U  S

».M . Ml. S I I 15711, I *  I. t 4  44 647 
li!n*i

A p p lie d  in  l l i t la  *  S la la . Sup I ' l  l ip  
N u  H I lC i l r N u  l& J l, 171 1*44*11  11*641. 
* *anptrail v S la la . Sup C l O p N u I04A 
I t ' l l#  Na 10.1*1. *44  P 4J * J *  IIV F 4 I, S la la  
a H u n 4 t.n l.  Sup C l Op Na l U ' i  (M a  
N u . 2 7 **. 243*. 24441. * 4 *  P 24 *30  
lA la a ta l .  647 P 4d ».7« lA la a ta  1*7*1, 
( i ia p h i l l  a S la la . Sup C l Op N u 1214 
I t ' l l .  Nu 21(161. 646 I* 24 444 112761. 
t x h u .U i  a S la la . Sup I I  Op N o IK I6  
I t ' l l#  No 4*111. 661 P 7*1 946 11*761, 
N a lhanana a S la la . Hup C l O p N a 1310 
(F tla  No 2641). *64 P 2 4  46* l l * 7 ( l  

C lc# 4  m  U n itadS ta taa  a S /lra a ta r .  606 
*  24 474 l * l h  I ' l l  1*7*1. W avaa r a S lala. 
Sup C l Op N u 1*63 ( K i l l  Na 14461.600 
P 24 I2 6 9 ll!4 7 * l,  (7 u i4 o  a S la la . Sup C l 
Op N a 2741 I t i la  No 0 * 2 ) .  671 P 24  
1277 11 *4U i

( . 'o lta la ra l ra la ra n r ra .  I'aoataaiw io f p r in t ,  fa n .  a r id i iu .  o f a iu la liu n . Ml 
Kama, or o f apa rifird  h u n tin g  m juipmanl. A I.H 2 J  IUV.1

S e c . 18 0 6  925. P e n a l ty  f o r  v io la t io n * . K ire p t u* |iro v n le il in  AH 
16 05  430. 16 05 720, 16 05 8.11. and 16 0 5  860, u |>er*uti w ho v io la te*  
A S 16 05  920 , n r a  re g u la tio n  adopted u n d e r  Ih ia  c h a p te r  o r  A S 16 20, 
ia g u ilty  o f  a  claaa A nuadem eanor I t  2 2  c h  132 S I.A  1984; a m  t  3 0  ch 
14 SI.A  19871

C fta a l o f  a n r a d n a n la .  T h r  IVM7 tool oa n la n rr w h ir l i raad " llo w a v r i .  a par 
•  inoudm cnt o u ln ll lu lW  “ C a iapi oa pro run w ho no la taa a r rg u la lio n  adupu-d un
n da d  in  AS 16 06 410, 16 06 720. dar Ih ia  chaptar lo r lh a  rv g u la liu n  ol
16 Of* M il.  ond 16 116 M60. a* fm "A “  a l lha ca n im a ru a l f ia h . li ra  la aubjacl ta  lh a  pan
Lag iun ing o f I l ia  o r ilw n  and da ltlad  I fx  a lliaa  aal au l in  AS 16 06 7 2 0 "

S e c . 18.05.930. E a c a ip lc d  a c liv it ie a . l a l  T in a  c h a p te r  doe* n o t 
p re v e n t th e  co llec tion  o r eap o rtc tio n  o f fiah  an d  g am e, a p a r t  o f fiah  o r  
g u m e or a n ea t o r r  gg u f  a b ird  for ac ien tific  o r  e d u c a tio n a l purpoaca , o r 
fur p ro p ag a tio n  o r e a h iliilio n  purpooea u n d e r  a p e rm it w h ich  th e  d e ­
p a r tm e n t m ay  lu t i e  a n d  preacribc Ih e  te rm *  Ih r r c n f  

Ih l Thin c h a p te r  doe* nut p roh ib it a p e ra o n  from  ta k in g  fiah  o r g a m e  
d u r in g  Ihe  c lo ted  seuaon, in caae uf d ir e  em erg en cy , a* d e fin ed  by 
le g u lu tiu n  adop ted  liy th e  ap p rop ria te  b o a rd  

te l AH 16 05  920 doea nut p rohibit r e a r in g  a n d  aule o f  fiah from  
p r iv u te  pond*, Ihe  ra ia in g  o f w ild an im a te  in  cu p liv ily  for food o r  Ih e  
rn ia in g  of g a m e  bird* for Ihe purpose of r e c re a tio n a l  h u n tin g  on  g a m e  
h u n t in g  p r ro - i  «•*, u n d e r  regulation* a d o p te d  hy th e  a p p ro p ria te  
Im urd In Ihi* niibnettiun . "an im al*" inc lude*  a l l  n iiim ul life, in c lu d in g  
iiiHect* and  bug*

tili

4 16  115 9 4 0 f l a i l  A N i l  l l A H t t  . 0 6  9 1 0

Oil N oin tnm ra lic  an iioal*  o f  an y  * |ie rir*  m ay  lint tie t r a n a fr ir rd  o r  
lioiiM |Hirtril from  Ih e  iilaile u n d e r la l  o f  Ih ia aeclion  unlraa approved hy  
Ih e  H oard  ol l ia m e  in  reg u la r  or ap e rla l H ireling  A nim al. Iran a fe rrcd  
or lia in ip o rle d  u n d e r  la l  ol lin e  ac rtio n  ah a ll be anim al* I h al are e rr  II 

I f led  hy Ih e  d ep a rlm e lil lo be a m p in ,  a n d  unnecraitary  to Ihe ana la in e il 
y ie ld  m a n a g rm rn t  of l lir  r e a o u n e  E u rh  app lica tion  for a perm it u n ­
d er tu t  of Ih ia  ae rtiu n  .b a ll  be a rcom paiiied  by a  .(e lem en t p repared  h y  
tin - d e p a r tm e n t e ia im iiin g  llie  p ro b ab le  env ironm en ta l im pact o f  t h r  
i i i l io n  j

te l  T I iih c h a p te r  doe* not p re v e n t Ih e  tra d itio n a l b a rte r of halt a n d  
i S g u m e  ta k e n  hy auliaialence h u n tin g  o r  flatting, aacapt th a t  the  com - 

rinaa io n er m ay  p ro h ib it Ihe b a r te r  o f aubaia tence-takan  fiah and g a m *  
hy re g u la tio n , em ergency  o r  o lh e rw iae , if a  d e iarm inalion  on lh a  
re c o rd  ie m a d e  th a t  Ih e  b a r te r  ia re a u ltm g  in  a  w aste  of lh a  raaource . 
d u rnuge to fiah  d o ck *  or g am e  pop u la tio n e , or circuravan tion  of fiah  o r  
g a m e  m a n a g e m e n t program *.

If) A p e rm it  m ay no t be re q u ire d  fo r poaaeaaing, im porting o r e«- 
fH irting m in k  an d  fua for fu r fa rm in g  purpoeea (I  28 a r t  I ch 94 HI.A 
1959. am  I  I ch  7 HI.A 1972, am  I 2  ch  104 HI.A 1972; am  I  4 ch 8 2  
HI.A 1974. a m  I I  16. 17 ch 206 HI.A 1975; am  f  I ch 20 SI.A 1976; a m  
5 13 ch 151 HI.A 1978, mu i  4 ch  23 S I.A  1983, am  i  23 ch 132 S I.A  
19841

< r o « i  r< (« r«H r«a  K n  U g u ln l iv r  in  m at!* m «uif4 lu n n lt m i in lha f iia l a  n
l u i l  in  (o n n n lM n  a n lli lh a  rn a c lm rn l u l Urxt and n A ln l lha art and a roU iM i
te l o ( l l t ia  ae riion . a** I  I .  ch l& l.  S I-A  I n i t i a t i v e  K la io ry  n f u l i  Cur
1916. in I lia  Tcfn innary **nd Sprcmt A r ts  It- lla r ot in ten t o f lha 11 i h i  M S p n ii l Com

o f  a w d o c a U ,  The IlN f.l m ilte e  i h i  S u h -M c n fr  in  ronnectioii «*ilh
..m endm anl ndd#d auU ection <0 ch I f t l .  .SI.A IWM t llH  9&0). aea IUJH

'I h r  I9M4 ainam hnenl in  H itd n lia n  l i t  lluuaa  J u tiin a l p 11M

n o u i n  t o  d e c i s i o n s

( fu t r i r d  in  S ta ir  v .S rm tflm i. I ' l  Aj>|» 
l i j i  Ho IU1 iK iU  No «4H I ' lh l  114
IISHft

S e c . 16 05 .940 . [ Je f iiiilio n a . In  AH 16 05 -  AH 16 40 
111  "n q iia tic  p la n t"  m eana u n y  apeciea o f p la n t , eacliidiny. th e  

iio ilir* . acdgea an d  t r u e  gruasea, g ro w in g  in  u n ia n n e  a i |u a llc o r  inter- 
In la l h a ln la t ,

121 " b a r te r "  m ru n a  Ibu  c m h a n g e  o r tru d e  id lihh  or gamu, or th e ir  
piirtH, ta k e n  fu r auhtnalenrt- u w i  

(A ) fo r o ilie r  fiah o r gam e or I h r i r  p a rt* , 01 
(III fo r o th e r  f»od o r for n oned ib le  ilenm  o th e r  th a n  m oney if Ihe 

i i i l io n g e  ia o f  a lin iile il and noncom m ercia l m ature,
<31 "a  lam rd "  ineiina c l lh r r  llie  H oard o f  f la h e r ie a  or llie Hoard ol 

liiiuin.
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i l l  " lO in iu e r i lu l  l i n l i i 'M iM n "  m e a n *  m i in i l i v h l i i . i l  w h o  f i a l i r a  c o m - 

I n r i r i u l l y  ( u f . I  j k r . v .  n r u l l r r o p l *  I n  l a k r  f i - . l i .  a h i - l l l is h ,  n r  n l h r r  f i u h r r y  

i i w u u n  •■( l l i r  a lu le  l i y  n n y  in r u n * ,  u n d  u n h id e s  e v e r y  m d iv i d i i u l  

■ .d s o ir d  u  IH»nI n p c r s le d  fu r  r ia h m y ; p u t |H is r *  w h o  p a r t i c i p a t e *  d i r e c t ly  

^  i n  i n d i r r i i l y  i n  I l ie  t a k in g  u f  th e s e  r o w  f is h e r y  p r i x l i i c l n ,  w h e th e r  

| | . | |  I  i n p u t  m i l  i *  u n  s h a r e *  u r  * *  am r n i i i l n y r r  u i  o i l ie r  w is e ,  h o w e v e r ,  

l lm .  d i T i i i i l i n n  diM'H n u t  a p p ly  tu  n n y n i i r  a la o i id  u l ic e n s e d  v e s s e l us  u 
t iM ln r  n i  g u r i.1  w h o  d o e *  m i l  d i r e c t ly  u r  i n d i i r i l l y  p n i l i n p u l r  in  l l i r  

i . i k i n g ,  .n id  l l m  f  r n i  " t u i l i m r r r i i i l  f i . x l ic r i iu iu "  u n h id e *  l l i r  c r e w *  u (  

I r i n l r r *  u r  n l h c f  f lo a t in g  c r a l l  u s e d  i i i  lra iu > |N ir tm g  f i r . l i .

| 5 |  " r o m i n e r c t a l  H a h i n g "  m e a n *  I h r  t a k i n g ,  l i n k i n g  f u r ,  u r  i h i i u m 'U  

m i i i i  u f  f i s h ,  s h e l l f i s h .  u r  o l h r r  f i a h e r y  r e * u  • r u  w i t h  l l i r  i n t e n t  u f  

d i * | H u u i i g  u l  l h u m  f u r  p r o f i t ,  u r  h y  H a l e .  h u i l * i  . . . u l r ,  u r  i n  r u i n i n e r u u l  

r h i i u n r l s .  l l i r  f u | l u r e  t u  h a v e  a  v a l i d  a u l i i m l r i i i r  | w r i i n l  i n  | m s x c n i i i i i n ,  

i f  r r i p i i i r d  h y  s l u l u l e  o r  r e g u l a t i o n .  t *  e o m i i d r r r i l  p i m i u  f i n  i r  e v i d e n r r  

n l  i n i i i i i i r r r i u l  f i l c h i n g  i f  c i i n i m e r c i u l  f i u h i n i *  g e a r  a s  s | i m  i f i r d  h y  r e g u -  

l.< I m u  i a  i n v u l v e d  i i i  I h e  t a k i n g ,  f i s h i n g  f u r ,  u i  j m i s . s c s s i o i i  u f  f i H h .  s h e l l  

f i s h ,  u r  u t h r r  f l i t l i  l e t u i u r r r o ;

( f i t  ” r u n in t i ! . * l i i n r r "  m e .u rn  I h r  r u i i in i iN x iu u c i u f  f i r . l i  i i i u l  g u m e  u n  

less S|H'I l l l l , i l l y  p in v id r d  o i l ie r  w is e ;

1 7 1 " d i p i i l n i n i l "  m e a n *  I h e  D c p u r t i u i ' i i t  u l  F r . h  j i u I  t l . u n r  u n l e s s  

. p r i  M i n d l y  p r o v i d e d  u l h r r w i a r ,  

t i l l  " d m i n - H i u '  n i . i m u i i i l s "  i n c l u d e  m u s k  m i ' l l ,  l o s o n ,  u m l  r r i n d r r r ,  i (  

i l u - y  a r e  l a w f u l l y  u w i i r d ,  

t ' J l  " d o m i n i e "  t i i e u i i *  t h e  t r u e  u n d  | > e r i i i i i n i - u l  l u l l i n '  u f  a  p e r a u n  f t  i n n  

w h i c h  I h r  p e r s o n  b u s  i n .  p r e s e n t  i i i l r n l i u n  u f  m o v i n g  u m l  t u  w h i r h  t h r  

| i e i ! H i n  i n t e n d s  I n  r e t u r n  w h r n r v e r  I h r  p e r s o n  i h  u w u y ,  d u u u c i l e  m a y  

l i e  p i u v e d  h y  p r e s e n t i n g  e v i d e n c e  i i c r r p l i i h l r  I n  t h e  I x i u r d s  u f  f i u h r n e u  

m i d  g o m e ;

l l l l l  " f i s h "  in e i i l i x  n n y  h |H -lii-H  u l  H ip i . i l lc  l i i i l r r . l i ,  l u v e r l e b r u t r ,  u r  

. i l i i p l l l h l i l l l .  i l l  u l iy  s ta g e  u f  l l u  l l i r  c y c le ,  (o m u l I II  ur i n l l u d i i c e d  lu lu  

th e  s t a le ,  a n d  i i ic lu d i-H  a n y  p u i t  u f  s u c h  u ip iu l i i  l in k r - h ,  i l i v r r t e h i u t e .  

u i . im p h i l in in ,

l l l l  " l i r . l i  d e i l i y "  u i c . i n s  u  c o o l e s t  i n  w h i c h  p n / e a  u i e  u w u r d e d  f u r  

< . M i l l i n g  f i r . l i ,

l ) 2 l  " f ia h e r y "  in r u n s  a  s |H -c il ic  i i i h i i l l i l r . l r . i l Iv i*  u ie . i  i n  w l i u  l i  u  s |ie  

■ Mil l i - .h e r y  le s u iu r e  is  i i i i u u i e i c i . i l l y  l . ik e n  w i th  n s |N -c if ic  t y | i e  u l 

p i - . i i ,  h n w e v e r ,  t h e  Ito.m l u l K i s h r l  ic s  in . ty  d r . - . ig n i te  n  f i s h e r y  In  in  

c h id e  m u ie  l l i i i n  u n e  h i M i l f i i  i i d u i in i r . t r . i l i v e  m e . i .  g e m  ly |H - ,  u r  f i . s h e iy  

le s o i i r c e ,  in  Hurt p . u u g r u p l i  " g e a r ' u n d  't y p e  u l g r in "  h a v e  I h r  l l i c i i l l -  

lu g s  g iv e n  I I I  AS I t i  4J t tth ),

11 II " f i s h i n g  i l e r h y  a s s o r i i i t i n n "  i i i e u n . s  . 1  c i v i c ,  M - i v i r r .  u r  r h a r i t i i l i l e  

1 f g i i l i i a i i l l . r u  1 1 1  I h e  . s t a i r ,  n u t  f u r  p r c i i u i i i t y  p i u l i l .  w l i u . s e  p r i m a r y  

p u r | M i n r  i a  I n  p l u m u l e  i n l e r e u t  1 1 1  f i s h i n g  l u r  r e t  i r . i l l o m i l  p u r | x i u « x  m i d  

w h u h  I i . i h  l a - e n  I I I  e K i s l r l i r c  f u r  f i v e  y e n i s  h e l u i e  . i p p l y u i g  f u r  u  | H - r i i i l t

t  l l i  ll.V .ltll Ai ah* a .SiA iim .M  t  M ill5 !I IU

UH

I l l i  (Ih Util F is h  a rm  ( cam * .  Ifi IIS If 411

u n d e r  t i l l *  c h a p t e r .  I 1 1 1 I  d i M - u  m i l  i n c l u d e  a n  o r g i i n i l u t i n i l  f u n n e d  u r  

o p c r u t r d  f u r  g . i i i u n g  u r  g a m b l i n g  p u i | H i r i e a ,

1 1 4 1  " I i h I i  u i  g u i u r  f a n n i n g "  i n c n n a  I h e  h u s n u - a *  u f  p i n p a g a l i n g ,  

h i e e d l i i g ,  r i n s i n g ,  u r  p r u d u o u g  f i s h  u r  g a m e  i n  c a p t i v i t y  f u r  I h e  p u r  

| i u n e  u l  i i m i k c l i n g  I h e  f i * h  u r  g a m e  o r  t h e i r  p r o d u c l o ,  a n d  " c a p t i v i t y "  

l u e a n a  h a v i n g  I h e  f i a h  u r  g u m e  u n d e r  p u t i l i v e  m u l r u l ,  a *  i n  a  p e n ,  

| H i n i l .  u l  a n  a i e a  u f  l o u d  u r  w a t e r  w h u h  i t  c o m p l e t e l y  e u e h m e d  I t )  11 

g e i i e i . i l l y  e s c n | x -  p i  i n  d  l i . m i e r ,

1 1 5 1  " f l n l i  a l o e k "  n i i - p n x  u  a p c - c i r * .  a u b H | H - e i r * ,  g e o g r a p h i c  g r o u p i n g  

u r  o i l i e r  r u l e g u r y  u f  l i a h  n i a n a g e i i h l e  a *  a u n i t ;

I M i l  " l l i r  d e u l i u g "  n i e a i i a  e n g a g i n g  i n  t h e  h u i i n r a a  o f  h u y m g ,  a e l l  

m g ,  u r  t r a i l i n g  i n  m i n i m i  a k i n a ,  h u t  d u e *  l i n t  i n c l u d e  l h a  t a l e  o f  a i i i u u i l  

a k i n *  h y  *  t r a p p e r  u r  h u n t e r  w h o  h a *  l e g a l l y  t a k e n  i b «  a n i m a l ,  u r  I h e  

p u i c l m o e  u f  i i i i i i i i u I  s > . i n a  l» y  a  p c r u o n ,  o i l i e r  t h a n  a  fu r  d e a l e r ,  f o r  I h e  

p v r a o n ' a  o w n  u s e ,

1 1 7 )  " g a m e "  n i e n i m  a n y  « | > e c i c a  u f  b i r d ,  r e p l i l c .  a n d  m a m i n u l ,  1 1 1  

1 l u l l i n g  a  f e r a l  d u t n e x l i r  n n i t n a l ,  f u u n d  n r  i n t r o d u c e d  i n  t h e  a l a l e ,  

e x c e p t  d o m e s t i c  b i r i l a  u n d  m a m m a l s ;  a n d  g a m e  m a y  b e  c l a a a i f i c d  b y  

r e g u l a t i o n  a *  l o g  g u m e ,  a r n a l l  g u m e ,  f u r  h e a r e r *  u r  o t h e r  c a l e g o i u - a  

c o n s i d e r e d  c - H M - n t i u l  f u r  c a r r y i n g  o u t  I h e  l u t e n l i u n  a n d  p u r p o o e a  u f  A S  

M i  11 5  -  AS M i d i ) .

1 I H 1 " g a m e  | x i p u l a l i u n "  i i i c - u n x  u  g r o u p  u l  g a m e  a i i i m u l a  u f  a  s i n g l e  

s p e i  i c n  n r  a u h g r u u p  n i a i i a g e a h l e  u a  a  u m l ,

1 1 9 1  " h u n l i n g "  i n c u t i a  t h r  I n k i n g  u f  g u m e  u n d e r  A S  1 6  0 5  AS 
l l i  4 1 )  u n d  I h e  r e g u l a t i o n *  a d o p t e d  u n d e r  t h o r e  c h a p t e r s ,

I 2 I I I  " n o n r e m d e n t "  m e a n *  a  | x - r * u n  w h o  i h  n o t  a  r e a i d e n l  u l  I h e  

s t a l e ,

( 2 1 1  " r i o n i c s l d e i i l  a l i e n "  l i i e u u a  u  p e r s o n  w h o  i a  n o t  u  c i l i r e n  o f  M i l  

U n i t e d  S t a l e *  a n d  w h o s e  p e r m a n e n t  p l u t e  u l  u l x x l e  i a  n o t  i l l  I h e  

U m l e d  S i  a l e * .

1 2 2 1  " o p e r a t o r "  t u e u i i o  I h e  l u d i v i d u a l  h y  l o w  n i u d e  r u * | M i n N i l d c -  f o r  

I h e  o p e r a t i o n  u f  I h e  v e . s x e l ,

I 2 . ' ll  " p e r s o n a l  u a e  f t a h i u g "  n i r u n *  l i c e  t a k i n g ,  f l a i l i n g  f o r ,  o r  p o x a e *  

M o n  o f  f i n f i a h .  a h u l l f i x h ,  u r  c i t h e r  f i . s h e r y  r e s o u r c e s ,  h y  A l a a k a  r e a i  

d e n lH  f o r  p e r a o n a l  u t u -  a n d  n o t  f o r  * u l e  o r  h u r l e r ,  w i t h  g i l l  o r  d i p  n e t ,  

a e i u e ,  f i a h  t v l i e e l ,  l u n g  l i n e ,  u r  o t h e r  m e i i i i H  d e f i n e d  h y  I h e  H o a r d  o f  

K m h e i  i c h ;

<2-1) "re.sidrnl" n ie x iia  o |>erson w ho  for 12 cunt.eeu liv u  m o n th s bus 
•nu in liiin rd  u |x-i n ia u e i i l  p luce u f alxxlv in  Ihe  M ule nnd w ho I m *  

i iu ilitiu u lly  m a in ta in e d  u v o ting  rch idence in Ih e  s la te , u n d  in  Ih e  case 
u f  n p artnera lup , aMUK-iation, p u n t slock  com pany , Iru a t, or curpuru  
lin n , "residen t"  m e a n *  o n e  th a l  him it*  m uin  o lf ire  u r h u a th p u ir lr r*  111 
Ih e  ulule, however, u  ineiu lx-r u f th e  iiu h liiry  xerv ire  w ho ha*  been 
hlulloiic-d ill Ihe x liile  fu r Ih e  p ieced in g  1 2  consecu tive  m onth*  la 11 

rea iden l f o r  Ih r p u rp o se *  u f  till* pu riig rup li, u n d  Ihe d e |ien d en l uf 11  

rcHllleilt mrmlx-r o f  Ih e  m ilitu ry  n erv ie r, who Iihh Iwen liv ing  ill th e
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sl.ile Inf I l i r  |. i r .e d in g  ye.tr In « re s id en t hit I p o r p i e . e i i  ul iI.im 
I>|.i Ii:i.i|.lt, ..n il .1 IH'IM.II will, in a il tain’ll lu ll will. Ilir o u r  year lm» 
liiu in ln llirii a  |H IIIIUIII III JilMt•• ul aluiilr m th e  m ule is  a  residen t fur 
Ilir pnr|m tte» ul llun  pnr.igr upli, 

j t i l  " r u r a l  . i n a "  urem ia u n ili.liiu ilily  ur a r ru  u l I lir  x lo le  iii w lm li 
Ilir iiiiiii'iiiiiinrri'iiil. cu s to m a ry , and  liH ililnm al u se  u l lu I .  m ||a n ir  hit 
IH-iiuii.il n r  li.ru rly com m m pl ion l i  a  |i rm r i |ia l  ih u im le i ia l ic  u l Ilir 
i-iiiniiiiiv ul I l i r  ru u in iiin ily  ur u rra , 

illlil “w i i i i r r "  m enu*  I l ir  u r lu a l  ur r rural • m l  rve in k in g  m  |hinm-niihiii 
ul m il  nr |H'rMHial unifKtrly aubjrcl In » r iii i iu  u n d r r  AS 16 05 AS 
Hi -10 liy a n  rn lu rr r -m rn l u r in verd igalive  ullieer ih u rg e d  w ith  r i i lu r i r  
m in i ill I l i r  fiah  a n d  g am e  law* of Ih e  a la l r ,

12/1 'V|Hirl f ish in g "  m eana I lir  ta k in g  ul ur M llem pfttig In h ike  lur 
personal um-. u n d  n n t Cor aa le  nr b a r l r r ,  an y  Ire sh  wuU-r, ru .irin r, ur 
iinailiuiiiiiua lis lr  hy hook a n d  line he ld  in  Ihe linnd , ur l.y liuuk und 
Im r with I l i r  l in e  a l la rh e d  lo  a  pul* ur rod w hu li ia held nr Ih e  liund or 
I'liHu ly a l l r n d r d ,  o r hy  o ilie r m eana d e n n e d  hy I h r  llu a id  u f  K iahrrieti, 

Him "a iih a ib lrn re  fiah ing" m eana Ih e  ta k in g  uf, fiah ing fur, or |xm 
M-aaiiin n f fiblr, ahrlU iah , u r u lh e r  fiaheriea re sn u r ie a  hy a r ra id rn l 
iIiiiiii. ili-il iii ir r u r a l  a re a  u f Ihe  a la le  fur a iihy ia lri.ru  liars w ith  g ill n e l, 
m m  , list, w h e e l, lung line, ur u lher in ru n s  d efin ed  hy Ih e  llua id  ul 
f ish e r  ii-h;

|2UI " a u b a ih lrm e  h iiiiliiig "  nieirun Ihe  tu k in g  uf. h u n tin g  lu r, ur pus 
session nf g a m e  hy u re sid en t dom iciled ill u ru ra l  m en  uf Ih e  u lu lc  fur 
MlliMSlfI I I e  n .a rs  hy nii'im a rlefilied hy th e  lliu ird  u f (un ite , 

l.'llll 'hiiIi.siuIi-iiii- u ses"  m ean s  the  m incniiim erriiil, crisln inary  und 
Ir.idilium il u s e s  uf w ild, ren ew ab le  resou rces hy a  re sid en t du tn ic ilrd  
iii a iu r.il u r r u  u l i l i r  u la le  fur d ire .t  |teraoiiul ur fiim ily consum ption  
us fuisl. s h e l l r r .  fuel, i lu lh lng . Iiuila, u r lrinis|M iiliiliiiu . fur Ihe  m ak ing  
und b illing  o f lia m h e i.i l l  u r l i i l r s  m |l uf riumahhh- hy p ru d u tin  uf fish 
und wildlife r e so u rc e s  Inkeii fur personal ur f.uiilly tn n siiin p llu n . und 
fm Ih r  cuh tiiiriiny  itu d e , h u r le r , ur sh a rin g  fur |H-rsuual u r fam ily  
ro lln ilii|ilion , in  tills  p a ru g ru p h , "fm nily" ine.lim  |m-isuiih r r lu le d  hy 
IiIihnI m a rr ia g e , u r .iiluplm n. a n d  a per.sun living ur I h r  huusehuld  on a 
IH-rin.inriil h .rx is.

IJH  "lu k c"  m e a n s  ta k in g , p u rsu in g , h iin lin g . fish ing , trap p in g , ur 
in m ie m a n n e r  i l is lu rh m g , rap t ur m g. ur k illin g  ur a lle in p lin g  In luke, 
pursue. h u n t, l i s l e  Im p . or in an y  m aim er ru p tu re  nr k ill fish u r gam e, 

t.'l'Ji " l.is ii le r in y "  rui-.iiis ta n n in g , im iiin ling . p iucebsing. ur u lh er 
liealm ulil ur |i r e |i . i l , . l lu i i  ul fish  ur gum e, ur any  p .u l  ul fish ur gnine, 
as a trophy, fin iiiu u e lu iy  ga in , uu  h iding Ihe  rece iv m g  uf th e  fish or 
gam e ur pm Is  o f  fish  u r gam e fur such purposes, 

l.'l.'l! " I ia p p n .g  ' m e a n s  Ihe ta k in g  uf m am m illa i l r t l .n r d  hy regu la- 
lion lu Ih- Iiii I .e .m  is.

CM I “vessel ' nr.-.iriu u llu .iliug  n a i l  |H iwricil. luwi-il, ruwi-d. o r ulli 
erwise prii|H-lleil. w h u h  is used  lur d e liv erin g  lau d in g  nr lu k m g  fisli

/II

* ll il l . '.  U t il I- IMI ANII t J A Mil 1 .1.115 0111

w ill.in  Ih e  ynrib .h rturn ul Ih e  s ta le ,  lu ll d.H-a nut u n h id e  a irc ra ft II  I  
m l I rh  05  SI.A 1050. m n I I  I 4 «h 131 SI.A  1060, m u I I ch  i l  
SI.A lO tit. am  I, 2 ,h  102 SI.A  11*61, I  0  a r t  III r li 91 SI.A 1950. 
um  t  2.1 r h  l .l l  SI A HIM*. m n I  I r l i  160 SI.A  1062. am  | |  13, I I  .1.

'  31 SI.A 106 I. m u I  2 i l l  32 SI.A  I06H , a m  I 3 ch  73 SI.A 1070. a m  I  I
r h  01 SI.A 10 /0 . m n I  4 rh  I HI.SI.A 1070. am  I  I ch 0 0 SI.A 1972. a m  
* 5 ch 82 SI.A  107*., am  I I  26. H 2 rh  127 SI.A 1074; am  I I  IH -  2 0  i l l
206 SI.A 1075, am  I  12 ch 105 SI 
I07H, a m  I  I ch 7H SI.A  JV/O. am  

k IUH2, m u I 24 ch 132 SI.A I0H4,
* 4 6 rh  76 SI.A I0H6I

H f k U r 'a  nuira Hru*g a n iivd  in
198.1 and I M I  lu a lp h a ln li ia  Ih r  define*! 
l*i in#

l ' i r i * | i i | t l i  l l ' i l  m m  m a t lt«J aa para 
g iaph  I M i  K#uuiitL«f«d in  I9fl4

K f f r r l  at aaaandmaanla U r  IIW4 
■HMfulmcnl M iU ti lu U ^  "AS 11*06 AH 
16 40" fur “ IIIM  rh a p U r" in lha inliudut 
I* try  lir t) |u a |a  and ^a ra n ia tA a  ( H i .  11 Al 
»»mI i'/Oi, in  paiagraph I9». aoLatiluLfd " in  
vertebrate. at am phib ian ’* faa " in v r rU  
lu a lia  and a inp tn liia iia " and **iU" (at 
" I h r i r "  p in r d in f  lifa  cycle" and a tld td  
Ih r  language beg inning "and includaa any 
|*a il ot  atxh aquatic fin lia h ". ic w u id rd  Ika 
rn n lr n u  nt |*a ia | ia y k  II3». inaa iU d  " ic p  
l i l r ”  n ra i Ilia  beg inning id  paragiaph 1141. 
in U lt lu L 'd  "ikftac rk a p tc ra ' (uf “ M”  in 
paragraph ti6» . a u h e tilu lrd  “ llna  para 
g ia p h " ful '(h ia  il ia fH a i"  l i t  lin e *  p la tra  
in  paiagraph 119*. in a r i ln i  " tf  f t* lk iM iii|
' In k in g ” in  |ia iaK ia |*k  l22». dr lc U il lot 
i l i r  pUl|»*Ma at th is  chap ter”  p c fc n lm f 
"th*ra not in c tud r a iM ra rt"  in  p a f if ta p k  
l2 7 l. and repealed )>«ra|rapk i2MI. dcfin
m g “ v ia ilu r "

I h r  fira l 1986 a i i ir i i i ln irn t  in p a ia K ia |* li 
tJHi in n rr trd  "hy a acauJcnt tk x in c iln i in  a 
i  in  u l art * uf the a la lr ."  in  paragraph I .hi) 
m w r lr d  'i io n c a m ii ic rd ir  p rn fd in g  “ fu a  
In m a iy . ' d i l iU d  " in  A l«aka”  pcrcrd ing 
"t»| w ilt), re itrw a h lr. ’* m**rala*<l ' Ly •  i«-*n

N O  IK S  T O

l u r  ru n a lru r lm n  u f  " r u m m r a i ln l  
fualirnaaan*’ undrr tormrr la w . i*rc 
M «flinaa ii  t> M it lla iu  y. 12 A lawka iVS, tlb 
f  .Sii|*p 76 I I I  A la tka  1949*

M o du la tion  k « M  In v a lid  btrmuar in  
« iin a la lc n l a U tu fo ry  la w  S* r  MmJi 
m ill * A Itank m I Kr|* t n l f ia h  it Orillia-. Sup

11)77, am  * | 14, 16 (h  161 NI A 
I ••!» 24 HI.A l!M0( I  4 ch 74 SI.A  

i? I I  9 I I  ih  62 SLA  IW4>. «m

d r i i t  d n m iiilrd  in  •  ru ra l a t ta  at I lia  
•4 a U ." auka tiluU d  " in *  fat "fa* lh a  pu t 
puora oT  p rro rd ing  " ll iM  paragraph ," 4a 
h U d  "a l l"  p rw a d ta j > i u a a  ra la U d , ' 
• ia h a lilu U d  "a -  fat maaym p raradiug "fat 
aa* l iv in g "  am i aw W tiluU d far
“ w ith in "  pcacedtag "(ha h au aah eid." r n d  
acU rd paragvapha (4). ( I I I .  l i t ) .  IS3I. l26». 
a nd  129)

T h a  aacuad l!M f  amandiuanl adJrd 
paragraph  112* 

f lw g la la liv a  h U to ry  r a p a r t r  K itr re 
p u r l an ch 32. H IA  IM 4  lllC SU HSB Ul 
•  m l. a r r  IttfM  lla ta c  Jaurna l, p 169 I 'm  
ttp*nl i h .  ch 127. 81 A 1974 tH C H lin  917 
•m  Sr. a r t 11*74 I h u w  Jaurna l, p h S l 

O p in io n  a o f  a f lo rn a y  g cn a ra l. 
I 'a ra g ra p h  11 l l d m  not g ran t apacial itat 
d r n l |M iv ilrg r*  la  m ilita ry  p rra aun rl 
1944 Op A t l ’y t i r n  Na 2 

T aim  ‘ cuaUmiaiy lia d a " aa u trd  in  thrfi 
n i l  io n  at "auhatalcme uaaa' allawa (of I  i f *
I l r d  racha itg ra  fur raah U kc r than fur 
portly paraartal at family cna ium ptw a 
1961 O p A l l  y  ( fe lt Na I I  

O r ltn i liu n  al ~auhai«4rnca u at* im 
li-rm a  o f “cuatomacy and Ira d iliu a a l u«ra" 
of w ild , rrna w ah lr rvaouicaa nrflacU lh a  
a t|u a lm g  of "auhaiaitntt oaa" w ith  uaa l*y 
f in a l  r ra itlr it la  1961 Op A l l y  thrn N*i 
I I

I IM T N IO N H

f t  O p  Nr* 2 *JI I l l i t r  Nim W lf l  7 lH l 
74101. &J6 I* 2d 11*8 H98&I 

i ’iird  in  S la irv  v Horace M ann fna 
I ’u .S u p  ( !t  Op N«* 254H t f i l a  Nu 6472»
649 I* 2d 9.17 «19821. S laU  a f.'luaka «?«
A|*|* O p No 4M» i f i l r  Nu A 2101. h'.m 
I ' 2d 174 I ItfH 'ii
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Sec. IU.05.II50. T it le  o f  I h e  c h a p te r .  T in* c h a p te r  m ay be c ited  e i  
l l ir  f i s h  an d  C am e Code <1 I a r t  I r li 91 SI.A  19591

N o i t s  t o  i >i : i t h i o n 9

i
4 h a p U r  w |w f M K j* i  f a J i r a l  la * .  •* 

W brn  I lia  v*» w u r a r l k l t i  4  Ik *  a ta l*  law 
IhoviJim? f t*  iKa •dm i» f» traM *« . M aaafa 
••HriiI a * 4  (M iH f v i I im  a / I U  bm! w iM ltfa  
b*««m r a i f r fh v r .  m U  4  C a n ffH a  a« ika  
• •m *  oub*#«l w a it  M ||« a  4 May fccc* 
M d l ik a l la  Ind ia n  C m Iw m M )!, A h m U i 
W in d  A fM iv t  v fc fa t ,  8 ^  C l Op Na 
43 iF ila  N o t 21 -  2J». M l  t U  841 
I l iN i l l .  a a fa lrd  and n w in d ad a t  a t W  
giwunJ*. 349 U a  4b. t l  8  C l 662, 7 L  
EJ 24 647 ( I M I i  

Tlavra •• na la itim aiM O  in  |N t A look a 
N u id w m J  A ct o f t a  M lta l  Ik o t M |r  
llm io d  StaU a •4«iiinM4ral»oai u a i t r  lb«  
fa m m iK ia l fU h try  lawa i t  ca inad  aut * /  
ta» iKa a U le  Kad U a n  c a ilil la d  a* ra p iU a  
of i  ■ own iuanag#m«fU k iv t la k a tla  In- 
dial* t'u rr.m un ily  A n rw iir  la lanJ lU a rrv *
•  Egan. Soy C l Op No 4’d iK ik N a t  31

I I I .  M 2  I* 3d 901 I I M I I .  voao ltd «»H 
i im in d f d  i h i o tk tr  n io u n d i 349 I I  S 46, 
M2 8  C l 652. 7 I .  Ed 2d 642 IIN 62) 

|fp>*i A laako a adnu*«iiH« i*n January  3. 
I96H. lh a  A look a gama Iowa and o tlo  rag 
u la lm g  com aurm a) A a liinao  a t " I r r n lo

rat) I tw t , "  cm lin u o d  10 lu n a , bail w a rt 
modiAad by O rd in tiw a  No J o f IK# oU lo  
fonaJilu lnm  y ro k ib tli. ig  lha uao o f (Yah 
I ra p t ftit lh a  ta k in g  o f aalmon for roaomar 
c ia l pu rpoo tt and by lh a  Alaako C a na lilu  
iM t ,  a rl V I I I ,  |  15. provid ing ( h t l  "no 
t tc lu a iv r  t ig h t  or apcual p riv ilago  o f fiah 
t r y  ahall ba r i r o t r d  or oiMhariaod in  (ho 
na tu ra l w a U r i u f Ilia  o loU  “  T h ty  w o rt 
ha rih rr aw d ifiad  by lh a  a n o c lm tn l by lha 
f l r t l  oLala la g io la lu it  o f o I tw  m aking i l  
u n law fu l u  a m i .  wwwr or nvainta in fiah 
Iro p t  I8 I-A  I9A9, ih  171. too ' by •  la U r 
omorlnMnl IS IA  1969. ch M l  m ak ing  i l  
un law fu l U  a p t r tU  Aah Irapa awd pro 
acnbiag p t n a l l i r t  lh a rrfo r (Sot AH 
14 10 070 14 10 H O I M tl lo k a llo  In
d ian (.'atw inunily. Anna lte  h d tn d  fU a c rtc  
v hgan. Hup C l Op No 4 2 lK iU N a o  21 
-  231. 342 V 2d 901 11961). v o r tU d  and 

romaodod on «4har ground t. 349 I)  S  45. 
02 S C l 652. 7 I. Ed 2d 642 119621 

C H rd  in  W h iU  v Alaako Com Eiohar 
ira  E n try  I 'o m a i'n , Sup C l Op No 2793 
• Ella Nu 6296). 47A I* 2d 1.119 II9H 4I

C h a p te r 10. Fiahcrieti an d  F ishing ttegiilutions.
A rllr la

I  In la ifr ra n ro  w ith  S lrrm iw  am i W » itr»  i l l  16 I t l l i lO  16 100551 
‘2 1'iah Trap# and ( l l l iy r  l l l ig a l  I  ta iling  l>avit«a i l l  ||» IUU7II IG I II  l . lt l t  
1 l l t r n n g  Kp«wn i l l  16 10 172 I f  I II  175)
4 M igvoU ry  f i t h  oimJ H lta llfioh I I I  16 10 100 - 16 1 0 ‘2.101
5 TranaparU Im n uf f t  ah and Shall fiah I I I  16 10 240 16 10 2501 
f  I'u rrhooa o f Kiah i l l  16 10*266 -  16 ll)'294»
7 f ‘omrwarciol Eiahmg la»an A d  i l l  14 10 300 16 10.1/m
Q !* tm o n  I fa U h rr tra  i l l  14 10 375 14 10 4761
•  Eioharica E n han rriuan l Irta n  I'rug ram  i l l  I6 IH 64K ) I6 IU G 2U I

NO  I EH IO  D E C IS IO N S

in  Si u l i*. N S E K rgm u.il A i j i i u  JlHM l l ' i l r  N m  MWif*. MMfi 514*21. G4G
C iil lu r r  A w n  v A i n  Sup I ' l  Op Nn I* 2d 20.1 11992•

C u lla lr ra l r r f r r e m r a  .'IliA I ’ . IS  
k ith .  A IJ  c l art)

Tl

A rtic le  I. I n te r f e r e n c e  w ith  S ( r c n r a i  a n d  W a te r* .

• in  luua N a a lU n
10 In U ifa ra n ta  w ilh  oalmun opawmug 40 O u p a i ln a  u f aw ary  roca ivrd  fur 

j  alraama and w a U rt finaa and p a a a llia t
20 llrw u n d t for p « r» iil or luanoa 50 C ana tan lioa  a# AS 14 10 O ld
30 V m U tia a  of AH 16 10010 14 10940

14 10 065 66 Iw U r f tr t fK i w ilh  cam ma r t ia l P o lling
g ta r

S e e . 10.10.010. I n te r f e r e n c e  w ilh  s s la s o a  s p a w n in g  i l n i n i  
, v a n d  w a te r* . A |w u o n  m ay  not

I I I  obe lru c t, d iv e r t o r po llu te  w a te rs  a! lh a  t la la ,  e i th e r  f rw h  or 
ualt, u tilised  by sa lm o n  in  Ihe  p ro p ag a tio n  o f Ihe  apaciaa, by  Calling 
tre e s  o r  lim b er in  Utoae w alera , caa lin g , paaaiog, th ro w ia g  o r  d u m p in g  
an y  tre e  lim be o r  foliage, u n d erb ru a h , a tum pa, ru b b ish , e a r th ,  s to n e s , 
rock or o th e r  d eb ria , o r paaaing or d u m p in g  aaw duat, p la n a r  sh a v in g * , 
o r o ilie r  w aele  or refuae o f ony k in d  in  thoee w alara;

121 e rec t a  d am , b a rrica d e  o r o b stru c tio n  lo re ta rd , con eerv e , ini- 
pound or d iv e r t th eae  w ater*  t s  p re v e n t, re ta rd  o r in te rfe re  w ith  lh a  
free  in g ress  o r egreaa o f  sa lm o n  in to  lh aae  w a le ra  in  th e  n a tu r a l  
ap aw n in g  or p ro p ag a tio n  process,

Cl) re n d e r  th e  w a te rs  inaccessib le  o r  u n in h a b ita b le  for sa lm o n  fur 
llm t p u rpose  w ith o u t f irs t  app ly ing  for a n d  o b ta in in g  a  p e rm it o r 
license  from  llie  D e p a rtm e n t of E n v iro n m e n ta l C o n serv a tio n  T h e  a p ­
p lica tio n  sh a ll  se t o u t th e  nam e a n d  s ty le  o f Ihe  p arson  o r concern , 
d escribe  th e  w a te rs  an d  location , a n d  s la te  in  p a r t ic u la r  th e  p lana , 
pu rp o se  an d  in len liim  for w inch Ihe ap p lica tio n  is m ade. ( I  39 2 31 
ACI.A 1949, a in I  12 ch 117 SI.A  1949; a m  I  6 ch KM SLA  1971. am  
§ 12 ch  209 SI.A  19751

O p ls lu n s  o f  slU iTw cy g e n e ra l I 'o l la le r s l  re fe ren ces  3A Am Ju r
T lir ra  IS I t .  it tn f l ir l  between AH I *  OS 1IU 2d, Kieh anti Item *. I I  29 21 
aitd Ih ia  aeclion M srch *. lUSJ <H> A l l  y 3CA C J  3  , I n k .  I I  *^*C 
(•rn

S e c . 10.10.020. C r o u n d s  f u r  p e r m i t  o r  l ic e n s e . If  in  llie  ju d g ­
m e n t o f  th e  D e p artm en t of E n v iro n m e n ta l C o n serv a tio n , th e  purpose 
of th e  ap p lican t for th e  p e rm it o r license  ia In develop pow er, o b ta in  
w u le r fur civic, dom estic , irrig a tio n , m an u fiic tu rin g , m in in g  or o th e r  
p u rp o ses ten d in g  to  develop th e  n a tu r a l  reso u rces o f lh a  s ta te . Ihe  
d e p a r tm e n t m ay g ru n t th e  perm it o r license  an d  m ay  re q u ire  th e  
a p p lic a n t to  co n s tru c t an d  m uin liiin  a d e q u a te  fish lad d ers , fishw aya or 
o th e r  m ean s  by w inch fish m ay  pass over, a ro u n d  or th ro u g h  Ihe  dam , 
o b stru c tio n  or d iversio n  in th e  p u rsu it  o f th e  p ro p ag a tio n  o r  sp a w n in g  
process i l  39  2 32  ACI.A 1919. um  « 12 ch 117.SI.A 1949, .m i I  fi ch 
KM SI.A  1971. a m  » 5 i h  21 SI.A  I9H5I

fe H i 10  0 1 0  K isii AND <»AMIC . . 6  10  0 2 0
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f) S « t .  16 10 343. S p e c ia l  a c c o u n t e s ta b l i s h e d .  (ill T h e re  is  e s lu b
I la -. liiil h.s a s|m i ib I  a rrn u iil w ith in  ( l ie  com m erc ia l fu d iiu g  re vo lv in g

lean  I i iiiiJ  Ilit- furecloM ire rs|H-nse u cru u n l 
• (In /W ejiea/rd. § 72 ch 113 SLA  19321
r  I t)  T he ro iii i i i iu iu n tr  m ay e sp c n d  m oney c re d ite d  in  th e  fb ie rlu au re  
i- ip c n se  account w hen  n ecessary  lo  p ro tec t Ih e  s ta le 's  se c u rity  in te re s t  
in c o lla te ra l mi lo an s g ra n te d  u n d e r  AS IK. 10 3(H) — 1C 10 370  o r  In 
il'd rny  rsp rn sc u  in cu rred  d u r in g  fo rec losure p ro ceed in g s a l te r  a  d e ­
lim it hy a n  o b l ig a te d  4 ch 83  SLA I97H, a m  I  72 rh  113 SI.A  I9H2)

S e c . lfl.IO .3M . A d a d o fo tra l io n  o f  fu n d .  T h e  cnm m iaaioner sh a ll  
iiilm im aler Ih e  loan  fond. ( I  I ch  134 SI.A  1973)

S ec . lfl.IO .35S. D isp o s a l  o f  p r o p e r ty  a c q u i r e d  b y  d e f a u l t  o r  
f u re c lu a u ra .  T lie  d e p a r tm e n t sh a ll  diapoae o f  p ro p e rly  acq u ired

• th ro u g h  d e fa u lt  o r forec losure o f  a  lo an  m ad e  u n d e r  A S 16 10 3 0 0  —
| 16 10 370  o r  fo rm er A S 16 10 6M  — 16 10 730 D isposal ah a ll be m ad e

in  a m a n n e r  lh a t  serve*  th e  beat in te re s ts  o f  Ih e  s ta le ,  a n d  m ay  in ­
c lude  Ih r  am o rtiz a tio n  o f p ay m en ts  ov er a  p eriod  o f  y e a rs , b u t m ay no t 
be by leaae I f  I I  r h  7'J S I.A  19851

I S e c . 111. 10.360. D e f in it io n s . In A S 16 III 3 0 0  — 16 10 370
1 I I )  "com m ission" m ean s Ih e  Alualca C om m ercia l F ish e r ie s  E n try
| (o m rn ias io n ;

13) "com m issioner" m eans th e  com m issioner o f  com m erce  an d  eco 
m im ic developm en t;

(3> "deb tor" m e a n s  a n  in d iv id u a l com m ercia l f ish e rm a n  w ho e ith e r  
in itia lly  con lru c la  for a  loan  u n d e r AS 16 10 393 -  16 10 337  or as-

• Homes a loan  a s  prov ided  in  those sections;
44* "d e p a r tm e n t"  m ean s  Ih e iD e p a r lm e n t o f C o m m erce  an d  Eco- 

i iu n i r  D evelopm ent I I  I ch 134 SI.A  1973; am  I  5 ch 63  SLA  1976)

H e v U o r '*  s o ts *  {U o i(< uuw 4 in  1,'roM  fs T s rs n rrs . K iu fu rth s r  d t l i  
l i s t ]  U> * l | i l ia U l lw  Ih r  M i n d  Is rm * m lion *. * r *  AS li l l .M M O

S e c . 16.10.370. S h u r t  t i t le . A S 16 10 300 16 10 370 m ay  be
cited  as Ih e  C om m ercia l F ish in g  l o a n  Act I f  I ch  134 SI.A  1973)

A r t ic le  6. S a lm o n  l l a t c h e r i e a .

S r r l io n
315 K ftflu na l M illio n  flirt!)
3M> R dftona l MMKialioflM 
400 P«nwiU (or m Im on h« lrh rr» ra  
410 l l i» f iK | f l  ke frtf* p rrn a il iw u im f  
4 r0  L W i I k m  ui •  pe rm it 
430 A llr ra lfu n  •unprn«it*n ih irv id it l io n  

ui p r rm fl 
410 KrgutA liim

Serliiia
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f  16 10 3 /5  Fimii a h ii  (Jamic 10 400 1

I  m u  re fe re n ce *  t i n  le g ia la lite  IU I9  Te is jw esrr sod i i s n ia l  A cU  * n j  Ur 
lunJ ifig$ f liid  (H iip a r  ul AS Ih  10.175 autvea 
16 I l l f iW .  utr 1,1, f,9 S I.A 1979 in  Ih r

S e e . 16.10.376. H e g iu n a l  s a lm o n  p la n .  T he com m issioner sh a ll  
d e s ig n a te  regionn of th e  a la le  for th e  purpose  of salm on p ro d u c tio n  
an d  h a v e  developed und u m en d  u h  n ecessa ry  a  com prehensive ualinnn  
p lun  for each  region , in c lu d in g  p rov isions foe liulh public an d  p r iv a te  
non p ro fit h a lch e ry  ay sly h is  Sub jec t to  p lun  approval by lh a  com m ie- 

I ato iier, co m prehensive  sa lm o n  p la n s  a h a ll Iw developed by reg iu n u l 
p la n n in g  tearna co n s istin g  o f  d e p a r tm e n t personnel an d  rap reaerita- 
liv es  o f  (he  ap p ro p ria te  q u a lif ie d  re g io n a l associa tions fo rm ed  u n d e r  
AS 16 ID 360 If  3 ch  161 S I.A  1976; a m  f  3  ch 164 SLA  1977)

S e c . 16.10.360. I te g io n a l  a s s o c ia t io n s ,  la ) T he co m m issio n er 
tdiall uaaiat in  and  en c o u ra g e  th e  fo rm a tio n  uf qualified  reg io n a l aaso- 
riiilu ina  for th e  p u rp o se  o f  e n h a n c in g  sa lm o n  production. A re g io n a l 
a sso c ia tio n  is q u a lif ie d  if  Ih e  co in m isa io n er de te rm in es th a t

1 1 ) i t  ia com prised  o f  a s so c ia tio n s  re p re se n ta tiv e  of com m ercial fish  
i-iiiien  in  Ihe  reg ion ;

13) it inc ludes r e p re se n ta tiv e ., o f  o th e r  u se r  groups in te re s te d  in  
fnd icriea w ith in  Ih e  reg io n  w ho w ish  to  belong ; and

(3 ) it possesses a b o ard  uf d ire c to rs  w h ich  inc ludes no less lliu n  one  
n -p re a e n la liv e  o f each  u se r  g ro u p  lh a t  belongs lo lire asso c ia tio n  

lb ) In Ib is  section  " u s e r  g ro u p "  in c lu d es , h u t is not lim ited  to. sp o rt 
fish e rm en , p rocessors, co m m erc ia l f ish e rm e n , subsistence  fish e rm e n , 
u nd  re p re se n ta tiv e s  u f  local co m m u n itie s  

(cl A q u a lifie d  reg io n a l utiuociutinn, w hen  il licconira s  n o n p ro fit 
co rpo ra tion  u n d er A S III 30 , is  cb tuh liuhcd  us u serv ice a re a  m  Ihe  
u n o rg an ized  lioruugh u n d e r  A S 39 03  0 3 0  for Ihe  purpose o f  p ro v id in g  
su ln ion  en h an ce m e n t se rv ic e s  l l  2  ch  161 SLA  1976, am  I  3 ch  69 
SLA  1979)

N in  e s  TO lIKtUNIONS

C lw d  ip  S la lr  N S C  Ht-ainnul A,|US 2IKS I I  I I .  Hi* W O . WIHS. M 12), S IS  
M il l iu e  A m ’h v A W i. 1*1 M|» No I *'IA /O il il9H2»

S e c . 16.10.400. I V r m i t s  f o r  s a lm o n  h u l i l ie r ie * .  la) T h e  ciiinmiK- 
s in n e r o r a des ig n ee  m ay  iss u e  a  p e rm it, m ihjecl lo Ihe re s tr ic tio n s  
im posed by n ta tu te  u r  re g u la tio n  u n d e r  A S 16 10 400 — 16 10 470, lo 
a  nonprofit co rp o ra tio n  o rg a m re d  u n d e r  AS 10 20, a f te r  th e  p e rm it 
ap p lica tio n  hau  been  rev ie w e d  by Ih e  reg io n a l p lan n in g  (cam . for Ih e  
c o n s lru c tia n  an d  o p e ra tio n  u f a  sa lm o n  h a tch ery

l l l l



t  Mi 10 It Ml A i * * * *  S i a i h i m » 16 10 620

l In* iis-oh Oil lull Ihia. Iiy reso lu tio n , declared  th e re  ih a  need fur llie  
u tilh o rily  tu function , g iv en  il l l i r  H ulhurily  to (u n rlm n  unii ap p o in ted  
Ih-iihiiih lo  se rv e  a s  llie  iHiuid of com m issioner* of lliu  a u tlio rily  T he 
n um tier ol n irm lier*  ul Ih e  hoard  o f  corn in 'M ionrra , Ih e ir  te rm s  uf 
u lfire  an d  Ih e  filling  of vacancies in o ilie r ah a ll he d e te rm in e d  hy 

y r ra o lu t io n  o f Ih e  g o v ern in g  hody u f Ihe assoc ia tio n
te l T he reg io n a l aa lm on en h an ce m e n t a u th o r i ty  h a s  ju risd ic tio n  lo 

n |> eralr in  a ll or p a r t o f lh a  o p era tin g  a ra a  o f  Ihe  in d iv id u a l aaaocia- 
I iiiii oh d e te rm in e d  hy reso lu tio n  of Ihe  g overn ing  body uf Ihe  aarocia  
lio n  I I  17 ch  154 SI.A  11*771 

I
S e c . 16.10.610. T a r  e x e m p tio n . la l  A aa ln iun  e n h a n c e m e n t on 

Ih n n ly  i» e ie m p t  from  pay m en t o f laxea  or a a a e se n itr  .a  fur a  period  of 
2U y ra ra  from  .lu n e  24, 1977 on p roperly  ow ned  hy llie  a u th o r i ty  
w h ich  ih  used  for sa lm o n  en h an ce m e n t purpose* 

th l A ll n h liga tiona  o r l ia h ilitie a  o f a  reg io n a l aa lu iun  e iih au cern e iil 
u u llio rily  re m a in  ila  ow n a n d  a ra  not obligation*  or lia b ili t ie s  o f  Ihe  
h lu tc  I I  17 ch 154 SI.A  1977)

S e c . 16 10.620. P o w e r*  o f  Ih e  a u th o r i ty .  A H u lu io n  en h u iiceu ieu t 
a u lh u r i ly  lia s  Ihe  g en e ra l pow er lo 

I I I  adop t, a l te r  an d  use a  co rpo ra te  ae.il;
I2 l p r r . - r ib e ,  ailopl, am en d  an d  repcu l byluwr,,
13) aue  a n d  sued  in  ila  ow n nam e;
14) ap p o in t officers, a g e n ts  u n d  em ployees m id  vest th e m  w ith  

IMiwers a n d  d u tie s  a n d  lu fix, ch an g e  an d  puy ron i|ien*uliu ii fur Ih e ir  
m  i  vices a s  Ih e  a iil l io n ty  m ay  d e te rm in e ;

tSl borrow  m oney, m ak e  a n d  msue notes an d  o ilie r  ev id en ces of 
inilehtcdueaH  o f Ih e  a u th o r ity  fur an y  o f  i ts  co rp o ra te  pur prates a n d  to
n e iu re  p ay m en t of i ts  o b lig a tio n s hy pledge o f  or lien  on a ll  o r an y  o f
ilir a s se ts , con tractu , rev en u e  a n d  incom e,

| 6I m a k e  an d  execu te  ag reem en ts , con trac ts  an d  o th e r  in s tru m e n ts  
n ecessa ry  or conven ien t in Ih e  exerc ise  of i ts  pow ers a n d  func tio n s, 
in c lu d in g  co n lru c ls  w ith  any  iw raon, firm , co rpo ra tion , g o v e rn m en t 
agency  or o th e r  e n tity ;

171 receive, a d m in is te r  and  com ply w ith  Ihe  condition* an d  r e q u ire ­
m e n ts  u f un  ap p ro p ria tio n , g ill , g ra n t  or d ouu linn  o f p ro |ie rty  o r 
m oney,

Ib l invest in re in v est m oney or funds held  by Ih e  au tlio rily  III olili 
g a llo n s  or o th e r  secu ritie s  o r in v e s tm e n ts  m  w liu li han k *  or tru s t  
Com panies in Ihe  s lu tc  m ay legally  invest funds held  in reserve*  o r 
sink  lug fu n d s or lu iid s not req u ired  fur im uied iu le  d ish u is e m e n l, an d  
in  c o ilil 'ira le s  ol deposits o r tim e  deposits,

19 a c q u ir e ,  h o ld , use, le a s e . Hell or o th e r w is e  d l s |H i s e  o f  p r o p e r ty  o i 
a n y  k in d , te u l ,  |H-riainiil or m ix e d  o r  a n y  in te re s t  in  it .

l i f t

*9

t  16 IU 651) K ish a n u  C a m s  1  . . 2 0  01(1

DO) do a ll ac ta  an d  tilin g s  n ecessa ry , conven ien t o r d es irab le  Ur 
c a rry  o u t th e  pow ers g ru n te d  or im p lied  in  AS 16 III 600  — 16 10 620;

1 1 11 adop t, am en d  an d  rep ea l re g u la tio n s  necessa ry  I t  17 ch  154 
SI.A  19771

f
.Sees 16 10 6511 16 10 720 f-'m herm en s m ortgage  a n d  no t*  p ro

g ra m  /W e/iea/ed, # 72 rh  113 S I.A  19621

Cliuptt-r IG. KifllttVieu Experim ental lab o ra to ry .
i

'  //fepeafeif, 4 ''9  ch 132 SI.A  196*1

C hapter 20. Conuervation and Protection of 
Alaakun Wildlife.

A r t ic le
1 S late lla m e  K O ugc. I l l  I l i  20 O ld  14 20 0*01
2 W alrue Islands S U U  < ia*M  t ta n d u a ly  I I I  IS SO 0 *0  IS 20 1401
J M rN n l H ire r  S u b  l la m a  Sanctuary I I I  IS  20 ISO 10 20 1701
4 Endangered Species I I I  Ih 2 0  1*0  16 20 2101 
6 S ta le Hanes Areas H9 IS 20 TOO 16 20.7*01
5 Kiati and (ram s G rilica ! I lc l i i la l  A lra a  I I I  IS 20 MSI IS 20 6*01

A r tic le  I. S t a t e  f r a m e  H e fu g e a .

Srrtfem 
ID  IrT t f la ln llv c  ir c u t f l i l t l iu i  
211 Vuryas*
30  fM u ftfl*  r« t« M if lh rd
3 2  I ’ f l l i r x f  l l a y  M a la  S lu t *  K r (

itgS
.14 M rn tW n h a ll W c IU ih I .  S l a U  fSaiiMr 

Using*
.11 i StU4lns F la U  S U Ir  Refuge
3H T r*4 in g  lUy trials Cams Refuge

Section
39 C fc a im t'a  ► wW M ig ia U fy  W n lt f

fowl Ra-fugi-
4 0  Kc | u I j I iu 4U
60 M u lt ip le  I ■ml um 
b O  S u b s n t M i o n  u l  p l a n a  « im I  

irons
70 K « la lw f iih i|)  lu  other lawa 
00 D e fin itio n *

O p la ta o a  a t  a l la rn a y  g e n e ra l f u r  
a dtacuaiuan of Ike  s u lh u f t ly  u f Ike  IW 
partm en l u f N a luca l Reauunra and ll ie

llaparlinenl of h d i  and Game, a s  Nu 
m a te r 8. IMS Op A lly  Gan

S e e . 16.20.010. l e g i s l a t i v e  r e c o g n i t io n .  T in; le g is la tu re  recog- 

lure*  th a t
I I )  Ih e  Hlote Inis ju r isd ic tio n  ov er a l l  f ish  a n d  g a m e  in  lh a  a ta te  

excep t in  tho se  a re a s  w h ere  it ho* a s se n te d  lo  federa l con tro l;
121 Ih e  s to le  h a s  nol a s se n te d  Ut fe d e ra l co n tro l o f  fish  an d  g a m e  lit 

th o se  a re a s  w hich  w ere se t a p m t a* N a tio n a l H u d  an d  W ildlife K ef 
ugcu w hile  Ih e  alHte w as a  U m li-d  S lu le *  te r r i to ry .

I I I



Svc. 16 20 DIM) l e g i s l a t i v e  f in d in g s .  Tin? leg iah ilu re  le to g n u e s  
lli.it

I I I  llii' W u ln n  Is lan d s  a rc  Ih r  suilr re n is iiu iig  p lu te  in I lir  n ls le  
w here  w u ltu se s  a n n u a lly  h au l u u l on  la n d  an il a ll  s im ila r  "h a u lin g  
gCyumls" in  I h r  a la l r  w h u h  w rre  fucm erly  u l ih / r d  liav r  Iw en shan - 
itiin rd  hy w alru itra  d u e  lu  r x r r a a r 'e  ino lca tu tiun  a n d  d a u g h te r ,  

f.!l Ih r  W alrus In lands a re  u n in h a h ilrd , an d  I h r  w aliu iira  fie tp ien l 
m g llir in  a re  mil r e q u ire d  hy I h r  b lu le  for m iIin in Ic iiic  u li l i ia l in n ,

l.ll I h r  W ulrus In lands h av e  g r r a l  in i|M irlunrr ua a i r l i r a t  fur Ihe 
I 'n rilic  w a lru s  frum ( Aie s ta n d p o in ts  u f co n se rv a tio n . m ie iilific  value, 
an d  lu u ria l in lr r e s l ;

I I I  I h r  D e p a rtm e n t o f  N a tu ra l R esources lira  ta k e n  a p p ro p ria te  
iii'liun  lo  ach ieve  t r a n s fe r  o f  till*  in  Ih e  W nliua  Inlunda lo I h r  a la l r  
I f  I ch I IS  SI.A  I M ill

S ec . 16 20.100. I 'u r p o e e .  I l i a  p u rp o se  u f AS Hi 2 0 II1HI
11)2(1 140 ia lo  p ro tec t th e  w a lru ses a n d  o th e r  g am e  on I h r  W alrus 
In lands I t  I ch 115 S I.A  I960)

S e c . 10 2 0 .110. S a n c tu a r y  e s ta b l is h e d .  T hu follow ing lan d  areuu 
in  llrm lo l Day an d  ad jacen t s ta le  w a le ra  a re  eH lahliahed aa  a  s ta le  
gom e sa m tu u ry  lu lie k n o w n  aa  ih e  W alru s  Is lan d s S lu te  ( ia in e  S a n c ­
tu a ry  

I I I  Hound Iblund,
12) C rooked Iblntid,
13 1 H igh Ini.mil,
I II S u m m it Is lan d ,
ISl T he T w ins;
161 lilach  Hock If  2 ch 115 SI.A  1961)1

l
S e c . 16.20.120. A u th o rity  lo  a d m in iste r . T h e  Imi,iiiIs m ay adopt 

leg u h ilio n s  g o v ern in g  e n try , d ev e lo p m en t, co n stru c tio n , h u n tin g , 
fish ing , an d  a ll o th e r  u se s  o r a c tiv itie s  nol in  conflict w ith  AS 
I6  2 'i IdO an d  Hi 20 I tO  for th e  purpoae  o f p re se rv in g  Ihe  n a tu ra l  
h a b ita t an d  th e  fi.di a n d  g am e  of th e  W alru s  Is lan d s S ta le  (fam e 
S a m tu u ry  I t  d ch  I IS  S I.A  I960 , am  t  26 ch  206 SI.A  1976)

S e c . 16 20.190. M u lt ip le  u se . O il und  in iiii'rn l eu p h o n iu m  an d  de- 
velopinenl in |N -rnulled  nil Ih e  W .ilrus Is la n d s  S lid e  lla i i ie  S n n c lu a ry  
•n niTurilauce wi t h s lu le  or led eru l law n u n d  re g u la tio n s , subject lo  Ihe 
liim lu lio n s ul AS 16 20 Ml) an d  lo  a d d itio n a l liin il.ilinnn  jo in tly  deter- 
m ini d liy th e  r iiu iu tih s iiin rr o f n a tu rn l  re so u n  ea an d  Ih e  eom inibniuner 
nf fibh um l gam e to  iin .su re  co m p atib le  m u ltip le  lan d  iim - prucllcea. I t  i  
t h  115 SI.A  I961H

t

o

II

t  16 20 MO KlSII ANU itAMK f .1160

S e c . 16 .20 .MO. H ale  a n d  le a s e . I.an d  in  th e  WalniH Islands S ls lv  
I ia in e  S a n r lu a ry  m ay nol he so ld  ll  m ay  lie Iras i'd  only as m in e ra l 
land  a s  a u lh n r i ie d  in reg u la tio n s  of Ihe  D ep artm en t of N a tu ra l He
n o u n e s  (f  6 ch  116 SI.A 1000)

I
A r tic le  3. M cN eil ( l iv e r  S ta le  D a m n  S a n c tu a ry .

Hffliim
1641 S am  tu m p  r« lw l* lit  )n )
I  J ll A p p lic a b il i ty  o i i r i lw i  In w a ll

1 See*. 1 1 .20. 1 10 . S a n c tu a r y  m ta b lU h e d .  T h e  folluw ing dcacribcfl 
a i r a  a n d  ad jacen t s ta le  w ale ra  a re  es lu b h slied  aa  a s ta le  gam e s a n c tu ­
a ry  lo bo know n a s  th e  M cN eil R iver S la te  G am e S an c tu ary ;

llc g in n in g  a t  Ih e  N E  co rn er o f  Section  13, T  12 S  R 30  W, S  M , 
w esterly  a long  Ih e  seel ion lin es  to  Ih e  N W c o m e r  o f  Section  10, T  12 S  
it  30 W. S  M . th en ce  so u th e rly  a lo n g  Ihe tow n sh ip  boundary  to th e  
SW  co rn e r o f T  12 S  H 90 W. 8 M . th en ce  w esterly  along th e  n o r th  
b o u n d ary  o f T  I 3 S H 3 I  W. S  M . lo  th e  N W  corner o f T  13 8 R 31 VV.
S  M . th en ce  w es te rly  a long  ih e  n o r th  b o u n d ary  o f f  13 S  H 32 W,
S  M , lo  th e  N W  corner nf T  13 S  H 32  W, S  M , th ence  aou lherly  along 
Ih e  weal Im u u d sry  u fT  13 S  R 32 W, S  M , lo Ihe  SW  corner o fT  13 S  R 
32 W, S  M , th en ce  so u th e rly  s lo n g  Ihe  w est b o u n d ary  o f T  M 8  R 32 
W. S M . to Ih e  SW  co rn er o f Section  30. T  M  S  R 32 W. S  M . th ence  
e a s te rly  a lo n g  th e  auction lin es lo  Ih e  S E  co rn e r  u f  Section  27. T  14 S  R 
32  W, S  M , th e n c e  n o r th e rly  s lu n g  Ih e  sec tiu n  lin es lo  Ihe  N E co rn er 
u f S ection  15, T  M  S  K 32  W, S  M , th ence  e a s te rly  along lh«  section  
lin es  In Ihe  e s s l  boun d u iy  o f T  M S  R 32 W, S  M , th ence  n o rth e rly  
slo n g  th e  e a s t  b o u n d ary  o f T  M S  It 32  W, S  M . lo  Ihe N E  co rner o f T  
M S  K 32  W, S M  , ih e n re  e a s te rly  a lo n g  th e  ao u lh  boundary  o fT  13 S  
It .‘II W. S  M . to th e  S E  co rner o f T  13 S  R 31 W, S  M . th ence  n o rth  
e ily  a lo n g  Ih e  e a s t  b oundary  o f T  13 S  H 31 W. S  M.. to Ih e  N E  corner 
of Section  2 t ,  T  13 S  R 31 W, S  M . th e n c e  e a s te r ly  afon^ "He section  
lilies lo  Ih e  S E  co rn e r  o f S ection  16. T  Id  S  R 30  W. S M .  th ence  
n o r th e rly  a lo n g  th e  sccliun  tinea to  Ih e  N E  c o rn e r  of Section  4, T  13 S  
R 30  W, S  M , th e n c e  e a s te rly  a long  Ih e  aou lh  boundury  of T  12 S  R 30 
W, S  M , to  Ihe S E  co rn er n f T l 2 S R 3 0 W , S M ,  th en ce  e a s te rly  a lo n g  
th e  aou lh  b o u n d a ry  o f T  12 S  R 29 W, S  M . lo  Ih e  sh o re lin e  of H orse 
shoe  Cove located  in  Section  32, T  12 S  H 29 W, S  M , Ihence n o r th ­
e rly , w este rly , a n d  n o r th e rly  a lo n g  Ih e  lin e  o f  m ean  h ig h  tid e  lo  th e  
po in t n f  b e g in n in g  (I  2 ch 11)0 SI.A  IM 7 ; um  t  15 ch 71 SI.A 19721

f - i i l l lo r 'a  m ot+i S ec tion  I. ch  IIMf. ao lh a l  ihcw H M u r c c i  m i ) '  l «  p fc M f« « 4  
« S U  1*67 . p r v v i& i  “ I 'U H H X i t  T h #  k |  foe • c ir n t i f t c .  n l h H l f  > n I  
i t l t l u f i  in  U m l*  m  H im  A d  u  p fu t id c  foe p u ip a a  ra  "
Ih r  prnnaiH rnt pm iac lion  *•! Itfow n bear l.o g fo f* l lv c  CsUfury re p o r t*  tut tr  
and o lh r r  w ild life  population am i I h n r  v» |».r! an ch 71. S I A  I §72 IIK 'SSU JA3 a n  
ta l l ia l i i ta l m  th# araa o f the M c N n l R iver I I I  M< 1972 llooaa J o u im I, p HMt
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( Im p lc r  35. I'rcdw lory  Anim uls.

b e rtln N
'JiMI I 'm  "i l ' |  <!• |i« llin ri» l«  and

id In t mlmlr »#<r»•» »ra

r
.Vri i  (6  .75 HID 111 JS IHU L'mployinent o f  hun ters am  I liap/m rs  

la xup /ire .u  p m la lo ry  animals, bounties on wolverines, wolves, coy 
iilr.i, am i h im  seals, IUciwalcd, I 29  ch I.'I2 S I.A  I9H4 /

( i n '.  16.15700  tli* / u l  p o i io n  b y  d e p a r tm e n t*  a n d  o th e r  ( t a l e  
a g e n c ie s . A d e p a r tm e n t, o th e r  a la le  agency  or p e iaon  m ay  nu t uae 
poison lo  k ill p red a to ry  a n im a te  w ith o u t fin d  o b ta in in g  th e  w r itte n  
consen t o f Ihe  ap p ro p ria te  board  I I  I c h l U S i . A  ItttiH, s i n k  2i)cli2(M i 
SI.A  I!I76I

Uliu|iicr 40. Commercial Uae of Fiali und Game.

K**rll<»n B a c lW *
10 IIi»p« iI»uh  iA »u i|ilua  ImiITmW 70 &*W ui r w i I

nitmk •■#!» 70 9»&>rmi*lMtfi ir i | im « d

( ' r i i n  r r U r r n r r i  Km •!« finU nm * 
• ^ l o k l r  ia  l l i i *  4 l»«a|»4r». a *  AS 
14 US 940

H er. 10.40.010. M ia p o a ilio n  o f  s u r p l u s  b u f f a lo  a n d  m u a k  o x e n . 
W henever il  ia d e te rm in ed  by th e  d e p o rtm e n t th a t  a su rp lu s  ex ia la  in  
th e  h e rd s  u f  bufTaln an d  m uak oxen  u n d e r ita co n tro l, Ih e  d e p a r tm e n t 
m ay . u n d e r reg u la tio n s  adop ted  by  h , g ra n t th e  au rp lu a  o r  p o rtio n s u f 
it to  persona, g ruups, aaaocia liona , p a r tn e rs h ip s , o r co rp o ra tio n s for 
Ib e  p u rpose  of ra is in g  a n d  b reed in g  th e  a n im a ls  aa  dom estic  stock  for 
co m m ercia l p u rposes, o r for sc ien tific  a n d  ed u ca tio n a l pu rp o ses A 
peraon, g roup , associa tion , p a r tn e rs h ip , o r co rp o ra tio n  m ay  receive  
a n im a ls  on ly  a f te r  p rov ing  to  th e  sa tis fac tio n  o f  th e  d e p a r tm e n t 

I I I  in te n t lo  ra ise  an d  b reed  Ih e  a n im a ls , und
12) possession  of fiu ililiea  for m a in ta in in g  Ihe  a n im a ls  und er | m is i 

liv e  in n lro l ik I eh  Ifi SI.A  1962)

( n l ls l r f g t  r r f r r f n i t i  IS Am  Ju i 
2«l. Kt«Ji and l«am r. ft M l

S e c . 10 <0 020. S a le  u f  m e a l .  T h e  sa le  o f  buffalo or n ...«a  oaen  
m e a t re su ltin g  from  Ihe  s la u g h te r  of a n im a ls  ob ta in ed  u n d o r AS 
lli  40 010, or th e ir  offspring is a u th o r iz e d . l |  2 ch 16 SI.A 1902)

S e e . I0  4OO7O I n fo r m a t io n  r e q u i r e d .  I  be  rec ip ien t o f a n im a ls  
I o b ta in ed  under A S 16 4 0  0 1 0  a h u l l  fu rn is h  Ih e  d e p a r tm e n t lh a  in fo r ­

m a tio n  Ih e  d e p a r tm e n t re q u e s ts  r e g a rd in g  th e  s ta tu s  o f  th a  a n im a ls  
or th e ir  o flsp rm g  l |  3  ch  16 S I.A  10821

C b lla U ra t  »«(tientim  ,14 f . 'J H .
I  19 f« **q , /

%9 CEittplcr 43. ftetfulaiion o f Entry into Alaska 
Commerciul Fisheries.

A f i i t U
I Alaska C-ofnnMfdil fttahriiH  Emily (!o«imiM«4i fftft 14 19010 — 14 49 130)
7 E n try  I 'a rm it  HyaUm <11 14 49 140 -  14 49 149)
9 In it ia l l»»uaa<« mi E n try  P a rw iU  fftft 14 49 200 -  14 49 270)
4 M u f tH M  to  <VtinsUMi Nuftkb«r mi E n try  ParM ila  l i f t  14 49 240 — 14 49 990)
6 E doca liM i.il E n try  P e rm it*  l i f t  14 49 940 -  14 49 9*11
6 Hftacial lla rvaa t A ia a  E n try  P e rm it* f ft f  14 49 400 --  14 49 440)
7 f ia n a ra l I W m o m  l | |  14 4.1 M O  I4  49 4V0)

U g le la U v *  h le to ry  re p o r t* .  Eor 
Itu u M  Keaooicee C a a u n llto * " 1 - 0  'a
n m u ilK M  w i l t  ch 19, 61 .A 1873 IS4.8 
CM IIB I2 6 a s » 6 l. * * *  1913 l lo u o o J o u n t l.

p MU. fa* Senate a **c i« l liaacautto* on 
Emhartee 1*1 U r a f I " ta u t, aaa 1*73 Senate 
ia o n a a l Supplement aa IS

N O TE S  T U  IIE C IH IO N S

t  'o n a lllu U a a a llty .  T tie  enter caaliK  
liia ia  ol lh a  L im ite d  E n try  A c t vrolato n f i  
l l i . c  I  3, a rt V I II .  »a< I  I .  a r t  I, a l lha 
Mala canaOtulwa State •  O a lruohr. Sop 
C l Op No 7101 iK il#  Nua 6336. *3731. 
661 I 'M  11*4 l ia M l .  appeal dtomtaaed. 
<61 I I  B 1301. 106 8  C l 2378, at I .  Ed 
M  333 l l l~ 4 l  

A d ja d k a to e y  eeap a n la g *  ad u r n U  
e la n  d r r 1- 1— * — ( T m c lw )  at adaamia 
l , a n .a  arraca cannot h r  caaalcuad to  a lie n  
an adjodicatocr r *o |n i i in x  o f a u M n o r  
Clal fw h rnaa  a a lrjr c w i w a n a  d « i.K > " 
a lte r lh e  lim e  lim ll tor rcccinauterallnn. 
a h n h  la a  ceeral ia l lo "  o< Ihe m e n U o f an

adpidrcatory drciaron h r  tha aarna ag ra . r. 
haa arpcred in  lha ahaaaa* ad a A *4 n a  ad 
i* » d  varian t fM fU f t l  • *  c lk * f  t,r '
c u m u w c  M o a n  v 8toto. Caaa F la h a r 
to* E n try  Comm a. Sop C l Op Na SS78 
(P ita Na 19M1. 4» * r M  1*3  i lP S t l 

C lto d  m  State. H  3  r. Kagtoaal Ago* 
cu ttu ra  Aaa'a *  Ataa. Bop C t f tp  Ha 
I I S *  ( f i le  Noe M * * .  6086. I t  f i t . . 0d * 
P Id  303 116*31, ttoee v C im m a n U I I n h  
a iM e C a lfy  Comma, Sop C t Op Na 
26IS  i t i t c  No 63*11. 6<7 P Id  164 II8S 3I, 
Johns v Ceiameeeial Eiaharra* Eatcy 
C om n.n . .Sop C l <V  Na 2*31 lE ila  Na 
1381, 683 P M  J3< 118*61

C o lla te ra l re fe ren ceo  .I0A C J S .  
t-iah. I  U  el ari|

167



C h a p t e r  5 2

AN ACT

Relating co the caking of fiah and gam* for subsis- 

Canca and paraonal use: and providing for an effec- 

civa dace.

Section 1. AS 16.05.231(a)(6) la amended co read:

(6) classifying as commercial fish, spore fish, personal 

use fish, subsistence fish, or pradators or ocher cae.egories assenciai 

for regulatory purposes}

Sac. 2. AS 16.05.251(a) is amended by adding a new paragraph co read: 

(12) regulating commercial, spore, subsistence*. and personal 

use fishing as needed for Che conservation, development, ana utilisa­

tion of fisheries.

Sec.. 3. AS 16.05.251 is amended by adding new subsections to read:

(d) Regulations adopted under (a) of this section must, con­

sistent vich sustained yield and the provisions of AS 16.05.253, 

prevtte '« fair and reasonable opporcunicv for the caking of fishery 

resources by personal use, sport, and commercial fishermen.

(o) The Board of Fisheries shall establish criteria Cor the 

^location of fishery resources among personal us«, sport, and coimer- 

ci*l fishing. The criteria may, ns appropriate to particular alloca­

tion decisions, include factors such as

(1) the hircory of each personal use. sport, and consncrciaL

^isheryi

(2) the number of residencs and nonresidents who have
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Chapter 52

participated in each fishery in chc pasc and che number of resident* 

and nonresidents who can reasonably be expected to participate in the 

future;

(3) che importance of each fishery for providing resident* 

the opportunity to obtain fish for personal and family consumption;

(4) the availability of alternative fisheries resources;

(5) chi importance of each fishery to che economy of the

state;

(6) che importance of each fishery to che economy of the

region and local area in which che fishery is located;

(7) che importance of each fishery in providing recreation-
p

al opportunities for residents and nonresidents.

* Sec. <*, AS 16.05.255(a) is amended by adding a new paragraph to read:

(10) regulating sport hunting and subsistence hunting aa 

reeded for che conservation, development, and utilization of game.
9

* Sec. 5. AS 16.05.255 is amended by adding a new subsection'to read:

(d) Regulations adopted under (a) of this section shall provide

chac, consistent with che provisions of AS 16.05.258, the caking of

moose, deer, elk, and caribou by residents for personal or family 

consumption has preference over taking by nonresidents.

* Sec. 6. AS I6.CS is amended by adding new sections to read:

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME, 

(a) The Board of Fisheries and che Board of Game shall identify the 

fish stocks and game populations, or portions of stocks ^nd popu­

lations, chac are customarily' and traditionally used for subsistence 

i:. each rural arc* identified by the boards.

(b) The boards shall deiarnine

(1) vr.ac portion, if ar.y, of the stocks and population* 

identified under (a) of this section can be harvested consistent with

:! SCS CSHB 288(Res) am 5 ■ 2 -



•uatained yield; and

(2) how much of ch# har\useable portion Is n«#d#d co pro­

vide a r*ason#bl# opportunity co satisfy ch# subsistence us«s of chos# 

•cocks and populations.

(c) The boards shall adopc subsisc#nc# fishing and subsistence 

hunting regulations for #ach scock and populacion for which a harvesc- 

abls portion is determined co exist und«r (b)(1) of chis saccion. If 

ch# harvestable porcion is noc sufficient co accommodate all consump­

tive uses of the stock or populacion, but is sufficient to accoomodate 

subsistence uses of the scock or population, then nonwasceful subsis­

tence uses shall be accorded a preference over ocher consumptive uses, 

.and the regulations shall provide a reasonable opportunity co satisfy 

Ch# subsistence uses. If the harvestable portion is sufficient co 

accommodate the subsistence uses of the scock or population, chen the 

boards may provide for ocher consumptive uses of the remainder of ere 

harvestable porcion. If it is necessary co rescricc subsistence 

fishing or subsistence hunting in order co assure sustained yiald or 

continue subsistence uses, chen the preference shall be limited, and 

Ch# boards shall distinguish among subsistence users, by applying che 

following criteria^

(1) customary and direct dependence on the f*Tsh scock or 

Same populacion as che mainstay of livelihood;

(2) local rcsidoncyi and

(3) availability of alternative resources.

(d) The boards may adopc regulations consistent with chis scc- 

c*on chat authorize taking for nonsubsiscence uses a scock or popula­

tion identified under (a) of chis section.

(«) Fish stocks and game populations, including bison, or 

Portions of fish scocks end gemu populations, noc identified under (a)

-3- SCS CSHB 288(Res) am S
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Chapter 52

of this section ouiy be taken only under nonsubsisccncc regulations

(f) Taking* authorized undar chia section arc subject tc

able regulation of seasons, catch or bag limics, and method*
* and

meana. Takings and uses of resources authorized undar this section 

are subject to AS 16.05.831 and AS 16.30.

* Sec. 7. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.261. NO SUBSISTENCE DEFENSE. In a prosecution f0r 

ch* caking of fish or gam* in violation of a statue* or regulation, [t 

is not a defense that th* caking was done for subsistence us**.

* Sec. 6. AS 16.05.330 is amended by adding a new subsection to read:

(c) Th* Board of Fisheries and ch* Board of Came o&y

regulations providing for th* issuance and expiration of subaiatene* 

permit.* for areas, villages, communities, groups, or individuals m  

r.redod for authorizing, regulating and monitoring ch* subsisttnci 

harvest of fish and game. The boards shall adopt ch«s« regulation* 

when the subsistence preference requires a reduction in the harvese of 

a fish stock or gem* population by nonsubsister.ee users.

* Sec. 9• AS 1 6.05.940(22) is amended to read:

(22* "subsistence fishing" means the caking of, fishing for, 

or possession of fish, shellfish, or ocher fisheries resource* by * 

resident domiciled in a rural area of che scat* for subsistence ua«» 

with gill n«t, sain*, fish wheel, long line, or ocher means dafinad by 

ch* Board of Fisheriest

* Sac. 10. AS 16.05.940(23) is amended co read:

(23) "subsistence uses" mesns ch* nonconmarcial. customary 

and cradicicnal uses (IN ALASKA) of wild, renewable resources by » 

resider.r domiciled in a rural area of che scat* for direct personal or 

family consumption aa food, shelter, fuel, clothing, tools, or crsa*' 

porcation, for ch* making and selling of handicraft articles out



aenadibl* by-produccs of fiah and wlldlif* resources taken £or par- 

jonal or family consumption. and for ch* cuscomary crada, barter, or 

•haring for personal or family conaumpcionj in (FOR THE PURPOSES OF] 

this paragraph, "family" maana (ALL] parson* related by blood, oar- 

•riaga, or adopcion, and a (ANY] parson living in (WITHINJ ch* housa- 

hold on a panoantnc bakisi

* Sac. 11. AS 16.05.940 is amandad by adding new paragraphs co read:

(28) "domicila" means che crua and permanent homa of a 

parson from which ch* parson has no prasanc intention of moving and co 

vfaich ch* parson incands co return whanavar cha parson is avayi domi­

cil* may b* provad by praaancing evidence acceptable co ch* boards' of 

fisheries and gamai

(29) "fish scock" means a species, subspecies, geographic 

grouping or ocher category of fish manageable as a unic;

(30) "gam* populacion" means a group of game .Animals of a 

aingl* species or subgroup manageable as a unic;

(31) "personal use fishing" means ch* cuking, fishing for. 

possession 'of finfish, shellfish, or ocher fishery resources, by

Alaska residoncs for personal us* and noc for s«rl* or barcar, wich 

till or dip nee, seino, fish wheal, long line, or ocher means defined 

by ch* loerd of Fisheries:

(32) "rural area" means a community or ares of che scaee in

which ch* noncommercial, customary, and cradicional use of fish or

jsoe for personal or family conaumpcion is a principal characteriseic 

°* Ch# economy of che community or ore.u

(3 3 ) "subsistence hunting" me.ins che caking of, hunting for.

0 1 Possession of game by a resident domiciled in a rur.il area of the

Jtac* for subsiscence uses by means defined by ch* Board of Com*.

* S"c* 12. AS 16.05. 25 Kb), 16.05.255(b). and 16.05. 257 are repcnlcd.

.3. SCS CSHB 288 1 Res) am S
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THE LEGAL CONTEXT

I. FEDERAL REGULATION OF NATIVE HUNTING AND FISHING
RIGHTS
Federal efforts to regulate Alaska Native hunting and fishing rights can be 

placed in one of two categories: international treaties governing wildlife resources; 
and preemptive statutory regulations governing those resources.

A. International Treaties
The United States has adopted a number of treaties whose purposes are to 

protect migratory wildlife. Some of these enactments have provisions which control 
the hunting and fishing rights of Alaska Natives. The most important are as follows:

1. Migratory Bird Treaties
The United States government is presently signatory to four migratory bird 

treaties. Those are the British/Canadian Treaty (Art. II, Treaty of December 7, 1916, 
39 Stat. 1702, TS 628); the Mexican Treaty (Art. 11(c) and (d), Treaty of March 15, 
1937, 50 Stat. 1311, TS 912); the Japanese Treaty (Art. Ill (1X3), Treaty of Sept. 19, 
1974, 25 UST 3329, TIAS 7990); and the Soviet Treaty (Art. III(c), Treaty of Oct. 13, 
1978, 29 UST 4647, TIAS 9073). Because of rapid and substantial policy changes, the 
treaties are often inconsistent with respect to the provisions relating to the hunting 
and fishing rights of Alaskan Natives. Generally speaking, the British/Canadian and 
Mexican treaties prohibit Alaskan Natives from hunting migratory game birds; the 
Japanese treaty permits Eskimos and Indians to hunt for their own food and clothing; 
and the Soviet treaty, the most liberal of all, permits Alaskan Natives to hunt for their 
own nutritional and essential needs. Id .

2. The Fur Seal Convention
This convention, signed in 1957 by the United States, Japan, the Soviet Union, 

and Canada, prohibits open-sea hunting of North Pacific fur seals and establishes a 
harvesting and profit-sharing arrangement between the four nations. Interim 
Convention on Conservation of North Pacific Fur Seals, Oct. 14,1957. This "interim" 
treaty, repeatedly extended, has received notoriety because it is the source of the 
government’s involvement in the Pribilof Island seal harvest.

3. International Whaling Convention
The convention establishes the International Whaling Commission (IWC) and 

empowers it to regulate the taking of whales. Convention for the Regulation of



Whaling, entered into force November 10,1948 (62 Stat. 1716; TL'iS 1849); amended 
effective May 4,1959 (10 UST 952; TIAS 4228). In 1977, the rWC placed an absolute 
ban on the taking of bowhead whales, an endangered species. Responding to the ban, 
Inupiat Eskimos managed, through litigation and political maneuvering, to convince 
the IWC to replace the 1977 ban with a limited bowhead harvest quota for Alaskan 
Natives.

Pursuant to the revised regulation, whaling by Alaskan Natives is now 
governed by the Alaska Eskimo Whaling Commission. This body was formed with the 
support of the North Slope Borough and represents each of the nine affected whaling 
villages - Wales, Kivalina, Point Hope, Wainwright, Barrow, Nuiqsut, Kaktovik, 
Gambell, and Savoonga.

4. The Polar Bear Convention
The Polar Bear Convention was signed by the United States, Canada, 

Denmark, Norway, and the Soviet Union. Convention for the Conservation of Polar 
Bears, entered into force Nov. 1, 1976 (27 UST 3918; TIAS 8409). It generally 
prohibits the taking of polar bears but permits Alaskan Natives to take some of the 
animals for limited purposes.

B. Pre-emptive Statutes
A second major set of federal statutes are those which pre-empt the State of 

Alaska from regulating specific species of fish and wildlife. Four major statutes fit 
this category: the Reindeer Industry Act of 1937; the Marine Mammal Protection Act 
of 1972; the Endangered Species Act of 1973; and the Alaska National Interest Lands 
Conservation Act (ANILCA) of 1980.

1. The Reindeer Industry Act
The Reindeer Industry Act, passed in 1937, directed the Secretary of the 

Interior to acquire non-Native-owned deer, to distribute them to Natives, and to 
prevent future alienation of deer to non-Natives. Act of September 1, 1937, 50 Stat. 
900 (25 U.S.C.A. $S 500 et seq.). It also established a revolving loan fund to finance 
the reindeer business and permitted the Secretary of the Interior to delegate the 
running of the program to Native organizations. The purpose of the statute was to 
establish a reindeer herding industry under Native control.

2. The Endangered Species Act
The Endangered Species Act (ESA) was enacted in 1973. Act of Oct. 21, 

1972, 86 Stat. 1027, Pub. L. No. 92-522, as amended (16 U.S.C.A. $S 1531 et seq.). It 
directs the Secretaries of Interior, Commerce, and Agriculture to determine what



species are "endangered" or "threatened." It then directs the Secretaries to take 
appropriate action to remedy the situation.

The Act, which pre-empts any inconsistent state law, contains a subsistence 
exception. Under this exception, Native as well as non-Native subsistence uses by 
rural Alaskan residents are not subject to the ESA. The exception permits takings 
primarily for subsistence purposes and includes a provision for the non-wasteful sale of 
authentic Native articles, handicrafts, or clothing.

3. The Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) was passed in. 1972. Act of Dec. 
28, 1973, 87 Stat. 885, Pub. L. No. 93-205, as amended (16 U.S.C.A. $S 1531 etseq.). 
Although prohibiting the taking or importing of all marine mammals, the Act does 
contain a somewhat broad exception for Alaskan Native subsistence uses. As 
amended in 1981, the MMPA permits Alaskan Natives who dwell on the coast of the 
North Pacific Ocean or the Arctic Ocean to take marine mammals for non-wasteful 
subsistence purposes, including the creation of authentic Native handicrafts or 
clothing.

As amended in 1981, the Act also prohibits enforcement of all state laws 
relating to the taking of marine mammals but requires that the federal government 
transfer enforcement back to states meeting certain enforcement requirements. This 
exception specifically requires the State of Alaska to incorporate detailed marine 
mammal subsistence protections into its fish and game statutes and regulations as a 
prerequisite for return of jurisdiction over the regulation of the taking of marine 
mammals. Of some interest here is that the statute indicates that should the State of 
Alaska resume jurisdiction over marine mammals, the subsistence exception 
enforcement currently limited by federal law to Native Alaskans would be broadened 
to include all rural Alaska residents.

4. Title VIII of the Alaska National Interest Lands Conservation Act

The Alaska National Interest Lands Conservation Act (ANILCA) is perhaps 
best known for its massive land withdrawals and the creation of an integrated set of 
national parks and wildlife refuges. Act of Dec. 2, 1980, 94 Stat. 2371, 2422. Less 
well known, but perhaps of more immediate importance to Alaskan Natives, is Title 
VIII of th''* Art. Pub. L. No. 96-487 (16 U.S.C.A. $S 3111 et seq.). This title provides 
significant protections for the subsistence rights of rural Alaskan Natives. It also 
protects subsistence uses of non-Natives who live in rural areas.

By its terms, Title VIII is intended to carry out the subsistence-related policies 
and to fulfill the purposes of the Alaska Native Claims Settlement Act. It is in many 
senses a "settlement" of the Alaskan Native aboriginal hunting and fishing claims



which were extinguished by that Act. Yet, unlike many such settlements, Title VIII 
does not afford Alaskan Natives off-reservation or other exclusive rights to hunt and 
fish. In place of such exclusive rights, Title V III establishes protections for 
subsistence uses for rural Alaska residents, Native and non-Native alike.

Title VTQ is important for four major reasons. First, it establishes an absolute 
priority for subsistence uses over all other competing consumptive purposes. Second, 
it guarantees subsistence users access to fish and game on federal land which would 
otherwise be closed to hunting and fishing. Third, it requires federal land managers to 
incorporate subsistence uses in their land use decision process. Fourth, it establishes 
an administrative structure which could potentially serve to increase the 
representation of Alaskan Native interests in fish and game management.

Priority

The priority for subsistence uses can be found in Section 804 of Title VIII. 16 
U.S.C. $ 3114. That section states that "Subsistence uses shall be accorded priority 
over the taking on such lands [public lands] of fish and wildlife for other purposes." 
The preference, although absolute, has two important qualifications. It only applies to 
subsistence uses on federal "public lands" as that term is defined by ANILCA and it 
does not limit non-subsistence uses in the absence of some need to conserve or 
preserve the biological resource. Id. "Rural Alaska residents" are entitled to the 
priority when they engage in "customary and traditional" subsistence uses. 16 U.S.C. 
S 3113. Of course, the continued viability of fish stocks or game populations is of 
paramount importance under the federal law, and protection of those stocks or 
populations has in that sense a "priority" even over subsistence uses.

Access

The access guarantee of Title VIII is similarly straightforward. Section 809, 
16 U.S.C. S 3119, requires that the United States provide "reasonable access" to 
resources used for subsistence purposes which are located on public lands. Id. This 
section permits Alaskan Natives to hunt and fish on lands which would otherwise be 
closed to these activities and may place some restraints on land use decisions by 
pertinent federal agencies.

Land Use
The provision requiring that land use decisions take into account subsistence 

uses can be found in Section 810 of ANILCA. 16 U.S.C. $ 3120. The section consists 
of two parts: The first requires studies and evaluations of subsistence uses. The 
second requires detailed findings which incorporate subsistence uses in land use 
decisions if the federal agency finds that the land use decisions might "significantly 
restrict" subsistence uses. Id.



Structure
Section 805(a) of ANILCA, .16 U.S.C. $ 3105, requires the Secretary of the 

Interior to establish six subsistence resource regions in the State of Alaska. The Act 
also specifies that each region must have a regional advisory council as well as 
subsidiary advisory committees. Under the Act, the councils have the power to review 
and evaluate the Interior Secretary's (or the State’s) subsistence management 
proposals and to provide forums for interested people to express their opinions and 
recommendations on any matter related to subsistence.

The councils could play an important role in the management of subsistence 
resources in Alaska. The Secretary of the Interior is required to assign "adequate 
qualified staff to th? advisory councils. But more importantly, the Secretary (or the 
Stata) is required to accept any council management recommendation unless (1) it is 
not supported by substantial evidence; (2) it violates recognized principles of fish and 
wildlife conservation; or (3) it would be detrimental to subsistence needs. IS U.S.C. $ 
3115(c).

In addition to these specific protections, Title VTII is also important insofar as 
it encourages the State of Alaska to incorporate similar values in its fish and wildlife 
management plans. The real purpose behind Title Vin was to encourage the State to 
incorporate meaningful local and regional participation in State fish ,\nd game board 
subsistence decisions. This purpose is effectuated by Section 805(d) of ANILCA, 16 
U.S.C. $ 3115(d). That section permits the State to assume management over fish and 
wildlife on federal lands if the State, through laws of general applicability, implements 
the ANILCA subsistence definition1 and preference. The State accepted this 
invitation and adopted state laws and regulations of general applicability 
implementing the pertinent provisions of Title VIII. As a consequence, management 
of fish and game throughout the State of Alaska was generally placed in the hands of 
the State.

On December 22,1989, the Alaska Supreme Court ruled that Art. VIII of the 
Alaska Constitution prohibits limiting the subsistence preference to residents of rural 
areas. See McDowell v. Collinaworth, infra at p. 23. The effect of the decision has 
been stayed until July 1, 1990, with respect to existing hunting and fishing 
regulations. Although the Alaska Legislature has not repealed its subsistence law, the 
Supreme Court’s decision in McDowell, if carried out, will have the same legal effect 
If that decision becomes final and operative, the State of Alaska will be out of 
compliance with the requirements of ANILCA and will no longer be entitled to

The State's definition of ’subsistence uses,’ which incorporates a definition of ’rural area,’ was 
ruled inconsistent with ANILCA by the Court of Appeals for the Ninth Circuit (See discussion of 
Kenaitze Indian Tribe v. Alaska, infra at p. 19).
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manage fish and wildlife on public (federal) iands in Alaska. On April 13, 1990, the 
Secretary published in the Federal Register a notice of the federal government's 
intent, in view of McDowell, to assume subsistence management on federal lands in 
Alaska if the State is unable to come into compliance with Title VTU of ANILCA by 
July 1,1990. 55 F e d . R e o . 13922.

It appears unlikely that the State will be able to bring itself back into 
compliance by July 1, 1990. Even if the Alaska Legislature succeeds in passing a 
Constitutional Amendment, the Amendment would have to be approved by the voters 
in November. Therefore, absent a further stay of the McDowell decision, the 
Secretary of the Interior will assume management authority over fish and wildlife on 
federal lands in Alaska effective July 1,1990.

Judicial Enforcement

Section 807 of ANILCA, 16 U.S.C. $ 3116, places the responsibility for 
enforcing the subsistence priority in the hands of subsistence users and the federal 
courts. Although earlier versions of Title VIII provided that the Secretary of the 
Interior would enforce the priority through an administrative process, the final version 
provided for purely private enforcement. Section 807 gives subsistence users a federal 
private right of action against the State.

Section 807 specifically empowers the federal courts to enjoin state 
enforcement of a regulatory scheme which fails to provide for the subsistence priority 
set forth in Secuon 804 of ANILCA. It also empowers the courts to direct the State to 
promulgate regulations consistent with the requirements of Section 804. Finally, the 
Act provides that, once approved by the federal courts, the regulations will be valid for 
the period of time which state law defines as normal for a regulation.

Enforcement of ANILCA’s other provisions is subject to normal judicial 
review -  federal action is reviewable under the Administrative Procedure Act and 
state action under the state Administrative Procedure Act.

II. STATE REGULATION

The State regulates Native subsistence rights in the same way that it regulates 
all hunting and fishing. It has created a Board of Fisheries to regulate all fishing 
efforts over which it has management responsibility. It has created a Board of Game 
to regulate all takings of game in all areas over which it has a similar authority.

As indicated above, the State of Alaska accepted the invitation of Title VIII of 
ANILCA and in 1982 assumed primary responsibility for managing fish and wildlife 
on federal lands. In accordance with Title VETs requirement that subsistence uses be 
given a priority over all other competing uses, the Alaska legislature requires that



subsistence uses be accorded a priority. This purpose is effectuated in AS 16.050.258. 
The statute requires that the Boards of Fisheries and Game shall accord subsistence 
fishing and hunting a priority over all other fishing and hunting efforts. As discussed 
above, the "rural preference" provisions of the 1986 state subsistence-priority law 
were held unconstitutional by the Alaska Supreme Court in McDowell v. State, 785 
P.2d 1 (Alaska 1989). On remand, the Superior Court must decide whether the rural 
preference provisions of the State’s subsistence law are severable. If it determines 
that those provisions are severable, the State’s resource managers would be required 
to accord priority to subsistence uses by Alaska residents on state lands without 
regard to their rural or urban status. If it determines that those provisions are not 
severable, subsistence uses would no longer be entitled to preference over other 
consumptive uses.

Since enactment of the 1986 subsistence law in May, 1986 (Ch. 52, SLA 1986), 
the Alaska Boards of Fisheries and Game have made a number of revisions to 
subsistence hunting and fishing regulations. Subsistence hunting regulations are 
established in separate sections, on a region-by-region basis and can be found at 5 
AAC 78 through 5 AAC 88. Statewide provisions, including definitions relating to 
subsistence, are found in 5 AAC 92. Regulations regarding local fish and game 
advisory committees and regional councils are found at 5 AAC 96 and 97. Regulations 
governing development of subsistence regulations and identification of rural areas are 
found in 5 AAC 99.

R E C E N T  D E C I S I O N S  A N D  A C T I V E  C A S E S

1. Akutan v. Hodel, 869 F.2d 1185 (9th Cir. 1989), as amended on denial 
of rehearing, cert, denied, 110 S. Ct. 204 (1989), on remand, No. ASS- 
701 (D. Alaska) (von der Heydt)

This case was initially filed in December 1985 and involved the interpretation 
of Section 810 of ANILCA. Its focus was on "when" the Secretary of the Interior had 
to comply with procedures designed to ensure that use and/or disposition of federal 
lands would not unnecessarily restrict subsistence uses. The district court held that 
Interior erred by undertaking such procedures only when the proposed use or 
disposition had a "probability" of significantly restricting subsistence uses. Citing 
Village ofGamJbeU v. Hodel, 774 F.2d 1414 (9th Cir. 1985) (Gambell II), the Court held 
that the procedures had to be followed whenever such use "may" significantly restrict 
subsistence uses.

The district court’s decision was affirmed on appeal. Tribal Village of Akutan 
v. Hodel, 792 F.2d 1376 (9th Cir. 1986) and the government and the oil companies 
petitioned for certiorari. Following the Supreme Court’s decision in Amoco 
Production Co. v. Village of Gambell, 107 S. C t 1396 (1987) (sec discussion infra at p.
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14), the Supreme Court granted their petitions, reversed, and remanded for 
reconsideration in light of Amoco, 107 S. Ct. 1598 (1987).

On remand, the tribal villages amended their complaint to allege aboriginal 
hunting and fishing rights in the lease sale area. The parties then agreed to a stay of 
all proceedings on the aboriginal title claim pending a decision by the Ninth Circuit in 
the remand of Amoco Production Co. v. Gambell. Meanwhile, the State, the tribal 
villages, and various environmental organizations sought summary judgment on 
claims that the lease sale violated the Outer Continental Shelf Lands Act, the National 
Environmental Policy Act, and the Endangered Species Act. On January 22, 1988, 
the district court denied the State's claims under the OCSLA and on March 11,1988 
denied the NEPA and ESA claims.

On October 5,1988, the Court of Appeals upheld the District Court’s decision 
on all counts. It held that the Secretary properly decided not to accept the State’s 
recommendations under OCSLA; that the Secretary could remedy any deficiencies in 
his Environmental Impact Statement at the exploratory or production stages of 
development; and that the Secretary's reasons for rejecting recommendations by the 
National Marine Fisheries Service to implement the ESA  were not arbitrary or 
capricious. Akutan v. Hodel, 869 F.2d 1185 (9th Cir. 1989).

Plaintiffs moved for a rehearing, with a suggestion for rehearing en banc, 
together with a request that the sale be stayed pending rehearing. The motion for 
stay was denied as moot shortly after the lease sale was held in mid-October, 1988; the 
petition for rehearing was rejected on March 9, 1989, although the Court did modify 
its opinion in some minor respects on that date. Thv, State of Alaska’s petition for 
certiorari on the OCSLA issues was denied on October 2, 1989. 110 S. Ct. 204. 
Meanwhile, Congress imposed a one-year moratorium (until September 30, 1990) on 
exploratory activities pursuant to the leases and directed the Secretary of the Interior 
to investigate the possibility of buying back the leases.

The tribal villages’ claim of aboriginal hunting and fishing rights remains to be 
decided by the district court.

2. Alaska Fish and Wildlife Federation and Outdoor Council, Inc. v. 
Dunkel, 829 F.2d 933 (9th Cir. 1987), cerl: denied, 108 S. Ct. 1290 
(1988), on remand, No. J84-013 Civ. (J). Alaska) (von der Heydt)

This case was filed in the Spring of 1984 by the Alaska Fish and Wildlife 
Federation and Outdoor Council and the Alaska Fish and Wildlife Conservation Fund 
(Conservation Fund). The plaintiffs sought a declaration that two cooperative 
agreements (the Hooper Bay Agreement and the 1985 Goose Management Plan) 
entered into by the Fish & Wildlife Service, the ADF&G, AVCP and the California



Department of Fish and Gainc violate the Migratory Bird Treaty Act, the notice and 
comment provisions of the federal Administrative Procedure Act, the National 
Environmental Policy Act, and provisions of ANILCA, 16 U.S.C. S 668dd, which 
created the Yukon Delta Wildlife Refuge.

The challenged cooperative agreements grew out of recognition by the federal 
and state governments that migratory birds represent an important part of the 
traditional Native diet on the Yukon-Kuskokwim Delta. Even though the Migratory 
Bird Treaty Act, through the 1978 Fish and Wildlife Improvement Act, permits the 
Secretary of the Interior to authorize hunting of migratory birds in the spring and 
summer, it requires that the hunting be consistent with the four migratory bird 
treaties to which the United States is a party. The 1916 U.S./Canada treaty prohibits 
harvest of migratory birds in the spring and summer. Even though the Fish and 
Wildlife Service had long assumed that all harvesting of migratory birds between 
March 10 and September 1 is prohibited, it adopted a written policy in 1975 stating 
that subsistence hunting in Alaska during the closed season would not be punished. 
This enforcement policy was adopted in part because the service recognized the 
importance of spring waterfowl to Alaska Natives and in part because of the practical 
problems of enforcing the game laws in the vast reaches of rural Alaska.

Because of the recent decline of four populations of migratory birds, the U.S. 
Fish and Wildlife Service, the Alaska Department of Fish and Game, the California 
Department of Fish and Game, and the Association of Village Council Presidents 
entered into a cooperative agreement under which the harvest of those four species 
would be minimized in the spring and summer. This plan, known as the Hooper Bay 
Agreement, prohibited sport hunting of cackling Canada geese and reduced the 
hunting of white-fronted geese and black brants during the 1985 season. Enforcement 
was to be a joint effort by the various governmental agencies and local village councils. 
During 1984, the parties complied with the terms of the agreement. In 1985, the 
Hooper Bay Agreement was replaced with the 198?. Goose Management Plan.

The Conservation Fund initially sought an injunction to prohibit the Fish and 
Wildlife Service from agreeing to the taking of migratory birds during the 1984 closed 
season. Shortly thereafter, the intervenors (AVCP) filed a cross-claim against the Fish 
and Wildlife Service alleging that the 1925 Alaska Game Law rather than the 
Migratory Bird Treaty Act governed the subsistence hunting of migratory game birds 
in Alaska and until the agency promulgated regulations under the 1978 Wildlife 
Improvement Act, Interior had no authority to enforce the Migratory Bird Treaty 
Act’s closed seasons. The district court denied the preliminary injunction for the 1984 
season. It subsequently ruled that the 1925 Alaska Game Law repealed the Migratory 
Bird Treaty Act insofar as it applied to Alaska. The court dismissed all of the other 
claims as moot. Memorandum and Order (Jan. 24,1985).



On appeal, the Ninth Circuit reversed with respect to the 1925 Game Act, 
pointing out that the 1916 U.S./Canadian treaty did not provide for spring and 
summer hunting, and thus it could not be authorized under the 1978 Fish and Wildlife 
Improvement Act. The court remanded the case to the district court on all of the 
original challenges to the plan under the MigTatory Bird Treaty Act, the migratory 
bird treaties, the federal Administrative Procedure Act, NEPA and the section of 
ANILCA creating the Yukon Delta National Wildlife Refuge. 829 F.2d 933 (9th Cir. 
1987). The Supreme Court denied AVCP’s petition for certiorari. 108 S. Ct. 1290 
(1988).

On remand, the district court found that by agreeing to language in the 
Hooper Bay Agreements which indicated that subsistence hunting for certain species 
was "OK" during parts of the period closed to hunting by treaty, the U.S.F.W.S. 
adopted a "substantive rule" in violation of the notice and comment procedures 
mandated by the APA, 5 U.S.C. 5 553. The Court also found that the failure of 
U.S.F.W.S. to prepare an environmental assessment of its "substantive rule" violated 
the requirements of NEPA. Finally, the Court found that by adopting a substantive 
rule authorizing hunting during a period closed to hunting by treaty, the Secretary 
acted beyond the scope of his authority and thus violated the Migratory Bird Treaty 
Act. Memorandum, and Order (June 29,1988).

Meanwhile, on April 22, 1988, the Regional Director for the Fish and Wildlife 
Service announced a new policy on migratory bird hunting in Alaska. The policy is 
intended to prevent hunting of cackling Canada or emperor geese at any time; hunting 
Pacific white-fronted geese or black brant when they are nesting, raising young, or are 
flightless; taking eggs from any of the above four species of geese; using private or 
charter aircraft for purposes of hunting migratory birds during closed seasons; 
hunting other waterfowl (ducks, geese, swans) when they are nesting, raising young 
or are flightless;, or taking eggs of other waterfowl. The policy states that limited 
harvest of migratory birds for food in unforeseen emergency situations will not be 
prosecuted and enforcement of the policy will concentrate on "violations that have the 
greatest impact on waterfowl resources." As an adjunct to this policy, the Service has 
announced that it continues to view the Yukon-Kuskokwim Delta Goose Management 
Plan as an important element in the conservation of the four species.

On April 29,1988, the Yukon-Kuskokwim Delta Goose Management Plan for 
1988, which corresponds with the Service’s recently adopted policy on migratory bird 
hunting in Alaska, was signed by the Service and Native Groups in the Yukon- 
Kuskokwim Delta. The state fish and game departments from both Alaska and 
California also signed the plan. The plan lists priorities the signatories will observe to 
enforce the closed season on migratory birds in spring and summer. It calls for a 
cooperative effort in monitoring compliance. Reports of violations will be coordinated 
with local village governments, which will assist in investigations conducted by the



Service. The Service also agreed to make a "good faith effort to reach agreement with 
Canada" on an amendment to the Migratory Bird Treaty. As noted above, that treaty, 
signed in 1916, makes most hunting for migratory birds, even for subsistence, illegal.

3. Bobby a. Alaska, No. A84-544 Civ. (D. Alaska) (Holland)

This case was filed in November, 1984, by Wasilie Bobby, Sr., individually and 
on behalf of the people of Lime Village, a community of about 40 people. He alleged 
that the then-existing moose and caribou regulations applicable to the Lime Village 
area did not adequately accommodate subsistence uses. Since that time, the Board of 
Game modified the regulations in several steps. The regulations ultimately reviewed 
by the Court imposed two closed seasons on moose (spring through mid-summer, and 
in the late fall) and one closed season on caribou (spring through mid-summer). The 
bag limits for residents of Lime Village reviewed by the court were 2 moose and 5 
caribou per person.

Plaintiff argued that individual bag limits are not necessary for any 
conservation or management purpose in the case of Lime Village and are not 
consistent with the village’s historic hunting patterns, Plaintiff asserted that several 
good hunters may supply the entire community with meat over the course of the year, 
rather than each household hunting for itself. Plaintiff also argued that the then- 
existing closed seasons for moose and caribou harvest were not consistent with 
ANILCA. Plaintiff asserted that under ANILCA, there should be no closed season 
unless necessary to protect the resource. The State’s position was that ANILCA 
requires it to provide a "reasonable opportunity" for subsistence uses, but not 
necessarily year-round seasons.

Another issue raised in this case was whether people can harvest game or fish 
outside the existing regulations and then successfully defend in a criminal case by 
asserting that the regulations did not adequately accommodate subsistence uses. This 
"subsistence defense" was originally created by the Alaska Court of Appeals in State v. 
Eluska, 698 F.2d 174 (Alaska App. 1985), but its use was prohibited by the Alaska 
Supreme Court in State v. Eluska, 724 P.2d 514 (Alaska 1986). The; Supreme Court 
held that AS 16.05.920(a), which prohibits taking fish and game unless authorized, is 
controlling and is necessary in order to adhere to the constitutionally mandated 
sustained yield standard. The court’s ruling followed, but did not refer to, the 
legislature’s articulation in May 1986 of that same principle with respect to 
subsistence fishing and hunting in AS 16.05.261. The State’s position was that neither 
the legislature nor the Alaska Supreme Court prevented people from requesting the 
Boards of Fish and Game to change regulations or prohibited people from challenging 
existing regulations in civil cases, based on a perceived lack of reasonable opportunity 
for subsistence.



The court ruled on pending motions for summary judgment on February 14, 
1989, holding that seasons and bag limits are permissible under the State’s subsistence 
law, but only when those seasons and bag limits are consistent with customary and 
traditional uses. The Judge indicated that he would normally defer to the Board of 
Game’s determinations, but refused to do so in this instance, in part because the Board 
lacked the necessary data. Due to the constantly changing ground rules governing the 
Board of Game at that time, the Board did not perform the analysis required by the 
State’s 1986 subsistence law with respect to moose and caribou subsistence uses in the 
Lime Village area. The Court also found that the Board’s available data failed to 
support its conclusions. The seasons imposed by the regulations were inconsistent 
with a specific finding by the Board of Game that residents of Lime Village had 
historically harvested moose and caribou opportunistically throughout the year. The 
bag limits were not reconciled with the evidence in the record that the best hunters 
from Lime Village did most of the hunting and shared with the other villagers. The 
Judge also interpreted the State’s "no subsistence defense" statute as only precluding 
a defendant in a criminal proceeding from claiming a subsistence right in gross, 
outside of and apart from validly enacted subsistence regulations.

Judge Holland declined to issue a preliminary injunction, but ordered the 
State to submit revised regulations by June 15,1989. The Game Board met on April 
27 to review the regulations. As a result of the meeting, the regulations were 
amended to: (1) lift the individual bag limits; (2) establish a quota of 100 caribou for the 
entire village, and allow year round season on caribou, except that cows and calves 
may not be taken in the spring or summer; and (3) not impose a moose quota, but 
retain closed moose seasons.

The parties agreed to a procedure whereby the plaintiffs could submit 
proposals to the Board of Game for consideration and decision at its spring 1990 
meeting, for the purpose of providing the Board a further opportunity to review its 
regulatory decisions of April 27,1989, and resolve plaintiffs’ remaining objections to 
the Board’s action. Because of the McDowell decision, the Board has deferred 
consideration of plaintiffs’ proposals. The Court has retained jurisdiction over the 
matter until June 30,1990.

4. Didrickson v. United States Department of Interior, No. A85-336 Civ.
(D. Alaska) (Holland)

This case, formerly captioned in the name of the original plaintiff, Katelnikoff, 
was brought pursuant to the Marine Mammal Protection Act of 1972 (MMPA). Both 
Marina Katelnikoff and Didrickson sought the return of a number of articles they had 
fashioned out of sea otter pelts. The articles were confiscated by federal enforcement 
agents on the ground that they were not "authentic native articles of handicrafts and



clothing" within the meaning of the Native handicraft exemption to the MMPA, 16 
U.S.C. $ 1371(b), as defined by controlling federal regulations.

At stake is the proper interpretation of the Alaska Native exemption to the 
MMPA and its regulations. The MMPA, enacted in 1972, established a comprehensive 
moratorium on the taking of marine mammals but created an exception for the taking 
of marine mammals by Alaska Natives for subsistence purposes and for making 
"authentic native articles of handicrafts and clothing." 16 U.S.C. $ 1371(b). The 
regulation implementing this exemption defines "authentic native articles of 
handicrafts and clothing" to include only those items which "were commonly produced 
on or before December 21,1972." 50 C.F.R. $ 18.3.

Plaintiffs argued that the limitation in the regulation was inconsistent with the 
MMPA in that it focuses on whether the final craft item produced was traditional 
rather than whether the production technique was traditional. Plaintiffs argued that 
an item can be "authentic" even if it was not commonly produced prior to 1972.

In July 1986, Judge Holland rejected these arguments and upheld the validity 
of the regulation largely based on deference to agency interpretation. Ms. Katelnikoff 
was subsequently dismissed from the lawsuit to pursue her administrative remedies. 
After (Ms. (Katelnikoff) Beck lost her administrative hearing as to all items crafted 
from sea otter pelts except hats, she moved to intervene in the federal court litigation.

Judge Holland’s decision upholding the regulation as consistent with the 
MMPA led Didrickson to amend his complaint to allege that the regulation is 
unconstitutionally vague because no one, not even the enforcement agents, can 
determine what is permitted by the regulation. Sea otter use by Natives has been 
limited since the mid-1700’s due to bans imposed by the Russians and then by the 
United States and also due to population declines caused by Russian overhunting, and 
it is difficult or impossible to determine exactly what use Natives made of sea otter at 
that time.

Didrickson moved for summary judgment on the constitutional claim, and the 
government moved to dismiss. In denying the government’s motion to dismiss, Judge 
Holland indicated that problems with the regulation and its enforcement call for an 
administrative resolution. In response, the Fish and Wildlife Service instituted a 
formal rulemaking proceeding on November 11,1988, 53 Fed. Reg. 45788, proposing 
to change its regulatory definition to totally prohibit Native use of sea otter for 
handicrafts and clothing based upon its conclusion that there had been no recent use of 
sea otters by Natives and no recent sales of sea otter items. Public hearings were held 
in several coastal villages in October, 1989, and the comment period was extended 
until November 30,1989.



Despite over a thousand written comments opposing the proposed rule, the 
Fish & Wildlife Service issued an interim rule on April 20,1990, amending 50 C.F.R. S 
18.3 to prohibit the take of sea otters for the purpose of creating and selling 
handicrafts and clothing. 55 Fed. Reg. 14973. The Service has stated that it will 
inidate another rulemaking process for the purpose of replacing the interim rule with 
a final rule after a management plan for the northern sea otter has been completed. It 
projects completion of such a plan in 1992.

Meanwhile, Judge Holland has requested status reports from the parties by 
May 21,1990.

5. Gambell v. Lujan, 869 F.2d 1273 (9th Cir. 1989), petition for 
rehearing denied, on remand, No. 85-184 (D. Alaska) (von der Heydt)

On March 4, 1983, the tribal villages of Gambell and Stebbins sued the 
Secretary of the Interior alleging that he had violated either their aboriginal hunting 
and fishing rights or Section 810 of ANILCA in holding Outer Continental Shelf Lease 
Sale 57. Oil companies interested in bidding on the sale intervened.

The Tribes’ principal claim was that ANCSA and Title VTII of ANILCA had to 
be consistently interpreted by the Secretary. ANCSA extinguished Native hunting 
and fishing rights "in Alaska." Title VIII applies to Native hunting and fishing rights 
"in Alaska." The Tribes argued that the two acts had the same geographic scope. If 
both acts applied only within the territorial boundaries of the State, then they retained 
their aboriginal hunting and fishing rights outside tiie territorial boundaries. 
Alternatively, if both acts applied outside the territorial boundaries of the State, then 
the Secretary had violated Section 810 in holding the sale.

Judge von der Heydt granted summary judgment to the government and the 
intervening oil companies and dismissed the suit. The Ninth Circuit reversed in part 
and affirmed in part. It held that ANCSA applies to the OCS and operated to 
extinguish aboriginal hunting and fishing rights in this area. It also held that 
ANILCA applied to the OCS and since the Secretary had not complied with Section 
810 of ANILCA, the court reversed and remanded for a determination as to whether 
the sale should be voided. Gambell v. Clark, 746 F.2d 572 (9th Cir. 1984) {Gambell I).

In April, 1985, a companion case, Gambell v. Hodel, was filed challenging OCS 
Lease Sale 83 in the Navarin Basin, alleging both that the Secretary had failed to 
comply with Section 810 of ANILCA in holding the sale as well as that the Secretary's 
decision to lease the area violated his trust responsibilities to protect subsistence uses 
and resources.

The plaintiffs in both cases moved the district court for a preliminary 
injunction against exploratory drilling pending the district court's determination on



the merits. The motions were consolidated. Although the district court found that tiie 
Department of the Interior did not comply with Title VIII of ANILCA in holding the 
lease sales, it ruled that a preliminary injunction was not warranted. The court 
reasoned that the nation’s quest for new oil and gas resources and energy 
independence outweighed the harm that might result to subsistence users from 
continued exploratory activities on the leases.

On appeal the Ninth Circuit reversed the district court, finding that the tribal 
villages had a certainty of prevailing on the merits and ordered the oil companies to 
immediately cease all operations in the leased area:, Its ruling rested on the principle 
that under Section 810 the national interest in the subsistence lifestyle of Alaskan 
Natives outweighs the competing interest in the rapid development of OCS oil leasing 
in Alaska. Gambell v. Hodel, 774 F.2d 1414 (9th Cir. 1985) (GambeU. U).

The government and the oil companies petitioned for certiorari. The tribal 
villages cross-petitioned on the aboriginal title issue decided in Gambell I. The 
Supreme Court granted both petitions and reversed the lower court’s holding that 
ANILCA applied to the OCS, vacated the ruling that ANCSA applied to the same 
area, and remanded the case for further proceedings on the aboriginal title claim. 
Amoco Production Co. v. Gambell, 107 S. Ct. 1396 (1987).

On remand, the Court of Appeals reversed the district court’s original 
judgment in Gambell I, holding that aboriginal subsistence rights of Alaska Natives in 
the OCS were not extinguished by ANCSA. It also rejected the Secretary’s and the oil 
companies’ arguments that (1) the federal government’s paramount interests in the 
OCS extinguished aboriginal rights; (2) that the United States had not assumed 
sufficient control over the OCS so as to constitute sovereignty which requires 
recognition of aboriginal rights; and (3) that recognition of aboriginal rights would be 
inconsistent with principles of international law.

On remand, the district court must decide (1) whether the Villages possess 
aboriginal rights in the OCS; (2) if so, whether the drilling and other activities by the 
oil companies will interfere significantly with the Villages’ exercise of those rights; 
and (3) whether the Outer Continental Shelf Lands Act extinguished aboriginal 
subsistence rights in the OCS. Gambell v. Lujan, 869 F.2d 1273 (9th Cir. 1989) 
(Gambell TH). Preliminary discovery is proceeding on these issues.

6 . Hanlon o. Barton, No. J88-025 Civ. (D. Alaska) (von der Heydt)

This case was filed in July 1988 on behalf of six Native residents of Hoonah 
and one non-Native resident of Angoon, all of whom hunt near Hoonah. Two of the 
Hoonah-area Tlingit clans are represented in this action, one by its chief and the other 
by a senior clan member. All depend for their subsistence food needs on the resources,
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particularly the deer, of the Tongass National Forest. Plaintiffs suit, which has 
proceeded in two phases, initially attacked a Forest Service decision to authorize four 
years of clearcut logging and roadbuilding on public lands near Hoonah without first 
holding the hearings and making the findings required by Section 810 of ANILCA, 16 
U.S.C. $ 3120. That statute requires Federal agencies to consider the effects of major 
land use decisions on subsistence. If a proposed action may impose significant 
restrictions on subsistence uses of the public lands, the Federal agency involved must 
make specific findings that the action is necessary consistent with sound management 
of public lands, that it involves the minimal amount of public lands, and that measures 
will be taken to minimize the adverse effects on subsistence resources and uses.

In July, 1988, plaintiffs filed a motion for preliminary injunction. The Alaska 
Pulp Corporation, the principal beneficiary of the logging program, intervened in the 
case. Plaintiffs argued that the Forest Service applied the wrong legal standard to 
determine whether the timber development in the Hoonah area may significantly 
restrict plaintiffs' subsistence uses. They also asserted that the agency failed to 
consider the impacts of related actions, and, on the basis of information available to it, 
was compelled to conclude that its logging program would result in significant 
restrictions to subsistence uses, thus invoking the findings requirements of ANILCA, 
Section 810(aXlX3). Plaintiffs also alleged violations of the National Environmental 
Policy Act, the National Historic Preservation Act, and the Administrative Procedure 
Act.

On November 14, 1988, the dis* rict court denied the plaintiffs’ request for a 
preliminary injunction. Although the court ruled that plaintiffs were likely to prevail 
on the merits of four of six claims, it found insufficient proof of irreparable harm. The 
Court suggested comprise on the terms of an injunction pending Forest Service 
compliance with ANILCA and NEPA. Unable to reach agreement, the plaintiffs filed 
an appeal and moved the district court for an injunction pending appeal. Prior to the 
hearing on plaintiffs' motion, the parties agreed to the entry of an injunction.

The injunction required the Forest Service to hold subsistence hearings in 
Hoonah and to prepare a supplemental environmental impact statement. Pending the 
hearings and supplemental analysis, the injunction prohibited timber cutting, road 
building and the creation of a log dump in important subsistence areas near Hoonah. 
In August 1989, during the height of the Hoonah subsistence season, the agency held 
the subsistence hearings in Hoonah and other villages throughout northern, southeast 
Alaska.

In November 1989, the Forest Service issued its supplemental environmental 
analysis and decision. The agency’s supplemental E IS  documents that timber 
development activities around Hoonah may significantly restrict plaintiffs' subsistence 
uses of all species in one area near Hoonah and of deer, brown bear, and marten in



another area. The agency then found that its long-term timber contract with Alaska 
Pulp Corporation makes it necessary to continue intensive timber development in 
areas it agreed are important to meet plaintiffs' subsistence food needs. It also found 
that the development involved the minimal amount of public lands and that closure of 
new spur roads, pre-cominercial thinning, and recommendations to the Alaska Board 
of Game to reduce the sport bag limits for deer were adequate mitigation measures. 
The decision also authorized APC to cut more timber during 1990 than it has ever cut 
in a single year since operations began under its contract in 1961.

On March 2,1990, plaintiffs filed a motion for a preliminary injunction. They 
allege that the Forest Service's necessity and mitigation findings fail to comply with 
ANILCA, Section 810{&X1M3). They request that the court enjoin all activities in 
areas close to Hoonah until the agency makes the proper findings and requires 
uniform 100 foot buffer strips on most anadramous fish streams. The court 
consolidated this case with Tenakee Springs v. Clough (see p. 32 infra), and ordered the 
parties to negotiate. They were unable to reach agreement. In mid-April, plaintiffs 
moved for a temporary restraining order. On April 26, 1990, the court heard oral 
argument on the requests for a preliminary injunction and temporary restraining 
order. Following oral argument, the court denied the request for a T.R.O., but stated 
its intention to issue a decision on the consolidated requests for preliminary injunction 
in the near future.

7. John o. Alaska, No. A85-698 Civ. (D. Alaska) (Ho* _nd)

This case was filed in December, 1985, by Katie John, Doris Charles, and the 
Mentasta Village Council, Since 1964, the State limited subsistence fishing in the 
Copper River Basin to that portion of the Copper River below its confluence with the 
Slana River. In 1984, Katie John and Dons Charles, residents of Mentasta and Dot 
Lake, respectively, requested the Board of Fisheries to open a subsistence fishery at 
the old village site of Batzulnetas, where the proponents have pendmg and patented 
(respectively) Native allotments. The board rejected the proposal, voicing concerns 
about fishing on stocks of fish at or near their spawning grounds ("terminal fisheries"). 
This lawsuit followed.

Plaintiffs claim that the Batzulnetas site is a customary and traditional 
subsistence salmon fishing site and that closure of this area is not required to protect 
sustained yield. The case involves a complex river system (the Copper River, in which 
there are at least 124 separate sockeye salmon stocks).

Questions are raised regarding what constitutes a "reasonable opportunity" to 
obtain subsistence salmon and whether this is the applicable standard under ANILCA, 
what steps the State must take to determine whether a fishery can be conducted 
without jeopardizing sustained yield, and what standard of review the federal court



should apply in reviewing State subsistence regulations, among others. There is also a 
question of whether the State of Alaska has jurisdiction to regulate fish uses on a 
Native allotment

After completion of extensive discovery and filing by plaintiffs of a motion for 
summary judgment, the parties entered into a stipulation in 1987 to stay the case 
pending the Board of Fisheries’ review of a new proposal from plaintiffs for a 
subsistence fishery. The State agreed to allow plaintiffs a carefully structured interim 
subsistence fishery for the 1987 season.

In its winter 1987-88 meeting, the board acted on plaintiffs’ proposal and 
found that the existing subsistence fishery for the Copper River provided a 
"reasonable opportunity" for plaintiffs to meet their subsistence uses; however, the 
board also found that a subsistence fishery in excess of "reasonable opportunity" could 
be authorized at Batzulnetas without jeopardizing sustained yield. The board adopted 
a regulation establishing a subsistence fishery at Batzulnetas and setting the season, 
methods of take, and scope of this new fishery.

Plaintiff's filed a motion for a preliminary injunction seeking more fishing 
opportunities for the summer of 1989 than the 2-3 1/2 days provided for in the 
regulations. On June 6, 1989, Judge Holland granted the plaintiffs’ request for a 
preliminary injunction by enjoining the enforcement of the existing regulations and in 
lieu thereof, ordered that plaintiffs could take salmon from June 1 through September 
1 or until 1,000 sockeye salmon were taken, whichever occurred first. The State was 
further ordered to undertake studies of the subsistence fishery at Tanada Creek and 
plaintiffs' subsistence use of salmon so as to be in a position to perform the subsistence 
fisheries analysis required by AS 16.05.258 with respect to the Tanada 
Creek/Batzulnetas fishery.

Cross motions for summary judgment were also filed on whether the new 
regulations are adequate under ANILCA. On January 19,1990, the Court ruled that 
in refusing to permit the subsistence fishery, the Board of Fisheries had not taken the 
steps and made the findings necessary under the State Subsistence law and ANILCA. 
The Court therefore directed the Board to adopt new regulations consistent with state 
law. The State took the position that because of McDowell, the Board of Fisheries 
couid not adopt new regulations and suggested that the parties agree to another 
preliminary injunction for the 1990 fishing season. When the parties were unable to 
reach agreement on the terms of an injunction, the plaintiffs moved for a preliminary 
injunction. The motion is still pending.



8. Kenaitze Indian Tribe o. State of Alaska, 860 F.2d 312 (9th Cir. 1988), 
cert, denied, 109 S. Ct. 3187 (1989), on remand, No. A86-367 Civ. (D. 
Alaska) (Holland).

This case was filed on July 15,1986, under S 807 of ANILCA by the Kenaitze 
Indian Tribe. The plaintiff members consist of the descendants of aboriginal 
inhabitants of the Cook Inlet area. The Tribe alleged that th$ State’s definition of 
"rural area" in its 1986 subsistence law, Ch. 52, SLA 1986, was inconsistent with the 
meaning of the term "rural" in Title VIII of ANILCA. Sections 803 and 804 of 
ANILCA provide an absolute hunting and fishing priority for rural Alaska residents. 
The State’s definition of "rural area* extended the priority only to those ^ho live in "a 
community or area of the state in which the noncommercial, customary, and 
traditional use of fish or game for personal or family consumption is a principal 
characteristic of the economy of the community or area." Plaintiff claimed that the 
term "rural" had to be given its ordinary meaning -  that of a geographic area with a 
small population -  and that it could not be defined so as to restrict the priority to only 
those who live in an area where subsistence activities are a principal component of the 
economy. It was their position that tribal members living on the Kenai Peninsula are 
rural residents and their customary and traditional harvests of fish and game for 
subsistence uses are entitled to preference over competing non-subsistence uses.

Plaintiff filed a motion for preliminary injunction in July 1986. On August 14, 
1986, the State of Alaska filed a motion to dismiss, arguing that Section 807 of 
ANILCA does not confer jurisdiction upon the federal court to hear a challenge to the 
State’s "laws of general applicability" (i.e., statutory provisions that comply with 
Section 805 and allow the State to have management jurisdiction over subsistence uses 
on federal lands). The State argued that $ 807 only grants jurisdiction to challenge the 
State’s implementing regulations. The court denied the State’s motion to dismiss. 
Memorandum of Decision, February 13,1987.

In the meantime, the Tribe filed a motion for partial summary judgment and 
the State filed a cross motion for summary judgment on the underlying question of 
whether the state statutory definition of "rural area" complied with ANILCA. On July 
9, 1987, Judge Holland denied the Tribe's request for a preliminary injunction and 
granted the State’s motion for partial summary judgment, Essentially deferring to 
the State’s interpretation of the term "rural" (and the Department of the Interior’s 
"approval" of the State’s 1986 subsistence law), the court found that the State’s 
definition if  "rural area" was not inconsistent with Section 804 of ANILCA.

On October 24,1988, the Court of Appeals reversed the lower court’s denial of 
the Tribe’s request for a preliminary injunction. The court first concluded that it owed 
no deference to the interpretation adopted by the Department of the Interior or the 
State of Alaska. Interpreting the statute’s meaning de novo, it found that Congress



used the term "rural" in its plain and ordinary sense to refer to areas of Alaska that 
are "sparsely populated." It noted that adopting the State’s "contorted definition" of 
rural would "materially change the sweep of the statute . . . and lead to an 
inconsistency within the statute." Relying on Amoco Production Co. v. Gambell, 107 S. 
Ct. 1396 (1987), the court refused to resort to the legislative history of ANILCA in 
search of a contrary meaning. Concluding that the State’s definition of rural was 
inconsistent with ANILCA, the court reversed and remanded the case to the district 
court for entry of a preliminary injunction.

On denial of the State’s petition for rehearing, the Court of Appeals amended 
its decision on January 4, 1989, to specifically address the State’s argument that 
article IV, $ 4 of the U.S. Constitution and the Tenth Amendment preclude a federal 
court from ordering a state to amend its laws to make them consistent with ANILCA. 
The Court noted that this proposition had no application since the court did not 
purport to be directing the state to amend its laws: "it is free co eschew any further 
entanglement with the federal government by advising the Department of the Interior 
that it is withdrawing from its role in administering ANILCA." The Supreme Court 
denied the State’s petition for certiorari on June 19,1989. 109 S. Ct. 3187 (1989).

Following remand of the case, Judge Holland entered a preliminary injunction 
ordering the State "to elect, on or before May 15, 1989, whether it will or will not 
afford plaintiff on an interim basis priority over all other consumptive uses for the 
subsistence use of hooligan and all species of salmon on the Kenai Peninsula." 
Preliminary Injunction, April 26, 1989, at 10. Assuming it elected to continue to 
comply with ANILCA, the court ordered the State to afford the Kenaitze a priority 
over all other consumptive uses, for the subsistence use of hooligan and all species of 
salmon. To that end, the Board of Fisheries was directed to adopt emergency 
regulations to effect such priority. The court gave the parties the alternative of 
entering into a consent preliminary injunction to the same general effect.

On May 31,1989, Judge Holland approved a "Consent Preliminary Injunction" 
which allowed members of the Tribe domiciled on the Kenai Peninsula to fish with a 
single net for all species of salmon between June 15 and September 15,1989, and for 
hooligan between October 1, 1989 and November 30,1989. The fishery was confined 
to the Kenai River 1/4 mile upstream from the Warren Ames Bridge, including Birch 
Island, downstream to the mouth, and including those waters normally closed to 
commercial salmon fishing adjacent to the mouth of the river. The Tribe was given a 
quota of 5,000 salmon, not to include more than 600 chinook. Judge Holland 
subsequently rejected two challenges to the consent preliminary injunction. Alaska 
Fish and Wildlife Conservation Fund and Alaska Fish and Wildlife Federation and 
Outdoor Council v. State of Alaska, No. J89-008 Civ. (D. Alaska) and Mills v. Kenaitze 
IRA Council, No. A89-268 Civ. (D. Alaska).



In the meantime, the Governor sought an amendment to ANILCA which 
would have inserted the State’s definition of "rural" into ANILCA. The House 
Interior and Insular Affairs Committee was scheduled to consider the merits of the 
legislation on May 24, 1989, but opposition from the Native community caused 
Congressman Young to pull the bill before any action could be taken. Discussions 
between representatives from the Governor’s office and Native leaders on a possible 
legislative solution were halted when the Supreme Court of Alaska rendered its 
decision in McDowell.

On April 27, 1990, Judge Holland approved another preliminary injunction 
allowing the Kenaitze to operate a single tribal subsistence fishing net during the 1990 
fishing season. In a separate order, he found that the Court of Appeals did not hold 
that the entire Kenai Peninsula is rural as a matter of law, but rather provided its 
definition of the term "rural" as employed by Congress in ANILCA. Judge Holland 
concluded that it was up to the court and the Alaska fisheries regulators to apply that 
definition. As between the Board of Fisheries (or Joint Boards) and the court, Judge 
Holland held that it was the job of the Boards and not the court to determine what 
portions of the Kenai Peninsula are rural in accordance with the interpretation of. the 
term "rural" by the court of appeals.

With respect to whether the Kenaitze have customary and traditional uses of 
salmon on the Kenai Peninsula, Judge Holland found that the Board of Fisheries had 
never accomplished the analysis of specific Kenai Peninsula salmon stocks required by 
AS 16.05.258. He concluded that should the matter be referred back to the Board of 
Fisheries for enactment of appropriate regulations, the Board would be ordered "to 
effect the analysis required by AS 16.05.258 for those portions ol the Kenai Peninsula 
which are determined to be rural in accordance with the then-operative definition of 
‘rural’." Order, April 17, 1990, at 10-11. All further proceedings in the case have 
been stayed until July 1,1990.

9. Kitka v. State of Alaska, No. A89-276 Civ. (D. Alaska) (Holland)

In January, February and March, 1989, the Board of Fisheries found that 
Sitka residents had not engaged in customary and traditional uses of fish and shellfish 
species, other than sockeye salmon and herring, including herring roe and 
promulgated regulations which deny priority for subsistence uses of shellfish, ground 
fish (including halibut), the remaining 4 species of Pacific salmon and all varieties of 
other finfish. On June 30, 1989, a class composed of all residents of the unified City 
and Borough of Sitka, Alaska, filed suit challenging the regulations as arbitrary, 
capricious and unreasonable and violative of Section 804 of ANILCA. They also allege 
that these restrictions are unconstitutional under the federal Constitution.



In denying the plaintiffs’ motion for class certification, the Court •- on its own 
initiative -  indicated that it might find parts of the City and Borough of Sitka to be 
non-"rural." Subsequently, again on its own initiative, the Court issued an order 
stating that in view of the McDowell decision it would take no further action in this 
case until July 1,1990.

10. Kwethluk IRA Council o. State o f Alaska, No. A90-107 (D. Alaska) 
(Holland)

This case was filed after the Board of Game in March, 1990, rejected an 
emergency petition form the Kwethluk Tribe for an immediate, limited subsistence 
hunt of the Kilbuck Mountain caribou herd. The Board attempted to base its decision 
on the sustained yield principle. On April 4, 1990, the federal court granted a 
preliminary injunction requiring the S'-ate to make available to the Tribe, between 
April 5 and April 15, a subsistence hu;:;, with a quota of 50 caribou.

The Court rejected the Board’s sustained yield determination because die 
State did not have a game management plan for the Kilbuck herd and the Board had 
not adopted "an articulated and evenly applicable definition of sustained yield." The 
court criticized the Board for acting "in an ad hoc fashion, as though it had unfettered 
discretion to decide what meaning it would attribute to the sustained yield issue in any 
particular case." The court found that a hunt of 50 animals would not adversely affect 
the herd, and that Kwethluk had demonstrated an urgent need for the meat.

11. Morry v. State & Wilson, No. 2BA-87-83 (Superior Court) (Jeffery) 
(jury trial demanded)

This civil rights action was filed on July 9,1987 in Superior Court at Barrow, 
seeking declaratory relief and damages for abuse of process, malicious prosecution, 
breach of duty under the federal and state subsistence laws, racial discrimination, and 
denial of due process. Plaintiff, a resident of Anaktuvuk Pass, alleges that Wilson, a 
state game warden, wrongfully filed a criminal complaint against plaintiff charging 
him with four technical game violations related to his taking of a grizzly bear for 
subsistence uses. A state prosecutor declined to prosecute the case and dismissed the 
charges. Plaintiff also challenged, under both ANILCA and the State Subsistence law, 
the $25 tag fee and the hide and skull sealing requirements as applied to the 
subsistence hunting of grizzly bears.

Defendants filed a motion to change venue from Barrow to Fairbanks, on the 
ground that a Fairbanks trial would be less expensive and more convenient. Plaintiff 
opposed the motion, arguing that he had a right to trial before a jury drawn from his 
general community. By memorandum decision of March 14, 1988, Judge Jeffery 
denied the motion for change of venue. Among other things, he held that "the



presence of Anaktuvuk Pass in the Second Judicial District expresses long-standing 
cultural and political realities" and was not, as defendants suggested, merely the "flick 
of some cartographer’s pen." The judge concluded that Barrow "include[sj significant 
elements of the community of Anaktuvuk Pass because of the large number of Inupiat 
Eskimo subsistence hunters in Barrow. A jury drawn from the Fairbanks community 
would not meet this standard."

Plaintiff has filed a motion for partial summary judgment on the validity of the 
grizzly bear regulations. On October 6,1989, the Kwethluk IRA moved to intervene 
with respect to the challenge to the tag and sealing requirements.

12. McDowell v. Collinaworth, 785 P.2d 1 (Alaska 1989), on remand, No.
3AN-83-1592 Civ. (Alaska Superior Court) (Carlson)

On December 22, 1989, the Alaska Supreme Court ruled that Article VIII of 
the Alaska Constitution prohibits limiting eligibility for subsistence uses to residents of 
rural areas. Specifically, the Court held that providing rural Alaska residents special 
subsistence privileges violates Article VO , $$ 3, 15, and 17 of the Alaska 
Constitution. Section 3 reserves fish and wildlife in their "natural state" to the people 
of Alaska for "common use." Section 15 prohibits the Legislature from creating a 
fishery allocation system that results in an "exclusive right or special privilege of 
fishery." Section 17 requires statutes governing hunting and fishing to "apply equally 
to all persons similarly situated." The case was remanded to the Superior Court "with 
instructions to issue a declaratory judgment that the rural preference of ch. 52 SLA 
1986 is unconstitutional and to take such further action as may be appropriate." 785 
P.2d at 12.

The Supreme Court stayed the effect of its decision until July 1, 1990, with 
respect to existing hunting and fishing regulations. It subsequently denied AFN’s and 
the State’s petitions for rehearing.

On remand, the State of Alaska has asked the Superior Court to decide 
whether the Supreme Court intended to invalidate the entire subsistence priority or 
only the rural residency limitation. Both the State and the plaintiffs have taken the 
position that the "rural preference" provisions of the 1986 law are not severable, and 
that the Supreme Court invalidated the entire subsistence law. Plaintiffs in various 
cases pending in federal district court have moved to file an amicus brief on the 
severability issue, arguing that the "rural preference" provisions of the State’s 
Subsistence law are severable, and that the law continues to have legal effect, i.e., that 
the State’s resource managers are required to accord priority to subsistence uses by 
Alaska residents without regard to their rural or urban status The Court has been 
urged to resolve this issue no later than mid-May since in February the Board of Game 
deferred approximately 100 subsistence proposals from its scheduled March meeting



to be taken up in May or June, depending on the Court's ruling on the severability 
issue.

The effect of the Supreme Court’s decision is to place state law out of 
compliance with the rural subsistence priority mandated by Title VIII of ANILCA. If 
no remedy is found by July 1,1990, the Secretary of the Interior will assume fish and 
game management on all federal public lands and waters in Alaska. The geographical 
extent of the Secretary’s jurisdiction and the details of his management system remain 
to be decided.

13. Native Village of Dot Lake o. State of Alaska, No. 4FA-89-997 
(Superior Court) v^teinkruger)

In April, 1989, the plaintiff submitted a petition to the Board of Game asking 
that its members be allowed to take 3 moose between then and September to meet 
their subsistence needs. On April 27, 1989, at a meeting in Anchorage previously 
scheduled to comply with the federal court order in Bobby v. Alaska, No. A84-544 Civ. 
(D. Alaska, Feb. 14, 1989), the Board of Game discussed plaintiffs petition and 
received testimony from plaintiffs president, but refused to consider the petition on 
the merits. The petition was rejected on the grounds that it did not qualify as an 
"emergency" under 5 AAC 96.625(f).

Plaintiff filed suit on June 15, 1S89, challenging the Board’s anti-petition 
policy on two grounds. First, plaintiff argues that the policy conflicts with the 
Administrative Procedure Act, AS 44.62.220 and -.230, which gives plaintiff and any 
other "interested persons" the right to petition the Board for the adoption or repeal of 
a regulation at any time, regardless of the existence of an emergency. Second, 
plaintiff argues that the regulation is inconsistent with the Board’s statutory duty to 
accord priority to subsistence uses, and especially to respond to subsistence- 
deprivation emergencies. In addition to the anti-petition policy, plaintiff has 
challenged the validity of the regulations which govern the subsistence needs of 
plaintiffs members with regard to the taking of moose. Those regulations impose 
seasons and bag limits for subsistence hunters which are identical to those governing 
sport/trophy hunters.

On September 19,1989, the plaintiff moved for summary judgment, asking the 
court to issue a declaratory judgment invalidating 5 AAC 96.625(f) (the anti-petition 
policy) and 5 AAC 88.045(3) (season and bag-limit restrictions on subsistence moose 
hunting by Dot Lake residents in Game Management Unit 20(D).



14. Native Village of Dot Lake o. Alaska, No. A90-001 Civ. (D. Alaska) 
and Kluti Haah Native Village of Copper Center o. Alaska, No. A90- 
004 Civ. (D. Alaska) (Holland)

These cases were filed the first week of January, 1990, when the Alaska 
Department of Fish and Game, after the McDowell decision, issued emergency orders 
closing the winter Dot Lake subsistence moose hunt and the winter Nelchina 
subsistence caribou hunt. The hunts were reinstated when the Alaska Supreme Court 
stayed the effect of its McDowell decision until July 1, 1990. The plaintiffs in both 
cases allege that existing restrictions on their subsistence hunting violate ANILCA; 
they also allege that they have a constitutional right to engage in subsistence hunting.

15. Native Village of Tanana o. Cowper, No. F83-034 Civ., and Tanana 
Chiefs Conference, Inc. v. Cowper, No. F83-402 Civ. (D. Alaska) 
(Kleinfeld)

These cases were filed in 1983 and present the issue of whether the State’s 
prosecution of five residents of Tanana and two residents of Ruby for taking a moose 
during closed season violates Section 804 of ANILCA. The cases were consolidated by 
the court, and both parties filed summary judgment motions. The motions focused on 
whether the areas involved were Indian country; whether there were exemptions from 
State authority over fish and game for Native activities sponsored by a Native council; 
whether P.L. No. 280 precludes State regulation of Native fishing and hunting; and 
whether there was any interference with subsistence rights under ANILCA or with 
First Amendment rights.

On November 6,1987, the court ruled as follows:

1) That ANILCA’S subsistence protections are limited to direct personal or 
family consumption or barter or customary trade; and plaintiffs presented no evidence 
that the taking was for one of these reasons. Judge Kleinfeld also found that there 
was no evidence that the takings took place on the lands to which ANILCA applies.

2) The court declined to rule on whether Tanana or Louden are Indian 
country because plaintiff failed to present any evidence about where the takings took 
place. Also, the court declined to rule on whether State authority may be exercised 
within Indian country, until the predicate -  a showing of where the events took place -- 
was made. Judge Kleinfeld noted that based upon the record, he was inclined to think 
that Tanana was not Indian country and not a dependent Indian community, but it was 
not necessary for the court to reach that issue.

3) The court found that Tanana Chiefs has standing to assert the rights of 
individual Natives, citing UAWv. Brock, 106 S. C t 2523 (1986).



4) Aa to P.L. 280, Judge Kleinfeld held that the exemption from state 
criminal laws contained in 18 U.S.C. S 1162(b) for hunting and fishing rights of 
Natives under "Federal treaty, agreement, or statute" does not apply where there is 
no treaty or statute. He concluded that the State may exercise jurisdiction over fish 
and game offenses even in Indian country in the Tanana area. The court based its 
ruling in part on Kake v. Egan, 369 U.S. 60 (1962) which it construed to hold that off- 
reservation hunting and fishing is subject to state regulation. The court further held 
that California v. Cabazon Band of Mission Indians, 107 S. Ct. 1083 (1987), did not 
apply because this case involved criminal offenses, unlike the regulatory bingo 
offenses at issue in CaJbazon.

5) The judge denied plaintiffs’ motion for summary judgment on the 
freedom of religion issue, finding that proof was lacking of several essential elements 
of the claim, in particular the religious nature and necessity of memorial potlatches.

In 1989, Native Village of Tanana was dismissed by stipulation. The village 
submitted a proposal to the Boa7d of Game, asking that subsistence regulations be 
adopted allowing the commujiity'jo  take moose for a traditional festival, Nuchalwoyya. 
During its March 1989 meeting, the board found that the community had a customary 
and traditional use of moose for that purpose, and adopted the requested regulation.

In 1988, the state filed a motion for summary judgment in Tanana Chiefs 
Conference on the outstanding equal protection and due process claims. At issue was 
the lack of regulations allowing memorial potlatches. Tanana Chiefs Conference never 
petitioned the Board of Game to authorize that use as a subsistence use. In response 
to the state’s motion, TCC again raised the freedom of religion issue, basically 
contending that the equal protection and due process arguments must be viewed with 
strict scrutiny by the court because of the first amendment. The state’s position is that 
plaintiff still has not demonstrated the religious nature and necessity of memorial (as 
contrasted to funeral) potlatches. Following oral argument in June, 1989, Judge 
Kleinfeld dismissed all of the outstanding constitutional claims with the exception of 
the religious freedom claim and requested cross-motions for Summary Judgment on 
that issue. On March 15,1990, Judge Kleinfeld entered final judgment in favor of the 
State on the religious freedom claim, based largely on Lyng v. Northwest Indian 
Cemetery Protective Ass’n, 108 S. Ct. 1319 (1988).

16. Natural Resources Defense Council, e t aL, v. Lujan, Civ. No. 89-2345- 
JHG and Gwich’in Steering Committee v. Lujan, Civ. No. 89-2393-JHG (D.D.C. 
filed August 28, 1989) (Cases consolidated by order of Judge Joyce Green on 
December 18, 1989)

This is an action by the Natural Resources Defense Council, a coalition of 
environmental organizations, and the Gwich’in Steering Committee, an incorporated



association of Gwich’in Athabascan tribes in Alaska and Canada, challenging the legal 
adequacy of a Legislative Environmental Impact Statement and Report to Congress 
(LEIS) regarding whether to allow oil and gas development in the 1.5 million acre 
coastal plain of the Arctic National Wildlife Refuge ("the coastal plain") prepared by 
the Secretary of the Interior ("the Secretary"). Plaintiffs seek a declaration that: (1) 
this document does not comply with Sections 810 and 1002 of the Alaska National 
Interest Lands Conservation Act (ANILCA), 16 U.S.C. 3120, 3142, and the National 
Environmental Policy Act (NEPA), 42 U.S.C. 4331, et. seq; and (2) that the 
Secretary’s conclusions in the LEIS, recommending thct Congress allow full oil and 
gas leasing in the coastal plain, were arbitrary and capricious and not supported by the 
evidence presented in the body of the LEIS, in violation of the Administrative 
Procedure Act. Plaintiffs further seek an injunction requiring the Secretary to revise 
the LEIS to correct his violations of law.

Plaintiffs seek to protect the use rights of their members in ANWR. The 
Gwich’in tribes’ claims center on subsistence use of the Porcupine Caribou Herd as it 
may be impacted by ANWR development. NRDC’s members claim subsistence and 
recreational use impacts. Both plaintiffs allege harm to their public participation 
rights in that the LEIS was supposed to enable the public to participate meaningfully 
in the ANWR development debate. Plaintiffs allege that flawed and incomplete data 
and analyses produced in the LEIS frustrated the plaintiffs’ participation rights.

17. Payton o. State, 3AN-88-12223 Civil (Alaska Superior Court) (Ripley), 
appeal pending, No. S-3377 (Alaska Supreme Court)

This case was filed in 1988 and challenged the finding by the Board of 
Fisheries that residents of the Skwetna area (a rural area across Cook Inlet from 
Anchorage) did not have customary and traditional uses of salmon, and consequent 
failure to adopt subsistence regulations for that area.

Plaintiffs alleged a number of violations: (1) that the finding was arbitrary 
and capricious, because the Board of Game had authorized subsistence moose hunting 
there, (2) that the finding was not supported by the record; (3) that the action 
violated ANILCA (though the case was filed in state court); (4) that the board used an 
impermissible durational residency requirement; (5) that the board applied its criteria 
in a way that discriminates on the basis of race (in favor of Alaska Natives); and, (6) 
that the composition of the board violated due process, because of the presence of 
commercial and sport fishermen.

The court awarded summary judgment to the State on March 15, 1989. A 
final judgment was entered in early April, and plaintiffs have appealed. By 
Agreement, the appeal has been stayed until July 1,1990.



18. Peninsula Marketing Association v. State o f Alaskat 3AN-88-12324 
Civil (Alaska Superior Court) (Hunt)

The False Pass commercial fishery occurs near the Alaska Peninsula in June, 
targeting mainly sockeye salmon. Along with the sockeye salmon are incidentally 
harvested churn salmon, five to ten percent of which (at most) may be Yukon fall chum 
salmon.

In May, 1987, a class action was filed against the Alaska Board of Fish and 
Commissioner of Fish and Game. Association of Village Council Presidents, Tanana 
Chiefs Confermce, Paul Philip, and Jonathon Solomon v. Alaska Board of Fish and 
Commissioner of Fish and Game, No. 4BE-87-155 Civ. The plaintiffs asserted that the 
information presented to the Board of Fisheries indicated that not enough fall chum 
salmon would return to the Yukon in 1987 to provide for both escapement and 
subsistence fisheries. They argued that the federal and state subsistence lav/s 
required that the False Pass commercial fishery be closed.

The State and intervenors (Concerned Area M Fishermen and Peninsula 
Marketing Association) argued that the information before the Board of Fisheries 
justified the board’s conclusion that there was no need to close the False Pass fishery. 
The board did not believe it was likely that there would not be enough fall chum 
salmon to provide for escapement and subsistence fishing at historical levels in the 
Yukon. Plaintiffs request for a preliminary injunction was denied. Plaintiffs sought 
review by the state supreme court via a petition for review, which was also denied.

The Board of Fisheries imposed a chum salmon cap on the False Pass fishery 
for the 1988 season. The case was subsequently dismissed when ADF&G’s estimate of 
fish returning proved to be inaccurate and more than enough fish returned.

This case was filed in the late fall of 1988, challenging the False Pass chum 
salmon cap which the Board of Fisheries had imposed, beginning in June 1988. 
Plaintiffs in this case include the intervenors in that case. The chum cap is challenged 
on a number of grounds. The Yukon-Kuskokwim Fisheries Task Force and four (4) 
residents of western Alaska have intervened on the State’s side to support the cap, 
and have filed a cross claim against the State, arguing for the same reasons put 
forward in Peninsula Marketing Association that the False Pass fishery should be 
closed. Cross motions for summary judgment were filed on plaintiffs’ claims (not 
intervenors). Following argument on those motions in early June, the Court ruled in 
favor of the State and Intervenors. Intervenors are now conducting discovery on their 
cross claim, putting the State and the plaintiffs on the same side. The Intervenors are 
seeking to close the False Pass fishery for the same reasons advanced in Association of 
Village Council Presidents, et al. vs. Alaskc Board of Fish and Commissioner of Fish 
and Game.



19. Sierra Club o. Penfold , 857 F.2d 1307 (9th Cir. 1988), or,\ remand, 
A86-083 Civ. (D. Alaska) (von der Heydt)

This case challenges B L M ’s approval of placer mining plans. In addition to 
claims under NEPA and BLM’s regulations on the procedure for approving and 
receiving notice of mining activities on BLM administered lands, plaintiffs asserted 
claims under Section 810 of ANILCA. The subsistence issues of interest include the 
following:

a) Subsistence Reviews Must Evaluate Cumulative Impacts
In a published decision on May 28,1987, the federal district court held for the 

first time that Section 810 of ANILCA, 16 U.S.C. 5 3120, requires a federal land 
management agency to consider cumulative impacts when determining whether a 
federal action may significantly restrict subsistence uses. Sierra Club v. Penfold, 664 
F. Supp. 1299, 1307 (D. Alaska 1987). The court drew an analogy to NEPA law and 
held that the "common-sense principles'' of NEPA, which require analysis of 
cumulative impacts when agencies determine the environmental significance of federal 
actions, would be applied to subsistence evaluations too.

On the facts of the case, the court then held that the cumulative impacts of 
multiple placer mines on subsistence uses of Birch Creek were "significant" and 
triggered the notice and hearing requirements of Section 810(aXlM3). The court 
specifically found that mineral development "severely degrade[d]" Birch Creek 
Village’s subsistence fishery and "interfere^] with use of river water for drinking by 
village residents." The court also held that the cumulative impacts of placer mining on 
Minto had been unlawfully ignored and remanded the case to the BLM for a 
determination of the significance of these impacts.

b) Mining Regulations Invalid fo r Failure to Consider Subsistence Impacts
In a subsequent unpublished decision of November 6, 1987, the court 

invalidated 1983 amendments to BLM’s mining regulations because, among other 
reasons, the amendments were promulgated without a Section 810 evaluation. 
Memorandum and Order at 31-34 (Nov. 6,1987). These amendments had the effect of 
allowing mines on "withdrawn lands" (lands closed to new mineral entry) to operate 
under "notices" without subsistence review if the mines kept their operations under 
five acres.

On motion for reconsideration, the court also excused the failure of the 
subsistence plaintiffs to exhaust administrative remedies, relying on the point that the 
failure to exhaust could be attributed to the agency’s failure to provide the notice 
required by Section 810. Minute Order (Nov. 12, 1987) ("the Secretary cannot shield 
his complete failure to comply with Section 810 by arguing that the very groups



intended to benefit indirectly from the notice provisions of the statute should have 
reminded him of his statutory duty").

c) Village Councils Have Parens Patriae Standing
A final decision of note is the unpublished decision of November 21, 1986, 

where the court considered and rejected a BLM argument that th' IA and village 
council plaintiffs in the case lacked standing to sue on behalf .. ueir residents. 
Memorandum and Order at 24-26 (Nov. 21, 1986). The court held that parens patriae 
standing is appropriate when a sovereign entity sues "to prevent a violation of federal 
laws by federal agencies." Id. at 25. The court then went on to assume that IRA and 
village councils havs sovereign attributes, without deciding the question. Id. at 26. 
Finally, the court ruled that environmental organizations do not have standing to 
bring Section 810 actions.

On September 21, 1988, the Court of Appeals affirmed the lower court in all 
respects. Of primary importance was its conclusion that BLM violated NEPA and 
Section 810 of ANILCA by failing to prepare EISs addressing the cumulative impact 
and effect on subsistence uses of all placer mines in each of the four watersheds 
involved in the litigation (Birch Creek, Beaver Creek, Fortymile River and Minto 
Flats). The Appeals Court left in place the district court’s injunctions prohibiting 
approval of any placer mines in the four watersheds pending completion of the EIS's.

Following the Court of Appeals decision, BLM completed its final 
Environmental Impact Statements for all four drainages and then moved to lift the 
injunctions. At plaintiffs request, the district court agreed to delay its ruling on the 
motion until BLM issued its final decisions. Final decisions were issued implementing 
the preferred alternative in all four drainages and imposing more protective measures 
for reclamation. After evaluating the adequacy of the EISs and the final decisions, 
plaintiff? decided not to oppose the government’s motion to lift the injunctions. The 
injunctions were subsequently lifted and the agency is proceeding with the program as 
set out in the final decisions. Plaintiffs are monitoring the implementation of the 
program.

20. Stein v. Barton, J89-016 Civ. (D. Alaska) (von der Heydt)

On August 30, 1989, commercial fishermen and Alaska Natives in Southeast 
Alaska who use areas on Prince of Wales Island for fishing, hunting and gathering 
sued the United States Forest Service alleging that salmon habitat and subsistence 
resources on Prince of Wales Island will be irreparably harmed unless the federal 
defendants are enjoined from logging and road building within 100 feet of all 
anadromous streams and their tributaries. The plaintiffs alleged violations of NEPA,



Section 810 of ANILCA, and the Clean Water Act, and sought declaratory, injunctive 
and temporary relief.

On September 29,1989, Judge von der Heydt issued a temporary restraining 
order. In doing so he found (1) that plaintiffs had raised serious questions whether the 
federal defendants had complied with NEPA, ANILCA and the Clean Water Act when 
they approved the 1989-94 Operating Plan for the Ketchikan Pulp Company’s Long- 
Term Sale Area; (2) that the balance of hardships tipped in favor of granting 
temporary relief; (3) that partial temporary relief was necessary to preserve the status 
quo pending disposition of the plaintiffs’ motion for preliminary relief; and (4) that 
such relief would be narrowly tailored to have only de minimis impact on logging in 
the affected area. Based on these conclusions, the Court enjoined federal defendants 
from authorizing logging and road building within 100 feet of all streams within the 
Ketchikan Pulp Company’s long-term sale area that are classified as "Class I" streams, 
and all streams classified as "Class II" streams that are tributaries of Class I streams.

Of interest here is the fact that the Forest Service argued that the subsistence 
users of Wrangell lacked standing to raise the subsistence fisheries issue because of a 
finding by the Board of Fisheries in late February, 1989, that Wrangell is ineligible for 
subsistence fisheries. The eight criteria the Board applied to determine Wrangell’s 
status as a subsistence community are the subject of litigation in Kitka v. State of 
Alaska, (see discussion supra at p. 21). The Forest Service also attempted to minimize 
its duties under Section 810 of ANILCA by chi icterizing Section 810 of ANILCA as 
purely a procedural statute. The plaintiffs, citing Amoco Production Co. v. Gambell, 
480 U.S. 531, 544 (1987), (see discussion supra at p. 14) and Sierra Club v. Marsh, 872 
F.2d 497, 503 (1st Cir. 1989) argued that insofar as the procedural failures of the 
Forest Service in this case led to an improper choice of mitigation measures to 
minimize adverse impacts on subsistence resources, the Court may require the agency 
to choose a new action.

On March 1, 1990, the court entered an Order and Preliminary Injunction 
enjoining timber development within 100 feet of anadromous streams throughout the 
Ketchikan Pulp Corporation long-term sale area. In an opinion issued on March 6, the 
court found that plaintiffs were likely to prevail on their claim that the Forest 
Service’s mitigation measures were arbitrary, capricious, and otherwise no in 
accordance with law. The court’s ruling was based on its interpretation of the 
Administrative Procedures Act and the National Environmental Policy Act. The 
Court did not rule on the ANILCA claims. The parties are briefing the remaining • 
issues on summary judgment.



21. Sumner S tra it Advisory Committee o. State c f  Alaska, No. A90-040 
Civ. (D. Alaska) (Holland)

This case was filed on February 8, 1990, by a local advisory committee and 
non-Native residents of Port Protection and Port Baker (on the northwest tip of 
Prince of Wales Island). They challenge the finding of the Board of Fisheries that 
local residents do not qualify for "customary and traditional" subsistence uses of any 
species of fish (even though the Board of Game has found that they are entitled to 
subsistence uses of deer). Plaintiffs allege that the Board's action violates ANILCA. 
They also allege that the Board illegally refused to follow the recommendation of the 
regional advisory council which called for recognition of and a priority for customary 
and traditional subsistence uses of finfish and shellfish by residents of Point Baker and 
Port Protection.

22. Tanana Fish and Game Association v. State o f Alaska, No. A90-117 
Civ. (D. Alaska) (Kleinfeld)

This case was filed on April 20, 1990, by the Tanana Fish and Game 
Association, an unincorporated association organized to represent and advance the 
interests of users of fish and wildlife resources in and around the Village of Tanana. 
Plaintiff alleges that its members have been selling the roe from their subsistence 
harvests of Yukon River (fall chum) for at least 20 years. Currently the sale of roe 
from subsistence taken salmon is illeg?) under 5 AAC $ 1.010 (d).

Plaintiff asserts that the regulation violates Section 804 of ANILCA, which 
mandates that customary and traditional subsistence uses, including customary trade, 
be given priority over competing non-subsistence uses. Based on the fact that the 
definition of "subsistence uses" in both state and federal law contains a "customary 
trade" component which has been interpreted to mean limited exchanges for cash not 
amounting to a significant commercial enterprise, plaintiff seeks to have the State 
recognize the right of the residents of Fishing District 5 of the Yukon River to engage 
in customary trade of Yukon River salmon roe. The association developed a program 
to regulate and limit the roe trade, which was unanimously endorsed by the local 
advisory committee. Following hearings in 1988, the proposal was rejected by the 
Board of Fisheries.

The issue of whether the Yukon River subsistence salmon fisheries should be 
managed by the state or the federal government has been raised in this case.

28. Tenakee Springs o. Clough, J86-024 Civ (D. Alaska) (von der Heydt)

This case involves challenges to Forest Service timber cutting plans for the 
Alaska I dp Corporation (APC) on Chichagof, Baranof and Kuiu Islands. This case



has proceeded in two phases, challenging the Environmental Impact Statements and 
associated ANILCA findings for two separate operating plans.

In the first phase, the plaintiffs challenged the five year operating plan for 
1981-86 under both NEPA and ANILCA. The plaintiffs were the Sierra Club, 
Southeast Alaska Conservation Council, the Wilderness Society, and the City of 
Tenakee Springs.

The case raised two issues relative to ANILCA: what entities have standing 
to bring actions for a violation of Section 810, and the applicability of Section 810 to 
the 5-year harvest plan, since it was adopted prior to ANILCA, but implemented 
afterwards. The government argued that mere implementation of the decision to 
"withdraw, reserve, lease or otherwise permit the use, occupancy, or disposal" of 
public lands did not trigger Section 810. It argued that the determination to authorize 
the roads and harvest units was made prior to the passage of ANILCA in 1980 when 
the Forest Service approved the 5-year plan.

The federal government argued that state-created municipalities could not sue 
parens patriae, therefore the City of Tenakee Springs had no standing to bring 
Section 810 actions. The plaintiffs, relying upon cases giving municipalities standing 
in NEPA cases, claimed they had standing by virtue of Section 802(3) which declares 
that it shall be a policy of Congress for federal land managing agencies to cooperate 
with adjacent land owners. They also argued tha t the City had standing because it 
performed land planning functions relating to subsistence with which the Forest 
Service actions conflicted.

Judge von der Heydt (decision June 26, 1987) agreed with the federal 
government and ruled that the City of Tenakee Springs had no standing to raise a 
cause of action under Section 810. Citing In re Multidistrict Vehicle A ir Pollution 
M.D.L. No. 81, 481 F.2d 122, 131 (9th Cir.), cert, denied, 414 U.S. 1045 (1973), the 
court reasoned that the City does not engage in subsistence and its indirect interest in 
the economic well-being of the taxpayer base was not sufficient to confer standing. 
The court made no finding as to whether the Fore?*- rvicc had complied with Section
810, but cautioned "[s]ince other plaintiff irties to this suit could raise the
Section 810 issue at a later time, prudence -vouiu dictate that the Forest Service 
reevaluate whether it has complied with the section."

On the NEPA issues, the court enjoined further roading and harvest beyond 
the existing roads in a given area pending preparation of a supplemental EIS. 
Completion of the Supplemental EIS.

The second phase of the case involves a challenge to the supplemental EIS, 
released in November 1989, for the 1981-86 and 1986-90 operating periods. In the
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record of decision for that EIS, the Forest Service authorized the cutting of over 400 
million board feet of timber in 19S0, more than APC had cut in the prior four years 
combined. In so doing, the agency found that there would likely be a significant 
restriction on subsistence, but that it was "necessary" due to the 50 year timber 
contract with APC.

A large number of subsistence users joined the original plaintiffs in the 
challenge to the supplemental EIS, including Natives and non-Natives from Tenakee 
Springs, Angoon and Kake, the Kake Tribal Corporation, the Organized Villages of 
Kake and the Angoon Community Association. The plaintiffs moved for preliminary 
injunctions on January 8, 1990 and February 2, 1990, alleging that the Forest 
Service's Subsistence analyses and findings fail to comply with ANILCA, $ 810. The 
preliminary injunction motions also raise issues under NEPA and the Clean Water 
Act. The motions request protection of selected timber harvest sites around Tenakee 
Springs, Angoon and Kake, 100 foot no-cut buffer strips on important fish streams, 
and a water quality monitoring program.

The court consolidated this case with Hanlon v. Barton (see p. 15 infra or 
supra), which challenged the same Forest Service decision on behalf of residents of 
Hoonah. The court ordered the parties to negotiate but they were unable to reach 
agreement. In mid-April, plaintiffs moved for a temporary restraining order. On 
April 26, 1990, the court heard oral argument on the requests for preliminary 
injunction and temporary restraining order. The court denied the request for T.R.O. 
but stated its intention to issue a decision on the consolidated requests for preliminary 
injunction in the near future.

24. Tlingit and Haida Central Council v. Slate of Alaska, No. 1JU-90-373 
CIV. (Superior Court)

This case was filed on April 8, 1990, by individual Tlingit and Haida Indians 
and the Tlingit and Haida Central Council. They challenge the State's management of 
sea cucumber harvests in Southeast Alaska. They allege that the State is mis­
managing this resource by allowing commercial harvests in violation of the sustained 
yield principle, to the detriment of long-established subsistence uses of sea cucumbers 
throughout the region.

Plaintiffs seek a declaration that the defendants are managing the fishery in 
violation of Article VIII, Section 4 of the Alaska Constitution, AS 16.05.258, 5 AAC 
99.010, AS 16.43.010', 16.43.240, and AS 16.05.092. They also seek a permanent 
injunction preventing the State from granting permits, and directing them to rescind 
all outstanding permits, for commercial harvest of sea cucumbers, until such time as 
they have assessed the biological status of sea cucumbers, determined the portion of 
those stocks that may be harvested consistent with sustained yield, determined the
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portion needed to satisfy subsistence needs, and otherwise complied with the 
requirements of State law.

25. Tukimrmute Native Community Council o. Conquergood, A85-604 
Civ. (D. Alaska) (Holland)

This case involves a challenge to a gold dredging permit and mining plan on 
the Tuluksak River. Defendants are the Corps of Engineers and the BLM. The Corps 
of Engineers is the agency responsible for the issuance of dredge and fill permits 
(commonly known as 404 permits, see 33 U.S.C. $ 1344) involving navigable waters. 
The Bureau of Land Management approves mining plans involving more than five 
acres of public land.

The plaintiff claims that BLM failed to comply with its statutory 
responsibilities under both NEPA and Section 810 of ANILCA. Specifically, they 
claim that the BLM erroneously concluded that it need not prepare a full 
environmental impact statement in conjunction with its permit authorizing Northland 
Gold to relocate al'A mile stretch of the Tuluksak River across BLM lands in order to 
dredge the main channel of the river. While BLM did an 810 analysis before 
approving the mining plans, plaintiffs argue that BLM erroneously found that the 
dredging activity and channel diversion would not significantly restrict subsistence 
uses within the meaning of Section 810.

On October 17, 1989, Judge Holland granted in part plaintiffs’ motion for 
partial summary judgment on their NEPA and ANILCA claims. He found that BLM’s 
conclusion not to prepare an EIS or to comply with the full ANILCA section 810 
procedures was not reasonable, due to a failure to analyze fully the downstream 
impacts of the mining operation; but instead of ordering an EIS or compliance with 
Section 810, he remanded the matter to BLM to analyze those impacts and decide 
whether to prepare an EIS or comply with the Section 810 procedures. At the same 
time, he granted defendants' motion for partial summary judgment as to the 
remaining counts, which seems to have in effect upheld BLM’s permit on the merits. 
Plaintiffs moved to amend the judgment to vacate the decision in favor of defendants, 
which the Court denied on January 9,1989.

Plaintiffs have filed an appeal of the grant of summary judgment to 
defendants and defendants have moved to dismiss the appeal for lack of jurisdiction. 
The Court has consolidated that motion with the merits of the appeal. The case is 
currently tied up in the Conference Program, however, due to the possibility that the 
appeal may be rendered moot.



26. United States v. Sakurai, No. A88-026 Cr. (O. Alaska) (Consuelo B.
Marshall, visiting: judge)

Grant Boe and Lavina Grey were indicted on charges of taking herring roe on 
kelp "for other than subsistence purposes," allegedly in violation of 5 AAC $$ 01.010, 
01.730, 39.002. Specifically, they were charged with taking and possessing herring 
roe for commercial sale in the State of Washington in violation of various sections of 
the Lacey Act, 16 U.S.C. S 3372 (aX2XA) and $ 3373 (dXIXB) and for conspiracy under 
18 U.S.C. $ 371. The Lacey Act incorporates state law fish and game offenses.

On September 12, 1988, Boe and Grey moved to dismiss the indictments 
against them on the ground that the sale of roe on kelp in the State of Washington is 
consistent with the definition of subsistence uses under both Alaska and federal law. 
In addition, they alleged that Alaska's regulations failed to apply the policies 
mandated by Title VTII of ANILCA.

The matter was referred to Magistrate Roberts, who issued a Report and 
Recommendation on October 11,1988. He concluded that "[t]he large scale interstate 
commercial sales of roe on kelp that defendants are alleged to have undertaken clearly 
are not the type of "customary trade" that Congress or the Alaska legislature intended 
to protect." Magistrate’s Report at 28. Judge Kleinfeld accepted the magistrate’s 
report, noting that neither of the defendants had presented sufficient factual support 
for the predicate of their argument, and therefore denied the motions to dismiss.

On May 11, 1989, the parties stipulated to reopening defendants’ motion to 
dismiss for the purpose of allowing the court to consider additional evidence offered by 
the defendants. At a hearing on May 15, 1989, the defendants presented evidence 
demonstrating that they had earned approximately $8,700 from the harvest and sale 
of roe on kelp in 1988 and approximately $7,600 in 1987. The Court concluded that 
the exchange of roe on kelp for currency is customary trade within the native 
community, and that the income received from the defendants’ sale of roe on kelp was 
not sufficient for the Court to conclude that they were engaged in a "significant 
commercial enterprise." The Court dismissed the counts involving violations of the 
Lacey Act and the Government voluntarily dismissed the conspiracy count.

Although the Government took an appeal from Judge Marshall's dismissal of 
the Lacey Act violations, the appeal was subsequently dismissed un September 29, 
1989, at the Government's request.

27. United States v. Skinna, No. CR-88-026 (D. Alaska) (Fitzgerald), 
appeal pending, No. 88-3286 (9th Cir.)

Byron Skinna was convicted following a jury trial of one count of unlawful 
transportation in Interstate Commerce of illegally taken herring spawn on kelp in



violation of the Lacey Act, 16 U.S.C. 55 3372(aX2XA) and 3373 (dXlXB). On appeal 
Skinna argues that the State of Alaska’s regulations restricting the commercial 
harvest of herring roe on kelp conflict with the "customary trade" provisions of 
ANILCA and are therefore invalid.

M I S C E L L A N E O U S  N A T I V E  I N I T I A T I V E S

Alaska Sea Otter Commission

The Alaska Sea Otter Commission was founded in December 1988 for the 
purposes of managing, protecting, and regulating sea otter hunting. In addition, the 
Commission intends to educate and inform the public about this long-established way 
of life.

The immediate impetus for organization of the Commission v/as the initiation 
by the U. S. Fish and Wildlife Service of a formal rulemaking proceeding proposing to 
prohibit Alaska Native use of sea otters for making handicrafts and clothing. The 
Commission took a lead role in coordinating participation by coastal Alaska Natives in 
the public hearings regarding the proposed rule which were held in October, 1989.

The Commission, made up of representatives from each of the six affected 
coastal Native regions in Alaska, also plans to take an active role in management and 
conservation of the sea otter population in general, but in the Prince William Sound 
area in particular, due to the damage to the sea otter population caused by the Exxon 
Valdez oil spill. The long-term goal of the Commission is to develop a comprehensive 
management plan in cooperation with the Fish and Wildlife Service and the 
Department of Fish and Game.

Eskimo Whaling Commission

The Alaska Eskimo Whaling Commission (AEWC) is organized as a state non­
profit association for the purpose of actively representing the interests of Native 
whalers before the International Whaling Commission. As noted above, the AEWC 
was successful in convincing the International Whaling Commission to relax its ban on 
bowhead whaling.

International Porcupine Caribou Commission

The International Porcupine Caribou Commission (IPCC) was initially formed 
to resist oil development in the Arctic National Wildlife Refuge. It has subsequently 
become a trans-boundary commission of Athabascan and Inuit people who seek an 
international accord protecting the Porcupine Caribou herd. The IPCC has focused 
efforts on two different fronts. Internationally, the IPCC has attempted to influence 
the treaty negotiations between the United States and Canada concerning the herd
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population and the protection which should be given to the herd’s habitat. 
Domestically, the IPCC represents Native users who are concerned that substantial 
development in the Arctic National Wildlife Refuge will significantly and adversely 
affect the size of the herd.

The Eskimo Walrus Commission

The Eskimo Walrus Commission was founded in 1978 in response to negative 
publicity about Eskimo walrus hunting. The Commission has representatives from 18 
villages whose residents secure a significant proportion of their food from walrus 
hunting. The Commission was founded for the purpose of managing, protecting and 
regulating walrus hunting. In addition, the Commission sought to educate and inform 
the public about this long-established way of life.

After years of working together, the Commission, the Department of Fish & 
Game and the Fish & Wildlife Service formalized their mutual interest in the welfare 
of Pacific Walrus by signing a Memorandum of Agreement on May 21, 1987. The 
Agreement outlines management responsibilities and conservation obligations and 
recognizes the need for ongoing cooperation to maintain a healthy walrus population.
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K A T Y H r w s , Chiaf Juatlca.
COMJPTOM* Justice, concurring.
M O C K ,  Justice, concurring.
AA1INCWIT2, Juitica, dissenting.

ENTROOUCTION

This caaa challenge* chapter 32 SLA 1586 which grant* a 

preference to rural residents to taJta fiah and geae for 

subsistence purpoaas. Tho only requirement to bo aat by «,

subsistence fisherman or huntar ia residency in a rural area of
(T

tha atata.

Tha rural prafaranca ia challenged undar savaral 

proviaiona of tha Alaska Constitution; tha common uaa clause, 

articla VIII, aaction 3; tha no axcluaiva right of fiahary 

clause, articla VIIZ, saction 13; tha unifora application clauaa, 

articla VIII, aaction 17; tha equal right* clauaa, articla I, 

aaction 1; and tha dua procaaa clauaa, articla Z, saction 7. in 

addition, violation of tha aqual protaction and dua procaaai
clauaas of tha United Statea Conatitution ia claiaad. For tha 

raaaona that follow, wa hold that tha rural prafaranca violataa 

article Till, tactions 3, 13 and 17 of tha Alaska Conatitution.

3340



T h e  1 9 1 1  t e c 1  d e f i n e s  s u b s i s t e n c e  f i s h i n g  e n d  h u n t i n q

e e  a c t i v i t i e s  w h i c h  c e n  b e  u n d e r t a k e n  o n l y  " b y  a  r e s i d e n t

d o m i c i l e d  i n  s  r u r a l  a r e a  o f  t h e  s t a t e  . . . S u b s i s t e n c e  u s e s

a r e  a l s o  d e f i n e d  i n  t e r n s  o f  r e s i d e n c y  i n  r u r a l  a r e a s i

" S u b s i s t e n c e  u s e s "  m e a n s  t h e  n o n c o m m e r c i a l ,  
c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  w i l d ,  
r e n e w a b l e  r e s o u r c e s  b y  a  r e s i d e n t  d o m i c i l e d  
i n  a  r u r a l  a r e a  o f  t h e  s t a t e  f o r  d i r e c t  
p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  f o o d ,  
s h e l t e r .  f u e l .  c l o t h i n g .  t o o l s .  o r  
t r a n s p o r t a t i o n ,  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  
h a n d i c r a f t  a r t i c l e s  o u t  o f  n o n - e d i b l e  
b y - p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s  
t a k e n  f o r  p s r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  
f o r  t h e  c u s t o m a r y  t r a d e ,  b a r t e r ,  o r  s h a r i n g  
f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n .

A3 1 6 . 0 3 . 9 4 0 ( 3 0 ) .  A " r u r a l  a r e a "  l a  d e f i n e d  a s  " a  c o m m u n i t y  o r

a r e a  o f  t h e  s t a t e  i n  w h i c h  t h e  n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d

t r a d i t i o n a l  u s e  o f  f i s h  o r  g a m e  f o r  p e r s o n a l  o r  f a m i l y

c o n s u m p t i o n  i a  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y  o f  t h e

c o m m u n i t y  o r  a r e a . "  AS 1 6 . 0 3  . 9 4 0  ( 2 5 ) .

A p p e l l a n t s  a r e  A l a s k a  r s s i d a n t s  w h o  h a v e  e n g a g e d  i n

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n q  i n  t h e  p a s t  a n d  w i s h  t o  c o n t i n u e

t o  d o  s o .  U n d e r  t h e  1 9 8 6  a c t ,  t h e y  a r e  d i s q u a l i f i e d  a s

s u b s i s t e n c e  u s e r s  b e c a u s e  t h e y  r e s i d e  m  a r e a s  c l a s s i f i e d  a s

n o n - r u r a l  b y  t h e  j o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e .  A p p e l l a n t s

M c D o w e l l  a n d  M a h l e  r e s i d e  i n  A n c h o r a g e ,  B o n d u r a n t  r e s i d e s  m

FACTUAL AiTO m O C g P O H A T ,  S f T T I M q

1 .  F o r  s a s e  o f  r a f a r e n c e ,  c i t a t i o n s  t o  c h a p t e r  3 2  SLA 
1 9 1 6  i n  t h i s  o p i n i o n  w i l l  b e  t o  t h e  a p p r o p r i a t e  s e c t i o n  o f  m e  
A l a s k a  S t a t u t e s  w h e r e  t h a t  a c t  I s  c o d i f i e d .  3 j i 0
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C o o p e r  L a n d i n g ,  t a d  E a s t w o o d  r e s i d e s  i a  t h e  c o m m u n i t y  o f  M c K i n l e y  

Park.

T h e  I S I S  a c t  r e q u i r e s  c a ® B o a r d  o f  r i a h e r i e s  a n d  ch®

B o a r d  o f  C a m e  c o  d e c i d e  w h a t  p o r t i o n  o f  e t c h  f i a h  s t o c k  a n d  g a m e

p o p u l a t i o n  c a n  b e  h a r v e s t e d  c o n s i s t e n t  w i t h  t h e  p r i n c i p l e  o f

s u s t a i n e d  y i e l d .  N e x t  t h e  B o a r d s  m u s t  d e t e r m i n e  h o w  m u c h  o f  t h e

h a r v e s t a b l e  p o r t i o n  i s  n e e d e d  t o  s a t i s f y  s u b s i s t e n c e  n e e d s .  i f

t h e  h a r v e s t a b l e  p o r t i o n  o f  a n y  s t o c k  o r  p o p u l a t i o n  i s  n o t

s u f f i c i e n t  t o  a c c o m m o d a t e  a l l  c o n s u m p t i v e  u s e s  - -  s p o r t ,  p e r s o n a l

u s e ,  a n d  c o m m e r c i a l  —  t h e n  s u b s i s t e n c e  u s e s

s h a l l  b e  a c c o r d e d  a  p r e f e r e n c e  o v e r  o t h e r  
c o n s u m p t i v e  u s e s ,  a n d  t h e  r e g u l a t i o n s  s h a l l  
p r o v i d e  a  r e a s o n a b l e  o p p o r t u n i t y  t o  s a t i s f y  
t h e  s u b s i s t e n c e  u s e s .  X2  t h e  h a r v e s t a b l e
p o r t i o n  i s  s u f f i c i e n t  t o  a c c o m m o d a t e  t h e  T
s u b s i s t a n c e  u s e s  o f  t h e  s t o c k  o r  p o p u l a t i o n ,  
t h e n  t h e  B o a r d s  m a y  p r o v i d e  f o r  o t h e r  
c o n s u m p t i v e  u s e s  o f  t h e  r e m a i n d e r  o f  t h e  
h a r v e s t a b l e  p o r t i o n .

AS 1 6 . 0 S . 2 S 8  ( c ) . I f  t h e  h a r v e s t a b l e  p o r t i o n  o f  a  s t o c k  o r

p o p u l a t i o n  i s  i n s u f f i c i e n t  t o  s a t i s f y  a l l  s u b s i s t e n c e  n e e d s ,  a l l

n o n - s u b s i s t e n c e  u s e s  a r e  b a r r e d ,  a n d  t h e  B o a r d s  a r e  r e q u i r e d  t o

d i s t i n g u i s h  a m o n g  s u b s i s t e n c e  u s e r s  b y  a p p l y i n g  t h r e e  c r i t e r i a :

” ( 1 ) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  f i a h  s t o c k  o r  g a m e

p o p u l a t i o n  a a  t h a  m a i n s t a y  o f  l i v e l i h o o d ;  ( 2 ) l o c a l  r e s i d e n c y ;

a n d  ( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s . "  i d .

T h i s  e a s e  w a s  b r o u g h t  i n  1 9 8  3 a s  a  c h a l l e n g e  t o  t h e

1 9 7 8  s u b s i s t a n c e  s t a t u t e ,  c h a p t e r  1 3 1 ,  s e c t i o n  4 SL A  1 9 7 1 .  T h e

1 9 7 1  s t a t u t e  e s t a b l i s h e d  t h a t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  h a d

p r i o r i t y  o v e r  o t h e r  u s e e  o f  f i s h  a n d  g a m e  s t o e k s .  L i k a  t h a  1 9 8 6

3 Oi!»



s t s t u t a ,  i t  p r o v i d a d  f o r  t v o  t i a r a  o f  s u b s i s t a n c a  u s a r s .  i n  t h a  

f i r s t  t i e r  v a r a  e h o s a  w h o  c o u l d  t a k a  f i s h  o r  g a a a  f o r  s u b s i s t a n c a  

purposaa w h a n  p o p u l a t i o n s  w a r a  i d a q u a t a  t o  s a t i s f y  Ai l  

s u b s i s t e n c e  n a a d s .  T h a  s a c o n d  t i a r  w a s  l i a i t a d  t o  t h o s e  who 

c o u l d  t a k a  f i s h  a n d  g a m e  f o r  s u b s i s t e n c e  p u r p o s a s  w h a n  

p o p u l a t i o n s  v a r a  i n a d e q u a t e  t o  s u p p l y  a l l  s u b s i s t e n c e  n a a d s .  T h a  

1 9 7 1  s t s t u t a  d i s t i n g u i s h e d  t h a  s a c o n d  t i a r  o f  s u b s i s t a n c e  users 

f r o m  t h a  f i r s t  t i a r  o n  t h a  b a s i s  o f  t h a  s a a a  t h r a a  f a c t o r s  

u t i l i z a d  i n  t h a  1 9 8 6  s t s t u t a ,  n a a e l y ,  c u s t o m a r y  a n d  d i r a c t  

d e p e n d e n c e ,  l o c a l  r e s i d e n c y ,  a n d  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

r a s o u r c a a .  I d .  H o w e v e r ,  u n l i k a  t h a  1 9 8 6  s t s t u t a ,  t h a  1 9 7 8  

s t s t u t a  d i d  n o t  i m p o s e  a  r u r a l  r a s i d a n c y  r e q u i r e m e n t  a s  a
tr

c o n d i t i o n  t o  b a c o m i n g  a  f i r s t - c i a r  s u b s i s t a n c a  u s a r .

T h a  a p p a H a n t s '  i n i t i s l  c o m p l a i n t  c h s l l a n g e d  t h a  

s a c o n d - t i a r  s u b s i s t a n c a  p r i o r i t y  o f  t h a  1 9 7 8  s t s t u t a .  T h a  

c o m p l a i n t  w a s  a m e n d a d  s a v a r a l  t i a s s  t o  a x p a n d  o n  t h a  o r i g i n a l  

t h a o r y  a n d  a d d  c h a l l a n g a s  t o  v a r i o u s  r a g u l a t i o n s .  A l l  p a r t i a l  

s u b m i t t a d  m o t i o n s  f o r  s u s m a r y  j u d g m e n t .  T h a  s u p a r i o r  c o u r t  

g r a n e a d  s o m a  o f  t h a s a  m o t i o n s  a n d  d a f a r r a d  o c h t r s  o n  O c t o b a r  2 4 ,  

1 9 8 4 .  B a f o r a  t h a  d a f a r r a d  m o t i o n s  c o u l d  b a  r u l e d  o n .  t h i s  c o u r t  

d a c i d a d  H a d I s o n  v .  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  C a a a , 6 9 6  ? . 2 d  

1 6 1  ( A l a s k a  1 9 1 9 )  > w h i c h  s t r u c k  d o w n ,  a s  i n c o n s i s t e n t  w i t h  t h a  

I 9 7 t  s t s t u t a ,  s u b s i s t a n c a  f i s h i n g  r a g u l a t i o n s  w h i c h  i m p o s a d  a  

r u r a l  r a s i d a n c y  r a q u i r a m a n c  o n j f i r s t - c i e r  s u b s i s t a n c a  u s e r s .  I d .



T h *  n e x t  « v * n t  o f  s i g n i f i c a n c e  v a *  c h *  p a s t a ? *  i a  m i  

o f  c h a p t e r  5 2  SLA 1 9 1 6 ,  w h i c h ,  a s  n o t e d ,  p r o v i d e s  c h a t  o n l y  r u r a l  

r e s i d e n t s  c a n  b e  f i r s t -  o r  s e c o n d - t i e r  s u b s i s t e n c e  u s e r s .  

F o l l o w i n g  p a s s a g e  o f  t h i s  a c t ,  t h e  a p p e l l a n t s  a g a i n  a m e n d e d  t h e i r  

c o m p l a i n t ,  c h a l l e n g i n g  c h e  r u r a l  p r e f e r e n c e  o n  c o n s t i t u t i o n a l  

g r o u n d s .  B o t h  t h a  a p p e l l a n t s  a n d  t h e  s t a t e  m o v e d  f o r  s u m m a r y  

j u d g m e n t .  T h e  s u p e r i o r  c o u r t  g r a n t e d  t h e  m o t i o n  o f  t h e  s t a t e  a n d  

d e n i e d  t h e  m o t i o n  o f  t h e  a p p e l l a n t s .  J u d g m e n t  w a s  e n t e r e d  o n  t h a  

b a a i s  o f  t h i s  r u l i n g .

T h e  s e t t i n g  o f  t h i s  c a s e  w o u l d  n o t  b e  c o m p l e t e  w i t h o u t  

m e n t i o n  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d i s  C o n s e r v a t i o n  A c t  

( A N I L C A ) ,  e n a c t a d  b y  C o n g r a s a  i n  1 9 8 0 . 2  S a c t i o n  3 1 1 4  o f  t h i *  a c t  

r e q u i r e s  t h a t  o n  f e d e r a l  p u b l i c  l a n d *  i n  A l a s k a ,  s u b s i s t a n c e  u s e s  

a r e  t o  b e  g i v e n  p r i o r i t y  o v S r  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  

o t h e r  p u r p o s e s .  ( J n d e r  A N I L C A ,  o n l y  r u r a l  A l a s k a  r e s i d e n t s  a r e  

e n t i t l e d  t o  a  s u b s i s t e n c e  p r i o r i t y . 3 A N I L C A  r e q u i r e s  f e d e r a l

2 .  I S  a . B . C . A .  S §  3 1 0 1 - 3 2 3 3  ( W e s t  1 9 8 5 ) .

3 .  A N I L C A  S 8 0 4 ,  1 6  U . S . C . A .  $ 3 1 1 4 ,  s t a t e s :

E x c e p t  a t ' o t h e r w i s e ' p r o v i d e d  i n  t h i s  A c t  
a n d  o t h e r  F e d e r a l  l a v s ,  t h e  t a k i n g  o n  p u b l i c  
l a n d s  o f  f i s h  a n d  w i l d l i f e  f o r  n o n w a s t e f u l  
s u b s i s t e n c e  u s e s  s h a l l  b e  a e c o r d e d  p r i o r i t y  
o v e r  t h e  t a k i n g  o n  s u c h  l a n d *  o f  f i s h  a n d  
w i l d l i f e  f o r  o t h e r  p u r p o s e s ,  w h e n e v e r  i t  i s  
n e c e s s a r y  t o  r e s t r i c t  t h e  e a k i n g  o f  p o p u l a ­
t i o n s  o f  f i s h  a n d  w i l d l i f e  o n  s u c h  l a n d s  f o r  
s u b s i s t e n c e  u s e s  - i n  o r d e r  t o  p r o t e c t  t h e  c o n ­
t i n u e d  v i a b i l i t y  o f  s u c h  p o p u l a t i o n s ,  o r  t o  
c o n t i n u e  s u c h  u s e s ,  s u c h  p r i o r i t y  s h a l l  b e

( F o o t n o t e  C o n t i n u e d )
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a a n a g a m a n t -  p u b l i c  L a n d s  i n  A l a s k a  i n  o r d a r  t o  a n s u r s  i ;h a  

s u b s i s t a n c a  p r i o r i t y . 4 H o v a v a r ,  f a d a r a l  a a n a g a m a n t  m a y  b a  

s u p p l a n t a d  b y  t b a  s t a t a  s o  l o n g  a s  t h a  a t a t a  a r v a c t *  a n d  

l a p L a m a n t s  s u b s i s t a n c a  L a w s  " w h i c h  a r a  c o n s i s t a n t  w i t h ,  a n d  w h i c h  

p r o v i d a  f o r  t h a  d a f i m t i o n ,  p r a f a r a n c a ,  a n d  p a r t i c i p a t i o n  

s p a c i f i a d  i n *  A N I L C A . ^

( F o o t n o c a  C o n t i n u a d )

i o p l a m a n c a d  t h r o u g h  a p p r o p r i a t a  L i m i t a t i o n s  
b a s a d  o n  t h a  a p p l i c a t i o n  o f  t h a  f o l l o w i n g  
c n t a r i a :

(L)  c u s t o m a r y  a n d  d i r a c t  d a p a n d a n c a  u p o n  ^  
t h a  p o p u l a t i o n s  a s  t h a  m a i n s t a y  o f  l i v a l i -  
h o o d ;

( 2 ) l o c a l  r a s i d a n c y ;  a n d

( 3 )  t h a  a v a i l a b i l i t y  o f  a l t a r n a t i v a  
r a s o u r c a s .

( E m p h a s i s  a d d a d ) .

A N IL C A  S 1 0 3 ,  16  U . S . C . A .  $ 3 1 1 3 ,  d a f i n a s  t h a  c a r a
" s u b s i s t a n c a  u s a s *  a s  u s a d  i n  A N IL C A  t o  m a & n

t h a  c u s t o m a r y  a n d  t r a d i t i o n a l  u s a s  b v  r u r a l  
A l a s k a  r t a i d a n t s  o f  w i l d ,  r a n a w a b l a  r a s c u r c a s  
f o r  d i r a c t  p a r s o n a l  o r  f a m i l y  c o n s u m p t i o n  a s  
f o o d ,  s h a l t a r ,  f u a l ,  c l o t h i n g ,  c o o l s ,  o r  
t r a n s p o r t a t i o n i  f o r  t h a  m a k i n g  a n d  s a i l i n g  o f  
h a n d i c r a f t  a r t i e l a s  o u t  o f  r . o n a d i b l a  
b y p r o d u c t s  o f  f i s h  a n d  w i l d l i f a  r a s o u r c a s  
t a k a n  f o r  p a r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  f o r  
b a c t a r ,  o r  s h a r i n g  f o r  p a r s o n a l  o r  f a m i l y  
c o n s u m p t i o n ;  a n d  f o r  c u s t o m a r y  t r a d a .

( E m p h a s i s  a d d a d . )

4 .  16  U . S . C . A .  5 3 1 1 5  ( c ) . ,  .  .
•> J i ' 4

5 .  16  U . S . C . A .  S 31  I S ( d )
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A f t e r  t h i a  c o a r t ' a  M a d l a o n  d e c i s i o n ,  t h e  S e c r e t a r y  o f  

t h *  i n t e r i o r  n o t i f i e d  t h *  a t * t *  t h a t  s t a t e  l a v  w a s  n o  l o n g e r  

c o n a i a t e a t  w i t h  A N I L C A  a n d  t h a t  f a d a r a l  m a n a g e m e n t  w o u l d  b e g i n  

u n l a a a  c o n a i a t a n c y  w a a  a c h i a v a d  b y  J u n a  1 , 1 9 1 6 .  K e n a l t f  i n* *  * *  

T t l b a  v .  S t a t *  o f  A l a s k a , 8 6 0  P . 2 d  3 1 2 ,  3 1 4  ( 9 t h  C i r .  1 5 8 8 ) ,  

c a r t , d e n i e d , 1 0 5  L .  I d .  2 d  6 9 5  ( 1 9 8 9 ) .  W i t h  t h a  p a a c a g a  o f  t h e  

1 9 1 6  a c t *  t h a  X n t a n c r  C e p a r t a e n t  h a a  s t a t e d  t h a t  A l a s k a  i a  o n c a  

a g a i n  i n  c o a p L i a n c a  w i t h  A N I L C A .  i d -

A f t a r  f i n a l  ; u d g m * n t  w a s  a n t a r a d  b y  t h *  s u p e r i o r  c o u r t ,  

t h a  9 t h  C i r c u i t  C o u r t  o f  A p p e a l s  r u l e d  t h a t  t h *  d e f i n i t i o n  o f  

• r u r a l "  i n  t h a  1 9 8 6  a c t  d o e s  n o t  c o a p L y  w i t h  1 3 1 1 3  o f  A N I L C A .  

I d .  a t  3 1 8 .  • R u r a l , *  i n  A N I L C A ,  a c c o r d i n g  t o  t h a  c o u r t ,  r e f e r s  

t o  " s p a r s e l y  p o p u l a t e d "  a r e a s j  " r u r a l  i s  t h a  a n t o n y m  o f  u r b a n  a n d
r

i n c l u d e s  a l l  a r e a s  m  b e t w e e n  c i t i e s  a n d  t o w n s  o f  a  p a r t i c u l a r  

s i z e . "  I d .  a t  3 1 6 - 1 7 .  T h a  c o u r t  r e f e r r e d  t o  C e n s u s  B u r e a u  

s t a n d a r d s  u n d e r  w h i c h  " t h a  u r b a n  p o p u l a t i o n  c o n s i s t s  o f  p e o p l e  

l i v i n g  i n  c o m m u n i t i e s  o f  2 , 5 0 0  o r  m o r e ,  w h i l e  t h e  r u r a l

p o p u l a t i o n  c o m p r i s e s  e v e r y o n e  e l s e . "  I d .  a t  3 1 7 .  T h u s ,  t h *  1 9 8 6  

a c t ' s  s u b i i s t * n e « - o r i * n t « d  d e f i n i t i o n  w a s  h * l d  i n c o n s i s t e n t  w i t h  

A N I L C A .

B o n d u r a n t  a n d  X a t t v o o d  b o t h  r e s i d e  i n  r u r a l  a r e a s  a s

K e n a i t z e  h a s  i n t e r p r e t e d  A N I L C A ' s  u s *  o f  t h a t  t e r m .  T h * v  a r e

t h u s  p r o b a b l y  e n t i t l e d  t o  i n j u n e t i v e  r e l i e f  u n d e r  A N I L C A ,  16



«

U . S . C . A .  *  312 ,7  U ) .  U o w e v e r ,  t h 4  K c n e l t t t  d e c i s i o n  d o e s  n o c  

c h a n g *  e h *  i s s u e s  p r * s « n t « d  i n  t h i s  a p p e a l  b e c a u s e  c h *  ' . m  

s t a t u t e  r * m * i n «  f u l l y  a p p l i c a b l e  c o  a l l  n o n - f e d e r a l  l a n d s .

B a c k g r o u n d  a n d  P u r p o s e  o f  t h *  1 9 8 6  S t a t u e *

P r i o r  t o  1 9 7 8  , u r b a n  r e s i d e n t s  c o u l d  e n g t g e  i n  s u b s i s ­

t e n c e  h u n t i n g  a n d  f i s h i n g .  H o w e v e r ,  t h e r e  w a s  n o  s t a t u t o r y  

p r e f e r e n c e  g i v e n  t o  s u b s i s t e n c e  o v e r  s p o r t  o r  c o m m e r c i a l  f i s h i n g  

o r  s p o r t  h u n t i n g .  W i t h  t h e  e n a c t m e n t  o f  c h a p t e r  1 3 1  SLA 1 3 7 a ,  

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  w e s  g i v e n  s u c h  a  p r i o r i t y .  

M a d i s o n , 6 5 6  y . 2 d  a t  1 7 4  n . 1 2 .  T h *  1 5 7 1  s t a t u t e  d i d  n o t  b a r

u r b a n  r e s i d e n t s  f r o m  e l i g i b i l i t y  a s  f i r s t - t i e r  s u b s i s t e n c e  u s e r s .  

M a d i s o n , 6 9 6  P . 2 d  a t  1 7 6 .  H o w e v e r ,  a  r e g u l a t i o n  a d o p t a d  b y  t h e  

l o a r d  o f  P i s h  a n d  G a m e  d i d  e x c l u d a  u r b a n  r e s i d e n t s .  3 AAC 

0 1 . 5 9 7 .  M a d i s o n  h e l d  t h a t  t h i s  r e g u l a t i o n  v i o l a t e d  t h e  1 9 7 a  

s t a t u t e ,  i d .

I n  1 9 9 5  t h e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  a d o p t e d  a

l e t t e r  o f  i n t e n t  w h i c h  a c c o m p a n i e d  t h e  b i l l  t h a t  b e c a m e  t h e  1 9 8 6

s u b s i s t e n c e  a c t .  1 9 8 5  H o u s e  J o u r n a l  1 2 4 6 .  T h a  l e t t e r  e x p l a i n e d

c h e  r u r a l  p r e f e r e n c e  o f  t h e  1 9 1 6  a c t  a s  f o l l o w s :

T h i s  l i m i t a t i o n  o f  t h e  d e f i n i t i o n  o f
" s u b s i s t e n c e  u s e e "  r e c o g n i z e s  t h a t  A l a s k a  i s  
u n i q u e ,  a n d  u n l i k e  a n y  o f  t h e  o t h e r
f o r t y - n i n e  s t a t e s ,  t h e  e c o n o m y  o f  a a n v  r u r a l  
c o m m u n i t i e s  i n  r u r a l  a r e a s  m  A l a s k a  i s  

' S i g n i f i c a n t l y  d e p e n d e n t  u p o n  p a r t i c i p a t i o n  b y  
t h *  r e s i d e n t s  o f  t h e s e  c o m m u n i t i e s  m  t h a

6 .  S u c h  r e l i e f  h a s  n o t  C a e n  r e q u e s t e d  m  t h i s  c a s e ,  
a n d  t h e  q u e s t i o n  w h e t h e r  t h e  $ 3 1 1 7 ( a )  r e m e d y  i s  a v a i l a b l e  o n l y  
i n  f e d e r a l  c o u r t s  h a s  n o t  b s a n  b r i e f e d .
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t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n *
S o t  p a r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .
F u r t h e r ,  t h a  l e g i s l a t u r e  f i n d *  t h a t  t h a  ^
g e n e r a l  h e a l t h  a n d  w e l f a r e  o f  t h e s e  c i t i z e n s  “
i a  s i g n i f i c a n t l y  t i e d  t o  t h e i r  p a r t i c i p a t i o n  
i n  t h e s e  a c t i v i t i e s .

I d . a t  1 2 2 9 - 3 0 .  I n  m a k i n g  t h i s  d e t e r m i n a t i o n ,  t h e  l e g i s l a t u r e

s o u n d e d  a  t h e m e  t h a t  w a s  a l s o  e x p r e s s e d  b y  C o n g r e s s  m  e n a c t i n g

A N I L C A .  T h e  H o u s e  C o m m i t t e e  o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s

d e t e r m i n e d  t h a t :

A f t e r  c o n s i d e r a t i o n  o f  t h e  t e s t i m o n y  a t  t h e
s u b c o m m i t t e e ' s  h e a r i n g s  a n d  t o w n  m e e t i n g s
t h r o u g h o u t  A l a s k a  a n d  r s v i e w  o f  s t u d i e s  d o n e
b y  a  v a r i e t y  o f  f e d e r a l ,  s t a t e ,  a c a d e m i c ,  a n d
o t h e r  a g e n c i e s  a n d  g r o u p s ,  t h e  C o m m i t t e e  h a s
n o  d o u b t  a b o u t  t h e  i m p o r t a n c e  o f  s u b s i s t e n c e
u s e s  t o  t h e  r u r a l  p e o p l e  o f  A l a s k a .  R e l i a b l e
e v i d e n c e  w a s  g i v e n  t o  t h e  C o m m i t t e e
d e m o n s t r a t i n g  t h a t  f i f t y  p e r c e n t  o f  t h e  f o o d
f o r  t h r e e - q u a r t e r s  o f  t h e  N a t i v e  f a m i l i e s  i n
A l a s k a ' s  s m a l l  a n d  m e d i u m  v i l l a g e s  i e
a c q u i r e d  t h r o u g h  s u b s i s t e n c e  u s e s ,  a n d  4 0  *
p e r c e n t  o f  s u c h  f a m i l i e s  s p e n d  a n  a v e r a g e  o f
6 t o  7 m o n t h s  o f  t h e  y e a r  i n  s u b s i s t e n c e
a c t i v i t i e s ...................  , £

H . R .  R e p .  N o .  1 0 4 5  , 9 5 t h  C o n g . ,  2 4  S e s s . ,  a t  1 3 1  ( 1 9 7 8 )  . T h e

i n t e r v e n o r s  i n  t h i s  a p p e a l  s i m i l a r l y  e x p r e s s e d  t h e  p u r p o s e  o n  t h e

r u r a l  p r e f e r e n c e  a s  f o l l o w s :

I f  v i l l a g e  a c c e s s  t o  f i s h  a n d  g a m e  i s  o v e r ­
w h e l m e d  b y  c o m p e t i t i o n  f r o m  t h e  t e n s  o f  
t h o u s a n d s  o f  s p o r t s m e n  w h o  A l a s k a ' s  
f o r t u i t o u s  o i l  w e a l t h  h a s  d r a w n  t o  t h e  u r b a n  
c e n t e r s ,  t h e  e f f e c t  o n  t h e  r u r a l  v i l l a g e  
e c o n o m y  w o u l d  b e  a d v e r s e ,  a n d  t h e  e f f e c t  o n  
t h o  h e a l t h  a n d  w e l f a r e  o f  r u r a l  r e s i d e n t s  
w o u l d  b e  e v e n  m o r e  s o .
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A a  a d d i t i o n a l  p u r p o a a  o f  t h a  1 9 8 4  s u b a i s t a n c a  l a v  l a  t o  

r a t a i n  a c a t a  m a n a g a m a n t  o f  f i s h  a n d  g a a a  o n  f a d a r a l  l a n d a  b v  

r a a a t i n ^  t h a  r a q u i r e m a n t s  o f  A N I t C A . 7

U r b a n - R u r a l  S u b s i s t a n c a  P a t t a r n a  

A p p a l l a n t a ' b a s i c  o b j a c t i o n  t o  t h a  1 5 1 1  a c t  i a  t h a t  b y  

a x c i u d i n g  f r o m  a l i g i b i l i t y  a a  s u b a i s t a n c a  u a a r a  a l l  u r b a n  

d v a l l a r a  a n d  b y  i n c l u d i n g  a l l  r u r a l  d v a l l a r a ,  t h a  a c t  u n f a i r l y  

a x c l u d a s  s c a t a  u r b a n  r a a i d a n t a  w h o  h a v a  l i v a d  a  a u b a i a t a n c a  

l i f a a t y l a  a a d  d a a i r a  t o  c o n t i n u a  t o  d o  s o ,  w h i l a  n a a d l a a s l y  

i n c l u d i n g  n u a a r o u a  r u r a l  r a a i d a n t a  w h o  h a v a  n o t  a n g a g a d  i n  

s u b s i s t a n c a  h u n t i n g  a n d  f i a h i n g .  A p p a l l a n t a  c l a i m ,  i n  o t h a r

w o r d * ,  t h a t  . t h a  u r b a n / r u r a l  c r i t a r i o n  l a  b o t h  u n f a i r l y

u n d a r - i n c l u a i v a ,  b a c a u a a  i t  a x c l u d a a  d a a a r v i n g  u r b a n  r a a i d a n t a ,  

a n d  o v a r - i n c l u s i v e , b a c a u a a  i t  i n c l u d a a  u n d a i a r v i n g  r u r a l

r a a i d a n t a .  A p p a l l a n t a  l n a t o a d  a u g g a a t  t h a t  t h a  r i g h t  t o  

a u b a i a t a n c a  s h o u l d  d a p o r . d  u p o n  i n d i v i d u a l  n a a d s  a n d  t r a d i t i o n s ,  

n o t  o n  o n a ' a  p l a c a  o f  r e s i d e n c e .

T h a  r a c o r d  s u p p o r t s  t h a  a p p a l l a n t a '  c l a i m  t h a t  t h a r e  

a r t  s u b s t a n t i a l  n u m b e r s  o f  u r b a n  s u b a i s t a n c a  u s a r a .  A a t a t a

7 .  S a n a t o r  F i s h e r ,  a  m e m b e r  o f  r . h a  S a n a t a  R e s o u r c e  
C o m m i t t e e ,  n o t a d  i n  t h a  S e n a t a _ £ l o o r  d e b a t e t  " [ T ] h i *  l a g i a l a t i o n  
w i l l  p r e v i d a  t h a  b o a r d a  t h a  t o o l a  t o  s o l v a  t h a  p r o b l a m a  i n  
h a r v a a t  d i s r u p t i o n  t h a t  f o l l o w e d  . M a d i s o n , a n d  w i l l  a s s u r e  t h a  
s t a t a  w i l l  r a c a i n  m a n a g e m e n t  o f  f i s h  a n d  g a m a  t h r o u g h o u t  A l a s k a  
b y  m a t t i n g  t h a  r a q u i r a a a n t s  o f  t h a  f a d a r a l  s u b a i s t a n c a  l a w . *



• t u d y  o f  s u h s i a t a a c a  u a a  p a t t a r n a  f o u n d  t h a t  o f  s o m  2 3 3  h o i d a r a

o f  a u b a i a t a n c a  s a l o o n  p a r s u t a  f o r  t h o  1 9 1 0  T a n a n a  R i v a r  f t s h a r y ,

a p p r o x i o a t a l y  2 0 1  a x h i b i t a d  t h a  a t t r i b u t a a  c o o m o n l y  a s a o c l a t t d

w i t h  a  t r a d i t i o n a l  a u b a i a t a n c a  i i f a a t y l a ,  a v a n  t h o u g h  t h a y  a l l

r a a i d a d  i n  t h a  u r b a n  F a i r b a n k s  a r t a .  T h a  r a p o r t  a t a t a a :

O a a p i t a  t h a i r  r a c i d a n c a  i n  o r  n a a r  p o p u l a t a d  
a r a a a  o f  t h a  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ,  
t h a a a  h o u a a h o i d a  g a n a r a l l y  p a r t l c i p a t a d  i n  
t h a  w a g a  a c o n o a y  o n  a  a a a a o n a l  b a a l a  a n d  h a d  
l e n g a r  h i a t o n a a  o f  p a r t i c i p a t i o n  i n  t h a  
f l a h a r y ,  l o w a r  c a a h  i a c o m a a ,  a n d  a o n a w h a t  
l a r g a r  h o u a a h o l d  s i z a s  t h a n  t h a  m a j o r i t y  o f  
u s a r a .  S o m a  o f  t h a a a  h o u a a h o i d a  h a v a  l o n g ­
s t a n d i n g  c u l t u r a l  t i a a  t o  t h a  a u b a i a t a n c a  
f l a h a r y .  F o r  t h a a a  r a a r a  i n t a n a i v a  u a a r a ,  
f i s h i n g  i n  s u b - d i s t r i c t  Y - B C  w a a  l a a a  a  
r a c r a a t i o n a l  o u t i n g  t h a n  a n  i n t a g r a l  
c o a p o n a n t  o f  t h a i r  w a y  o f  U f a  i n  I n t e r i o r
A l a s k a .  T h a i r  r a i i d a n c a  i n  a n  a r a a  w h i c h  1 a  
c u r r e n t l y  d e f i n e d  b y  r a g u l a t i o n  a a  u r b a n ,  
c o u p l a d  w i t h  a a e a l a t i r . g  d a m a n d a  u p o n  t h a  
r a s o u r c a  b a a a ,  h o v a v a r ,  r a i a a  q u a a t i o n a  a b o u t  
w h a t h a r  t h a a a  t a o r a  i n t a n a i v a  u a a a  c a n  
c o n t i n u a  i n  t h a  f u t u r a .

S t u d y  a t  1 2 .  S i m i l a r l y ,  i n  t h a  c i t y  o f  H o m a r ,  a n  u r b a n  a r a a
q

u n d a r  t h a  r a g u l a t i o n a ,  t h a  s t u d y  r e p o r t s  c h a t  3 8 . 2 %  o f  t h a  c i t y  

r a a i d a n t a  o b t & i n a d  a t  l a a a t  o n a - h a l f  o f  t h a i r  m a s t  a n d  f i s h

s u p p l y  f r o m  p a r s o n a l  h u n t i n g  a n d  f i s h i n g  a c t i v i t i a a .  I d .  a t .  1 6 2 .

I

! •  f t .  J .  w o l f a  a n d  L . J .  S l l a n n a  S a a o u r o t  U a a  a n d  
S o c i o a c o n c a a i c  S v i c a a i a :  C a s a  S t u d i o s  of r i a h i n o  ami H u n t i n g  m 
A l a s k a n  C o a a p u n l t l a a , T e c h n i c a l  P t p a r  N u m b o r  $ 1 ,  A l a s k a  O a p a r t m a n t  
of r i s k  a n d  G a o a ,  D i v i s i o n  o f “ * S u b s i a t a n c a ,  J u n a a u ,  M a r c h ,  1 9 1 3
( h a r a i n a f t a r  ' S t u d y 4 ) .

9. 3 A A C  99.014.
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I r i k a w i a a ,  t h a  s t u d y  d o c u a a n t s  t h a  f a c t  t h a t  n u m e r o u s  

A l a s k a n s  w h o  l i v a  I n  a r a a s  c l a a a i f i a d  b y  t h a  r e g u l a t i o n s  a a  r u r a l  

d o  n o t  e n g a g e  i n  a u b a i a t a n c a  a c t i v i t i e s .  To r  e x a m p l e ,  i n  t h a

C i t y  o f  S i t k a , w h i c h  i s  c i a a a i f i a d  a a  r u r a l ,  a l t h o u g h  i t  h a s  a  

p o p u l a t i o n  o f  7 , 3 0 3  , a o m a  2 6 1  o f  t h a  h o u a a h o i d a  s a m p l e d  d i d  n o  

h u n t i n g  a n d  7% d i d  n o  f i a h i n g ,  I d .  a t  2 3 5 .  S i m i l a r l y ,  m  t h a  

C i t y  o f  N o m a ,  p o p u l a t i o n  3 , 2 4 9 ,  w h i c h  i a  a l a o  r u r a l  u n d a r  t h a  

r a g u l a t i o n s ,  i d .  a t  9 3 ,  s o m a  5 1  o f  a l l  h o u a a h o i d a  u a a  n o  l o c a l l y  

e a k a n  f i s h  o r  g a a a .  Zd.  a t  1 1 1 .

T h a  a t u d y  a l a o  a m p l y  s u p p o r t s  t h a  c r i t i c a l  i m p o r t a n c e  

o f  a u b a i a t a n c a  h u n t i n g  a n d  f i s h i n g  t o  r a a i d a n t a  o f  t h a  n u m a r o u a  

s m a l l  a n d  r a m o t a  v i i i a g a a  o f  o u r  v t & t a .  F o r  a x a m p l a ,  i n  t h a  W a da
•r

H a m p t o n  c a n a u s  a r a a  o f  W a a t a r n  A l a s k a ,  t h a  a v a r a g a  a n n u a l  p a r  

c a p i t a  c a a h  i n c o m a  w a a  o n l y  $ 2 , 7 3 7  ( 1 9 7 9 ) , 10  i d .  a t  3 0 ,  a n d  t h a  

a v a r a g a  h o u a a h o l d  h a r v a a t a d  4 , 2 9 7 ,  d r a a a a d  w a i g h t ,  p o u n d s  o f  f ' i s n  

a n d  g a a a  « a c h  y a a r .  I d .  a t  4 2 .

T h a  A r t i c l a  V I I I  G l a u a a a  -  H i s t o r y  a n d  A n a l y s i s

A .

S a c t i o n  I S  o f  a r t i c l a  y i l l  o f  t h a  A l a a k a  C o n s t i t u t i o n

p r o v i d a a i

Mo a x c l u a i v a  r i g h t  o r  a p a c i a l  p r i v t l a g a  o f  
f l a h a r y  s h a l l  b a  c r a a t a d  o r  a u t h o r i z e d  i n  t h a  
n a t u r a l  w a t a r s  o f  t h a  S t a t a .  T h i s  a a c t i o n  
d o t s  n o t  r a s t r i c t  t h a  p o v a r  o f  t h a  S t a t a  t o

1 0 .  T h a  1 9 7 9  a t a t a w i d a  a v a r a g a  w a s  $ 1 1 , 1 5 2 .  S t u d y  a t

‘3 j \ * 1
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l i m i t  e n t r y  i n t o  a n y  f i s h e r y  f o r  t h e  p u r p o s e s  
o f  r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  e c o n o m i c  
d i s t r e s s  a n o n g  f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  
u p o n  t h e n  f o r  a  l i v e l i h o o d  a n d  t o  p r o n o t e  t h e  
e f f i c i e n t  d e v e l o p m e n t  o f  a q u a c u l t u r e  i n  t h e
S t a t e .

S e c t i o n  3 o f  a r t i c l e  V I Z I  p r o v i d e s :

W h e r e v e r  o c c u r r i n g  i n  t h e i r  n e t u r a l  s t a t e ,  
f i s h ,  w i l d l i f e ,  a n d  w a t e r s  a r e  r e s e r v e d  t o  
t h e  p e o p l e  f o r  c o m m o n  u s e .

S e c t i o n  1 7  o f  a r t i c l e  V I Z I  p r o v i d e s :

L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r
d i s p o s a l  o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  
e q u a l l y  t o  a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  
w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  a n d  
p u r p o s e  t o  h e  s e r v e d  b y  t h e  l a w  o r  
r e g u l a t i o n .

A l t h o u g h  t h e  r a a i f i c a t i o n e  o f  t h e s e  c l a u s e s  a r s  v a r i e d ,  

t h e y  s h a r e  a t  l e a s t  o n e  m e a n i n g :  e x c l u s i v e  o r  s p e c i a l  p r i v i l e g e s

t o  t a k e  f i s h  a n d  w i l d l i f e  a r e  p r o h i b i t e d .  S e c t i o n  I S  s t a t e s  f c h i s  

e x p l i c i t l y  w i t h  r e s p e c t  t o  f i s h e r i e s .  T h e  p r o c e e d i n g s  o f  o u r  

C o n s t i t u t i o n a l  C o n v e n t i o n  s h o w  t h a t  t h e  s a m e  m e a n i n g  w a s  i n t n n d a d  

w i t h  r e s p e c t  t o  s e c t i o n s  3 a n d  1 7 .

A m e m o r a n d u m  o f  t h e  C o n s t i t u t i o n a l  C o n v e n t i o n  C o m m i t t a e  

o n  R e s o u r c e s  e x p r e s s e s  t h e  v i e w  t h a t  t h e  c o n u s o r ,  u s e  c l a u s e  h a s  a s

o n e  o f  i t s  p u r p o s e s  a  p r o h i b i t i o n  o n  e x c l u s i v e  g r a n t s  o r  s p e c i a l

p r i v i l e g e s .  T h e  m e m o r a n d u m  s t a t e s :  " T h a  e x p r e s s i o n  ' f o r  c o m m o n  

u s e *  i m p l i e s  t h a t  t h e s e  r e s o u r c e s  a r e  n o t  t o  b e  s u b j e c t  t o  

e x c l u s i v e  g r a n t s  o r  s p e c i a l  p r i v i l e g e s  a s  w a s  s o  f r e q u e n t l y  t h e  

c a s e  l a  a n c i e n t  r o y a l  t r a d i t i o n . "  A l a a k a  C o n s t i t u t i o n a l  

C o n v e n t i o n  P a p e r s ,  f o l d e r  2 1 0 ,  P a p e r s  D r a f t e d  b y  C o m m a t t e e  o n  

R e s o u r c e s ,  e n t i t l e d  " T e r m s . "
J j l * ! ’

e



T f t a  C o a s i t t e e  o n  R e s o u r c e s  c o s s a n t a r y  w i t h  r e s p e c t  t o

t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e  s t a t e s t

T h i s  a a c t i o n  i s  i . n t a n d a d  t o  a x c l u d a  a n y  a a p a *  
d a i l y  p r i v i l e g e d  s t a t u s  f o r  a n y  p a r s o n  m  
t h a  u s a  o f  n a t u r a l  r a s o u r c a s  s u b j e c t  t o  t h a  
d i s p o s i t i o n  o f  t h a  s t a t a .

6 P r o c e e d i n g s  o f  t h a  A l a s k a  C o n s t i t u t i o n a l  C o n v a n t i o n  3 4  ( D a e .

1 6 ,  1 3 5 5 )  .

I n  O w a i c h a k  v .  S t a t a , 7 6 3  P . 2 d  4 1 8  ( A l a s k a  1 9 8 8 ) ,  wa 

o b s e r v e d  t h a t  t h a  a r t i c l a  v m  p r o v i s i o n s  w a r a  d e s i g n e d  t o  a n s u r a  

t o  t h a  p u b l i c  t h a  b r o a d a s t  p o s s i b l a  a c c a a a  t o  v i l d l i f a .  t f e  n o t a d  

t h a t  " t h a  c o m m o n  u s a  c l a u s a  I m p o s e ( s j  u p o n  t h a  s t a t a  a  t r u s t  d u t y  

t o  m a n a g e  t h a  f i s h ,  w i l d l i f a  a n d  w a t a r  r a s o u r c a s  o f  t h a  s t a t a  f o r  

t h a  b a n a f i t  o f  a l l  t h a  p e o p l e . "  I d .  a t  4 9 5  ( e m p h a s i s  a d d a d ) .

" CA) m i n i m u s  r e q u i r e m e n t  o f  t h i s  d u t y  i s  s  p r o h i b i t i o n  a g a i n s t  

a n y  . . . s p a e i a l  p r i v i l a g a s . "  I d .  a t  4 9 6 ,  I n  S t a t a  . v .  

O s t r o s k v , 6 6 7  P . 2 d  1 1 3 4 ,  1 1 9 1  ( A l a s k a  1 9 8 3 ) ,  w a  o b s a r v a d  t h a t  t h a  

c o m m o n  u s a  a n d  n o  a x c l u s i v a  r i g h t  o f  f i s h a r y  c l a u s a s  r a f l e c t t d  

" a n t i - e x c i u s i o n i s t  v a l u e s . "

A p p a l l a n t a  c o n t a n d  t h a t  t h a  r u r a l  r a s i d a n c y  r a q u i r a m a n t  

a m o u n t s  t o  a n  a x c l u s i v a  o r  s p a e i a l  p r i v i l e g e  p r o h i b i t e d  

e x p l i c i t l y  b y  s a c t i o n  1 5  a n d  i m p l i c i t l y  b y  s a e t i o r . s  3 a n d  1 7 .  

T h a y  f o c u s  o n  B v n a s  v .  G r l a a s  P a c k i n g  C o . , 3 3 7  y . s .  36  ( 1 9 4 9 ) ,  a  

c a s a  w h i c h  i n t e r p r a t a d  a a c t i o n  1 o f  t h a  w h i t a  A c t .  f o r m e r  48  

E J . S . C .  $ 5  2 2 0 - 2 2 4  ( 1 9 4 1 ) ,  u n d e r  w h i c h  A l a s k a  f i s h e r i e s  v e r t

r e g u l a t e d  b e f o r e  s t a t e h o o d .  ! a  H v n e s . t h a  S u p r s m a  C o u r t  h e l d  

t h a t  t h a  W h i t a  A c t  p r o h i b i t e d  g r a n t i n g  a  p r e f e r e n t i a l  r i g h t  t o  

f i s h  t o  N a t i v e  r e s i d e n t s  o f  t h e  K a r l u k  R e s e r v a t i o n .  I d .  a t  1 2 3 .



T h i s  c a s e  i «  o f  p r e c e d e n t i a l  i m p o r t a n c e ,  t h e y  c o n t e n d ,  b e c a u a e  

l e c t i o n  I S  w e e  b a r e d  o n  r e c t i o n  I  o f  t h e  W h i t e  A c t .

I n  r e s p o n s e ,  t h e  i t a t e  a g r e e *  t h a t  t h e  S i r a t  s e n t e n c e  

o f  r e c t i o n  I S  i r  b a a e d  o n  r e c t i o n  1 o f  t h e  ' W h i t e  A c t .  H o w e v e r ,  

t h e  a t e t *  d i s t i n g u i s h e s  H v n e s  o n  t h e  g r o u n d #  t h a t  t h e  e x c l u s i v e  

r i g h t  t o  f i s h  t h e r e  w a r  a v a i l a b l e  t o  " a  c l o s e d  c l a s s . "  t n  

c o n t r a s t ,  i t  a r g u e i  t h e r e  i r  n o  e l o r e d  c l a a c  h e r e  b e c a u r e  ' p e o p l e  

m a y  b e c o m e  e l i g i b l e  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  u r e a  b y  

e s t a b l i s h i n g  t h e i r  d o m i c i l e  i n  a  r u r a l  a r e a . *  F u r t h e r ,  t h e  s t a t e  

r e l i e s  o n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s s o c i a t i o n  v .

S t a t e ,  621 P . 2 d  897, 904 ( A l a s k a  1981) w h i c h  h e l d  ♦.hat  s e c t i o n  15

d o e s  n o t  b a r  d i f f e r e n t i a l  t r e a t m e n t  b e t w e e n  c o m m e r c i a l ,  s p o r t ,

a n d  s u b s i s t a n c e  f i s h e r m e n .  T h e  i n t e r v e n o r s *  a r g u m e n t  i n  r e s p o n s e
. *-

r e l i e s  e x c l u s i v e l y  o n  t h i s  c a s e .

T h e  p a r t i e s  c o r r e c t l y  a g r e e  t h a t  t h e  n o  e x c l u s i v e  r i g h t

o f  f i s h e r y  e l a u s e  i s  b a s e d  o n  s e c t i o n  1 o f  t h e  w h i t e  A c t .  • T h e

c o m m e n t a r y  c o n c e r n i n g  t h e  e x c l u s i v e  r i g h t  o f  f i s h e r y  c l a u s e

p r e p a r e d  b y  t h e  C o m m i t t e e  o n  K a s o u r c e s  o f  c h e  C o n s t i t u t i o n a l

C o n v e n t i o n  s t a t e s t

T h i s  s e c t i o n  i s  i n t e n d e d  t o  s e r v e  a s  a
s u b s t i t u t e  f o r  t h e  p r o v i s i o n  p r o h i b i t i n g  t h e  
s e v e r a l  r i g h t  o f  f i s h e r i e s  i n  t h e  W h i t e  A c t .
I n s t e a d  o f  u s i n g  t h e  t e r m i n o l o g y  o f  t h a t  A c t  
t h e  p u r p o s e s  s o u g h t  b y  i t  a r e  g i v e n

' e x p r e s s i o n  i n  a  p r o h i b i t i o n  o f  e x c l u s i v e  
r i g h t  o r  s p e c i a l  p r i v i l e g e s  o f  a n y  p e r s o n  t o  
t h e  f i s h e r i e s  o f  t h e  s t a t e .

6 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P r o c e e d i n g s

a t  17 ( A l a s k a  L e g i s l a t i v e  C o u n c i l ) .



T h e  l a n g u a g e  o i  t h e  w h i t t  A c e ,  f o r  w h i c h  t h *  no 

• x e l u s i v e  r i g h t  c i t u t t  i a  m t a n t  t o  b t  a  s u b s t i t u t ® , i s  an 

f o l l o w s i

P r o v i d e d ,  t h a t  t v t r y  a u c h  r e g u l a t i o n  m a d e  b y  
t h e  S e c r e t a r y  o f  t h a  C o m m e r c e  s h a l l  b «  o f  
g e n e r a l  A p p l i c a t i o n  w i t h i n  t h a  p a r t i c u l a r  
a r a a  t o  w h i c h  i t  a p p l i e s ,  a n d  t h a t  n o  
• x e l u s i v a  o r  s a v a r a l  n g h n  o f  f l a h a r y  a h a l l  
b a  g r a n t e d  t h e r e i n ,  n o r  s h a l l  a n y  c i t i z e n  o f  
t h a  U n i t e d  S t a t e a  b a  d e n i e d  t h a  r i g h t  t o  
t a k a ,  p r e p a r t ,  c u r e ,  o r  p r e s e r v e  f i a h  o r  
s h a l l f l a h  i n  a n y  a r e a  o f  t h a  w a t e r s  o f  A l a s k a  
w h e r e  f i s h i n g  i s  p e r m i t t e d  b y  t h a  S e c r e t a r y  
o f  t h e  C o m m e r c e .

A c t  o f  J u n e  6 ,  1 9 2 4 ,  c h .  2 7 2 ,  $ L,  43  S t a t .  4 6 4 .

T h e  a p p e l l a n t s '  r e l i a n c e  o n  H v n e s  a a  a n  e x p l a n a t i o n  o f

t h e  m e a n i n g  o f  t h e  b a r  o n  e x c l u s i v e  r i g h t s  e n d  s p e c i a l  p r i v i l e g e s

i s  a p t .  A t  i s s u e  i n  H v n e s  w a s  a  r e g u l a t i o n  o f  t h e  S e c r e t a r y  o f

t h e  I n t e r i o r 1 1  p r o h i b i t i n g ,  c o m m e r c i a l  s a l m o n  f i s h i n g  i n  * 1 1

w a t e r s  w i t h i n  3 , 0 0 0  f e e t  o f  c h e  s h o r e s  o f  t h e  K a r i u k  R e s e r v a t i o n .

3 3 7  U . S .  a t  9 2 .  T h e  S e c r e t a r i a l  O r d e r  m a d e  a n  e x c e p t i o n  w h i c h

a l l o w e d  n a t i v e s  r e s i d i n g  o n  t h e  R e s e r v a t i o n  a n d  t h e i r  l i c e n s e e s

t o  f i a h  i n  t h e s e  w a t e r s .  I d .  T h e  S u p r e m e  C o u r t  h e l d  t h a t  t h i s

e x c e p t i o n  i n  f a v o r  o f  t h e  N a t i v e  r e s i d e n t s  a n d  t h e i r  l i c e n s e e s

v i o l a t e d  s e c t i o n  1 o f  t h e  W h i t e  A c t .  T h e  c o u r t  s t a t e d :i

( W J e  t h i n k  i t  c l e a r  t h a t  i t s  p r o v i s o ,  " t h a t  
• n o  e x e l u a i v e  o r  s e v e r a l  r i g h t  o f  f i s h e r y  

a h a l l  b e  g r a n t e d  t h e r e i n , "  a p p l i e s  t o  
c o m m e r c i a l  f i s h i n g  b y  N a t i v e s  e q u a l l y  w i t h

1 1 . J l a g u l a t e r y  j u r i s d i c t i o n  o v e r  t h e  a d m i n i s t r a t i o n  o f  
t h e  W h i t e  A c t  w a s  t r a n s f e r r e d  f r o m  t h e  D e p a r t m e n t  o f  C o m m e r c e  c o  
t h e  O e p a r c s e n t  o f  t h e  I n t e r i o r ,  e f f e c t i v e  J u l y  1 ,  1 9 3 9 ?  H v n e s . 
3 3 /  U . S .  a t  9 2  n . 4 .



f i s h i n g  c o a p a n i a s ,  n o n r e s i d e n t *  o f  A l a s k a  o r  
o e f c e r  A a a r i c a n  c i t i z e n s  a n d  s o  a p p l i e s
w h o  t h o ?  c h o s e  W a t i v e a  a r e  o r  a r e  n o t
r e a i d a n t s  o n  a  r e s e r v a t i o n .  W« f i n d  n o t h i n g  
i n  t h o  w h i t a  A c t  t h a t  a u t h o r u e *  t h a
S a c r a t a r y  o f  t h a  I n t e r i o r  t o  g r a n t
r a a a r v a t i o n  o c c u p a n t s  t h a  p r i v i l e g e  o f  
a x c l u s i v a  c o m m e r c i a l  f i s h i n g  r i g h t s .  . . .
" t x c l u a i v a , "  a s  u s a d  i n  S a c t i o n  1 o f  t h a
w h i t a  A c t ,  f o r b i d s  n o t  o n l y  a  g r a n t  t o  a  
a i n g l a  p a r s o n  o r  c o r p o r a t i o n  b u t  t o  a n y  
s p a e i a l  g r o u p  o r  n u m b e r  o f  p e o p l e .  T h e  
l e g i s l a t i v e  h i a t o r y  s a t  o u t  a b o v a  s h o w s  t h i s .
T h a  o f f a n d l n g  r a g u l a t l o n a  w h i c h  b r o u g h t  a b o u t  
t h a  e n a c t m e n t  o f  t h o  p r o v i s o  i n  §  1  o f  t h a  
W h i t a  A c e  w a r a  a d m i n i s t e r e d  s o  a s  t o  i l a i t  
f i s h i n g  t o  t h o s a  w h o  h a d  b a a n  u s i n g  t h a  
f l s h a r i a s  b e f o r a  t h a  r a g u l a t i o n s .

3 3 7  U . S .  a t  1 2 2 , 1 2

Aa n o t a d  a b o v a ,  t h a  a t a t a  s e e k s  t o  d i s t i n g u i a h  H v n a s  o n

t h a  g r o u n d  t h a t  H v n a s  i n v o l v e d  a  c l o a a d  c l a s s  o f  r a c i p i a n t s  o f  a

s p a e i a l  p r i v i l a g a ,  w h e r a a s  t h a  1 9 1 6  s u b a i s t a n c a  l a w  d o a a  n o t

b e c a u s e  a n y o n e  w h o  w a n t s  t o  h u & t  a n d  f i s h  f o r  s u b s i s t a n c a

p u r p o a a s  c a n  m o v e  t o  a  r u r a l  a r a a .  Wa f i n d  t h i s  a r g u m a n t

u n p a r s u a a i v a .  I f  i t  w c - r *  v a l i d ,  v i r t u a l l y  a n y  d i s c r i m i n a t i o n

b a s e d  o n  r e s i d a n c a  w o u l d  b a  j u s t i f i e d  -  t h a  r e s i d e n t s  o f  t h a

d i s f a v o r e d  a r a a  c o u l d  s i m p l y  m o v e .  S u c h  a  r a t i o n a l e  i s

i n e o n a i s t a n t  w i t h  e h e  p r e v a i l i n g  a p p r o a c h  i n  t e r r i t o r i a l

1 2 .  w «  d o  n o t  a g r e e  w i t h  J u s t i c e  R a b i n o w i t z  • s  
s t a t e m e n t - l a  d i s s e n t  t h a t  t h a  l i m i t a t i o n  s t r u c k  d o w n  in Hynea  w a s  
p r e d i c a t e d  s o l e l y  o n  t h e  f a c t  t h a t  t h e  u s e r s  w e r e  I n d i a n ? !  T n f r a  
a t  S O .  B o t h  e t h n i c  s t a t u e  a n d  l o c a l  r a s i d a n c y  w e r e  r e q u i r e d  a s  
t h e  r e g u l a t i o n  i a  q u e s t i o n  a p p l i e d  t o  " n a t i v e s  i n  p o s s e s s i o n  of 
[ t h e  l a r l u k l  r e s e r v a t i o n . "  3 3 7  U . S .  a t  9 2 .  i n  a n y  e a s e ,  t h e

q u o t e  i a  t h e  t e x t  m a k e s  i t  c l e a r  t l f a c  i f  t h e  e x c e p t i o n  h a d  b a a n  
b a s e d  s o l e l y  o a  r e s i d a n c a ,  r a c h e r  t h a n  o n  r e s i d e n c e  a n d  r a c e ,  i t  
w o u l d  a l s o  h a v e  b e e n  s t r u c k  d o w n .



d i s c r i m i n a t i o n  c a s e s ,  w h i c h  ii t o  s u b j e c t  t e r r i t o r i a l

c l a s s i f i c a t i o n *  t o  s c r u t i n y  u n d e r  t h a  a q u a l  p r o t a c t i o n  c i a u i a .

C i l n a n  v .  M a r t i n , 4 6 2  P . 2 d  1 2 0 ,  1 2 3  ( A l a a k a  1 9 9 3 )  ; N e u m a n ,

T e r r i t o r i a l  P l s c r l m m a t i c n . E c r u a l  P r o t a c t i o n .  a n d  S a i f .

D e t e r m i n a t i o n , 1 3 5  U .  P a .  L .  X « v ,  2 6 1 ,  2 7 4 - 7 5  ( 1 9 1 7 )  .

T h e  s t a t e ' s  a n d  t h a  i n t e r v e n o r s ' r a l i a n c a  o n  X a n a i

P a n i n i u l a  l a  s l s o  o f f  t h a  m a r k .  T h a t  c a a a  a a r a l y  a f f i r m e d  w h a t

a r t i c l a  V I Z I ,  f a c t i o n  4 1 3  s a y *  e x p l i c i t l y  -  t h a t  p r a f a r a n c a *

a m o n g  b a n a f i c i a l  u s a *  o f  f i s h  a n d  g a m e  m a y  b a  l e g i s l a t i v e l y  o r

a d a i n i s t r a t i v a l y  a s t a b l i s h a d .  Wa s t a t a d  i n  K e n a i  P e n i n s u l a :

w h i l e  s a c t i o n  15  d o a s  p r o h i b i t  g r a n t i n g  
m o n o p o l y  f i s h i n g  r i g h t s ,  t h a t  s a c t i o n  w a s  n o t  
m e a n t  t o  p r o h i b i t  d l f f a r a n t l a l  t r a a t a a n t  o f  
s u c h  d i v a r s a  u s a r  g r o u p s  a s  c o m m e r c i a l ,  
s p o r t ,  a n d  s u b s l s t s n e s  f i s h e r m a n .  T o  
c o n c l u d a  t h a t ,  b a c a u s a  a  c a r t a i n  s p a c i a s  i s  
m a d e  a v a i l a b l a  f o r  s p o r t  f i s h i n g  i n  a  g i v a n  
a r a a ,  c o m a a r c i a l  f i s h i n g  o f  t h a  s a m e  s p a c i a s  
m u s t  a l s o  b a  a l l o w e d ,  w o u l d  b a  t o  g o  f a r  
b e y o n d  t h a  p u r p o s e  o f  t h a  s a c t i o n .

6 2 8  ? . 2 d  a t  9 0 4  ( f o o t n o t e  o m i t t e d ) . T h a  s t a t a  m a y ,  i n d e e d  m u s t ,

m a k e  a l l o c a t i o n  d e c i s i o n s  b e t w e e n  s p o r t ,  c o m a a r c i a l ,  a n d

1 3 ,  A r t i c l e  v i : i ,  s e c t i o n  4 o f  t h a  A l a s k a  C o n s t i t u t i o n
p r o v i d e s  i

F i s h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  a n d  a l l  
o t h e r  r s p l s n i s h a b l a  r a s o u r c a s  b e l o n g i n g  t o  
t h a  S t a t a  s h a l l  b e  u t i l i z e d ,  d e v e l o p e d ,  a n d  
m a i n t a i n e d  o n  t h a  s u s t a i n e d  y i e l d  p r i n c i p l e ,  
s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b a n a f i c i a l  u s a s .



s u b s i s t e n c e  u s e r s .  T h a t  a u t h o r i t y ,  h o w e v e r ,  d o a a  n o t  i m p l y  a  

p o w e r  t o  l i m i t  a d u l a t i o n  t o  a  u s e r  g r o u p . 1 4

S a c t i o n  1 o f  t h o  w h i t e  A c t  g u a r a n t e e d  a q u a l  a c c u s e  c o  

f i s h e r i e s  r e g a r d l e s s  o f  r a a i d a n c o .  T h o  l a n g u a g e  o f  t h o  A c t  a n d  

H v n e s  m a k e  t h l a  c l e a r . 1 5  A l a a k a ' a c o n s t i t u t i o n a l  f r a o o r s  w o r t

1 4 .  T h o  f o r e g o i n g  a l s o  a n s w e r s  J u s t i c e  R a b i n o w i t z ' a
c o n t e n t i o n  t h a t  o u r  i n t e r p r e t a t i o n  o f  t h e  e q u a l  a c c e s s  c l a u s e s  o f  
a r t i c l e  V I I I  i s  i n  c o n f l i c t  w i t h  a r t i c l e  v i i l  s e c t i o n  4 .  We h a v e  
c o n s i s t e n t l y  t a k e n  t h e  p o s i t i o n  t h a t  H a l t s  o n  a d a i s s l o n  t o  u s e r  
g r o u p s  a r e  s u b j e c t  c o  s c r u t i n y  u n d e r  t h e  a r t i c l e  V l i z  e q u a l
a e c e s s  c l a u s e s .  S e e  S t a t e  v. O a t r o a k y , 4 6 7  P . 2 d  1 1 1 4 ,  1 1 1 9
( A l a s k a  1 9 1 3 )  t O w s i c h e k  v .  s t a t T T T T j  P . 2 d  4 1 1 ,  4 9 2  ( A l a s k a
1 9 8 1 )  .

I S *  T h a  l e g i s l a t i v e  h i s t o r y  o f  t h e  W h i t e  A c t  i s  i n
a c c o r d .  C o n g r e s s i o n a l  d e b a t e  a t  t h e  t i a e  t h e  W h i t e  A c t  w e s
p r o p o s e d  d e m o n s t r a t e d  c o n c e r n  t h a t  A l a s k a  r e s i d e n t s  a n d
- . o n - r a a i d a n t a  a l i k e  w e r e  b e i n g  e x c l u d e d  f r o s t  A l a s k a  f i s h e r i e s .
T h e  d e b e t e  a l s o  d e m o n s t r a t e d  C o n g r e s s '  j j e s i r e  t h a t  A l a s k a
f i s h e r i e e  b e  e q u a l l y  a c c e s s i b l e  t o  e v e r y o n e t

M r .  R o b i n s o n ,  T h e  S e c r e t a r y  o f  ' C o n n e r c a
s o u g h t  t o  g i v e  e x c l u s i v e  r i g h t  t o  f i s h  i n
c e r t a i n  A l a s k a n  w a t e r ,  a n d  o u t  o f  t h i s
a t t e m p t  t o  g i v e  e x c l u s i v e  r i g h t s  t o  f i s h ,  
t h u s  d e p r i v i n g  a  l a r g e  n u m b e r  o f  t h e  p e o p l e  
t h e  r i g h t  t o  p u r s u e  t h e i r  u s u a l  v o c a t i o n ,  
g r e a t  c o m p l a i n t  a r o s e .  T h i s  b i l l ,  h o w e v e r ,  
d e n i e s  t o  t h e  S e c r e t a r y  o f  C o m m e r c e  a n y  p o w e r  
t o  g r a n t  a n  e x c l u s i v e  r i g h t  t o  f i s h  a n d
r e q u i r e s  h i m  t o  g i v e  e v e r y o n e  e c u a l  r i g h t s  
w i t h i n  t h e  a r e a s  w h e r e  f i s h T n c ~ i s  o e r m i t t a d .

N r .  J o n e s  o f  W a s h i n g t o n .  T h e  b i l l  r e m o v e s  
t h e  p r i n c i p a l  c a u s e  o f  c o m p l a i n t  w i t h  
r e f e r e n c e  t o  t h e  e x e r c i s e  o f  p o w e r  b y  t h e  
S e c r e t a r y  o f  C o m m e r c e .  . .  .  w i t h i n  t h e  t w o  
r e e e r v a t i o n a  ( o f  r e s t r i c t a d  f i s h i n g  a r e a s )  
t h a t  w e r e  c r e a t e d  b y  e x e c u t i v e  O r d e r  a  y e a r  
o r  t w o  a g o  t h e  S e c r e t a r y  o f  C o m m e r c e  h a s  s a e n

( F o o t n o t e  C o n t i n u e d ) •i,
j  J  t

-20.
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(Footnote Continued)

f i t  t o  m a k e  r e g u l a t i o n s  u n d e r  w h i c h  o u t s i d e r *  
n i g h t  n o t  g o  i n  o r d e r  t o  f i l h .  I n  o t h e r  
w o r d s ,  t h o s e  w h o  a r e  a l r e a d y  l o c a t e d  t h a r a ,  
i f  ( t h a  S e c r e t a r y )  t h o u g h t  t h a y  t o o k  a l l  t h a  
f i a h  t h a t  s h o u l d  b a  t a k e n ,  w a r e  g i v a n  t h a  
f u l l  r i g h t s ,  a n d  n o b o d y  a l s a  c o u l d  g o  i n  
t h a r a  a n d  t a k a  f i s h .

M r .  K i n g :  T h a y  v a r a  g i v a n  a x c l u s i v a  r i g h t s .

M r .  J o n a a  o f  W a s h i n g t o n .  T h a y  m a y  b a  c a l l a d  
a x c l u s i v a  r i g h t s ,  b u t  I  w a n t  t o  s a y  t h i s  i n  
j u a t l c a  t o  t r . a  s a c r a t a r y  o f  C o m m e r c e s

W h a n  Z c a m e  b a c k  t h i s  f a l l ,  a n d  c a a a  
d o w n  h a r a ,  a n d  wa w a r a  c o n s i d e r i n g  m a t t e r s  o f  
t h i s  k i n d ,  t h a  O a l a g a t a  f r o m  A l a s k a  a n d  t  
t a i k o d  o v a r  t h a  m a t t e r  w i t h  r a f a r a n c a  t o  
t h o s e  a x c l u s i v a  r i g h t s ,  a a d  I  s a w  t h a  
S e c r e t a r y  o f  C o m m e r c e ,  a n d  t h a  S e c r e t a r y  o f  
C o m m e r c e  h i m s e l f  s a i d  t h a t  h a  w o u l d  b a  g l a d  
t o  h a v e  t h a t  d i s c r e t i o n  t a k e n  a w a y ,  t h a t  
c e r t a i n l y  h a  w a s - n o t  i n  f a v o r  o f  t h a t  p o l i c y ,  
b u t  t h o s e  w h o  w a r a  o n  t h a  g r o u n d  a n d  w h o  h a d  
b a a n  d e a l i n g  w i t h  t h a  m a t t e r  e s p e c i a l l y  a n d  
w h o  m i g h t  b a  c o n s i d e r e d  t o  b a  e x p e r t s  h a d  
r a c o o n a n d a d  a n d  u r g e d  t h a t  t h a t  p o l i c y  b a  
p u r s u e d .  I  w i l l  s a y ,  i n  j u s t i c e  t o  h i m ,  t h a t  
h a  s a i d  f r a n k l y  t h a t  h a  w o u l d  p r e f e r  n o t  t o  
h a v e  t h a t  a b a o l u t a  p o w e r ,  s o  I  c a n  s a y  f o r  
h i a  t h a t  h a  i s  g l a d  t h a t  t h i s  p r o v i s i o n  i s  
p u t  i n  t h a  b i l l  p r o h i b i t i n g  h i m  f r o m  g r a n t i n g  
a x c l u s i v a  r i g h t s  w i t h i n  t h a  f i s h i n g  a r e a s  up 
c h a r e .

K r .  R o b i n s o n .  I  h a v e  b a a n  u n a b l e  t o  f i n d  a n y  
a u t h o r i t y  f o r  ( t h a  S e c r e t a r y ]  t o  g r a n t  
a x c l u s i v a  r i g h t s  o f  f i s h e r y .  I t  w a s  a b o u t  
t h a t  a l l e g e d  a b u s e  o f  a u t h o r i t y  t h a t  m o s t  o f  

. t h a  c o m p l a i n t s  a r o s e » n a m e l y ,  t h a t  t h a  
S e c r e t a r y  i n  s o m a  “ i n s t a n c e s  h a d  c r a a t a d  
r e s e r v a t i o n s ,  a n d  i n  o t h a r s  h a d  g r a n t e d  i n  
c e r t a i n  w a t e r s  t h a  e x c l u s i v e  r i g h t  t e  f i s h ,  
u s u a l l y  t o  l a r g e  c o r p o r a t i o n s  a r  p a c k i n g  
c o n c e r n s ,  v m c h  d e p r i v e d  t h a  f i s h e r m a n  o f  t h a

’ J

( F o o t n o t e  C o n t i n u e d )  ,J



a w a r e  o f  E v r i a a . 1 6  a «  n o t e d ,  s e c t i o n  I S  o f  a r t l e l a  v t n  w a s  m e a n t  

t o  b a  a  s u b s t i t u t e  f o r  s a c t i o n  1 o f  t h e  W h i t a  A c t  a n d  t o  f u r t h e r

( F o o t n o t e  C o n t i n u e d )

o p p o r t u n i t y  t o  p u r s u e  t h a i r  o c c u p a t i o n s ;  a n d  
t h a y  d e s i r e d  v a r y  m u c h  t h a  a r o v i a l o n  t h a t  i s  
I n  t h i s  b i l l , w h i c h  s e c u r e s  c o  e v e r y  c i t i z e n  
o s  t h e  u n i t e d  S t a t e s " t h a  r i g h t  t o  f i s h  m  
A l a s k a n  w a t e r s  u a o n  a c t u a l  t e r m s  a n d  w i t h o u t  
d i s c r i m i n a t i o n . T h a  ‘ b i l l  d e p r i v e s  I H a  
S e c r e t a r y  o f  a n y  p o w e r  . . .  t o  g r a n t
e x c l u s i v e  r i g h t s  t o  f i s h  i n  A l a s k a n  w a t e r s .

65  C o n g .  R e c .  9 9 2 0 - 2 1  1 9 2 4 )  ( e m p h a s i s  a d d a d ) .

l a s a d  i n  p a r t  u p o n  t h a  C o n g r e s s i o n a l  d e b a t e  i d e n t i f i e d  
a b o v e ,  H v n e a  c o n c l u d e d  t h a t

CT1 h a  l e g i s l a t i v e  h i s t o r y  o f  t h a  w h i t e  
A c t  o n l y  e m p h a s i z e *  w h a t  t h a  s t a t u t a  c l a a r l v  
s a y s ,  t h a t  i s #  n o  s p e c i a l  p r i v i l e g e s  i n  
A l a s k a n  f i s h i n g  p r e s e r v e s .

H v n a s ,  3 3 7  U . S .  a t  1 2 0  ( f o o t n o t e  o m i t t e d ) .

1 6 .  A memo o f  c n e  C o m m i t t e e  o n  R a s o u r c a s  d e f i x u n o
t e r m s  s t a t e s  t h a  f o l l o w i n g  u n d e r  " W h i t e  A c t  P r o v i s i o n s  48
U . S . C . A .  2 2 2 x "

T h a t  e v e r y  s u c h  r e g u l a t i o n  m a d e  b y  t h a  
S e c r e t a r y  s h a l l  b a  o f  g e n e r a l  a p p l i c a t i o n
w i t h i n  t h a  p a r t i c u l a r  ■ a r a a  t o  w h i c h  i t  
a p p l i e s ,  a n d  t h a t  n o  e x c l u s i v e  o r  g e n e r a l  
r i g h t  o f  f i s h e r y  s h a l l  b a  g r a n t e d  t h e r e i n ,  
n o r  s h a l l  a n y  c i t i z e n  o f  t h e  U . S .  b a  d e n i e d  
t h o  r i g h t  t o  t a k a #  p r e p a r e #  c u r e ,  o r  p r e s e r v e  
f i s h  o r  s h e l l f i s h  i a  a n y  a r e a  o f  t h a  w a t e r s  
o f  A l a a k a  w h o r e  f i s h i n g  i s  p e r m i t t e d  b y  t h e  
S e c r e t a r y .  . .  . T h e  w o r d  " e x c l u s i v e "  f o r b i d s  
n o t  o n l y  a  g r a n t  t o  a  s i n g l e  p e r s o n  o r  
c o r p o r a t i o n ,  b u t  t o  a n y  s p e c i a l  g r o u p  o r  
n u m b e r  o f  p e o p l e .  ( H y n e s - G n m a s  K a r l u k  
R e s e r v a t i o n )

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P a p e r s ,  F o l d e r  2 1 0 .
- 2 2 -



i t s  p u r p o s e s . 1 7  I t  f o l l o w s  t h a t  s e c t i o n  I S  l i k e w i s e  w a s  n ^ a n t  t o  

e n s u r e  « n  e g u a l  r i g h t  t o  p a r t i c i p a t e  t n  f l s h a r l t s .  r e g a r d l e s s  a t  

v h e r *  o n a  r a e i d e s .

A l t h o u g h  s a c t i o n  I S  p e r t A i n s  o n l y '  t o  f l s h a r i a a ,  t h a  

p r a v a n t l o n  o f  g r a n t s  o f  a x c l u s i v a  o r  s p a e i a l  p r l v i l a g a s  w i t h  

r a s p a c t  t o  f i s h  a n d  g a a a  i s  a l s o  o n a  p u r p o s a  o f  t h a  c o m m o n  u s a  

a n d  t h a  u n i f o r m  a p p l i c a t i o n  c l a u s e s . 1 9  S t  f o l l o w s  t h a t  t h a  g r a n t  

o f  s p a e i a l  p r l v i l a g a s  w i t h  r a s p a c t  t o  g a a a  h a s a d  o n  o n e ' s  

r a a i d a n e a  i s  a l s o  p r o m b i t e d .

wa  t h a r a f o r a  c o n c l u d a  t h a t  t h a  r a q u i r a o a n t  c o n t a i n e d  i n  

t h a  1 9 8 6  a u b a i a t a n c a  s t a t u t e ,  t h a t  o n a  m u i t  r a a i d a  i n  a  r u r a l  

a r e a  i n  o r d e r  t o  p a r t i c i p a t e  i n  s u b s i s t a n c a  h u n t i n g  a n d  f i s h i n g /  

v i o l a t e s  s e c t i o n s  3 ,  1 5 ,  a n d  1 7  o f  a r t i c l a  V I X I  o f  t h a  A l a a k a  

C o n s t i t u t i o n . 1 ,3

1 7 .  C o m m e n t a r y  o n  A r t i c l a  o n  S t a t a  L a n d s  a n d  N a t u r a l  
R e s o u r c e s /  6 P r o c e e d i n g s  o f  t h a  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  
a t  3 7 .

1 8 .  S e a  s u p r a  p a g e s  1 4  a n d  I S .

1 9 .  J u s t i c e  R a b i n o v i t c  s t a t e s  i n  h i s  d i s s e n t i n g  
o p i n i o n  t h a t  h a  d o e s  n o t  i n t e r p r e t  t h a  s t a t u t e  t o  n a a n  t h a t  
" e l i g i b i l i t y  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  u s a s  i s  d e t e r m i n e d  
s o l e l y  w i t h  r e f a r a n c a  t o -  w h e r e  a n  i n d i v i d u a l  l i v a s . "  I n f r a  a t  
4 7 .  T h a t *  h o w e v e r #  c l e a r l y  i s  t h a  c a s e  w i t h  r a s p a c t  t o  
f i r s t - t i e *  s u b a i s t a n c a  u s e r s .  U r b a n  r e s i d e n t  n a y  n o t  b a  
s u b a i s t a n c a  u s e r s  b e c a u s e  s u b s i s t a n c a  u s a s  a r e  b y  d e f i n i t i o n  
l i m i t e d  t e  r u r a l  r e s i d e n t s .  AS 1 8 . 0 9 . 9 4 0 ( 3 0 1 #  q u o t e d  s u e r a  a t  
p p . 2 - 3 .  Y e t  a l l  r u r a l  r e t i d t n t s  m a y  b e  f i r s t - t i e r  s u b s i s t a n e a  
u s e r s  w i t h o u t  r e g a r d  t o  t h e i r  i n d i v i d u a l  c h a r a c t e r i s t i c s .  T h a  
r e g u l a t i o n  o n  w h i e h  J u s t i c e  R a b i n o w i t t  r e l i e s #  9 AAC 9 9 . 0 1 0 ( b ) ,  
d e f i n e *  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b u t  d ^ e e  n e t  s t a t e  t h a t  
f i r s t - t i e r  s u b a i s t a n c a  r i g h t s  c a n  b e  l i m i t e d  t o  c u s t o m a r y  a n d

( f o o t n o t e  C o n t i n u e d )
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T h e  c o n c l u s i o n  w e  h a v e  r e a c h e d  d o e s  n o t  n«&A  t h a t

e v e r y o n e  c a n  o n g a g e  i n  a u b a i a t a n c a  h u n t i n g  o r  f i s h i n g .  w «  d o  n o t  

u a p l y  t h a t ,  t h o  c o n a t i t u t i o n  b a r a  a l l  m e t h o d s  o f  a x c l u a i o n  w h a r a  

e x c l u s i o n  i s  r a q u i r a d  f o r  s p e c i e s  p r o t e c t i o n  r a a a o n s .  w a  h o l d

o n l y  t h a t  t h a  r a s i d a n c y  c r i t e r i o n  u s e d  i n  t h a  1 9 6 6  a c t  w h i c h

c o n c l u s i v e l y  e x c l u d e s  a l l  u r b a n  r a s i d s n t s  f r o m  s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  r s g a r d l s s s  o f  t h a i r  i n d i v i d u a l  c h a r a c t s r -  

i a t i c s  i . s  u n c o n s t i t u t i o n a l .

Wa a r e  n o t  c a l l e d  u p o n  i n  t h i s  c a s e  t o  r u l e  o n  w h a t  

s e l e c t i o n  c r i t e r i a  m i g h t  b e  c o n s t i t u t i o n a l .  I t  s e e m s

a p p r o p r i a t e ,  h o w e v e r ,  t o  n o t e  t h a t  a n y  s y s t e m  w h i c h  c l o s e s  

p a r t i c i p a t i o n  t o  s o m e ,  b u t  n o t  a l l ,  a p p l i c a n t s  w i l l  n e c e s s a r i l y  

c r s a t s  a  t e n s i o n  w i t h  a r t i c l e  V I I I .  I n  s u c h  c a s e s ,  a s s u m i n g  t h a t  

t h e  e x c l u s i o n a r y  c r i t e r i o n  i s  n o t  p e r  s e  i m p e r m i s s i b l e , o u r  

d e c i s i o n s  s u g g e s t  t h a t  d e m a n d i n g  s c r u t i n y  i s  a p p r o p r i a t e .

We a l l u d e d  t o  t h i s  i n  S t a t e  v .  O e t r o s k v , 6 6 7  P . 2 d  1 1 3 4  

( A l a s k a  1 9 1 3 )  i n  d i s c u s s i n g  t h e  i n t e r p l a y  b e t w e e n  t h e  c o n s t i t u ­

t i o n a l l y  a l l o w e d  l i m i t e d  e n t r y  s y s t e m ,  w h i c h  w a s  p e r m i t t e d  b y

( f o o t n o t e  C o n t i n u e d )

t r a d i t i o n a l  u e e r s .  A §  w e  s e a t e d  i n  M a d i s o n  " t h e  p h r a s e  
' c u s t o m a r y  a n d  t r a d i t i o n a l 1 s i g n i f i e s  t h e  w o r d  1 u s e s 1 . . .  i t  
d o e s  n o t  r e f e r  e o  u s e r s . "  6 9 6  P . 2 d  a t  1 7 4 .  T h e  s t a t a  
a c k n o w l e d g e s  t h a t  o n l y  i n  t h e  s e c o n d - e i e r  s u b s i s t e n c e  c o n t e x t  m a y  
i n d i v i d u a l  c h a r a c t e r i s t i c s  s e p a r a t e  t h o s e  r u r a l  r e s i d e n t s  w h o  m a y  
b o  j e c o n d - t i e r  s u b s i s t e n c e  u s e r s  f r o a  t h o s e  w h o  a r e  i n e l i g i b l e ' .  
B r i e f  o f  A p p e l l e e s ,  p .  9 .  T h e  s t a t e  a l s o  n o t e s  t h a t  t h e  n e e d  f o r  
a  s e c o n d - t i e r  l i m i t a t i o n  h a s ,  t s  d a t e ,  n o t  a r i s e n .  I d .



« x e l u a i v a  r i g h t  o f  f i a h e r i e a  e l a u a a a ,  Wa n t a t e d t

f S J i n e a  t h a  c o m m o n  u a a  c l a u a a  o f  a a c t i o n  3 
a n d  t h a  n o  a x c l u s i v a  r i g h t  o f  f l a h a r y  c l a u a a  
o f  a a c t i o n  I S  r a m a i n  i n  c h a  c o n s t i t u t i o n , t h a  
p r a m i s a  o f  t h a  a r g u a a n t  i a  c h a t  w h a t a v a r  
s y s t a m  o f  l i m i t a d  a n e r y  i a  i m p o s e d  r a u a t  b a  
o n a  w h i c h ,  c a n a i s t a n c  w i t h  a  f a a a i b l a  l i m i t a d  
a n t r y  a y  t e a m ,  a r . t a i l a  t h a  l a a a t  p o a a i b l a  i a -  
p m g a a a n c  o n  t h a  c o m m o n  u a a  r a a a r v a t l o n  a n d  
o n  t h a  n o  a x c l u s i v a  r i g h t  o f  f i a h a r y  c l a u a a .
T h a  a r g u o a n c  c o n c l u d a e  t h a t  f r a a  t r a n a f a r -  
a b i l i t y  d o « ia  n o t  a n c a l l  t h a  l a a a t  p o a a i b l a  
i m p i n g a m a n t  o n  t n a  a n t i - a x c l u s l o m a t  v a l u t a  
w h i c h  t h a s a  p r o v i a i o n a  r a f l a c t .

. . . [ T ] h a  p r a m i s a  o f  t h i s  a r g u a a n t  i a  l o g i ­
c a l .

I d .  a e  1 1 9 1 .  Wa a x p r a a a a d  t h a  a a m a  t h a m a  i n  J o h n a  v .  C o m m e r c i a l  

f i a h a r i a a  E n t r y  C o m m i s s i o n , 7 3 8  P . 2 d  1 2 3 6  ( A l a a k a  U l l )

c o n c a r n l n g  t h a  o b l i g a t i o n  o f  t h a  C o m m a s c l a l  r i a h a r i a a  E n t r y  

C o m i s s i o n  t o  a a t & b l i s h  a n  o p t i m u m  n u m b a r  o f  a n t r y  p a m i t s , .  w« 

s t a t a d  i n  J o h n a  t

I n  ( O a t r o s k v l , w a  n o t a d  t h a t  t h a r a  i a  a  
t a n a i o n  b a t w a a n  t h a  l i m i t a d  e n t r y  c l a u a a  o f  
t h a  s t a t a  c o n s t i t u t i o n  a n d  t h a  c l a u a a a  o f  t h a  
c o n s t i t u t i o n  w n i c h  g u a r a n t e a  o p a n  f i a h a r i a a .  
w a  s u g g a s t a d  t h a t  t o  a a  c o n s t i t u t i o n a l ,  a  
l i m i t a d  a n t r y  s y s t a m  s h o u l d  i m p i r . g a  a a  l i t t l t  
a s  p o s s i b l a  o n  t h a  o p a n  f l s n a r y  c i a u s a s  
c o r . s l s t a n t  w i t h  t h a  c o n s t i t u t i o n a l  p u r p o s e s  
o f  l i m i t a d  a n t r y ,  n a o a l y ,  o r a v a r . t i o n  o f  
a c o n c m i c  d i a t r a s o  t o  f i a h a r n a n  a n d  r a a o u r c a  
c o n s a r v a t i o n .  Q a t r e a k v  . . . .  T h a  o p t i m u m  

• n u m b a r  p r o v i s i o n  ' o f  t h a  L i m i t a d  S n t r y  A c t  i s  
t h a  m a c h a n i s m  b y  w h i c h  l i m i t a d  a n t r y  i s  t r . a a n t  
t o  b a  r a s t n c t a d  t o  i t s  c o n s t i t u t i o n a l  
p u r p o a a a .  w i t h o u t  t h i s  m e c h a n i s m ,  l i m i t e d  
a n t r y  h a s  t h a  p o t t n t i ^ l  t o  b a  a  s y s t a m  w h i c h  
h a s  t h a  a f f a c t  o f  c r a a e m g  a n  a x c l u s i v a  
f l a h a r y  t o  a n a u r a  t h a  w a a l t h  o f  p a r a i t  
h o l d e r s  a n d  p a r m i c  v a l u a s ,  w h i l a  a x c a a d i r . g  
t h e  c o n s t i t u t i o n a l  p u r p o a a s  o f  l i m i t a d  e n t r y .
B a c a u s a  t h i s  r i s k  o f  u n c o n s t i t u t t o n a l i t y

u aandmant to articla VIII, saction IS, And tha common usa and no
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e x i s t s ,  t h *  [ C o m m e r c i a l  f i s h e r i e s  E n t r y
r°o— i a a i o n )  s h o u l d  n o t  d e l a y  i n  e a b * r k i n g  o n  
t h e  o p t i m u m  n u m b e r  p r o c e s s ,  e x c e p t ,  w n « r *
t h e r e  i t  a s u b s t a n t i a l  c « A i o n  f o r  d o i n g  s o .

I d .  i 7 5 4  f . 2 d  A t  1 2 6 6  ( f o o t n o t #  o m i t t e d ) ,

M o a t  r e c e n t l y  i n  O w s i c h e k ,  w o  s u g g e s t e d  t h A t  s a c t i o n  17

o f  a r t i c l e  V I Z I ,  t h o  u n i f o r m  a p p l i c a t i o n  c l a u s e ,  " n a y  r e q u i r e

' m o r e  s t r i n g e n t  r e v i e w '  o f  a  s t a t u t e  t h a n  d o a a  t h *  e q u a l

p r o t a c t i o n  e l a u a *  i n  c a a a a  i n v o l v i n g  n a t u r a l  r e s o u r c e a . *

O v a i . c h * k , 7 8 3  f . 2 d  a t  4 9 1  n . 1 7  ( q u o t i n g  G i l m a n  v .  M a r t i n . 6 6 2

? . 2 d  1 2 0 ,  1 2 6  ( A l a s k a  1 3 8 3 ) ) .  Wo a l s o  c i t a d  w i t h  a p p r o v a l  J u s -

t i c *  R a b i n o w l t s ' a d i s s e n t  i n  O s t r o s k v . 6 4 7  P .  2 d  a t  1 1 9 6  w h i c h

e m p l o y s  a  l a a a t  r a s t r i c t i v *  a l t a r n a t i v *  a p p r o a c h  i n  v i e w  o f  t h *

• h i g h l y  i m p o r t a n t  i n t * r * a t  r u n n i n g  t o  * a c h  p o r a o n  w i t h i n  t h *

s t a t * * b y  v i r t u o  c f  t h e  c o m m o n  u s *  c l a u a * .  7 6 3  9 , 2 d  a t  4 9 2 -  n . 1 0 .

Z n  r a v i a v i n g  U g i s l a t i o n  w h i c h  b u r d e n s  t h *  « q u a l  a c c e s s

c l a u a * a  o f  a r t i c l *  V T I Z ,  t h a  p u r p o s a  o f  t h a  b u r d e n  m u s t  b *  a t

l a a s t  i m p o r t a n t ,  t h *  m * a n s  u s e d  t o  a c c o m p l i s h  t h *  p u r p o s *  m u s t

b o  d e s i g n e d  f o r  t h a  l e a s t  p o s s i b l e  i n f r i n g e m e n t  o n  a r t i c l e  v i z i ' s

o p e n  a c c e s a  v a i u e a .  O s t r o s k v ,  s u o r a  a t  1 1 9 1 ,  J o h n s , s u o r a  a t

1 2 6 6 .

Wo e m p l o y  t h i s  m e t h o d  o f  a n a l y s i s  i n  t h a  p r e s e n t  c a s em

a s  a n  a l t e r n a t i v e  g r o u n d  o f  d e c i s i o n .  U s i n g  t h i s  a p p r o a c h ,  wo 

c o n c l u d e  t h a t  t h a  r u r a l - u r b a n  r e s i d e n c y  c r i t e r i o n  i s  u n c o n s t i t u ­

t i o n a l  f o r  t h a  r e a s o n s  t h a t  f o l l o w .

O n e  p u r p o s e  o f  t h e  1 9 1 8  s e t  i s  t o  e n s u r e  t h a t  t h o s e  

A l a s k a n s  w h o  n e e d  t o  e . n g a g o  i n  s u b s i s t a n c e  h u n t i n g  a n d  f i s h i n g  i n  

o r d e r  t o  p r o v i d e  f o r  t h e i r  b a s i c  n e c e s s i t i e s  a r e  a b l e  t o  d o  j o .



T h i s  i s  * «  i m p o r t a n t  i n t e r e s t .  H o w e v e r ,  t h *  m e a n s  u s e d  t o  

a c c o m p l i s h  t h i s  p u r p o s e  t r e  e x t r e m e l y  c r u d e .  T h e r a  a r a ,  t i  n o t e d  

a b o v e ,  s u b e t a a t i a l  n u m b e r s  o f  A l a s k a n *  l i v i n g  i n  a r e a s  d e s i g n a t e d  

4 i  u r b a n  w h o  h a v a  l e g i t i m a t e  c l a i m s  a s  “ ‘s u b s i s t s n c *  u s e r s .  

L i k e w i s e #  t h e r e  a r a  s u b s t a n t i a l  n u m b e r s  o f  A l a s k a n s  l i v i n g  ; n  

a r e a s  d e s i g n a t e d  a a  r u r a l  w h o  h a v a  n o  l e g i t i m a t e  c l a i m s .  a  

c l a a a i f i c a t i o n  s c h e m e  e m p l o y i n g  i n d i v i d u a l  c h a r a c t e r i s t i c s  w o u l d  

b a  l a a a  i n v a a i v a  o f  t h a  a r t i c l a  v i z :  o p a n  a c e a s a  v a l u a a  a n d  o u c h  

m o r e  a p t  t o  a c c o m p l i s h  t h e  p u r p o a a  o f  t h e  s t a t u t e  t h a n  t h a  

u r b a n - r u r a l  c r i t e r i o n .

Wa n o t e  t h a t  s a v a r a l  o t h e r  j u r i s d i c t i o n s  h a v a  s t r u c k  

d o w n  i n t r a s t a t a  r e s i d e n t i a l  p r a f a r a n c a *  i n  f i a h  a n d  j j a m e  

s t a t u t e * .  T h a a a  a u t h o r i t i a a  s u p p o r t  o u r  v i e w  t h a t  t h a  a q u a l  

a c c e s s  c l a u s e s  o f  a r t i c l a  V I J Z ,  w h i c h  a r c  a  i p e c i a l  t y p e  o f  e q u a l
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2 0 . A n o t h e r  e x p r e s s e d  p u r p o e e  i s  t o  a i d  o o m a u n i t i a a  
w h o s e  r a a i d a n t a  a r a  d e p e n d a n t  o n  s u o s i s t e n c a ,  a s  d i s t i n c t  f r o m  
a i d i n g  t h a  i n d i v i d u a l  r e s i d e n t s .  T h i s  i e  n o t  a  p u r p o a a  s e p a r a t a  
f r o a  a i d  t o  i n d i v i d u a l  c e a o m n i t y  c a m b e r s  w h e r e  t h a  a i d  g o e s  
d i r e c t l y  t o  t h o  i n d i v i d u a l s .  Aa  w a  s t a t e d  i n  S t a t a  v .  I n a a r c h .

S . 2 d  , S l i p  O p .  M o .  3 5 3 S  a t  3 1  ( A l a s k a ,  D e c e m b e r  1 3 ,  1 9 S 9 ) : 
T t  w o u f T  n o t  m a k e  s e n s e  t o  c o n c l u d e  t n a t  a  s t a t u t e  m a y  n o t  
d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  t w o  a r e a s  i n  o r d e r  t o  a i d  t h a  
r e s i d e n t s  o f  t h e  m o r e  d i s a d v a n t a g e d  a r e a #  b u t  t h a t  s u e h  a  s t a t u t e  
c o u l d  d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  t w o  a r e a s  i n  o r d a r  t o  a i d  
t h e  c o m m u n i t i e s  i n  t h e  m o r e  d i s a d v a n t a g e d  a r e a .  T h e  c o m m u n i t t s s  
a r e  m e r e l y  t i i e  c o l l e c t i v e  s u m  o f  t h e  r e s i d e n t s . "

A t h i r d  p u r p o s e  i s  t o  c o m p l y  w i t h  A N IL C A  i n  o r d e r  t o  
r e t a i n  s t a t e  f i s h  a n d  g a m e  c o n t r o l  o n  f e d e r a l  l a n d s .  I t  i s  
d i f f i c u l t  t o  v i e w  t h i s  a s  a  s u f f i c i e n t l y  i m p o r t a n t  p u r p o s e .  
ANIL CA d o e s  n o t  r e q u i r e  s t a t e  c o m p l i a n c e .  S t a t e  c o n t r o l  m e r e l y  
f o r  t h e  s a k e  o f  c o n t r o l  i s  a  q u e s t i o n a b l e  g o a l  w h a n  t h e  t e r m s  
i n f r i n g e  u p o n  t h e  o p e n  a c c e s s  v a l u e s  o f  a r t i c l e  V I I I .
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p r o t e c t i o n  g u a r a n t y #  b a r  t h e  r e s i d e n t i a l  d i s c r i m i n a t i o n  i m p o s e d  

i n  t h i s  e a s e . 2 * L e v i s  v .  S t a t e # U i  3 . W .  1 3 4  ( A r k .  1 9 1 3 )

c o n t a i n s  a a  e x c e l l e n t  h i s t o r i c a l  s t a t e m e n t :

W h e n  i t  b e c o m e s  n e c e s s a r y ' ' '  f o r  t h e  
p r o p a g a t i o n  a n d  p r e s e r v a t i o n  c f  w i l d  g a m e  a n d  
f i s h  f o r  t h e  u s e  o f  t h e  p u b l i c #  t h e  p e o p l e  
a c t i n g  i n  t h e i r  s o v e r e i g n  c a p a c i t y #  t h r o u g h  
t h e i r  l a w m a k i n g  s o w e r #  n a y  p a s s  l a w e  t o  
r e g u l a t e  t h e  r i g h t  o f  e a c h  i n d i v i d u a l  w h i c h  
h a  e n j o y s  i n  c o m m o n  w i t h  e v e r y  o t h e r  m e m b e r  
o f  t h e  c o m m u n i t y  t o  u s e  o f  s a m a .  l u t  w h a n

2 1 .  S e e  S t a t e  ■/. B r v a n # 9 9  S o .  3 2 7 #  3 3 0  ( F l a .  1 5 2 4 )  
( s t a t e  l a w  l e v y i n g  $ 1 0  a n d  5 5 0  l i c e n s e  t a x  o n  s t a t e  r e s i d e n t s  w h o  

a r e  n o n - r e s i d e n t s  o f  c e r t a i n  c o u n t i e s #  a a  a  p r e r e q u i s i t e  t o  
h u n t i n g  i n  t h o e e  c o u n t i e s #  w h e n  r e s i d e n t s  o f  t h o s e  c o u n t i e s  p a y  
o n l y  3 1  o r  3 1 . 2 5 #  v i o l a t e s  e q u a l  p r o t e c t i o n ) i  S t a t e  v .  s a r k l e y #  
1 3 4  3 . 1 .  4 3 4 # 4 3 5  ( N . C .  1 5 2 0  ( s t a t e  l a w  l e v y i n g " ! r e n t i n g  * • *  
o n  n o n - r e s i d e n t  h u n t e r s  i n  t h e  c o u n t y #  a n d  a  3 1  f e e  o n  r e s i d e n t s  
o f  t h a  c o u n t y #  h e l d  i n v a l i d  i n  ' t h a t  i t  t a x e d  i n h a b i t a n t s  
u n e q u a l l y )  t H a r o e r  v .  g a l l o w a y # 5 1  S o .  2 2 3 ,  2 2 9  ( F l a .  1 9 1 0 )
( s t a t e  l a w  t h a t  r e q u i r e d  c i t i z e n s  - o f  t h e  s t a t e  o f  F l o r i d a  w h o  

w e r e  n o t  r e s i d e n t s  o f  M A r i o n  C o u n t y  t o  g i v e  a  p r e v i o u s  n o t i c e  o f  
i n t e n t i o n  t o  h u n t  a a d  t o  p a y  a  s p e c i a l  l i c e n s e  t a x  f o r  t h e  
p r i v i l e g e  o f  h u n t i n g  g a m e  i n  M a r l o n  C o u n t y #  w h i l e  n o  n o t i e e  o r  
L i c e n s e  t a x  w a s  r e q u i r e d  o f  r e s i d e n t s  o f  M a r i o n  C o u n t y #  d e n i e d  
e q u a l  p r o t e c t i o n  o f  t h e  l a w s ) ; t r u c e  v .  D i r e c t o r ,  O s c ' t  o f  
C h e s a p e a k e  B a v  A f f a i r s . 2 7 1  A . 2 d  2 0 1  (M d .  1 9 7 1 i  ( s t a t u t e s
p r o h i b i t i n g  c r a b b e r  f r o m  c r a b b i n g  i n  w a t e r s  o f  c o u n t y  o t h e r  t h a n  
h i s  c o u n t y  o f  r e s i d e n c e  e n d  p r o h i b i t i n g  o y s t e r m e n  f r o m  g o i n g  t o  
w a t e r s  o f  a n o t h e r  c o u n t y  i n v a l i d ) j  P o w e r #  M o r e  A b o u t  o v s t a r s  T h a n  
Y o u  W a n t e d  T o  k n o w .  3 0  M a r y l a n d  L .  R e v .  1 » 9 #  2 1 8  T i  9 7 0 } r * A
c o u n t y  n o n - r e e i d e n t  r e p r e s e n t s  n o  p e c u l i a r  t h r e a t  t o  t h e  f i s h e r y
b u t  m e r e l y  t h e  s a m e  t h r e a t  a s  r e p r e s e n t e d  b y  a  c o u n t y
r e s i d e n t . " )  •

f r i t  s e e  C o m a o n w e a l t h  v .  W i l t o n , 5 4  N . I .  3 4 2 #  3 1 4  ( M a s s .  
1 8 9 9 )  ( s e l e c t m e n  o T T ^ o S r f T ^ i y ^ r i K I H r i  t h e  d i g g i n g  o f  c l a m s  b y  
n o n r e s i d e n t *  o f  t h e  t o w n ) ;  S t a t e  v .  M o r t o n . 3 3 3  A , 2 d  3 0 7 ,  6 1 3  
( M e .  1 9 7 3  i  ( s t a t e  h a d  c o m p e l l e d  g o v e r n m e n t a l  i n t e r e s t  i n  
c o n s e r v a t i o n  o f  i t s  c l a m s  a n d  i t s  a t t e a p e  t o  a c h l a v e  t h a t  p u r p o s e  
b y #  i n  p e r t #  a u t h o r i s i n g  m u n i c i p a l i t i e s  t o  a p p l y  a
r e s i d e n t - n o n r e s i d e n t  s t a n d a r d  i n  l i c e n s i n g  s h e l l  f i s h e r i e s  d i d  
n o t  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e  a g a i n s t  n o n r e s i d e n t s ) .



t h e  s o v e r e i g n  u n d e r t a k e s  t o  r e g u l a t e  o r  
r e a t r a i n  t h e  i n d i v i d u a l  i n  i t s  r i g h t  a s  & 
m e m b e r  o f  t h a  coeanunity t o  e n j o y  t h a  r i g h t  t o  
t a J c a  a n d  u s a  t h l a  c o m m o n  p r o p a r t y  o f  all, it 
m u s t  d o  s o  u p o n  t h a  s a m e  t a r m a  t o  a l l  m e m b e r s  
o f  t h a  c o m m u n i t y  a l i k e .  T h a  c o a s s o n  r i g h t ,  
w h i c h  o n a  i n d i v i d u a l  o f  t h a  v h o l s  c o m m u n i t y  
i a  a n t i t l a d  t o  e n j o y  a a  m u c h  a a  a n o t h e r ,  
c a n n o t  b a  m a d e  b y  l a v  t h a  a x c l u a l v o  p r i v i l e g e  
o f  t h a  p a o p l a  o f  a  c a r t a i n  c l a s s  o r  a a c t i o n  
u p o n  t a r a a  a n d  c o n d i t i o n s  t h a t  d o  n o t  a p p l y  
t o  t h a  w h o l e  p a o p l a  a l i k e .  T h i a  r i g h t  w h i c h  
o n a  i n d i v i d u a l  h a s  i n  c o a m o n  w i t h  a v a r y  o t h a r  
i n d i v i d u a l  i n  t h a  c o a n u m t y  t o  t & k a  a n d  u a a  
f i a h  a a d  g a m e ,  f a r a a  n a t u r a e ,  i s  o n a  t h a t  h a s  
a x l s t a d  f r o m  t h a  r e m o t e s t  t i m e s ,  a n d ,  
a l t h o u g h  a t  o n a  t l m a  i n  E n g l a n d  a f t a r  t h a  
N o r m a n  C o n q u e s t  t h a  r i g h t  t o  t a k a  f i a h  a n d  
g a a a  w a s  c l a i m e d  a a  a  r o y a l  p r e r o g a t i v e  t o  
t h a  e x c l u s i o n  o f  t h a  p a o p l a ,  i t  w a s  r a a t o r a d  
t o  t h a n  b y  t h a  l a r o n a  a t  R u n n y m a d e  i n  1 2 1 5 ,  
a n d  w a s  d a c l a r a d  i n  t h a  g r a a t  c h a r t a r  w h i c h  
t h a y  w r e s t e d  f r o m  K i n g  J o h n .  “ T h a  r i g h t s , "  
s a y s  G r e e n ,  “ w h i c h  t h a  b a r o n s  c l a i a a d  f o r  
t h a a s a l v a a  t h a y  c l a i m a d  f o r  t h a  n a t i o n  a t  
l a r g a . "  G r a a n * a  H i s t o r y  o f  t h a  E n g l i s h  
P a o p l a ,  v o l .  4 ,  p p .  2 5 2 - 2 5 4 .  —

T h a a a  r i g h t s  w a r a  c o n f i r m e d  a n d  
e s t a b l i s h e d  e v e r  t h e r e a f t e r  i n  E n g l a n d  b y  
a c t a  o f  P a r L i a a e n t ,  a n d  t h a y  h a v a  c omm  d o w n  
t o  u a  f r o m  t h a  l a w s  o f  E n g l a n d  a n d  m a y  b a  
r e g a r d e d  a s  a  c o m m o n  h a r i t a g a  o f  t h a  
E n g l i s h - s p e a k i n g  p a o p l a .  S e e  P a r k e r  v .  
P a o p l a , 1 1 1  1 1 1 .  5 1 1 ,  53  A n .  T E e p .  ^ 4 3 .  A l s o  
d e a r  v .  C o n n . , 1 6 1  0 . 3 .  5 1 9 ,  1 6  S u p .  C t .  £ 8 S , 
T 2 T T T  I H I  T t h  M a r t i n  v .  W a d d e l l , 1 6  P a t .  
4 1 2 ,  1 0  L .  E d .  9 4 7 .  T h a  o n l y  j u s t i f i c a t i o n  
t o t  a  l a w  r e g u l a t i n g  a n d  r e s t r i c t i n g  t h a  
c o m m o n  r i g h t '  o f  i n d i v i d u a l s  t o  t a k a  w i l d  g a m e  
a a d  f i s h  i a  t h e *  n e c e s s i t y  f o r  p r o t e c t i n g  t h a  
u a s  f r o m  e x t i n c t i o n ,  a n d  t h u s  t o  p r e s e r v e  
a a d  p m r p a t u a t a  e o  t h a  i n d i v i d u a l  m e m b e r s  o f  
t h m  c o m m u n i t y  t h a  i n a l i e n a b l e  r i g n t s  w h i c h  
t h a y  h a v a  h a d  f r o a  t i m e  i m m e m o r i a l .  W h i l e  
t h a  s t a t e ,  h o l d i n g  t h a  t i t l e  t o  g a m e  a n d  
f i s h ,  s o  t o  s p e a k ,  i n  t r u s t  f o r  a v a r y  
i n d i v i d u a l  m e m b e r  o f  t h a  c o m m u n i t y ,  m a y  p a s s  
l a w s  t o  r e g u l a t e  t h a  '  r i g h t s *  o f  e a c h  
i n d i v i d u a l  i n  t h a  m a n n e r  o f  t a k i n g  a n d  u s i n g  
t h a  c o m m o n  p r o p e r t y ,  y e t ,  a s  w a  h a v a  a l r e a d y  
s t a t e d ,  t h i s  m u s t  b a  d o n a ,  u n d e r  t h a



C o n s t i t u t i o n ,  u p o n  t h o  i i m  t o r * *  t o  o i l  t h *  
p e o p l e .  Mo s p e c i a l  p r i v i l e g e s  o t  i * * u n i t i a s  
e o n  b o  c o n f e r r e d .

W h o r o  t h o  n e c e s s i t y  f o r  t h o  p r e s e r v a t i o n  
o f  t h o  w i l d  9 0 100  a n d  f i a h  e x i s t *  i n  c e r t a i n  
t e r r i t o r i e s  o f  t h o  s t a t a ,  t h a t  t e r r i t o r y  m a y  
b o  s o g r a g a t s d  f o r  t h o  p u r p o a o  o f  r e g u l a t i n g  
t h o  r i g h t  t o  t a k i n g  9 0 * 0  a n d  f i s h  t h o r a i n ;  
b u t  t h a  p r i v i l e g e  o f  ' t a k i n g 1 a n d  u a l n g  > m i «  

■ u i t  b o  o x t a n d o o  t o  t h o  p e o p l e  o f  t h o  s t a t a  
o u t s i d e  o f  t h o  t e r r i t o r y  u p o n  t K o  s a m e  e a r n a  
t h a t  a r t  o i v a n  t o  c h o s e  w h o  a r a  r e s i d e n t s  o f  
t h o  t o r r i t o r y  s a a r a c o d  i n  t h o  L a g i * l o t i o n . 
t o y  a  a  v .  T o r r i t o r y , a W a s h .  f .  i l l ,  J  ? » c .  
♦ 27 .  I n  c n e  c a s e s  o f  S t a t *  v .  H i g g i n s ,  3 1  S .  
C .  3 1 ,  2 1  S .  E .  1 3 ,  3 1  L .  f t .  X T  i l l ,  a n d  
H a r p e r  v .  g a l l o w a y , S I  F l a .  2 3 3 ,  3 1  S o u t h ,  
1 3 1 ,  i !  L .  R .  X .  ( M . S . ) 7 3 4 ,  1 §  X n n .  C a s .
2 3 3 ,  t h o  g u a a t i o n  h e r o  i n v o l v e d  v a a  
c o n c i d o r o d  a n d  d a t o r a i n o d  i n  a c c o r d  w i t h  t h o  
d o c t r i n e  v *  h a v e  a n n o u n c o d .

I d .  a t  1 3 3 * 1 3 4  ( f o o t n o t e  o m i t t e d ,  a a p h a a i s  a d d e d ) .

O u r  d i a p o a i t i o n  o f  t h i a  c a a o  m a k e s  i t  u n n e c e s s a r y  c o  ~

r a a a o n a ,  t h o  j u d g m e n t  o f  t h o  a u p o r i o r  c o u r t  i s  r e v e r s e d .  T h i s  

c a a a  i a  r t a a n d e d  t o  t h a  s u p e r i o r  c o u r t  w i t h  i n s t r u c t i o n s  t o  i s s u a  

a  d a c l a r a t o r y  j u d g m o n t  t h a t  t h a  r u r a l  p r e f e r e n c e  o f  c h .  3 2 SLA 

1 9 1 3  i a  u n c o n s t i t u t i o n a l  a n d  t o  t a k o  s u c h  f u r t h e r  a c t i o n  a a  s a y  

b o  a p p r o p r i a t e .

C O W C t U S T O M

d i s c u s s  t h o  o t h o r  g r o u n d s  a d v a n c a d  b y  a p p e l l a n t s .  F o r  t h a  a b o v e

U V K M I O  a n d  RXMXMDED,

1 . 1



I  q r < «  w i t h  P a r t  A o f  t h a  o p i n i o n ,  h o i d i n q  t h a t  

t h i s  p r a f a r a n t i a l  t c h a m a  v i o l a t a a  a r t .  V X I X ,  f a c t i o n s  3 ,  1 3  

a n d  1 7  o f  t h a  A l a a k a  C o n s t i t u t i o n .

I  a x p r a s s  n o  o p i n i o n  r a g a r d i n q  P a r t  8  a s  i t  i i  

s u p a r f l u o u a  t o  t h a  d a e m o n .

GOHJ'TGN, Juatico, concurring.



M 0Q&2. J u s t i c r ,  C o n c u r r i n g .

T h e  c o u r t  c o r r e c t l y  c o n c l u d e s  c h a t  c h a p t e r  3 2 ,  s i x  

1 3 1 3  ( " t h e  A c t " ) v i o l a t e s  c h *  A l a s k a  C o n s t i t u t i o n ,  i  w r i t s  

s e p a r a t e l y  t o  e x p l a i n  o y  u n d e r s t a n d i n g  o f  t h a  c o u r t ' s  h o l d ­

i n g  i n  p a r t  B o f  t h *  s a c t i o n  e n t i t l e d  " T h *  A r t i c l e  v i n  

C l a u s a e  -  H i s t o r y  a n d  A n a l y s i s , "  w h i c h  I  j o i n ,  a n d  b e c a u s e  I  

d i s a g r e e  w i t h  t h e  c o u r t ' s  a n a l y s i s  i n  p a r t  A .

£ c u a i  P r o t e c t i o n  

T h a  A c t  i s  m o t i v a t e d  b y  a  c o m p e l l i n g  p u r p o s * ,  

e n s u r i n g  t h a t  p e r s o n s  w h o  a r a  d e p e n d e n t  u p o n  s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  h a v e  a c c e s s  t o  w i l d l i f e .  H o w e v e r ,  t h e  ? 

A c t ' s  g e o g r a p h i c a l  c l a s s i f i c a t i o n  s c h e m e  i s  o n l y  l o o s e l y  

r e l a t e d  t o  t h a t  p u r p o s e . -  T h i s  i s  a n  e q u a l  p r o t a c t i o n  c a s e ,  

a n d  a n  e a s y  o n e  a t  t h a t .

A r t i c l e  Z ,  s e c t i o n  I  o f  c h e  A l a s k a  C o n s t i t u t i o n  

p r o v i d e s  t h a t  " a l l  p e r s o n s  a r e  . . . e n t i t l e d  c o  e q u a l  

r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a v  . . . 

w e  h a v e  d e c i d e d  m a n y  c a s e s  i n t e r p r e t i n g  t h i s  p r o v i s i o n ,  m o s t  

r e c e n t l y ,  S t a t e  v .  g n s a r c h  A l a s k a  C o n s t r u c t i o n ,  t n c . , _____

P . 2 d  ,  Op .  Ho .  3 3 3 9  , ( A l a s k a ,  S e c e m b e r  1 3 ,  1 9 3 9 ) .  T h e  

A l a s k a  C o n s t i t u t i o n  h a s  a  s i m i l a r  c l a u s e  s p e c i f i c a l l y  

c o n c e r n i n g  n a t u r a l  r e s o u r c e s .  A r t i c l e  v x n ,  s e c t i o n  1 7 ,  c h e  

u n i f o r m  a p p l i c a t i o n  c l a u s e ,  p r o v i d e s  t h a t  " ( l ] a v s  a n d



r e g u l i t i o n r  g o v e r n i n g  t h e  u a a  o r  d i s p o s a l  o f  n a t u r a l  

r e s o u r c e s  a h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n s  s i m i l a r l y  

s i t u a t e d  w i t h  r e f e r e n c e  t o  t h a  s u b j e c t  B a t t e r  a n d  p u r p o a a  t o  

b a  a t r v t d  b y  t h a  l a w  o s  r e g u l a t i o n . -

W ha n  a p p l y i n g  t h a  e q u a l  p r o t e c t i o n  c l a u a a  o f  a r t i ­

c l e  l ,  v a  d e t e r m i n e  t h a  i m p o r t a n c e  o f  t h e  i n d i v i d u a l  i n t e r ­

e s t  a f f e c t e d  b y  t h e  e n a c t m e n t .  T h e  i m p o r t a n c e  o f  t h e  

i n d i v i d u a l  i n t e r e s t  d e t e r m i n e s  t h e  l e v e l  o f  s c r u t i n y  w e  

a p p l y  t o  b o t h  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  e n a c t m e n t  a n d  t h e  

n e x u s  b e t v e s n  t h a t  i n t e r e s t  a n d  t h e  e n a c t m e n t ,  g n s e r c n . o p .  

N o .  3 5 3 9 ,  a t  2 2 - 2 4 ;  A l a s k a  P a c i f i c  A s s u r a n c e  C o .  v .  l r o v n , 

6 1 7  P» 2 d  2 6 4 .  2 6 9 - 7 0  ( A l a s k a  1 9 1 4 ) .  W i t h o u t  e x p l i c i t l y

a c k n o w l e d g i n g  i t .  t h e  c o u r t ' s  o p i n i o n  e m p l o y s  t h e  s a m e '  

a n a l y s i s  u n d e r  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e  o f  a r t i c l e  

V I I I .  S e e  s u p r a  p p .  2 6 - 2 7 .  S i n c e  t h e  p r i n c i p l e  o f  e q u a l i t y  • 

u n d e r l i e s  b o t h  c l a u s e s ,  t h e  u s e  o f  o u r  e q u a l  p r o t e c t i o n  

a n a l y s i s  i n  t h e  u n i f o r m  a p p l i c a t i o n  c o n t e x t  i s  p r o p e r .

I  b e l i e v e  t h a t  t h e  i n d i v i d u a l  i n t e r e s t  i m p a i r e d  b y

t h e  A c t .  a c c e s s  t o  w i l d l i f e  f o r  s u b s i s t e n c e  p u r p o s e s ,  i s  a

s p e c i e s  o f  t h e  i m p o r t a n t  r i g h t  t o  e n g a g e  i n  e c o n o m i c

e n d e a v o r  a t  i s s u e  i n  E n e e r c h . O p .  N o .  3 5 3 9 .  a t  2 5 - 2 3 .  S e e

a l s o  C o — r c i a l  F i s h e r i e s  t n t r v  C o r m ' n  v .  A o o k e d a k . 6 0 6  P . 2 d  

1 2 3 5 *  1 2 6 6  ( A l a s k a  1 9 8 0 ) .  T h e  c h a l l e n g e d  e n a c t m e n t



t h e r e f o r e  s h o u l d  r e c e i v e  c l o s e  s c r u t i n y . 1 T h i  A c t  t h a n  a t  

l a a a t  m u s t  b e .  c l o s e l y  r e l a t e d  t o  a n  i m p o r t a n t  s t a t a  i n t e r e s t .  

g n a s r c f a .  O p .  M e .  3 5 3 9  . a t  2 t .

T h a  s t a t a ' *  i n t a r a a t .  e n s u r i n g  t h a t . . t h o s a  w h o  m u s t  

e n g a g e  i n  a u b a i a t a n c a  h u n t i n g  a n d  f i s h i n g  a r a  a b i a  t o  d o  s o ,  

i a  u n d o u b t e d l y  i m p o r t a n t .  I n d a a d .  I b a i i a v a  i t  i s  c o m p e l ­

l i n g .  H o w e v e r ,  t h a  A c t ' s  c L a s s i f i c a t i o r .  a c h a a a  f o r  d e c i d i n g  

w h o  i a  a n t i t l a d  t o  e n g a g e  i n  s u b a i s t a n c a  h u n t i n g  a n d  f i s h i n g  

a n d  l t a  i m p l e m e n t i n g  r a g u l a t i o n s  a r a  n o t  c l o s e l y  r a l a t a d  t o  

t h a  p u r p o s e  o f  t h a  A c t .  A s  t h e  c o u r t ' s  o p i n i o n  d e s c r i b e s ,  

l a r g e  n u m b e r s  o f  c a s i d a n t s  o f  a r e a s  c l a s s i f i e d  a s  u r b a n  

u n d e r  t h e  A c t  a r e  d a p a n d e n t  u p o n  s u b a i s t a n c a  h u n t i n g  a n d  

f i s h i n g .  C o n v e r s e l y ,  s o m e  o f  t h e  s t a t a * •  l a r g e r  c i t i a s .  

w h a r e  m a n y  p e o p l a  a r a  n o t  d a p a n d e n t  u p o n  s u b s i s t a n c a  h u n t i n g

a n d  f i s h i n g ,  a r a  c l a a s i f i a d  a a  r u r a l .  S u p r a  p p .  1 1 - 1 2 .

T h e r e  i a  o n l y  a  m o d e s t  c o r r e l a t i o n  b a t v a a n  t h a  s a t  o f  p a o p l a  

w h o  r e s i d e  i n  i . r a a s  d e s i g n a t e d  a s  r u r a l  u n d e r  t h a  A c t  a n d

t h a  s a t  o f  p e o p . ' . a  w h o  a r a  d e p e n d a n t  u p o n  s u b a i s t a n c a  h u n t i n g

a n d  f i s h i n g ,  ' f h e  f i t  b e t w e e n  t h e  A c t  a n d  t h e  s t a t e ' s  i n ­

t e r e s t  d o s s  n o t  e v e n  a p p r o a c h  t h a t  r e q u i r e d  t o  w i t h s t a n d

1 *  g h s e r c h . O p .  M o .  3 5 3 9 .  a t  2 1 ;  P a t r i c k  v .  
L v n d e n  T r a n a r  . i n c . . 7 5 5  f . 2 d  1 3 7 5 ,  1 3 7 9  ( A l a s k a  1 9 6 8 ) .  f t
m a y  b e  c h a t ;  t h e  e n a c t m e n t  s h o u l d  r a c e i v e  e v e n  g r e a t e r
s c r u t i n y  u n ^ a r  t h a  u n i f o r m  a p p l i c a t i o n  c l a u a a ;  h o w e v e r ,  t h a  
c o u r t  h a s  m a t  d e c i d e d  t h a t  q u e s t i o n .  C w a i c h a k  v. S t a t e . 7 6 3
P . 2 d  4 f t .  A 9 i  a . 1 7  ( A l a s k a  1 9 8 3 ) .



c l o s e  s c r u t i n y .  T h e r e f o r e ,  t h e  kc  t  v i o l a t e *  c h e  e q u a l  

p r o t e c t i o n  A n d  u n i f o r m  a p p l i c a t i o n  c l a u s e *  o f  t h e  A l a s k a ,  

C o n s t i t u t i o n .

T h i s  i s  n o t  t o  s t y  t h a t  a l l  s u b s i s t e n c e  p r e f e r e n c e  

l a w s  w o u l d  b a  u n c o n s t i t u t i o n a l .  £ s i m p l y  b a l i a v a  c h a t  f o r  

s u c h  a  l a v  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r ,  i t  m u s t  b a  c l o i a l y  

r a l a t s d  t o  i t s  c o n p e l l i n g  p u r p o s e .  A l a w  p r o v i d i n g  f o r  

i n d i v i d u a l  d e t e r m i n a t i o n s  o f  e l i g i b i l i t y  w o u l d  i n  a y  v i e w  b e  

s u f f i c i t n t l y  t a i l o r e d  t o  t h e  s t a t e ' s  i n t e r e s t  e o  w i t h s t a n d  a  

c o n s t i t u t i o n a l  c h a l l e n g e .

Com m on  U i e  a n d  e x c l u s i v e  R i g h t  o f  f i s h e r y

T h e  c o u r t ' s  h o l d i n g  i n  P a r t  A o f  t h e  s e c t i o n  e n t i ­

t l e d  " T h e  A r t i c l e  V I I I  C l a u s e s  -  H i s t o r y  a a d  A n a l y s i s ” i s
%

n o t  a l t o g e t h e r  c l e a r .  X a g r e e  w i t h  t h e  c o u r t  t o  t h e  e x t e n t  

t h a t  i t  h o l d s  t h a t  a n  i n t r a s t a t e  g e o g r a p h i c a l  p r e f e r e n c e  f o r  

t h e  t a k i n g  o f  w i l d l i f e  v i o l a t e s  s e c t i o n s  3 a n d  I S  o f  a r t i c l e  

V l i x  o f  t h e  A l a s k a  C o n s t i t u t i o n .  I  r e j e c t  a n y  i m p l i c a t i o n  

t h a t  a l l  p r e f e r e n c e s *  e s p e c i a l l y  a l l  s u b s i s t e n c e  p r e f e r e n c ­

e s .  w o u l d  v i o l a t e  t h e s e  s e c t i o n s .  I  d o  n o t  b e l i e v e  t h a t  t h e  

c o u r t  c a n  f i n d  a  v i o l a t i o n  o f  a r t i c l e  V I I I ,  s e e t i o n  1 7



w i t h o u t  4  f u l l  u q u i l  p r o t e c t i o n  a n a l y a i s .  t  d o  n o t  j o i n  

p e r t  A o f  t h e  c o u r t ' s  o p i n i o n #  h u t  X c o n e u r  i n  i t s  r e s u l t . 2

S e c t i o n  I S  o f  A r t i c l e  V Z Z I  p r o v i d e s  t h a t  " ( n l o  e x ­

c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  a h a l l  h e  c r e ­

s t e d  o r  A u t h o r i z e d  i n  t h e  n a t u r a l  w a t e r s  o f  t h e  S t a t e . "  

A l a s k a  C o a s t . , a r t .  v i z ; #  5 I S  ( e m p h a s i s  a d d e d ) .  S e c t i o n  4 

o f  a r t i c l e  V X I I  p r o v i d e s  t h a t  t h e  u s e  o f  r e s o u r c e s  s h a l l  b e  

" s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . *  O n  t h e  s u r ­

f a c e .  t h e r e  a p p e a r s  t o  b s  s o m a  c o n f l i c t  b e t w e e n  t h e s s  p r o v i ­

s i o n s .  T o  t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  w e  m u s t  I n t e r p r e t  

t h e  p r o v i s i o n s  o f  A r t i c l a  V I I I  c o n s i s t s n t  w i t h  e a c h  o t h e r ,  

£ e e  A b r a m e  v .  S t a t e , 5 3 4  ? . 2 d  9 1 ,  9 5  ( A l a a k a  1 9 7 5 ) .

S e c t i o n  4 c l e a r l y  a u t h o r i z e s  s o o &  p r e f e r e n c e s  

b a s e d  u p o n  u a e s .  T h e  c o u r t  r e c o g n i z e d  a  p a r a l l e l  e x c e p t i o n  

c o  s e c t i o n  1 3  i n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s ­

s o c i a t i o n .  I n c .  v .  S t a t e , 6 2 8  P . 2 d  8 9 7  ( A l a s k a  1 9 8 1 ) ,  w h o r e  

w e  w r o t e  t h a t  s e c t i o n  I S  " w a s  n o t  m e a n t  t o  p r o h i b i t  d i f f e r ­

e n t i a l  t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l #  

s p o r t s ,  a n d  s u b s i s t e n c e  f i s h e r m e n . "  6 2 8  P . 2 d  a t  9 0 4 .  T h e  

A c t  d i s t i n g u i s h e s  s u b s i s t e n c e  u s e e  f r o m  c o m m e r c i a l  a a d  s p o r t
4 I

u s e s  i n  n a a s  o n l y .  A a  d i s e u a s e d  a b o v e ,  i t s  c l a s s i f i c a t i o n

2 .  £ w o u l d  n o t ,  h o w e v e r ,  r e a c h  t h i s  q u e s t i o n ,
b e c a u s e  I  b e l i e v e  t h a t  s u c h  g e o g r a p h i c a l  p r e f e r e n c e s  v i o l a t e  
t h e  v s q u a l  p r o t e c t i o n  a r . d  u n i f o f f c  a p p l i c a t i o n  c l a u s e s  o f  t h e  
A l a a k a  C o n s t i t u t i o n .



i «  i a  f a c t  *  £ A i r l y  A r b i t r a r y  o n e  b * i « d  u p o n  r e s i d e n c e . "  x t  

i i  n o t  t h a  t y p A  o f  c l a a a i f i c a t i o n  wa  h a v e  p r e v i o u s l y  h e l d  

p e r s L i a a i b l e  u n d e r  s a c t i o n  I S .

Wa  a r e  l e f t  w i t h  t h A  q u e s t i o n  w h e t h e r  g e o g r a p h i c a l  

p r a f e r c n c a s  & r t  p e r m i s s i b l e  u n d a r  s a c t i o n  I S .  F o r  t h a  r a i ­

s o n *  g i v e n  i n  t h a  c o u r t ' s  o p i n i o n ,  s a a  s u p r a  p p .  1 3 * 1 9 ,  :  

b a l i a v a  t h a t  r a l i A n c a  u p o n  H y n e s  v .  C r i m e *  P a c k l r . g  C o . . 3 3 7  

U . S .  36  ( 1 9 4 9 ) ,  w h i c h  i n t e r p r e t e d  t h a  f a d a r a l  a t a t u t a  u p o n  

w h i c h  s a c t i o n  15  w a s  b a s e d ,  i a  a p p r o p r i a t e .  I n  H v n a s , t h a  

C o u r t  i n v a l i d a e a d  r a g u l a t i o n s  p r o m o i t i n g  f i a h i n g  o f f  t h a  

s h o r t *  o f  t h a  K A r l u k  R e s e r v a t i o n .  W h i l e  C d o  n o t  b a l i a v a  

t h a t  H v n a a  i s  d e t e r m i n a t i v e  s i r . c a  i t  i n v o l v e d  a n  a x c l u s i v a  

r i g h t  t o  f i a h  i n  a  p a r t i c u l a r  a r a a  a n d  n o t  a  a a r a  

p r a f a r a n c a ,  3 3 7  U . S .  a t  9 2 ,  s a c t i o n  I S  p r o s c r i b e *  " s p a e i a l  

p r i v i l e g e ( a ] " a a  w a l l  a s  e x c l u s i v e  r i g h t * .  L i k a  t h a  c o u r t ,

X d o  n o t  r a a d  H v n a s  a s  b a i n g  b a s a d  o n  t h a  f a c t  t h a t  t h a  

a x c l u s i v a  r i g h t  w a s  g r a n t a d  t o  N a t i v e s  r a t h e r  t h a n  s o m e  

o t h a r  g r o u p .  N o r  d o  I  b a l i a v a  t h a t  H v r . a s  c a n  b a  

d i s t i n g u i s h e d  b y  t h a  a b i l i t y  o f  p a o p l a  t o  n o v a  t o  r u r a l  

a r a a s  a n d  t h u s  q u a l i f y  u a d a r  t h a  A c t .  S a a  a u s r a  p p .  1 9 - 1 9  * 

n . 1 2 .  F o r  t h a a a  c a a s o n s ,  X a g r a a  w i t h  t h a  c o u r t  c h a t  

g e o g r a p h i c a l  p r a f a r a n c a *  f o r  t h a  t a k i n g  o f  f i a h  a r a  n o t .  

p e r m i s s i b l e  u n d a r  s a c t i o n  1 5 .  C h a  A c t  t h u s  v i o l a t e s  s a c t i o n

1 3 .  A l t h o u g h  s a c t i o n  1 3  i s  f a c i a l l y  a p p i . c a b i e  o n l y  t o  

f i s h i n g ,  X w o u l d  h a v a  r.o d i f f i c u l t y  f i n d i n g  a  c o r r e s p o n d i n g



p r o h i b i t i o n  _ o £  g « o * r a p h i c a i  h u n t i n g  p r a f a r a n c a .  m •  t h o

c o a n o n  u a a  c i a u a e  o f  « t i d i  V I I I ,  . a c t i o n  3 .  j a a  p> ^

J j 4«»



I  d i s s e n t  f r o m  t h e  c o u r t ’ a h o l d i n g  t h a t  c h .  52  SL A 1 9 3 4
a

i a  u n c o n s t i t u t i o n a l . " I n  a y  v i e w  A l a s k a ' s  s u b s i s t a n c a  l a w s  &xa 

n o t  v i o l a t i v a  o £  a u t h o r  s a c t i o n  3 ( " c o m m o n  u a a " ) , a a c t i o n  I S  ( " n o  

a x c l u s i v a  r i g h t  o f  f i a h a r i a a " ) , o r  s a c t i o n  1 7  ( " e q u a l  a p p l i c a t i o n  

o f  l a w s " )  o f  a r t i c l a  VIXX o f  c h a  A l a s k a  C o n s t i t u t i o n .

A r t i c l a  7 X I X ,  s a c t i o n  4 a x p l i c i t l y  p r o v i d a s  f o r  

" p r e f e r e n c e s  a m o n g  b a n a f i c i a l  u s e s . "  Xn K e n a i  P a n ,  f t i h i r a m * .  

C o - o o  A s s ' n  V. S t a t a . 6 2 3  ? . 2 d  3 9 7 ,  9 0 4  ( A l a s k a  1 9 3 1 ) ,  w a  s a i d  in 

p a r t :  " ( w ) h i i t  s a c t i o n  15  d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y

f i s h i n g  r i g h t s ,  t h a t  s a c t i o n  w a s  n o t  m e a n t  t o  p r o h i b i t
rf

d i f f a r a n t i a l  t r e a t m e n t  o f  s u c h  d i v e r s a  u s a r  g r o u p s  a a  c o m a a r c i a l ,  

s p o r t ,  a n d  s u b s i s t a n c a  f i s h e r m e n . "  T h a  s u b s i & p a n c a  l a w s  a t  i s s u a  

h a r a  d o  n o t  a x c l u d a  i n d i v i d u a l s  f r o m  a e e a s s  - t o  w i l d l i f s j  r a t h e r ,  

w i l d l i f a  r a s o u r c a s  a r a  a l l o c a t a d  o n  a  p r a f a r a n t i a l  b a s i s .  N o r  d o  

c h a s a  l a w s  c r a a t a  a n  a x c l u s i v a  r i g h t  o f  f i s h a r y  i n  a n y  c l a s s .  

R a t h a r ,  t h a  a f f a o t  o f  t h a s a  l a v s  i s  t o  p r o v i d a  f o r  a  s u b s i s t a n c a  

p r a f a r a n c a  a m o n g  b a n a f i c a l  u s a r s  o f  t h a  r a s o u r c a .  No a x c l u s i v a ,  

m o n o p o l i s t i c ,  o r  o t h a r v i s a  c l o s a d  c l a s s a s  o f  r a s o u r c a  u s e r s  a r a  

e s t a b l i s h e d .

S  w o u l d  f u r t h a r  h o l d  t h a t  c h .  5 2  SLA 1 9 6 6  i s  n o t  

v i o l a t i v a  o f  c h a  a q u a l  p r o t a c t i o n  p r o v i s i o n s  o f  t h a  A l a a k a

JUAZVOWXTS, Juetiea, disaanting.

1 .  H e r e i n a f t e r  s t a t e  s u b s i s t a n c a  l a w s .



C o n s t i t u t i o n  ( a r t i c l e  I #  s e c t i o n  1 ,  a r t i c l e  v t l l ,  s e c t i o n  1 7 ) ,  

I n  m y  v i e « r  A d o p t i o n  o f  t h s  s t r i c t  s c r u t i n y  a n d  l e a s t  r e s t r i c t i v e  

a l t e r n a t i v e  s t a n d a r d s  i s  i n a p p r o p r i a t e .  G i v e n  t h e  n a t u r e  o f  t h s  

i n t e r e s t  s t  s t a k e  £  w o u l d  a p p l y  s  l e s s e r  s t a n d a r d  f o r  p u r p o s e s  o f .  

e q u a l  p r o t e c t i o n  a n a l y s i s .  T h i s  s u b s i s t e n c e  l e g i s l a t i o n  i% 

s u b s t a n t i a l l y  r e l a t e d  t o  l e g i t i m a t e  l e g i s l a t i v e  g o a l s ,  i 

c o n c l u d e  t h a t  t h e  f i t  b e t w e e n  t h e  l e g i s l a t u r e ' s  g o a l  o f  

f u r t h e r i n g  t h e  h e a l t h  a n d  w e l f a r e  o f  s u b s i s t e n c e  u s e r s ,  a n d  t h e  

s u b s i s t e n c e  p r e f e r e n c e  s y s t e m  i t  d e v i s e d  t o  c a r r y  o u t  t h i s  

o b j e c t i v e ,  i s  s u f f i c i e n t l y  c l o s e  t o  w i t h s t a n d  s c r u t i n y  u n d e r  

A l a s k a ' s  e q u a l  p r o t e c t i o n  p r o v i s i o n s .

I N T R O D U C T I O N . -
«

I n  r e s p o n s e  n o  t h e  i m p a c t  t h e  s t a t e ' s  p o p u l a t i o n  g r o w t h  

h a s  h a d  u p o n  s u b s i s t a n c e  l i f e s t y l e s ,  C o n g r e s s  i n  1 9 1 0  s n a c t s d  t h e  

A l a s k a  n a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( h e r s i n a f t s r  

A N IL C A  o r  f e d e r a l  s u b s i s t e n c e  l a w ) . 2 A N I L C A  w a s  d e s i g n e d  t o  

p r o t e c t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  b y  g i v i n g  s u c h  u s e s  

p r i o r i t y  o v e r  c o c a e r c l a l  a n d  s p o r t  u s e s  i n  r u r a l  a r e a s . 2

2 .  P u b .  L .  N O .  9 6 - 4 8 7 ,  9 4  S t a t .  2 3 7 1  ( 1 9 8 0 ) ;  U  ( J . S . C .  
S S  3 1 0 1 - 1 3 1 3  ( W e s t  1 9 8 S ) .  C o n g r e a a  p r e f a c e d  T i t l e  V i : :  o f  ANILCA 
w i t h  a  d e c l a r a t i o n  t h a t  " t h e  c o n t i n u a t i o n  o f  c h e  o p p o r t u n i t y  f o r  
s u b s i s t e n c e  u s e e  b y  r u r a l  r e s i d e n t s  o f  A l a s k a  . . .  i s  e s s e n t i a l  
t o  N a t i v e  p h y s i c a l ,  e c o n o m i c ,  t r a d l t i q n e l ,  a n d  c u l t u r a l  e x i s t e n c e  
.  . .  . *  1 6  U . S . C .  6 3 1 1 1 ( 1 )  .

3. & £  16 U.S.C. $| 3 1 1 1 - 3 1 2 6  (1902 6 Supp. IV 1986)
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T h e  f s d e r *  1 s u b s i s t a n c e  Law s p e c i f i e d  c h a t  s u b s i s t e n c e  

u s e s  m u s t  b e  " c u s t o m a r y  A n d  t r a d i t i o n a l  u e o s  b y  r u r a l  A l a s k a  

r e s i d e n t s . "  ANILCA 5 3 0 3 ;  13  U . S . C .  S 3 1 1 3  ( e m p h a s i s  A d d a d ) .  

T h u s ,  u n d a r  A H I L C A ,  e l i g i b i l i t y  f o r  s u b s i s t e n c e  p e r m i t s  w a s  d e ­

p e n d e n t  i n  p a r t  u p o n  c n a ' a  q a o g r a p h i c  p l a c a  o f  r e s i d e n c e .  ANIL CA 

S 3 0 4 ;  W  U . S . C .  S 3 1 1 4 . 4

ANZLCA A u t h o r i z e d  t h e  s t & t e  t o  c o n t i n u e  m a n a g i n g  f i a h  

a n d  g a m e  i n h a b i t i n g  A l a s k a ' s  f a d a r a l  l a n d s  a n d  w a t e r s  i f  t h e  

s t A t e  e s t a b l i s h e d  r e g u l a t i o n s  m a i n t a i n i n g  t h e  d e f i n i t i o n  o f  a n d  

p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  a r t i c u l a t e d  i n  t h e  f e d e r a l  s u b ­

s i s t e n c e  l a w .  A NIL CA 5 8 0 3 ( d ) ;  U  U . S . C .  $ 3 1 1 3 ( d ) .  T h e  s t a t e
n r

l e g i s l a t u r e  c o m p l i e d ,  a n d  t h e r e b y  r e t a i n e d  m a n a g e r i a l  c o n t r o l  

o v e r  f e d e r a l  l a n d s  l o c a t e d  w i t h i n  t h e  s t a t e — b y  a u t h o r i z i n g  t h e  

J o i n t  B o a r d s  o f  f i s h  a n d  C a n e  t o  p r o m u l g a t e  r e g u l a t i o n s  d e f i n i n g  

" r u r a l "  u s e .

I n  a n a c t l n g  c h .  S2 SLA 1 9 9 4  t h e  A l a a k a  H o u s e  o f  

R e p r e s e n t a t i v e s  a d o p t e d  a  l e t t e r  o f  i n t e n t . 3 T h e  l e t t e r  

a r t i c u l a t e d  t h e  e u b a i a t e n c e - r u r e l  p r e f e r e n c e  o f  t h e  a c t  i n  t h e  

f o l l o w i n g  t e r r a s »

4 .  " R u r a l "  a r e a s  a r e  t h o s e  w i t h  s p a r s e  p o p u l a t i o n s ,  
a n d  e h e  t e r r a  " r u r a l ” a a  u s e d  i n  A N IL C A  i s  n o t  a  t e r m  o f  a r t .  
K e n a l t s e  I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 9 6 0  F . 2 d  3 1 2  ( 9 t h  C i r .  
L§ 8 S ) .  c e r t ,  d e n i e d , i o S L .  E d .  i d  o > 3  ( 1 9 9 9 ) .  ( t e r r a  " r u r a l "  i s  
t o  b e  g i v e n  i t s  o r d i n a r y  s i g n i f i c a n c e ,  m e a n i n g  “ s p a r s e l y  
p o p u l a t e d " ) .

5 .  1 9 1 5  H o u s e  J o u r n a l  1 2 4 6 .
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T h i s  l i m i t a t i o n  o f  t h e  d e f i n i t i o n  Q f
" s u b a i s t e n c a  u < « r  r a c o g n i s a a  t h a t ;  A l a a k a  x a 
u n i q u e ,  « r id u n l i k e  a n y  o f  t h a  o t h e r
f o r t y - n i n e  s t a t e s ,  t h a  e c o n o m y  o f  m a n y  r u r a l  
c o m m u n i t i e s  i n  r u r a l  u r a a a  i n  A l a a k a  i s  
s i g n i f i c a n t l y  d e p e n d a n t  u p o n  p a r t i c i p a t i o n  b y  
t h a  r a a i d a n t a  o f  t h a  c o m m u n l e l a a  i n  t h a
t a k i n g  o f  f i a h  s t o c k a  a n d  g a a a  p o p u l a t i o n a
f o r  p a r a o n a l  a n d  f a m i l y  c o n s u m p t i o n ,
f u r t h e r ,  t h a  l e g i s l a t u r e  f i n d s  t h a e  t h a  
g e n e r a l  h a a l t h  a n d  w e l f a r e  o f  t h a s a  c i t i x a n s  
i s  s i g n i f i c a n t l y  t i e d  t o  c h a i r  p a r t i c i p a t i o n  
i n  t h a s a  a c t i v i t i e s . 6 /tm)
T h a  s u b s i s t a n c a  s t a t u t a s  c h a l l a n g a d  h a r a  d a f i n a  ' r u r a l

a r a a "  a a  " a  c o m m u n i t y  o r  a r a a  o f  t h a  s t a t a  i n  w h i c h  t h a

n o n c o m m e r c i a l , c u s t o m a r y ,  a n d  t r a d i t i o n a l  u s a  o f  f i s h  o r  g a a a  f o r

p a r s o n a l  o r  f a m i l y  c o n a u m p t i o n  i s  a  p r i n c i p a l  c h a r a c t a r i s t l c  o f  

t h a  a c o n o a y  o f  t h e  c o m m u n i t y  o r  a r a a . "  Ad  1 4 . 0 5 . 9 4 0 ( 2 5 ) .

4 .  S a a  a l s o  t h a  H o u s a  C o m m i t t e e  o n  I n t e r i o r  a n d  
I n s u l a r  A f f a i r s  S a p o r t  x s s u a d  i n  c o n j u n c t i o n  w i t h  t h a  p a s s a g e  o f  
A N I L C A .

A f t a r  e o n s i d a r a c l o n  o f  t h a  t a s t i m o n y  a t  t h a  
s u b c o m m i t t e e ' s  h e a r i n g s  a a d  t o w n  m a e t x n g s  
t h r o u g h o u t  A l a s k a  a n d  r e v i e w  o f  s t u d i e s  d o n a  b y  a  
v a r i e t y  o f  f a d a r a l ,  s t a t e ,  a c a d e m i c ,  a n d  o t h e r  
a g e n c i e s  a n d  g r o u p s ,  t h a '  C o m m i t t e e  h a s  n o  d o u b t  
a b o u t  t h a  i m p o r t a n c e  o f  s u b s i s t a n c a  u s a s  t o  t h a  
r u r a l  p a o p l a  o f  A l a s k a .  R t l i a b L e  a v x d a n e a  w a s  
g i v e n  t o  t h e  C o m m i t t e e  d e m o n s t r a t i n g  t h a t  f i f t y  
p e r c e n t  o f  t h a  f o o d  f o r  t h r e e - q u a r t e r s  o f  t h a  
n a t i v e  f a a i l i a a  i a  A l a s k a ' s  s m a l l  a n d  m e d i u m  
v i l l a g e s  i s  a c q u i r e d  t h r o u g h  s u b s i s t e n c e  u s e s ,  a n d  
40% o f  s u c h  f a m i l i e s  j p e n d  a n  a v a r a g a  o f  4 t o  7 
m o n t h s  o f  t h e  - y e a r  i n  s u b s i s t a n c a  a c t i v ­
i t i a s .  . . .

H . R .  R a p .  N o .  1 0 4 5 ,  9 5 t h  C o n g . ,  2 d  S e s s . ,  a t  1 8 1  ( 1 9 7 8 ) .
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A p p e l l a n t * '  b a s i c  c o n t e n t i o n  h e r e  i a  t h a t  " b y  e x c l u d i n g  

f r o m  e l i g i b i l i t y  a s  s u b s i s t e n c e  u s e r s  a i l  u r b a n  d w e l l e r s  a n d  b y  

i n c l u d i n g  a l l  r u r a l  d v a l l a r a ,  i e  u n f a i r l y  a x c l u d a a  s o m e  u r b a n  

r e s i d e n t s  w h o  h a v a  l i v e d  a  s u b s i s t e n c e  l i f a a e y l a  a n d  d a s i r a  s o  

c o n c i n u o  e o  d o  s o ,  w h i l e  n e e d l e s s l y  i n c l u d i n g  n u m e r o u s  r u r a l  

r a a i d a n t a  w h o  h a v a  n o n  e n g a g e d  i n  s u b a i a t e n c a  h u n t i n g  a n d  

f i a h i n g . "  T h a  l i n c h p i n  o f  t h i s  d i a p u t a ,  c h a n ,  l a  w h e t h e r  t h a  

c h a l l a n g a d  a u b a i a t a n c a  L a v  c o n a t i t u t a a  a n  u n c o n s t i t u t i o n a l l y  

i m p e r f e c t  a t t e m p t  t o  f u l f i l l  t h a  l e g i s l a t u r e ' s  p u r p o a a  o f  

p r o t a c e i n g  a u b a i a t a n c a  u a a a .

r r

I .  0 0  A L A S K A 'S  S U B S I S T E N C E  LAWS V I C L A T E  A R T I C L E  V I 2 X  OP THE 
s L k i i k  C o N s t i t u t i o n T  "

A p p a l l a n t a  c h a l l a n g a  t h a  c o n a t i t u e i o n a l i t y  o f  t h a  s t a t a

s u b a i s t a n c a  l a v a  u n d a r  t h r a a  c l a u a t a  o f  a r t i c l a  V i : :  o r  t r . a

A l a a k a  C o n s t i t u t i o n ,  s a c t i o n s  3 ( " c o a a o n  u s a " ) , I S  ( " n o  a x c l u s i v a
«•

r i g h t  o f  f i a h a r i a a 4 ) ,  a n d  1 7  ( " a q u a l  a p p l i c a t i o n  o f  l a v a " ) .  T h a  

c o u r t  a t t r i b u t e s  a  “ s h a r a d  m e a n i n g "  t o  t h a a a  t h r a a  c o n s t i t u t i o n a l

7 .  S e c t i o n  3 o f  a r t i c l a  V I H  p r o v i d e s j

W h e r e v e r  o c c u r r i n g  i n  t h o i r  n a t u r a l  s t a t a ,  f i a h ,  
w i l d l i f e ,  a n d  w a c a r s  a r a  r a s a r v a d  t o  t h a  p a o p l a  
f o r  c o m m o n  u a a .

S a c t i o n  13  o f  a r t i c l a  J / I I I  p c o v i d a a :

No  a x c l u s i v a  r i g h t  o v  s p a e i a l  p r i v i l a g a  o f  f l a h a r y  
a h a l l  b a  c r a a t a d  o r  a u t h o r i z e d  i n  t h a  n a t u r a l

( f c o t n o t a  c o n t i n u e d )  . 4 ,
- 4 3 -



p r o v i s i o n s t  t h a t  " e x c l u s i v e  o r  s p e c i a l  p r i v i l e g e s  t o  t i k e  f i a h  

a n d  w i l d l i f e  a r a  p r o h i b i t e d . "  T h e  c o u r t  t h a n  c o n c l u d a *  t h a t  t h a  

s u b s i s t e n c e  s t a t u t e ' s  p r a f a r a n c a  f o r  r u r a l  r a a i d a n t a  v i o l a t e s  

a a c h  o f  t h a  a f o r e m e n t i o n e d  c l a u a a a  a n d  o f f a n d a  t h a  s h a r e d  m e a n i n g  

o f  a r t i c l e  V I I I .  I  d i s a g r e e .

A .  S a c t i o n  T n r a a :  T h a  " C o m m o n  U a a *  C l a u a a .

A r t i c l a  V I I I , s a c t i o n  3 ( t h a  " c o m m o n  u a a "  c l a u a a )  i s  

d a r i v a d  f r o m  l a v a  d e s i g n e d  t o  g u a r a n t e e  t h a  c o m m o n  c l f l z a n  

p a r t i c i p a t i o n  i n  v i i d l i f a  h a r v e s t ,  a n d  t o  d i v a a t  t h a  C r o w n  o f
a

e x c l u s i v e  e n t i t l e m e n t  t o  t h o a a  r a s o u r c a s .  I t  l a  a a l d  t h a t  t h i a

( f o o t n o t a  c o n t i n u e d )

w a t e r s  o f  t h a  S t a t a .  T h i s  s a c t i o n  d o e s  n o t  
r e s t r i c t  t h e  p o w e r  o f  t h a  S t a t e  t o  l i m i t  a n t r y  
i n t o  a n y  f i s h e r y  f o r  t h a  p u r p o s e s  o f  r a s o u r c a  
c o n s e r v a t i o n *  t o  p r e v e n t  e c o n o m i c  d i s t r e s s  a m o n g  
f i s h e r m a n  a n d  t h o s e  d e p e n d a n t  u p o n  t h e m  f o r  a  
l i v e l i h o o d  a n d  t o  p r o m o t e  c h a  e f f i c i e n t  d e v e l o p * *  
m a n t  o f  a q u a c u l t u r e  i n  t h a  S t a t a .

S a c t i o n  1 7  o f  a r t i c l a  V I I I  p r o v i d e s :

L a v a  a n d  r a g u l a t i o n s  g o v e r n i n g  t h a  u s a  o r  d i s p o s a l  
o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  
p a r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h a  
s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  b a  s e r v e d  b y  t n a  l a w  
o r  r e g u l a t i o n .

S .  I n  L e v i s  v .  S t a t e , 1 1 1  3 . Vf. 1 5 4  ( A r k .  1 9 1 3 )  , c h a  
c o u r t  d e s c r i b e d  t h a  h i s t o r y  o f  « p h a  c o m m o n  u s a  p r i n c i p l e  m  t h e  
f o l l o w i n g  t e r m s :

( A U t h o u g h  a t  o n a  K i m *  i n  E n g l a n d  a f t e r  t h a  
N o r m a n  C o n q u e s t  t h a  r i g h t  t o  t a k e  f i s h  a n d  g a m e  
w a s  c l a i m e d  a s  a  r o y a l  p r e r o g a t i v e  t o  t h e  e x c l u -

• . i * ■.
( f o o t n o t e  c o n t i n u e d )  •* - ' ? *
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" p u f i l l c  t r u s t "  d o c t r i n e  " i m p o s e  I s )  u p o n  c h a  § u t «  a  t r u s t  d u t y  

t o  m a n a g e  t h a  f i a h ,  w i l d l i f e  a n d  w a t a r  r a s o u r c a s  o f  t h a  s t a t a  f o r  

t h a  b a n a f i t  o f  a l l  t h e  p e o p l e . "  O w s i c h e k  v .  S t a t e , 7 6 3  P . 2 d  4 8 9 ,  

4 * 5  ( A l a s k a  1 9 1 1 )  ( c i t a t i o n s  e m i t t e d ) ; s e a  a l s o  M e t l a k a e l a  I n d i a n  

C o m m u n i t y ,  A n n e t t e  I s l a n d  R e s e r v e  v .  g g a n . 3 8 2  P . 2 d  9 0 1  , 90S

( A l a s k a  1 9 8 1 ) ,  a f f ' d , 3 3 9  U . S .  4 5  ( 1 J 8 2 ) ;  H e r s c h a r  v .  S t a e a .

D a p ‘ t  o f  C o m m e r c e , 3 6 8  P . 2 d  9 9 6 ,  1 0 0 3  ( A l a a k a  1 9 7 7 ) .

I n  S t a t a  v .  O s t r o s k v . 6 6 7  P . 2 d  1 1 8 4  ( A l a s k a  1 9 8 3 ) ,  

r e h ' g  d e n i e d , 4 6 8  U . S .  1 2 0 4  ( 1 9 8 4 ) ,  w e  a c c e p t e d  c h e  v i e w  s h a t  t h e  

c o m m o n  u s e  c l a u s e  r e f l e c t s  " a n t i - e x c l u s i o n i s t  v a l u e s . "  i d .  a t

1 1 9 1 .  T h e r e a f t e r ,  i n  O w s r c h e k  v .  S t a t e , 7 6 3  P . 2 d  4 8 8  ( A l a s k a  

1 9 8 8 ) f a  c a s e  i n v o l v i n g  a n  e x c l u s i v e  r i g h t  t o  c o n d u c t  g u i d e d  

h u n t i n g  i n  p a r t i c u l a r  a r e a s  o f  w i l d e r n e s s , —w e  r e i t e r a t e d  t h i s

a

( f o o t n o t e  c o n t i n u e d )

s i o n  o f  t h e  p e o p l e ,  i t  w a s  r e s t o r e d  t o  t h e m  b y  t h e  
S a r o n s  a t  R u n n y m e d c  i n  1 2 1 S ,  a n d  w a s  d e c l a r e d  i n  
t h e  g r e a t  c h a r t e r  w h i c h  t h e y  w r e s t e d  f r o m  K i n g  
J o h n .

e e e

T h e s e  r i g h t s *  w e r e  c o n f i r m e d  a n d  e s t a b l i s h a d  
e v e r  t h e r e a f t e r  i n  E n g l a n d  b y  a c t 3  o f  P a r l i a m e n t ,  
a a d  t h e y  h a v e  c o m *  d o w n  t o  u s e  f r o m  t h e  l a w s  o f  
S n f l a n d  a n d  m a y  b e  r e g a r d e d  a s  a  c o m m o n  h e r i t a g e  
o f  t h e  E n g l i s h - s p e a k i n g  p e o p l e .

Id. a t  1 5 5  ( c i t a t i o n s  o m i t t e d ) .

9 .  T h e  p u b l i c  t r u s t  d o c t r i n e  m a i n t a i n s  t h a t  g o v e r n m e n t  
h o l d s  u n t a k e n  w i l d l i f e  i a  t r u s t  f o r  p u b l i c  u s e ,  a n d  t r . a c  
g o v e r n m e n t  o w e s  a  f i d u c i a r y  d u t y  t o  m a n a g e  s u c h  r e s o u r c e s  f o r  t h e  
c o m m o n  g o o d  o f  t h e  p u b l i c  a s  b e n e f i c i a r y .  S e e  O w s i c h e k  v .  S t a t e , 
7 6 3  P . 2 d  4 8 8 ,  493-93 ( A l a s k a  1988). • .* # • 

s •* •
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t h e m e  s t a t i n g  t h a t  s e c t i o n  3 i a  f u n d a m e n t a l l y  • a n t i - m o n o p o l y “ i n  

i t s  c h r u a c .  I d .  a t  4 9 3  ( " B e c a u s e  a n  SOX ( e x c l u s i v e  g u i d e  e r e * ]  

l a  c l t a r l y  a  t y p e  o f  m o n o p o l y  . . .  ( l e g i s l a t i v e )  h i s t o r y  

s t r o n g l y  s u g g e s t s  t h a t  c h a  s t a t u t e s  a t  i s s u a  h a r t  a r a  u n c o n s t i t u ­

t i o n a l . - ) .  C r i t i c a l  t o  o u r  h o l d i n g  t h a t  t h a  g u i d e  l i c a n s i n g  

s y s t e m  a t  i s s u a  i n  Q w e i c h e k  w a s  u n c o n s t i t u t i o n a l  u n d a r  t h a  c o m m o n  

u s a  c l a u s a  w a r a  t h a  f o l l o w i n g  c h a r a c t e r i s t i c s  o f  t h a  s c h e m a t  i t  

p e r m i t t e d  a  s i n g l e  g u i d e  p e r m a n e n t l y  t o  e x c l u d e  a l l  o t h e r  g u i d e s  

f r o m  l e a d i n g  h u n t s  p r o f e s s i o n a l l y  o n  s p e c i f i c  l e a d s ;  i e  f a v o r e d  

e s t a b l i s h e d  g u i d e s  a t  t h e  e x p a n s e  o f  n a w  e n t r a n t s  i n  t h a  g u i d i n g  

m a r k e t ;  i t  c r e a t e d  a  s a l a b l e /  p r o p e r t y - l i k e  i n t e r e s t  i n  t h e  

l i c e n s e r  a n d  i t  e s t a b l i s h e d  e x c l u s i v i t y  o f  a n  u n l i m i t e d  d u r a t i o n .  

I d .  a t  4 3 6 .

I n  t h e  c a s e  a t  - b a r  t h e  c h a l l e n g e d  s u b s i s t e n c e  l a w s  

e x h i b i t  n o n e  o f  t h e s e  c h a r a c t e r i s t i c s . T h e  s t a t e  s u b s i s t e n c e  

l a w s  e s t a b l i s h  a  s u b s i s t e n c e  p r e f e r e n c e /  n o t  a n  e x c l u s i v e /  

m o n o p o l i s t i c  / o r  o t h e r v i s e  c l o s e d  c l a s s .  A n y o n e  m a y  ] o m  

s u b s i s t e n c e  u s e r s  b y  m o v i n g  t o  a  s e c t o r  o f  t h e  s t a t e  w h i c h  h a s  

b e e n  d e s i g n a t e d  a s  a  " r u r a l  a r e a . "  F u r t h a r ,  t h e s e  l a w s  d o  n o t  

e s t a b l i s h  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a s  a n  e x c l u s i v e  - s o ,  

e v e n  i n  r u c a l  a r e a s ,  e x e a p c  d u r i n g  p e r i o d s  o f  e x t r e m e  r e s o u r c e  

s c a r c i t y . 1 0  I n  r e g a r d  t e  t h i s  i s s u e  :  t h i n k  t h e  c o u r t ' s  r e l i a n c e

1 0 .  A l a s k a  S t a t u t e  1 6 . 0 3 . 2 3 6  ( c )  a u t h o r i z e s  c o m p u t e  

( f o o t n o t e  c o n t i n u e d )
■ i .> 4  -
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o n  O w s i c h e k  a n d  O s t r o s k v  u  a i s p l e c a d .  B o t h  O w s i c h e k  t n <\ 

O s t r o s k y  e m p h a s i z e  c h a t  c h a  p r i m a r y  t h r u s t  o f  a r t i c l a  V I I I  . s  

a n e i - s x c l u s i o n i s e  o r  a n t i - m o n o p o l i s t i c ,  n o t  * n t i - p r * f s r e n c i * l .

I  d o  n o t  r a a d  c h a  s t a t u t a a  i n  q u a a t i o n  a a  p r o v i d i n g  

t h a t  e l i g i b i l i t y  c o  p a r t i c i p a t a  i n  a u b a i a t a n c a  u a a a  i a  d e t e r m i n e d  

a o i a l y  w i t h  r a f a r a n c a  c o  w h a r a  a n  i n d i v i d u a l  l i v a a .  T h a t  i a  n o t  

c h a  c a a a .  T h a  a u b a i a t a n c a  l a w a  a t  i a a u a  h a r t  a r a  i m p l a m a n c c d  b y  

m u l t i - f a c t o r * !  r e g u l a t i o n s  w h i c h  f o c u a  n o t  o n l y  o n  p l a c a  o f  

r e s i d e n c e ,  b u t  a l s o  u p o n  p a r t i c u l a r  s t o c k s  a n d  p o p u l a t i o n s  o f  

f i J h  a n d  g a a a ,  a n d  p a r t i c u l a r  p a c t a r n a  o f  s u b a i a t a n e a  u s a g e . 11 

M o r e o v e r ,  i n d i v i d u a l  c h a r a c t a r i a t i c s  a r a  a l w a y s  c o n s i d e r e d  u n d a r  

t h a  s t a t a  s u b a i s t a n c a  l a w  d u r i n g  l a a n  p a r i o d s  w h a n  i t  b e c o m e s  

n a c a a a a r y  t o  r a c t n c t  a v a n . c a r t a i n  a u b a i a t a n c a  u s a s .  I n  t h o  a *  

p a r i o d s ,  t h a  d a t a r a i n a c i o n  a a  c o  w h i c h  i n d i v i d u a l s  a m o n g  t h o s e  

n o r m a l l y  a l i g i b l a  f o r  a  s u b s i s t a n c a  p a r m i c  m a y  c o n t m u a  

h a r v e s t i n g  i s  a a d a  o n  c h a  b a s i s  o f  a n  a n a l y s i s  o f  i n d i v i d u a l s '  

c h a r a c t a r i s t i c s  u n d a r  c h a  f o l l o w i n g  c s i t a n a :  ( 1 )  c u s t o m a r y  a n d

( f o o t n o t a  c o n t i n u a d )

p r o h i b i t i o n  o f  n e n - s u b s i s t a n c e  u s a s  d u r i n g  p t r i o d s  o f  f a m i n e  w h a n  
t h a  s t a t e ' *  t o t a l  h a r v a s t  i s  i n a u f f i c i a n t  t o  s u p p o r t  t v a n  n o r m a l  
s u b s i s t a n c a  u s a s .

1 1 .  S u b s i s t a n c a  u s a s  m u s t  b a  " c u s t o m a r y  a n d  
t r a d i t i o n a l "  u s a s  a s  d e t e r m i n e ^ .  b y  t h r  s e p a r a t e  S o a r d s  a f t e r  
• v a l u a t i o n  o f  a  p a r t i c u l a r  f i a h  o r  g a m a  V c o c k  i n  l i g h t  o f  a i g h t  
c r i t a n a .  S AAC 9 9 . 0 1 0 ( b ) .  T h a s a  s i g h t  c r i t e r i a  i n c l u d e  
a x a a i n a t i o n  o f  i n d i v i d u a l  p o p u l a t i o n s '  p a t t e r n s  o f  u a a ,  m e t h o d s  
a n d  t f f i c l a n c y  o f  u a a ,  c o n s i s t e n c y  o f  u s a ,  a n d  m e t h o d s  o f  f o o d ,  
s t o r a g e ,  a s  w a i l  a s  c h a  n e x u s  b e t w e e n  t h a  a a a a r t a d  s u b s i s t e n c e  
u s a  a n d  t h a  m a i n t e n a n c e  o f  i n d i v i d u a l s '  c u l t u r a l  h e r i t a g e .  Z£.



d i r e c t  d e p e n d e n c e  o n  c h e  r e s o u r c e  a s  c h a  m a i n s t a y  o f  l i v e l i h o o d ;  

( 2 ) l o c a l  r e s i d e n c e ;  * n d  ( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

r e s o u r c e s .  K3 1 6 . 0 5 . 2 5 8 ( c ) .

T h e  c o u r t ' s  i n t e r p r e t a t i o n  o f  t h a  c o m m o n  u s e  c l a u s e  

w o u l d  p r o h i b i t  t h a  l e g i s l a t u r e  f r o m  m a k i n g  a n y  d i f f e r e n t i a l  a l l o ­

c a t i o n  o f  n a t u r a l  r e s o u r c e s  w h a t s o e v e r /  a n  o u t c o m e  p r e c l u d e d  b y  

o u r  h o l d i n g  i n  K e n a i  P e n i n s u l a , 6 2 8  ? . 2 d  8 9 7  ( A l a s k a  1 9 1 1 )  a n d  

t h a  l a n g u a g e  o f  a r t i c l e  V i : : ,  s e c t i o n  4 ,  w h i c h  e x p l i c i t l y  p r o ­

v i d e s  f o r  “ p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e e . "  I n  K e n a i . w e  h e l d  

t h a t  “ t w l h i l e  s e c t i o n  15  d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y  f i s h i n g  

r i g h t s /  t h a t  s e c t i o n  w a s  n o t  m e a n t  t o  p r o h i b i t  d i f f e r e n t i a l  

t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l /  s p o r t /  a n d  

s u b a i s t a n c a  f i s h e r m a n . " 6 9 8  P . 2 d  a t  9 0 4  ( e m p h a s i s  a d d e d ) .  r

M o r e o v e r /  i t  i s  a x i o m a t i c  t h a t *  t h e  p r o v i s i o n s  o f  

a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  i n t e r p r e t e d  s o  

a s  t o  a v o i d  i n t e r n a l  c o n t r a d i c t i o n s ,  A b r a m s  v .  S t a t e . 5 3 4  P . 2d  

9 1 /  9 5  ( A l a s k a  1 9 7 5 }  ( " I t  i s  a n  u n d i s p u c s d  m a x i m  of

c o n s t i t u t i o n a l  c o n s t r u c t i o n  t h a t  e h e  d i f f e r s n t  p r o v i s i o n s  o f  t h e  

d o c u m e n t  s h a l l  b e  r e e d  s o  a a  t o  a v o i d  c o n f l i c t  w h e n e v e r  

p o s s i b l e - ) ;  > e r k  v .  S t a t e . 5 2 8  P . 2 d  7 8 5  , 7 8 6 - 8 7  ( A l a s k a  1 9 7 4 )  

( " I t  i s  a  w a l l  a c c e p t e d  p r i n c i p l e  o f  j u d i c i a l  c o n s t r u c t i o n  t h a t ,  

w h e n e v e r  r e a s o n a b l y  p o s s i b l e ,  e v e r y  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n  

s h o u l d  b s  g i v e n  m e a n i n g  a n d  e f f e c t t  a n d  r e l a t e d  p r o v i s i o n s  s h o u l d  

b e  h a r m o n i z e d . ■) .  I n  m y  v i e w  t h e  ' c o u r t ' s  r e a d i n g  o f  a r t i c l e  

V I I I ,  s e c t i o n  3 a s  p r o h i b i t i n g  p r s f e r e n c s s  a m o n g  b e n e f i c i a l  u s e s



o f  A l a s k a ' s  r a a o u r c * *  p l a i n l y  c o n f l i c t *  w i t h  a r t i c l e  v m ,  

s a c e i o n  4 .  T h a t  a a c t i o n  p r o v i d e s ,  m  f u l l :

r i c h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d s ,  a n d  a l l
o c h e r  r a p l a n n h i b l a  r a a o u r c a a  b e l o n g i n g  t o  
t h a  S t a t a  a h a l l  b a  u t i l i s e d ,  d e v e l o p e d /  a n d  
r a a m t a l n a d  o n  t h a  s u s t a i n e d  y l a l d  p r i n c i p l e ,  
s u h i a c t  t o  p r e f e r e n c e s  a m o n g  b a n a f i c i a l  u a a a .

( E m p h a s i s  a d d a d . )  T h a  m e a n t  o f  a a c t i o n  4 i a  t h a t  p a r s o n s

s i t u a t e d  d i f f e r e n t l y  c a n  b a  c r e a t e d  d i f f e r e n t l y  a n d  t h a t  s o m a

u s a r s  o f  a  r a s o u r c a  m a y  l e g i t i m a t e l y  b a  g i v e n  p r a f a r a n c a  o v e r

o t h a r a .

I n  b r l a f ,  t h a  c o m m o n  u a a  c l a u s e  c o n a t i t u t i o n a l i z a d  t h a  

d o c t r m a  t h a t  w i l d  f i s h  a n d  g a a a  a r a  h a l d  i n  c x u a t  b y  t h a  a t a t a
rr

f o r  t h a  b a n a f i t  o f  t h a  p u b l i c  a a  a  w h o l o - j  r a t h a r  t h a n  b y  c h a

s o v e r e i g n  i n  e x c l u s i v e  p o s s e s s i o n .  T h a t  p r i n a l p l a  i a  c o n a i s t a n t  

w i t h  t h a  v i a w  t h a t  t h a  a o v a r a i g n  a t a t a  m a y  r a a n a g a  w i l d l i f a  f o r  

t h a  c o m m o n  g o o d ,  i n c l u d i n g  c a r t a i n  b a n a f i c i a l  p r a f a r a n c a * .  T h u *  

I  c o n c l u d a  t h a t  t h a  c h a l l a n g a d  s u b a i s t a n c a  l a w *  d o  n o t  o f f t n d  t h a  

a n t i - m o n o p o l i s t i c ,  a n t i - a x c l u a i o n i s c  v a l u e *  u n d a r p i n m n g  t h *  

p u b l i c  t r u s t  a n d  c o a a o n  u s a  d o c t r i n a s  a m b o d i c d  i n  s e c t i o n  3 o f  

a r t i c l e  V I I I  o f  A l a a k a ' ?  c o n s t i t u t i o n .

B .  S a c t i o n  1 3 ;  c h a  " N o  E x c l u a i v a  R i c h e *  C l a u a a .

Z a l s o  d i s a g r e e  w i t h  t h a  c o u r t ' s  h o l d i n g  t h a t  t h a  a t a t a  

s u b s i s t a n c a  l a w  v i o l a t e *  a r t i c l e  V I Z I ,  a a c t i o n  15  ( t h a  " n o  

a x c l u s i v a  r i g h t "  c l a u s a ) .



T h e  c o u r t  r e l i e s  f o r  i ; «  i n ' e n r p r e c a c i o n  o f  t h e  n o

e x c l u s i v e  r i g h t  c l a u s e  u p o n  H v n a s  v .  G r i m e s  P a c k i n g  C o .  . 3 3 7  g . j .

86  < 1 9 4 9 ) ,  a  c a a a  i n  w h i c h  t h a  U n i t e d  S t a t a a  S u p r e m e  C o u r t  i n c e r -

p r a t a d  t h a  f a d a r a l  l e g i s l a t i o n  w h i c h  g o v e r n e d  A l a s k a ' s  f i a h a r i a a

b a f o r a  s t a t e h o o d ,  f o r m e r  4 8  U . S . C .  S $  2 2 0 - 2 2 4  ( 1 9 4 1 )  ( h a r a i n a f t a r

" T h a  W h i t a  A c t " ) .  T h a  W h i t a  A c t  d i d  i n c l u d a  l a n g u a g e  s e e m i n g l y

p r o h i b i t i v e  o f  t h a  k i n d  o f  g e o g r a p h i c  d i s t i n c t i o n  a t  i a a u a  h a r a .

S a c t i o n  1 o f  t h a  W h i t a  A c t  p r o v i d e * ,  i n  r a l a v a n t  p a r t :

[ M l 0  a x c l u s i v a  o r  s e v e r a l  r i g h t  o f  f i s h e r y  
s h a l l  b a  g r a n c a d  . . . n o r  s h a l l  a n y  c i t i r a n  
o f  t h a  U n i t e d  S t a t a a  b a  d a n i a d  t h a  r i g h t  t o  
t a k a ,  p r e p a r e ,  c u r a ,  o r  p r e s e r v e  f i s h  o r  
s h e l l f i s h  i n  a n v  a r e a  o f  t h a  w a e a r s  o f  A l a s k a  
w h e r e  f i s h i n g  i s  p e r m i t t e d  b y  t h a  S e c r e t a r y  
o f  t h a  C o m m e r c e .  ;

A c t  o f  J u n e  6 , 1 9 2 4 ,  C h .  2 7 2 ,  S 1 ,  4 3  s t a t .  4 ( 4  ( e m p h a s i s  a d d a d ) .

O n  t h a  o t h e r  h a n d ,  I  d i s a g r e e  w i t h  t h a  c o u r t ' s  v i e w  c h a t  i n s o f a r

a s  t h a  V f t v U a  A c t  w a s  e x p r e s s l y  a n t i - g e o g r a p h i c ,  s e c t i o n  I S  s h o u l d

b e  g i v e n  a  s i m i l a r  c o n s t r u c t i o n .  F o r  i n  my o p i n i o n  H v n a s  i s

d i s t i n g u i s h a b l e  i n  s e v e r a l  i o p s r t a n t  r e s p e c t s .

F i r s t ,  H y n e s  d i d  n o t  i n v o l v e  a n  a l l o c a t i o n  o f  f i s h  a n d

g a x a a  o n  t h e  b a s i s  o f  r e s i d e n c e ;  r a t h e r ,  t h e  e x e m p t i o n  a t  i s s u e

t h e r e  a p p l i e d  o n l y  t o  f i s h ,  a n d  w a s  p r e d i c a t e d  u p o n  c n e  u s e r s '

s t a t u s  a s  I n d i a n s ,  n o t  t h a i r  p l a c e  o f  r e s i d e n c e .  3 3 7  U . S .  a t

8 9 - 9 7 .  S s e o f i d ,  H v n a s  i n v o l v e d  a n  e x c l u s i v e  r i g h t  o f  a c c e s s  w h i c h

h a d  b e a n  m a d e  a v a i l a b l e  o n l y  t o ^  c l o s e d  c l a s s  o f  f i s h e r m a n .  Ac

i s s u e  m  H v n a s  w a s  a  r e g u l a t i o n  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r

c o m p l e t e l y  p r o h i b i t i n g  c o m a a r c i a l  s a l o o n  f i s h i n g  m  a i l  w a t e r s .



w i t h i n  3 # 0 0 0  f o ® t  o f  t h ®  a h o r ® «  o f  t h ®  J U r l u f e  c ® s ® r v a t i o n ,  b u t  

« x « a p t i a g  N a t i v ®  f i a h ® r m ® n  f r o a  c h i *  o t h a r v i a ®  c o a s p r o h o n a l v ®  b a n .  

* d .  T h a r ® f o r ® ,  H V r t® s ,  l i k e  O v s i c h ® k . i *  d i s t i n g u i s h a b l e  f r o *  ch® 

c l a s s i f i c a t i o n  s c h® m ®  a t  i s s u a  i n  t h ®  p r ® s « n e  c a s ® ,  s i n e ®  i n  t h ®  

c a s ®  a t  b a r  o n ®  m a y  b « e o z n «  « l i g i b l ®  f o r  a u b a i a t a n c a  p a r m i c s  b y  

m o v i n g  i n t o  a  r u r a l  a r ® « .  F i n a l l y ,  a® n o t a d  p r a v i o u a l y ,  b o t h  

a r t i c l a  V I I I ,  s ® c t i o n  4 a n d  K a n a i  F i a h ® r m ® n  • • t a b l i a h  t h a t  

s a c t i o n  1 3  c a n n o t  b® r a a d  t o  p r o h i b i t  d i f f e r e n t i a l  t r e a t m e n t  o f  

s u c h  d i v a r s a  u s « r  g r o u p s  a s  c o m a a r c i a l ,  s p o r t ,  a n d  s u h a l s t a n c ®  

u a a r s .

r r

C .  S a c t i o n  17; t h a  " T q u a l  A p p l i c a t i o n *  C l a u a a .

A l t h o u g h  s a c t i o n  17  ( t h a  " a q u a l  a p p l i c a t i o n  c l a u s a " )  : j  

a  c o m p o n e n t  o f  a r t i c l a  V Z Z I ,  i t  i a  a a a a n t i a l l y ,  a a  t h ®  c o u r t  

s t a t a a ,  a  " ' m o r e  s t r i n g a n t  , . . '  a q u a l  p r o t e c t i o n  c l a u a a  [ f o r i  

. .  . c a « ® s  i n v o l v i n g  n a t u r a l  r e s o u r c e s . "  Z w i l l  a d d r a s s  t h a a a  

i s s u e ®  t o g ® t h ® r .

3 5 4 0



ri .  DO TWM l » S S  STATE S U 1 S I S T I N C E  LAWS V IO L A T E  A R T T r t . r  o t t .

T h e  c o u r t  h o l d s  t h s  s t s t s  s u b s i s t s n c s  l a w *  u n c o n s t i t u ­

t i o n a l  o n  s q u s l  p r a n s c t i o n  g r o u n d s . 1 2

A l t h o u g h  t h i s  c o u r t  h a s  n o t  y s t  s d d r s s s s d  t h s  l s s u s  

w h s t h s r  s q u s l  s e c s s s  t o  f i s h  e n d  q a m e  i s  s  f u n d a m e n t a l  r i g h t ,  w s  

h s v s  h s l d  t h s t  c o m m e r c i a l  f i s h i n g  i s  n o t  f u n d s m s n t t l .  C o m b s r c i t L 

f i s h e r i e s  S n t r v  C o m m ' n  v. A o o k e d a k , 6 0 S  P . 2 d  1 2 5 5  , 1 2 8 2  ( A l a s k a  

1 9 8 0 ) .  O t h e r  c o u r t s  h s v s  c o n c l u d s d  t h a t  r s c r s a t i o n s l  h u n t i n g  i s  

n o t  a  f u n d a m e n t a l  r i g h t .  S e a ,  e . g . , B a l d w i n  v .  M o n t a n a  P i s h  a n d  

c a m s  C o m m ' n , 4 3 6  U . S .  3 7 1  ( 1 9 7 8 )  ( e l k  h u n t i n g  b y  n o n - r e s i d e n t s
9

n o t  f u n d a m e n t a l ) j U t a h  P u b l i c  E m p l o y e e s  A a a ' n  v .  S t a t s , 6 1 0  P . 2 d  

1 2 7 2  ( U t a h  1 9 8 0 )  ( e n t r y  i n  b i g  g a m e  - p e r m i t  d r a w i n g  n o t  

f u n d a m e n t a l ) . S e e  a l s o  H s r s c h a r  v .  S t a t s ,  D e p a r t m e n t  o f  

C o m m a r e e , 5 6 8  P . 2 d  9 9 6 ,  1 0 0 3 ,  1 0 0 6  ( A l a s k a  1 9 7 7 ) .

In my v i e w ,  t h e  i r . t s r s s t  a t  s t a k s ,  i . e . ,  t n s  r i g h t  t o  

p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g ,  i s  n o t  a  f u n d a ­

m e n t a l  r i g h t .  M a x i m u m  s c r u t i n y  i s  r e s e r v e d  f c r  f u n d a m e n t a l

1 2 .  T h e  m a j o r i t y  o p i n i o n  e m p l o y s  a r t i c l e  V I I I  s e c t i o n  
17  a n d  t h e  c o n c u r r i n g  o p i n i o n  o f  J u s t i c e  M o o r e  u s e s  a r t i c l a  I  
s e c t i o n  ! •  A a  J u s t i c e  M o o r e  p o i n t s  o u t .  t h a  m e t h o d  o f  a n a l y s i s  
i n  e i t h e r  e a e e  i s  t h e  s a m e .  B e c a u s e  A l a s k a ' s  e q u a l  p r o t e c t i o n  
s t a n d a r d s  e r e  m o r e  s t r i n g e n t  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n a l  
s t a n d a r d ,  a n y  s t a t u t e  w h i c h  p a s s e s  m u s t e r  u n d e r  A l a s k a n  l a w  w i l l  
a l s o  s u r v i v e  t h e  e q u a l  p r o t e c t i o n  ^ c l a u s e  o f  t h a  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  H e r r i c k * s  A e r o - A o u a  R e p a i r  v .  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n . 7 5 4  P . 2 d  1 1 1 1 ,  i l l 4 ( A l a s k a  1 9 8 8 ) .  T h s r e f o r s ,  
d i s c u s s i o n  o f  t h e  f e d e r a l  s t a n d a r d  i s  o m i t t e d .

. 3 5 4 ( * .



r i g h t *  a n d  s u s p e c t  c l a s s i f i c a t i o n s .  O s t r o a f c y ,  6 « 7  p .  2 d  a t  U J 2. 

C i v a n  w h a t  I  p e r c e i v e  t o  b a  t h a  a p p r o p r i a t e  c h a r a c t e r i s a t i o n  o i  

t h a  i n t e r e s t  i n v o l v e d ,  t h a  f t a t a  a t u a t  d a o o n a t r a t a  t h a  e x i s t e n c e  

o f  a  s u b s t a n t i a l  r e l a t i o n s h i p  b e t w e e n  t h a  m e a n s  u t i l i z e d  b y  t h a  

l e g i s l a t i o n  a n d  t h a  l e g i t i m a t e  g o v e r n m e n t a l  a n d c  s o u g h t  t o  b a  

a c h i e v e d  t h a r a b y .

S i n c e  I  a a  o f  t h a  v i e w  t h a t  s t r i c t  s c r u t i n y  i s  

i n a p p l i c a b l e ,  Z c o n c l u d a  t h a t  t h a  q u e s t i o n e d  l e g i s l a t i o n  d o * a  n o t  

v i o l a t e  t h a  A l a s k a  C o n s t i t u t i o n ' s  a q u a l  p r o t a c t i o n  c l a u s a .  T h a  

c h a l l e n g e d  s u b s i s t a n c a  l a v s  a r a  f a i r l y  a n d  s u b s t a n t i a l l y  r a l a t a d  

t o  t h a  i m p o r t a n t  g o v e r n m e n t a l  g o a l  o f  p r o t a c t i n g  t h a  h e a l t h  a n d  

w a i f a r a  o f  t h a  s t a t a ' s  s u b a i s t a n c a  u s e r s ,  a  g o a l  a d m i t t e d l y  

w i t h i n  t h a  a t a t a ' s  p o l i c a  p o w a r s  t o  p u r s u e .

1 3 .  A s  m a n t i o n a d  p r e v i o u s l y ,  i n  a n a e t i n g  t h a  s t a t s  
s u b s i s t a n c a  l a w s ,  t h a  A l a s k a  l a g i s l a e u r a  e x p l i c i t l y  f o u n d  t h a t  
" t h a  g a n a r a l  h e a l t h  a n d  w a l f a r a  o f  t h a s a  c i t i r a n s  i s
s i g n i f i c a n t l y  t i a d  t e  t h a i r  p a r t i c i p a t i o n  i n  f s u b s i s t a n c a  I
a c t i v i t i a s . "  1 9 1 5  H o u s a  J o u r n a l  1 2 4 6 .  I n  a  s i m i l a r  v e m  t h i s  
c o u r t  s a i d  i n  S t a t a  v ,  T a n a n a  7 a 1 l a v  S a o r t s T . t r . ' s  A s s ' n ,  5 3  3 ? . 2 d  
6 3 4 ,  i 5 9  n . i i  S r n j c r r r r i T i — “  -------------------------------- ---

• .  .  f o r  h u n d r e d s  o f  y e a r s ,  m a n y  o f  t h a  N a t i v e  
p a o p l a  o f  A l a s k a  d a p a n d a d  o n  h u n t i n g  t o  o o c a i n  t h «  
n s c a s a i t i a s  o f  l i f t .  T o  t h i s  d a y ,  d a a p i t a  i n c u r ­
s i o n s  b y  c h o s a  o f  d i f f e r e n t  c u l t u r e s ,  m a n y  A l a s k a  
E s k i m o s ,  I n d i a n s  a n d  A l e u t s  a k a  c u t  a  l i v e l i h o o d  
b y  r e l i a n c e  o n  f i s h  a n d  g a m a .  . . .  N o t  o n l y  i s  
t h a  g a m e  o f  p r i m e  I m p o r t a n c e  i n  f u r n i s h i n g  t h a  
b a r e  n a c a s s i t i a s  o f  l i f t ,  b u t  s u b s i s t a n c a  h u n t i n g  
i s  a t  t h a  c o r e  o f  t h a  c u l t u r a l  t r a d i t i o n  o f  m a n y  
o f  t h o s e  p a o p l a .  . .  .

-53



I m p l i c i t  i n  a y  v i e w  t h e e  t h i s  l « 9 i » U e i o n  i «  n o t

v i o l a t i v e  o f  e q u a l  p r o t e c t i o n  I s  t h a  f u r t h e r  c o n c l u s i o n  t h a t  t h a

s u b s i s t e n c e  c l a s s i f i c a t i o n  f o r m u l a t e d  t o  f u l f i l l  t h i s  c o n c e d s d l y

l e g i t i m a t e  l e g i s l a t i v e  p u r p o s e  i s  n o t  c o n s t i t u t i o n a l l y  I n f i r m .

A s  v a  s a i d  i n  A p o k e d a k . 6 0 6  P . 2 d  a t  1 2 6 7 :

( I J n d i v i d u a l  c a s e s  w i l l  a r i s e  i n  w h i c h  t h o s a  
b a r r e d  m a y  b a  a b l e  t o  s h o w  e x t r e m e  h a r d s h i p .
T h e  l e g i s l a t u r e  i n  i t s  w i s d o m  c o u l d  
c o n c e i v a b l y  h a v e  b e t t e r  p r o v i d e d  f o r  s u c h  
i n s t a n c e s . '  B u t  e q u a L  p r o t e c t i o n ,  e v e n  u n d e r  
A l a s k a ' s  s t r i c t e r  s t a n d a r d ,  d o e s  n o t  d e m a n d  
p e r f e c t i o n  i n  c l a s s i f i c a t i o n .  IS i t  d i d ,  
t h e r e  w o u l d  b e  f e w  l a v s  e s t a b l i s h i n g  
c l a s s i f i c a t i o n s  t h a t  w o u l d  s u s t a i n  a n  e q u a l  
p r o t e c t i o n  c h a l l e n g e .

T h e  s u b s i s t e n c e  l e g i s l a t i o n  i n  q u e s t i o n  h e r e  e f f e c t i v e l y  c a p t u r e s

w i t h i n  i t s  a m b i t  c h a  t h o u s a n d s  o f  s u b s i s t e n c e  u s e r s  r e s i d i n g  i n

A l a s k a ' s  n u m e r o u s  r u r a l  v i l i i g e s .  I n  s h o r t *  I  w o u l d  h o l d . t h a t

t h e  s u b s i s t e n c e  l a w s '  f i t  s a t i s f i e s  c h e  r e q u i r e m e n t s  o f  e q u a l

p r o t e c t i o n  u n d e r  b o t h  a r t i c l e  I *  s e c t i o n  l* a n d  a r t i c u  v:::,
s e c t i o n  1 7  o f  t h e  A l a s k a  C o n s t i t u t i o n .
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I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  P A L M E R  

S A M  E. M c D O W E L L ,  e t  al.

P l a i n t i f f s

V

V 3  .

D O N  W. C O L L I N S W O R T H ,  
C O M M I S S I O N E R  O F  F I S H  A N D  
G A M E ,  o t  a l .

D e f e n d a n t s

a n d  t h e  A L A S K A  F E D E R A T I O N  
O F  N A T I V E S ,  e t  al.

I n t e r v e n o r s .

C a s e  N o .  3 A N - 8 3 - 1 5 9 2  C i v i l

Filed In tho Trial Count.
STATE OF ALASKA THIRD OI9TRIC1 

AT PALMER

JUN '* 1990

'• Clark o/ (ho Trial Couns

By —  Dap;

M E M O R A N D U M  O F  D E C I S I O N  S E V E R I N G  U N C O N S T I T U T I O N A L  
P O R T I O N S  O F  S T A T U T E  F R O M  R E M A I N D E R  O F  S T A T U T E

O n  A p r i l  16, 1 9 9 0  t h e  s t a t e  f i l e d  a  m o t i o n  r e q u e s t i n g  t h e  

c o u r t  t o  d e t e r m i n e  t h e  s e v e r a b i l i t y  o f  t h e  r e m a i n i n g  p r o v i s i o n s  

o f  t h e  1 9 8 6  s u b s i s t e n c e  l a w  f r o m  t h e  r u r a l  p r e f e r e n c e  p r o v i s i o n  

r u l e d  u n c o n s t i t u t i o n a l  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i n  t h i s  c a s e  

o n  D e c e m b e r  22, 1989. S e e  M c D o w e l l  v. S t a t e . 7 8 5  P . 2 d  1 ( A l a s k a  

1 9 8 9 ) .  T h e  m o t i o n  w a s  a s s i g n e d  t o  t h i s  c o u r t  o n  M a y  16, 1 9 9 0 .

T h e  s t a t e  a s s e r t s  t h a t  s e v e r a b i l i t y  is a  c l o s e  q u e s t i o n  t h a t  

n e e d 3  t o  b e  d e c i d e d  s p e e d i l y .  T h e  s t a t e  s l i g h t l y  f a v o r s  n o n -  

s e v e r a b i l i t y .  P l a i n t i f f s  a l s o  s u p p o r t  n o n - s e v e r a b i l i t y .  

I n t e r v e n o r s ,  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N ) ,  a r g u e  f o r  

s e v e r a b i l i t y .  T w o  a m i c u s  b r i e f s  a l e o  h a v e  b e e n  f i l e d ,  o n e  b y  t h e  

c l a s s  a c t i o n  p l a i n t i f f s  in s e v e r a l  c a s e s  p e n d i n g  i n  f e d e r a l

H A  X. T  R A /  N  a  M  I T t  A  t.
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d i s t r i c t  c o u r t ,  B o b b y  v ,  A l a s k a * a r g u i n g  i n  f a v o r  o f  

o o v o r a b i l i t y ,  a n d  o n e  b y  S a f a r i  C l u b  I n t e r n a t i o n a l ,  i n c .  o p p o s i n g  

s e v e r a b i l i t y .

T h e  c o u r t  h a s  t h o r o u g h l y  r e v i e w e d  a l l  o f  t h e  b r i e f s  f i l e d .  

T h e  c o u r t  a l s o  h a s  s t u d i e d  t h e  d e c i s i o n s  i n  M a d i s o n  v .  A l a s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e . 6 9 6  P . 2 d  1 6 8  ( A l a s k a  1 9 8 5 ) ,  a n d  

M c D o w e l l . s u p r a . a n d  t h e  r e l e v a n t  s t a t u t e s  f r o m  1 9 7 5  t o  d a t e  

c i t e d  b y  t h e  p a r t i e s .

T h e  c o u r t  w i l l  n o t  r e p e a t  t h e  h i s t o r y  o f  t h e  M a d i s o n  a n d  

M c D o w e l l  c a s e s ,  i n  o r d e r  t o  a v o i d  u n n e c e s s a r y  d e l a y  i n  e n t e r i n g  

t h i s  o r d e r ,  n o r  w i l l  t h e  c o u r t  o u t l i n e  t h e  e x t e n s i v e  l e g i s l a t i v e  

h i s t o r y  o f  s u b s i s t e n c e  r e g u l a t i o n  t h a t  l e d  t o  t h e  p a s s a g e  o f  t h e ;  

1 9 8 6  a m e n d m e n t s  t o  A S  1 6 . 0 5 . 2 5 8  a n d  1 6 . 0 5 . 9 4 0 .  T h e  c o u r t  a l s o  

w i l l  n o t  r e c i t e  t h e  c o n s t i t u t i o n a l  d o c t r i n e  o f  s e v e r a b i l i t y .  T h e  

p a r t i e s  h a v e  a d e q u a t e l y  s e t  t h e s e  o u t  i n  t h e i r  b r i e f s .

T h e  q u e s t i o n  b e f o r e  t h e  c o u r t  i s  w h e t h e r  t h e  1 9 8 6  A l a s k a  

L e g i s l a t u r e  i n t e n d e d  t h e  s u b s i s t e n c e  p r i o r i t y  l a w  t o  f a l l  

a l t o g e t h e r  i f  t h e  r u r a l  r e s i d e n t  p r e f e r e n c e  s h o u l d  f a l l .  A f t e r  

r e v i e w  o f  t h e  p e r t i n e n t  d o c u m e n t s  a n d  l a w s  t h e  c o u r t  f i n d s  t h e  

a n s w e r  t o  b e  n o ,  a n d  t h e r e f o r e  f i n d s  t h e  r e m a i n i n g  p r o v i s i o n s  o f

t h o  1 9 8 6  s u b s i s t e n c e  l a w  t o  b a  j~8QvarablQl f r o m  t h e  r u r a l

l i m i t a t i o n  r u l e d  u n c o n s t i t u t i o n a l .  T h e  c o u r t  b a s e s  i t s  finding., 

p r i m a r i l y  o n  t h e  a n a l y s i s  s e t  f o r t h  i n  i n t e r v e n o r ' s  b r i e f  a n d  

a m i c i  B o b b y ' s  b r i e f .

T h e  c o u r t  d i s a g r e e s  w i t h  t h e  " c l e a r  p r o b a b i l i t y "  b u r d e n  o f  

p r o o f  e n u n c i a t e d  b y  i n t e r v e n o r ,  h o w e v e r .  W i t h  r e s p e c t  t o  t h a



b u r d e n  o £  p r o o f ,  t h e  c o u r t  f i n d s  t h e  s t a t e ' s  a r g u m e n t  i n  its 

r e p l y  m o r e  p e r s u a s i v e .  T h e  c o u r t  t h u s  h a s  u s e d  a p r e p o n d e r a n c e  

o f  e v i d e n c e  s t a n d a r d  i n  e v a l u a t i n g  t h e  l e g i s l a t u r e ' s  i n t e n t  w i t h  

r e g a r d  t o  s e v e r a b i l i t y .  T h e  c o u r t  f i n d s  t h a t  e v e n  u n d e r  t h i s  

l e s s  s t r i n g e n t  s t a n d a r d  t h e  e v i d e n c e  f a i l s  t o  s h o w  t h a t  t h e  

l e g i s l a t u r e  w o u l d  h a v e  i n t e n d e d  n o n - s e v e r a b i l i t y .

T h e  p a r t i e s  a n d  a l l  a m i c i  a g r e e  t h e r e  w e r e  t h r e e  p u r p o s e s  

b e h i n d  t h e  1 9 8 6  l e g i s l a t u r e ' s  a m e n d m e n t  t o  t h e  s u b s i s t e n c e  law. 

T h e  c o u r t  s h o u l d  f i n d  in f a v o r  o f  s e v e r a b i l i t y  u n l e s s  a 

p r e p o n d e r a n c e  o f  e v i d e n c e  s h o w s  t h a t  t h e  l e g i s l a t u r e  w o u l d  h a v e  

i n t e n d e d  n o n - s e v e r a b i l i t y  t o  f u r t h e r  t h e s e  p u r p o s e s .

T h e  f i r s t  g o a l  o f  t h e  l e g i s l a t u r e  w a s  t o  p r o t e c t  t h o s e  

A l a s k a n s  m o s t  r e l i a n t  o n  t h e  n o n - c o m m e r c i a l  u s e  o f  f i s h  a n d  g a m e ,  

i . e . ,  s u b s i s t e n c e  u s e r s .  A l l  p a r t i e s  a g r e e  t h a t  s e v e r a b i l i t y  

s e r v e s  t h i s  p u r p o s e  b e c a u s e  s e v e r i n g  t h e  u n c o n s t i t u t i o n a l  r u r a l  

r e s i d e n c y  r e q u i r e m e n t  f r o m  t h e  r e m a i n d e r  o f  t h e  s t a t u t e  l e a v e s  

t h e  s u b s i s t e n c e  l a w  o n  t h e  b o o k s .  A  f i n d i n g  in f a v o r  o f  n o n ­

s e v e r a b i l i t y  w o u l d  d e l e t e  t h e  l a w  a l t o g e t h e r  w i t h  t h e  r e s u l t  t h a t  

s u b s i s t e n c e  u s e s  w o u l d  n o t  h a v e  a p r i o r i t y  o v e r  a n y  o t h e r  u s e s .

T h e  s e c o n d  p u r p o s e  o f  t h e  l e g i s l a t u r e  w a s  t o  p u t  s t a t e  f i s h  

a n d  g a m e  l a w s  i n  c o m p l i a n c e  w i t h  A N I L C A  t o  a s s u r e  t h e  s t a t e  o f  

c o n t r o l  o f  f i s h  a n d  g a m e  m a n a g e m e n t  o n  b o t h  f e d e r a l  a n d  s t a t e  ■’

l a n d s .  T h i s  p u r p o s e  is n o t  r e l e v a n t  t o  t h e  q u e s t i o n  o f  

s e v e r a b i l i t y ,  h o w e v e r ,  b e c a u s e  t h i s  p u r p o s e  c a n n o t  b e  s e r v e d  

r e g a r d l e s s  o f  t h e  d e c i s i o n  o n  s e v e r a b i l i t y .  T h e  s u p r e m e  c o u r t ' s  

r u l i n g  i n  H c D o w e l J  r e n d e r s  c o m p l i a n c e  w i t h  A N I L C A  a n



i m p o s s i b i l i t y  w i t h o u t  a c o n o t i t u t i o n a l  a m e n d m e n t .  M o r e o v e r ,  a 

d e c i s i o n  i n  f a v o r  o f  n o n - a e v e r a b i l i t y  w o u l d  p u t  t h e  s t a t e  f u r t h e r  

o u t  o f  c o m p l i a n c e  w i t h  A N I L C A  b e c a u s e  t h e r e  u h o b  w o u l d  b e  n o  

s u b s i s t e n c e  p r e f e r e n c e  i n  A l a s k a  l a w  a t  al l .  T h e  l e g i s l a t u r e  

l i k e l y  w o u l d  h a v e  p r e f e r r e d  t o  c o m p l y  w i t h  A N I L C A  a s  m u c h  e;- 

p o s s i b l e  b e c a u s e  t h e  d e g r e e  o f  c o m p l i a n c e  w i t h  A N I L C A  m i g h t  

a f f e c t  w h e t h e r  t h e  t h r e a t e n e d  f e d e r a l  t a k e o v e r  o f  f i s h  a n d  g a m e  

m a n a g e m e n t  o n  f e d e r a l  l a n d s  a c t u a l l y  o c c u r s .

T h e  t h i r d  p u r p o s e  o f  t h e  l e g i s l a t u r e  w a s  t o  c u r e  t h e  p o s t -  

M a d i s o n  c o n f u s i o n  a n d  d i s r u p t i o n  i n  t h e  h a r v e s t s  o f  f i a h  a n d  

g a m e .  T h i s  p u r p o s e  a c t u a l l y  is t w o  s e p a r a t e  p u r p o s e s .  T h e  r i r s t  

is e l i m i n a t i n g  u n c e r t a i n t y  a b o u t  t h e  a m o u n t  o f  s u b s i s t e n c e  u s e .  * 

T h e  s e c o n d  is p r o v i d i n g  f o r  o t h e r  u s e r s  s o m e  c e r t a i n t y  a b o u t  

t h e i r  u s e .  T h e s e  o t h e r  u s e r s  i n c l u d e  c o m m e r c i a l  u s e r s  a n d  

s p o r t s m e n ,  p a r t i c u l a r l y  h u n t e r s ,  i n c l u d i n g  o u t  o f  3 t a t e  h u n t e r s .

F o r  t h e  c o u r t  t o  f i n d  i n  f a v o r  o f  n o n - s e v e r a b i l i t y  f o r  

t h e s e  l a s t  t w o  r e a s o n s ,  t h e  c o u r t  w o u l d  h a v o  to f i n d  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  t h r o w  o u t  t h e  d e c a d e - o l d  s u b s i s t e n c e  

p r e f e r e n c e  a l t o g e t h e r  m e r e l y  t o  a v o i d  a r e t u r n  t o  t h e  c o n f u s i o n  

a n d  d i s r u p t i o n  c a u s e d  b y  t h e  M a d i s o n  d e c i s i o n .  T h e  c o u r t  f i n d s  

n o t h i n g  in t h e  l e g i s l a t i v e  h i s t o r y  t h a t  i n d i c a t e s  a w i l l i n g n e s s  

t o  t a k e  s u c h  a d r a s t i c  s t e p ,  e v e n  t h o u g h  s o m e  l e g i s l a t o r s  w e r e  •» 

d e t e r m i n e d  to p r o t e c t  o t h e r  u s e s .  T o  t h e  c o n t r a r y ,  b o t h  t h e  

r e c o r d  a n d  t h e  b r i e f s  o f  t h e  p a r t i e s  c o n v i n c i n g l y  s h o w  t h e  

l e g i s l a t u r e ' s  e m p h a s i s  s i n c e  1 9 7 5  o n  f u r t h e r i n g  a s u b s i s t e n c e  

p r i o r i t y .  A s  t h e  s t a t e  a c k n o w l e d g e s ,  t h e  1 9 8 6  l a w  r o t a i n e d  t h e



b a s i c s  o f  t h e  p r e v i o u s  la w .  C o n s e q u e n t l y ,  t h i s  c o u r t  c o n c l u d e s  

t h a t  s e v e r a b i l i t y ,  n o t  n o n - s e v e r a b i l i t y ,  ia t h e  a p p r o p r i a t e  

r e s u l t .

S o m e  o f  t h e  a r g u m e n t s  m a d e  b y  t h e  p a r t i e s  a n d  a m i c u s  S a f a r i  

C l u b  h e r e i n  f o r  n o n - s e v e r a b i l i t y  a p p e a r  t o  b e  b a s e d  o n  u n t e s t e d  

p r e d i c t i o n s  a n d  f e a r  o f  t h e  u n k n o w n  —  t h e  u n k n o w n  e f f e c t i v e n e s s  

o f  r e g u l a t i o n s  a n d  t h e  u n k n o w n -  q u a n t i t y  o f  h a r v e s t  t h a t  w i l l  b e  

t a k e n  b y  s u b s i s t e n c e  u s e r s .  A n y  c o n f u s i o n  r e s u l t i n g  f r o m  

s e v e r a b i l i t y  s h o u l d  b e  s h o r t - l i v e d .  T h o s e  w h o  a r g u e  a g a i n s t  

s e v e r a b i l i t y  e x a g g e r a t e  in p r e d i c t i n g  t h a t . a l l  A l a s k a n s  w i l l  

a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  u s e r s  a n d  t h a t  s u b s i s t e n c e  u s e  

w i l l  s i g n i f i c a n t l y  d i s r u p t  o r  c a u s e  p r o h i b i t i o n  o f  o t h e r  u s e s  o f  

f i s h  a n d  g a m e .

A l l  A l a s k a n s  w i l l  n o t  a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  

u s e r s .  B e f o r e  r e c e i v i n g  a s u b s i s t e n c e  p e r m i t ,  a p e r s o n  w o u l d  

h a v e  t o  a p p l y  t o  t h e  a g e n c y  r e s p o n s i b l e  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  a n d  m e e t  the a g e n c y  c r i t e r i a  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  f o r  t h a t  p a r t i c u l a r  s u b s i s t e n c e  f i s h e r y  o r  h u n t .  T h e  

a g e n c y ,  i n  d e c i d i n g  w h e t h e r  t h e  p o t e n t i a l  s u b s i s t e n c e  u s e r  

s a t i s f i e d  t h e  c r i t e r i a  f o r  s u b s i s t e n c e  u s e ,  w o u l d  b e  g u i d e d  b y  

t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  in A S  1 6 . 0 5 . 9 4 0 ( 3 1 ) ,  w i t h  t h e  w o r d s  

"a r u r a l  a r e a  o f "  s t r i c k e n .  A s u b s i s t e n c e  u s e  a c c o r d i n g  t o  t h a t  

s t a t u t e  m e a n s  a u s e  t h a t  is " n o n c o m m e r c i a l ,  c u s t o m a r y  a n d  

t r a d i t i o n a l ."

C l e a r l y  t h e r e  w i l l  b o  c o m e  c o n f u s i o n  a n d  d i f f i c u l t y  i n  

d e t e r m i n i n g  w h o  a c t u a l l y  a r e  s u b s i s t e n c e  u s e r s  a n d  w h o  a r e  n o t .

• «
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I t  w i l l  b e  b u r d e n s o m e  f o r  t h e  s t a t e  t o  d e c i d e  o n  a p p r o p r i a t e  

r e g u l a t i o n a  t o  c a r r y  o u t  A S  I 6 . 0 5 . 2 5 B .  T h i a  d i f f i c u l t y  d o e s  n o t  

r e q u i r e  t h e  c o u r t  t o  f i n d  t h e  r e m a i n i n g  p r o v i s i o n s  n o n - s e v e r a b l e ,  

h o w e v e r .  T h e r e  is n o  l e g a l  o r  l o g i s t i c a l  b a r r i e r  to t h e  

p r o m u l g a t i o n  o f  n e w  r e g u l a t i o n s  t h a t  b o t h  p e r m i t  s u b s i s t e n c e  u s e  

t o  t h o s e  A l a s k a n s  w h o  q u a l i f y  as s u b s i s t e n c e  u s e r s  a n d  f o s t e r  

m a n a g e m e n t  o f  t h e  r e s o u r c e s  so as t o  a l l o w  o t h e r  u s e s .

R e g u l a t i o n s  c o u l d  p r o v i d e  d e a d l i n e s  f o r  a p p l y i n g  f o r  

s u b s i s t e n c e  p e r m i t s .  A l l  r e s i d e n t s  w i l l •n o t  a p p l y .  A p p l i c a n t s  

c o u l d  b e  r e q u i r e d  t o  p r o v i d e  s o m e  o f  t h e  i n f o r m a t i o n  t h e  s t a t e  

n e e d s  t o  m a k e  i t s  e l i g i b i l i t y  d e t e r m i n a t i o n s .  A l a s k a  a l r e a d y * h a 3  

a s y s t e m  i n  p l a c e  f o r  a l l  r e s i d e n t s  t o  a p p l y  f o r  p e r m a n e n t  f u n d  

d i v i d e n d s .  O n  t h o s e  a p p l i c a t i o n s ,  c e r t a i n  i n f o r m a t i o n  m u s t  b e  

g i v e n ,  w i t n e s s e s  m u s t  b e  p r o v i d e d ,  a n d  t h e  a p p l i c a t i o n s  m u s t  b e  

n o t a r i z e d .  T h e r e  a p p e a r s  t o  be n o  r e a s o n  w h y  t h o s e  w h o  w i s h  t o  

s u b s i s t e n c e  h u n t  o r  f i s h  c o u l d  n o t  b e  b u r d e n e d  to p r o v i d e

i n f o r m a t i o n  i n  s i m i l a r  f o r m ,  in o r d e r  t o  o b t a i n  t h e  b e n e f i t  o f  

s u b s i s t e n c e  h a r v e s t i n g .

L o g i c a l  l i m i t a t i o n s  c o u l d  b e  p l a c e d  o n  t h e  a m o u n t  o f  f i s h  

a n d  g a m e  t a k e n  f o r  s u b s i s t e n c e  p u r p o s e s ,  b a s e d  o n  c r i t e r i a  s u c h  

a s  s i z e  o f  h o u s e h o l d  a n d  u s e  of p r o d u c t  h a r v e s t e d .  T o  p e r m i t  t h e  

a t a t e  t o  o b t a i n  k n o w l e d g e  t o  h e l p  i t  w i s e l y  c o n t r o l  t h e  

r e s o u r c e ' s  u s e s ,  r e p o r t s  o f  t h e  a m o u n t  h a r v e s t e d  c o u l d  b e  

r e q u i r e d .  R e g u l a t i o n s  m i g h t  e v e n  c o n s i d e r e d  t h a t  w o u l d  l i m i t  

r e s i d e n t s  w h o  s u c c e s s f u l l y  s u b s i s t e n c e  f i s h  f r o m  o t h e r  h a r v e s t  

a c t i v i t i e s  s u c h  as s p o r t s  f i s h i n g ,  u n l e s s  t h e y  c a t c h  a n d  r e l e a s e .
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M a n y  i n n o v a t i v e  b u t  f a i r  w a y s  o f  d i s t r i b u t i n g  t h e  r e s o u r c e s  a r e  

p o s s i b l e ,  e v e n  w i t h  a s u b s i s t e n c e  p r i o r i t y .  T h e  a b o v e  a r e  m e r e  

s u g g e s t i o n s  o f  p o s s i b l e  a p p r o a c h e s  b y  t h e  T i s h  a n d  G a m e  b o a r d s .  

T h e y  d o  n o t  i n  a n y  w a y  r e p r e s e n t  t h e  o p i n i o n  o f  t h e  c o u r t  a s  t o  

w h a t  r e g u l a t i o n s  s h o u l d  b e  p a s s e d .

A  f u r t h e r  f i n d i n g  m u s t  b e  m a d e  w i t h  r e g a r d  t o  " t i e r - t w o "  

d e t e r m i n a t i o n s  a n d  t h e  c o n t i n u e d  v i a b i l i t y  o f  " l o c a l  r e s i d e n c y "  

as a c r i t e r i o n  i n  A S  1 6 . 0 5 . 2 5 8 ( C ) ( 2 ) .  T h i s  c r i t e r i o n  w i l l  b o  

u s e d  o n l y  if s u b s i s t e n c e  u s e  i t s e l f  h a s  t o  b e  l i m i t e d  t o  f e w e r  

t h a n  a l l  p e r s o n s  e l i g i b l e .  T h e  c o u r t  s e e s  n o  r e a s o n  t o  s t r i k e  

d o w n  t h e  " l o c a l  r e s i d e n c y "  c r i t e r i o n  as l o n g  as it i s  i n t e r p r e t e d  

a n d  a p p l i e d  a s  a m i c i  B o b b y  s u g g e s t  i n  t h e i r  b r i e f .  M e m o r a n d u m  - 

f o r  A m i c i  C u r i a e  o n  t h e  S e v e r a b i l i t y  I s s u e ,  a t  8 - 9 .  F o r  e x a m p l e ,  

if a n  a p p l i c a n t  r e s i d e s  i n  s o u t h e a s t  A l a s k a ,  t h e r e  is n o  r e a s o n  

w h y  h i s  p l a c e  o f  r e s i d e n c e  s h o u l d  n o t  b e  c o n s i d e r e d  w i t h  r e g a r d  

t o  w h e t h e r  h e  is c h o s e n  f o r  a l i m i t e d  s u b s i s t e n c e  h u n t  n e a r  

F a i r b a n k s .  E v e n  t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  e a r l i e r  i n
I

t h i s  c a s e  t h a t  u s e  o f  a r u r a l  r e s i d e n c y  r e q u i r e m e n t  i s  t o o  c r u d e  

a y a r d s t i c k  f o r  d e t e r m i n i n g  a l l  s u b s i s t e n c e  e l i g i b i l i t y ,  b e c a u s e  

it is u n r e l a t e d  t o  t h e  c o m p e l l i n g  p u r p o s e s  o f  t h e  s u b s i s t e n c e  

act, t h e  c o u r t  d i d  n o t  h o l d  t h a t  t h e  d o m i c i l e  o f  a p e r s o n  h a s  n o  

r e l a t i o n  t o  w h e t h e r  t h e  p e r s o n  s h o u l d  b e  g i v e n  a p e r m i t  f o r  a -» 

s p e c i f i c  s u b s i s t e n c e  h u n t  o r  f i s h  o p e n i n g  if a " t i e r - t w o "  

d e t e r m i n a t i o n  h a s  to b e  m a d e .  T h i s  c o u r t  d o e s  n o t  b e l i e v e  t h e  

s u p r e m e  c o u r t  w o u l d  r e a c h  t h a t  far.

A f i n d i n g  a l s o  m u s t  be tnade in r e g a r d  to t h e  f i r s t  s e c t i o n



$
o f  A S  1 6 . 0 5 . 2 5 8 ,  w h i c h  p r e v i o u s l y  d i r e c t e d  t h e  b o a r d s  t o  i d e n t i f y  

" i n  e a c h  r u r a l  a r e a "  t h e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  

o f  t h e  s t a t e  t h a t  a r e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  f o r  

s u b s i s t e n c e .  T h e  l a w  d i r e c t s  t h e  b o a r d s  t o  m a k e  t h e s e  

d e t e r m i n a t i o n s  a s  a  s t e p  p r e l i m i n a r y  t o  a d o p t i n g  r e g u l a t i o n s  t o  

d e t e r m i n e  s u b s i s t e n c e  u s e  a n d  s u b s i s t e n c e  u s e r s .  T h e  p a r t i e s  d o  

n o t  a d d r e s s  w h e t h e r  t h e  b o a r d s  n o w  s h o u l d  i d e n t i f y  a n y  s u c h  

s t o c k s  o r  p o p u l a t i o n s  a n y w h e r e  i n  t h o  s t a t e ,  n o t  m e r e l y  i n  r u r a l  

a r e a s .  T h a t  t h e  b o a r d s  s h o u l d  m a k e  t h e s e  d e t e r m i n a t i o n s  a n y w h e r e  

i n  t h e  s t a t e  a p p e a r s  t o  b e  a  l o g i c a l  r e s u l t  o f  t h e  s u p r e m e  

c o u r t ' s  h o l d i n g  i n  M c D o w e l l . s u p r a .  T h e  b o a r d s  s t i l l  m u s t  f i n d ,  

h o w e v e r ,  t h a t  a  s t o c k  o r  p o p u l a t i o n  i s  c u s t o m a r i l y  a n d  

t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  b e f o r e  m a k i n g  i t  a v a i l a b l e  f o r  

s u b s i s t e n c e  u s e .

B a s e d  o n  t h e  f o r e g o i n g  a n a l y s i s ,  t h e  c o u r t  f i n d s  t h a t  t h e

f o l l o w i n g  p r o v i s i o n s  a r e  s e v e r e d  f r o m  t h e  f o l l o w i n g  s t a t u t e s :

f r o m  A S  1 6 . 0 5 . 2 5 8 ( a )  -  “ r u r a l "  i n  l i n e  4
f r o m  A S  1 6 . 0 5 . 9 4 0 ( 2 6 )  -  " r u r a l "  i n  l i n e  1
f r o m  A S  1 6 . 0 5 . 9 4 0 ( 2 9 )  -  "a  r u r a l  a r e a  o f "  i n  l i n e  3
f r o m  A S  1 6 . 0 5 . 9 4 0 ( 3 0 )  -  "a r u r a l  a r e a  o f "  i n  l i n e  2
f r o m  A S  1 6 - 0 5 . 9 4 0 ( 3 1 )  -  "a  r u r a l  a r e a  o f "  i n  l i n e  3 .

D A T E D  at P a l m e r ,  A l a s k a  t h i s  S L Q  a a y  o f  J u n e ,  1 9 9 0 .

BEVERI.’i W . C U T L E R  '

S U P E R I O R  C O U R T  J U D G E
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SUMMARY OF JUDGE CUTLER’S DECISION REGARDING SEVERABILITY

The cu rren t sta tu to ry pre fe rence fo r subsis tence uses over 
commerc ia l and sport uses of fish and w ild life is severab le from the 
lim ita tion to ru ra l res iden ts held unconstitu tiona l by the Supreme 
Court in McDowell. This means tha t subsistence uses of fish and 
w ild life con tinue to have a prio rity over o the r uses sta tew ide -  i.e ., 
on state lands, priva te lands, federa l lands (once the subsistence 
needs of rural residents are met under AN ILCA), and in all waters of 
the sta te .

* The sta te must determ ine custom ary and trad itiona l 
subsistence uses of fish stocks and game popula tions -  by 
ind iv idua ls and not necessarily on a community basis -- everywhere 
in the state. This includes both rural areas and areas which until 
now have been designated non-rural (e.g., the Kenai Peninsula).

E lig ib ility fo r subs is tence w ill be determ ined on the basis o f 
an ind iv idua l's persona l h isto ry of cus tom ary and trad itiona l 
subs is tence use. This w ill requ ire ind iv idua l perm itting dec is ions 
by the state. Judge Cutle r analogized to the Permanent Fund 
Dividend applica tion process: "There appears to be no reason why 
those who w ish to subsistence hunt or fish could not be burdened to 
provide in fo rm a tion in sim ila r form , in orde r to obta in the bene fit of 
subs is tence ha rves tin g ."

* The use o f "local residency" as one of the "tie r 2" e lig ib ility 
crite ria fo r de te rm in ing who gets a prio rity when the re is not a 
su ffic ien t ha rves tab le surp lus to sa tis fy all subs is tence users is 
constitu tiona l and valid . This means that, when even subsis tence 
uses must be fu rthe r restric ted , loca l residen ts w ill have a prio rity .

There is no sta tu to ry approach which can satis fy both the 
A laska Constitu tion and ANILCA: "The supreme court's ruling in 
McDowell rende rs com p liance w ith AN ILCA an im poss ib ility w ithou t 
a cons titu tio na l am endm ent."



RCV BY:ANCH GOVERNORS OFC. \ 6-21-80 1 8:ISAM J CCITT 03- 9 0 7 5 6 1 4 3 5 6 2

I K  THE SUPER IOR  COURT POR THE STATE  OF ALASKA  
TH IRD  J U D IC IA L  D I S T R I C T  AT PALMER 

SAM K .  MCDOWELL , o t  a l .
P l a i n t i f f s

v s .

DON W. COLL INSWORTH ,  
COM M ISS IONER  OF F I S H  AND 
GAME, o t  a l .

D e f e n d a n t s

a n d  t h e  ALASKA FEDERATION  
OF N A T IV E S ,  e t  a l .

I n t e r v e n o r s ,
C a s e  N o .  3 A N - 8 3 - 1 5 9 2  C i v i l

Filed In the Thai courtt
STATE OF ALASKA THIRD DISTRIC7 AT PALMER

JU N ’ r' 1990

^  Clerk o1 the Trial cour t s

— ---- ——  Dep'-’

MEMORANDUM OF DECISION SEVERING UNCONSTITUTIONAL 
PORTIONS-OF STATUTE FROM REMAINDER OF STATUTE

On A p r i l  1 6 ,  1 9 9 0  t h e  s t a t e  f i l e d  a  m o t i o n  r e q u e s t i n g  t h e  
c o u r t  t o  d e t e r m i n e  t h e  s e v e r a b i l i t y  o f  t h e  r e m a i n i n g  p r o v i s i o n s  

o f  t h e  1 9 8 6  s u b s i s t e n c e  l a w  f r o m  t h e  r u r a l  p r e f e r e n c e  p r o v i s i o n  
r u l e d  u n c o n s t i t u t i o n a l  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i n  t h i s  c a s e  
o n  D e c e m b e r  2 2 ,  1 9 8 9 .  S e e  M c D o w e l l  v .  S t a t e . 7 8 5  P . 2 d  1 ( A l a s k a  
1 3 8 9 ) *  T h e  m o t i o n  was  a s s i g n e d  t o  t h i s  c o u r t  o n  May  1 6 ,  1 9 9 0 .

T h e  s t a t e  a s s o r t s  t h a t  s e v e r a b i l i t y  i s  a  c l o s e  q u e s t i o n  t h a t  
n e e d s  t o  b e  d e c i d e d  s p e e d i l y .  T h e  s t a t e  s l i g h t l y  f a v o r s  n o n ­
s e v e r a b i l i t y .  P l a i n t i f f s  a l s o  B u p p o r t  n o n - s e v e r a b i l i t y .  
I n t e r v e n o r s ,  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  ( A F N ) ,  a r g u e  f o r  
s e v e r a b i l i t y .  Two a m i c u s  b r i e f s  a l s o  h a v e  b e e n  f i l e d ,  o n e  b y  t h e  

c l a s s  a c t i o n  p l a i n t i f f s  i n  B e v e r a l  c a s e s  p e n d i n g  i n  f e d e r a l

P A X , ,  T f i A / N S M l T T A L  
T0:_ , X

M E M O

'te 9*SDEPT___________________
F R O C-cot£i^ PHONE:_________________

CO:______________________FAX i:ttx UAnamlttal memo 7671 
B/20//8 9 ~ l6 :42 P . 1
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d i s t r i c t  c o u r t ,  B o h b v  v ,  A l a s k a ,  a r g u i n g  i n  f a v o r  o f  
s e v e r a b i l i t y ,  a n d  o n e  b y  S a f a r i  c l u b  i n t e r n a t i o n a l ,  i n c .  o p p o s i n g  
s e v e r a b i l i t y .

T h e  c o u r t  h a s  t h o r o u g h l y  r e v i e w e d  a l l  o f  t h e  b r i e f s  f i l e d .  

T h e  c o u r t  a l s o  h a s  s t u d i e d  t h e  d e c i s i o n s  i n  M a d i s o n  v .  A l a s k a  

D e p a r t m e n t  o f  F i s h  an d  G am e , 6 9 6  P . 2 d  1 6 8  ( A l a s k a  1 9 8 5 ) ,  a n d  
M c D o w e l l , n u p r o , a n d  t h e  r e l e v a n t  s t a t u t e s  f r o m  1 9 7 5  t o  d a t e  
c i t e d  b y  t h e  p a r t i e s .

T h e  c o u r t  w i l l  n o t  r e p e a t  t h e  h i s t o r y  o f  t h e  M a d i s o n  a n d  

M c D o w e l l  c a s e s ,  i n  o r d e r  t o  a v o i d  u n n e c e s s a r y  d e l a y  i n  e n t e r i n g  

t h i s  o r d e r ,  n o r  w i l l  t h e  c o u r t  o u t l i n e  t h e  e x t e n s i v e  l e g i s l a t i v e  

h i s t o r y  o f  s u b s i s t e n c e  r e g u l a t i o n  t h a t  l e d  t o  t h e  p a s s a g e  o f  t h e  

1 9 8 6  a m e n d m e n t s  t o  AS 1 6 . 0 5 . 2 5 8  a n d  1 6 . 0 5 . 9 4 0 .  T h e  c o u r t  a l s o  
w i l l  n o t  r e c i t e  t h e  c o n s t i t u t i o n a l  d o c t r i n e  o f  s e v e r a b i l i t y .  T h e  
p a r t i e s  h a v e  a d e q u a t e l y  s e t  t h e s e  o u t  i n  t h e i r  b r i e f s .

T h e  q u e s t i o n  b e f o r e  t h e  c o u r t  i s  w h e t h e r  t h e  1 9 8 6  A l a s k a  

L e g i s l a t u r e  i n t e n d e d  t h e  s u b s i s t e n c e  p r i o r i t y  l a w  t o  f a l l  

a l t o g e t h e r  i f  t h e  r u r a l  r e s i d e n t  p r e f e r e n c e  s h o u l d  f a l l .  A f t e r  
r e v i e w  o f  t h e  p e r t i n e n t  d o c u m e n t s  a n d  l a w s  t h e  c o u r t  f i n d s  t h e  
a n s w e r  t o  b e  n o ,  a n d  t h e r e f o r e  f i n d s  t h e  r e m a i n i n g  p r o v i s i o n s  o f  
t h e  1 9 8 6  s u b s i s t e n c e  l a w  t o  b e  s e v e r a b l e  f r o m  t h e  r u r a l  

l i m i t a t i o n  r u l e d  unconstitutional, T h e  c o u r t  b a s e s  i t s  f i n d i n g  

p r i m a r i l y  o n  t h e  a n a l y s i s  s e t  f o r t h  i n  i n t e r v e n o r ' j  b r i e f  a n d  

a m i c i  B o b b y ’ s  b r i e f .
T h e  c o u r t  d i s a g r e e s  w i t h  t h e  •‘ c l e a r  p r o b a b i l i t y "  b u r d e n  o f  

p r o o f  e n u n c i a t e d  b y  . i n t e r v e n o r ,  h o w e v e r .  W i t h  r e s p e c t  t o  t h e

FROM PALMER D ft 0 0 6 / 2 0 / 8 9  16:43 P. 2
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b u r d e n  o f  p r o o f ,  t h e  c : o u r t  f i n d s  t h e  s t a t e ' s  a r g u m e n t  i n  i t s  
r e p l y  m o r e  p e r s u a s i v e .  T h e  c o u r t  t h u s  h a s  u s e d  a  p r e p o n d e r a n c e  
o f  e v i d e n c e  s t a n d a r d  i n  e v a l u a t i n g  t h e  l e g i s l a t u r e ' s  i n t e n t  w i t h  
r e g a r d  t o  s e v e r a b i l i t y .  T h e  c o u r t  f i n d s  t h a t  e v e n  u n d e r  t h i s  

l e s s  s t r i n g e n t  s t a n d a r d  t h e  e v i d e n c e  f a i l s  t o  s h ow  t h a t  t h e  

l e g i s l a t u r e  w o u l d  h a v e  i n t e n d e d  n o n - s e v e r a b i l i t y ,
T h e  p a r t i e s  a n d  a l l  a m i c i  a g r e e  t h e r e  w e r e  t h r e e  p u r p o s e s  

b e h i n d  t h e  1 9 8 6  l e g i s l a t u r e ' s  am endm en t  t o  t h e  s u b s i s t e n c e  l a w .  
T h e  c o u r t  s h o u l d  f i n d  i n  f a v o r  o f  s e v e r a b i l i t y  u n l e s s  a  

p r e p o n d e r a n c e  o f  e v i d e n c e  s h o w s  t h a t  t h e  l e g i s l a t u r e  w o u l d  h a v e  

i n t e n d e d  n o n - s e v e r a b i l i t y  t o  f u r t h e r  t h e s e  p u r p o s e s .

T h e  f i r s t  g o a l  o f  t h e  l e g i s l a t u r e  w a s  t o  p r o t e c t  t h o s e  
A l a s k a n s  m o s t  r e l i a n t  on  t h e  n o n - c o m m e r c i a l  u s e  o f  f i s h  a n d  g a m e ,  
i . e . ,  s u b s i s t e n c e  u s e r s .  A l l  p a r t i e s  a g r e e  t h a t  s e v e r a b i l i t y  
s e r v e s  t h i s  p u r p o s e  b e c a u s e  s e v e r i n g  t h e  u n c o n s t i t u t i o n a l  r u r a l  
r e s i d e n c y  r e q u i r e m e n t  f r o m  t h e  r e m a i n d e r  o f  t h e  s t a t u t e  l e a v e s  

t h e  s u b s i s t e n c e  l a w  o n  t h e  b o o k s .  A f i n d i n g  i n  f a v o r  o f  n o n ­

s e v e r a b i l i t y  w o u l d  d e l e t e  t h e  l a w  a l t o g e t h e r  w i t h  t h e  r e s u l t  t h a t  
s u b s i s t e n c e  u a e s  w o u l d  n o t  h o v e  a  p r i o r i t y  o v e r  a n y  o t h e r  u s e s .

T h e  s e c o n d  p u r p o s e  o f  t h e  l e g i s l a t u r e  was  t o  p u t  s t a t e  f i s h  
a n d  game  l a w s  i n  c o m p l i a n c e  w i t h  AN ILCA  t o  a s s u r e  t h e  s t a t e  o f  

c o n t r o l  o f  f i s h  a n d  game m an a g e m e n t  o n  b o t h  f e d e r a l  a n d  s t a t e  

l a n d s .  T h i s  p u r p o s e  i s  n o t  r e l e v a n t  t o  t h e  q u e s t i o n  o f  

s e v e r a b i l i t y ,  h o w e v e r ,  b e c a u s e  t h i s  p u r p o s e  c a n n o t  b e  s e r v e d  

r e g a r d l e s s  o f  t h e  d e c i s i o n  o n  s e v e r a b i l i t y .  T h e  s u p r e m e  c o u r t ' s  
r u l i n g  i n  M c D o w e l l  r e n d e r B  c o m p l i a n c e  w i t h  A K ILC A  a n
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i m p o s s i b i l i t y  w i t h o u t  a  c o n s t i t u t i o n a l  a m e n d m e n t .  M o r e o v e r ,  a  
d e c i s i o n  i n  f a v o r  o f  n o n - B e v e r a b i l i t y  w o u l d  p u t  t h e  s t a t e  f u r t h e r  
o u t  o f  c o m p l i a n c e  w i t h  AN ILCA  b e c a u s e  t h e r e  t h e n  w o u l d  b e  n o  

s u b s i s t e n c e  p r e f e r e n c e  i n  A l a s k a  l a w  a t  a l l .  T h e  l e g i s l a t u r e  
l i k e l y  w o u l d  h a v e  p r e f e r r e d  t o  c o m p l y  w i t h  A N ILCA  a s  m u c h  a s  

p o s s i b l e  b e c a u s e  t h e  d e g r e e  o f  c o m p l i a n c e  w i t h  AN ILCA  m i g h t  

a f f e c t  w h e t h e r  t h e  t h r e a t e n e d  f e d e r a l  t a k e o v e r  of f i s h  a n d  game  
m a n a g e m e n t  o n  f e d e r a l  l a n d s  a c t u a l l y  o c c u r s .

T h e  t h i r d  p u r p o s e  o f  t h e  l e g i s l a t u r e  w a s  t o  c u r e  t h e  p o s t -  
M a d i o o n  c o n f u s i o n  a n d  d i s r u p t i o n  i n  t h e  h a r v e s t s  o f  f i a h  a n d  

g a m e .  T h i s  p u r p o s e  a c t u a l l y  i s  tw o  s e p a r a t e  p u r p o s e s .  T h e  f i r s t  

i s  e l i m i n a t i n g  u n c e r t a i n t y  a b o u t  t h e  a m o u n t  o f  s u b s i s t e n c e  u s e .
T h e  s e c o n d  i s  p r o v i d i n g  f o r  o t h e r  u s e r s  s om e  c e r t a i n t y  a b o u t  
t h e i r  u s e .  T h e s e  o t h e r  u s e r s  i n c l u d e  c o m m e r c i a l  u s e r s  a n d  
s p o r t s m e n ,  p a r t i c u l a r l y  h u n t e r s ,  i n c l u d i n g  o u t  o f  s t a t e  h u n t e r s .

F o r  t h e  c o u r t  t o  f i n d  i n  f a v o r  o f  n o n - s e v e r a b i l i t y  f o r  
t h e s e  l a s t  t w o  r e a s o n s ,  t h e  c o u r t  w o u l d  h a v e  t o  f i n d  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  t h r o w  o u t  t h e  d e c a d e - o l d  s u b s i s t e n c e  

p r e f e r e n c e  a l t o g e t h e r  m e r e l y  t o  a v o i d  a  r e t u r n  t o  t h e  c o n f u s i o n  
a n d  d i s r u p t i o n  c a u s e d  b y  t h e  M a d i s o n  d e c i s i o n .  T h e  c o u r t  f i n d s  
n o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  t h a t  i n d i c a t e s  a  w i l l i n g n e s s  

t o  t a k e  s u c h  a  d r a s t i c  s t e p ,  e v e n  t h o u g h  s om e  l e g i s l a t o r s  w a r e  

d e t e r m i n e d  t o  p r o t e c t  o t h e r  u s e s .  T o  t h e  c o n t r a r y ,  b o t h  t h e  
r e c o r d  a n d  t h e  b r i e f s  o f  t h a  p a r t i e s  c o n v i n c i n g l y  s h ow  t h e  

l e g i s l a t u r e ' s  e m p h a s i s  s i n c e  1 9 7 5  on  f u r t h e r i n g  a  s u b s i s t e n c e  
p r i o r i t y .  A s  t h e  s t a t e  a c k n o w l e d g e s ,  t h e  1 9 8 6  l a w  r e t a i n e d  t h e

•
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b a s i c s  o f  t h e  p r e v i o u s  l a w .  C o n s e q u e n t l y ,  t h i s  c o u r t  c o n c l u d e s  
t h a t  s e v e r a b i l i t y ,  n o t  n o n - s e v e r a b i l i t y ,  i s  t h e  a p p r o p r i a t e  
r e s u l t .

S om e  o f  t h e  a r g u m e n t s  made  b y  t h e  p a r t i e s  a n d  a m i c u s  S a f a r i  

C l u b  h e r e i n  f o r  n o n - s e v e r a b i l i t y  a p p e a r  t o  b e  b a s e d  o n  u n t e s t e d  

p r e d i c t i o n s  a n d  f e a r  o f  t h e  unkn ow n  —  t h e  unknown  e f f e c t i v e n e s s  
o f  r e g u l a t i o n s  a n d  t h e  unkn ow n  q u a n t i t y  o f  h a r v e s t  t h a t  w i l l  b e  
t a k e n  b y  s u b s i s t e n c e  u s e r s .  Any c o n f u s i o n  r e s u l t i n g  f r o m  
s e v e r a b i l i t y  s h o u l d  b e  s h o r t - l i v e d .  T h o s e  who  a r g u e  a g a i n s t  
s e v e r a b i l i t y  e x a g g e r a t e  i n  p r e d i c t i n g  t h a t  a l l  A l a s k a n s  w i l l  

a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  u s e r s  a n d  t h a t  s u b s i s t e n c e  u s e  

w i l l  s i g n i f i c a n t l y  d i s r u p t  o r  c a u s e  p r o h i b i t i o n  o f  o t h e r  u s e s  o f  

f i s h  a n d  g am e .
A l l  A l a s k a n s  w i l l  n o t  a u t o m a t i c a l l y  b e c o m e  s u b s i s t e n c e  

u s e r s .  B e f o r e  r e c e i v i n g  a  s u b s i s t e n c e  p e r m i t ,  a  p e r s o n  w o u l d  
h a v e  t o  a p p l y  t o  t h e  a g e n c y  r e s p o n s i b l e  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  a n d  m e e t  t h e  a g e n c y  c r i t e r i a  f o r  d e t e r m i n i n g  

e l i g i b i l i t y  f o r  t h a t  p a r t i c u l a r  s u b s i s t e n c e  f i s h e r y  o r  h u n t ,  T h e  

a g e n c y ,  i n  d e c i d i n g  w h e t h e r  t h e  p o t e n t i a l  s u b s i s t e n c e  u s e r  
s a t i s f i e d  t h e  c r i t e r i a  f o r  s u b s i s t e n c e  u s e ,  w o u l d  b e  g u i d e d  b y  
t h e  d e f i n i t i o n  o f  s u b s i s t e n c e  i n  AS 1 6 . 0 5 . 9 4 0 ( 3 1 ) ,  w i t h  t h e  w o r d s  

" a  r u r a l  a r e a  o f "  s t r i c k e n .  A s u b s i s t e n c e  u s e  a c c o r d i n g  t o  t h a t  

s t a t u t e  m e a n s  a  u B e  t h a t  i s  " n o n c o m m e r c i a l ,  c u s t o m a r y  a n d  
t r a d i t i o n a l . "

C l e a r l y  t h e r e  w i l l  b e  s om e  c o n f u s i o n  a n d  d i f f i c u l t y  i n  

d e t e r m i n i n g  who a c t u a l l y  o r e  s u b s i s t a n c e  u s e r s  a n d  who  a x e  n o t .
•
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I t  w i l l  b e  b u r d e n s o m e  f o r  t h ©  s t a t e  t o  d e c i d e  o n  a p p r o p r i a t e  
r e g u l a t i o n s  t o  c a r r y  o u t  AS 1 6 . 0 5 . 2 5 8 .  T h i s  d i f f i c u l t y  d o e s  n o t  
r e q u i r e  t h e  c o u r t  t o  f i n d  t h s  r e m a i n i n g  p r o v i s i o n s  n o n - B e v e r a b l e ,  
h o w e v e r .  T h e r e  i s  n o  l e g a l  o r  l o g i s t i c a l  b a r r i e r  t o  t h e  

p r o m u l g a t i o n  o f  new r e g u l a t i o n s  t h a t  b o t h  p e r m i t  s u b s i s t e n c e  u s e  
t o  t h o s e  A l a s k a n s  who q u a l i f y  a s  s u b s i s t e n c e  u s e r H  a n d  f o s t e r  
m a n a g e m e n t  o f  t h e  r e s o u r c e s  s o  a s  t o  a l l o w  o t h e r  u s e s .

R e g u l a t i o n s  c o u l d  p r o v i d e  d e a d l i n e s  f o r  a p p l y i n g  f o r  
s u b s i s t e n c e  p e r m i t s .  A l l  r e s i d e n t s  w i l l  n o t  a p p l y .  A p p l i c a n t s  

c o u l d  b e  r e q u i r e d  t o  p r o v i d e  s om e  o f  t h e  i n f o r m a t i o n  t h e  s t a t e  
n e e d s  t o  m ak e  i t s  e l i g i b i l i t y  d e t e r m i n a t i o n s .  A l a s k a  a l r e a d y  h a s  
a  s y s t e m  i n  p l a c e  f o r  a l l  r e s i d e n t s  t o  a p p l y  f o r  p e r m a n e n t  f u n d  
d i v i d e n d s ,  On  t h o s e  a p p l i c a t i o n s /  c e r t a i n  i n f o r m a t i o n  m u s t  b e  
g i v e n /  w i t n e s s e s  m u s t  b e  p r o v i d e d ,  a n d  t h e  a p p l i c a t i o n s  m u s t  b e  
n o t a r i z e d .  T h e r e  a p p e a r s  t o  b e  n o  r e a s o n  why t h o s e  who  w i s h  t o  

s u b s i s t e n c e  h u n t  o r  f i s h  c o u l d  n o t  b e  b u r d e n e d  t o  p r o v i d e  

i n f o r m a t i o n  i n  s i m i l a r  f o r m ,  i n  o r d e r  t o  o b t a i n  t h e  b e n e f i t  o f  

s u b s i s t e n c e  h a r v e s t i n g .
L o g i c a l  l i m i t a t i o n s  c o u l d  b e  p l a c e d  o n  t h e  a m o u n t  o f  f i s h  

a n d  g am e  t a k e n  f o r  s u b s i s t e n c e  p u r p o s e s ,  b a s e d  o n  c r i t e r i a  s u c h  
a s  s i z e  o f  h o u s e h o l d  a n d  u s e  o f  p r o d u c t  h a r v e s t e d .  T o  p e r m i t  t h e  

s t a t e  t o  o b t a i n  k n o w l e d g e  t o  h e l p  i t  w i s e l y  c o n t r o l  t h e  

r e s o u r c e ' s  u s e s ,  r e p o r t s  o f  t h e  am o u n t  h a r v e s t e d  c o u l d  b e  

r e q u i r e d .  R e g u l a t i o n s  m i g h t  e v e n  b e  c o n s i d e r e d  t h a t  w o u l d  l i m i t  
r e s i d e n t s  who s u c c e s s f u l l y  s u b s i s t a n c e  f i s h  f r o m  o t h e r  h a r v e s t  
a c t i v i t i e s  s u c h  a s  s p o r t s  f i s h i n g ,  u n l e s s  t h e y  c a t c h  a n d  r e l e a s e .
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Many  i n n o v a t i v e  b u t  f a i r  way*  o f  d i s t r i b u t i n g  t h e  r o e o u r c e o  a r e  
p o s s i b l e ,  e v e n  w i t h  a  s u b s i s t e n c e  p r i o r i t y .  T h e  a b o v e  a r e  m e r e  
s u g g e s t i o n s  o f  p o s s i b l e  a p p r o a c h e s  b y  t h e  F i s h  a n d  Game b o a r d s .  

T h e y  d o  n o t  i n  a n y  w ay  r e p r e s e n t  t h e  o p i n i o n  o f  t h e  c o u r t  a s  t o  
w h a t  r e g u l a t i o n s  s h o u l d  b e  p a s s e d .

A f u r t h e r  f i n d i n g  m u s t  b e  made  w i t h  r e g a r d  t o  " t i e r - t w o "  
d e t e r m i n a t i o n s  a n d  t h e  c o n t i n u e d  v i a b i l i t y  o f  " l o c a l  r e s i d e n c y "  
a s  a c r i t e r i o n  i n  AS 1 6 . 0 5 . 2 5 8 ( C ) ( 2 ) .  T h i s  c r i t e r i o n  w i l l  b e  
u s e d  o n l y  i f  s u b s i s t e n c e  u s e  i t s e l f  h aB  t o  b e  l i m i t e d  t o  f e w e r  
t h a n  a l l  p e r s o n s  e l i g i b l e .  T h e  c o u r t  s e e s  n o  r e a s o n  t o  s t r i k e  

down t h e  " l o c a l  r e s i d e n c y "  c r i t e r i o n  a s  l o n g  a s  i t  i s  i n t e r p r e t e d  

a n d  a p p l i e d  a s  a m i c i  B o b b y  s u g g e s t  i n  t h e i r  b r i e f . M em o r a n d um  

f o r  A m i c i  C u r i a e  o n  t h e  S e v e r a b i l i t y  I s s u e ,  a t  8 - 9 .  F o r  e x a m p l e ,  
i f  a n  a p p l i c a n t  r e s i d e s  i n  s o u t h e a s t  A l a s k a ,  t h e r e  i s  n o  r e a s o n  
why  h i s  p l a c e  o f  r e s i d e n c e  s h o u l d  n o t  b e  c o n s i d e r e d  w i t h  r e g a r d  
t o  w h e t h e r  h e  i s  c h o s e n  f o r  a  l i m i t e d  s u b s i s t e n c e  h u n t  n e a r  
F a i r b a n k s .  E v e n  t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  e a r l i e r  i n  

t h i s  c a s e  t h a t  u s e  o f  a  r u r a l  r e s i d e n c y  r e q u i r e m e n t  i s  t o o  c r u d e  

a  y a r d s t i c k  f o r  d e t e r m i n i n g  a l l  s u b s i s t e n c e  e l i g i b i l i t y ,  b e c a u s e  
i t  i s  u n r e l a t e d  t o  t h e  c o m p e l l i n g  p u r p o s e s  o f  t h e  s u b s i s t e n c e  
a c t ,  t h e  c o u r t  d i d  n o t  h o l d  t h a t  t h e  d o m i c i l e  o f  a  p e r s o n  h a s  n o  
r e l a t i o n  t o  w h e t h e r  t h e  p e r s o n  s h o u l d  b e  g i v e n  a  p e r m i t  f o r  a  

s p e c i f i c  s u b s i s t e n c e  h u n t  o r  f i s h  o p e n i n g  i f  a  " t i e r - t w o "  

d e t e r m i n a t i o n  h a s  t o  b e  m a d e .  T h i s  c o u r t  d o e s  n o t  b e l i e v e  t h e  

s u p r e m e  c o u r t  w o u l d  r e a c h  t h a t  f a r .
A f i n d i n g  a l s o  m u s t  b e  m ad e  i n  r e g a r d  t o  t h e  f i r s t  s e c t i o n
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o f  AS 1 6 . 0 5 . 2 5 8 ,  w h i c h  p r e v i o u s l y  d i r e c t e d  t h e  b o a r d s  t o  i d e n t i f y  
" i n  e a c h  r u r a l  a r e a "  t h e  f i s h  s t o c k s  a n d  game p o p u l a t i o n s  
ot t h e  s t a t e s  t h n i .  a r e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  f o r  

s u b s i s t e n c e .  T h e  l a w  d i r e c t s  t h e  b o a r d s  t o  m ak e  t h e s e  

d e t e r m i n a t i o n s  a s  a  s t e p  p r e l i m i n a r y  t o  a d o p t i n g  r e g u l a t i o n s  t o  
d e t e r m i n e  s u b s i s t e n c e  u s e  a n d  s u b s i s t e n c e  u s e r s .  T h e  p a r t i e s  d o  
n o t  a d d r e s s  w h e t h e r  t h e  b o a r d s  now s h o u l d  i d e n t i f y  a n y  s u c h  

s t o c k s  o r  p o p u l a t i o n s  a n y w h e r e  i n  t h e  s t a t e ,  n o t  m e r e l y  i n  r u r a l  
a r e a s . T h a t  t h e  b o a r d s  s h o u l d  make  t h e s e  d e t e r m i n a t i o n s  a n y w h e r e  
i n  t h e  s t a t e  a p p e a r s  t o  b e  a  l o g i c a l  r e s u l t  o f  t h e  s u p r e m e  

c o u r t ' s  h o l d i n g  i n  M c D o w e l l , s u p r a . T h e  b o a r d s  s t i l l  m u s t  f i n d ,  
h o w e v e r ,  t h a t  a  s t o c k  o r  p o p u l a t i o n  i s  c u s t o m a r i l y  a n d  

0 ^  t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  b e f o r e  m a k i n g  i t  a v a i l a b l e  f o r  
s u b s i s t e n c e  u s e .

B a s e d  o n  t h e  f o r e g o i n g  a n a l y s i s ;  t h e  c o u r t  f i n d s  t h a t  t h e
f o l l o w i n g  p r o v i s i o n s  a r e  s e v e r e d  f r o m  t h e  f o l l o w i n g  s t a t u t e s :

f r o m  AS 1 6 . 0 5 . 2 5 8 ( a )  •* " r u r a l "  i n  l i n e  4
from AS 1 6 . 0 5 * 9 4 0 ( 2 6 )  -  " r u r a l "  i n  l i n e  1
f r o m  AS 1 6 . 0 5 . 9 4 0 ( 2 5 )  -  " a  r u r a l  a r e a  o f "  i n  l i n e  3
f r o m  AS 1 6 . 0 5 . 9 4 0 ( 3 0 )  -  " a  r u r a l  a r e a  o f "  i n  l i n e  2
f r o m  AS 1 6 . 0 5 . 9 4 0 ( 3 1 )  » " a  r u r a l  a r e a  o f "  i n  l i n e  3 .

d a t e d  a t  P a l m e r ,  A l a s k a  t h i s  M-O  d a y  o f  J u n e ,  1 9 9 0 .

W/
BEVERLT~tf  . CUTLER  
SUPER IOR  COURT JUDGE
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Operational implications of the Cutler severability decision

1. In talking to you yesterday, our assumptions were that there 

would be no subsistence priority in the state and that all that would 

occur on state lands and waters was that subsistence seasons would 

be open to all Alaskan residents without a priority. This would have 

required some changes in state regulations where there were not 

sufficent fish or wildlife for all Alaska residents.

2. Rather, Judge Cutler's decision means that all residents will not 

be eligible for subsistence uses, but only those individuals who 

apply and are determined to have customary and traditional </ses. 

These residents can be rural or non-rural residents.

3. To date the boards have only made customary and traditional use 

determinations of fish stocks and wildlife populations by 

communities and areas in rural areas. They have made these 

determinations without regard to individual users. No criteria for 

determining individuals', as opposed to communities', customary and 

traditional use patterns have been established. These will have to 

be developed by the Joint Boards of Fisheries and Game at a meeting 

to be called.

4. In addition to developing the criteria for individual eligibility, 

the boards will have to go through a process of 1) determining where 

there are customary and traditional uses in non-rural areas e.g, the 

Kenai Peninsula for fishing and hunting and 2) then an application 

process will have to be instituted to make these individual 

determinations. Judge Cutler likened this to the permanent fund 

dividend application process where each individual must apply, have 

witnesses attesting to use and notarization of applications if 

necessary. W e anticipate that there would be tens of thousands of 

such applications requiring an extensive outreach program as well 

as a great deal of money to implement.



5. Before hunts could be implemented for this fall season, 

determinations of individual elgibility for each of the hunts where 

there are different rules for subsistence hunting from general 

hunting will have to be made. Once the subsistence users are 

determined, and we expect that this information will not be 

available until sometime during the fall, then if there is any 

additional surplus animals available for harvest, the persons who 

have applied for drawing permits will be given permits. Whether all 

of this can be accomplished in time for any hunting in these areas 

this fall is problemrr.atic at this time. At best, getting the joint 

boards together, developing individual elgibility criteria, sending 

out applications, having them filled out, returned, scored, and the 

people notified of the results will take several months. In 1985 

when a similar exercise was begun, it took 2-3 months to 

accomplish this task. With no potential for a joint board meeting 

immediately, we believe that it will take at least 3-4 months to 

accomplish this task.

6 . In addition, Judge Cutler has directed the boards to determine . 

where customary and traditional uses of fish and wildlife have 

occurred in the non-rural areas of the state. In these areas, these 

customary and traditional uses should be considered, eligibility 

determinations made, and subsistence opportunities given prior to 

the allowance of other commercial and recreational uses after July 

1. Candidates for these subsistence fisheries include subsistence 

fishing on the east side beaches of the Kenai Peninsula which were 

eliminated partially because the area was determined to be non- 

rural and therefore not eligible for subsistence, Kenai moose hunts, 

Mat-Su valley moose hunts, greater Fairbanks area moose and 

caribou hunts, etc.

7. Our initial determination of which hunts which have already been 

determined to be subsistence hunts will need individual 

determinations include the following: Unit 4 deer (NE Chichigof Is.), 

Unit 1D moose (Haines), Unit 5A moose, L nit 11 Mentasta caribou, 

Unit 12/13 Nelchina caribou, Unit 15C English Bay goats, Unit 13



moose (Copper River), Unit 15 moose and Unit 16 moose Mat-Su 

Va lley .

8 . W e  would not suggest that people who are applying for drawing 

permits today and tomorrow not apply. They may become eligible 

for hunts if it is determined that there is a harvostable surplus 

after the individual customary and traditional use determinations 

are completed or if some action is taken by the legislature to change 

the rules laid out in the court's order. W e do believe that because of 

the increased number of people who will qualify for subsistence 

uses, that non-subsistence uses, including non-resident use will be 

reduced and possibly eliminated in a number of these hunts.

9. Whether any of the above listed hunts will occur this fall or not is 

a question which we can't answer for certain at this time. It 

depends upon how quickly the boards can meet and the 

administrative determinations of eligibility made.



TH E SEC R ETA R Y  o r  T H E  IN VM IO * 

WASHINGTON
3\IM *0, IMG

Hono rab le  a to v *  o o ttv n  
G overnor o f  A laska 
CTuneavi, A laska  JAM!
S u e  C o v e r o o e  c o u p * * ;

A l you tawtw, th «  d e c i s i o n  o f  t h e  A laska  flugtroM C ou r t  in  
MftDowall Vi a t a t a  o f  A la sk a , whish  s t r u s k  a svn  t h e  o t a s a ' s  r u r a l  
eub s i tfc sne s  p raxaxsnoa, has M da  I t  im p o s s ib le  f o r  t k s  a t a t a  t e  
s a in t sA n  a s u b s i s t e n c e  p r e g r s s  m ee ting  a l l  s f  t h a  r e q u i r e * a n t e  o f  
t i t l e  vxsz o f  t b s  x la a k a  xa t io iub l f s t a r a a t  Lends C on s e rv a t io n  Airt 
(PJMLOh) • on June  11/ 1M9, t h a  *upr#»c coun t e f  A lask a  d s n i s d  
t h s  B to t a ' a  r s q u a a t  t a x  an a d d i t i o n a l  s t a y .  As a  r e s u l t ,  on 
J u l y  I f  t h s  d a t a  t h s  HsiHwsll d a s i a i e *  V*11 i n t o  e f f a s t ,  3 V i l l  
b s  compelled  t a  i s p l a a a n t  a F e d e r a l  p r o f r a a  t o  e n su re  t h a t  
s u b s i s t e n c e  u a sa  arm g iv en  a p r e f e t c h * *  on p u b l i a  la n d * .
b o th  t h a  S t a t a  and f o d a r a l  g o v s rn a s n ta  hays an a f f i r s a t i v *  
r e s p o n s i b i l i t y  t o  p r e t e s t  and p ro v id e  t h s  e p p s r t im i t y  fox  
co n t in u ed  a u b aU ta f ls a  uaaa an p u b l i a  la n d s  I n  A la sk a  by r u r a l  
r e s i d e n t s .  fox b o th  g s v a e n s s a ta  t h i s  r e s p o n s i b i l i t y  w i l l  r e q u i r e  
c o o rd in a te d  and c o o p e ra t iv e  a c t i o n  t o  e n su re  t h a t  a u f f i o i s n t  f l e h  
and w i l d l i f e  r e s o u r c e s  a r a  a v a i l a b l e  on p u b l i c  l a n d s  t s  s e a t  
o u s t e s s r y  and t r a d i t i o n a l  nosds f o r  t h o s s  r a a o iu so s  by r u r a l  
r e s i d e n t * • Xn see*  e a s s a  t h l o  x o s p e n a i h i l i t y  s i l l  r e q u i r e  a c t io n  
t o  s n s u r a  t h a t  h a rv o o t  a l l o c a t i o n s  o f  s i q r i t o r y  r e s e u r s s s  on 
nan-pub l ic  la n d s  a r e  a c t  a t  l a v s l s  t h a t  w i l l  p r o t e s t  t b s  a b i l i t y  
a t  r u r a l  r e s i d e n t *  en p u b i i*  l a n d s  t e  t a k e  a t  t h *  oustoMUry and 
t r a d i t i o n a l  l e v e l .
Vs t h i s  and, t h s  A laska d e p a r t  M a t  o f  f i s h  and das*  and t h *  
A la sk a  Departawmt o f  p u b l ic  s a f e t y  a r e  n e g o t i a t i n g  a  aoawcasdus 
a t  u n d s r s a a n d ia f  on th o  r a d a r * l  s u b e i e t s n o s  p r o g r s *  w i th  th e  
p e d s r a l  l a n d  u in ig in g  sg e c o ls a  and  t h e  bu reau  o f  I n d i a n  A f f a i r s .  
The p r i n c i p a l  pu rpoaa o f  th o  s s s a r a n d u a  o f  u n d o r a t a n d in f  i s  t o  
fao111 ta ts  c o o p e ra t io n  between t b s  B t a t s  «hd ro d ov a i  govsEmnwts 
i n  a an aq in c  f i a h  and v i I d l i f e  r a s c o r ^ s s  on p u b l i c  and non-public  
land# so ax t o  p r o t s d t  s e b e i a t s n e s  o p p o r tu n e t i« l  on p u b l i o  la nd s .  
X *& c o n f i d a n t ' t b s 'M s o r a n d u a  s c  u n d e r s t a n d in g  w i l l  s e h ie v a  t h i s  
pu rpose* . \ v ’
as t b s . d i e t s  a n t i t i e s  t h a t  o ak s  h a r v e s t  a l l e e s k i e n o  en i tsn-pub lis  
l a n d s .  th o  board# o f  F i s h c r i s *  and daac obv igg s iy  p i t y  a e r u o i a l  
r o l e  i n  d s t s r d i n l n f  w h s th s r  s u f f i c i e n t  f  4th and  w i l d l i f e  
r e s o u r c e s  w i l l  he a v a i l a b l e  t o  n e s t  s u b s i s t e n c e  need* en pub H e  
l a n d s « t h *  a u b a ia ta n c a  r e g u l a t i o n s  p roposed by  t h s  o sp a r t ta en t o f  
t h s  i n t e r i o r  a r a  tem po ra ry . Thay a r t  p r e d i c a t e d  on a n i g h  deg ree  
OS c o o p a r a t l o n  h a tv s sn  th e  BatsUe o f  F i s h e r i e s  and d*** and t h s
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foflorel. I a n *  +*n*fOro A* harVOit l U l t a  *nd o t h e r
a a n a fa ta h t l  A tO if isn s*  Tha r a g u l a t i o n a  r*p i:**an t t h a  m in lmm  
an ta jne ien  ot fmdoroX a u th o r i t y  n to a s s a r y  to f u l f i l l  t h *  s t a t u t o r y  
o b l i g a t i o n  t h *  f a d a r s l  **vaim»i*nt h a s  in  t a l a  w a t t a r .  Jkboonfe th *  
hldfh t a f r a a  o t  o w M ra t l o f t  ddaouaseci » W » ,  va w i l l  bo faood  v i t h  
th a  p f * * p * * t  o f  a i t h a x  s l o i l n a  p u b l i c  land*  t o  a o n - iu i* i s t * n a a  
uaa*  o f  f i s h  kb* v i l d l i f *  •* ivu r tae r oKtatvainy P odav a l a u t h o r i t y  
t o  comply v i t h  th o  a a n d a to i  i n  th o  i* v .  on* o f  t h s  th in? *  1 s u s t  c o n a id o r  A* t n o  p m a i h U U y  t h a t  f  M a r t i  a u t t a r i t y  may havo t e  hm 
av tand ad  p r e d i c a t e d  on th *  f e d e r a l  c fw ensaarr t 'a  a e n e t l tu f e i tm a l  
mandate t o  p r o t a e t  N ativ e  U te r la e n  i n t e r e s t *  and b u t  f i s h /  
w i l d l i f e ,  and orUuur n a t u r a l  ra * *u raa* i
Z f u l l y  a v p a e t  t h *  Boards v l l l  aeeeranedats f s d a r a l  o b l i g a t i o n *  on 
p u b l i a  la n k *  C iv e t i n  a ah in v  h a rv e s t a l l e g a t i o n *  vn non-publics 
la n d s ,  i n  o r d a r  t o  an su r*  t h a t  a u f f i o i s n t  r * c s u ra « »  v l l l  be 
a v s i i n n i a  t o  p ro v id e  r u r a l  r a a i d a n t a  v i t h  a aaandnsf lu l 
o p p o r t u n i t y  t a  t a t *  #i«h an* w i l d l i f e  an p u h l i e  l a n d *  * t  t h *  
cus tom ary  and t r a d i t i o n a l  uaa la v a l«  e t h e r v l a e  i t  v l l l  ha 
Im po s s ib le  fa r .  t h *  i t a t *  and f a d a r a l  jovarament#  t o  mea t t h « i r  
r a a p o n a l b lU t l a *  t a  p r o t a a t  and p r e v i a *  t h a  o p p o r t u n i t y  tor 
o a n t i h t a d  »uh« i* t*no*  uaa* on publics land* by r u r a l  * a u id « n t i >S' »' •
Your o o d p a m lo r i  i s  a p p r* * ia ta d .

B in sa ra
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IN  THE SENATE

SENATE CONCURRENT RESOLUTION NO. f e D  

IN  THE LEG ISLATURE OF THE STATE OF ALASKA 

S IXTEENTH  LEG ISLATURE - F I R S T  S P E C I A L  SESS ION

S u s p e n d i n g  U n i f o r m  R u l e  23 o f  t h e  A l a s k a  

S t a t e  L e g i s l a t u r e  c o n c e r n i n g  m e a s u r e s  

i n t r o d u c e d  d u r i n g  t h e  F i r s t  S p e c i a l  

S e s s i o n  o f  t h e  S i x t e e n t h  A l a s k a  S t a t e  

L e g i s l a t u r e .

BE I T  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

T h a t  u n d e r  R u l e  54 o f  t h e  U n i f o r m  R u l e s  o f  t h e  A l a s k a  S t a t e  L e g i s l a ­

t u r e  t h e  p r o v i s i o n s  o f  R u l e  23 o f  t h e  U n i f o r m  R u l e s  r e l a t i n g  t o  n o t i c e  o f  

m e e t i n g s  a r e  s u s p e n d e d  i n  t h e  c o n s i d e r a t i o n  o f  m e a s u r e s  i n t r o d u c e d  d u r i n g  

t h e  F i r s t  S p e c i a l  S e s s i o n  o f  t h e  S i x t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .
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IN THE SENATE

SENATE CONCURRENT RESOLUTION NO. (#  /
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION
R e l a t i n g  t o  p r o h i b i t i n g  t h e  t r a n s p o r t a ­
t i o n  o u t  o f  t h e  a r e a  o f  h a r v e s t  o f  w i l d
game r e s o u r c e s  h a r v e s t e d  u n d e r  a  s u b s i s ­
t e n c e  p r i o r i t y .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS t h e  s t a t e  su p rem e  c o u r t  h a s  r u l e d  t h a t  t h e  c u r r e n t  s u b s i s t e n c e

p r i o r i t y  u s e  lav; v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  and  common u s e  c l a u s e s  o f  
t h e  s t a t e  c o n s t i t u t i o n ;  and

WHEREAS t h e  s t a t e  c o n s t i t u t i o n  d o e s  a l l o w  f o r  p r i o r i t y  o f  u s e s  u n d e r  
s e c .  4 o f  a r t .  V I I I ;  a n d

WHEREAS t h e  p e o p l e  o f  t h e  s t a t e  s u p p o r t  s u b s i s t e n c e  u s e  b y  a l l  
A l a s k a n s  b u t  o p p o s e  u n c o n s t i t u t i o n a l  d i s c r i m i n a t i o n  b e tw e e n  u s e r s ;

BE IT RESOLVED by  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  t h e  B o a rd  o f  Game 
i s  r e q u e s t e d  t o  c o n s i d e r  t h e  a d o p t i o n  o f  em e rg e n c y  r e g u l a t i o n s  t h a t  p r o h i b ­

i t  t h e  t r a n s p o r t a t i o n  o u t  o f  t h e  a r e a  o f  h a r v e s t  o f  w i l d  game r e s o u r c e s  
h a r v e s t e d  u n d e r  a s u b s i s t e n c e  p r i o r i t y .

COPIES o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  S am an th a  
C a s t l e ,  c h a i r ,  B o a rd  o f  Game.

-1-
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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR 

IN THE SENATE

SENATE JOINT RESOLUTION NO. f6 >

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

P r o p o s i n g  am endments  t o  t h e  C o n s t i t u t i o n  
o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  
s u b s i s t e n c e  u s e s  o f  f i s h  and  w i l d l i f e  by  
r u r a l  r e s i d e n t s  i n  o r d e r  t o  r e t a i n  
m anagem en t o f  t h o s e  r e s o u r c e s  b y  t h e  
S t a t e  o f  A l a s k a ;  a nd  p r o v i d i n g  f o r  an  
e f f e c t i v e  d a t e .

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  i s  
am ended  b y  a d d in g  a  new  s e c t i o n  t o  r e a d :

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. C o n s i s t e n t
w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  t h e  l e g i s l a t u r e  may g r a n t  a p r e f ­
e r e n c e  i n  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  and  o t h e r  r e n e w a b l e  n a t u r a l  
r e s o u r c e s  f o r  s u b s i s t e n c e  u s e s  by  r e s i d e n t s  o f  r u r a l  a r e a s  a n d ,  when 
n e c e s s a r y  t o  a s s u r e  s u s t a i n e d  y i e l d  o r  t o  p r o t e c t  s u b s i s t e n c e  u s e s ,  
may a l l o c a t e  t h o s e  r e s o u r c e s  on  t h e  b a s e s  o f  c u s to m a r y  a n d  d i r e c t  
d e p e n d e n c e ,  l o c a l  r e s i d e n c e ,  a n d  t h e  a v a i l a b i l i t y  o f  a l t e r n a t i v e  
r e s o u r c e s .

* S e c .  2. I n  a d d i t i o n  t o  a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  e n a c t  law s  
g r a n t i n g  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s ,  t h e  amendment p r o p o s e d  i n  s e c .  
1 o f  t h i s  r e s o l u t i o n  (1 ) v a l i d a t e s ,  r a t i f i e s ,  a n d  r e i n s t a t e s  s t a t e  s u b s i s ­
t e n c e  l aw s ,  i n c l u d i n g  t h e  p r o v i s i o n s  o f  c h .  52, SLA 1986, t h a t  a r e  
c o n s i s t e n t  w i t h  f e d e r a l  l aw s  r e l a t i n g  t o  s u b s i s t e n c e  u s e s ,  and  (2 ) e n a b l e s
t h e  s t a t e  t o  r e t a i n  m anagem en t o f  f i s h  and  w i l d l i f e  on  f e d e r a l  l a n d .

* .  S e c .  3. A r t i c l e  XV, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  i s  am ended
- 1 -



3 AMENDMENT. (a )  S e c t i o n  19 o f  A r t i c l e  V I I I ,  r e g a r d i n g  a  s u b s i s t e n c e
i|

4 ' p r e f e r e n c e ,  t a k e s  e f f e c t  i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e
il

5 e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r n o r .

6 ( b)  T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  p l a c e  t h e  f o l l o w i n g

7 |j p r o p o s i t i o n  o n  t h e  b a l l o t  a t  t h e  g e n e r a l  e l e c t i o n  i n  1994 :  " S h a l l

8 !| S e c t i o n  19 o f  A r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  r e g a r d i n gji
9 s u b s i s t e n c e ,  b e  r e t a i n e d ? "  I f  a  m a j o r i t y  o f  t h e  v o t e s  i s  i n  t h e

io, n e g a t i v e ,  t h a t  s e c t i o n  i s  r e p e a l e d .I
n ;  *  S e c .  4 .  T h e  a m e n d m e n t s  p r o p o s e d  i n  s e c s .  1 a n d  3 o f  t h i s  r e s o l u t i o n ,I*
12 a n d  t h e  e f f e c t  o f  t h e  a m e n d m e n t  p r o p o s e d  i n  s e c .  1 o f  t h i s  r e s o l u t i o n ,  a s

13 s e t  o u t  i n  s e c .  2 o f  t h i s  r e s o l u t i o n ,  s h a l l  b e  p l a c e d  b e f o r e  t h e  v o t e r s  o f
;

14 t h e  s t a t e  a s  o n e  b a l l o t  p r o p o s i t i o n  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n -

15 f o r m i t y  w i t h  a r t .  X I I I ,  s e c .  1,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d

16 t h e  e l e c t i o n  l a w s  o f  t h e  s t a t e .

i by adding a new section to read:

2! SECTION 29. EFFECTIVE DATE AND RECONSIDERATION OF SUBSISTENCE



S t a t u  o f  A l a s k a
□ r F I C E  O F  T H E  G O V E R N O R  

JUNKAU

J u n e  2 5 ,  1 9 9 0

T h e  H o n o r a b l e  T im  K e l l y  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  M r .  P r e s i d e n t :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  9 ,  a n d  a r t .  I l l ,  s e c s .  
17  a n d  1 8 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a  
j o i n t  r e s o l u t i o n  t h a t  w o u l d  ( 1 )  amend  t h e  A l a s k a  
C o n s t i t u t i o n  t o  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  g i v e  r u r a l  
r e s i d e n t s  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  
w i l d l i f e ;  ( 2 )  v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  t h e  
p r o v i s i o n s  o f  c u r r e n t  s t a t e  s t a t u t e s  r e l a t i n g  t o  
s u b s i s t e n c e  t h a t  h a v e  b e e n  h e l d  u n c o n s t i t u t i o n a l  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  M c D o w e l l  v .  S t a t e , 7 8 5  P . 2 d  1 
( A l a s k a  1 9 8 9 ) ;  ( 3 )  m ak e  t h e  s u b s i s t e n c e  am endm en t  e f f e c t i v e
i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  b y  t h e  l i e u t e n a n t  g o v e r n o r  
o f  t h e  r e s u l t s  o f  t h e  e l e c t i o n  a t  w h i c h  t h e  am endm en t  w i l l  
b e  p u t  b e f o r e  t h e  p e o p l e ;  a n d  ( 4 )  p r o v i d e  f o r  a  s e c o n d  v o t e  
b y  t h e  p e o p l e  a t  t h e  1 9 9 4  g e n e r a l  e l e c t i o n .  U n d e r  t h a t  
s am e  a u t h o r i t y ,  I  a l s o  am t r a n s m i t t i n g  a  b i l l  t h a t  w o u l d  
e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  a n d  amend  t h e  
d e f i n i t i o n  o f  t h e  t e r m  " r u r a l  a r e a "  i n  c u r r e n t  s t a t u t e  t o  
a u t h o r i z e  t h e  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  Game t o
d e f i n e  i t  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .

I n  1 9 7 8 ,  t h e  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h a t  s u b s i s t e n c e  
—  i . e . ,  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  p e r s o n a l
c o n s u m p t i o n  a n d  u s e  —  s h o u l d  h a v e  a  p r e f e r e n c e  o v e r  s p o r t  
a n d  c o m m e r c i a l  u s e s  o f  f i s h  a n d  w i l d l i f e .  I n  T i t l e  V I I I  o f  
t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d  C o n s e r v a t i o n  A c t  
( A N I L C A ) ,  P . L .  9 6  —  4 8 7 ,  9 4  S t a t .  2 3 7 1 ,  2 4 2 2  ( 1 9 8 0 ) ,  t h e
U n i t e d  S t a t e s  C o n g r e s s  e s t a b l i s h e d  a  p r i o r i t y  f o r  r u r a l  
r e s i d e n t s  o n  f e d e r a l  l a n d ,  a n d  p r o v i d e d  t h a t  t h e  p r i o r i t y  
w o u l d  b e  i m p l e m e n t e d  b y  t h e  s e c r e t a r i e s  o f  i n t e r i o r  a n d
a g r i c u l t u r e  u n l e s s  t h e  s t a t e  e n a c t e d  l a w s  o f  g e n e r a l  
a p p l i c a b i l i t y  a f f o r d i n g  t h e  s am e  p r i o r i t y .  I n  1 9 8 2 ,  t h e  
B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  Game j o i n t l y  a d o p t e d  
r e g u l a t i o n s  e s t a b l i s h i n g  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s .  I n  t h e  1 9 8 2  g e n e r a l  e l e c t i o n ,  t h e  v o t e r s  o f  t h e  
s t a t e  o v e r w h e l m i n g l y  s u p p o r t e d  t h a t  s u b s i s t e n c e  p r e f e r e n c e  
b y  d e f e a t i n g  a n  i n i t i a t i v e  t h a t  w o u l d  h a v e  r e p e a l e d  s t a t e  
s u b s i s t e n c e  l a w s .  F i n a l l y ,  i n  1 9 8 6 ,  t h e  l e g i s l a t u r e
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e s t a b l i s h e d  a s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s  i n  
s t a t e  s t a t u t e s .

A l t h o u g h  i t  h a s  b e e n  b o t h  s t a t e  a n d  f e d e r a l  p o l i c y  f o r  m o r e  
t h a n  a  d e c a d e ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  i n  t h e  
M c D o w e l l  c a s e  t h a t  a s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  I n  s u b s e q u e n t  
p r o c e e d i n g s  i n  t h a t  c a s e ,  t h e  s u p e r i o r  c o u r t  r e c e n t l y  r u l e d  
t h a t  t h e  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o v e r  s p o r t  a n d  
c o m m e r c i a l  u s e s  r e m a i n s  a  p a r t  o f  s t a t e  l a w ,  b u t  o n l y  t h o s e  
i n d i v i d u a l  A l a s k a n s  w i t h  a  p r i o r  h i s t o r y  o f  s u b s i s t e n c e  u s e  
a r e  e l i g i b l e  t o  p a r t i c i p a t e .

T h i s  p u t s  t h e  s t a t e  i n  an  i n t o l e r a b l e  p o s i t i o n .  U n d e r  
e x i s t i n g  s t a t e  l a w ,  a s  i n t e r p r e t e d  b y  t h e  c o u r t ,  o n l y  a  
s e l e c t  f ew  A l a s k a n s  w i l l  b e  e l i g i b l e  t o  p a r t i c i p a t e  i n  
s u b s i s t e n c e ,  a n d  t h e y  w i l l  h a v e  a  p r e f e r e n c e  o v e r  a l l  o t h e r  
A l a s k a n s .  D e t e r m i n i n g  w h o  t h e  l u c k y  f ew  a r e  w i l l  b e  
i n c r e d i b l y  i n t r u s i v e  a n d  b u r d e n s o m e  t o  t h e  r e s i d e n t s  o f  
r u r a l  v i l l a g e s  —  t h o s e  A l a s k a n s  who  e v e r y o n e  a g r e e s  a r e  
m o s t  r e l i a n t  o n  t h e  r e s o u r c e s .  I t  w i l l  r e q u i r e  a  
s u b s t a n t i a l  a n d  e x p e n s i v e  s t a t e  b u r e a u c r a c y .

I n  many w a y s ,  h o w e v e r ,  i t  w i l l  n o t  s u b s t a n t i a l l y  c h a n g e  t h e  
p r e - M c D o w e l l  a l l o c a t i o n  o f  f i s h  a n d  w i l d l i f e  a s  a p r a c t i c a l  
m a t t e r ,  e x c e p t  o n  t h e  K e n a i  P e n i n s u l a  w i t h  r e s p e c t  t o  s a l m o n .  
T h e  s u p e r i o r  c o u r t  r u l e d  t h a t  t h e  " t i e r  tw o "  c r i t e r i a  u s e d  t o  
f u r t h e r  a l l o c a t e  s u b s i s t e n c e  r e s o u r c e s  among  q u a l i f y i n g  
s u b s i s t e n c e  u s e r s ,  i n c l u d i n g  t h e  l o c a l  r e s i d e n c y  c o m p o n e n t ,  
i s  c o n s t i t u t i o n a l l y  v a l i d .  A s  a  c o n s e q u e n c e ,  w t ; n  game  
r e s o u r c e s  a r e  i n s u f f i c i e n t  t o  s u p p l y  t h e  n e e d s  o f  a l l  
s u b s i s t e n c e  u s e r s  ( a s  i s  t h e  c a s e  w i t h  t h e  N e l c h i n a  c a r i b o u  
h e r d ) ,  l o c a l  r e s i d e n t s  w i l l  s t i l l  h a v e  a p r e f e r e n c e .  I n  
o t h e r  a r e a s  o f  t h e  s t a t e ,  s u b s i s t e n c e  s e a s o n s  f o r  l o c a l  
r e s i d e n t s  a r e ,  i n  m o s t  c a s e s ,  t h e  s ame  a s  t h e  g e n e r a l  
h u n t i n g  s e a s o n s  i n  w h i c h  a l l  A l a s k a n s  may p a r t i c i p a t e .  On 
t h e  K e n a i  P e n i n s u l a ,  on  t h e  o t h e r  h a n d ,  t h o s e  w i t h  a  
h i s t o r y  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  
s a lm o n  w i l l  h a v e  a  s t a t u t o r y  p r e f e r e n c e  o v e r  c o m m e r c i a l  a n d  
s p o r t  u s e r s ,  p o t e n t i a l l y  r e s u l t i n g  i n  a d r a m a t i c  
r e a l l o c a t i o n  o f  t h o s e  r e s o u r c e s  i n  t h a t  a r e a .

On f e d e r a l  l a n d ,  i n  t h e  m e a n t i m e ,  t h e  f e d e r a l  g o v e r n m e n t  
w i l l  t a k e  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  t o  t h e  
e x t e n t  n e c e s s a r y  t o  g i v e  r u r a l  r e s i d e n t s  a s u b s i s t e n c e  
p r e f e r e n c e ,  a s  r e q u i r e d  b y  A N IL C A .  T h i s  d u a l  m an a g e m e n t  
r e g i m e  w i l l  p r o v e  aw kw a r d  a t  b e s t ;  a t  w o r s t ,  i t  c o u l d  
s e r i o u s l y  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  o f  f i s h  a n d  
w i l d l i f e  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  c o o r d i n a t i n g  b e t w e e n  
tw o  s e t s  o f  m a n a g e r s  w i t h  t w o  d i f f e r e n t  m a n d a t e s .

I n  my v i e w ,  a n y  a d v a n t a g e s  t h a t  m i g h t  r e s u l t  f r o m  t h e  
s t a t u s  q u o  a r e  g r e a t l y  o u t w t i g h e d  b y  t h e  d i s a d v a n t a g e s  o f
( 1 )  t h e  b u r d e n s o m e  a n d  i n t r u s i v e  ( a n d  e x p e n s i v e )
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a d m i n i s t r a t i v e  p r o c e s s  t h a t  w i l l  h a v e  t o  b e  e s t a b l i s h e d ,
( 2 )  f e d e r a l  m a n a g e m e n t  o n  f e d e r a l  l a n d ,  a n d  ( 3 )  t h e  
p o t e n t i a l l y  d r a m a t i c  r e a l l o c a t i o n  o f  f i s h  on  t h e  K e n a i  
P e n i n s u l a .  T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  am endm en t  I  am
p r o p o s i n g  w i l l  r e e s t a b l i s h  t h e  p r e - M c D o w e l l  s t a t e  p o l i c y  o f
g r a n t i n g  r u r a l  r e s i d e n t s  a  s u b s i s t e n c e  p r e f e r e n c e  a n d
e n a b l e  t h e  s t a t e  t o  r e t a i n  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
s t a t e w i d e .  S h o u l d  i t  c h o o s e  t o  d o  s o ,  t h e  l e g i s l a t u r e  
c o u l d  e s t a b l i s h  a  m a n a g e m e n t  r e g i m e  f o r  f e d e r a l  l a n d  
d i f f e r e n t  f r o m  t h a t  f o r  s t a t e  a n d  p r i v a t e  l a n d .  I f  i t  d i d  
s o ,  h o w e v e r ,  m a n a g e m e n t  w o u l d  r e m a i n  i n  s t a t e  h a n d s  a n d  
e l i m i n a t e  t h e  c o n f u s i o n  a n d  c o o r d i n a t i o n  p r o b l e m s  o f  h a v i n g  
tw o  s e t s  o f  m a n a g e r s .  M o s t  i m p o r t a n t l y ,  p a s s a g e  o f  t h e
r e s o l u t i o n  w i l l  l e a v e  t h e  f i n a l  d e c i s i o n  on  t h i s  i m p o r t a n t  
i s s u e  t o  t h e  p e o p l e  o f  t h e  s t a t e ,  t h e  o n e s  m o s t  d i r e c t l y  
a f f e c t e d  b y  i t .

S e c t i o n  1 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  new s e c t i o n  
t o  a r t .  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " n a t u r a l  
r e s o u r c e s " )  t o  a u t h o r i z e  ( 1 )  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  
r u r a l  r e s i d e n t s ;  a n d  ( 2 )  t h e  a l l o c a t i o n  o f  f i s h  a n d  
w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o n  t h e  b a s i s  o f  l o c a l  o r  
c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ,  
a n d  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  a  f i s h  o r  gam e  
p o p u l a t i o n  a s  a  m a i n s t a y  o f  l i v e l i h o o d .  T h i s  w o u l d  g i v e  
t h e  l e g i s l a t u r e  c l e a r  c o n s t i t u t i o n a l  a u t h o r i t y  t o  p a s s  l a w s  
t h a t  a r e  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  A N ILC A .

S e c t i o n  2 o f  t h e  j o i n t  r e s o l u t i o n  v a l i d a t e s ,  r a t i f i e s ,  a n d  
r e i n s t a t e s  t h o s e  p r o v i s i o n s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  l a w s  
h e l d  i n v a l i d  a s  a  r e s u l t  o f  t h e  M c D o w e l l  d e c i s i o n .  C a s e  
l a w  f r o m  t h i s  a n d  o t h e r  j u r i s d i c t i o n s  m a k e s  c l e a r  t h a t  an  
am en dm en t  w i l l  h a v e  r e t r o a c t i v e  e f f e c t  i f  s u c h  an  i n t e n t  i s  
c l e a r l y  e x p r e s s e d ,  a s  h e r e .  S e e , e . g . ,  M a t t h e w s  v .
Q u i n t o n , 3 6 2  P . 2 d  9 3 2 ,  9 3 8 - 3 9  ( A l a s k a  1 9 6 1 ) .  By  r a t i f y i n g  
a n d  r e i n s t a t i n g  t h e  p r o v i s i o n s  o f  t h e  1 9 8 6  l aw  t h a t  a r e  
c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  t h e  s t a t e  w o u l d  b e  b a c k  i n  t h e  
s ame  p o s i t i o n  i t  w a s  i n  b e f o r e  t h e  M c D o w e l l  d e c i s i o n ,  b u t  
w i t h  t h e  c e r t a i n t y  t h a t  t h e  p r o v i s i o n s  o f  t h e  s t a t e ' s  
s u b s i s t e n c e  l a w s  a r e  c o n s t i t u t i o n a l  u n d e r  t h e  A l a s k a
C o n s t i t u t i o n .

S e c t i o n  3 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  new s e c t i o n
t o  a r t .  XV o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " t r a n s i t i o n a l
m e a s u r e s " ) , p r o v i d i n g  t h a t  t h e  s u b s i s t e n c e  am endm en t  t o  
a r t .  V I I I  p r o p o s e d  i n  s e c .  1 o f  t h e  j o i n t  r e s o l u t i o n  
b e c o m e s  e f f e c t i v e  i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e  
e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r n o r ,  a n d  n o t  t h e  
n o r m a l  3 0  d a y s  a f t e r  t h a t  c e r t i f i c a t i o n  a s  p r o v i d e d  i n  a r t .  
X I I I ,  s e c .  1 .  T h e  s o o n e r  t h e  am e n d m en t  b e c o m e s  e f f e c t i v e ,  
t h e  s o o n e r  t h e  s t a t e  w i l l  b e  a b l e  t o  t a k e  t h e  m a n a g e m e n t  o f  
f i s h  a n d  w i l d l i f e  o n  f e d e r a l  l a n d  b a c k  f r o m  t h e  f e d e r a l  
g o v e r n m e n t .  I t  a l s o  p r o v i d e s  t h a t  r e t e n t i o n  o f  t h e
s u b s i s t e n c e  am en dm en t  w i l l  b e  p l a c e d  o n  t h e  b a l l o t  i n  t h e
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g e n e r a l  e l e c t i o n  i n  1 9 9 4 .  T h i s  w i l l  g i v e  t h e  p e o p l e  o f  t h e
s t a t e  a  s e c o n d  o p p o r t u n i t y  t o  s p e a k  o n  t h i s  i s s u e .  I f  t h e
am en dm en t  i s  r e j e c t e d  b y  a  m a j o r i t y  o f  t h o s e  v o t i n g  i n
1 9 9 4 ,  i t  w i l l  b e  r e p e a l e d .

S e c t i o n  4 o f  t h e  j o i n t  r e s o l u t i o n  i s ,  e s s e n t i a l l y ,  s t a n d a r d  
l a n g u a g e  d i r e c t i n g  t h e  l i e u t e n a n t  g o v e r n o r  t o  p l a c e  t h e  
p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t s ,  i n c l u d i n g  t h e  s t a t e m e n t  
o f  e f f e c t ,  b e f o r e  t h e  v o t e r s  i n  a  s i n g l e  b a l l o t  p r o p o s i t i o n  
a t  t h e  n e x t  g e n e r a l  e l e c t i o n .

T h e  b i l l  w o u l d  e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  t o  
r e v i e w  a l l  a s p e c t s  o f  s t a t e  a n d  f e d e r a l  l a w s  r e l a t i n g  t o  
s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  an d  t h e  
i m p l e m e n t a t i o n  o f  t h o s e  l a w s .  I t  w o u l d  b e  made up  o f  n i n e  
m e m b e r s ,  i n c l u d i n g  m em be r s  f r o m  t h e  B o a r d  o f  F i s h e r i e s  o r  
B o a r d  o f  G am e ,  f r o m  t h e  R e g i o n a l  C o u n c i l  S y s t e m ,  a n d  f r o m  
o r g a n i z a t i o n s  r e p r e s e n t i n g  A l a s k a  N a t i v e s ,  s p o r t s m e n ,  a n d  
c o m m e r c i a l  f i s h i n g  i n t e r e s t s ,  a n d  f o u r  p u b l i c  m e m b e r s .  
B e t w e e n  now a n d  t h e  s e c o n d  v o t e  o f  t h e  p e o p l e ,  i n  1 9 9 4 ,  t h e  
S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  w o u l d  p r o v i d e  a f o r u m  t o  
b r i n g  t o g e t h e r  a l l  s e g m e n t s  o f  t h e  A l a s k a  p o p u l a t i o n  t o  
c o n s i d e r  t h i s  i s s u e  a n d  t o  m ak e  r e c o m m e n d a t i o n s  t o  t h e  
g o v e r n o r  a n d  t h e  l e g i s l a t u r e  r e g a r d i n g  any  n e c e s s a r y  
c h a n g e s  t o  s t a t e  o r  f e d e r a l  l a w .

S e c t i o n  5 o f  t h e  b i l l  r e p e a l s  a n d  r e e n a c t s  t h e  c u r r e n t  
s t a t u t o r y  d e f i n i t i o n  o f  " r u r a l  a r e a , "  t o  a u t h o r i z e  t h e  
B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  Game j o i n t l y  t o  d e f i n e  
t h a t  t e r m  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .  I n  K e n a i t z e  
I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 8 6 0  F . 2 d  3 1 2  ( 9 t h  C i r .  
1 9 8 9 )  , t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  
C i r c u i t  h e l d  t h a t  t h e  c u r r e n t  s t a t e  d e f i n i t i o n  o f  " r u r a l  
a r e a "  i s  i n c o n s i s t e n t  w i t h  A N IL C A .  S o  l o n g  a s  t h a t  
d e f i n i t i o n  r e m a i n s  i n c o n s i s t e n t  w i t h  A N IL C A ,  t h a t  f e d e r a l  
l a w  r e q u i r e s  f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  
f e d e r a l  l a n d .  B y  a u t h o r i z i n g  t h e  j o i n t  b o a r d s  t o  d e f i n e  
" r u r a l  a r e a "  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t h e  s t a t e  w i l l  
h a v e  t h e  n e c e s s a r y  f l e x i b i l i t y  t o  a d o p t  a d e f i n i t i o n  t h a t  
i s  c o n s i s t e n t  w i t h  A N ILCA  a n d  t h e r e b y  r e t a i n  s t a t e  
m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  a l l  l a n d  i n  t h e  s t a t e .

T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  am en dm en t  t h a t  I  am 
p r o p o s i n g  w o u l d  g i v e  c o n s t i t u t i o n a l  r e c o g n i t i o n  t o  w h a t  h a s  
b e e n  s t a t e  p o l i c y  f o r  m o r e  t h a n  a  d e c a d e :  r e s i d e n t s  o f
r u r a l  a r e a s ,  t h o s e  m o s t  d e p e n d e n t  on  f i s h  an d  w i l d l i f e  
r e s o u r c e s ,  s h o u l d  h a v e  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  
t h o s e  r e s o u r c e s  o v e r  o t h e r  u s e s .  I t  w o u l d  e n a b l e  t h e  
l e g i s l a t u r e  t o  o n c e  a g a i n  i m p l e m e n t  t h a t  p o l i c y  a n d ,  i n  
d o i n g  s o ,  r e t a i n  s t a t e  m a n a g e m e n t  o f  f i s h  an d  w i l d l i f e  
t h r o u g h o u t  t h e  s t a t e .  E s t a b l i s h i n g  t h e  S u b s i s t e n c e  R e v i e w  
C o m m i s s i o n  w o u l d  e n s u r e  t h a t  t h e r e  i s  a f o r u m  t o  c o n t i n u e  
d i s c u s s i o n  o f  t h i s  i s s u e  a n d  t o  m ak e  r e c o m m e n d a t i o n s  f o r  a n y  
n e c e s s a r y  c h a n g e s  i n  f e d e r a l  l a w .  M o s t  i m p o r t a n t l y ,  i t



T h e  H o n o r a b l e  T i m  K e l l y P a g e  5

# w i l l  e n a b l e  t h e  p e o p l e  o f  t h e  s t a t e  —  t h o s e  m o s t  a f f e c t e d  
t o  m ak e  t h e i r  w i l l  k n ow n  t h r o u g h  t h e i r  v o t e  a t  t h e  

g e n e r a l  e l e c t i o n  t h i s  y e a r ,  t h r o u g h  t h e  c o m m i s s i o n ,  and  
t h r o u g h  t h e i r  v o t e  a g a i n  i n  1 9 9 4 .

I  u r g e  y o u r  p r o m p t  a n d  f a v o r a t h e s e  p r o p o s a l s .
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6-2487H

BY SEN. STURGULEWSKI 

I IN THE SENATE

SENATE JO INT RESOLUTION NO. % ^

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

P r o p o s i n g  an  amendment t o  th e  C o n s t i t u ­
t i o n  o f  t h e  S t a t e  o f  A la sk a  r e l a t i n g  to  
s u b s i s t e n c e  u s e s  o f  f i s h  and w i l d l i f e ;  

and  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e  f o r  
t h e  amendment.

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  i s  
am ended by  a d d i n g  a  new s e c t i o n  t o  r e a d :

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. C o n s i s t e n t  
w i t h  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  t h e  l e g i s l a t u r e  may g r a n t  a  p r e f ­

e r e n c e  t o  a n d  among r e s i d e n t s  o f  r u r a l  a r e a s  o f  t h e  S t a t e  f o r  t h e  
t a k i n g  o f  f i s h  and w i l d l i f e  f o r  s u b s i s t e n c e  u s e s .

* S e c .  2. I n  a d d i t i o n  t o  a u t h o r i z i n g  t h e  l e g i s l a t u r e  t o  e n a c t  l aw s  
| r e l a t i n g  t o  g r a n t i n g  a p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s ,  t h e  i n t e n t  o f  t h e

| amendment p r o p o s e d  by  t h i s  r e s o l u t i o n  i s  t oI
( 1 ) v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  s t a t e  s u b s i s t e n c e  l a w s ,  

i n c l u d i n g  p r o v i s i o n s  o f  ch. 52, SLA 1986, t h a t  a r e  c o n s i s t e n t  w i th  f e d e r a l  
l aw s  r e l a t i n g  t o  s u b s i s t e n c e  u s e s ;  and

(2 ) a l l o w  t h e  s t a t e  t o  r e t a i n  m anagem en t o f  f i s h  and  w i l d l i f e  on 
f e d e r a l  l a n d .

* S e c .  3. The amendment p r o p o s e d  by  t h i s  r e s o l u t i o n ,  and  t h e  i n t e n t  o f  
t h e  amendment a s  s e t  o u t  i n  t h i s  r e s o l u t i o n ,  s h a l l  b e  p l a c e d  b e f o r e  t h e  
v o t e r s  o f  t h e  s t a t e  a s  one b a l l o t  p r o p o s i t i o n  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  
i n  c o n f o rm i t y  w i t h  a r t .  X I I I ,  s e c .  1, C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  
a n d  t h e  e l e c t i o n  law s  o f  th e  s t a t e .
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6-2483E

BY SEN. STURGULEWSKI 

IN THE SENATE
SENATE JOINT RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSION

R e l a t i n g  t o  t h e  s u b s i s t e n c e  p r i o r i t y  
r e q u i r e d  u n d e r  t h e  A l a s k a  N a t io n a l .  
I n t e r e s t  L and s  C o n s e r v a t i o n  A c t .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  C o n s e r v a t i o n  A c t  (ANILCA) 

r e q u i r e s  r u r a l  s u b s i s t e n c e  u s e r s  t o  b e  g i v e n  p r i o r i t y ,  i n  t im e s  o f  s h o r t ­
a g e ,  i n  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  on f e d e r a l  l a n d  i n  A l a s k a ;  an d

WHEREAS ANILCA f u r t h e r  p r o v i d e s  t h a t  t h e  S t a t e  o f  A l a s k a  may r e t a i n  
f i s h  a n d  w i l d l i f e  m anagem en t a u t h o r i t y  on  f e d e r a l  l a n d s  s o  l o n g  a s  i t  
p r o v i d e s  i n  law s  o f  g e n e r a l  a p p l i c a b i l i t y  f o r  a  s t a t e  r u r a l  s u b s i s t e n c e  
p r e f e r e n c e ;  and

WHEREAS ANILCA d o e s  n o t  s p e c i f i c a l l y  d e f i n e  t h e  t e rm  " r u r a l "  a n d  o t h e r  

k e y  s t a t u t o r y  t e rm s ;  a nd
WHEREAS t h e  l a c k  o f  s u c h  s p e c i f i c  d e f i n i t i o n s  h a s  r e s u l t e d  i n  c o n ­

f l i c t i n g  c o u r t  a n d  a d m i n i s t r a t i v e  d e c i s i o n s  on t h e  im p l e m e n t a t i o n  o f  t h e  
s u b s i s t e n c e  p r i o r i t y  i n  A l a s k a ;  a n d

WHEREAS t h e s e  c o n f l i c t i n g  d e c i s i o n s  h a v e  s e r i o u s l y  h am p e r e d  t h e  a b i l ­
i t y  o f  t h e  s t a t e  t o  e f f e c t i v e l y  m anage  A l a s k a ' s  f i s h  a n d  w i l d l i f e  a n d  h a s  
e x a c e r b a t e d  c o n f l i c t s  o v e r  t h e  s u b s i s t e n c e  p r i o r i t y ;  a n d

WHEREAS o t h e r  f e d e r a l  l aw s  a f f e c t i n g  s t a t e  f i s h  a n d  w i l d l i f e  m an ag e ­
m en t  a c r o s s  t h e  n a t i o n  a l s o  i n c l u d e  k e y  t e rm s  t h a t  a r e  n o t  s p e c i f i c a l l y  
d e f i n e d ;  and

WHEREAS t h e r e  i s  a  c l e a r  n e e d  t o  r e s o l v e  t h e  u n c e r t a i n t y  c a u s e d  by 
t h i s  l a c k  o f  s p e c i f i c i t y  i n  f e d e r a l  law  and  a l l o w  A l a s k a  a n d  o t h e r  s t a t e s  
t o  im p lem en t  f e d e r a l  s t a n d a r d s  i n  a way t h a t  r e c o g n i z e s  u n i q u e  l o c a l
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c o n c e r n s  a n d  c o n d i t i o n s ;

BE I T  RESOLVED b y  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  t h e  U n i t e d  S t a t e s  

C o n g r e s s  i s  r e s p e c t f u l l y  r e q u e s t e d  t o  p r o v i d e  t h a t  t e r m s  n o t  s p e c i f i c a l l y  

d e f i n e d  i n  f e d e r a l  l a w s ,  s u c h  a s  t h e  s u b s i s t e n c e  p r i o r i t y  c o n t a i n e d  i n  

ANILCA, d e a l i n g  w i t h  s t a t e  f i s h  a n d  w i l d l i f e  m a n a g e m e n t  s h a l l  b e  d e f i n e d  b y  

r e f e r e n c e  t o  d e f i n i t i o n s  f o u n d  i n  t h e  l a w s  o f  a f f e c t e d  s t a t e s .

CO P IES  o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  G e o r g e  B u s h ,  

P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ;  t h e  H o n o r a b l e  D a n  Q u a y l e ,  V i c e - P r e s i d e n t  o f  

t h e  U n i t e d  S t a t e s  a n d  P r e s i d e n t  o f  t h e  U . S .  S e n a t e ;  t h e  H o n o r a b l e  T h o m a s  S .  

F o l e y ,  S p e a k e r  o f  t h e  U . S .  H o u s e  o f  R e p r e s e n t a t i v e s ;  a n d  t o  t h e  H o n o r a b l e  

T e d  S t e v e n s  a n d  t h e  H o n o r a b l e  F r a n k  M u r k o w s k i ,  U . S .  S e n a t o r s ,  a n d  t h e  

H o n o r a b l e  D o n  Y o u n g ,  U . S .  R e p r e s e n t a t i v e ,  m e m b e r s  o f  t h e  A l a s k a  d e l e g a t i o n  

i n  C o n g r e s s .
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1

I IN THE SENATE
2i SENATE BILL NO.
3 I IN THE LEGISLATURE OF THE STATE OF ALASKAII
4 SIXTEENTH LEGISLATURE - FIRST SPECIAL SESSIONi[
5 ! A BILL
6 For an Act en t i t le d :  "An Act re la t in g  to subsistence uses of f ish  and
7 w i ld l i f e  and crea ting the Subsistence Review
8 Commission; and providing for an e f fec t iv e  date."
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:>1

10 * Section 1. The Subsistence Review Commission is  es tablished.
11 * Sec. 2. The Subsistence Review Commission sha l l  review a l l  aspects of
12 s ta te  and federa l laws r e la t in g  to subsistence uses of f ish , w ild l i fe ,  and
13 other n a tu ra l resources, and the implementation of those laws, including
14 the e f fe c ts  of Alaskans' use of and s ta te  management of, f ish  and w ild l i fe .
15 This review must include an examination ofI!
>6li (1) what subsistence is  and who should qualify as a subsistence user;i!
17 (2) the most appropria te way to provide for subsistence in Alaska;

!l,8:j (3) what a subsistence p r io r i t y  is  and how i t  should be implemented;
'9!j (4) what con s t i tu te s  "customary trade and b a r te r "  as those terms are

i201; used in fede ra l and s t a t e  subsistence laws, the po ten t ia l  fo r increases in
21 the sale of subsistence harvests, and the re su l t in g  impact on other users
22 under those provisions;
231! (5) the ro les  of the Board of F isheries, Board of Game, and the

||
24 tj regional councils and advisory committees in  enabling loca l users to par- 
25: t i c ip a te  in  the decision-making process with respec t to loca l resources and

i!26|j in bringing local concerns to the a t te n t io n  of the boards; and
27, (6) what changes, i f  any there should be in s ta te  and federal laws
28; re la t in g  to subsistence uses of f ish ,  w ild l i fe ,  and other na tu ra l renewable

B Y  T H E  R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R
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1 * Sec. 3. The Subsistence Review Commission sha l l  repo rt i t s  findings
2 and any recommendations for needed changes to the governor and the legis-
3 la tu re  no la te r  than January 15, 1993.
4 * Sec. 4. (a) The Subsistence Review Commission consis ts  of nine
s members appointed by the governor, to include
6 (1) a represen ta tive of each of the following:
7 (A) the Board of F isheries or the Board of Game,
8 (B) the Fish and Game regional council system,
9 (C) organizations representing

10 (i) Alaska Natives,
11 (ii) sportsmen's groups and
12 ( i i i)  commercial fish ing in te re s ts ,  and
13 (2) four public members.
14 (b) A majority of the commission con s t i tu te s  a quorum for conducting
15 o f f i c i a l  business of the commission.
16 (c) The governor may appoint add itiona l non-voting, ex-officio
17 members representing s ta te  and federal agencies.
18i (d) Members of the commission who are not s ta te  or federa l employees

are e n t i t l e d  to tran spo rta t ion  and per diem expenses as provided in' AS AS 
39.20.180.

* Sec. 5. AS 16.05.940(26) i s  repealed and reenacted to read:
(26) " ru ra l  area" has the meaning s ta ted  in regu la tions adopted 

under the Administrative Procedure Act (AS 44.62) by the Board of 
24: F isheries and the Board of Game, meeting jo in t ly  under AS 16.05.315j
25'! * Sec. 6. Sections 1 - 4 of th is  Act are repealed upon the f i l i n g  of
261|the Subsistence Review Commission's report with the governor and the legis-
2711 la tu re  as provided in sec. 3 of th is  Act.I
2 8 * Sec. 7. Sections 1 - 4  and 6 of th is  Act take e f fe c t  immediately
29'under AS 01.10.070(c).
& - 2 -

•I



i * Sec. 6. Section 5 c f  th is  Act takes e f fe c t  upon approval by the 
1 voters in the 1990 general e lec tion  of a con s t i tu t ion a l  amendment re la ting
i3 to a subsistence preference.
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T h e  H o n o r a b l e  T i m  K e l l y  
P r e s i d e n t  o f  t h e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V 
J u n e a u ,  AK 99811

D e a r  M r .  P r e s i d e n t :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I I ,  s e c .  9 ,  a n d  a r t .  I l l ,  s e c s .  
17 a n d  18,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  I  am t r a n s m i t t i n g  a  
j o i n t  r e s o l u t i o n  t h a t  w o u l d  (1) a m e n d  t h e  A l a s k a  
C o n s t i t u t i o n  t o  a u t h o r i z e  t h e  l e g i s l a t u r e  t o  g i v e  r u r a l  
r e s i d e n t s  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  
w i l d l i f e ?  (2) v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  t h e  
p r o v i s i o n s  o f  c u r r e n t  s t a t e  s t a t u t e s  r e l a t i n g  t o  
s u b s i s t e n c e  t h a t  h a v e  b e e n  h e l d  u n c o n s t i t u t i o n a l  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  M c D o w e l l  v .  S t a t e ,  785 P .  2d  1 
( A l a s k a  1 9 8 9 ) ;  (3) m a k e  t h e  s u b s i s t e n c e  a m e n d m e n t  e f f e c t i v e  
i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  b y  t h e  l i e u t e n a n t  g o v e r n o r  
o f  t h e  r e s u l t s  o f  t h e  e l e c t i o n  a t  w h i c h  t h e  a m e n d m e n t  w i l l  
b e  p u t  b e f o r e  t h e  p e o p l e ;  a n d  (4) p r o v i d e  f o r  a  s e c o n d  v o t e  
b y  t h e  p e o p l e  a t  t h e  1994 g e n e r a l  e l e c t i o n .  U n d e r  t h a t  
s a m e  a u t h o r i t y ,  I  a l s o  am t r a n s m i t t i n g  a  b i l l  t h a t  w o u l d  
e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  a n d  a m e n d  t h e  
d e f i n i t i o n  o f  t h e  t e r m  " r u r a l  a r e a "  i n  c u r r e n t  s t a t u t e  t o  
a u t h o r i z e  t h e  B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  G am e  t o  
d e f i n e  i t  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .

I n  1978 ,  t h e  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h a t  s u b s i s t e n c e  
—  i . e . ,  t h e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  f o r  p e r s o n a l
c o n s u m p t i o n  a n d  u s e  —  s h o u l d  h a v e  a  p r e f e r e n c e  o v e r  s p o r t  
a n d  c o m m e r c i a l  u s e s  o f  f i s h  a n d  w i l d l i f e .  I n  T i t l e  V I I I  o f  
t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d  C o n s e r v a t i o n  A c t  
(ANILCA),  P . L .  96 —  48 7 ,  94 S t a t .  2371 ,  2422 ( 1 9 8 0 ) ,  t h e  
U n i t e d  S t a t e s  C o n g r e s s  e s t a b l i s h e d  a  p r i o r i t y  f o r  r u r a l  
r e s i d e n t s  o n  f e d e r a l  l a n d ,  a n d  p r o v i d e d  t h a t  t h e  p r i o r i t y  
w o u l d  b e  i m p l e m e n t e d  b y  t h e  s e c r e t a r i e s  o f  i n t e r i o r  a n d  
a g r i c u l t u r e  u n l e s s  t h e  s t a t e  e n a c t e d  l a w s  o f  g e n e r a l  
a p p l i c a b i l i t y  a f f o r d i n g  t h e  s a m e  p r i o r i t y .  I n  1 9 82 ,  t h e  
B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  Game  j o i n t l y  a d o p t e d  
r e g u l a t i o n s  e s t a b l i s h i n g  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s .  I n  t h e  1982 g e n e r a l  e l e c t i o n ,  t h e  v o t e r s  o f  t h e  
s t a t e  o v e r w h e l m i n g l y  s u p p o r t e d  t h a t  s u b s i s t e n c e  p r e f e r e n c e  
b y  d e f e a t i n g  a n  i n i t i a t i v e  t h a t  w o u l d  h a v e  r e p e a l e d  s t a t e  
s u b s i s t e n c e  l a w s .  F i n a l l y ,  i n  1986 ,  t h e  l e g i s l a t u r e
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e s t a b l i s h e d  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s  i n  
s t a t e  s t a t u t e s .

A l t h o u g h  i t  h a s  b e e n  b o t h  s t a t e  a n d  f e d e r a l  p o l i c y  f o r  m o r e  
t h a n  a  d e c a d e ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  i n  t h e  
M c D o w e l l  c a s e  t h a t  a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  
r e s i d e n t s  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  I n  s u b s e q u e n t  
p r o c e e d i n g s  i n  t h a t  c a s e ,  t h e  s u p e r i o r  c o u r t  r e c e n t l y  r u l e d  
t h a t  t h e  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o v e r  s p o r t  a n d  
c o m m e r c i a l  u s e s  r e m a i n s  a  p a r t  o f  s t a t e  l a w ,  b u t  o n l y  t h o s e  
i n d i v i d u a l  A l a s k a n s  w i t h  a  p r i o r  h i s t o r y  o f  s u b s i s t e n c e  u s e  
a r e  e l i g i b l e  t o  p a r t i c i p a t e .

T h i s  p u t s  t h e  s t a t e  i n  a n  i n t o l e r a b l e  p o s i t i o n .  U n d e r  
e x i s t i n g  s t a t e  l a w ,  a s  i n t e r p r e t e d  b y  t h e  c o u r t ,  o n l y  a  
s e l e c t  f e w  A l a s k a n s  w i l l  b e  e l i g i b l e  t o  p a r t i c i p a t e  i n  
s u b s i s t e n c e ,  a n d  t h e y  w i l l  h a v e  a  p r e f e r e n c e  o v e r  a l l  o t h e r  
A l a s k a n s .  D e t e r m i n i n g  w h o  t h e  l u c k y  f e w  a r e  w i l l  b e  
i n c r e d i b l y  i n t r u s i v e  a n d  b u r d e n s o m e  t o  t h e  r e s i d e n t s  o f  
r u r a l  v i l l a g e s  —  t h o s e  A l a s k a n s  w h o  e v e r y o n e  a g r e e s  a r e  
m o s t  r e l i a n t  o n  t h e  r e s o u r c e s .  I t  w i l l  r e q u i r e  a  
s u b s t a n t i a l  a n d  e x p e n s i v e  s t a t e  b u r e a u c r a c y .

I n  m a n y  w a y s ,  h o w e v e r ,  i t  w i l l  n o t  s u b s t a n t i a l l y  c h a n g e  t h e  
p r e - M c D o w e l l  a l l o c a t i o n  o f  f i s h  a n d  w i l d l i f e  a s  a  p r a c t i c a l  
m a t t e r ,  e x c e p t  o n  t h e  K e n a i  P e n i n s u l a  w i t h  r e s p e c t  t o  s a l m o n .  
T h e  s u p e r i o r  c o u r t  r u l e d  t h a t  t h e  " t i e r  t w o "  c r i t e r i a  u s e d  t o  
f u r t h e r  a l l o c a t e  s u b s i s t e n c e  r e s o u r c e s  a m o n g  q u a l i f y i n g  
s u b s i s t e n c e  u s e r s ,  i n c l u d i n g  t h e  l o c a l  r e s i d e n c y  c o m p o n e n t ,  
i s  c o n s t i t u t i o n a l l y  v a l i d .  A s  a  c o n s e q u e n c e ,  w h e n  g a m e  
r e s o u r c e s  a r e  i n s u f f i c i e n t  t o  s u p p l y  t h e  n e e d s  o f  a l l
s u b s i s t e n c e  u s e r s  ( a s  i s  t h e  c a s e  w i t h  t h e  N e l c h i n a  c a r i b o u  
h e r d ) , l o c a l  r e s i d e n t s  w i l l  s t i l l  h a v e  a  p r e f e r e n c e .  I n  
o t h e r  a r e a s  o f  t h e  s t a t e ,  s u b s i s t e n c e  s e a s o n s  f o r  l o c a l  
r e s i d e n t s  a r e ,  i n  m o s t  c a s e s ,  t h e  s a m e  a s  t h e  g e n e r a l  
h u n t i n g  s e a s o n s  i n  w h i c h  a l l  A l a s k a n s . m a y  p a r t i c i p a t e .  On 
t h e  K e n a i  P e n i n s u l a ,  o n  t h e  o t h e r  h a n d ,  t h o s e  w i t h  a  
h i s t o r y  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  s u b s i s t e n c e  u s e s  o f  
s a l m o n  w i l l  h a v e  a  s t a t u t o r y  p r e f e r e n c e  o v e r  c o m m e r c i a l  a n d  
s p o r t  u s e r s ,  p o t e n t i a l l y  r e s u l t i n g  i n  a  d r a m a t i c
r e a l l o c a t i o n  o f  t h o s e  r e s o u r c e s  i n  t h a t  a r e a .

On f e d e r a l  l a n d ,  i n  t h e  m e a n t i m e ,  t h e  f e d e r a l  g o v e r n m e n t  
w i l l  t a k e  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  t o  t h e
e x t e n t  n e c e s s a r y  t o  g i v e  r u r a l  r e s i d e n t s  a  s u b s i s t e n c e  
p r e f e r e n c e ,  a s  r e q u i r e d  b y  ANILCA.  T h i s  d u a l  m a n a g e m e n t  
r e g i m e  w i l l  p r o v e  a w k w a r d  a t  b e s t ;  a t  w o r s t ,  i t  c o u l d  
s e r i o u s l y  j e o p a r d i z e  t h e  s u s t a i n e d  y i e l d  o f  f i s h  a n d  
w i l d l i f e  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  c o o r d i n a t i n g  b e t w e e n  
t w o  s e t s  o f  m a n a g e r s  w i t h  t w o  d i f f e r e n t  m a n d a t e s .

I n  my v i e w ,  a n y  a d v a n t a g e s  t h a t  m i g h t  r e s u l t  f r o m  t h e  
s t a t u s  q u o  a r e  g r e a t l y  o u t w e i g h e d  b y  t h e  d i s a d v a n t a g e s  o f
(1) t h e  b u r d e n s o m e  a n d  i n t r u s i v e  ( a n d  e x p e n s i v e )
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a d m i n i s t r a t i v e  p r o c e s s  t h a t  w i l l  h a v e  t o  b e  e s t a b l i s h e d ,
(2) f e d e r a l  m a n a g e m e n t  o n  f e d e r a l  l a n d ,  a n d  (3) t h e  
p o t e n t i a l l y  d r a m a t i c  r e a l l o c a t i o n  o f  f i s h  o n  t h e  K e n a i  
P e n i n s u l a .  T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  a m e n d m e n t  I  am 
p r o p o s i n g  w i l l  r e e s t a b l i s h  t h e  p r e - M c D o w e l l  s t a t e  p o l i c y  o f  
g r a n t i n g  r u r a l  r e s i d e n t s  a  s u b s i s t e n c e  p r e f e r e n c e  a n d  
e n a b l e  t h e  s t a t e  t o  r e t a i n  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
s t a t e w i d e .  S h o u l d  i t  c h o o s e  t o  d o  s o ,  t h e  l e g i s l a t u r e  
c o u l d  e s t a b l i s h  a  m a n a g e m e n t  r e g i m e  f o r  f e d e r a l  l a n d  
d i f f e r e n t  f r o m  t h a t  f o r  s t a t e  a n d  p r i v a t e  l a n d .  I f  i t  d i d  
s o ,  h o w e v e r ,  m a n a g e m e n t  w o u l d  r e m a i n  i n  s t a t e  h a n d s  a n d  
e l i m i n a t e  t h e  c o n f u s i o n  a n d  c o o r d i n a t i o n  p r o b l e m s  o f  h a v i n g  
t w o  s e t s  o f  m a n a g e r s .  M o s t  i m p o r t a n t l y ,  p a s s a g e  o f  t h e  
r e s o l u t i o n  w i l l  l e a v e  t h e  f i n a l  d e c i s i o n  o n  t h i s  i m p o r t a n t  
i s s u e  t o  t h e  p e o p l e  o f  t h e  s t a t e ,  t h e  o n e s  m o s t  d i r e c t l y  
a f f e c t e d  b y  i t .

S e c t i o n  1 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  n e w  s e c t i o n  
t o  a r t .  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " n a t u r a l  
r e s o u r c e s " )  t o  a u t h o r i z e  (1) a  s u b s i s t e n c e  p r e f e r e n c e  f o r  
r u r a l  r e s i d e n t s ;  a n d  (2) t h e  a l l o c a t i o n  o f  f i s h  a n d  
w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o n  t h e  b a s i s  o f  l o c a l  o r  
c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ,  
a n d  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  a  f i s h  o r  g a m e  
p o p u l a t i o n  a s  a  m a i n s t a y  o f  l i v e l i h o o d .  T h i s  w o u l d  g i v e  
t h e  l e g i s l a t u r e  c l e a r  c o n s t i t u t i o n a l  a u t h o r i t y  t o  p a s s  l a w s  
t h a t  a r e  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  ANILCA.

S e c t i o n  2 o f  t h e  j o i n t  r e s o l u t i o n  v a l i d a t e s ,  r a t i f i e s ,  a n d  
r e i n s t a t e s  t h o s e  p r o v i s i o n s  o f  t h e  s t a t e ' s  s u b s i s t e n c e  l a w s  
h e l d  i n v a l i d  a s  a  r e s u l t  o f  t h e  M c D o w e l l  d e c i s i o n .  C a s e  
l a w  f r o m  t h i s  a n d  o t h e r  j u r i s d i c t i o n s  m a k e s  c l e a r  t h a t  a n  
a m e n d m e n t  w i l l  h a v e  r e t r o a c t i v e  e f f e c t  i f  s u c h  a n  i n t e n t  i s  
c l e a r l y  e x p r e s s e d ,  a s  h e r e .  S e e , e . g . ,  M a t t h e w s  v .  
Q u i n t o n , 362 P . 2 d  932 ,  938-39  ( A l a s k a  1961) . By  r a t i f y i n g  
a n d  r e i n s t a t i n g  t h e  p r o v i s i o n s  o f  t h e  1986 l a w  t h a t  a r e  
c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  t h e  s t a t e  w o u l d  b e  b a c k  i n  t h e  
s a m e  p o s i t i o n  i t  w a s  i n  b e f o r e  t h e  M c D o w e l l  d e c i s i o n ,  b u t  
w i t h  t h e  c e r t a i n t y  t h a t  t h e  p r o v i s i o n s  o f  t h e  s t a t e ' s  
s u b s i s t e n c e  l a w s  a r e  ' c o n s t i t u t i o n a l  u n d e r  t h e  A l a s k a  
C o n s t i t u t i o n .

S e c t i o n  3 o f  t h e  j o i n t  r e s o l u t i o n  w o u l d  a d d  a  n e w  s e c t i o n  
t o  a r t .  XV o f  t h e  A l a s k a  C o n s t i t u t i o n  ( " t r a n s i t i o n a l  
m e a s u r e s " ) , p r o v i d i n g  t h a t  t h e  s u b s i s t e n c e  a m e n d m e n t  t o  
a r t .  V I I I  p r o p o s e d  i n  s e c .  1 o f  t h e  j o i n t  r e s o l u t i o n  
b e c o m e s  e f f e c t i v e  i m m e d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e  
e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r n o r ,  a n d  n o t  t h e  
n o r m a l  30 d a y s  a f t e r  t h a t  c e r t i f i c a t i o n  a s  p r o v i d e d  i n  a r t .  
X I I I ,  s e c .  1 .  T h e  s o o n e r  t h e  a m e n d m e n t  b e c o m e s  e f f e c t i v e ,  
t h e  s o o n e r  t h e  s t a t e  w i l l  b e  a b l e  t o  t a k e  t h e  m a n a g e m e n t  o f  
f i s h  a n d  w i l d l i f e  o n  f e d e r a l  l a n d  b a c k  f r o m  t h e  f e d e r a l  
g o v e r n m e n t .  I t  a l s o  p r o v i d e s  t h a t  r e t e n t i o n  o f  t h e  
s u b s i s t e n c e  a m e n d m e n t  w i l l  b e  p l a c e d  o n  t h e  b a l l o t  i n  t h e
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g e n e r a l  e l e c t i o n  i n  1994 .  T h i s  w i l l  g i v e  t h e  p e o p l e  o f  t h e
s t a t e  a  s e c o n d  o p p o r t u n i t y  t o  s p e a k  o n  t h i s  i s s u e .  I f  t h e
a m e n d m e n t  i s  r e j e c t e d  b y  a  m a j o r i t y  o f  t h o s e  v o t i n g  i n
1994 ,  i t  w i l l  b e  r e p e a l e d .

S e c t i o n  4 o f  t h e  j o i n t  r e s o l u t i o n  i s ,  e s s e n t i a l l y ,  s t a n d a r d  
l a n g u a g e  d i r e c t i n g  t h e  l i e u t e n a n t  g o v e r n o r  t o  p l a c e  t h e  
p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t s ,  i n c l u d i n g  t h e  s t a t e m e n t  
o f  e f f e c t ,  b e f o r e  t h e  v o t e r s  i n  a  s i n g l e  b a l l o t  p r o p o s i t i o n  
a t  t h e  n e x t  g e n e r a l  e l e c t i o n .

T h e  b i l l  w o u l d  e s t a b l i s h  a  S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  t o  
r e v i e w  a l l  a s p e c t s  o f  s t a t e  a n d  f e d e r a l  l a w s  r e l a t i n g  t o  
s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  a n d  t h e
i m p l e m e n t a t i o n  o f  t h o s e  l a w s .  I t  w o u l d  b e  m a d e  u p  o f  n i n e  
m e m b e r s ,  i n c l u d i n g  m e m b e r s  f r o m  t h e  B o a r d  o f  F i s h e r i e s  o r  
B o a r d  o f  G am e ,  c r o m  t h e  R e g i o n a l  C o u n c i l  S y s t e m ,  a n d  f r o m  
o r g a n i z a t i o n s  r e p r e s e n t i n g  A l a s k a  N a t i v e s ,  s p o r t s m e n ,  a n d  
c o m m e r c i a l  f i s h i n g  i n t e r e s t s ,  a n d  f o u r  p u b l i c  m e m b e r s .  
B e t w e e n  n ow  a n d  t h e  s e c o n d  v o t e  o f  t h e  p e o p l e ,  i n  1 9 9 4 ,  t h e  
S u b s i s t e n c e  R e v i e w  C o m m i s s i o n  w o u l d  p r o v i d e  a  f o r u m  t o
b r i n g  t o g e t h e r  a l l  s e g m e n t s  o f  t h e  A l a s k a  p o p u l a t i o n  t o  
c o n s i d e r  t h i s  i s s u e  a n d  t o  m a k e  r e c o m m e n d a t i o n s  t o  t h e  
g o v e r n o r  a n d  t h e  l e g i s l a t u r e  r e g a r d i n g  a n y  n e c e s s a r y  
c h a n g e s  t o  s t a t e  o r  f e d e r a l  l a w .

S e c t i o n  5 o f  t h e  b i l l  r e p e a l s  a n d  r e e n a c t s  t h e  c u r r e n t  
s t a t u t o r y  d e f i n i t i o n  o f  " r u r a l  a r e a , "  t o  a u t h o r i z e  t h e  
B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G ame  j o i n t l y  t o  d e f i n e  
t h a t  t e r m  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s .  I n  K e n a i t z e  
I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 860 F . 2 d  312 ( 9 t h  c i r . 
1 9 8 9 ) ,  t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  
C i r c u i t  h e l d  t h a t  t h e  c u r r e n t  s t a t e  d e f i n i t i o n  o f  " r u r a l  
a r e a "  i s  i n c o n s i s t e n t  w i t h  ANILCA.  S o  l o n g  a s  t h a t  
d e f i n i t i o n  r e m a i n s  i n c o n s i s t e n t  w i t h  ANILCA , t h a t  f e d e r a l  
l a w  r e q u i r e s  f e d e r a l  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  
f e d e r a l  l a n d .  By  a u t h o r i z i n g  t h e  j o i n t  b o a r d s  t o  d e f i n e  
" r u r a l  a r e a "  i n  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t h e  s t a t e  w i l l
h a v e  t h e  n e c e s s a r y  f l e x i b i l i t y  t o  a d o p t  a  d e f i n i t i o n  t h a t
i s  c o n s i s t e n t  w i t h  ANILCA a n d  t h e r e b y  r e t a i n  s t a t e  
m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  a l l  l a n d  i n  t h e  s t a t e .

T h e  s u b s i s t e n c e  c o n s t i t u t i o n a l  a m e n d m e n t  t h a t  I  am 
p r o p o s i n g  w o u l d  g i v e  c o n s t i t u t i o n a l  r e c o g n i t i o n  t o  w h a t  h a s  
b e e n  s t a t e  p o l i c y  f o r  m o r e  t h a n  a  d e c a d e :  r e s i d e n t s  o f
r u r a l  a r e a s ,  t h o s e  m o s t  d e p e n d e n t  o n  f i s h  a n d  w i l d l i f e  
r e s o u r c e s ,  s h o u l d  h a v e  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o f  
t h o s e  r e s o u r c e s  o v e r  o t h e r  u s e s .  I t  w o u l d  e n a b l e  t h e  
l e g i s l a t u r e  t o  o n c e  a g a i n  i m p l e m e n t  t h a t  p o l i c y  a n d ,  i n  
d o i n g  s o ,  r e t a i n  s t a t e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
t h r o u g h o u t  t h e  s t a t e .  E s t a b l i s h i n g  t h e  S u b s i s t e n c e  R e v i e w  
C o m m i s s i o n  w o u l d  e n s u r e  t h a t  t h e r e  i s  a  f o r u m  t o  c o n t i n u e  
d i s c u s s i o n  o f  t h i s  i s s u e  a n d  t o  m a k e  r e c o m m e n d a t i o n s  f o r  a n y  
n e c e s s a r y  c h a n g e s  i n  f e d e r a l  l a w .  M o s t  i m p o r t a n t l y ,  i t
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w i l l  e n a b l e  t h e  p e o p l e  o f  t h e  s t a t e  -- t h o s e  m o s t  a f f e c t e d  
—  t o  m a k e  t h e i r  w i l l  k n o w n  t h r o u g h  t h e i r  v o t e  a t  t h e  
g e n e r a l  e l e c t i o n  t h i s  y e a r ,  t h r o u g h  t h e  c o m m i s s i o n ,  a n d  
t h r o u g h  t h e i r  v o t e  a g a i n  i n  1994 .

I  u r g e  y o u r  p r o m p t  a n d  t h e s e  p r o p o s a l s .t h e s e  p r o p o s a l s

i
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BY SEN. STURGULEWSKI
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, i IN  THE SENATE

2 j SENATE B I L L  NO.

3 | IN  THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - F I R S T  S P E C IA L  S E SS IO N

5 A B IL L

6 F o r  a n  A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g

7 a n d  a m e n d i n g  t h e  d e f i n i t i o n  o f  ' r u r a l ; 1 a n d  p r o v i d i n g

8 f o r  a n  e f f e c t i v e  d a t e . "

9 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 *  S e c t i o n .  1.  AS 1 6 . 0 5 . 2 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

111 S e c .  1 6 . 0 5 . 2 5 1 .  REGULATIONS OF THE BOARD OF F I S H E R I E S .  ( a)  T h e

12 i B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  a d v i s a b l e  i n

13jj a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  f o r

14 (1) s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g e s ,  a n d  s a n c t u -

15 a r i e s  i n  t h e  w a t e r s  o f  t h e  s t a t e  o v e r  w h i c h  i t  h a s  j u r i s d i c t i o n ,

16I s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

17!i (2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  f o r  t h en
18 t a k i n g  o f  f i s h ;  i f  c o n s i s t e n t  w i t h  r e s o u r c e  c o n s e r v a t i o n  a n d  d e v e l o p -

19 m e n t  g o a l s ,  t h e  b o a r d  m a y  a d o p t ,  r e g u l a t i o n s  e s t a b l i s h i n g  r e s t r i c t e d

20 s e a s o n s  a n d  a r e a s  n e c e s s a r y  f o r  p e r s o n s  60 y e a r s  o f  a g e  a n d  o l d e r  t o

21 p a r t i c i p a t e  i n  s p o r t  o r  [ , ]  p e r s o n a l  u s e  [ ,  OR SU BS ISTEN C E ]  f i s h i n g ;

22 (3) s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  l e v e l s ,  a n d  s e x  a n d

23 s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  f i s h ;

2 4 : (4) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  e m p l o y e d  i n  t h e

2g p u r s u i t ,  c a p t u r e ^  a n d  t r a n s p o r t  o f  f i s h ;

26  ̂ e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s

27 f o r  m e a n s  u s e d  i n  p u r s u i t ,  c a p t u r e ^  a n d  t r a n s p o r t  o f  f i s h ;

281| (6) c l a s s i f y i n g  a s  c o m m e r c i a l  f i s h ,  s p o r t  f i s h ,  p e r s o n a l

291; u s e  f i s h ,  [ SU B S ISTEN CE  F I S H , ]  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s
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e s s e n t i a l  f o r  r e g u l a t o r y  p u r p o s e s ;

(7) w a t e r s h e d  and  h a b i t a t  im p ro v em en t ,  a n d  m anagem en t,  
c o n s e r v a t i o n ,  p r o t e c t i o n ,  u s e ,  d i s p o s a l ,  p r o p a g a t i o n ^  a n d  s t o c k i n g  o f  
f i s h ;

(8 ) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  t h e  e x t e n t  a n d  e f f e c t  o f  
d i s e a s e ,  p r e d a t i o n ,  and  c o m p e t i t i o n  among f i s h  i n  t h e  s t a t e ,  e x e r c i s ­
i n g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  t o  t h e  r e s o u r c e s  o f  t h e  
s t a t e ;

(9) p r o h i b i t i n g  a n d  r e g u l a t i n g  t h e  l i v e  c a p t u r e ,  p o s s e s ­
s i o n ,  t r a n s p o r t ,  o r  r e l e a s e  o f  n a t i v e  o r  e x o t i c  f i s h  o r  t h e i r  e g g s ;

(1 0 ) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s x  a n d  m e th o d s  o f  
h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(1 1 ) e s t a b l i s h i n g  t h e  t im e s  a nd  d a t e s  d u r i n g  w h ic h  t h e
i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s ^  a nd  r e g i s t r a t i o n s  and  t h e  
t r a n s f e r  o f  p e r m i t s  a nd  r e g i s t r a t i o n s  b e tw e e n  r e g i s t r a t i o n  a r e a s  i s  
a l l o w e d ;  h ow ev e r ,  t h i s  p a r a g r a p h  d o e s  n o t  a p p l y  t o  p e r m i t s  i s s u e d  o r  
t r a n s f e r r e d  u n d e r  AS 16,43;

(12) r e g u l a t i n g  c o m m e r c i a l ,  s p o r t ,  [SUBSISTENCE,] a n d  p e r ­
s o n a l  u s e  f i s h i n g  a s  n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e lo p m e n t ,  and  
u t i l i z a t i o n  o f  f i s h e r i e s ;

(13) r e q u i r i n g ,  i n  a  f i s h e r y ,  o b s e r v e r s  on  b o a r d  f i s h i n g
v e s s e l s ,  a s  d e f i n e d  i n  AS 16 .05 .475(d) , t h a t  a r e  r e g i s t e r e d  u n d e r  t h e  
law s  o f  t h e  s t a t e ,  a s  d e f i n e d  i n  AS 16 .05 .475(c) , a f t e r  m ak in g  a 
w r i t t e n  d e t e r m i n a t i o n  t h a t  a n  o n - b o a rd  o b s e r v e r  p r o g r am

(A) i s  t h e  o n l y  p r a c t i c a l  d a t a - g a t h e r i n g  o r  e n f o r c e ­
m en t  m ech an ism  f o r  t h a t  f i s h e r y ;

(B) w i l l  n o t  u n d u l y  d i s r u p t  t h e  f i s h e r y ;

(C) c a n  b e  c o n d u c t e d  a t  a  r e a s o n a b l e  c o s t ;  and
(D) c a n  b e  c o o r d i n a t e d  w i t h  o b s e r v e r  p r o g r am s  o f  o t h e r
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a g e n c i e s ,  i n c l u d i n g  t h e  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e ,  N o r t h  

P a c i f i c  F i s h e r y  M a n a g e m e n t  C o u n c i l ,  a n d  t h e  I n t e r n a t i o n a l  P a c i f i c  

H a l i b u t  Co mmi ssi on *,

(14) e s t a b l i s h i n g  n o n e x c l u s i v e ,  e x c l u s i v e ,  a n d  s u p e r e x c l u ­

s i v e  r e g i s t r a t i o n  a n d  u s e  a r e a s  f o r  r e g u l a t i n g  c o m m e r c i a l  f i s h i n g .

*  S e c .  2. A S  1 6 . 0 5 . 2 5 1 ( d )  is a m e n d e d  t o  r e a d :

(d) R e g u l a t i o n s  a d o p t e d  u n d e r  (a) o f  t h i s  s e c t i o n  m u s t ,  c o n s i s ­

t e n t  w i t h  s u s t a i n e d  y i e l d  [ A N D  T H E  P R O V I S I O N S  O F  A S  1 6 . 0 5 . 2 5 8 ] ,  p r o ­

v i d e  a f a i r  a n d  r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e  t a k i n g  o f  f i s h e r y  

r e s o u r c e s  b y  p e r s o n a l  u s e ,  s p o r t ,  a n d  c o m m e r c i a l  f i s h e r m e n .

*  S e c .  3. A S  1 6 . 0 5 . 2 5 5 ( a )  is a m e n d e d  t o  r e a d :

(a) T h e  B o a r d  o f  G a m e  m a y  a d o p t  r e g u l a t i o n s  i t  c o n s i d e r s  a d v i s ­

a b l e  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  

f o r

(1) s e t t i n g  a p a r t  g a m e  r e s e r v e  a r e a s ,  r e f u g e s ^  a n d  s a n c t u ­

a r i e s  i n  t h e  w a t e r  o r  o n  t h e  l a n d  o f  t h e  s t a t e  o v e r  w h i c h  i t  h a s  

j u r i s d i c t i o n ,  s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  f o r  t h e  

t a k i n g  o f  g a m e ;

(3) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  e m p l o y e d  i n  t h e  

p u r s u i t ,  c a p t u r e ,  a n d  t r a n s p o r t  o f  g a m e ,  i n c l u d i n g  r e g u l a t i o n s ,  c o n ­

s i s t e n t  w i t h  r e s o u r c e  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  g o a l s ,  e s t a b l i s h i n g  

m e a n s  a n d  m e t h o d s  t h a t  m a y  b e  e m p l o y e d  b y  p e r s o n s  w i t h  p h y s i c a l  d i s ­

a b i l i t i e s  ;

(4) s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  l e v e l s ,  a n d  s e x ,  

a g e ,  a n d  s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  g a m e ;

(5) c l a s s i f y i n g  g a m e  as g a m e  b i r d s ,  s o n g  b i r d s ,  b i g  g a m e  

a n i m a l s ,  f u r  b e a r i n g  a n i m a l s ,  p r e d a t o r s ^  o r  o t h e r  c a t e g o r i e s ;

(6) m e t h o d s ,  m e a n s ,  a n d  h a r v e s t  l e v e l s  n e c e s s a r y  t o  c o n t r o l
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p r e d a t i o n  and  c o m p e t i t i o n  among game i n  t h e  s t a t e ;
(7) w a t e r s h e d  a n d  h a b i t a t  im p ro v em en t ,  a n d  m anagem en t,

c o n s e r v a t i o n ,  p r o t e c t i o n ,  u s e ,  d i s p o s a l ,  p r o p a g a t i o n ^  and  s t o c k i n g  o f
g am e ;

(8 ) p r o h i b i t i n g  t h e  l i v e  c a p t u r e ,  p o s s e s s i o n ,  t r a n s p o r t ,  o r  
r e l e a s e  o f  n a t i v e  o r  e x o t i c  game o r  t h e i r  e g g s ;

(9) e s t a b l i s h i n g  t h e  t im e s  a n d  d a t e s  d u r i n g  w h ic h  t h e  
i s s u a n c e  o f  game l i c e n s e s ,  p e r m i t s ^  a nd  r e g i s t r a t i o n s  and  t h e  t r a n s f e r  
o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e tw e e n  r e g i s t r a t i o n  a r e a s  a n d  game 
m anagem en t u n i t s  o r  s u b u n i t s  i s  a l l o w e d ;

(10) r e g u l a t i n g  s p o r t  h u n t i n g  [AND SUBSISTENCE HUNTING] a s
n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e lo p m en t ,  an d  u t i l i z a t i o n  o f  game.

* S e c .  4. AS 16.05.255(d) i s  amended t o  r e a d :
(d) R e g u l a t i o n s  a d o p t e d  u n d e r  (a) o f  t h i s  s e c t i o n  s h a l l  p r o v i d e  

t h a t  [ ,  CONSISTENT WITH THE PROVISIONS OF AS 16.05 .258,] t h e  t a k i n g  o f  
m oose , d e e r ,  e l k ,  a n d  c a r i b o u  by  r e s i d e n t s  f o r  p e r s o n a l  o r  f a m i l y  
c o n s u m p t io n  h a s  p r e f e r e n c e  o v e r  t a k i n g  by n o n r e s i d e n t s .

* S e c .  5. AS 16.05.258 i s  amended by  a d d in g  a new s u b s e c t i o n  t o  r e a d :
(g) The B o a rd  o f  F i s h e r i e s  a n d  t h e  B o a rd  o f  Game s h a l l  d e t e rm i n e  

w h ic h  a r e a s  o f  t h e  s t a t e  a r e  r u r a l  i n  c h a r a c t e r  b a s e d  on  f i s h  a nd  
w i l d l i f e  u s e ,  on  t h e  d e v e lo p m en t  a n d  d i v e r s i t y  o f  t h e  economy, t r a n s ­
p o r t a t i o n  s y s t e m s ,  c om m u n ic a t io n  l i n k s ,  com m un ity  i n f r a s t r u c t u r e ,  
e d u c a t i o n a l  a n d  c u l t u r a l  i n s t i t u t i o n s ,  a n d  g o v e rnm en t  i n s t i t u t i o n s ,  
a nd  on o t h e r  s i m i l a r  f a c t o r s  t h a t  may be  e s t a b l i s h e d  by r e g u l a t i o n .  
The b o a r d s  s h a l l  c o n s i d e r  i n  t h e  a g g r e g a t e  c om m u n i t i e s  o r  a r e a s  t h a t  
a r e  e c o n o m i c a l l y ,  s o c i a l l y ,  a nd  com m una lly  i n t e g r a t e d .  A com m un ity  o r  
a r e a  w i t h  a  p o p u l a t i o n  o f

(1 ) 2,500 o r  l e s s  i s  r u r a l  u n l e s s  t h e  com m un ity  o r  a r e a
p o s s e s s e s  s i g n i f i c a n t  c h a r a c t e r i s t i c s  o f  a n o n r u r a l  n a t u r e  o r  i s  p a r t
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o f  a n  u r b a n i z e d  a r e a ;

(2) m o r e  t h a n  2 , 5 0 0  b u t  l e s s  t h a n  7 , 0 0 0  m a y  b e  r u r a l  or 

n o n r u r a l ,  d e p e n d i n g  o n  i t s  c h a r a c t e r i s t i c s ;

(3) 7 , 0 0 0  o r  m o r e  is n o n r u r a l  u n l e s s  t h e  c o m m u n i t y  o r  a r e a  

p o s s e s s e s  s i g n i f i c a n t  c h a r a c t e r i s t i c s  o f  a  r u r a l  n a t u r e .

* S e c .  6. A S  1 6 . 0 5 . 9 4 0 ( 5 )  is a m e n d e d  t o  r e a d :

(5) " c o m m e r c i a l  f i s h i n g "  m e a n s  t h e  t a k i n g ,  f i s h i n g  f o r ,  o r  

p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s  w i t h  t h e  

i n t e n t  o f  d i s p o s i n g  o f  t h e m  f o r  p r o f i t  [,] o r  b y  s a l e ,  b a r t e r ,  t r a d e ,  

o r  i n  c o m m e r c i a l  c h a n n e l s ;  [ T H E  F A I L U R E  T O  H A V E  A  V A L I D  S U B S I S T E N C E  

P E R M I T  I N  P O S S E S S I O N ,  I F  R E Q U I R E D  B Y  S T A T U T E  O R  R E G U L A T I O N ,  IS C O N ­

S I D E R E D  P R I M A  F A C I E  E V I D E N C E  O F  C O M M E R C I A L  F I S H I N G  I F  C O M M E R C I A L  

F I S H I N G  G E A R  A S  S P E C I F I E D  B Y  R E G U L A T I O N  I S  I N V O L V E D  I N  T H E  T A K I N G ,

F I S H I N G  F O R ,  O R  P O S S E S S I O N  O F  F I S H ,  S H E L L F I S H ,  O R  O T H E R  F I S H  R E ­

S O U R C E S  ; ]

* S e c .  7. A S  1 6 . 0 5 . 9 4 0 ( 2 6 )  is a m e n d e d  t o  r e a d :

(26) " r u r a l  a r e a "  m e a n s  a  c o m m u n i t y  o r  a r e a  o f  t h e  s t a t e

d e s i g n a t e d  a s  " r u r a l "  u n d e r  A S  1 6 . 0 5 . 2 5 8 ( g )  [I N W H I C H  T H E  N O N C O M M E R ­

C I A L ,  C U S T O M A R Y ,  A N D  T R A D I T I O N A L  U S E  O F  F I S H  O R  G A M E  F O R  P E R S O N A L  O R  

F A M I L Y  C O N S U M P T I O N  IS A  P R I N C I P A L  C H A R A C T E R I S T I C  O F  T H E  E C O N O M Y  O F  T H E  

C O M M U N I T Y  O R  A R E A ] ;

*  S e c .  8. T h e  d i v i s i o n  o f  l e g a l  s e r v i c e s  o f  t h e  L e g i s l a t i v e  A f f a i r s

A g e n c y  s h a l l  p r e p a r e  a  b i l l  p r o v i d i n g  f o r  t h e  r e p e a l  o f  s e c s .  1 - 4, 6, 9,

10, a n d  12 o f  t h i s  A c t .  T h e  b i l l  s h a l l  b e  p r e s e n t e d  t o  t h e  H o u s e  a n d

S e n a t e  R u l e s  C o m m i t t e e s  f o r  i n t r o d u c t i o n  o n  t h e  f i r s t  d a y  o f  t h e  F i r s t

S e s s i o n  o f  t h e  E i g h t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

•v S e c .  9. T h e  d i v i s i o n  o f  l e g a l  s e r v i c e s  o f  t h e  L e g i s l a t i v e  A f f a i r s

A g e n c y  s h a l l  p r e p a r e  a b i l l  c o n t a i n i n g  a p p r o p r i a t e  a m e n d m e n t s  to t h e  A l a s k a  

S t a t u t e s ,  o u t s i d e  o f  A S  1 6 . 0 5 ,  c o r r e c t i n g  r e f e r e n c e s  to " s u b s i s t e n c e , "
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“S M ? m s

" s u b s i s t e n c e  u s e s , "  " s u b s i s t e n c e  u s e r s , "  a n d  s i m i l a r  t e r m s  i n  o r d e r  to 

c o n f o r m  to t h e  p r o v i s i o n s  o f  t h i s  A c t .  T h e  b i l l  s h a l l  b e  p r e s e n t e d  t o  th e

H o u s e  a n d  S e n a t e  R u l e s  C o m m i t t e e s  f o r  i n t r o d u c t i o n  o n  t h e  f i r s t  d a y  o f  t h e

F i r s t  S e s s i o n  o f  t h e  N i n e t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

* S e c .  10. A S  1 6 . 0 5 . 0 9 0 ( c ) ,  1 6 . 0 5 . 0 9 4 ,  1 6 . 0 5 . 2 5 8 ,  1 6 . 0 5 . 2 5 9 ,  1 6 . 0 5 . -

3 3 0 ( c ) ,  1 6 . 0 5 . 9 3 0 ( e ) ,  1 6 . 0 5 . 9 4 0 ( 2 6 ) ,  1 6 . 0 5 . 9 4 0 ( 2 9 ) ,  1 6 . 0 5 . 9 4 0 ( 3 0 ) ,  a n d

1 6 . 0 5 . 9 4 0 ( 3 1 )  a r e  r e p e a l e d .

* S e c .  11. S e c t i o n s  5, 7, 8, a n d  9 o f  t h i s  A c t  t a k e  e f f e c t  o n  th e

e f f e c t i v e  d a t e  o f  a c o n s t i t u t i o n a l  a m e n d m e n t  r e l a t i n g  to s u b s i s t e n c e  t h a t

is a p p r o v e d  b y  t h e  v o t e r s  i n  t h e  1 9 9 0  g e n e r a l  e l e c t i o n .

*  Sec. 12. E x c e p t  a s  p r o v i d e d  i n  se c. 11 o f  t h i s  A c t ,  t h i s  A c t  t a k e s

e f f e c t  o n  t h e  l a s t  l e g i s l a t i v e  d a y  o f  t h e  S e c o n d  R e g u l a r  S e s s i o n  o f  th e

E i g h t e e n t h  A l a s k a  S t a c e  L e g i s l a t u r e .
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I N  T H E  S E N A T E

S E N A T E  B I L L  NO . g  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S P E C I A L  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  t h e  C o m m i s s i o n  o n  S u b s i s t e n c e

U s e  o f  F i s h  a n d  G a m e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. C O M M I S S I O N  O N  S U B S I S T E N C E  U S E  O F  F I S H  A N D  G A M E  E S T A B L I S H ­

ED. (a) T h e r e  i s  e s t a b l i s h e d  i n  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  t h e

C o m m i s s i o n  o n  S u b s i s t e n c e  U s e  o f  F i s h  a n d  G a m e .  T h e  c o m m i s s i o n  c o n s i s t s  o f

n i n e  m e m b e r s .  M e m b e r s  o f  t h e  c o m m i s s i o n  s e r v e  w i t h o u t  c o m p e n s a t i o n ,  b u t

a r e  e n t i t l e d  t o  p e r  d i e m  a n d  t r a v e l  e x p e n s e s  a u t h o r i z e d  f o r  b o a r d s  a n d

c o m m i s s i o n s  u n d e r  A S  3 9 . 2 0 . 1 8 0 .  M e m b e r s  o f  t h e  c o m m i s s i o n  s e r v e  u n t i l  t h e  

r e p e a l  o f  t h i s  A c t  a s  p r o v i d e d  u n d e r  se c. 3 o f  t h i s  A c t .

(b) T h e  n i n e  m e m b e r s  o f  t h e  c o m m i s s i o n  c o n s i s t  o f

(1) t h e  s p e a k e r  o f  t h e  h o u s e  o f  r e p r e s e n t a t i v e s ,  o r  t h e  s p e a k ­

e r ’s d e s i g n e e ;

(2) t h e  p r e s i d e n t  o f  t h e  s e n a t e ,  o r  t h e  p r e s i d e n t ' s  d e s i g n e e ;

(3) t w o  m e m b e r s  r e p r e s e n t i n g  A l a s k a  N a t i v e s ,  a p p o i n t e d  b y  t h e

g o v e r n o r ,  w h o  s h a l l  c o n s i d e r  n o m i n a t i o n s  m a d e  b y  t h e  A l a s k a  F e d e r a t i o n  o f  

N a t i v e s  a n d  o t h e r  N a t i v e  o r g a n i z a t i o n s ;

(4) t w o  m e m b e r s  r e p r e s e n t i n g  s p o r t  f i s h e r m e n  a n d  h u n t e r s ,  a p ­

p o i n t e d  b y  t h e  g o v e r n o r ,  w h o  s h a l l  c o n s i d e r  n o m i n a t i o n s  m a d e  b y  t h e  A l a s k a  

O u t d o o r  C o u n c i l  a n d  o t h e r  s p o r t  h u n t i n g  a n d  f i s h i n g  o r g a n i z a t i o n s ;

(5) t w o  m e m b e r s  r e p r e s e n t i n g  c o m m e r c i a l  f i s h e r m e n ,  a p p o i n t e d  b y  

t h e  g o v e r n o r ,  w h o  s h a l l  c o n s i d e r  n o m i n a t i o n s  m a d e  b y  t h e  U n i t e d  F i s h e r m e n  

o f  A l a s k a  a n d  o t h e r  c o m m e r c i a l  f i s h e r m e n ' s  o r g a n i z a t i o n s ;  a n d
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(6) one member r e p r e s e n t i n g  t h e  p u b l i c ,  a p p o i n t e d  by  t h e  g o v e r ­
n o r .

(c) The c om m is s io n ,  by m a j o r i t y  v o t e  o f  t h e  m em b e r s h ip ,  s h a l l  e l e c t  a 
c h a i r  and  o t h e r  o f f i c e r s  i t  c o n s i d e r s  n e c e s s a r y  f rom  among i t s  m em b e rs h ip .

(d) I n  t h i s  s e c t i o n ,  " c o m m is s i o n "  means t h e  C om m iss io n  on S u b s i s t e n c e  
Use of F i s h  and  Game.

* S e c .  2. The C om m iss ion  on S u b s i s t e n c e  Use o f  F i s h  a nd  Game s h a l l  
s t u d y  t h e  q u e s t i o n  o f  how t o  b e s t  r e s o l v e  t h e  i s s u e  o f  s u b s i s t e n c e  u s e  o f  
f i s h  and  game i n  t h e  s t a t e .  The c om m is s io n  s h a l l  recommend t o  t h e  l e g i s ­
l a t u r e  d e f i n i t i o n s  f o r  " r u r a l , "  " c u s t o m a r y  t r a d e  and  b a r t e r , "  " w i l d  r e n ew ­
a b l e  r e s o u r c e s , "  a nd  o t h e r  k e y  t e rm s  u s e d  i n  f e d e r a l  a n d  s t a t e  l a w s ,  and  
s h a l l  make r e c o m m en d a t io n s  a s  t o  when a  s u b s i s t e n c e  p r e f e r e n c e  s h o u l d  b e  

im p lem e n te d ,  a n d  how and  t o  whom t h e  p r e f e r e n c e  s h o u l d  b e  a p p l i e d .  The 
c om m is s io n  s h a l l  r e p o r t  i t s  f i n d i n g s  a nd  r e c o m m en d a t io n s  t o  t h e  l e g i s l a t u r e  

no  l a t e r  t h a n  t h e  10th l e g i s l a t i v e  d ay  o f  t h e  F i r s t  S e s s i o n  o f  t h e  
E i g h t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .  The c o m m is s i o n ' s  r e p o r t  may i n c l u d e  
recomm ended  c h a n g e s  i n  s t a t e  an d  f e d e r a l  l aw s  an d  r e g u l a t i o n s .

* S e c .  3. T h i s  A c t  i s  r e p e a l e d  J a n u a r y  21, 1993.

* S e c .  4. T h i s  A c t  t a k e s  e f f e c t  im m e d i a t e l y  u n d e r  AS 01 .10 .070(c) .
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#  P r o p o s e d  S u b s i s t e n c e  A m e n d m e n t s  t o  

t h e  A l a s k a  C o n s t i t u t i o n

Governor’s Version (HJR 88 and SJR 78)
• L i m i t s  s u b s is t e n c e  t o  r u r a l  r e s id e n ts

• A l l o w s  f o r  a l lo c a t i o n  a m o n g  ru r a l  r e s id e n ts  w h e n  r e s o u r c e s  a re  n o t  s u f f i c i e n t  f o r  a ll ru ra l r e s id e n ts .

• R e in s ta te s  e x is t in g  s ta te  s u b s is t e n c e  la w .
• C o m p l i e s  w i th  fe d e r a l  la w .

• R e s o lv e s  t h e  McDowell c a s e .

• M o s t  c l o s e ly  t r a c k s  e x is t in g  fe d e ra l  a n d  s ta te  la w s .  A l l o w s  s ta te  t o  r e ta in  m a n a g e m e n t  o f  f is h  a n d  g a m e .

House Judiciary Version (HJR 74, Judiciary)
• P r o v id e s  f o r  a  p r e f e r e n c e  f o r  s u b s is t e n c e  u ses  b y  r u r a l  r e s id e n ts .

• D o e s  n o t  p r e c lu d e  s u b s is t e n c e  u s e  b y  r e s id e n ts  in  n o n - r u r a l  a re a s .

• R e in s ta te s  e x is t in g  s ta te  s u b s is t e n c e  la w .

• C o m p l i e s  w i th  fe d e r a l  la w .

• R e s o lv e s  t h e  McDowell c a s e  a n d  o n c e  t e c h n i c a l  a m e n d m e n t  t o  in t e n t  la n g u a g e  is  a d d e d  in  S e c t i o n  2, a l lo w s  s ta te  
t o  re ta in  m a n a g e m e n t  o f  f is h  a n d  g a m e .

£  House Resources or “Hoffman” Version (HJR 74, Resources)
• Gives legislature authority to enact laws relating to subsistence uses which are consistent with valid federal law 

in order to retain management of fish and wildlife resources.
• Existing valid federal laws require a rural preference.
• Requires technical amendment to reinstate existing state law (except for definition of “rural”).
• Resolves the McDowell case and, once technical amendment is added, would allow state to retain management

of fish and wildlife.

Senate Resources Version (SJR 78, Resources)
• Provides for a preference for subsistence uses by rural residents.
• Does not preclude subsistence use by residents in non-rural areas.
• Reinstates existing state subsistence law, except for rural definition.
• Complies with federal law.
• Resolves the McDowell case and allows state to retain management of fish and wildlife.

2—



T h e  P r o b l e m
f
t

O n  D e c e m b e r  22 , 1989, th e  A la s k a  S u p r e m e  C o u r t  is s u e d  a d e c is io n  in  McDowe ll v . State th a t  the  ru  a l p r e f e r e n c e  

in  th e  s ta te  s u b s is t e n c e  la w  w a s  u n c o n s t i t u t io n a l .  T h i s  r u l in g  m a k e s  it c o n s t i t u t io n a l ly  im p o s s ib le  fo r  A la s k a  t o  e n a c t  

a  la w  c o n s i s t e n t  w ith  T i t l e  V I I I  o f  th e  A la s k a  N a t io n a l  I n te r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) .  T h a t  s e c t io n  

m a k e s  fe d e ra l  o f f i c i a l s  r e s p o n s ib le  fo r  p r o v id in g  f o r  s u b s is t e n c e  uses o f  f ish  a n d  w i ld l i f e  b y  ru r a l  r e s id e n ts  o n  fe d e ra l 

p u b l i c  la n d s  u n le s s ,  in  la w s  o f  g e n e ra l a p p l i c a b i l i t y ,  th e  s ta te  p r o v id e s  f o r  s u c h  u ses. Ir order to  retain unified s ta te  

management of fish and wildlife on all lands in Alaska, a constitutional amendment is the only viable solution available 

to Alaskans.

Objectives
• A n y  s o lu t io n  m u s t  m e e t  th e  fo l l o w in g  o b je c t iv e s :

• T h e  s ta te  m u s t  re ta in  its  t r a d i t io n a l  r o le  as m a n a g e r  o f  th e  f is h  a n d  w i ld l i f e  r e s o u r c e s  in  A la s k a  in  o r d e r  t o  e n s u r e  

th e  c o n t in u e d  h e a l th  a n d  v ia b i l i t y  o f  th o s e  r e s o u r c e s ,  a s  w e ll a s  to  m a k e  s u re  m a n a g e m e n t  o f  th e  r e s o u r ce s  is r e s p o n ­

s iv e  to  th e  n e e d s  o f  A la s k a n s .

• T h e r e  s h o u ld  b e  a  p r i o r i t y  f o r  s u b s is te n c e  u ses  o f  f is h  a n d  w i ld l i f e  b y  th o s e  A la s k a n s  w h o  m o s t  re ly  o n  s u c h  u ses , 

t h e  m a jo r i t y  o f  w h o m  liv e  in  ru ra l a rea s  o f  th e  s ta te .

• T h e  g re a te s t  c e r ta in t y  a n d  p r e d i c t a b i l i t y  m u s t  b e  g iv e n  t o  a ll f i s h  a n d  w i ld l i f e  u s e rs ,  r e q u ir in g  th a t  p o te n t ia l  m a n a g e ­

m e n t  c o n f l i c t s  b e tw e e n  s ta te  a n d  fe d e ra l m a n a g e m e n t  a g e n c ie s  be  m in im iz e d .

Failure to Act
A  p r o p o s e d  c o n s t i t u t io n a l  a m e n d m e n t  m u s t  b e  a p p r o v e d  b y  t w o  th ir d s  o f  b o t h  th e  H o u s e  a n d  S e n a te  b e f o r e  b e in g  

p la c e d  o n  a  s ta te w id e ,  g e n e ra l e le c t io n  b a l lo t .  I f  t h e  L e g i s la t u r e  fa ils  t o  a c t  o n  th is  a m e n d m e n t ,  th e re  w ill b e  n o  v o te  

o f  th e  p e o p le  in  N o v e m b e r  to  d e te r m in e  i f  th e re  s h o u ld  b e  a  r u r a l  p r e fe r e n c e .  A s  a  r e s u lt ,  th e  s ta te  w ill n o t  b e  a b le  

t o  c o m e  in t o  c o m p l ia n c e  w i th  fe d e r a l  la w  f o r  a t le a s t o v e r  tw o  y e a rs  (u n t i l  th e  n e x t  s ta te w id e  e le c t io n ) .  D u r i n g  th a t  

t im e  a n d  b e g in n in g  o n  J u l y  1, th e r e  w ill b e  fe d e ra l m a n a g e m e n t  o f  s u b s is t e n c e  u s e s  o f  f is h  a n d  w i ld l i f e  o v e r  tw o - t h i r d s  

o f  A la s k a .  T h e  e x a c t  e x te n t  o f  fe d e r a l  a u th o r i t y  w il l  b e  th e  s u b j e c t  o f  l i t ig a t io n  f o r  y ea rs  t o  c o m e .  T h e r e  is n o  q u e s t io n  

t h a t  s ta te  r e s id e n ts  w ill lo s e  o p p o r t u n i t ie s  c u r r e n t ly  p r o v id e d  b y  th e  s ta te  f o r  h u n t in g  a n d  f is h in g .



What Federal Management Means
O n  J u l y  1, th e #fe d e r a l  g o v e r n m e n t  a s s u m e s  m a n a g e m e n t  a u t h o r i t y  o v e r  f is h  a n d  w i ld l i f e  o n  fe d e ra l la n d s  in  o r d e r  

t o  p r o v i d e  f o r  s u b s is t e n c e  u s e s .  S i n c e  th e  fe d e ra l  a g e n c ie s  d o  n o t  p la n  to  re le a s e  th e ir  in t e r im  p la n  u n til  J u n e  11, w e  

d o  n o t  k n o w  f o r  s u r e  w h a t  th a t  p la n  m e a n s  fo r  A la s k a n s .  H o w e v e r ,  w e  d o  k n o w  s o m e  th in g s :

• T h a t  th e  fe d e r a l  d e f i n i t i o n  o f  r u r a l  w ill  m o s t  l ik e ly  b e  m o r e  r e s t r i c t iv e  t h a n  th e  d e f i n i t i o n  th e  s ta te  has u s e d  in  th e  

p a s t ,  m e a n in g  th a t  fe w e r  A la s k a n s  w ill b e  g ra n te d  th e  s u b s is t e n c e  p r io r i t y .

• T h a t  th e  g e o g r a p h i c  s c o p e  o f  fe d e r a l  j u r i s d i c t i o n  w ill m o s t  l ik e ly  b e  n a r r o w  t o  s ta r t w i th  (p r im a r i l y  w i ld l i f e  o n ly  

w h e n  o n  fe d e r a l  la n d s ) ,  b u t  w ill  b e  s u b je c t  t o  in te n s e  l i t ig a t io n  a n d  c o u l d  v e ry  w e ll  b e  e x p a n d e d  to  in c lu d e  a ll f is h  

in  a il  n a v ig a b le  w a te r s  a n d  th e  t e r r i t o r ia l  sea , as w e ll a s  w i ld l i f e  th a t  m ig r a te  b e tw e e n  fe d e ra l a n d  s ta te  la n d s .

• T h a t  fe d e ra l la n d  m a n a g e m e n t  a g e n c ie s  h a v e  d i f f e r e n t  s ta n d a r d s  f o r  m e a s u r in g  a  f is h  o r  w i ld l i f e  p o p u la t io n ’s h e a l th  

a n d  v ia b i l i t y .  T h e s e  d i f f e r e n c e s  c o u l d  re s u lt  in  a  m o r e  c o n s e r v a t i v e  m a n a g e m e n t  a p p r o a c h ,  re s u lt in g  in  f e w e r  h u n ­

t in g  a n d  f is h in g  o p p o r t u n i t i e s  f o r  A la s k a n s .

• T h a t  fe d e ra l a g e n c ie s  are  m o r e  s u s ce p t ib le  t o  n a tio n a l p o l i t i c a l  p re s su re s  e x e r te d  b y  a n im a l r ig h ts  g ro u p s  a n d  a n t i - h u n t ­
in g  a n d  a n t i - t r a p p in g  f o r c e s .

• T h a t  th e  u n c e r t a in t i e s  c r e a t e d  b y  d u a l  m a n a g e m e n t  c o u l d  m a k e  it d i f f i c u l t  t o  d e t e r m in e  w h a t  s u rp lu s e s  a re  a v a i la b le  

f o r  h a r v e s t  a n d  r e s u lt  in  m o r e  c o n s e r v a t i v e  m a n a g e m e n t  a p p r o a c h e s  b y  b o th  t h e  s ta te  a n d  fe d e ra l  g o v e r n m e n t s .

• T h a t  fe d e r a l  m a n a g m e n t  w il l  b e  c o n d u c t e d  b y  a F e d e r a l  M a n a g m e n t  B o a r d  a n d  th a t  A la s k a n s  w ill h a v e  s i g n i f i c a n t ly  

le ss  in v o l v e m e n t  in  th e  r e g u la to r y  p r o c e s s .

• A l t h o u g h  t h e  fe d e r a l  a g e n c ie s  s a y  th e y  w a n t  to  c o o p e r a t e  w ith  s ta te  f is h  a n d  g a m e  m a n a g e r s ,  th e y  h a v e  d e s ig n e d  

a  s t a n d - a lo n e  p r o g r a m  th a t  g iv e s  t h e m  v i r tu a l  v e to  p o w e r  o v e r  a ll f is h  a n d  g a m e  m a n a g e m e n t  d e c is io n s  o n  fe d e r a l  

la n d s ,  o r  t w o - t h i r d s  o f  th e  s ta te . F o r  e x a m p le ,  i f  t h e  s t a t e  a p p r o v e d  r e g u la t io n s  a l lo w in g  a  h ig h e r  s p o r t  h a r v e s t  

t h a n  fe d e ra l  o f f i c i a l s  d e e m e d  a p p r o p r ia te ,  th e  fe d e ra l  m a n a g e r s  c o u l d  v e t o  th a t  a l lo w a b le  h a rv e s t .

• A l t h o u g h  fe d e r a l  a g e n c ie s  d o  n o t  p la n  t o  c o n t r a c t  w i th  t h e  s ta te , th e y  h a v e  a c k n o w le d g e d  c o n t r a c t in g  w ith  t r ib a l  

o r g a n iz a t io n s  is u n d e r  c o n s id e r a t io n .

Amending the State Constitution is the Only Answer
A m e n d i n g  t h e  s ta te  c o n s t i t u t i o n  is th e  c le a n e s t  w a y  t o  a l lo w  th e  s ta te  t o  a g a in  b e  c o n s i s t e n t  w i th  A N I L C A  a n d  

p r o v id e  a  s u b s is t e n c e  p r i o r i t y  f o r  r u r a l  re s id e n ts . S u c h  a n  a m e n d m e n t  w o u ld  e n s u r e  th a t  th e  s ta te  w o u ld  re ta in  m a n a g e ­

m e n t  o f  f is h  a n d  w i ld l i f e  o n  fe d e r a l  la n d ,  a  g o a l  w h i c h  p la y e d  a m a j o r  r o le  in  th e  s t a t e h o o d  m o v e m e n t .  I n  a d d i t i o n ,  

it w o u l d  p e r m i t  th e  s ta te  t o  e n s u r e  t h a t  r u r a l  r e s id e n ts  m o s t  r e l ia n t  o n  f is h  a n d  w i ld l i f e  h a v e  th e  n e ce s s a r y  o p p o r ­

t u n i t i e s  t o  ta k e  th o s e  r e s o u r c e s  w h e n  n e e d e d .  T h e  s ta te  h a s  a t t e m p te d  to  d o  s o  f o r  m o r e  t h a n  10 y e a rs  n o w ,  o n l y  t o  

b e  s t y m ie d  b y  o n e  c o u r t  d e c i s io n  a f t e r  a n o th e r .  B y  a u t h o r i z in g  a s u b s is t e n c e  p r i o r i t y  f o r  r u r a l  r e s id e n ts  in  t h e  A la s k a  

C o n s t i t u t i o n ,  th e  s ta te  w o u ld  h a v e  c ie a r  a u th o r i ty  t o  F in a lly  im p le m e n t  w h a t  h a s  b een  s ta te  p o l i c y  f o r  m o r e  th a n  a  d e ca d e .



Other Ofrtions

S h o r t  o f  a m e n d in g  th e  s ta te  c o n s t i t u t i o n ,  th e re  a re  tw o  o t h e r  o p t i o n s  a v a i la b le  t o  th e  s ta te  in  o r d e r  t o  re ta in  m a n a g e ­
m e n t  o f  f is h  a n d  w i ld l i f e :

• C h a l l e n g e  A N I L C A  in  fe d e r a l  c o u r t

T h e  a d m in is t r a t io n  c o u l d  g o  t o  c o u r t  o v e r  th e  c o n s t i tu t io n a l i t y  o f  th e  r e q u ir e m e n ts  o f  A N I L C A .  H o w e v e r ,  a D e p a r t ­

m e n t  o f  L a w  a n a ly s is  (s e e  a t t a c h e d  le t te r  f r o m  M r .  T h o m a s  K o e s t e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l )  in d ic a te s  th a t  s u c h  

a c h a l le n g e  h as  l i t t le  c h a n c e  o f  s u c c e s s .  I n  a d d i t io n ,  th e  s ta te  h a s  s u p p o r t e d  th e  ru ra l s u b s i s t e n c e  p r e f e r e n c e  c o n t a in e d  
in  A N I L C A  fo r  o v e r  10 y e a r s  a n d  s u c h  a  lega l ch a l le n g e  w o u ld  b e  t o ta l ly  c o n t r a r y  t o  p a s t  a n d  c u r r e n t  s ta te  p o l i c y .  

A n o t h e r  s u g g e s t io n  h as b e e n  to  c h a l le n g e  A N I L C A  o n  th e  b a s is  th a t  th e  d e f i n i t i o n  o f  s u b s is t e n c e  is v a g u e .  H o w e v e r ,  

C o n g r e s s  v e r y  c l e a r ly  d e f in e d  s u b s is t e n c e  u se s  in  A N I L C A  as “ th e  c u s t o m a r y  a n d  t r a d i t io n a l  u se  o f  f is h  a n d  g a m e ”  

in  ru r a l  a re a s  f o r  f o o d ,  c r a f t s ,  a n d  c u s t o m a r y  s h a r in g  a n d  e x c h a n g e .

• A m e n d  A N I L C A

A N I L C A  w a s  c r a f t e d  a s  c o m p r o m i s e  le g is la t io n  w h ic h  b a la n c e d  a n u m b e r  o f  c o m p e t i n g  in te re s ts .  T h e  s ta te  p a r t i c i ­

p a te d  in  th e  f in a l c o m p r o m i s e .  A m e n d i n g  A N I L C A  w o u l d  r e q u ir e  a n  a g r e e m e n t  a m o n g  th e  s ta te ,  th e  A la s k a  N a t iv e  

c o m m u n i t y ,  a n d  th e  A la s k a  C o n g r e s s io n a l  d e le g a t io n  a t th e  v e r y  m in im u m .  T h e r e  is v i r t u a l l y  n o  c h a n c e  o f  r e a c h in g  

a n y  k in d  o f  a g r e e m e n t  o n  h o w  A N I L C A  c o u l d  b e  c h a n g e d  to  b e  c o n s i s t e n t  w i th  th e  s t a t e ’s c o n s t i t u t i o n ,  yet s t il l  p r o ­

v id e  f o r  s u b s is t e n c e  u ses  o f  r u r a l  r e s id e n ts .  A n o t h e r  o p t i o n  w o u l d  b e  t o  a sk  C o n g r e s s  t o  a m e n d  A N I L C A  to  c l e a r ly  

p r e e m p t  s ta te  law  a n d  r e q u ir e  th e  s ta te  t o  g iv e  ru r a l  r e s id e n ts  a s u b s is t e n c e  p r i o r i t y  s ta te w id e ,  in  s p ite  o f  th e  S u p r e m e  

C o u r t ’s in t e r p r e ta t io n  o f  o u r  s ta te  c o n s t i t u t i o n .  B e c a u s e  o f  s ta te  s o v e r e ig n ty  p r in c ip le s ,  th is  w a s  n o t  c o n s id e r e d  to  

be  a n  o p t i o n  th a t  th e  s ta te  s h o u ld  w i l l in g ly  s u p p o r t .

S o m e  p e o p le  h a v e  r e c o m m e n d e d  o t h e r  o p t io n s ,  b u t  th e s e  h a v e  b e e n  r e je c t e d  b y  t h e  s ta te :

• U s e  c u r r e n t  m a n a g e m e n t  t o o l s  c r e a t iv e ly  to  b e n e f i t  r u r a l  r e s id e n ts

P r i o r  t o  t h e  s ta te ’s 1978 s ta tu te  g iv in g  s u b s is t e n c e  u se s  a  p r io r i t y ,  th e  B o a r d s  o f  F i s h e r ie s  a n d  G a m e  h a d  th e  a u t h o r i ­

ty  t o  p r o v id e  f o r  s u b s is t e n c e  u se s  u s in g  t h e  t r a d i t io n a l  r e g u la to r y  t o o l s  o f  m e t h o d s  a n d  m e a n s .  S o m e  p e o p le ,  in c lu d in g  

th e  A la s k a  O u t d o o r  C o u n c i l ,  h a v e  a r g u e d  th a t  th e s e  t o o l s  c o u l d  b e  u s e d  c r e a t iv e ly  t o  e x p l i c i t l y  f a v o r  r u r a l  r e s id e n ts .  

H o w e v e r ,  a n y  d i r e c t  a t t e m p t  b y  t h e  b o a r d s  t o  im p le m e n t  s u c h  a  p r i o r i t y  t h r o u g h  r e g u la t io n s  w o u l d  b e  s u b je c t  t o  th e  

s a m e  c o n s t i t u t i o n a l  c h a l le n g e  as t h e  ru r a l  p r e f e r e n c e  s t r u c k  d o w n  in  McDowell. I n  a d d i t i o n ,  s im p ly  u s in g  th e se  t o o l s  

w o u ld  n o t  s a t is fy  th e  r e q u ir e m e n ts  o f  A N I L C A ,  re su lt in g  in  fe d e ra l ta k e o v e r .  F in a l ly ,  im p r o v e d  m e a n s  o f  a c ce s s  th r o u g h ­
o u t  th e  s ta te  h a v e  g r e a t ly  r e d u c e d  th e  a b i l i t y  t o  a d d re s s  s u b s is t e n c e  u s e s  t h r o u g h  s u c h  r e g u la to r y  m e a n s .

• A m e n d  b o th  s ta te  a n d  fe d e r a l  la w

G o v e r n o r  C o w p e r  o r ig in a l l y  p r o p o s e d  a m e n d in g  s ta te  la w  to  p r o v id e  a  s u b s is t e n c e  p r i o r i t y  t h r o u g h  s o m e  k in d  o f  

in d iv id u a l iz e d  p e r m it t in g  s y s te m ,  a n d  t h e n  a m e n d  A N I L C A  to  c o n f o r m  t o  th e  s ta te  la w . S ta te  o f f i c i a l s  w e n t  t o  g re a t  

le n g th s  a t t e m p t in g  t o  d e v e lo p  a s y s te m  t h a t  w o u ld  b e  c o n s i s t e n t  w i th  th e  s ta te  c o n s t i t u t i o n .  T h i s  a p p r o a c h  w a s  e v e n t u ­

a lly  r e je c t e d  b e c a u s e  1) it w o u l d  b e  e x t r e m e ly  b u r d e n s o m e  a n d  in t r u s iv e  o n  th o s e  A la s k a n s  it w a s  in t e n d e d  to  p r o t e c t ;  

2 ) it w o u l d  c r e a t e  a  la rg e , c u m b e r s o m e  b u r e a u c r a c y  w ith  a  c o s t  o f  m a n y  m i l l i o n s  o f  d o l la r s  a  y e a r ; 3 ) it w a s  e s t im a te d  

th a t  a t  le a s t 10 0 ,00 0  in d iv id u a l  d e t e r m in a t io n s  w o u ld  n e e d  t o  b e  m a d e ,  a ll  o f  t h e m  s u b j e c t  to  a p p e a ls  a n d  l i t ig a t io n ;  

4 )  it w o u l d  r e q u ir e  a  m in im u m  o f  th r e e  t o  f o u r  y e a r s  t o  e s ta b l is h  s u c h  a  s y s te m  a n d  t o  m a k e  th e  in t i t ia l  d e t e r m in a t io n s ;  

a n d  5 ) th e r e  w a s  a s e r io u s  q u e s t io n  w h e th e r  s u c h  a  s y s te m  w o u ld  b e  c o n s i s t e n t  w i t h  th e  A la s k a  C o n s t i t u t i o n  as in t e r ­

p re te d  in  M cDowe ll. W i t h o u t  a n  a m e n d m e n t  t o  A N I L C A ,  w h i c h  w o u ld  b e  d i f f i c u l t  t o  a c h ie v e ,  th is  a p p r o a c h  w o u l d  

s till r e s u lt  in  th e  s ta te  b e in g  o u t  o f  c o m p l ia n c e  w ith  fe d e r a l  la w , r e s u l t in g  in  fe d e r a l  t a k e o v e r  o f  f is h  a n d  w i ld l i f e  

m a n a g e m e n t .



State Actions to be Taken if the Legislature Fails to Act
T h e  m o s t  p ress 'tag  is su e  f a c in g  th e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  is h o w  to  p r e p a r e  f o r  th e  u p c o m in g  s u m m e r  a n d  

fa ll h u n t in g  s e a s o n s .  T h o s e  p r e p a r a t io n s ,  w h i c h  w ill in c lu d e  a n  e m e r g e n c y  m e e t in g  o f  th e  B o a r d  o f  G a m e ,  a re  c u r r e n t ­

ly  o n  h o ld  u n t i l  th e  fe d e ra l g o v e r n m e n t  a n n o u n c e s  its  ru le s  i o r  J u l y  1 o n ,  a n d  u n t i l  th e  S u p e r i o r  C o u r t  ru le s  o n  th e  
s e v e ra b il i ty  q u e s t io n .  A t  is su e  is w h e th e r  th e  e n t ir e  s u b s is t e n c e  la w  w a s  s t r u c k  d o w n  b y  last D e c e m b e r ’s S u p r e m e  C o u r t  

d e c is io n  o r  j u s t  th e  p o r t i o n  th a t  p r o v id e s  f o r  a  ru r a l  p r e f e r e n c e .  T h e  s ta te  h a s  r e q u e s te d  th e  c o u r t  t o  e x p e d ite  its r u l in g .

I f  t h e  C o u r t  ru le s  th a t  th e  s u b s is t e n c e  la w  is s till v a l id ,  b u t  th a t  a ll A la s k a n s  q u a l i f y  as s u b s is t e n c e  u se rs , th e  B o a r d  

o f  G a m e  a n d  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  w ill  re v ie w  h u n t s  a r o u n d  th e  s ta te  t o  d e t e r m in e  w h e th e r  s e a s o n s  a n d  

b a g  l im it s  w il l  n e e d  t o  b e  a d ju s t e d  t o  a c c o m o d a t e  t h e  in c r e a s e d  n u m b e r  o f  p e o p le  e lig ib le  f o r  s u b s is t e n c e  h u n t in g  a n d  

f is h in g .  R e s t r i c t i o n s  m a y  n e e d  to  b e  p la ce d  o n  s u b s is te n ce  h a r v e s t s ,  o r  g e n e ra l n o n - s u b s i s t e n c e  h u n t in g  m a y  n e e d  to  

be  c a p p e d ,  d e p e n d in g  o n  h o w  th e  S u p e r i o r  C o u r t  ru le s . O n  t h e  o t h e r  h a n d ,  th e  b o a r d  m a y  b e  p e r m i t t e d  to  p r o v id e  

fo r  s u b s is t e n c e  u ses  o n  s ta te  la n d s ,  b u t  w i t h o u t  a  p r io r i t y .

G f  p a r t i c u la r  c o n c e r n  a re  th e  a p p r o x im a te ly  180 d r a w in g  p e r m i t  h u n t s  w h i c h  a re  s c h e d u le d ,  b e g in n in g  in  e a r ly  A u ­

g u s t. A d m i n i s t r a t i o n  o f  th e s e  h u n t s  is  t im e - c o n s u m in g .  O n c e  t h e  d e p a r tm e n t  k n o w s  w h i c h  h u n t s  w il l  o c c u r  a n d  w i t h  

w h a t  s e a s o n s  a n d  b a g  l im its ,  a p p r o x im a te ly  t w o  m o n t h s  is n e e d e d  t o  p r o c e s s  th e m .  L a s t  y e a r  m o r e  th a n  2 5 ,0 0 0  p e o p le  

w e re  d r a w n  f o r  th e  178 p e r m it  h u n t s  th a t  w e re  h e ld .  O v e r  8 0 ,0 0 0  a p p l i c a t io n s  f o r  th e  h u n t s  w e r e  s u b m i t te d .  T h e  s ta te  

s til l d o e s  n o t  h a v e  e n o u g h  in f o r m a t i o n  to  p r o c e e d  w i th  th e  n o r m a l  p r o c e s s  f o r  th i s  y e a r ’s p e r m i t  h u n ts .  A s  a r e s u l t ,  
th is  y e a r ’s h u n t s  w il l  b e  d e la y e d ,  b u t  b y  h o w  lo n g  is s till u n k n o w n .

T h e  o t h e r  u n k n o w n  is th e  fe d e r a l  g o v e r n m e n t .  S i n c e  m a n y  w i ld l i f e  p o p u la t io n s  m ig r a te  b a c k  a n d  f o r th  b e tw e e n  

s ta te , fe d e r a l  a n d  p r i v a t e  la n d s ,  it  is a b s o lu t e ly  e s s e n t ia l t o  k n o w  w h a t  fe d e r a l  p la n s  a re . F o r  e x a m p le ,  i f  a  c e r ta in  

n u m b e r  o f  a n im a ls  w il l  b e  ta k e n  f r o m  a  p a r t i c u la r  c a r ib o u  h e r d  w h i l e  i t ’s o n  fe d e r a l  la n d s ,  t h e  s ta te  w il l  n e e d  to  a d ju s t  
th e  a l lo w a b le  t a k e  o n  a d ja c e n t  s ta te  a n d  p r iv a te  la n d s  a c c o r d i n g ly .  T h e  s ta te  w ill  n o t  b e  a b le  t o  m a n a g e  o n  s ta te  a n d  

p r iv a te  la n d s  u n t i l  t h e  fe d e ra l  g o v e r n m e n t  m a k e s  its  d e c is io n s  p u b l i c .



Answers to Some Other Arguments

“ A la s k a n s  d o n ’t s u p p o r t  a s u b s is t e n c e  p r i o r i t y . ”  T h i s  is s im p ly  n o t  t r u e .  T i m e  a n d  a g a in ,  A la s k a n s  h a v e  c o n s i s t e n t ­

ly  s h o w n  th e ir  s u p p o r t  f o r  a  s u b s is t e n c e  p r i o r i t y  f o r  ru r a l  r e s id e n ts :  in  th e  1978 s u b s is t e n c e  s t a tu te ,  t h r o u g h o u t  th e  

A N I L C A  le g is la t iv e  p r o c e s s ,  in  t h e  1982 s ta te w id e  b a l lo t  r e f e r e n d u m ,  a n d  in  th e  1986 s u b s is t e n c e  s ta tu te .  R e c e n t  p o lls  

s h o w  th a t  A l a r,k a n s  s u p p o r t  a  r u r a l  p r e f e r e n c e  b y  a  2 t o  1 m a r g in .

“ T h e  S u p r e m e  C o u r t  g a v e  all A la s k a n s  e q u a l  r ig h ts ,  a n d  a  c o n s t i t u t io n a l  a m e n d m e n t  w o u ld  t a k e  th o s e  r ig h ts  a w a y ."  

N o t  t r u e  a ls o .  G o v e r n o r  C o w p e r ’s  p r o p o s e d  c o n s t i t u t io n a l  a m e n d m e n t  w o u ld  m e r e ly  e x e m p t  t h e  s u b s is t e n c e  p r i o r i t y  

la w  f r o m  th e  c o n s t i t u t i o n ’s  e q u a l a c c e s s  p r o v is i o n s .  T h e  a m e n d m e n t  w o u l d  c l a r i f y  th a t  th e  L e g i s la t u r e  d o e s  h a v e  th e  

a u t h o r i t y  t o  g ra n t  a  p r e f e r e n c e  b a s e d  o n  r e s id e n c y  f o r  s u b s is t e n c e  u se s . G r a n t i n g  a  p r e f e r e n c e  o r  a n  e x e m p t io n  b a se d  

o n  r e s id e n c y  is n o t h in g  n e w ; m a n y  s ta te  p r o g r a m s  tre a t p e o p le  d i f f e r e n t l y  b e c a u s e  o f  w h e r e  t h e y  l i v e  in  th e  s ta te , 

a n d  r ig h t f u l l y  so .

“ T h e  fe d e r a l  g o v e r n m e n t  w ill  m e r e ly  c o n t r a c t  w i th  th e  s ta te  t o  r u n  th e  e x is t in g  p r o g r a m ;  n o t h in g  w ill  c h a n g e . ”  

T h e  fe d e ra l  g o v e r n m e n t  h a s  d e s ig n e d  a s ta n d - a lo n e  p r o g r a m  in  o r d e r  t o  m a n a g e  f is h  a n d  w i ld l i f e  f o r  s u b s is t e n c e  u ses, 

a n d  h a s  n o  in t e n t i o n  o f  c o n t r a c t i n g  t h o s e  r e s p o n s ib i l i t ie s  o u t  t o  t h e  s t a t e . ”  T h i s  p r o g r a m  g iv e s  th e  fe d e r a l  a g e n c ie s  

a b s o lu te  v e to  a u th o r i t y  o v e r  e v e ry  m a n a g e m e n t  d e c is io n  m a d e  b y  s ta te  f is h  a n d  g a m e  m a n a g e rs  o n  fe d e ra l la n d s . F e d e r a l 

a g e n c ie s  h a v e  a lso  in d i c a t e d  th e y  a r e  c o n s id e r in g  c o n t r a c t i n g  w i t h  t r ib a l  o r g a n iz a t io n s  s u c h  a s  r e g io n a l ,  n o n - p r o f i t  
N a t iv e  c o r p o r a t i o n s ,  f o r  c e r ta in  f u n c t i o n s .  T h e  s ta te  s u p p o r t s  a  u n i f i e d  m a n a g e m e n t  s y s te m .  D u a l  m a n a g e m e n t  w ill 

c a u s e  m a j o r  p r o b l e m s  a n d  m u l t ip le  m a n a g m e n t  w i l l  b e  a  n ig h tm a r e .



Kenaitze Problem: Rural Definition
T h e  P r o b l e m :  T h e  s ta te  d e f in i t i o n  o f  “ r u r a l  a r e a ”  is in c o n s is t e n t  w i th  A N I L C A .  E i t h e r  th e  s ta te  o r  t h e  fe d e ra l

la w  m u s t  b e  ch a f tg e d  f o r  th e  s ta te  t o  re ta in  f is h  a n d  g a m e  m a n a g e m e n t .
»

R e la t io n  to  McDowell:  T h i s  in c o n s i s t e n c y  is a  s e p a r a te  p r o b le m  f r o m  th e  M cDowe ll p r o b le m  ( c o n s t i t u t i o n a l  p r o h i ­

b i t io n  o f  a  ru ra l p r i o r i t y ) .  U n t i l  McDowell is  f ix e d ,  t h e  s ta te  c a n n o t  d e a l w i th  a r u r a l  p r io r i t y ,  e i t h e r  to  d e f in e  it in  

s ta te  la w , o r  t o  a t t e m p t  t o  c o n v i n c e  C o n g r e s s  t o  d e f in e  it.

A N I L C A :  T h e  fe d e ra l  s u b s is t e n c e  la w  a l lo w s  th e  s ta te  t o  re ta in  m a n a g e m e n t  o f  f is h  a n d  g a m e  o n  fe d e r a l  la n d s  

i f  th e  s ta te  h a s  t h e  s a m e  d e f i n i t i o n  o f  a n d  p r i o r i t y  f o r  s u b s is t e n c e  u se s  as th e  fe d e ra l la w . A N I L C A  d e f in e s  “ s u b s is ­

t e n c e  u s e s ”  as c u s t o m a r y  a n d  t r a d i t io n a l  u s e s  b y  “ r u r a l  A la s k a  r e s id e n t s ,"  b u t  d o e s  n o t  d e f in e  “ r u r a l . ”

S ta te  L a w :  In  th e  1986 s ta te  s u b s is t e n c e  la w , th e  le g is la tu r e  d e f in e d  “ r u r a l  a r e a ”  as p la ce s  in  t h e  s ta te  in  w h i c h  

t h e  n o n c o m m e r c ia l  u se  o f  f ish  a n d  g a m e  is “ a  p r in c ip a l  c h a r a c t e r i s t i c ”  o f  th e  e c o n o m y .  T h i s  d e f i n i t i o n  w a s  s p e c i f i c a l ­

ly  c e r t i f i e d  b y  t h e  D e p a r t m e n t  o f  I n t e r io r  as b e in g  c o n s i s t e n t  w ith  A N I L C A  a n d  its  le g is la t iv e  h is to r y .

K e n a i t z e  C h a l l e n g e :  T h e  s ta te  d e f in i t i o n  o f  “ ru r a l  a r e a "  w a s  c h a l le n g e d  in  th e  K e n a i t z e  c a s e .  P l a i n t i f f  a r g u e d  th a t  

a s  u se d  in  A N I L C A ,  “ r u r a l”  w a s  t ie d  t o  p o p u la t i o n  le v e ls  o r  d e n s it ie s .

D i s t r i c t  C o u r t  R u l i n g :  T h e  U . S .  D i s t r i c t  C o u r t  in  A n c h o r a g e  ru le d  in  th e  s t a t e ’s f a v o r ,  h o ld in g  th a t  th e  s ta te  d e f i n i ­

t i o n  w a s  c o n s i s t e n t  w i th  A N I L C A .

N in th  C i r c u i t  D e c i s i o n :  T h e  fe d e r a l  c o u r t  o f  a p p e a ls  r e v e r s e d ,  h o ld in g  th a t  “ r u r a l”  a s  u se d  in  A N I L C A  m u s t  h a v e  

s o m e  l in k  t o  p o p u la t io n  le v e l,  a n d  th a t  th e  s ta t e ’s r e l ia n c e  o n  fe d e ra l le g is la t iv e  h is to r y  a n d  o n  th e  S e c r e t a r y  o f  I n te r i ­

o r ’s c e r t i f i c a t io n  o f  c o n s i s t e n c y  h a d  b e e n  m is p la c e d .  T h e  s ta te  u n s u c c e s s fu l ly  p e t i t io n e d  f o r  r e v ie w  b y  th e  U . S .  S u p r e m e  

C o u r t .

R e s u l t  o f  I n c o n s i s t e n c y ;  U n d e r  th e  n in t h  c i r c u i t  r u l in g ,  th e  s ta te  d e f i n i t i o n  o f  s u b s is t e n c e  is n o  lo n g e r  c o n s i s t e n t  

w i th  A N I L C A ,  b e c a u s e  o f  th e  in c o n s i s t e n c y  o f  th e  r u r a l  d e f in i t io n .  T h u s ,  u n le s s  e i th e r  th e  s ta te  o r  th e  fe d e r a l  la w  
is c h a n g e d ,  th e  s ta te  c a n n o t  c o n t i n u e  t o  m a n a g e  f is h  a n d  g a m e  o n  fe d e r a l  la n d .

A t t e m p t  to  C h a n g e  A N I L C A :  In  th e  s p r in g  o f  1989, th e  s ta te , w i th  th e  h e lp  o f  C o n g r e s s m a n  Y o u n g ,  a t t e m p te d  

t o  t e c h n i c a l l y  a m e n d  A N I L C A  b y  i n c o r p o r a t i n g  th e  s ta t e ’s d e f in i t i o n  o f  “ r u r a l  a r e a ”  in to  th e  fe d e ra l  la w . T h i s  a t ­

t e m p t  w a s  s ta lle d  b y  o p p o s i t i o n  f r o m  r u r a l  g r o u p s .

M c D o w e l l :  W h i l e  th e  s ta te  w a s  e v a lu a t in g  its  o p t i o n s ,  th e  A la s k a  S u p r e m e  C o u r t  in  McDowell r u le d  th a t  u n d e r  

t h e  A la s k a  C o n s t i t u t i o n ,  th e  s ta te  c a n n o t  d e f in e  a n d  p r o v id e  f o r  s u b s is t e n c e  in  te r m s  o f  r u ra l .  T h i s  r e m o v e d  t h e  s ta te ’ s 

a b i l i t y  t o  d e a l w i th  th e  d e f i n i t i o n  o f  “ r u r a l ”  in  its  o w n  s ta tu te s ,  a n d  r e m o v e d  th e  s t a t e ’s le v e ra g e  in  a t t e m p t in g  to  

o b t a in  a d e f i n i t i o n  o f  “ r u r a l ”  in  A N I L C A ,  b e c a u s e  th e  s ta te  c a n  n o  lo n g e r  c o n s t i t u t io n a l ly  m a n a g e  f o r  s u b s is t e n c e  

o n  a ru r a l  b a s is .

“ R u r a l ”  in  A N I L C A :  A l t h o u g h  th e  a p p e a ls  c o u r t  d e c id e d  th a t  th e  s ta t e ’s d e f in i t i o n  o f  “ r u r a l  a re a ”  w a s  n o t  c o n s i s ­

t e n t  w ith  A N I L C A ,  a n d  th a t  a  c o n s i s t e n t  d e f in i t i o n  w o u ld  h a v e  to  in v o l v e  p o p u la t io n  le v e ls , th e  c o u r t  d id  n o t  s ta te  

w h a t  s u c h  a  d e f i n i t i o n  w o u l d  l o o k  lik e . S in c e  t h a t  t im e ,  th e  U . S .  D i s t r i c t  C o u r t  (w h i c h  h a s  th e  ca s e  a g a in  o n  r e m a n d )  

h a s  r e fu s e d  t o  is s u e  f u r th e r  g u id e l in e s  t o  a n  a c c e p t a b le  d e f in i t i o n ,  b u t  h a s  a ls o  d e c id e d  th a t  th e  n in th  c i r c u i t  d e c is io n  

d o e s  n o t  n e c e s s a r i ly  m e a n  th a t  th e  e n t i r e  K e n a i  P e n in s u la  is r u ra l .

“ R u r a l ”  as o f  J u l y  1 ,1 9 9 0 :  I n  a n t i c ip a t io n  o f  fe d e r a l  m a n a g e m e n t  a f t e r  J u l y  1, th e  fe d e ra l a g e n c ie s  a re  c o n s id e r in g  

a  d e f i n i t i o n  o f  r u r a l  w h i c h  w o u ld  in c o r p o r a te  t w o  p o p u la t io n  le v e ls ; as w e  u n d e r s ta n d  it, c o m m u n i t i e s  w i th  p o p u la ­

t io n s  a b o v e  7 ,0 0 0  w o u ld  n o t  b e  r u r a l ,  c o m m u n i t i e s  w i th  p o p u la t io n s  o f  le ss  t h a n  2 ,5 0 0  w o u ld  in  m o s t  ca s e s  b e  ru ra l ,  

a n d  c o m m u n i t i e s  in  b e tw e e n  m a y  b e  ru r a l  d e p e n d in g  o n  s u c h  fa c t o r s  as f is h  a n d  g a m e  u s e ,  d e v e lo p m e n t  a n d  d iv e r s i t y  

o f  th e  e c o n o m y ,  t r a n s p o r t a t io n ,  c o m m u n i c a t i o n ,  in f r a s t r u c t u r e ,  e d u c a t i o n a l  a n d  c u l t u r a l  in s t i t u t io n s .

S u m m a r y :  T h e  d e f i n i t i o n  in  t h e  1986 s ta te  s t a tu t e  o f  “ ru r a l  a r e a ”  h a s  b e e n  f o u n d  in c o n s is t e n t  w ith  A N I L C A ,  b u t  

t h e  s ta te  c a n n o t  r e p la c e  th a t  d e f in i t i o n  w i th  a n o t h e r  o n e  u n le s s  th e  M cDow e ll c o n s t i t u t io n a l  p r o b l e m  is a d d r e s s e d  

f ir s t .  F u r t h e r  th e r e  is l i t t le  g u id a n c e  a b o u t  w h a t  d e f in i t i o n  w o u ld  b e  c o n s i s t e n t  w ith  th e  n in th  c i r c u i t ’s r e a d in g  o f  

A N I L C A .
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ii
1978 S t a t e ’s  f ir s t  s u b s i s t e n c e  la w : T h e  s ta te  p a sse s  its f i r s t  s u b s is t e n c e  la w  w h i c h ,  o n c e  s u s ta in e d  y ie id  h a s  b e e n  e n s u r e d ,  

r e q u ir e s  th a t s u b s is t e n c e  u se s  b e  a l lo w e d ,  w i th  a p r i o r i t y  i f  n e ce s s a r y .  T h e  la w  d e f in e s  s u b s is t e n c e  u se s  a s  ‘ ‘c u s t o m a r y  a n d  

t r a d i t io n a l  u s e s "  o f  f is h  a n d  g a m e  f o r  s p e c i f i c  p u r p o s e s  s u c h  as f o o d .

1980 A N I L C A :  C o n g r e s s  p a sse s  th e  A la s k a  N a t io n a l  In te r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c r e a t in g  104 m i l l i o n  a c r e s  o f  n e w  

n a t io n a l  p a r k s ,  p re s e rv e s  a n d  w i ld l i f e  r e fu g e s .  T i t l e  V I I I  o f  th a t  a c t  m a n d a te s  th a t  th e  s ta te  m a in ta in  a  s u b s is t e n c e  h u n t in g  

a n d  f is h in g  p r e f e r e n c e  f o r  r u r a l  r e s id e n ts ,  o r  f o r f e i t  m a n a g e m e n t  o f  th e s e  s u b s is t e n c e  u se s  o n  p u b l i c  la n d s .  I f  t h e  s ta te  fa ils  

t o  p r o t e c t  s u b s is t e n c e  a s  d e s c r ib e d  in  A N I L C A ,  th e  a c t  s t ip u la te s  th a t  th e  fe d e ra l g o v e r n m e n t  w il l  ta k e  o v e r  m a n a g e m e n t  o f  

f ish  a n d  w i ld l i f e  o n  th e  tw o - t h i r d s  o f  th e  s ta te  th a t  is fe d e r a l  la n d .

1982 C o n s i s t e n c y :  T h e  j o i n t  B o a r d s  o f  F i s h e r ie s  a n d  G a m e  a d o p t  a  r e g u la t io n  s p e c i f y in g  th a t  c u s t o m a r y  a n d  t r a d i t io n a l  

u ses a re  ru ra l u se s , a n d  th e  D e p a r t m e n t  o f  I n t e r io r  c e r t i f ie s  th e  s t a t e ’s c o n s i s t e n c y  w ith  A N I L C A .

1982 R e p e a l  in i t ia t iv e :  A  s ta te w id e  e f f o r t  t o  r e p e a l th e  s u b s is t e n c e  la w  fa ils  b y  a la rg e  m a r g in  a t t h e  p o l ls .

1983 S u b s is t e n c e  s u i t :  S e v e r a l  A la s k a n s  f i le  su it  a g a in s t  th e  s ta te  s u b s is t e n c e  la w . I n  M cDowe ll v. State, t h e y  a r g u e  th a t

th e  la w  d e n ie s  s u b s is t e n c e  p r iv i le g e s  t o  s o m e  u r b a n  r e s id e n ts  w h o  h a v e  lo n g  d e p e n d e d  o n  f is h  a n d  w i ld l i f e  r e s o u r c e s ,  w h i l e  

g r a n t in g  th o s e  p r iv i le g e s  to  s o m e  r u r a l  r e s id e n ts  w h o  d o  n o t  n e e d  it ,  a n d  f o r  th a t  r e a s o n  th e  la w  is u n c o n s t i t u t i o n a l .

1985 Madison  d e c i s io n :  T h e  A la s k a  S u p r e m e  C o u r t ,  in  t h e  Madison  d e c i s io n ,  ru le s  th a t  s ta te  r e g u la t io n s  l im i t i n g  s u b ­

s is te n c e  t o  r u r a l  r e s id e n ts  a re  n o t  c o n s i s t e n t  w i th  th e  s ta t e ’s 1978 s u b s is t e n c e  la w . T h e  I n t e r i o r  D e p a r t m e n t  n o t i f i e s  th e  s ta te  

th a t  th e  M a d is o n  d e c i s io n  v io la te s  th e  p r o v is i o n s  o n  A N I L C A  a n d  th r e a te n s  ta k e o v e r  o f  f is h  a n d  w i ld l i f e  m a n a g e m e n t  o n  

p u b l i c  la n d s  u n le s s  th e  s ta te  c o m e s  u p  w ith  a  n e w  s u b s is t e n c e  la w , i n c o r p o r a t i n g  th e  r u r a l  l im ita t io n .

1986 N e w  s u b s is t e n c e  la w : T h e  A la s k a  L e g is la tu r e  e n a c t s  a  n e w  la w  l im i t in g  s u b s is t e n c e  t o  ru ra l r e s id e n ts .  I n  s ta te  s u p e r io r  

c o u r t ,  t h e  M cDowe ll s u i t  is a m e n d e d  t o  c h a l le n g e  th e  n e w  s u b s is t e n c e  la w . T h e  K e n a i t z e  I n d ia n  T r i b e  a ls o  f i le s  a s u i t  in  fe d e r a l  

c o u r t  u n d e r  A N I L C A  t o  p r o t e s t  th e  c l a s s i f i c a t io n  o f  th e  K e n a i  P e n in s u la  a s  a n  u r b a n  a re a .

1987 Kenaitzes in i t ia l ly  d e n ie d :  A  fe d e ra l  ju d g e  r u le s  a g a in s t  th e  K e n a i t z e s ,  s a y in g  th e  s ta te  s u b s is t e n c e  la w ’s d e f i n i t i o n  

o f  r u r a l  a g re e s  w ith  th e  u se  o f  th e  w o r d  " r u r a l ”  in  fe d e r a l  la w .

1987 M cDowe ll in i t ia l ly  d e n ie d :  T h e  s ta te  s u p e r io r  c o u r t  h o ld s  th a t  th e  1986 s u b s is t e n c e  la w  is  c o n s t i t u t i o n a l .

1988 K e n a i t z e  d e c is io n  r e v e r s e d :  T h e  N i n t h  U . S .  C i r c u i t  C o u r t  o f  A p p e a ls  in  S a n  F r a n c i s c o  re v e rs e s  t h e  K e n a i t z e  d e c i s i o n  

a n d  h o ld s  th a t th e  s ta te  d e f in i t t o n  o f  r u r a l  is n o t  c o n s i s t e n t  w i th  A N I L C A .  T h e  U . S .  S u p r e m e  C o u r t  u l t im a te ly  d e n ie s  th e  r e v ie w .

1989 K e n a i t z e  n e g o t ia t io n s :  U n d e r  d i r e c t io n  b y  th e  fe d e ra l d is t r ic t  c o u r t  in  a  p r e l im in a r y  in ju n c t i o n ,  th e  s ta te  a n d  th e  K e n a i t z e  

t r ib e  a g re e  to  a  o n e -y e a r  e d u c a t i o n a l  f is h e r y ,  f o r  p la in t i f f s  in  th a t  c a s e  o n ly ,  u n t i l  a  p e r m a n e n t  s u b s is t e n c e  s o l u t i o n  c a n  b e  

f o u n d .  T h e  s ta te  in i t ia l ly  b e l ie v e s  th a t  a  s im p le  a m e n d m e n t  t o  A N I L C A ,  w h i c h  c h a n g e s  th e  fe d e ra l  d e f i n i t i o n  o f  r u r a l  t o  m a t c h  

th e  s ta te  d e f in i t io n ,  is th e  b e s t  s o lu t io n .  H o w e v e r ,  th a t  e f f o r t  fa ile d ,  a n d  n e g o t ia t io n s  b e g in  to w a r d  r e a ch in g  a  c o n s e n s u s  o p i n io n .

1989 M cDowe ll d e c i s io n :  O n  D e c e m b e r  2 2 , th e  A la s k a  S u p r e m e  C o u r t  r u le s  th e  1986 s ta te  s u b s is t e n c e  la w  is u n c o n s t i t u ­

t io n a l  b e c a u s e  it  e x c lu d e s  u r b a n  r e s id e n ts  f r o m  s u b s is t e n c e  a c t iv i t ie s .

19 90  S ta y  g r a n te d :  O n  J a n u a r y  5, th e  A la s k a  S u p r e m e  C o u r t  g r a n te d  th e  s ta te  a  s ta y  in  th e  M cDowe ll d e c i s i o n  u n t i l  J u l y  

1 w ith  r e g a rd  t o  e x is t in g  r e g u la t io n s .  A s  a  c o n s e q u e n c e ,  a ll e x is t in g  r e g u la t io n s  a re  in  e f f e c t  a n d  a re  e n f o r c e a b le  u n t i l  th a t  t im e .

1990 R e c o n s id e r a t i o n  d e n ie d :  O n  F e b r u a r y  9 , th e  S ta t e  o f  A la s k a  p e t i t i o n s  th e  c o u r t  r e q u e s t in g  r e c o n s id e r a t i o n  o f  t h e  

M cDowe ll d e c i s io n .  T h a t  r e q u e s t  w a s  d e n ie d .

1990 L e g is la tu r e  a d j o u r n s :  O n  M a y  8 , th e  A la s k a  L e g i s la t u r e  a d j o u r n e d  fa i l in g  t o  ta k e  a c t io n  o n  a  p r o p o s e d  c o n s t i t u t i o n a l  

a m e n d m e n t  th u s  tr ig g e r in g  s ig n i f i c a n t  fe d e r a l  m a n a g e m e n t  o f  f is h  a n d  w i ld l i f e  in  A la s k a  o n  J u l y  1.
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F E D E R A L  S U B S I S T E N C E  M A N A G E M E N T  P R O G R A M

Questions &  Answers

Q U E S T I O N :  W h y  Is the Federal g o v e r n m e n t  a s s u m i n g  responsibility for m a n a g i n g  subs i s t e n c e  

hunting, trapping, a n d  fishing o n  Public lands 7/1/90?

A N S W E R :  Titfe VIII of the A l a s k a  National Interest L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A )  (16 U.S.C. 

3 1 1 1 - 3 1 2 6 )  requires the Secretary erf t h e  Interior a n d  t h e  Secretary of Agricufture to i m p l e m e n t  a  

p r o g r a m  to grant p r e f erence in favor of s u b s i s t e n c e  u s e s  of fish a n d  wildlife r e s o u r c e s  o n  public lands 

unless th e  State of A l a s k a  i m p l e m e n t s  a  s u b s i s t e n c e  p r o g r a m  consistent with A N I L C A ’s  require­

ment s .  T h e  State I m p l e m e n t e d  s u c h  a  p r o g r a m  w h i c h  the D e p a r t m e n t  of t h e  Interior f o u n d  to b e  

consistent with A N I L C A .  In D e c e m b e r  1989, h o w e v e r ,  the A l a s k a  S u p r e m e  C o u r t  ruled in M cD o w e ll 

v. State o f A laska that th e  rural p reference in t h e  State s u b s i s t e n c e  definition, w h i c h  fcs required b y  

A N I L C A ,  violated t he A l a s k a  Constitution. T h e  C o u r t  s t a y e d  the effect of the decision until July 1,1990.

Q U E S T I O N :  W h a t  are ’Public L a n d s ’?

A N S W E R :  ’Public lands* applies to public public l a n d s  a s  d e f ined in Section 102(3) of A N I L C A .  L a n d s  

validly selected b y  t h e  State or Native corporations f o r m e d  u n d e r  the A l a s k a  Native C l a i m s  Settlement 

A ct are e x c l u d e d  f r o m  the public lands definition in S e c t i o n  102(3).

Q U E S T I O N :  W h y  d o e s  A N I L C A  deal with s u b s i s t e n c e ?

A N S W E R :  C o n g r e s s  w a n t e d  to m a k e  s u r e  that A l a s k a n s  c a n  con t i n u e  to take part in su b sistence 

activities. Following the p a s s a g e  of the A l a s k a  Native C l a i m s  Settlement Act, C o n g r e s s  d e c i d e d  that 

Federal a n d  State a g e n c i e s  n e e d e d  to provide for s u b s i s t e n c e  uses. C o n g r e s s  m a d e  provisions in 

A N I L C A  to e n s u r e  that State a n d  Federal a g e n c i e s  w o u l d  give a d e q u a t e  consideration to s u b sistence 

uses.

Q U E S T I O N :  W h e n  will t he State regain m a n a g e m e n t  of s u b s i s t e n c e  o n  Federal lands?

A N S W E R :  T h e  State m a y  regain control of s u b s i s t e n c e  m a n a g e m e n t  w h e n  there is n o  longer a  

conflict b e t w e e n  A N I L C A  Title VIII a n d  th e  State Constitution.

Q U E S T I O N :  W h a t  is A N I L C A  Title VIII?

A N S W E R :  A N I L C A  is the a c r o n y m  for the A l a s k a  National Interest L a n d s  C o n s e r v a t i o n  A c t  of 1980. 

Title VIII is t h e  section of A N I L C A  w h i c h  d e a l s  with subsistence.



Q U E S T I O N :  H o w  c a n  A N I L C A  b e  c h a n g e d ?  

A N S W E R :  A N I L C A  c a n  b e  a m e n d e d  b y  C o n g r e s s .

Q U E S T I O N :  H o w  will th e  F e deral g o v e r n m e n t  I m p l e m e n t  their responsibility lor m a n a g i n g  sub s i s­

t e n c e  hunting, trapping, a n d  fishing o n  Public l a n d s ?

A N S W E R :  T h e  Secretary of t h e  Interior a n d  S e c r e t a r y  of Agriculture will Jointly d e v e l o p  s u b s i s t e n c e  

regulations a n d  are responsible for i m p l e m e n t i n g  th e  s u b s i s t e n c e  provisions of A N I L C A .  T h e  U S  Fish 

&  Wildlife Service (Service) w a s  d e l e g a t e d  t h e  lead responsibility for coordinating t h e  o t h e r  Federal 

a g e n c i e s  to d e v e l o p  a n d  I m p l e m e n t  t h e  F e d e r a l  s u b s i s t e n c e  m a n a g e m e n t  p r o g r a m .  Five Federal 

a g e n c i e s ,  including U S F & W S ,  U S F S ,  B L M ,  BIA. a n d  N P S ,  a r e  responsible for m a n a g e m e n t  of lands 

c o v e r e d  b y  Tide VIII. O t h e r  F e d e r a l  a g e n c i e s  with s u b s i s t e n c e  m a n a g e m e n t  interests a r e  the U.S. 

A R M Y ,  U.S. Air Force, a n d  National M a r i n e  Fisheries Service.

G i v e n  t h e  short t ime to p r e p a r e  t h e s e  regulations, the F e deral p r o g r a m  will m i n i m i z e  c h a n g e  to the 

State p r o g r a m  consistent with m e e t i n g  t he F e d e r a l  g o v e r n m e n t ' s  responsibilities u n d e r  Title VIII. 

T h e s e  regulations will b s  p u b l i s h e d  In th e  F e d e r a l  Register prior to 7/1/90.

A  F e d e r a l  S u b s i s t e n c e  Board, m a d e  u p  of t h e  Rog i o n a l  or State Directors of t h e  Fish a n d  Wildlife 

Service, National P a r k  Service, Forest Service, B u r e a u  of L a n d  M a n a g e m e n t ,  a n d  B u r e a u  of Indian 

Affairs, will broadly e x e c u t e  th e  S e c r e t a r y  of t h e  Interior's a n d  Secretary of Agriculture's s u b s i s t e n c e  

responsibilities w h i c h  include: S e t  s u b s i s t e n c e  s e a s o n s  a n d  b a g  limits; m a k e  deter m i n a t i o n s  of rural 

a n d  non-rural c o m m u n i t i e s  a n d  areas; d e t e r m i n e  c u s t o m a r y  a n d  traditional s u b s i s t e n c e  u ses; a n d  

establish a n d  d e t e r m i n e  the m e m b e r s h i p  of R e g i o n a l  A d v i s o r y  Cou n c i l s  a n d  local A d v i s o r y  C o m m i t ­

te e s  specific to public lands.

Q U E S T I O N :  W h a t  will b e  the p r o c e s s  for p r o m u l g a t i n g  p e r m a n e n t  S u b s i s t e n c e  m a n a g e m e n t  regula­

tions for Public l a n d s  In A l a s k a ?

A N S W E R :  If the State a p p e a r s  to b e  u n a b l e  to r e s u m e  s u b s i s t e n c e  m a n a g e m e n t  o n  public lands b y  

D e c e m b e r  31, 1990, t h e  F e deral g o v e r n m e n t  will b e g i n  d e v e l o p i n g  p e r m a n e n t  regulations shortly 

after the interim regulations t a k e  effect 7/1/90. Public c o m m e n t  will b e  solicited o n  the t e m p o r a r y  

regulations w h i c h  will s e r v e  a s  p r o p o s e d  rules. Public m e e t i n g s  will also b e  h e l d  in t h e  affected a r e a s  

to solicit c o m m e n t s .  T h e  federal g o v e r n m e n t  wit! t h e n  revise th e  t e m p o r a r y  regulations in r e s p o n s e  

to public c o m m e n t s  a n d  a g e n c y  a n d  legislative m a n d a t e s  a n d  publish t h e m  a s  final regulations.

R e c o m m e n d a t i o n s  a n d  information c o n c e r n i n g  t he m a n a g e m e n t  of h u n t i n g  a n d  fishing for sub s i s­

t e n c e  priority o n  public l a n d s  wiU b a  r e q u e s t e d  of existing advisory councils a n d  advisory c o m m i t t e e s ,  

if t h e  Secretary of the Interior d e t e r m i n e s  that existing regional advisory councils, o r  local advisory 

c o m m i t t e e s  are i n a d e q u a t e  to fulfill t h e  functions outlined in S e c tion 8 0 5  of A N I L C A ,  t h e n  Federal 

s u b s i s t e n c e  advisory councils a n d  local a dvisory c o m m i t t e e s  will b e  established to f o c u s  o n  subsis­

t e n c e  u s e s  specific to public lands. R e g u l a t i o n  p r o p o s a l s  m a y  originate f r o m  a  variety of s o u r c e s ,  but 

e m p h a s i s  will b e  o n  th e  advisory council a n d  c o m m i t t e e  s y s tem.

W h i l e  the public m a y  c o m m e n t  a n d  interact directly with the B oard, it is th e  intent that m o s t  public 

c o m m e n t s  b e  c h a n n e l e d  t h r o u g h  the councils a n d  c o m m i t t e e s .



Q U E S T I O N :  W h a t  priority will the Federal S u b s i s t e n c e  B o a r d  c o n s i d e r  in establishing fish a n d  wildlife 

u s e s  o n  public l a n d s ?

A N S W E R :  H i g h e s t  priority will b e  for t h e  m a i n t e n a n c e  of 'Healthy* fish a n d  wildlife populations. 

S e c o n d  priority will b e  for providing for all ' C u s t o m a r y  a n d  Traditional' subsistence u s e s  of fish a n d  

wildlife. U.S. District Court's decision in B o b b y  v. State o f A laska e m p h a s i z e d  the n e e d  for s o u n d  d a t a  

o n  fish a n d  wildlife populations a n d  o n  s u b s i s t e n c e  u s e  before restricting s u b sistence harvest.

Q U E S T I O N :  H o w  will t h e  Federal S u b s i s t e n c e  B o a r d  d e t e r m i n e  if a  fish or wildlife population is 

•Healthy*?

A N S W E R :  A  ‘healthy* population is stable, in b a l a n c e  with its e c o s y s t e m ,  a n d  without a l o n g  term, 

irreversible, d o w n w a r d  trend. S u c h  p o p ulations m a y  b e  n o n - indigenous. S u c h  determinations shall 

r e c o g n i z e  that c u s t o m a r y  a n d  traditional s u b s i s t e n c e  u s e s  b y  local rural residents m a y  b e  a  natural 

part of s u c h  e c o s y s t e m s .

Q U E S T I O N :  W h a t  is the State’s  role in this Federal t a k e o v e r  p r o c e s s ?

A N S W E R :  A l a s k a  D e p a r t m e n t  of Fish &  G a m e  h a s  b r o a d  continuing responsibilities for d e a l i n g  with 

subsistence, a s  well a s  sport a n d  c o m m e r c i a l  t ake statewide. T h e  State B o a r d s  of Fisheries a n d  

G a m e  will c o n t i n u e  to set s e a s o n s  a n d  b a g  limits for n o n - s u b s i s t e n c e  harvest of fish a n d  wildlife o n  

Federal lands. T h e  State B o a r d s  m a y  r e c o m m e n d  s e a s o n s  a n d  b a g  limits for s u b s istence h a r v e s t  of 

. fish a n d  wildlife o n  F e d e r a l  lands to the F e d e r a l  S u b s i s t e n c e  B o a r d .  F e d eral S u b s i s t e n c e  regulations 

p r o m u l g a t e d  in 3 6  C F R  a n d  5 0  C F R  Part 4 0  anticipate a n  interactive p r o c e s s  b e t w e e n  the S t a t e  fish 

a n d  g a m e  regulatory p r o c e d u r e  a n d  t h e  Federal S u b s i s t e n c e  regulatory process. B e c a u s e  of its 

State Constitution t he State c a n n o t  provide a  preference for rural residents with c u s t o m a r y  a n d  

traditional u s e  of fish a n d  wildlife a s  required b y  A N I L C A .  T h e  State c a n  facilitate harvest b y  rural 

residents t h r o u g h  various regulations dealing with m e a n s  a n d  m e t h o d s  of t ake a n d  p e r h a p s  other 

m e c h a n i s m s .

If rural residents c a n n o t  obtain their c u s t o m a r y  a n d  traditional take a n d  u s e s  of fish a n d  wildlife 

b e c a u s e  of State regulatory i m p e d i m e n t s ,  the F e d eral S u b s i s t e n c e  B o a r d  will b e  required to m o d i f y  

or n e g a t e  State regulations a s  they a p p l y  to Public lands. H o w e v e r ,  if State regulations allow rural 

residents t h e  opportunity to obtain their c u s t o m a r y  a n d  traditional t ake a n d  u s e s  of fish a n d  wildlife 

resources, th e  F e d e r a l  regulations s h o u l d  closely parallel State regulations.

Q U E S T I O N :  W h o  will qualify a s  a  S u b s i s t e n c e  u s e r ?

A N S W E R :  Local 'rural* residents w h o  h a v e  a  ' c u s t o m a r y  a n d  traditional’ subs i s t e n c e  u s e  of fish or 

wildlife. T h e  F e d e r a l  S u b s i s t e n c e  B o a r d  will d e t e r m i n e  w h i c h  c o m m u n i t i e s  or a r e a s  ar e  rural. T h e  

Federal S u b s i s t e n c e  B o a r d  will also d e t e r m i n e  w h i c h  c o m m u n i t i e s  o r  a r e a s  h a v e  c u s t o m a r y  a n d  

traditional u s e  of fish a n d  wildlife. T h e  s u b s i s t e n c e  priority will n ot b e  b a s e d  o n  race, color, creed, 

or national origin.

A  rural resident is o n e  w h o  resides in a n  a r e a  or c o m m u n i t y  with a  population of 2 . 5 0 0  or less; o r  2 . 5 0 0  

- 7 , 0 0 0  if it p o s s e s s e s  the characteristics of a  rural a r e a  or c o m m u n i t y  a n d  is not part of a n  u r b a n i z e d  

a r e a  Rural d e t e r minations will consider population; size; e c o n o m i c  size a n d  diversity; fish a n d  g a m e



use; a n d  d e v e l o p m e n t  a n d  variety of transportation, c o m m u n i c a t i o n  links, c o m m u n i t y  infrastructure, 
d e m o g r a p h i c s ,  educational a n d  cultural institutions a n d  g o v e r n m e n t  facilities.

• C u s t o m a r y  a n d  traditional uses* will b e  identified a s  a  long-term, consistent pattern of u s e  for 

s u b s i s t e n c e  p u r p o s e s ,  w h i c h  provides substantial e c o n o m i c ,  cultural, social, or nutritional e l e m e n t s  

of t he s u b s i s t e n c e  user's life, a n d  w h i c h  are exemplified b y  the following characteristics:

(1) m e t h o d s  a n d  m e a n s  of harvest w h i c h  reflect efficiency a n d  e c o n o m y  of effort a n d  

cost, a s  conditioned b y  local c i r c u m s t a n c e s ;

(2) m e a n s  of handling, preparing, preserving, a n d  storing fish o r  g a n r e  w h i c h  h a v e  b e e n  

traditionally u s e d  b y  past generations, b u t  not e x c l u d i n g  recent technological a d v a n c e s  

w h e r e  appropriate;

(3) th e  h a n d i n g  d o w n  of k n o w l e d g e  of fishing or h u n t i n g  skills, v a l u e s  a n d  lore f r o m  

g e n e r a t i o n  to generation;

(4) th e  h u n ting or fishing effort o r  th e  p r o d u c t s  of that effort are distributed o r  s h a r e d  

a m o n g  others a c c o r d i n g  to c u s t o m  a n d  tradition, including c u s t o m a r y  trade, barter, 

sharing, a n d  gift-giving.

Q U E S T I O N :  W h a t  are 'subsistence uses*?

A N S W E R :  A N I L C A  defines s u b sistence u s e s  a s  t h e  c u s t o m a r y  a n d  traditional u s e s  b y  rural A l a s k a  

residents of wild, r e n e w a b l e  r e s o u r c e s  for direct p e r s o n a l  or family c o n s u m p t i o n  a s  food, shelter, fuel, 

clothing, t o d s ,  o r  transportation; for t h e  m a k i n g  a n d  selling of handicraft articles o u t  of no n - e d i b l e  

b y - p r o d u c t s  of fish a n d  wildlife r e s o u r c e s  t a k e n  for p e r s o n a l  or family c o n s u m p t i o n ;  for barter, o r  

s h a r i n g  for p e r s o n a l  family c o n s u m p t i o n ;  a n d  for c u s t o m a r y  trade.

Q U E S T I O N :  W h y  is there a  s u b s i s t e n c e  priority?

A N S W E R :  A N I L C A  requires that residents of rural a r e a s  b e  given priority u s e  of fish a n d  wildlife o n  

F e d e r a l  lands. T h i s  priority is given only w h e n  t h e r e  is not e n o u g h  fish or wildlife to satisfy e v e r y o n e’s 

n e e d s .  In a n  a r e a  w h e r e  there is n ot e n o u g h  fish or wildlife for e veryone, rural residents with 

c u s t o m a r y  a n d  traditional u s e s  of that fish or wildlife will b e  t h e  last g r o u p  of u s e r s  to b e  restricted.

Q U E S T I O N :  Will sport a n d  c o m m e r c i a l  taking of fish a n d  wildlife still b e  a l l o w e d  o n  Federal l a n d s ?

A N S W E R :  Yes. If s u b s i s t e n c e  u s e s  are a d e q u a t e l y  p r o v i d e d  for, t h e n  sport a n d  c o m m e r c i a l  h u n t i n g  

a n d  fishing will b e  allowed. National P a r k s  will c o n t i n u e  to b e  c l o s e d  to sport hunting.

Q U E S T I O N :  H o w  d o  w e  find out w h i c h  lands a r e  u n d e r  F e d e r a l  s u b s i s t e n c e  m a n a g e m e n t ?

A N S W E R :  M o s t  F e d e r a l  a n d  State land m a n a g e m e n t  offices h a v e  m a p 3  s h o w i n g  Federally m a n a g e d  

areas. M o s t  offices of A l a s k a  D e p a r t m e n t  of F ish &  G a m e ,  Fish a n d  Wildlife Service, Forest Service, 

a n d  B u r e a u  of L a n d  M a n a g e m e n t  h a v e  m a p s .

Q U E S T I O N :  Will there b e  o n e  set of regulations for all F e d e r a l  l a n d s  or will e a c h  Federal a g e n c y  h a v e  

its o w n  set of regulations?



A N S W E R :  T h e r e  will b e  o n e  set erf g e n eral regulations w h i c h  a p p l y  to all F e d e r a l  lands. Individual 

a g e n c i e s  m a y  set additional regulations w h i c h  a p p l y  only to their lands. Fo r  e x a m p l e ,  individual 

a g e n c i e s  will c o n t i n u e  to regulate a c c e s s  o n  lands t h e y  m a n a g e .

Q U E S T I O N :  Will the F e d eral S u b s i s t e n c e  M a n a g e m e n t  B o a r d  a d o p t  regulations for assuring • a c­

cess' to public lands for s u b s i s t e n c e  t ake of fish a n d  wildlife a s  p r o v i d e d  for in S e c t i o n  811 of A N I L C A ?

A N S W E R :  N o .  D e c i s i o n s  a n d  regulations c o n c e r n i n g  a c c e s s  will b e  the responsibility of the r e s p e c­

tive Federal l and m a n a g e r .  A p p r o p r i a t e  m e a n s  of a c c e s s  include s n o w m o b i l e s ,  motorboats, a n d  

other m e a n s  of s urface transportation traditionally e m p l o y e d  for s u b s i s t e n c e  h u n ting a n d  fishing. 

Currently, a c c e s s  b y  foot, s n o w  m a c h i n e ,  a n d  b o a t  is a l l o w e d  *~n public lands, but t h e  u s e  of all-terrain 

vehicles is o n  a  site-specific basis. In National P a r k s  a n d  M o n u m e n t s  only, '...subsistence u s e s  

without u s e  of aircraft a s  a  m e a n s  of access..,' is allowable (48 P R  3 1 8 4 9 ,  J u n e  17,1 9 8 1 ) .  T h e  Park 

Service currently p r ovides for 'certain exceptions' w h i c h  are m a n a g e d  u n d e r  special permits Issued 

b y  park s u p e r i n t e n d e n t s  for u n u s u a l  circumstances, like matters involving safety.

Q U E S T I O N :  H o w  will th o  Federal S u b s i s t e n c e  B o a r d  likely regulate to a c h i e v e  s u b s i s t e n c e  hunting, 

trapping, a n d  fishing priority o n  public l ands?

A N S W E R :  C l o s u r e  of public l a n d s  t h r o u g h  individual a g e n c y  closure authority m a y  b e  u s e d  w h e r e  

all sport hunting or fishing s e a s o n s  affecting a  given a r e a  h a v e  to b e  curtailed to a c h i e v e  subsistence 

priority for that a r e a  T h e  B o a r d  m a y  also establish sport fishing a n d  h u n t i n g  s e a s o n s  a n d  b a g  limits 

o n  public lands, different f r o m  th e  State s e a s o n s  a n d  b a g  limits, in o r d e r  to a c h i e v e  subsistence 

priority. T h e  B o a r d  m a y  also defer to State closures w h i c h  s e r v e  to a c h i e v e  t h e  objectives of A N I L C A .

Q U E S T I O N :  M u s t  s u b s i s t e n c e  us e r s  o n  public lands h a v e  a  State hunting, trapping, or fishing license 

to subs i s t e n c e  hunt, trap, or fish?

A N S W E R :  Yes. All p e r s o n s  e n g a g e d  in s u b sistence hunting, trapping, or fishing o n  public lands m u s t  

p o s s e s s  State of A l a s k a  licenses, permits, harvest tickets, a n d  t a g s  a n d  m u s t  c o m p l y  with State 

reporting a n d  validation requirements. In addition, s u c h  p e r s o n s  m u s t  p o s s e s s  a n y  Federal licenses 

or permits required for s u c h  activities. C o n t a c t  the Federal l a n d  m a n a g e m e n t  office nearest the area 

y o u  w a n t  to h u n t  or fish in to find ou t  if there is a  special p ermit required.

Q U E S T I O N :  C a n  a  h u n t e r  harvest o n e  b a g  limit of a  s p e c i e s  u n d e r  S t a t e  regulations a n d  a n  

additional b a g  limit of that s a m e  s p e c i e s  u n d e r  Federal regulations?

A N S W E R :  No. H u n t e r s  m a y  t a k a  only o n e  b a g  limit for e a c h  species. S u b s i s t e n c e  b a g  limits a n d  

general b a g  limits ar e  n ot cumulative.

Q U E S T I O N :  W h e r e  will regulation booklets b e  f o u n d  that list s u b s i s t e n c e  s e a s o n s  a n d  b a g  limits for 

Federal lands?

A N S W E R :  Federal regulations will b e  available f r o m  hunting/fishing license v e n d o r s  t h r o u g h o u t  the 

Stale after July 15th.



Q U E S T I O N :  W 1 H  t h e  F e d eral s u b s i s t e n c e  p r o g r a m  m a n a g e  s u b s i s t e n c e  fisheries that t ake place in 

n a v i g a b l e  waters, s u c h  as the s u b s i s t e n c e  salmon fisheries o n  the Y u k o n  a n d  K u s k o k w i m  Rivers?

A N S W E R :  N o .  F e d e r a l  m a n a g e r s  currently d o  n o t  plan to m a n a g e  s u b s i s t e n c e  fisheries in State 

navigable waters.

Q U E S T I O N :  Is t h e  E n d a n g e r e d  S p e c i e s  Ac t  or t he M a r i n e  M a m m a l  Protection A c t  subservient to Title 

VIII of A N I L C A ?

A N S W E R :  N o .

Q U E S T I O N :  Will t h e  F e d e r a l  S u b s i s t e n c e  M a n a g e m e n t  B o a r d  a d o p t  regulations for t h e  t a k e  of wiki 

r e n e w a b l e  r e s o u r c e s  other t h a n  fish a n d  wildlife?

A N S W E R :  N o .  B e c a u s e  of past m a n a g e m e n t  a n d  t h e  desire to avoid confusion, w h e r e v e r  possible, 

regulation of t h e  u s e  of other wild r e n e w a b l e  r e s o u r c e s  will b e  left to the individual F e d eral land 

m a n a g i n g  a g e n c y .

Q U E S T I O N :  C a n  d e c i s i o n s  of the F ederal S u b s i s t e n c e  B o a r d  b e  a p p e a l e d ?

A N S W E R :  Y e s .  A n y  affected p e r s o n  m a y  file a  r e q u e s t  for reconsideration. T h e  B o a r d  shall m a k e  a  

final d ecision o n  t h e  r e q u e s t  within 4 5  days. T h e  B o a r d  is, h o w e v e r ,  the final administrative r e m e d y .  

Further relief is only available t h r o u g h  the courts. D e c i s i o n s  b y  a  Federal a g e n c y  outside its role o n  

t he B o a r d  a r e  subject to a p p e a l  u n d e r  the a p p e a l  p r o c e d u r e s  of that a g e n c y .
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TEMPORARY SUBSISTENCE MANAGEMENT REGULATIONS

FOR FEDERAL PUBLIC LANDS IN ALASKA

B A C K G R O U N D :

P r o p o s e d  t e m p o r a r y  r e g u l a t i o n s  w e re  i s s u e d  J u n e  8, 1990 f o r  t h e  f e d e r a l  
m anagem en t o f  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  on f e d e r a l l y - o w n e d  p u b l i c  
l a n d s  i n  A l a s k a .  (T h ro ug hou t  t h i s  d o cum en t ,  t h e  t e rm  " p u b l i c  l a n d s "  r e f e r s  to  
t h o s e  l a n d s  owned o r  a d m i n i s t e r e d  by t h e  F e d e r a l  g o v e rnm en t .)

T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  C o n s e r v a t i o n  A c t  (ANILCA) o f  
1980 r e q u i r e s  a  p r i o r i t y  u s e  o f  f i s h  and  w i l d l i f e  f o r  s u b s i s t e n c e  u s e s  o v e r  
u s e s  f o r  s p o r t  a nd  c om m e rc ia l  p u r p o s e s  o n  p u b l i c  l a n d s  i n  A la s k a .

The S t a t e  h a d  s u c h  a  p ro g ram  i n  p l a c e ,  b u t  i n  December, 1 9 8 9  t h e  A la s k a  Supreme 
C o u r t  r u l e d  t h a t  r u r a l  p r e f e r e n c e  i n  t h e  S t a t e  s u b s i s t e n c e  s t a t u t e  v i o l a t e d  t h e  
A l a s k a  C o n s t i t u t i o n .  The C o u r t  d e l a y e d  im p l e m e n t a t i o n  o f  t h e  d e c i s i o n  u n t i l  
J u l y  1, 1990.

As a  r e s u l t  o f  t h a t  d e c i s i o n ,  t h e  D e p a r tm e n t  o f  t h e  I n t e r i o r  a n d  t h e  D epa r tm en t 
o f  A g r i c u l t u r e  w i l l  b e  r e q u i r e d  t o  manage f o r  s u b s i s t e n c e  p r i o r i t y  on  p u b l i c  
l a n d s  t o  m e e t  t h e  r e q u i r e m e n t s  o f  ANILCA. The  U .S . F i s h  & W i l d l i f e  S e r v i c e  h a s  
b e e n  d e l e g a t e d  t h e  l e a d  r e s p o n s i b i l i t y  f o r  d e v e l o p i n g  a c o n t i n g e n c y  p l a n  w i th  
o t h e r  D e p a r tm e n t  o f  I n t e r i o r  and  D e p a r tm e n t  o f  A g r i c u l t u r e  a g e n c i e s  w h ich  
f u l f i l l s  t h e i r  s u b s i s t e n c e  r e s p o n s i b i l i t i e s .

T h e s e  t e m p o r a r y  r u l e s  w i l l  a f f e c t  t h e  s u b s i s t e n c e  u s e s  o f  f i s h  and  w i l d l i f e  on 
p u b l i c  l a n d s  i n  A l a s k a  managed by t h e  F i s h  & W i l d l i f e  S e r v i c e ,  N a t i o n a l  P a rk  
S e r v i c e ,  B u r e a u  o f  Land Management, F o r e s t  S e r v i c e ,  B u re au  o f  I n d i a n  A f f a i r s ,  
A i r  F o r c e ,  Army a n d  v a r i o u s  o t h e r  f e d e r a l  l a n d  m anag ing  a g e n c i e s .

I f  a  S t a t e  C o n s t i t u t i o n a l  amendment, w h ic h  a l l o w s  r u r a l  p r e f e r e n c e  f o r  
s u b s i s t e n c e ,  i s  p a s s e d  d u r i n g  t h e  up com ing  s p e c i a l  s e s s i o n  o f  t h e  S t a t e  
L e g i s l a t u r e ,  a nd  i f  i t  i s  r a t i f i e d  by t h e  v o t e r s  i n  t h e  S t a t e ' s  November 
e l e c t i o n ,  t h e  S t a t e  w ou ld  p r e s u m ab ly  b e  b a c k  i n  c o m p l i a n c e  w i t h  ANILCA. The 
S t a t e  w ou ld  t h e n  o n c e  a g a i n  a ssum e r e s p o n s i b i l i t y  f o r  s u b s i s t e n c e  management o f  
f i s h  a n d  w i l d l i f e  on  f e d e r a l  l a n d s .

B e c a u s e  t h e  s u b s i s t e n c e  p r e f e r e n c e  u n d e r  S t a t e  law  w i l l  e nd  J u l y  1, 1990, t h i s  
h a s  c r e a t e d  a  v e r y  s h o r t  t im e  f ram e  f o r  t h e  F e d e r a l  Governmen t t o  a c t  i n  
d e v e l o p i n g  r e g u l a t i o n s  and  im p lem e n t in g  a  s u b s i s t e n c e  management p ro g ram  f o r  
p u b l i c  l a n d s  J u l y  1.



In A p r i l ,  a  N o t i c e  o f  I n t e n t  t o  P ro p o s e  R u l e s  was e s t a b l i s h e d  i n  t h e  F e d e r a l  
R e g i s t e r ,  a nd  p u b l i c  comments w e re  s o l i c i t e d .  B e c a u s e  o f  t h e  s h o r t  t im e  
a v a i l a b l e ,  t h e  o p p o r t u n i t y  f o r  p u b l i c  r e v iew  a n d  comment was l i m i t e d .
S e v e n ty - tw o  w r i t t e n  comments w e r e  r e c e i v e d ,  a n d  w e re  t a k e n  i n t o  a c c o u n t  i n  
d e v e l o p i n g  t h e s e  p r o p o s e d  r e g u l a t i o n s .

The p r o p o s e d  r e g u l a t i o n s  w e re  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  on  J u n e  8,
1990, a n d  t h e  comment p e r i o d  e n d s  J u n e  18. G iv e n  t h e  s h o r t  t im e  t o  p r e p a r e  
t h e s e  r e g u l a t i o n s ,  a nd  i n  a n t i c i p a t i o n  t h a t  t h e  S t a t e  w i l l  be  a b l e  t o  
r e - e s t a b l i s h  s u b s i s t e n c e  m anagem en t,  t h e  f e d e r a l  r e g u l a t i o n s  m in im iz e  c h an g e  to  
th e  S t a t e  p ro g r am ,  b u t  e n s u r e  t h a t  t h e  f e d e r a l  r e q u i r e m e n t s  u n d e r  ANILCA a r e  
met. T o  d o  o t h e r w i s e  wou ld  b e  e x t r e m e l y  d i s r u p t i v e  t o  s u b s i s t e n c e  u s e r s  and 
c r e a t e  u n n e c e s s a r y  c h a o s  i f  and  when t h e  S t a t e  i s  a g a i n  a b l e  t o  a s sum e  
s u b s i s t e n c e  m anagem en t.

M ajo r c h a n g e s  t o  e x i s t i n g  S t a t e  s e a s o n s  and  b a g  l i m i t s  a r e  n o t  a n t i c i p a t e d .  
S h o u ld  t h e  f e d e r a l  g o v e rnm en t  b e  r e q u i r e d  t o  r e t a i n  m anagem en t r e s p o n s i b i l i t y  
beyond  t h i s  y e a r ,  c h a n g e s  t o  t h e  s e a s o n s  a n d  b a g  l i m i t s  w i l l  b e  c o n s i d e r e d  only 
a f t e r  r e v i e w  by  l o c a l  and r e g i o n a l  a d v i s o r y  c o u n c i l s  and  p u b l i c  comment.

T he se  t e m p o r a r y  r e g u l a t i o n s  w i l l  r em a in  i n  e f f e c t  u n t i l  D ecem ber 31. 1991 (18 
m on th s) ,  o r  u n t i l  t h e  S t a t e  s u b s i s t e n c e  m anagem en t p ro g ram  i s  c e r t i f i e d  by th e  
S e c r e t a r y  o f  I n t e r i o r  t o  b e  i n  c om p l i a n c e  w i t h  d i r e c t i o n  c o n t a i n e d  i n  ANILCA, 
w h i c h e v e r  comes f i r s t .  The d e v e lo p m en t  o f  p e rm a n e n t  r e g u l a t i o n s ,  w h ic h  i s  
e x p e c t e d  t o  s t a r t  l a t e r  t h i s  y e a r ,  w i l l  i n v o l v e  e x t e n s i v e  p u b l i c  i n t e r a c t i o n  
and com m en t a n d  w i l l  be  c o m p l e t e d  by December 31. 1991.

S P E C I A L  I S S U E S :

C o o p e r a t i o n  w i t h  t h e  S t a t e : B ecau se  t h e  F e d e r a l  G ove rnm en t i n t e n d s  t o
m i n im i z e  d i s r u p t i o n  t o  t r a d i t i o n a l  S t a t e  r e g u l a t i o n  an d  m anagem en t o f  f i s h  
a n d  w i l d l i f e ,  a  h i g h  l e v e l  o f  c o o r d i n a t i o n  a n d  c o o p e r a t i o n  b e tw e e n  t h e  
S t a t e  a n d  F e d e r a l  r e g u l a t o r y  p rog ram s  i s  a n t i c i p a t e d .  A memorandum o f  
a g r e e m e n t  w i l l  b e  d e v e lo p e d  w i t h  t h e  S t a t e ,  a nd  i t  w i l l  a d d r e s s  
c o o r d i n a t i o n  o f  t h e  S t a t e  a n d  F e d e r a l  f i s h  a n d  w i l d l i f e  m anagem en t 
p r o g r a m s .  ;

D e f i n i t i o n  o f  P u b l i c  L a n d s : L ands a f f e c t e d  by  t h e s e  r e g u l a t i o n s  a r e
f e d e r a l  l a n d s ,  b u t  e x c l u d e  l a n d s  s e l e c t e d  b y  t h e  S t a t e  o r  N a t i v e  
C o r p o r a t i o n s .  T h i s  m e e t s  t h e  d e f i n i t i o n  o f  p u b l i c  l a n d s  i n  ANILCA w h ich  
e x c l u d e s  v a l i d l y  s e l e c t e d  l a n d s  i n  i t s  p u b l i c  l a n d s  d e f i n i t i o n .  Even 
t h o u g h  sume o f  t h e  s e l e c t e d  l a n d s  w i l l  n o t  b e  c o n v ey ed  t o  t h e  S t a t e  o r  t o  
N a t i v e  C o r p o r a t i o n s  b e c a u s e  o f  o v e r - s e l e c t i o n ,  none  o f  t h e  s e l e c t e d  l a n d  
w i l l  b e  c o n s i d e r e d  p u b l i c  l a n d s  f o r  s u b s i s t e n c e  m anagem en t p u r p o s e s .



F e d e r a l  S u b s i s t e n c e  B o a r d : The r e g u l a t i o n s  s e t  up a  F e d e r a l  S u b s i s t e n c e
B oa rd  w h i c h  w i l l  f u n c t i o n  s i m i l a r l y  t o  t h e  S t a t e  B o a rd s  o f  F i s h e r i e s  and 
Game. T h e  B o a rd  w i l l  b r o a d l y  e x e c u t e  t h e  s u b s i s t e n c e  r e q u i r e m e n t s  u n d e r  
ANILCA w h ic h  i n c l u d e :

1 . M a i n t a i n  h e a l t h y  f i s h  and w i l d l i f e  p o p u l a t i o n s .
2 .  S e t  f e d e r a l  s u b s i s t e n c e  s e a s o n s  a n d  b a g  l i m i t s .
3 . Make d e t e r m i n a t i o n s  o f  r u r a l  a n d  n o n - r u r a l  c om m un i t i e s  an d  a r e a s .
4 .  D e te rm in e  c u s to m a ry  and  t r a d i t i o n a l  s u b s i s t e n c e  u s e s .
5 .  E s t a b l i s h  and  d e t e rm i n e  th e  m em b e r s h ip  o f  r e g i o n a l  and  l o c a l

a d v i s o r y  c o m m i t t e e s  s p e c i f i c  t o  p u b l i c  l a n d s .

B o a rd  m em b e r s h ip  i s  c o m p r i s e d  o f  t h e  r e g i o n a l  o r  S t a t e  d i r e c t o r s  o f  t h e  
F i s h  L  W i l d l i f e  S e r v i c e ,  N a t i o n a l  P a rk  S e r v i c e ,  F o r e s t  S e r v i c e ,  B u re a u  o f  
Land M anag em en t ,  a n d  B u re au  o f  I n d i a n  A f f a i r s .

A d v i s o r y  S t r u c t u r e : R e g io n a l  a nd  l o c a l  a d v i s o r y  c o m m i t t e e s  a r e  an
i m p o r t a n t  p a r t  o f  t h e  ANILCA r e q u i r e m e n t s  f o r  s u b s i s t e n c e  m anagem en t; 
h o w e v e r ,  t h e  e x i s t i n g  S t a t e  a d v i s o r y  s y s t e m  h a s  b r o a d  r e s p o n s i b i l i t i e s  f o r  
d e a l i n g  w i t h  s u b s i s t e n c e  t a k e  and  u s e s  a s  w e l l  a s  s p o r t  and  c om m e rc ia l  t a k e  
s t a t e w i d e .  T h e s e  r e g u l a t i o n s  r e q u i r e  t h e  S e c r e t a r y  o f  I n t e r i o r  t o  
d e t e r m i n e  i f  t h e  e x i s t i n g  a d v i s o r y  s t r u c t u r e  m e e t s  t h e  ANILCA r e q u i r e m e n t s .  
T h i s  d e t e r m i n a t i o n  m u s t  b e  made by Jun e ,  1991- P e n d in g  t h e  S e c r e t a r y ' s  
d e c i s i o n ,  t h e  F e d e r a l  S u b s i s t e n c e  Board w i l l  r e l y  on t h e  e x i s t i n g  a d v i s o r y  
s t r u c t u r e  a n d  p u b l i c  comment.

D e f i n i t i o n  o f  R u r a l : The d e f i n i t i o n  o f  r u r a l  i s ,  p e r h a p s ,  t h e  k e y  e l e m e n t
i n  t h e s e  r e g u l a t i o n s .  ANILCA d i d  n o t  d e f i n e  r u r a l ,  a n d  t h e  S t a t e  h a s  
w r e s t l e d  w i t h  t h e  r u r a l  d e f i n i t i o n  s i n c e  p a s s a g e  o f  ANILCA. A c o u r t  r u l i n g  
i n  1988 s t a t e d  t h a t  t h e  r u r a l  d e f i n i t i o n  i n  t h e  S t a t e ' s  S u b s i s t e n c e  law  was 
n o t  c o n s i s t e n t  w i t h  ANILCA and  t h e  common m e a n in g  o f  t h e  t e rm  r u r a l .

B e c a u s e  t h e r e  a r e  a  number o f  f a c t o r s  w h ic h  d e t e r m i n e  w h e th e r  a  community  
i s  r u r a l  o r  n o t ,  p o p u l a t i o n  a l o n e  c a n n o t  b e  u s e d  f o r  d e f i n i t i o n .  T h e s e  
r e g u l a t i o n s  a d o p t  t h e  S t a t e ' s  d e t e r m i n a t i o n s ! o f  r u r a l  o r  n o n - r u r a l  u n t i l  
D ecem be r  31. 1990, u n l e s s  s u p e r s e d e d  by d e t e r m i n a t i o n s  o f  t h e  F e d e r a l  
S u b s i s t e n c e  B o a rd .

A c c e s s : R e a s o n a b l e  a c c e s s  f o r  s u b s i s t e n c e  u s e  was p r o v i d e d  f o r  i n  ANILCA.
G e n e r a l l y ,  a c c e s s  by  f o o t ,  snow mach ine, a i r c r a f t ,  a n d  b o a t  i s  a l l o w e d  on 
p u b l i c  l a n d s ,  b u t  t h e  u s e  o f  a l l - t e r r a i n  v e h i c l e s  i s  on  a  s i t e - s p e c i f i c  
b a s i s .  A i r c r a f t  a c c e s s  i s  p r o h i b i t e d  i n  N a t i o n a l  P a r k s  and  P a r k  Monuments 
w i th  c e r t a i n  e x c e p t i o n s .  D e c i s i o n s  and r e g u l a t i o n s  c o n c e r n i n g  a c c e s s  a r e  
th e  r e s p o n s i b i l i t y  o f  t h e  r e s p e c t i v e  f e d e r a l  l a n d  m an ag e r .
C o r r e s p o n d i n g l y ,  i n f o r m a t i o n  on  a c c e s s  i s  a v a i l a b l e  f rom  t h e  f e d e r a l  l a n d  
m an a g e r .



REGULATION SUMMARY

S u b p a r t  A - G e n e r a l  P r o v i s i o n s : T he  f i r s t  p a r t  o f  t h e  r e g u l a t i o n s  o u t l i n e s
t h e  p u r p o s e  o f  t h e  r e g u l a t i o n s  f o r  f e d e r a l  s u b s i s t e n c e  management o n  p u b l i c  
l a n d s  i n  A l a s k a ,  t h e  a u t h o r i t y  w h ic h  i s  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L and s  
C o n s e r v a t i o n  A c t .  I t  a l s o  p r o v i d e s  d e f i n i t i o n s  u s e d  i n  t h e  r e g u l a t i o n s .

S u b p a r t  B - P ro g ram  S t r u c t u r e : T he  s e c o n d  s e c t i o n  o f  t h e  r e g u l a t i o n s
o u t l i n e s  t h e  makeup o f  t h e  F e d e r a l  S u b s i s t e n c e  B o a rd  and  i t s  d u t i e s .  I t  
a l s o  o u t l i n e s  t h e  s t r u c t u r e  o f  t h e  r e g i o n a l  a n d  l o c a l  a d v i s o r y  c o u n c i l s  and  
c o m m i t t e e s  s h o u l d  t h e y  b e  s e t  up a f t e r  t h e  S e c r e t a r y  o f  I n t e r i o r  d e t e r m i n e s  
t h e  a d e q u a c y  o f  t h e  e x i s t i n g  S t a t e  o f  A l a s k a  a d v i s o r y  s t r u c t u r e .

T h i s  s e c t i o n  a l s o  o u t l i n e s  t h e  F e d e r a l  S u b s i s t e n c e  B o a r d ’s  r e l a t i o n s h i p  
w i t h  f e d e r a l  a g e n c i e s ,  p r o v i d i n g  f o r  a  s i n g l e  s e t  o f  r e g u l a t i o n s  t o  a p p l y  
t o  s u b s i s t e n c e  on  p u b l i c  l a n d s .  I t  a l s o  a d d r e s s e s  t h e  r e l a t i o n s h i p  w i t h  
t h e  S t a t e  o f  A l a s k a ,  p r o v i d i n g  t h a t  S t a t e  o f  A l a s k a  f i s h  and  w i l d l i f e  
r e g u l a t i o n s  a p p l y  t o  p u b l i c  l a n d s ,  e x c e p t  f o r  t h e  s u b s i s t e n c e  r e g u l a t i o n s .

T h i s  s e c t i o n  f u r t h e r  p r o v i d e s  f o r  t h e  F e d e r a l  S u b s i s t e n c e  B o a r d ' s  
d e t e r m i n a t i o n  o f  a  h e a l t h y  p o p u l a t i o n  o f  f i s h  a n d  w i l d l i f e .  T h i s  
d e t e r m i n a t i o n  i s  b a s e d  upon  t h e  m a i n t e n a n c e  o f  f i s h  and  w i l d l i f e  r e s o u r c e s  
a n d  t h e i r  h a b i t a t s  i n  a  c o n d i t i o n  w h ic h  a s s u r e s  s t a b l e  and  c o n t i n u i n g  
n a t u r a l  p o p u l a t i o n s  and  s p e c i e s  m ix  o f  p l a n t s  a nd  a n im a l s  i n  r e l a t i o n  t o  
t h e i r  e c o s y s t e m s  and  m in im iz e s  t h e  l i k e l i h o o d  o f  i r r e v e r s i b l e  o r  l o n g  t e rm  
a d v e r s e  e f f e c t s  upon  s u c h  p o p u l a t i o n s  a n d  s p e c i e s .

R u r a l  D e t e r m i n a t i o n s  a r e  o u t l i n e d  i n  t h i s  s e c t i o n  a l s o .  The F e d e r a l  
S u b s i s t e n c e  B o a rd  w i l l  d e t e rm i n e  t h e  r u r a l  n r  n o n - r u r a l  s t a t u s  o f  a l l  a r e a s  
o r  c o m m u n i t i e s  w i t h i n  A la s k a  no  l a t e r  t h a n  D ecem ber 31. 19QQ. P e n d i n g  s u c h  
d e t e r m i n a t i o n s ,  e a c h  a r e a  o r  com m un ity  w i l l  r e t a i n  i t s  r u r a l  o r  n o n - r u r a l  
s t a t u s  u n d e r  A l a s k a  law .  The g e n e r a l  g u i d e l i n e s  f o r  r u r a l  a nd  n o n - r u r a l  
a r e  a s  f o l l o w s :

A c om m un i ty  w i t h  a  p o p u l a t i o n  o f  00 o r  l e s s  i s  c o n s i d e r e d  r u r a l .
A c om m un i ty  w i t h  a  p o p u l a t i o n  o f  yoCJO o r  more i s  c o n s i d e r e d  n o n - r u r a l .  
C om m un i t i e s  w i t h  a  p o p u l a t i o n  b e tw e e n  2500 and  7000 w i l l  b e  r e v i e w e d  
f i r s t .
P o p u l a t i o n  d a t a  from  t h e  m os t r e c e n t  c e n s u s  w i l l  be  u s e d  f o r  t h e  
d e t e r m i n a t i o n  p r o c e s s .

O t h e r  f a c t o r s  b e s i d e s  p o p u l a t i o n  w i l l  b e  u s e d  t o  d e t e rm in e  a  c o m m u n i ty ' s  
r u r a l  o r  n o n - r u r a l  s t a t u s .  T h e s e  i n c l u d e  f i s h  a nd  w i l d l i f e  u s e ,  
d e v e l o p m e n t  a n d  d i v e r s i t y  o f  t h e i r  economy, t r a n s p o r t a t i o n ,  c o m m u n ic a t io n  
l i n k s ,  c om m un ity  i n f r a s t r u c t u r e ,  e d u c a t i o n a l  a n d  c u l t u r a l  i n s t i t u t i o n s ,  and  
g o v e r n m e n t  i n s t i t u t i o n s .



F o r  d e t e r m i n i n g  w h e t h e r  s u b s i s t e n c e  u s e s  a r e  C U S T O M A R Y  A N D  T R A D I T I O N A L ,  the 

F e d e r a l  S u b s i s t e n c e  B o a r d  w i l l  c o n s i d e r  s u c h  f a c t o r s  a s  l e n g t h ,  

c o n s i s t e n c y ,  a n d  p a t t e r n  o f  u s e ,  r e l i a n c e  o n  s u b s i s t e n c e ,  m e t h o d s  a n d  m e a n s  

o f  t a ke, p a s s a g e  o f  k n o w l e d g e  f r o m  g e n e r a t i o n  to g e n e r a t i o n ,  a n d  

d i s t r i b u t i o n  o r  s h a r i n g .  A d d i t i o n a l  i t e m s  i n  t h i s  s e c t i o n  i n c l u d e  

p r o v i s i o n  f o r  p u b l i c  c o m m e n t  o n  r e g u l a t i o n s ,  e m e r g e n c y  c l o s u r e s  to 

s u b s i s t e n c e  h u n t i n g ,  a n d  a p p e a l s .

P a r t  C  - G e n e r a l  R e q u i r e m e n t s : T h i s  s e c t i o n  a d d r e s s e s  s u b s i s t e n c e  u s e

q u a l i f i c a t i o n s ,  l i c e n s e s ,  p e r m i t s ,  tags, a n d  f e e s ,  a n d  p e n a l t i e s .  T h e  

t a k i n g  o f  f i s h  a n d  w i l d l i f e  o n  p u b l i c  l a n d s  f o r  s u b s i s t e n c e  u s e s  is 

r e s t r i c t e d  to A l a s k a  r e s i d e n t s  o f  r u r a l  a r e a s  o r  c o m m u n i t i e s ,  a n d  

s u b s i s t e n c e  u s e r s . o n  p u b l i c  l a n d s  m u s t  p o s s e s s  S t a t e  o f  A l a s k a  l i c e n s e s ,  

p e r m i t s ,  h a r v e s t  t i c k e t s ,  a n d  t a g s  a n d  m u s t  c o m p l y  w i t h  r e p o r t i n g  a n d  

v a l i d a t i o n  r e q u i r e m e n t s .

S u b p a r t  D  - S u b s i s t e n c e  H u n t i n g ,  T r a p p i n g ,  a n d  F i s h i n g : T h i s  s e c t i o n  v e r y

c l o s e l y  f o l l o w s  e x i s t i n g  S t a t e  f i s h  a n d  G a m e  r e g u l a t i o n s .  I n  m a n y  c a s e s  

th e  l a n g u a g e  is i d e n t i c a l  to s t a t e  r e g u l a t i o n  o r  m o d i f i e d  s o  it a p p l i e s

o n l y  to t h i s  f e d e r a l  p r o g r a m  o n  p u b l i c  l a n d s .  T h e  r e g u l a t i o n s  n o t e

p a r t i c u l a r  S t a t e  p r o v i s i o n s  f r o m  w h i c h  t h e y  w e r e  d e r i v e d .

D e f i n i t i o n s  f o r  s u b s i s t e n c e  h u n t i n g  a n d  t r a p p i n g  a r e  i n c l u d e d ,  s p e c i f i c  

p r o h i b i t i o n s  f o r  s u b s i s t e n c e  u s e  a r e  i n c l u d e d  f o r  b o t h  s m a l l  a n d  l a r g e  g a m e

a n i m a l s ,  a n d  f o r  f u r  a n i m a l s  a n d  f u r b e a r e r s .

A d d i t i o n a l  r e q u i r e m e n t s  o u t l i n e  p o s s e s s i o n  a n d  t r a n s p o r t a t i o n ,  e v i d e n c e  o f  

s e x  a n d  i d e n t i t y ,  s e a l i n g  o f  b e a r  s k i n s  a n d  s k u l l s ,  s e a l i n g  o f  s k i n s ,  

p r o h i b i t i o n  o n  u s e  o f  g a m e  a s  f o o d  f o r  d o g  o r  f u r b e a r e r  o r  a s  b a it.

S u b s i s t e n c e  t a k i n g  o f  f i s h  a n d  w i l d l i f e  s h a l l  n o t  b e  c o n s i d e r e d  a n  

e m e r g e n c y  t a k i n g  a n d  n o t h i n g  i n  t h e s e  r e g u l a t i o n s  p r o h i b i t  a  p e r s o n  f r o m  

t a k i n g  w i l d l i f e  i n  d e f e n s e  o f  l i f e  o r  p r o p e r t y .

I

T h e  r e m a i n d e r  o f  t h i s  s e c t i o n  o u t l i n e s  r e q u i r e m e n t s  a n d  d e f i n i t i o n s  fo r 

s u b s i s t e n c e  f i s h i n g ,  i n c l u d i n g  t y p e s  o f  f i s h ,  m e t h o d s  a n d  m e a n s  o f  take, 

l e g a l  t y p e s  o f  g e a r ,  a n d  r e q u i r e m e n t s  f o r  s h e l l f i s h .  T h e  b a g  l i m i t s  

s p e c i f i e d  f o r  f i s h  a n d  s h e l l f i s h  f o r  s u b s i s t e n c e  s e a s o n  a n d  t h e  s t a t e  b a g  

l i m i t  s e t  f o r  a  S t a t e  g e n e r a l  s e a s o n  f o r  t h e  s a m e  s p e c i e s  a r e  n o t  

c u m u l a t i v e .  A  p e r s o n  o r  g r o u p  m a y  n o t  t a k e  t h e  b a g  l i m i t  u n d e r  a 

s u b s i s t e n c e  s e a s o n  a n d  t h e n  t a k e  a n  a d d i t i o n a l  b a g  l i m i t  u n d e r  t h e  S t a t e ' s  

g e n e r a l  s e a s o n .
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F R O M ;  J A M E S  E, T O R G E R S O N , S p e c i a l  A s s i s t a n t  A t t o r n e y

! T H R O U G H i  J O H N  w ,  K A T Z ,  D i r e c t o r  o f  S t a t e / F e d e r a l  R e l a t i o

S p e c i a l  C o u n a e l  t o  t h e  G o v e r n o r
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G e n e r a l  

is a n d

T h e  f e d e r a l  g o v e r n m e n t ‘e p r o p o s e d  r e g u l a t i o n s  a r e  l a b e l e d  

r a r y , "  i n  a n t i c i p a t i o n  o f  t h e  S t a t e  r a p i d l y  r e t u r n i n g  t o  i 

a n o e  w i t h  A N I L C A ,  A c c o r d i n g l y ,  t h e  p r o p o s e d  r e g u l a t i o n s  ' 

d r a f t e d  t o  " m i n i m i s e  c h a n g e 3 t o  e x i a t i n g  S t a t e  l a w  w h i l e  
c o m p l y i n g  w i t h  A N I L C A .  H o w e v e r ,  i f  t h e  s t a t e  i e  n o t  i n  a  

a n c e  b y  D e c e m b e r  3 1 ,  1 9 9 0 ,  t h e  f e d e r a l  g o v e r n m e n t  w i l l  bei 

d e v e l o p m e n t  o f  p e r m a n e n t  r e g u l a t i o n s ,  n o t  n e c e s s a r i l y  d e e  
a m e l i o r a t e  t h e  a f f e c t s  o f  a  t a k e o v e r .

E v e n  i n  t h e  p r o p o s e d  t e m p o r a r y  r e g u l a t i o n a ,  t h a  f e d e r a l  g< 

m s n t  i s  g i v e n  u l t i m a t e  a u t h o r i t y  t o  d e c i d e  i s s u e s  o f  f i s h  

c a m e  m a n a g e m e n t  o n  f e d e r a l  l a n d s .  T h e  S t a t e  b e l i e v e s  t h a  

i n a p p r o p r i a t e  f o r  t h e  f e d e r a l  g o v e r n m e n t  t o  m a n a g e  r e s o u r  

t r a d i t i o n a l l y  m a n a g e d  b y  t h e  S t a t e .  F u r t h e r ,  t h e  S t a t e  h  

n u m b e r  o f  s p e c i f i o  c o n c e r n s ,  a m o n g  w h i c h  a r e  t h e  f o l l o w i n  

t h e  f e d e r a l  g o v e r n m e n t ' s  p r o p o s e d  a u t h o r i t y .o v e r  A l a s k a ' s  

a n d  g a m e  m a n a g e m e n t .

1. f e d e r a l  S u b s i s t e n c e  B o a r d  •  T h i s  b o a r d  w i l l  h a v e  u l t  

r e s p o n s i b i l i t y  t o  e x e c u t e  t h e  S e c r e t a r y  o f  t h e  i n t s r i o r ' s  
t e n o e  r e s p o n s i b i l i t y .  I t  w i l l  b s  c o m p o s s d '  o f  f i v e  (5) fai 

b u r e a u c r a t s ,  s e l e c t e d  b s c a u i e  t h e y  a r e  t h e  r e g i o n a l  o r  s t i  

A  d i r e c t o r  o f  o n e  o f  t h e  f i v e  (3) p r i m a r y  f e d e r a l  l a n d  m a n a j  

“  a g e n c i e s  i n  A l a s k a .  T h i s  a r r a n g e m e n t  i s  o b j e c t i o n a b l e  t o  

S t a t e  b e c a u s e i

* t e m p o - 

: o a p l i -  

/ e r a  
► t i l l  

x n p l i -  
jfin

. g n e d  t o

> v e r n -

a n d

’r i t  i l

is a

r, w i t h  
f i s h

. m a t e
s u b s i a -

L e r a l
its

r e m e n t

t h s
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a * A l l  f i n a l  d e c i s i o n s  r e g a r d i n g  s u b s i s t e n c e  m a n a g e m a n t  

A l a s k a  w i l l  b #  m a d a  b y  f e d e r a l  b u r e a u c r a t s  w h o  a r e  

a c c o u n t a b l e  t o  n a t i o n a l  i n t o r a a t  g r o u p a  a n d  t h e i r  « u  

i n  W a s h i n g t o n ,  D . c .  t h a n  t h e y  a r e  t o  A l a a k a n i .

b .  T h a  f e d e r a l  g o v e r n m e n t  m a y  i g n o r e  o r  o v e r r i d e  S t a t e  fciah a n d

S a m e  o f f i c i a l s  f a c t u a l  f i n d i n g *  a n d  r e s o u r c e  m a n a g e m e n t

e o i s i o n a .

2. s a r v a s t a b l e  S u g g l u i  - P r e s e n t l y  t h e  s t a t e  d a t e r m i n e e  

h a r v e e t a b l e  a u r p i u a  o f  r i s h  a n d  g a m e  r e s o u r c e s  u s i n g  a  "■ 

y i e l d "  s t a n d a r d .  I n  m a n y  i n s t a n c e s ,  t h e  f e d e r a l  g o v o r n m e ;n t
u i e  a  " h e a l t h y  p o p u l a t i o n "  a t a n d a r d .  F o r  n o w ,  t h e  federal, 

g o v e r n m e n t  a a y a  t h a t  t h e  t e r m s  f r e q u e n t l y  a r e  s i m i l a r ;  th:.s 

p e r s p e c t i v e  m a y  c h a n g e .  F u r t h e r ,  i t  i s  c l e a r  t h a t  t h e  f e d e r a l  

g o v e r n m e n t  w i l l  u s e  a  s e p a r a t e , m o r e  r e s t r i c t i v e  " h e a l t h y  a n d  

n a t u r a l  p o p u l a t i o n "  s t a n d a r d  i n  N a t i o n a l  P a r k e  a n d  M o n u m e n t s .

3. D e f i n i t i o n  o f  R u r a l  -  T h e  f e d e r a l  g o v e r n m e n t  w i l l  haife t h e  

a u t h o r i t y  t o  d e t e r m i n e  w h i c h  c o m m u n i t i e s  a r e  e n d  w h i c h  ar<i n o t  
c o n s i d e r e d  r u r a l ,  e v e n  t h o u g h  t h e r e  w i l l  b e  s o m e  i n i t i a l  

e n c e  t o  S t a t e  d e t e r m i n a t i o n s .

t h e  
d e t a i n e d  

w i l l

4.

t o
t h o r i t yg e o g r a p h i c  S c o p e  -  T h e  f e d e r a l  g o v e r n m e n t  h a s  t h e  a u  

d e f i n e  t h e  g e o g r a p h i c  a o o p e  o f  i t s  j u r i s d i c t i o n ,

I. N a v i g a b l e  w a t e r s  a r e  n o t  n o w  i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  

f e d e r a l  l a n d s  b u t  m a y  w e l l  b a  i f  t h e  D e p a r t m e n t  o f  t i e  
I n t e r i o r  i s  r e q u i r e d  t o  r e g u l a t e  s a l m o n  f o r  s u b s i s t e n c e  
p u r p o s e s »

btb. L a n d s  s e l e c t e d  b y  t h e  S t a t e  a n d  A N C 5 A  c o r p o r a t i o n s  
w h i c h  t h e y  h a v e  n o t  y e t  r e c e i v e d  t i t l e  a r e  n o t  n o w  It, 

f e d e r a l  g o v e r n m e n t  w i l l  m a n a g e  f o r  s u b s i s t e n c e  p u r p o  

t h a t  c o u l d  chanvTt i n  t h e  f u t u r e .

S t a t e  a n d  p r i v a t e  l a n d s  u s e d  b y  m i g r a t o r y  g a m e  t h a t  

t r a v e r s e s  f e d e r a l  l a n d  m a y  b e  m a n a g e d  b y  t h e  f e d e r a l  
g o v e r n m e n t  I n  t h e  f u t u r e ,  a l t h o u g h  t h i s  w o u l d  n o t  o c  

u n d e r  t h e  p r e s e n t  r e g u l a t i o n s .  ( S e e  X l e p p s  v .  N e w  M i  

T h e  W i l d  l u r r o  C a s e )

5. L i t i g a t i o n  

m a n a g e m e n t  £

t  t o  

n d a  t h e  

4e s ,  b u t

a l s o

c u r

x l C £  -

- A  f e d e r a l  t a k e o v e r  o f  c o n t r o l  o f  f i e h  e n d  

o F  s u b s i s t e n c e  p u r p o s e s  i s  v i r t u a l l y  c s r t a i n  t 

a  n u m b e r  o f  l a w s u i t s  t h a t  w i l l  c o n s u m e  t h e  t i m e  a n d  r e a o u x  

t h e  p a r t i c i p a n t s  a n d  c r e a t e  u n c e r t a i n t y  f o r  f i s h  a n d  g o m e  

s t a t e - w i d e .  F u r t h e r m o r e ,  a s  a  r e s u l t  o f  t h e  l i t i g a t i o n ,  

j u d g e s  c o u l d  a n d  u p  m a n a g i n g  f i s h  a n d  w i l d l i f e  o n  s t a t s  1 

w e l l  a s  f e d e r a l  l a n d s .  I n  t h i s  r e g a r d ,  w e  h a v e  b e e n  a d v i s  

s o m e  l i t i g a n t s  m a y  s e e k  t o  e x p a n d  t h e  g e o g r a p h i c  a m b i t  o f  
t a k e o v e r  b y  i n c l u d i n g  c o a s t a l  a n d  n a v i g a b l e  w a t e r s  a n d  8 t a  

N a t i v e  s e l e c t e d  l a n d s  w h i c h  h a v e  n o t  y e t  b e a n  o o n v e y e d .

g a m e

o  s p a w n  

c e s  o f  

u s e r s

f e d e r a l  
d s  a s

s d  t h a t  

t h e
t e  a n d

a n
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6 . A l a i k i n #  A c a e s s

t h a n H T E i
  t o  y r o o e s s  - T h e  p r e s e n c e  o f  a  f e d e r a

a t e  r e s o u r c e  m a n a g e r  a l m o s t  c e r t a i n l y  w i l l  d i m i n i s h  

r e a i d e n t a '  a c o a s a  t o  t h a  m a n a g e m e n t  p r o a e s s ,  b e c a u s e  o f  

f e d e r a l  d e c i s i o n - m a k s r s  i n a u l a r i t y  a n d  l a c k  o f  a c c o u n t a b l e  

a n d  b e c a u s e  o f  t h e  d i f f i c u l t y  o f  g e t t i n g  n e o e a a a r y  i n f o r m  

f r o m  t h e  f e d e r a l  m a n a g e r s .

Cl t
7. M a n a g e m e n t  C o o r d i n a t i o n  -  W h i l e  S t a t e  h u n t i n g  r u l e s  a 
S t a t e  g a m e  m a n a g e m e n t  u n i t s  a n d  s u b u n i t s r t h e  same d o e s  n  

t o  t h e  f e d e r a l  r u l e s .  T h e  l a t t e r  w i l l  o n l y  a p p l y  t o  f e d e ^  

l a n d s  w i t h i n  t h e s e  u n i t s  a n d  s u b u n i t s .  W i t h o u t  a d e q u a t e  

t h e  g e n e r a l  p u b l i c  w i l l  b e  w i t h o u t  t h e  t o o l s  t o  u n d e r e t a n c .  

r u l e s  a p p l y  t o  t h e i r  a c t i v i t i e s .  D e t a i l e d  m a p s  h a v e  n o t  

s u p p l i e d  a n d  m u s t  b e  i f  t h e  t r a n s i t i o n  i e  t o  c o m e  o f f  w i t h  

m i n i m u m  o f  c o n f l i c t  a n d  m i s u n d e r s t a n d i n g .

c c : G a r r e y  F e s k a

D e n b y  L l o y d  

L e w  F a m p l l n

r a t h e r

S t a t e

e
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i it ion
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n&tofl f

w h i c h  

tyeen 

a



Division of Subsistence, Alaska Department of Fish and Game 
Box 3-2000, Juneau Alaska, 99802 (907) -165-1147 

February 26,1990

Subsistence in Alaska: A Summary

Introduction

Subsistence is important to the economy and culture of 
many families and communities in Alaska. This report 
describes some characteristics of subsistence in Alaska, 
based on studies by the Division of Subsistence, Alaska 
Department of Fish and Game.

What is Subsistence?

Subsistence is part of the cultures, traditions, and econo­
mics of many families and communities in Alaska. In 
current state and federal law, subsistence is defined as 
customary and traditional, non-commercial uses of wild 
resources, for a variety of purposes. These uses include 
harvesting and processing wild resources for food, cloth­
ing, fuel, transportation, construction, arts, crafts, sharing, 
and customary trade.

Alaska has a subsistence law because subsistence contin­
ues to support a major part of state’s rural economy and 
culture. Alaska is unique in this regard. Alaska is a 
pluralistic state. A sizable number of traditional cultures 
and economics exist side-by-side in the state. These 
traditional cultures and economies coexist with the indus- 
trial-capitalism of Alaska’s urban centers.

The stated intent of the federal and state subsistence

statutes was to provide the opportunity for these tradi­
tional cultures and economics to continue to exist.

Mow Many People Partic ipate in Subsistence?

During the 1980s, our best estimate is that there were 
about 110,075 people in about 225 communities who par­
ticipated in subsistence practices to some degree. Of 
these, about 50,000 were Alaska Native, and about 60,000 
were not Alaska Native.

This represents the number of people living in rural areas 
having subsistence uses, as determined by the Boards of 
Fisheries and Game under the laws and regulations that 
existed during the 1980s. By comparison, there were about 
429,500 non-rural residents, who could hunt and fish under 
sport, commercial, and personal use regulations, but not 
under subsistence regulations (Fig. 1).

Our studies indr-Hc that not all 110,000 rural residents 
actually harvested wild resources for subsistence. In fact, 
harvesting fish and game was the responsibitv of a minority 
of people in rural areas. However, subsistence foods are 
widely distributed through non-market networks in rural 
communities. Because of non-commercial sharing, most 
residents in rural communities make use of subsistence 
foods during the course of a year to some extent. Thus, the 
best estimate of the number of participants in subsistence 
is the size of the rural population.

9

Figure 1. Alaska Rural and Nun-Rural Population

How Many Subsistence Participants, 1985?

Rural Subsistence Population 
(110,000 people) 

(20.4%)

Non-Rural Population 
(429,500 people) 

(79.6%)
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Composition of Statewide Subsistence Harvest

•'igure 2. Statewide Subsistence Harvest Composition

How Large is the Subsistence Harvest?

Statewide, non-commercial fishing and hunting provided 
an cstimated35-45 million pounds of food annually to rural 
areas during the 1980s. This comes to about 300-400 lbs 
per person a year, or about a pound of food per day.

Most of the subsistence harvest was fish (about 59 percent 
by weight), along with marine mammals (about 15 per­
cent), land mammals (about 18 percent), and other wild 
resources (about 8 percent, including shellfish, birds, and 
wild plants) (Fig. 2).

Where Does the Subsistence Harvest Occur?

Subsistence uses occur in all regions of the state. The 
largest annual harvests occur in the Western Region (about 
13.5 million lbs) and Arctic regions (about 10 million lbs). 
Other sizable non-commercial harvests occur on Kodiak 
Island (5.5 million lbs), Southwest Region (5.0 million lbs), 
the Interior Region (4.7 million lbs), and the Southeast 
Region (4.5 million lbs). The smallest haivest occurs in 
the Southcentral Region (.9 million lbs), primarily in the 
Copper River Basin, Tyonek, English Bay, and Port Gra­
ham (Fig. 3).

Figure 3. Subsistence Harvests by Region
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How Does Subsistence Compare with Commercial and  
Snort Uses?

While subsistence is important, it represents a compara­
tively small portion of the wild resources harvested annu­
ally in Alaska. In Alaska’s salmon fisheries, subsistence 
harvests generally represent less than 1 percent of the total 
salmon harvests. Considering all fish and game harvested 
in the stale, about 4 percent by weight went to subsistence 
uses', 1 percent went to sport uses, and 95 percent went to 
commercial uses (Fig. 4).

Figure 4. Fish and Game Harvests by Principal User Group

Subsistence and Casli

Our studies indicate that in many rural areas, subsistence 
is part of a traditional regional economy, termed a “mixed, 
subsistcncc-markct economy”. This type of economy 
occurs in the Canadian north as well. In mixed, subsis- 
tcnce-market economies, fishing and hunting are central 
activities conducted by extended family groups. The 
family invests in small-scale, efficient technologies, such as 
fishwhccls, gill nets, motorized skiffs, and snowmachines, 
used for producing food. Subsistence production is not 
oriented toward market sale or accumulated profit, as is 
commercial market production. Rather, it is directed 
toward meeting the self-limiting needs of families and 
small communities.

A family’s subsistence production is augmented and sup­
ported by cash employment by family members. Depend­
ing upon the region, employment commonly is in commer­
cial fishing, commercial trapping, and public sector wage

employment. Typically, but not always, mean annual 
monetary incomes in the region are modest and intermit­
tent. Families follow an economic strategy of using a 
portion of the annual monetary earnings to capitalize in 
subsistence technologies for producing food. This combi­
nation of subsistence and commcrcial-wagc activities by 
extended family groups characterizes the mixed, subsis­
tcncc-markct economy.

This mixed, subsistcncc-markct system underlies the econo­
mics of most rural areas of the state. The mixed economic 
system has existed in various forms since before the Rus­
sian period. It is very durable, which indicates its success 
in providing for rural families.

Traditional Harvest Areas

Our studies show that subsistence users lend to harvest in 
traditional use areas surrounding their communities. This 
means that most subsistence harvest areas tend to be rela­
tively accessible from the community, although seasonal 
camps arc used for certain species.

Figure 5. Subsistence Fishing Areas, Hoonah. 1920-1985.



Consequently, subsistence harvest areas for particular 
groups of people arc definable and relatively predictable. 
Subsistence users generally do not harvest outside their 
community’s traditional use areas (Fig. 5).

Subsistence Values

In addition to its nutritional value, subsistence provides 
important cultural and social values to rural communities. 
Our studies indicate that subsistence are central activities 
unifying extended families and small communities. The 
traditional wide-scale sharing of subsistence products 
between families help unify communities.

Subsistence activities bring meaning and purpose to life in 
many communities. This is especially true for Alaska 
Native groups. In many places, subsistence still expresses 
ancient spiritual linkages between humans, wild animals, 
and the hind handed down by oral traditions.

The Importance of Subsistence

In summary, Alaska’s rural regions tend to be different 
from Alaska’s urban centers in terms of culture, traditional 
food use, and economic circumstance, reflecting the state’s 
historic pluralism. Subsistence continues tobe an essential 
part of the economy and culture of many rural areas. 
Subsistence fishing and hunting produces a substantial 
portion of the state’s food supply in rural areas. Subsis­
tence provides economic stability to many areas which 
have mixed, subsistcncc-market economic systems. And 
subsistence expresses a number of traditional values of 
importance to Alaska’s diverse cultural groups.

Additional Reading

Alaska Department of Fish and Game, Division of 
Subsistence, Technical Paper Series. This series is the 
primary source of information on contemporary subsis­
tence uses in Alaska. Write Technical Report Librarian, 
Division of Subsistence, ADF&G, Box2-3000, Juneau, AK 
99S02, for listings and reports.

Wolfe, Robert J. and Robert J. Walker (1987) Subsistence 
Economics in Alaska: Productivity, Geography, and De­
velopment Impacts. Arctic Anthropology 24(2):56-81. 
This paper describes subsistence harvests in Alaska for the 
1980s by geographic region.

P rim a iy  au th o rs : R ob e rt J. Wolfe a n d  R ob ert G. B osw orth
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A L A S K A ' S  N E W  S U B S I S T E N C E  L A W —
W H A T  D O E S  I T  M E A N  A N D  H O W  D O E S  I T  W O R K ?

A l a s k a  D e p a r t m e n t  o £  F i s h  a n d  Game

A u g u s t  2 7 ,  1 9 8 6

I n  M ay  1 9 8 6 ,  t h e  A l a s k a  L e g i s l a t u r e  a d o p t e d  s e v e r a l  m a j o r  
c h a n g e s  t o  t h e  s t a t e ' s  s u b s i s t e n c e  l a w .  T h e s e  c h a n g e s  
e n s u r e d  t h a t  t h e  s t a t e  r e t a i n e d  m a n a g e m e n t  o f  f i s h  a n d  game 
o n  a-^1 l a n d s  i n  A l a s k a .  I n  J u n e  1 9 8 6 ,  t h a  B o a r d  o f  Game 
h e l d  a n  e m e r g e n c y  m e e t i n g  a n d  e l i m i n a t e d  t h e  c o n t r o v e r s i a l  
T i e r  I I  h u n t i n g  r e g u l a t i o n s .  T h e  e m e r g e n c y  m e e t i n g  p r o v i d e d  
som e  e x p e r i e n c e  i n  i m p l e m e n t i n g  t h e  n e w  l a w .

B e g i n n i n g  w i t h  t h e  n e x t  m e e t i n g  o f  t h e  J o i n t  B o a r d  i n  
N o v e m b e r ,  b o t h  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  Game 
w i l l  b e g i n  t o  i m p l e m e n t  r o u t i n e l y  t h e  r e q u i r e m e n t s  o f  t h e  
n ew  s u b s i s t e n c e  l a w ,  w h i c h  a r e  s i m i l a r ,  b u t  n o t  i d e n t i c a l  

v t o ,  t h e .  b o a r d s '  a p p r o a c h  b e f o r e  t h e  M a d i s o n  d e c i s i o n  b y  t h e  
A l a s k a  S u p r e m e  C o u r t  i n  1 9 8 S .

T h i s  r e p o r t  d e s c r i b e s  t h e  s u b s i s t e n c e  l a w  a n d  h o w  i t  w o r k s . '  
I t  i s  i n t e n d e d  t o  g i v e  t h e  p u b l i c ,  i n c l u d i n g  f i s h  a n d  g am e  
a d v i s o r y  c o m m i t t e e  m e m b e r s ,  t h e  i n f o r m a t i o n  t h e y  n e e d  t o  
p a r t i c i p a t e  i n  t h e  b o a r d  p r o c e s s .

WHAT DOES THE NEW SUBS IS TENCE  LAW REQU IRE?

T h e  c h a n g e s  m ad e  i n  1 9 8 6  c l a r i f i e d  w h a t  t h e  L e g i s l a t u r e  
i n t e n d e d  t h e  s u b s i s t e n c e  l a w  t o  d o .  T h e y  c o n f i r m e d  t h a t  t h e  
B o a r d s  o f  F i s h e r i e s  a n d  Game s h o u l d  i d e n t i f y  s u b s i s t e n c e  
u s e s  a s  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  f i s h  a n d  gam e b y  
p e o p l e  l i v i n g  i n  r u r a l  c o m m u n i t i e s  a n d  a r e a s .  T h e y  a l s o  
c o n f i r m e d  t h a t  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  s h o u l d  
p r o v i d e 1-5 f o r  s u b s i s t e n c e  u s e s .  A n d  t h e y  c o n f i r m e d  t h a t  
s u b s i s t e n c e  h a s  a  p r e f e r e n c e  o v e r  o t h e r  u s e s  w h e n  t h e r e  i s  a 
r e s o u r c e  s h o r t a g e .

U n d e r  t h e  n e w  l a w ,  f o r  a  u s e  - o f  f i s h  a n d  g am e  t o  b e  a 
s u b s i s t e n c e  u s e ,  t h e  b o a r d s  m u s t  m a k e  t w o  f i n d i n g s :

1 )  t h a t  t h e  a r e a  o r  c o m m u n i t y  w h e r e  t h e  u s e  o c c u r s  i s  
% ,  " r u r a l , "  t h a t  i s ,  n o n c o m m e r c i a l ,  c u s t o m a r y  a n d

t r a d i t i o n a l  u s e  o f  f i s h  a n d  gam e f o r  p e r s o n a l  a n d  
f a m i l y  c o n s u m p t i o n  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  
o f  i t s  e c o n om y ?  a n d

2) t h a t  t h e  u s e  b y  a n  a r e a  o r  c o m m u n i t y  o f  t h e  
p a r t i c u l a r  g am e  p o p u l a t i o n  o r  f i s h  s t o c k  i s  
c u s t o m a r y  a n d  t r a d i t i o n a l ,  a s  d e t e r m i n e d  u n d e r  t h e  
e i g h t  c r i t e r i a  i n  5 AAC 9 9 . 0 1 0  ( E n c l o s u r e  1 ) .



I f  t h o s e  tw o  c o n d i t i o n s  a r e  m e t ,  t h e  r e s i d e n t s  o f  t h a t  a r e a  
o r  c o m m u n i t y  a r e  e l i g i b l e  f o r  s u b s i s t e n c e  f i s h i n g  o r  h u n t i n g  
f o r  t h a t  s p e c i f i c  f i s h  s t o c k  o r  gam e p o p u l a t i o n ,  i f  t h e  
r e s o u r c e  c a n  s u s t a i n  a h a r v e s t .

T h e  L e g i s l a t u r e  a l s o  c l a r i f i e d  t h a t  s u b s i s t e n c e  h u n t i n g  a n d  
f i s h i n g  a r e  s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n s ,  a n d  t h a t  
t h e s e  w i l l  b e  s e p a r a t e  f r o m  o t h e r  h u n t i n g  a n d  f i s h i n g  
r e g u l a t i o n s .  S u b s i s t e n c e  f i s h i n g  h a s  l o n g  o c c u r r e d  u n d e r  
s e p a r a t e  s u b s i s t e n c e  r e g u l a t i o n s ,  b u t  s u b s i s t e n c e  h u n t i n g  
h a s  n o t .  S u b s i s t e n c e  r e g u l a t i o n s  w i l l  s p e l l  o u t  w h i c h  game 
p o p u l a t i o n s  a n d  f i s h  s t o c k s  a r e  u s e d  f o r  s u b s i s t e n c e  a n d  w h o  
m ay  h a r v e s t  e a c h  p o p u l a t i o n  a n d  s t o c k  f o r  s u b s i s t e n c e  u s e s .

T h e  i d e n t i f i c a t i o n  o f  s u b s i s t e n c e  u s e s  w i l l  b e  m ade  o n  a 
c o m m u n i t y  o r  a r e a  b a s i s  r a t h e r  t h a n  f o r  i n d i v i d u a l  p e o p l e .  
I t  w i l l  n o t  b e  b a s e d  o n  a n  i n d i v i d u a l ' s  i n c o m e ,  b u t  r a t h e r  
o n  t h e  r o l e  t h a t  u s e  o f  f i s h  a n d  w i l d l i f e  p l a y s  i n  t h e
e c o n o m y  o f  c o m m u n i t i e s  a n d  a r e a s  i n  t h e  s t a t e .

T o  g u i d e  t h e  b o a r d s  i n  t h e i r  d e c i s i o n s ,  t h e  L e g i s l a t u r e  
a d o p t e d  a l e t t e r  o f  i n t e n t .  T h e  l e t t e r  s p e c i f i c a l l y  
m e n t i o n s  e i g h t  c r i t e r i a  f o r  i d e n t i f y i n g  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  f i s h  a n d  gam e  r e s o u r c e s ,  c r i t e r i a '  
s i m i l a r  t o  t h o s e  p r e v i o u s l y  a d o p t e d  b y  t h e  b o a r d  w h i c h  w e r e  
s u b s e q u e n t l y  o v e r t u r n e d  i n  t h e  M a d i s o n  c a s e .  T h e
l e g i s l a t i v e  r e c o r d  m a k e s  i t  c l e a r  t h a t  t h e  c r i t e r i a  a r e
c o n s i s t e n t  w i t h  t h e  L e g i s l a t u r e ’ s i n t e n t .  T h e s e  e i g h t
c r i t e r i a  a p p e a r  i n  r e g u l a t i o n  5 AAC 9 9 . 0 1 0 ,

T h e  L e g i s l a t u r e  a l s o  c l a r i f i e d  i n  s t a t u t e  t h a t
n o n - s u b s i s t e n c e  u s e s  ( s p o r t ,  c o m m e r c i a l ,  a n d  p e r s o n a l  u s e )  
o f  f i s h  a r e  t o  b e  f a i r l y  a n d  r e a s o n a b l y  p r o v i d e d  f o r .  I n  
a d d i t i o n  t o  t h e  p r o t e c t i o n s  f o r  s u b s i s t e n c e ,  t h e  s t a t u t e  
g i v e s  A l a s k a  r e s i d e n t s  a p r e f e r e n c e  o v e r  n o n - r e s i d e n t s  i n  
t h e  h u n t i n g ,  o f  m o o s e ,  c a r i b o u ,  e l k ,  a n d  d e e r .  I t  a l s o  
c r e a t e s  a  n ew  c a t e g o r y ,  p e r s o n a l  u s e  f i s h i n g ,  t o  p r o v i d e  
o p p o r t u n i t i e s  f o r  r e s i d e n t s  w h o  d o  n o t - -  q u a l i f y  f o r
s u b s i s t e n c e  f i s h i n g  t o  t a k e  f i s h  b y  n e t  f o r  t h e i r  ow n  u s e .

H O W  W I L L  T H E  T H E  N E W  L A W  W O R K ?

T h e  B o a r d s  o f  F i s h e r i e s  a n d  Game a r e  r e s p o n s i b l e  f o r  
i m p l e m e n t i n g  t h e  l a w .  T h e y  w i l l  a d o p t  h u n t i n g  a n d  f i s h i n g  
r e g u l a t i o n s  w h i c h  c o n f o r m  t o  t h e  n e w  l a w  a n d  a r e  c o n s i s t e n t  
w i t h  t h e  r e q u i r e m e n t s  o f  p u b l ’ i c  p a r t i c i p a t i o n ,  t h e  
c o n s t i t u t i o n a l  m a n d a t e  t o  p r o v i d e  f o r  s u s t a i n e d  y i e l d ,  a n d  
t h e  a v a i l a b l e  i n f o r m a t i o n  o n  s u b s i s t e n c e  u s e s .

A l a s k a n s  w h o  l i v e  i n  r u r a l  a r e a s  w h e r e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  f i s h  s t o c k s  a n d  g am e  p o p u l a t i o n s  h a v e  
b e e n  i d e n t i f i e d  b y  t h e  b o a r d s  m a y  h u n t  a n d  f i s h  f o r  t h o s e  
p o p u l a t i o n s  a n d  s t o c k s  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s .  O t h e r



)

Al askan* will hunt and fish u nder n o n - s u b s i s t e n c e  
r e g u l a t i o n s - - i n  m a n y  cases tha same g e n e r a l  h u n ting and 
sport and p e r s o n a l  use fishing r egulations that existed 
before the M a d i s o n  decision.

T o  im p l e m e n t  t h e  n ew  l a w ,  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  
B o a r d  o f  Game w i l l  b e  c o n d u c t i n g  a  s y s t e m a t i c  r e v i e w  o f  a l l  
a r e a s ,  f i s h  s t o c k s ,  a n d  gam e p o p u l a t i o n s  i n  t h e  s t a t e .  T h e  
r e v i e w  i n v o l v e s  t h e s e  s p e c i f i c  s t e p s :

f l )  I n  N o v e m b e r ,  t h e  tw o  b o a r d s  w i l l  m e e t  j o i n t l y  t o  
d e c i d e  w h i c h  a r e a s  o r  c o m m u n i t i e s  a r e  r u r a l .  T h e  l a w  
s a y s  t h a t  a " r u r a l  a r e a ”  i s  a p l a c e  w h e r e  t h e  
" n o n c o m m e r c i a l ,  ' c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  f i s h  
o r  gam e  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  i s  a 
p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y . . . . "  T o  m ake  
a d e c i s i o n  o n  a p a r t i c u l a r  a r e a ,  t h e  b o a r d  w i l l  t a k e  
i n t o  a c c o u n t  m a n y  a s p e c t s  o f  i t s  e c o n o m y .

T o  i d e n t i f y  r u r a l  a r e a s ,  t h e  b o a r d s  n e e d  t o  k n o w  w h a t  
r o l e  f i s h  a n d  gam e  p l a y  i n  t h e  e c o n o m y  o f  t h o s e  a r e a s .  
T h e y  w i l l  e x a m i n e  s u c h  t h i n g s  a s  c o m m u n i t i e s '  i n c o m e ,  
e m p l o y m e n t ,  b u s i n e s s e s ,  p o p u l a t i o n  g r o w t h ,  p o p u l a t i o n  
c h a r a c t e r i s t i c s ,  s e t t l e m e n t  p a t t e r n s ,  d i s t a n c e  f r o m  
u r b a n  a r e a s  a n d  b o u n d a r i e s ,  a n d  l e v e l s  o f  u s e  o f  f i s h  
a n d  g am e .

No s i n g l e  i n d i c a t o r  o r  f o r m u l a  d e t e r m i n e s  w h e t h e r  a 
c o m m u n i t y  o r  a r e a  q u a l i f i e s  a s  r u r a l ,  F o r  e x a m p l e ,  
t h e  b o a r d s  c a n n o t  c o n s i d e r  i n c o m e  a l o n e .  N o r  c a n  t h e y  
c o n s i d e r  p e r  c a p i t a  h a r v e s t s  a l o n e .  M a n y  f a c t o r s  h a v e  
t o  b e  w e i g h e d  t o g e t h e r .  T h e  b o a r d s  n e e d  t o  c o n s i d e r  
t h e  w h o l e  p a t t e r n  o f  h o w  p e r s o n a l  a n d  f a m i l y  u s e  o f  
f i s h  a n d  w i l d l i f e  f i t s  i n t o  t h e  e c o n o m y  o f  e a c h  a r e a  
o r  c o m m u n i t y .  T h i s  i n f o r m a t i o n  w i l l  c om e  f r o m  t h e  

* D e p a r t m e n t  o f  F i s h  a n d  Game, o t h e r  a g e n c i e s ,  t h e  
p u b l i c ,  a n d  a d v i s o r y  c o m m i t t e e  m e m b e r s .

T h e  J o i n t  B o a r d s  w i l l  d e a l  w i t h  t h r e e  t y p e s  o f  
c o m m u n i t i e *  a n d  a r e a s :  t h o s e  t h a t  c l e a r l y  s a t i s f y  t h e
s t a n d a r d s  f o r  r u r a l ,  t h o s e  t h a t  c l e a r l y  d o  n o t ,  a n d  
t h o s e  t h a t  s e em  t o  b e  n e a r  t h e  d i v i d i n g  l i n e  b e tw e e n  
r u r a l  a n d  n o n - r u r a l .  T h e  t h i r d  t y p e  w i l l  p r o b a b l y  g e t  
t h e  m o s t  a t t e n t i o n  a t  t h e  N o v e m b e r  m e e t i n g .

R e m o te  p a r t s  o f  t h e  s t a t e  w i t h  i s o l a t e d ,  s m a l l  
c o m m u n i t i e s ,  f e w  j o b s ,  a n d  h e a v y  r e l i a n c e  o n  f i s h  a n d  
g am e  a r e  m o s t  l i k e l y  t o  b e  r e a d i l y  i d e n t i f i e d  a s  
r u r a l .  P e o p l e  l i v i n g  t h e r e  w i l l  f i s h  a n d  h u n t  u n d e r  
s u b s i s t e n c e  r e g u l a t i o n s  f o r  r e s o u r c e s  t h a t  h a v e  
c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  b e e n  u s e d  i n  t h a t  a r e a .  
W hen  gam e  p o p u l a t i o n s  t h a t  r u r a l  p e o p l e  c u s t o m a r i l y  
a n d  t r a d i t i o n a l l y  u s e  a r e  i n  s h o r t  s u p p l y ,  a n d



s u b s i s t e n c e  u s e s  m u s t  b e  c u t  b a c k ,  t h e s e  u s e s  w i l l  b e  
g i v e n  p r e f e r e n c e  o v e r  n o n - s u b s i s t e n c e  u s e s .
B e c a u s e  t h e  A l a s k a  L e g i s l a t u r e  i n t e n d e d  t h e  c h a n g e s  i n  
t h e  s t a t e  s t a t u t e  t o  b e  c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  
t h e  b o a r d s  c a n  u s e  f e d e r a l  l e g i s l a t i v e  i n t e n t  i n  
i n t e r p r e t i n g  w h a t  i s  m e a n t  b y  r u r a l .  T h e  1 9 7 9  
l e g i s l a t i v e  h i s t o r y  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  
L a n d s  C o n s e r v a t i o n  A c t  ( A N IL C A )  d e s c r i b e d  A n c h o r a g e ,  
F a i r b a n k s ,  J u n e a u ,  a n d  K e t c h i k a n  a s  u r b a n .  R e s i d e n t s  
o f  t h o s e  a r e a s  w i l l  f i s h  a n d  h u n t  u n d e r  s p o r t  a n d  
p e r s o n a l  u s e  f i s h i n g  r e g u l a t i o n s ,  a n d  g e n e r a l  h u n t i n g  
r e g u l a t i o n s .  T h e y  w i l l  b e  a b l e  t o  h u n t  u n d e r  t h e s e  
r e g u l a t i o n s  i n  r u r a l  a r e a s .

T h e  b o a r d s  w i l l  p r o b a b l y  d e v o t e  m o r e  t i m e  t o  d e c i d e  
w h e t h e r  m o d e r a t e l y  s i z e d  o r  m o r e  r e c e n t l y  s e t t l e d  
c o m m u n i t i e s  a r e  r u r a l  o r  n o n - r u r a l .  P e o p l e  i n  t h e s e  
p l a c e s  h a v e  b e e n  a b l e  t o  f i s h ,  i n  m a n y  c a s e s ,  u n d e r  
s u b s i s t e n c e  r e g u l a t i o n s ,  w h i l e  h u n t i n g  u n d e r  g e n e r a l  
r e g u l a t i o n s .

A N IL C A  l e g i s l a t i v e  h i s t o r y  a l s o  d e s c r i b e d  c e r t a i n  
c o m m u n i t i e s  ( B e t h e l ,  N om e , K o t z e b u e ,  D i l l i n g h a m ,  a n d  
S a r r o w )  a s  r u r a l .  A t  i t 3  e m e r g e n c y  m e e t i n g  i n  s um m e r 
19  86 , t h e  B o a r d  o f  Game d e t e r m i n e d  t h a t  3 e t h e l  a n d  
K o t z e b u e  a r e  r u r a l ,  b u t  d i d  n o t  h a v e  o c c a s i o n  t o  
e x a m i n e  N om e , D i l l i n g h a m ,  o r  B a r r o w .

T h e s e  e x a m p l e s  w i l l  h e l p  g u i d e  t h e  b o a r d s  i n  
d e t e r m i n i n g  w h i c h  c o m m u n i t i e s  a r e  r u r a l .  I n  r e a c h i n g  
t h e i r  c o n c l u s i o n s  t h e  b o a r d s  h a v e  t o  b e  r e a s o n a b l e .
T h e y  m u s t  d o  t h e  b e s t  t h e y  c a n  w i t h  t h e  a v a i l a b l e
i n f o r m a t i o n  t o  d e c i d e  i f  p e r s o n a l  u s e  o f  f i s h  a n d  game 
i s  a . p r i n c i p a l  c o m p o n e n t  o f  t h e  e c o n o m y  o f  e a c h  a r e a  

"  o r  c o f l t n u n i t y  t h e y  e x a m i n e .

(2) Ea c h  board, d u r i n g  t h e i r  n o r m a l  s e p a r a t e  meetings, 
w i l l  d e t e r m i n e  w h e t h e r  s p e c i f i c  fish stocks and game 
p o p u l a t i o n s  c a n  s u s t a i n  a harvest. The D i v i s i o n  of 
Ga m e  a n d  the f i s h e r i e s  d i v i s i o n s  will provide 
b i o l o g i c a l  i n f o r m a t i o n  to a i d  in these dec i s i o n s .

(3) I f  a h a r v e s t  can be allowed, the b o a r d s  m u s t
d e t e r m i n e  w h e t h e r  the s p e c i f i c  fish s t ock o r  game
p o p u l a t i o n  had c u s t o m a r i l y  and t r a d i t i o n a l l y  b e e n  used 
b y  the r e s i d e n t s  o f  s p e c i f i c  areas o r  c o m m u n i t i e s  for 
"food, shelter, c l o t h i n g  . . . " o r  the o t h e r  p u r p o s e s  
listed in the law. T h e  b o a r d s  w i l l  use i n f o r m a t i o n  
from the d e p a r t m e n t  and the p u b l i c  in m a k i n g  this 
d e t e r m i n a t i o n .  T h e  D i v i s i o n  o f  S u b s i s t e n c e  p r o v i d e s  
i n f o r m a t i o n  on the c h a r a c t e r i s t i c s  of  local r e s o u r c e  
use t h r o u g h o u t  the state. T h e  D i v i s i o n s  of  Game, 
C o m m e r c i a l  F i s h e r i e s ,  and S p o r t  F i s h  also p r o vide
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i n f o r m a t i o n  a b o u t  l e v e l s ,  s e a s o n s ,  a n d  m e t h o d s  o f  
h a r v e s t .  T h e  p u b l i c ,  f i s h  a n d  gam e  a d v i s o r y  
c o m m i t t e e s , a n d  r e g i o n a l  a d v i s o r y  c o u n c i l s  w i l l  
p r o v i d e  t e s t i m o n y  o n  t h e i r  u s e s .  T h e  b o a r d  e x a m in e s  
t h e s e  d a t a  a g a i n s t  t h e  e i g h t  c r i t e r i a  i n  5 AAC 9 9 . 0 1 0  
t o  d e t e r m i n e  i f  t h e r e  a r e  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s  .

(4 ) E a c h  b o a r d  m u s t  t h e n  a u t h o r i z e  s u b s i s t e n c e  f i s h i n g  
o r  s u b s i s t e n c e  h u n t i n g  o n  t h e s e  s p e c i f i c  f i s h  s t o c k s  
a n d  gam e p o p u l a t i o n s  b y  t h e  r e s i d e n t s  o f  s p e c i f i c  
r u r a l  a r e a s  o r  c o m m u n i t i e s  w h i c h  h a v e  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  t h o s e  r e s o u r c e s .

( 5 )  I f  t h e r e  i s  a h a r v e s t a b l e  s u r p l u s  a f t e r  
s u b s i s t e n c e  u s e s  a r e  p r o v i d e d  f o r ,  t h e  B o a r d  o f  
F i s h e r i e s  m a y  a d o p t  c o m m e r c i a l ,  p e r s o n a l  u s e ,  o r  s p o r t  
f i s h i n g  r e g u l a t i o n s ,  a n d  t h e  B o a r d  o f  Game m ay  a d o p t  
g e n e r a l  h u n t i n g  r e g u l a t i o n s .  I n  m a n y  c a s e s ,  t h e s e
a d d i t i o n a l  r e g u l a t i o n s  a l r e a d y  e x i s t .  T h e  b o a r d s  m u s t  
p r o v i d e  f o r  f a i r  a n d  r e a s o n a b l e  o p p o r t u n i t i e s  f o r
n o n - s u b s i s t e n c e  u s e s ,  t a k i n g  i n t o  a c c o u n t  f a c t o r s  s e t  
o u t  i n  t h e  l a w ,  a n d  m u s t  g i v e  A l a s k a  r e s i d e n t s  a 
p r e f e r e n c e  o v e r  n o n - r e s i d e n t s  i n  h a r v e s t i n g  m o o s e ,  
c a r i b o u ,  e l k ,  a n d  d e e r .

O b v i o u s l y ,  t h i s  i s  a  g r e a t  d e a l  o f  w o r k  f o r  t h e  b o a r d s .
T h e r e  i s  n o  s i m p l e  f o r m u l a ,  b u t  t h e  l a w  a n d  t h e  e i g h t  
c r i t e r i a  p r o v i d e  e x t e n s i v e  g u i d e l i n e s  f o r  d e c i s i o n s .

B e c a u s e  som e i m p o r t a n t  h u n t i n g  s e a s o n s  w o u l d  h a t f e  o p e n e d
b e f o r e  t h e  n e x t  r e g u l a r l y  s c h e d u l e d  m e e t i n g ,  t h e  B o a r d  o f
Game h e l d  a n  e m e r g e n c y  s e s s i o n  t o  d e a l  w i t h  t h e s e  c r i t i c a l  
h u n t s .  H e r e  a r e  som e e x a m p l e s  o f  h ow  t h e  p r o c e s s  w o r k e d  
d u r i n g  t h a t  b o a r d  m e e t i n g :
• ' i'r* ,

T h e  b o a r d  d e c i d e d  t h a t  D e l t a  b i s o n  c o u l d  b e  h a r v e s t e d .  B u t  
t h e  b o a r d  c o n c l u d e d  t h a t  b i s o n ,  a r e c e n t l y  i n t r o d u c e d  
s p e c i e s ,  w e r e  n o t  t h e  s u b j e c t  o f  c u s t o m a r y  a n d  t r a d i t i o n a l  
u s e s .  T h e r e f o r e  t h e y  w i l l  n o t  b e  h a r v e s t e d  u n d e r
s u b s i s t e n c e  r e g u l a t i o n s .  A l a s k a n s  w i l l  h u n t  b i s o n  u n d e r  
g e n e r a l  h u n t i n g  r e g u l a t i o n s ?  a n d  b e c a u s e  o f  t h e  h i g h  d e m a n d ,  
o p p o r t u n i t y  w i l l  b e  b a s e d  o n  a  d r a w i n g  p e r m i t  s y s t e m .

I n  a n o t h e r  c a s e ,  t h e  b o a r d  f o u n d  t h a t  m o o s e  i n  t h e  Y a k u t a t  
a r e a  c o u l d  b e  h a r v e s t e d ;  w e r e  u s e d  f o r  c u s t o m a r y  a n d  
t r a d i t i o n a l  s u b s i s t e n c e  p u r p o s e s  b y  t h e  r e s i d e n t s  o f  
Y a k u t a t ?  a n d  t h a t  Y a k u t a t  i s  r u r a l .  T h e r e f o r e ,  Y a k u t a t  a r e a  
m o o s e  w i l l  b e  h a r v e s t e d  u n d e r  s u b s i s t e n c e  r e g u l a t i o n s  b y
r e s i d e n t s  o f  Y a k u t a t .  T h e  b o a r d  a l s o  d e t e r m i n e d  t h a t  t h e r e  
w e r e  e n o u g h  m o o s e  t o  p r o v i d e  f o r  b o t h  s u b s i s t e n c e  a n d  
n o n - s u b s i s t e n c e  h u n t i n g .  T h u s ,  Y a k u t a t  a r e a  m o o s e  w i l l  b e
a v a i l a b l e  t o  a l l  A l a s k a n s  u n d e r  g e n e r a l  h u n t i n g  r e g u l a t i o n s .
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In this case s u b s i s t e n c e  and g e n e r a l  r e g u l a t i o n s  are 
i d e n t i c a I .

Under the s u b s i s t e n c e  law, s u b s i s t e n c e  h u n t i n g  and fishing 
are s u b j e c t  to seasons, bag limits and o t h e r  c o n s e r v a t i o n  
and m a n a g e m e n t  measures, just as are all h u n t i n g  and 
fishing. S u b s i s t e n c e  uses wi l l  be p r o v i d e d  for, and g i v e n  a 
p r e f e r e n c e  when n e c e s s a r y  t h r o u g h  s e p a r a t e  seasons, bag 
limits, limits on m e t h o d s  of access, etc. In a few e x t r e m e  
cases, such as v e r y  low m o o s e  p o p u l a t i o n s  in the M i n t o  
Flats, o n l y  local resid e n t s  wi l l  be a l l o w e d  to hunt. In 
m o s t  cases, however, all A l a s k a n s  wi l l  have the o p p o r t u n i t y  
to p a r t i c i p a t e  in general, d r a w i n g  permit, r e g i s t r a t i o n ,  or 
open hunts.

PU B L I C  I N V O L V E M E N T

Like all b o a r d  d e c i s i o n s ,  b o a r d  d e l i b e r a t i o n s  on rural 
areas, c u s t o m a r y  and t r a d i t i o n a l  uses, and the r e g u l a t i o n s  
g o v e r n i n g  s u b s i s t e n c e  fishing and s u b s i s t e n c e  h u n t i n g  aro 
o p e n  to p u b l i c  comment, and to m o d i f i c a t i o n .  The p u b l i c  and 
a d v i s o r y  c o m m i t t e e  embers m a y  r e c o m m e n d  that c e r t a i n  
c o m m u n i t i e s  or a r eas be found to be r u ral or n o n -rural, or 
that c e r t a i n  fish st o c k s  or a n i m a l  p o p u l a t i o n s  be i d e n t i f i e d  
as b e i n g  s u b j e c t  to c u s t o m a r y  or  t r a d i t i o n a l  uses, and m a y  
p r o v i d e  i n f o r m a t i o n  s u p p o r t i n g  the p r o p o s e d  result. The 
m o s t  u s e f u l  i n f o r m a t i o n  on w h e t h e r  an area is rural or not 
is that c o n c e r n i n g  the role of  n o n c o m m e r c i a l  use of fish and 
game in the area's economy. The e i g h t  c r i t e r i a  i d e n t i f y  
the factors and types o f  i n f o r m a t i o n  that the board_s use to 
d e t e r m i n e  w h e t h e r  a game p o p u l a t i o n  or fish stock is subject 
to c u s t o m a r y  and t r a d i t i o n a l  uses.

At t h e i r  N o v e m b e r  m e e t i n g ,  the b o a r d s  w i l l  h e a r  t e s t i m o n y  on 
rural areas, i n c l u d i n g  those a r e a s  e x a m i n e d  in J u n e  by the 
B o a r d  o.f- Game. A d d i t i o n a l l y ,  at the ne x t  r e g u l a r  b o ard 
m e e t i n g s ,  a d v i s o r y  c o m m i t t e e s  a n d  the p u b l i c  wi l l  have 
o p p o r t u n i t i e s  to c o m m e n t  on  s u b s i s t e n c e  h u n t i n g  a n d  fishing 
r e g u l a t i o n s ,  and w h e t h e r  t h e y  c o r r e c t l y  i d e n t i f y  and 
a d e q u a t e l y  p r o v i d e  for s u b s i s t e n c e  uses. The p r o c e s s  of 
f i n e - t u n i n g  the r e g u l a t i o n s  w i l l  then b e c o m e  pa r t  of the 
boards' n o r m a l  r e g u l a t o r y  cycles.

F O R  M O R E  I N F O R M A T I O N

If y o u  ha v e  q u e s t i o n s  a b o u t  the u p c o m i n g  B o a r d  of F i s h e r i e s  
a nd G a m e  m e e t i n g s ,  p l e a s e  c o n t a c t  a n y  o f  the following:

A r c t i c  Region

V i c t o r  K a r m u n  P. 0. B o x  686
D i v i s i o n  of Boa r d s  Kotze b u e ,  A K  9 9 752 4 4 3 - 3 4 2 0



H i t c h  D e m i e n t i e f f  
D i v i s i o n  oil Boards

W e s t e r n  Region

Clara Kelly 
D i v i s i o n  of Boards

S o u t h w e s t  Region

D o r o t h y  Wi l s o n  
Division- of Boards

S o u t h c e n t r a l  Region

Karen Brandt 
D i v i s i o n  of Boards

I n t e r i o r  R e g i o n

1300 C o l l e g e  Road 
Fairbanks, AK 99701

P. 0. Box 90 
Bethel, A K  99559

P. 0. fccoc 199 
Dillin g h a m ,  AK 99576

333 R a s p b e r r y  Ro a d  
Anc h o r a g e ,  A K  99518

S o u t h e a s t  R e g i o n  and S t a t e w i d e
C c r ^ ' e o

Bfrfrh S t ew ar t , D i r e c t o r  Box 3-2000
D i v i s i o n  of Boards Juneau, A K  99802

Steven Behnke, D i r e c t o r  Box 3-2000 
D i v i s i o n  of Juneau, A K  99802

S u b s i s t e n c e



Before M a d i s o n . che Boards of Fishe r i e s  and Game d e v e l o p e d  eight 
c r i t e r i a  in 5 AAC 99.010 w h i c h  we r e  us e a  to identify customary 
and t r a d i t i o n a l  uses by rural A l a s k a  residents. The Department 
of I n terior h a d  c e r t i f i e d  that the e i ght criteria identified 
su b s i s t e n c e  uses in a way w h i c h  complies w i t h  ANILCA. The state 
s u b s i s t e n c e  law as r e c e n t l y  a m e n d e d  a g ain a u t horizes their use.

(1) a l o n g - t e r m  c o n s i s t e n t  p a t t e r n  of use, e x c l u d i n g  i n t e r­
rup t i o n  by c i r c u m s t a n c e s  b e y o n d  che us e r ' s  control such as r e g u­
latory p r o hibitions;

(2) a use p a t t e r n  r e c u r r i n g  in s p ecific seasons of each
year;

(3) a use p a t t e r n  c o n s i s t i n g  of methods and means of h a r­
vest w h i c h  are c h a r a c t e r i z e d  by e f f i c i e n c y  and economy of effort 
and cost, and c o n d i t i o n e d  by local circumstances;

*

(4) che c o n s i s t e n t  h a r v e s t  and use of fish or game w h i c h  is 
near, o r  r e a s o n a b l y  a c c e s s i b l e  from, che user's residence;

(5) che m e a n s  of handling, preparing, preserving, and s c o r­
ing fish or game w h i c h  has b e e n  t r a d i t i o n a l l y  used by past g e n e r­
ations, but noc e x c l u d i n g  r e c e n t  te c h n o l o g i c a l  advances w h e r e  
appropriate;

m

(6) a use p a t t e r n  w h i c h  includes che handing down of k n o w l­
edge of f i s h i n g  or h u n t i n g  skills, values and love from g e n e r a­
tion to generation;

( 7 ) .  a  u s e  p a t t e r n  i n  w h i c h  c h e  h u n t i n g  o r  f i s h i n g  e f f o r t  o r  
c h e  p r o d u c t s  o f  c h a t  e f f o r t  a r e  d i s t r i b u t e d  o r  s h a r e d  a m o n g  
o t h e r s  w i t h i n  a  d e f i n a b l e  c o m m u n i t y  o f  p e r s o n s ,  i n c l u d i n g  c u s t o m ­
a r y  t r a d e ,  b a r t e r ,  s h a r i n g  a n d  g i f t - g i v i n g ; “ c u s t o m a r y  t r a d e  m a y  
i n c l u d e  l i m i t e d  c h a n g e s  f o r  c a s h ,  b u t  d o e s  n o c  i n c l u d e  s i g n i f i ­
c a n t  c o m m e r c i a l  e n t e r p r i s e s ;  a  c o m m u n i t y  m a y  i n c l u d e  s p e c i f i c  
v i l l a g e e  o r  t o w n s ,  w i t h  a  h i s t o r i c a l  p r e p o n d e r a n c e  o f  s u b s i s t e n c e  
u s e r s ,  a n d  e n c o m p a s s e s  i n d i v i d u a l s ,  f a m i l i e s ,  o r  g r o u p s  w h o  i n  
f a c t  m e e t  c h e  c r i t e r i a  d e s c r i b e d  i n  t h i s  s u b s e c t i o n ;  a n d

( 8 )  a  u s e  p a t t e r n  w h i c h  i n c l u d e s  r e l i a n c e  f o r  s u b s i s t e n c e  
p u r p o s e s  u p o n  a  w i d e  d i v e r s i t y  o f  t h e  f i s h  a n d  g a m e  r e s o u r c e s  o f  . 
a n  a r e a ,  a n d  i n  w h i c h  c h a t  p a t t e r n  o f  s u b s i s t e n c e  u s e s  p r o v i d e s  
s u b s t a n t i a l  e c o n o m i c ,  c u l t u r a l ,  s o c i a l ,  a n d  n u t r i t i o n a l  e l e m e n t s  
o f  t h e  s u b s i s t e n c e  u s e r ' s  l i f e .

T H E  E I G H T  C R I T E R I A
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Subsistence fishing and hunting are important parts of the culture and economy of many southeast 
Alaska communities. Subsistence is a social issue with a long history. Major changes have been 
occuring in state subsistence regulations that effect southeast villages. Many residents have not heard 
of them. This report is a current update of recent events effecting subsistence in southeast Alaska.

Background

Since 1979, the state has had a state law protecting subsistence fishing and hunting. The law requires 
that subsistence fishing or hunting be allowed where it traditionally occurs. The law requires that 
subsistence be given priority over commercial fishing and sport fishing and hunting. This means that in 
times of shortages of wild fish stocks and game populations, where it becomes necessary to restrict 
harvests, the state must cut back on sport and commercial uses before subsistence uses are cut back. 
Since 1981, the federal government also has had a federal law protecting subsistence (in ANILCA). It 
is almost identical to the state law. In bodi laws, subsistence is defined as the ‘customary and - 
traditional use' of wild resources in ‘rural areas*.

The subsistence laws are implemented by the Alaska Board of Fishery and Alaska Board of Game. 
These are two state boards made of seven citizens, appointed by the governor. They meet at least twice 
a year to make fishing and hunting regulations for the state.

Thr. Board of Fisheries and Board of Game have just recently started to implement the subsistence law 
in the southeast region. This means they are in the process of creating regulations (hat will affect 
subsistence fishing and hunting for years to come in southeast Alaska.

Recent Decisions Affecting Southeast Alaska

«  *' ,
The Boards oFFisheries and Game decide which communities in southeast qualify for subsistence.
That is, the boards decide who may fish and hunt under subsistence regulations. Deciding who
qualifies is a two step process.

In the first step, the Boards of Fisheries and Game decide which communities are ‘rural communities* 
in southeast By law, subsistence occurs only in ‘rural communities or areas*. Over the past four years, 
the Boards have decided that all communities in southeast (including Saxman) are 'rural*, except for 
the Juneau Borough and the Ketchikan area, which are ‘non-rural.* This means that residents of 
Juneau or Ketchikan (except Saxman) cannot fish or hunt under subsistence regulations, but can only 
fish or hunt under general, sport, commercial, or personal use regulations.

In the second step, the Board of Fisheries and the Board of Game decide which rural southeast 
communities have ‘customary and traditional uses* of fish or game. By law, subsistence is defined as 
‘customary and traditional uses.* Over the past two years, (he Board of Game has derided that all 
rural communities in southeast have customary and traditional uses of deer. They have derided that 
only residents of Chichagof and Baranof islands and residents of Kake have customary and traditional 
use of brown bear. The Board of Game has not completed their decisions about other game animals.



In their January-March 1989 meetings, the Board of Fisheries derided that the following southeast 
rural communities have customary and traditional uses of all types of salmon: Yakutat. Klukwan. 
Haines. Kakc. Hoonah. Anyooo, HMaburg. Kasaan. Saxman- Klawock. and Craig. These communities 
qualify for subsistence salmon fishing. The Board derided that residents of Sitka had customary and 
traditional uses of sockeye salmon only.

The Board decided that these rural communities do not have customary and traditional uses of salmon: 
Skaeaay, Elfin Cqv?, Pelican, Tenakee_Springs. Petersburg- Wranyell. Point Baker. Port
ElQLCCliQD. PorLAlsandCf. Thame Bay, Coffman Cove, North whale Pass. Hollis. Edna Bav. Meyers 
Chuck, and Hvder. These communities do not qualify for subsistence salmon fishing. The Board of 
Fisheries did provide 'personal-use‘ fishing regulations for these communities. Personal use is a new 
fishing category for southeast. It allows salmon to be taken with nets for home use. under the terms of 
permits issued by A D F&G, but this type of fishing does not carry the subsistence priority.

The Board of Fisheries also decided about shellfish and bottomfish. In general, the same communities 
(hat qualified for subsistence salmon also qualified for subsistence shellfish (except king crab) and 
subsistence bottom fish. The same communities that did not qualify for subsistence salmon did not 
qualify for subsistence shellfish and bottom fish.

The Board of Fisheries determined that subsistence king and coho salmon may ooly be taken 
incidentally to sockeye, pink, and chum salmon fishing, except for kings and coho in Yakutat, and coho 
in Angoon.

Discussion of Recent Southeast Subsistence Decisions

These recent decision are important ones, for they affect the ability of residents to subsistence fish and 
hunt for years to come. The decisions by the Board of Fisheries are particularly important. The Board 
of Fisheries has eliminated from subsistence fishing a major portion of the rural residents in southeast, 
including residents of two major communities (Wrangell and Petersburg) and seventeen small 
communities. This includes both the Native groups and non-Native residents of these communities.

The system for establishing Alaska’s fish and game regulations provides for citizen input in formulating 
and changing these regulations. The Boards have kept all upcoming agendas open for considering 
proposed revisions to subsistence regulations. Proposals submitted to the Board of Game by mid- 
December will be considered at the spring, 1990 meeting. Proposals submitted to the Board of 
Fisheries by April 1 will be considered at the fall 1990 meeting.

Decisions by the Boards may also be challenged by legal suits. On June 30,1989, a lawsuit was filed by 
Herman Kitka, Mark Jacobs, Jr., and John Dapcevich, on behalf of themselves and residents of the 
City and Borough of Sitka. They are suing the State of Alaska, Alaska Department of Fish and Game, 
and the Board of Fisheries over the recent derisions in Sitka that recognize Sitka’s customary and 
traditional uses of some food species but not others.

Statewide Subsistence Issue: The Kenaitze Case

Another major subsistence issue is the lawsuit by the Kenaitze Indian Tribe on (he Kenai Peninsula 
against the State of Alaska. It is a complicated suit, but in general, the Kenaitze Tribe is suing for an 
opportunity to subsistence salmon fish on the Kenai Peninsula. Recently, a California federal court 
found in favor of the Kenaitze on part of their suit. The federal court found (hat the state's current 
definition of 'rural" did not match a "common* definition, and was not in compliance with ANILCA 

(the federal subsistence law).

This court decision throws the state's approach toward defining "rural" into confusion. The state has 
not wanted to define "rural" with a simple population size (the usual standard is 2.500 people), because



this would eliminate places like Barrow, Bethel, Nome, and Kotzebue from subsistence fishing and 
hunting. Clearly, these communities rely on subsistence. Instead, the state has defined "rural" in terms 
of the overall socioeconomic pattern in an area: "rural* was defined as places where "customary and 
traditional fishing and hunting was a principal component of the economy of the community or area". 
By this definition, most areas of the state qualified as rural, except Anchorage, Fairbanks, Juneau, 
Ketchikan, the Matsu Borough, the Kenai Peninsula, and a few communities like Valdez, Seward, and 
Big Delta. It is this approach (hat the court struck down.

The state's Governor’s office and Washington legislators attempted to solve this problem by submitting 
an amendment to ANILCA, which would have defined "rural" in ANILCA by using the state’s 
definition. This proposed amendment w;>a blocked, primarily by an outcry of several Native 
organizations in the state, who were not consulted prior to the state taking this approach.

Currently, there has been no solution to these problems of hpw to define "rural" ?nd how to allow the 
Kenaitze the opportunity to fish. Discussion is occuring between state agencies, the Kenaitze tribe, 
other Alaska Native groups, and other resource user groups oa ways to try to solve them. There are ao 
dear answers in sight. If the federal court steps in to dedde these issues, the 2,500 population level is 
one possible definition the court would impose. This definition would eliminate as rura' many places in 
Alaska which currently have rural status and subsistence opportunities.
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A  Brief History
W h y  A l a s k a  H a s  a  S u b s i s t e n c e  L a w

Alaska is unique among the states in giv­
ing subsistence a priority in wildlife 
management. This legal priority can be 
traced to Alaska’s Native land claims 
movement, when oil development at 
Prudhoe Bay forced settlement of Native 
property rights.
The eventual settlement in 1971 

recognized Native land claims, created 
and funded Native corporations, ex­
tinguished aboriginal hunting and fishing rights, and opened 
the way for North Slope oil development and the Trans Alaska 
Pipeline. Congress realized that although aboriginal hunting 
rights had been extinguished, tens of thousands of rural 
Alaskans —  both Natives and non-Natives —  depended on 
wildlife for subsistence. Except during the oil boom in the 1980s, 
rural Alaska has generally been cash-poor. Imported foods are 
expensive. Most rural Alaska communities would have a hard 
time without dependable access to wild foods.
When Congress passed the Alaska National Interest Lands 

Conservation Act in 1980, it included a subsistence priority on 
federal lands and allowed subsistence hunting on national in­
terest lands. In 1978, in anticipation of ANILCA, the state also 
passed a subsistence priority law. The laws are a recognition 
of several conditions:
• Subsistence hunting, fishing and gathering are important 
to Alaska and the nation. Not only is subsistence the tradi­
tional way of life of Alaska Natives, non-Natives value the 
opportunity to choose a subsistence lifestyle. Neither law 
discriminates racially.

• American history clearly shows that without special protec­
tion for subsistence uses, commercial, agricultural, and in­
dustrial uses of land and wildlife eventually overwhelm sub­
sistence uses. Both laws make subsistence the priority con­
sumptive use of wildlife.
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• There is not enough wildlife for every 
Alaskan 'o live off the land, especial­
ly near Alaska’s urban centers. Those 
who do subsist need some assurance 
that theii livelihood won’t be under­
mined by competition. 

Implementing the subsistence law is the 
responsibility of the Alaska Boards of 
Fisheries and Game, whose members re­
ly on the ADF&G staff for information. 

The Boards must decide which communities or areas qualify 
for subsistence, and which uses of wildlife are subsistence uses. 
In making these decisions, the Boards consider historical and 
contemporary information about wildlife harvests and use, as 
well as social and economic information.
Since the subsistence law was passed, the Boards have 

adopted subsistence hunting and fishing regulations, just as 
they have adopted sport, personal use, and commercial regula­
tions. Subsistence regulations can provide for longer seasons 
and larger bag limits than sport regulations.
Rural designations, customary and traditional use designa­

tions, and other subsistence regulations can and do change over 
time. For example, certain communities that were not originally 
designated rural presented information to the Boards which 
persuaded the Boards to change their status. The Kenaitze In­
dian Tribe, whose members live in a non-rural area, recently 
sued the state. A federal court decided that the current defini­
tion of “rural” in the state subsistence law did not comply with 
the “plain language” of ANILCA. At this time, therefore, the 
state law is out of compliance with federal law. This will have 
to be rectified with refinements to state or federal statutes.
While the subsistence laws are important, subsistence existed 

long before the laws did. Subsistence has long played an essen­
tial role in Alaska’s economy. Most Alaskans recognize this, 
and continue to support a legal system which does likewise.

it

Subsistence has long 

played an essential 

role in the rural 

Alaskan economy



R u r a l  A l a s k a n s  H a r v e s t  

M o r e  W i l d  M e a t ,  F i s h ,  

a n d  F o w l ,  o n  t h e  A v e r a g e ,  

T h a n  M o s t  A  m e r i c a n s  

B u y  i n  t h e  G r o c e r y  S t o r e
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Alaskans use a lot of wild food. According to recent harvest 
surveys, many Alaskans harvest more wild meat and fish than 
the average American buys from the grocery store.
Since the Alaska subsistence law was adopted eleven years 

ago, the Division of Subsistence has compiled harvest data for 
more than 100 Alaska communities. They show that annual 
harvests vary from a low of 10 pounds per person (in An­
chorage) to a high of 1,498 pounds per person (in Hughes). The 
median harvest is about 250 pounds.
The graph above shows harvests of fish, land mammals, 

marine mammals, and other wild resources in 122 Alaska com­
munities. Harvest totals represent pounds dressed weight per 
person per year.
In approximately half of the sampled Alaska communities, 

wild food harvests are greater than the average 222 pounds per

Alaska Fish & Game
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person of store-bought meat, fish, and poultry purchased by 
families in the western United States each year.
Harvests varied significantly by region. Harvests in northwest 

and Arctic Alaska are highest (610 pounds per capita), follow­
ed by the Aleutian and Pacific coasts (378 pounds), the subarctic 
interior (377 pounds), and southeast Alaska (212 pounds). 
Harvests in predominantly urban areas of Alaska (Anchorage, 
Fairbanks, Juneau, Matanuska-Susitna Borough, Kenai, 
Ninilchik, Homer, and Seldovia) are lowest (48 pounds).
Why are harvests so different in different communities? Non- 

Native settlement en'ry, personal income, and location are 
among the factors accounting for some of the variation. In 
general, Native communities harvest more wild foods than non- 
Native communities. Communities with greater mean taxable 
incomes tend to harvest less subsistence food. Community in­
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come levels are strongly associated with settlement entry, so 
that statistically a community’s non-Native population and 
mean income increase together.
In general, harvests increase as the distance from the road 

systems increases. In other words, the communities with the 
lowest subsistence harvests in the 1980s occur along the road- 
ed, settled areas surrounding Anchorage and Fairbanks.
Why do some rural Alaskans use so much more meat, fish, 

and fowl than the most Americans? Alaskans substitute wild 
foods for milk products (the single largest item in the American 
diet), fruits, vegetables, and grains. In rural Alaska, such im­
ported foods are expensive and not always available. Some of 
the subsistence harvest (dried fish in particular) also is used 
to feed dogs. Rural Alaskans’ diet is quite different from the 
diet of most Americans, as it is loaded with nutritious foods.

15



Myths
W h a t  H a v e  Y o u  H e a r d ?

by Robert Wolfe

What have you heard about subsistence in Alaska? I  have 
heard so many misconceptions about subsistence in casual 
conversation that I ’ve begun to call them myths. I  have heard 
people say, “Subsistence is for Natives only. ”  “Subsistence 
takes most of the fish and game.”  “Subsistence is just 
welfare. ”  “Subsistence is bad for wildlife conservation. ”  
“Subsistence is disappearing. ”  In fact, the subsistence we 
know is very different. Here is a short quiz about subs:,stence 
in Alaska. See if what you have heard is fact or fancy.

Is  s u b s is te n c e  f o r  N a t iv e s  on ly?

No. Both Alaska Natives and non-Natives may hunt and fish 
for subsistence if they live in rural areas. Currently, more than 
half of the people who qualify for subsistence are non-Natives. 
In 1985, about 110,075 Alaskans lived in rural areas. Of these 
about 50,084 (45.5 percent) were Alaska Native and 59,991 (54.5 
percent) were non-Natives.
Subsistence has been legally defined to include the customary 

and traditional uses of fish and game in all of Alaska’s rural 
areas. If a person moves into a rural area and adopts that way 
of living for their own, then that person, whether Alaska Native 
or non-Native, may legally fish and hunt for subsistence.
Of course, there is always an exception. Marine mammal 

hunting is regulated by international treaty and .he Marine 
Mammal Protection Act. Only Alaska Natives may hunt marine 
mammals, such as seals, whales, polar bears, and sea otters. 
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D o e s  “s u b s is te n c e ” m e a n  h u n t in g  a n d  f i s h in g  f o r  f o o d ?

Certainly food is one of the most important subsistence uses 
of wild resources. The current rural subsistence harvest is about 
354 pounds of food per person per year. That is more than the 
U.S. average consumption of 255 pounds of domestic meat, 
fish, and poultry per year. (The average American uses a 'otal 
of 1,371 pounds of all foods a year.) However, there are ou.er 
important uses of subsistence products, such as:
• Clothing: Wild furs and hides are still the best materials for 
ruffs (wind guards), mitts, parkas, kuspuks, clothes lining, 
and mukluks (winter boots) in many regions.

• Fuel: Wood is a major source of energy in rural homes, and 
is used for smoking and preserving fish and meat.

• Transportation: Fish, seals, and other products are used to 
feed dog teams.

• Construction: Spruce, birch, hemlock, willow, and cotton-
Alaska Fish & Game
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wood are used for house logs, sleds, fish racks, and innumerable
other items.
• Home goods: Hides are used as sleeping mats. Seal skins 
are used as pokes to store food. Wild grasses are made into 
baskets and mats.

• Sharing: Fish and wildlife are widely given out to support 
neighbors who cannot harvest for themselves because of age, 
disability, or other circumstances.

• Customary trade: Specialized products like seal oil are 
bartered and exchanged in traditional trade networks be­
tween communities. Furs sold to outside markets provide 
an important source of income to many rural areas.

• Ceremony: Traditional products are used in funerals, pot- 
latches, marriages, Native dances, and other ceremonial 
occasions.

• Art and Crafts: Ivory, grass, wood, skins, and furs are crafted 
into beautiful items for use and sale.
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All these uses of wild resources are recognized and protected 
in law. Subsistence is a rich pattern of living, of which food 
is but one important part.

Is  b ig  g am e  (lik e  m o o s e  o r  c a r ib o u  J th e  m a in  su b s is te n c e  fo o d ?

As a general rule, no. The main subsistence food is fish. About 
65 percent of the state’s subsistence harvest by weight is fish, 
including salmon, halibut, herring, whitefish, cod, and Arctic 
char-Dolly Varden, among others. Land mammals are only 
about 18.5 percent of the state's subsistence catch. Marine mam­
mals are 9.7 percent of the catch, and “other resources” are 
6.4 percent (mostly clams, crabs, birds, berries, and plants).
Of course, the types of foods people eat vary from place to 

place. Fish is a smaller item in the extreme coastal arctic areas, 
where caribou, seal, whale, and walrus are major subsistence 
resources.
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Again, as a general rule, no. Commercial fishing outstrips sub­
sistence many times. In Alaska in 1985, commercial fisheries 
harvested about 908,500,000 lbs. of salmon, halibut, herring, 
and hellfish (there was an additional commercial groundfish 
harvest of 2,995,200,000 lbs.). This compares with a harvest 
of 40,305,449 lbs. of subsistence foods and 7,072,046 of sport- 
caught fish and game. Thus, commercial fish took 95 percent, 
subsistence took four perce.;t, and sport took one percent of 
the total statewide harvest (excluding commercial groundfish).
Of course, these proportions vary by area. In the areas with 

roads, the sport harvest is usually larger than tin subsistence 
harvest. In the areas without roads, the subsistence harvest is 
larger than the sport harvest. Dut commercial fishing is the clear 
leader in overall volume.

D o e s  su b s is te n c e  in v o lv e  m oney?

Yes. Rural families use money in order to purchase basic goods 
and services: fuel oil and electricity for heat, light, and power; 
family goods like clothing and shelter; subsistence equipment 
like guns, ammunition, fishing nets, power motors, gasoline, 
rain gear, and so forth. Money is used to invest in the tools for 
hunting, fishing, and gathering.
It is a common misconception that there is no money in tradi­

tional subsistence economies. However, trade and commerce 
have always been part of subsistence systems. Goods have been 
traded for thousands of years in Alaska. The commercial fur 
trade with European markets began about 300 years ago, bring­
ing European currencies and goods into Alaska. So commer­
cial enterprise and money have been part of traditional sub­
sistence economies for a long time.
Rural Alaska’s economies do operate differently from urban 

economies, however. In Alaska today, the rural economies are 
“mixed economies,” where families and communities live by 
combining wild resource harvests with commercial-wage 
employment. Monetary jobs tend to be few and unstable. 
Monetary incomes tend to be small and insecure. Economic 
activity tends to occur in family groups, rather than business 
firms. Economic ventures tend to be small scale. Economic 
goals tend to be for the benefit of family groups, rather than 
monetary profits for business firms. These are major dif­
ferences. Because of this, Alaska is a pluralistic society, with 
“mixed subsistence-cash economies” existing side-by-side with 
the “industrial capital economy” of the large population centers 
of Anchorage and Fairbanks.

I s  s u b s is te n c e  c o m p a t ib le  w ith  w ild life  c o n se rv a tio n?

Rural communities depend on the land for subsistence. It is 
to their advantage to maintain undamaged land and eco­
systems, so wildlife are abundant. Most subsistence com­
munities have customary rules for treating the land and the 
ecosystem. These rules have been passed on through the genera­
tions: “Do not waste,” “Take only what is needed,” “Treat

Does subsistence take most of the fish and game?
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the animals with respect,” “Do not damage the land without 
cause,” among others. It is believed that if the rules are follow­
ed, then the land will continue to provide. Subsistence peoples 
are the original conservationists, although they may not use 
that word, because their very lives depend on it.
This is not to say there is perfect compliance with customary 

rules, as with any group of people. However, today most peo­
ple still comply with the traditional rules and practices. They 
comply, even when there are additional government rules and 
regulations governing land and resource uses. In fact, rural areas 
commonly must obey two sets of laws —  those from the state- 
federal administration, and those handed down from their 
forefathers as customary law.
Federal law recognizes the compatibility of subsistence and 

wilderness values. The law protects subsistence uses in the new 
parklands, national refuges, and wilderness areas. Subsistence 
peoples and traditional uses are part of the natural ecosystem 
and have helped to maintain it for generations.

I s  s u b s is te n c e  c o m p a t ib le  w ith  w ilde rness?

Yes. Most areas designated as “wilderness” today are the tradi­
tional homelands of subsistence peoples. Alaskans have been 
living in and using these areas for thousands of years, and con­
tinue to do so. These areas would not appear pristine and un­
damaged today —  so they could be classified as wilderness —  
if rural Alaskans had not treated the lands and wildlife well. 
The lands are wilderness now, because subsistence is compati­
ble with wilderness.

Alaska Fish & Game



I s  s u b s is te n c e  a  ty p e  o f  w e lfa re  f o r  f a m i l ie s  w ith  low  in com es?

No. Subsistence is not a welfare system for people with low in­
comes. In fact, households with the highest incomes in rural 
communities usually produce the most subsistence foods. 
I louscholds with the lowest incomes usually produce less sub­
sistence foods.
This makes sense if subsistence is seen as a family enterprise. 

Households with the lowest incomes in a community arc com­
monly the very elderly, single mothers with young dependent 
children, and young single persons or young couples who are 
just getting started. These households also very likely cannot 
subsistence fish and hunt very well. They often lack the time, 
the labor, and the equipment to harvest effectively. They usually 
eat subsistence foods produced by other households in the 
community.
The households who produce the most subsistence foods in 

a community are usually households with large, mature labor

Rural families use money to purchase tools and supplies.
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foiccs which have equipment for hunting and fishing. Usual­
ly, these are households with mature parents and several mature 
children. They have the labor and the equipment to harvest wild 
loods. They typically produce extra subsistence food to share 
with elderly relatives, the less fortunate, and young adults. The 
mature households also usually have greater monetary incomes 
because there may be several household members with jobs.
Because of this, rural communities would suffer extreme 

hardships if subsistence hunting and fishing were limited to only 
households with low incomes. This would cut out the most pro­
ductive households in the community.

W hy d o n ' t  s u b s is te n c e  h u n te r s  u s e  b o w s  a n d  a rrow s?

Subsistence requires equipment that works, is safe, and is sus­
tainable with ecological and economic conditions over the long 
term. Most people stopped using bows and arrows over a cen­
tury ago in Alaska. Rural Alaska has been using guns for hunt­
ing longer than America has been using automobiles for 
transportation, since the 1860s in most areas.
Subsistence equipment is usually small scale, appropriate 

technology. It is efficient and modern. Equipment commonly 
includes fish nets, fish wheels, aluminum skiffs with smalt out­
boards, snowmachine.;, binoculars, and citizens band radios. 
These may be used alongside dog teams, skin boats, smoke 
houses, and fish traps, depending upon the area and conditions.

I s  s u b s is te n c e  d is a p p e a r in g ?

Subsistence is constantly changing, but as a whole, there is lit­
tle evidence that it is disappearing as a way of life in Alaska. 
In rural Alaska, subsistence activities are among the most highly 
valued parts of the culture. Subsistence harvests still are essen­
tial parts of the rural economy. In most rural places, children 
continue to learn how to capture wild foods and prepare them 
for use by the family and community.
Nevertheless, some things do threaten subsistence. Roads into 

rural areas usually result in declines in the subsistence way of 
living. Roads bring about ecological change, increased com­
petition for wild resources, and in-migration of cultural groups 
that do not hunt and fish for subsistence. Unregulated com­
mercial harvesting that depletes stocks and game populations 
have resulted in declines in subsistence in certain areas in Alaska. 
Examples of this include commerciiil whaling and commercial 
walrus hunting in the arctic, and commercial salmon traps in 
southeast Alaska. Unreasonably restrictive rules which limit 
access to traditional harvest areas or species may threaten sub­
sistence over time. The new state and federal subsistence laws 
were intended to help bring about regulations beneficial to the 
subsistence way of life. In general, any change that depletes wild 
resources, reduces access to wild areas and resources, or in­
creases competition between user groups can create problems 
for subsistence.

R o b e r t  W olfe s e rv e s  a s  R e se a rc h  D i r e c to r  f o r  A D F & G ’s  D iv i ­
s io n  o f  S u b s is te n c e  in  J u n e a u .
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A l a s k a  S t a t e  L e g i s l a t u r e

.egislative Research Agency

P.O. Bo* Y 
Junnau, AK 9901 1-3100 
Phone: (907) 103-3MI 
F«x: (907) 163-3331

F ebruary 21, 1990

MEMORANDUM

TO: Representative Sam Cotten

FROM: Maria Gladziszewski j i f f / '
Legislative Analyst (j

RE: Subsistence Law in Alaska: 1960 to 1990

Research Request 90.166

You asked us for an overview of Alaska's subsistence law. In particular, you 

asked for a discussion of 1) the history of Alaska's subsistence law; 2) 
subsistence provisions in federal law (Title VIII of the Alaska National Interest 

Lands Conservation Act--A N I L C A ) ; 3) conflicts between state and federal 

subsistence law (including „he reasons given by the Alaska Supreme Court in 

December 1989 for declaring Alaska's 1986 subsistence law unconstitutional); and

4) possible proposals for the resolution of conflict between subsistence 

provisions in ANILCA and state law (including what might be done to change 

ANILCA, to amend Alaska's constitution, or to formulate laws that could be passed 
by the legislature).

Table 1 presents a chronology of the development of Alaska's subsistence law. 

Below is a summary of the main points of the memorandum. A discussion of the 

three remaining questions follows the summary and Table 1.

In 1978, Alaska's first law granting subsistence uses a priority over 

other consumptive uses of fish and wildlife passed the legislature.

In 1980, the U.S. Congress mandated that subsistence uses be accorded 

priority over the taking of fish and wildlife for other purposes on 

public lands. The definition of subsistence in A NILCA is nearly 

identical to the definition of subsistence in Alaska's 1978 law with 

one exception: subsistence as defined in ANILCA applies to "rural 

Alaska residents..."

In 1981, the Joint Boards of Fisheries and Game include the phrase 

"rural Alaska residents" in published regulations regarding 
subsistence.

In 1985, the Alaska Supreme Court determined (in the M a d i s o n  
decision) that the J o i n t  Boards of Fisheries and Game did not have 

the statutory authority to identify subsistence uses as rural.

SUMMARY
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Because ANILCA mandated that subsistence uses were conducted by 

"rural Alaska residents," and the 1985 court decision meant that the 

Joint Boards of Fisheries and Game did not have the statutory 

authority to include a distinction between rural and nonrural 

residents in regulation, the State of A l aska was notified in the fall 

of 1985 by the Department of the Interior that it was out of 

compliance with federal law; federal officials threatened takeover 

of the management of subsistence resources on public lands in Alaska.

Responding to the situation created by the 1985 court decision that 

threatened Alaska's ability to manage its fish and wildlife 

resources, the Alaska legislature passed Alaska's current subsistence 

law in 1986.

In 1988, the U.S. Ninth Circuit Court ruled (in the K e n a i t z e  
decision) that the state definition of "rural area" in the 1986 

subsistence law was inconsistent with the meaning of the term "rura." 

in ANILCA; the court found that Congress used rural to refer to areas 

that were "sparsely populated." A laska subsistence law was again 

found to be out of compliance with federal law.

In 1989, the Alaska Supreme Court ruled (in the M cD o w e l l decision) 

that Alaska's current subsistence law w as unconstitutional because 

it violated Article VIII, Sections 3, 15, and 17 of the Alaska 

Constitution (i.e., a rural preference for subsistence users is a 

special privilege to take fish and w i l d l i f e  that is prohibited by 

the Alaska Constitution).

The legal questions raised by K e n a i t z e  (a dispute over the definition 
of "rural") are overshadowed by the constitutional questions of 

M c D o w e l l  (it doesn't matter how "rural" is defined, making such a 

distinction violates the Alaska Constitution).

In January 1990, the chief justice of the Alaska Supreme Court 

granted the state a stay of the effect of the M c D o w e l l decision with 
respect to existing hunting and fishing regulations; existing 

regulations remain in effect until July 1, 1990.

On February 9, 1990, the State of Alaska and the Alaska Federation 

of Natives petitioned the court requesting reconsideration of the 

M c D o w e l l decision.

Questions remain regarding whether or not a priority for subsistence 

still exists in state law. Alaska Superior Court will rule on 

w h e ther the "rural" part of the 1986 law is severable from the other 

parts to determine if the remaining parts of the law are still in 

effect (i.e., do subsistence uses still have priority over other uses 

or is Alaska without a subsistence priority law altogether). State 

officials have not determined w h e t h e r  it is desirable for the law
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to be severable or not; the governor, therefore, has not yet 

directed the attorney general which way to argue the severability 

question. As of today, a superior court judge has not yet been 
assigned to the case.

Federal authority to manage subsistence resources is unclear; courts 

have never ruled on the extent of federal a u t h o r i t y  to manage 

subsistence resources in Alaska. Questions remain regarding the 

lands to which federal authority extends; does federal authority 

extend only to "oublic lands" in Alaska or to any nonfederal lands 

upon which fish and wildlife resources used for s ubsistence depend? 

In addition, the question of federal powers has not been resolved; 

can federal officials merely exercise closure a u t h o r i t y  or do they 

have the authority to set seasons and ba g - 1 imits as well as other 
administrative authority?

Officials from the Office of the Governor, the D e p a r t m e n t  of Law, 

and the Department of Fish and Game are exploring several options 

to resolve the conflict between ANILCA and Alas k a ' s  Constitution. 

Officials are not predicting exactly when the administration's 
preferred option will be announced.
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TABLE 1

E V O L U T I O N  O F  ALASKA'S SUBSISTENCE L A W

S O U R C E A c t i o n DEFINITION O F  SUBSISTENCE

Ch 131, SLA 1960 Required a $1 license for those engaging in subsistence fishing; 
a license could not be issued to non-residents or to residents with 
annual gross incomes exceeding $4,000; persons holding resident 
commercial fishing licenses could engage in subsistence fishing.

Subsistence fishing is "(tjhe taking, fishing for or possession 
of fish...for personal use and not for sale or barter, with 
gillnet, seine, fish wheel, long line, or other means defined 
by the Board."

Ch 199, SLA 1975 
(AS 16.05.255(b)] 
(repealed by 
Ch 52, SLA 1986]

Added a subsistence hunting section to statute; authorized the 
Board of G a m e  to establish subsistence hunting areas.

"subsistence hunting means the taking of game animals by 
a state resident for food or clothing for personal or 
immediate family use;"

Ch 269, SLA 1976 
[AS 16.05.257] 
(repealed by 
Ch 52, SLA 1986)

Added language regarding subsistence hunting; provided for 
local participation in the process used to establish subsistence 
hunting areas.

"subsistence hunting means the taking of game animals by 
a state resident for food or clothing for personal or 
immediate family use;"

Superior court 
decision,
(April 1977)

In Tanana Valley Sportsmen's Association v. Alaska, the superior court 
ruled that the Department of Fish &  G a m e  could not issue caribou permits 
on the basis of need; this ruling helped prompt the passage of the 1978 
subsistence law; criteria originally used by the Board of G a m e  for emergency 
caribou hunting regulations included dependence on the resource, proximity 
to the resource, and availability of alternative resources.

Ch 151, SLA 1978 Established for the first time subsistence use as a priority use of Alaska's 
fish and wildlife resources; mandated that "whenever it is necessary 
to restrict the taking of [fish and game] to assure the maintenance of 
(fish and game) stocks...subsistence use shall be the priority use."
If further restriction is necessary, priorities were to be set based on 
the second tier criteria of "customary and direct dependence upon the 
resource," "local residency," and "availability of alternative resources." 
Established a section of subsistence hunting and fishing within the 
Department of Fish &  Game.

"...'subsistence uses' means the customary and froditiona! uses 
in Alaska of wild, renewable resources for direct personal or 
family consumption as food, shelter, fuel, clothing, tools, 
or transportation, for the making and selling of handicraft 
articles out of nonedible byproducts of fish and wildlife 
resources taken for personal or family consumption, and for 
customary trade, barter or shoring for personal or fortify 
consumption;"
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TABLE 1 (Continued)
E V O L U T I O N  O F  ALASKA'S SUBSISTENCE L A W

$ 6 u r c e A C T I O N DEFINITION O F  SUBSISTENCE

P.L. 96-487
A N I L C A
(1980)

Title VIII mandates that "the taking on public lands of fish and wildlife 
for nonwasteful subsistence uses snail be accorded priority over the taking 
on such lands of fish and wildlife for other purposes." Includes "rural" 
as part of the definition of subsistence but does not define rural; 
allows the slate to maintain management over public lands if "...the 
State enacts and implements laws of general applicability which are 
consistent with, and which provide for the definition, preference, 
and participation specified in, sections 803, 804, and 805..."

"...’subsistence uses' means the customary and troditional uses 
by rural Alaska residents of wild, renewable resources 
for direct personal or family consumption as food, shelter, 
fuel, clothing, tools, or transportation; for the making and 
selling of handicraft articles out of nonedible byproducts of 
fish and wildlife resources taken for persot.jl or family 
consumption; and for customary trade."

5 A A C  01.597 
(drafted irt 
December 1980)
(repealed 5/11/85, 
after Madison and 
initial Eluska 
rulings]

Board of Fisheries publishes "characteristics of subsistence fisheries;" 
states that fen characteristics should be applied "...to the communities 
and to subcommunities, groups and individuals within the communities 
to determine which uses are customary and traditional and therefore, 
which communities are eligible for the subsistence priority."
Characteristic (5) is "a use pattern occurring in reasonable geographic 
proximity to the primary residence of the community, group or individual;"

"The Board of Fisheries finds that certain customary and 
traditional practices and procedures associated with the 
utilization of fish in the Cook Inlet Area can be used to 
identify subsistence uses."

5 A A C  99.010 
(drafted in 
December 1981)

Joint Boards of Fisheries and G a m e  publish subsistence procedures 
mandating that "customary and traditional subsistence uses by rural 
Alaska residents will be identified by the use of [eight criteria]..." 
Criteria (4) is "the consistent harvest and use of fish or game which 
is near, or reasonably accessible from, the user's residence;"

"...subsistence uses are customary and traditional uses by 
rural Alaska residents for food, shelter, fuel, clothing, tods, 
transportation, making of handicrafts, customary frodo, barter 
and sharing."

Findings of Fact 
(April 1981)

Board of Fisheries applies ten criteria of 5 A A C  01.597 to net fisheries 
of Cook Inlet and determines that the fisheries of Tyonek, English Bay 
and Port Graham qualify as customary and traditional uses by satisfying 
all fen criteria. The majority of those who fish with nets in Cook Inlet do 

not qualify for the subsistence priority.

"The Board of Fisheries finds that certain customary and 
traditional practices and procedures associated with the 
utilization of fish in the Cook Inlet Area can be used to 
identify subsistence uses."

.etter to the Secretary of the Interior certifies that the state legislative program regarding 
Sovernor of Alaska subsistence is in compliance with ANILCA; this suspended potential 
M a y  1982) federal regulation and left the state in charge of implementing ANILCA.

5 A A C  77.001(a) 
Spring 1982)

Board of Fisheries, under general authority of AS 16.05.251(a), 
establishes "personal use" fishing as a new category to cover 
persons who do not qualify for the subsistence priority.
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TABLE 1 (Continued)
E V O L U T I O N  O F  ALASKA'S SUBSISTENCE I A W

t o U R C E A C T I O N DEFINITION O F  SUBSISTENCE

Repeal Initiative 
(1982)

A  statewide effort to repeal the 1978 subsistence law makes it to the 
ballot but fails by a substantial margin at the polls (112,000 to 80,000).

Madison decision 
(February 1985)

Alaska Supreme Court overturns the interpretation of the boards in 
5 A A C  99.010 of "subsistence uses" os applying only to rural 
residents. The court examined the definition in AS 16.05.940(23) 
and the legislative history and determined that the boards did not 
hove statutory authority to identify subsistence uses as rural.

Court of appeals 
Eluska decision 
(April 1985)

Court rules that the slate has a duty to issue regulations to implement 
the statutory authority for a subsistence priority; in the absence of 
regulations, a "subsistence defense" can be argued (i.e., in a 
prosecution for a fish or game violation, it is a defense that the 
taking was done for subsistence uses).

Emergency 
regulations 
(July 1985) 
[repealed in 
July 1986]

Boards of Fisheries and G a m e  publish specific regulations govern^,g 
subsistence uses; a "tier II" application and permit system was created for 
hunts previously governed by registration or randon-arawing permits; point 
systems were created for determining "customary and direct dependence," 
"local residency," and "availability of alternative resources." In many 
cases, non-resident hunts were closed.

Letter to the Secretary of the Interior notifies Alaska officials that the Madison 
Governor of Alaska decision means Alaska is out of compliance with ANILCA; if the state 
(September 1985) ’» not in compliance by June 1, 1986, federal officials will take over

w.anagement of subsistence resources on public lands; in a letter dated 
5/6/86 from an assistant secretary of the Interior to the director of the 
U.S. Fish &  Wildlife Service, the Secretary could assume authority over 
"public lands" as defined by ANILCA, including non-Federal lands upon 
which fish and wildlife resources used for subsistence depend." The courts, 
however, have never ruled on the extent of federal authority to manage 
subsistence resources in Alaska.
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E V O L U T I O N  O F  ALASKA'S SUBSISTENCE L A W

56URCE Atti6hi ...... DEFINITION 6F SUBSISTENCE

Ch 52, SLA 1986 Alaska legislature passes new subsistence law; defines "rural 
area" as "a community or area of the state in which the 
noncommercial, customary, and traditional use of fish or game 
for personal or family consumption is a principal characteristic of 
the economy of the community or area;"

"subsistence uses means the noncommercial, customary and 
traditional uses of wild, renewable resources by a resident 
domiciled in a rural area of the state for direct personal or 
family consumpHon as food, shelter, fuel, clothing* tools, or 
transportation, for the making and selling of handicraft articles 
out of nonedible by-products of fish and wildlife resources taken 
for personal or family consumption, and for the customary 
trade, barter, or sharing for personal or family consumption;"

Letter to the An assistant secretary of the Interior states that, since passage 
Governor of Alaska of the 1986 subsistence law, Alaska is once again in 
(November 1986) compliance with ANILCA.

Supreme Court 
Eluska decision 
(1986)

Court rules that A5 16.05.225(b) established subsistence uses within a 
regulatory scheme and found no evidence of an intent to grant any personal 
rignf to fake or possess game in the absence of such regulations (i.e., in a 
prosecution for a f’4i or game violation, it is not a defense that the 
taking was done for subsistence uses).

5 A A C  99.012 
(1987)

Joint Boards of Fisheries and G a m e  publish 13 criteria to be used 
to determine whether an area of Alaska is rural; criteria include 
"values associated with the use of fish and game" but not population.

Kenaitxe decision 
(October 1988)

The U.S. Ninth Circuit Court of Appeals rules that the state definition 
of "rural area" (in Ch 52 SLA 1986) is inconsistent with Hie meaning 
of the term "rural" in ANILCA; the court found that Congress used rural 
in its ordinary sense to refer to areas that are "sparsely populated;" 
the court refused to consider the legislative history of ANILCA in search 
of a contrary meaning; the court also ruled that, after initicl certification of 
compliance oy the Secretary of Interior, "ANILCA thereafter vests the power 
to approve or disapprove tne state's performance in the courts alone. [The 
November 1986] letter purporting to recertify the state's compliance with 
ANILCA had no legally operative effect." Case remanded to the lower court 
for entry of a preliminary injuction.

Page 4 o f  5
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E V O L U T I O N  O F  ALASKA'S SUBSISTENCE L A W

A C T I O N  DEFINITION O F  SUBSISTENCE

Kenaitze 
injunction 
(April 1989)

District court judge orders the state to elect, by M a y  15, 1989, whether 
or not it will afford the Kenaitze Indians "on an interim basis priority over 
all other consumptive uses for (some subsistence uses on the Kenai]" 
and whether the state desires to turn over management of subsistence 
resources to the federal government.

Notice to the 
District court 
(May 1989)

State officials inform the court that Alaska will not, at this time,
turn over management of subsistence resources to the federal government.

Consent preliminary Parties in the Kenaitze ease nor“e to a one-year fishery, for 
injunction tho plaintiffs in the case only, until a permanent subsistence 
(May 1989) solution can be found.

McDowell decision 
(December 1989)

Alaska Supreme Court rules that "the rural preference violates 
article VIII, sections 3, 15, and 17 of the Alaska Constitution"
(i.e., special privileges to take fish and wildlife are prohibited by 
the Alaska Constitution); state officials begin to look for ways 
to implement a subsistence priority (e.g., amend Alaska's constitution, 
amend ANILCA, amend slate law, etc.).

Stay granted 
(January 5, 1990)

The chief justice of the Alaska Supreme Court grants the state a stay of 
the effect of the McDowell decision with respect to existing hunting and 
fishing regulations; existing regulations remain in effect until July 1, 1990.

Petition for 
reconsideration 
(February 1990)

The State of Alaska and Alaska Federation of Natives file petitions 
requesting the supreme court to reconsider its McDowell decision; 
the court has no time limit to rule on the petitions.

Superior court 
to rule on 
severability 
(Spring 1990?)

Court to rule on whether the "rural" part of the 1986 law is severable 
from the other parts to determine if the remaining parts of the law are 
still in effect (i.e., do subsistence uses still have priority over other 
uses or is Alaska without a subsistence priority law altogether); os 
of 2/20/90, a judge has not yet been assigned to the case.

Prepored by tbe Legislative Research Agency, February 1990 (90.166).

i*
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FEDERAL SUBSISTENCE LAW

Title VIII of ANILCA declares that "the taking on public lands of fish and 

wildlife for nonwasteful subsistence uses shall be accorded priority over the 

taking on such lands of fish and wildlife for other purposes . " 1 The definition 

of subsistence in ANILCA 1s essentially the same as it is in Alaska's 1978 

subsistence priority law with one additional phrase. Congress stipulated that 

subsistence means "customary and traditional uses b y  r u r a l  A l a s k a  r e s i d e n t s . .." 
Although "rural" is not defined in the law, the state definition of "rural" has 

been found to be out of compliance w i t h  what Congress intended in A N I L C A  (see 

discussion of E l u s k a  v .  A l a s k a , below). Additional provisions of federal law 

will be outlined in the context of the two court cases discussed below.

CONFLICTS BETWEEN STATE AND FEDERAL S U B S I STENCE LAW

The rulings in two recent court cases ha v e  forced the state of Alaska to examine 

the conflicts between the 1986 state subsistence law and the federal subsistence 

law in ANILCA. In K e n a i t z e  v .  A l a s k a ,  state and federal governments d isagreed 

on what was meant by the term "rural" in ANILCA. The court ruled that the 

state's definition of rural was not consistent with what was meant by "rural" 

in ANILCA. The remedy preferred by state officials to the rural definition 

problem was to add the state's def i n i t i o n  of "rural" to federal statute in 

ANILCA. The point became somewhat moot, however, after the M c D o w e l l decision. 

In M c D o w e l l  v .  A l a s k a ,  the court held that a subsistence preference based on 

rural residency was unconstitutional. Even without the rural definition problem 

as a r.oult of K e n a i t z e  (i.e, even if the state and federal definitions of 

"rural" were exactly the same), A l a s k a  has a constitutional problem in that 

restricting subsistence uses to rural residents--whatever "rural" is defined to 

be--is not consistent with Alaska's constitution. The "rural definition problem" 

has not gone away since the M c D o w e l l decision; state officials are m erely faced 

with a higher order dilemma--a constitutional problem rather than a statutory 

problem. The K e n a i t z e  and M c D o w e l l ca s e s  are discussed in more detail below.

The U.S. Ninth Circuit Court Ruling in K e n a i t z e  v .  A l a s k a 2

The U.S. Ninth circuit court held that "the state's redefinition of rural does 

not comport with [Section 803 of ANILCA]. Alaska has failed to enforce the 

state's subsistence priority; the state is not in compliance wivh ANILCA."

The court refused to consider the legisl a t i v e  history of ANILCA; it stated that 

"the state argue[d] that its definition of "rural" best promote[d] ANILCA's

The text of Title VIII of A N I L C A  is included as Attachment A (Alaska 

National Interest Lands Conservation Act, P.L. 96-487, 94 Stat. 2422, 16 USC § 
3111 et seq.).

2K e n a i t z e  I n d i a n  Tribe v. S t a t e  o f  A l a s k a ,  860 F .2d 312 (9 th  C i r .  1988).
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policy of protecting the subsistence way of life...Even 1f we agreed that this 

approach more clearly accomplishes the purpose behind A N I L C A . ..Congress passes 

laws, not purposes...."

The court also ruled in this case that, after initial certification of compliance 

with the subsistence provisions of ANILCA by the Secretary of Interior, "ANILCA 

thereafter vests the power to approve or disapprove the state's performance in 

the courts alone. [The Novem b e r  1986 letter from the assistant secretary of 

Interior to the Governor of Alaska] purporting to recertify the state's 

compliance with A N ILCA had no legally operative effect." In other words, the 

Secretary of the Interior had only one chance to certify that the state was in 

compliance with ANILCA; any other determination that the state is out of 
compliance with A N I L C A  must come from the courts.

The court did rule in K e n a i t z e  that the state was out of compliance with ANILCA. 
The case was then remanded to the lower court for entry of a preliminary 

injunction. The lower court did not order the state to turn over management of 

subsistence resources to the federal government--the court merely questioned the 

state regarding its desire to turn over management of subsistence resources to 

the federal government. The state expressed a desire to retain management of 

fish and wildlife resources, federal officials were not eager to take over 

management of subsistence resources, and the parties in the case agreed to 

temporize with a one-year fishery for the plaintiffs in the case while officials 

worked out a permanent subsistence solution. Officials had not arrived at a 

solution to the rural definition problem when the M c D o w e l l decision, discussed 

below, overshadows K e n a i t z e  considerations.

The Alaska Supreme Court Ruling in M c D o w e l l  v . A l a s k a 3

On December 22, 1989, the A laska Supreme Court found that "the rural preference

violates article VIII, sections 3, 15 and 17 of the Alaska Constitution."

Article VIII, section 3: The no exclusive right of fishery

"Wherever occurring in their natural state, fish, wildlife, and waters are 

reserved to the people for common use."

Article VIII, section 15: The u n i form application clause

"No exclusive right or special privilege of fishery shall be created or 

authorized in the natural waters of the State. This section does not 

restrict the power of the State to limit entry into any fishery for the 

purposes of resource conservation, to prevent economic distress among 

fishermen and those dependent upon them for a livelihood and to promote 

the efficient development of aquaculture in the State."

iM c D o w e l l  v. S t a t e  of A l a s k a ,  Opinion No. 3540 (A laska, December 22, 1989).
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A r t i c l e  VIII, section 17: The equal rights clause

"Laws and regulations governing the use or disposal of natural resources 

shall apply equally to all persons similarly situated with reference to 

the subject matter and purpose to be served by the law or regulation."

The court ruled that special privileges--such as the subsistence priority 

afforded only to rural residents--are prohibited by the three articles of 

Alaska's constitution listed above. The court specifically stated, however, that 

it "[did] not imply that the c o nstitution bars all methods of exclusion where

exc l u s i o n  is required for species protection r e a s o n s  [The court held] only

that the residency criterion used in the 1986 act which conclusively excludes 

all urban residents from subsistence hunting and fishing regardless of their 

individual characteristics [was] unconstitutional." The court implied that a 

s ystem based on individual characteristics might better stand a constitutional 

test when it stated that "[a] c lassification scheme employing individual 

c ha r a c t e r i s t i c s  would be less invasive of the article VIII open access 

v a l u e s . . .than the urban-rural criterion."

On January 5, 1990, at the request of the attorney general of Alaska, Chief 

J u s tice W a r r e n  W. Matthews granted the state a stay until July 1, 1990 "solely 

w i t h  respect to existing hunting and fishing regulations." Existing hunting 

and fishing regulations remain in effect until July 1, 1990. W i t hout action by 

the state or federal governments before Jul y  1, 1990, the state will not be in 

c o m p l i a n c e  with ANILCA because it will not be able to implement the rural 
p r e f e r e n c e  mandated by ANILCA.

Several questions remain regarding the impacts of the M c D o w e l l decision. The 

superior court must rule on w h e t h e r  the rural preference part of the 1986 law 

is severable from the other parts to determine if the remaining parts of the 

l aw are still in effect (i.e., do s ubsistence uses still have priority over other 

uses or is Alaska without a subsistence priority law altogether). Even if the 

court determines that the entire subsistence law is no longer in effect, Alaskans 

could still participate in subsistence uses but subsistence uses would not have 

prio r i t y  over other uses.

In the event that the state remains out of compliance with ANILCA, questions 

remain concerning federal authority to manage subsistence resources. Courts have 

ne v e r  ruled on the extent of federal authority to manage subsistence resources 

in Alaska. It is unclear to what land federal authority applies and what pov'e>s 
the secretary of interior possesses.

The A N I L C A  states that a subsistence priority exists on "public lands" and 

defines public lands as "lands, waters and in t e r e s t s . ..situated in Alaska...the 

title to which is in the United States." Expressly excluded are State a,id Native 

C o r p o r a t i o n  lands. Some argue, however, that federal authority could extend 

o v e r  . • "non-Federal lands upon which fish and wildlife resources used for
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subsistence d e p e n d . A s  to what powers the secretary possesses, arguments can 

be made that the secretary has narrow or broad authority. Some argue that the 

secretary merely has c l o s u r e  authority as stated in ANILCA ("The Secretary, in 

performing his monitoring responsibility pursuant to section 806 and in the 

exercise of his c l o sure and other administrative authority over public 

lands..."); others argue that the secretary's authority extends to setting 

hunting seasons, bag limits, and other management actions. In 1986, when federal 

officials prepared a d r a f t  plan for "takeover" of management of subsistence 

resources5, they included only "federally owned lands" and included restrictions 

on hunting seasons, bag limits, gear specifications, etc.

RESOLUTION OF CONFLICTS: ALASKA'S OPTIONS A F T E R  MCDOUELL
In the two months since the M c D o w e l l decision, many Alaskans have thought about 

ways to resolve the conflicts between ANILCA and the state constitution. A 

complete analysis of all possible options is beyond the scope of this memorandum; 

included for your r eview as Attachment B, however, are a sample of written 

opinions on ways the state could proceed in response to M c D o w e l l . 6

At least two categories of response to M c D o w e l l are immediately apparent: amend 

ANILCA to repeal the rural preference or amend the state constitution to allow 

for a rural preference. Attorneys from the Alaska Department of Law are 

analyzing the following nine possible courses o f  action that Alaska officials 

might take to resolve the conflict between Alaska's constitution and subsistence 

provisions in ANILCA:

1) ask the Alaska S u p reme Court to reconsider its decision in M c D o w e l l 7 ',

‘‘Letter from an assistant secretary of the Interior to the director of the 

U.S. Fish and Wildlife Service (May 6, 1986).

5F e d e r a l  S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  P r o g r a m ,  Draft, (1986).

i n c l u d e d  are the opinions of Robert E. Price (a former assistant attorney 

general for the state o f  Alaska); Gregory P. Coo k  (private attorney in Douglas, 

Alaska); John W. Katz (director of the Alaska Governor's office in Washington, 

DC); the Association o f  Village Council Presidents; Senator Ted Stevens (from 

informal comments during the Senator's visit to Juneau in January 1990); the 

United Fishermen of Alaska; Representative Dick Shultz; and Bill Caldwell (Alaska 

Legal Services). This author has made no attempt to pick which opinions to 

include as attachments; all written opinions in the possession of this agency 

are included.

70n February 9, 1990, the State of Alaska and the Alaska Federation of 

Natives filed petitions requesting the supreme court to reconsider its M c D o w e l l  
decision.
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2) amend Alaska's c o nstitution to authorize a subsistence p r i o r i t y  for rural 
residents;

3) amend ANILCA to e l iminate the federal subsistence p r i o r i t y  for rural 
residents;

4) amend state law to provide a subsistence priority to state residents most 

dependent on fish and wildlife, then amend ANILCA to c o n f o r m  to state law;

5) amend ANILCA to preempt state law as necessary to g r a n t  rural residents 
a subsistence priority statewide;

6) interpret section 804 of A NILCA as preempting state law on federal lands 

(as those may ultimately be defined by the courts), wit h  implementation 

carried out by state officials;

7) challenge the A N ILCA subsistence priority for rural residents and/or 

Congress' power to require such a priority on constitutional grounds;

8) seek cooperative agreements with the secretaries of Interior and 

Agriculture under which the ANILCA priority would be i m p l e m e n t e d  by them, 

perhaps only through closure authority to avoid dual m a n a g e m e n t  of the 

resource; and

9) use current management tools--seasons, bag limits, s a m e - d a y  (or even two- 

day) airborne prohibitions, etc.--creatively to b e n e f i t  those most 
dependent on fish and wildlife.

Additional possible state responses to M c D o w e l l include amending Alaska's 

constitution and ANILCA to allow for a subsistence priority for A l a s k a  Natives; 

establishing a system based on individual need 'or subsistence resources (this 

option would also require amendments to ANILCA); removing rural preference in 

A N I L C A  and enact a state statute which provides subsistence p r e f e r e n c e  based on 

income, customary use, or other relevant factors; and r e turning ma n a g e m e n t  of 

subsistence resources to federal authorities, as provided in ANILCA.

I hope you find this information useful. If you would 

information, please do not hesitate to call this office.

Attachments

like additional




