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leforet Matthews, C h i e f  Justice, lUbinowitz,
Burke, Compton, and Moore, Justices.

MATTHEWS, C h i e f  Justice.
COMPTON, Justice, concurring.
MOORE, Justice, concurring.
R A B 2 N O W I T Z , Justice, d issen t i n g .

I N T R O D U C T I O N

This case c h a l l e n g e s  c h a p t e r  52 S L A  1986 w h i c h  g r a n c 3 a 

p r e f e r e n c e  to rural re sidents to take fish a n d  game for 

s u b s i s t e n c e  purposes. The only r e q u i r e m e n t  to b e  raet b y  a 

s u b s i s t e n c e  fisherman or hunter is r e s i d e n c y  in a rural a r e a  of 

the state.

The rural p r e f e r e n c e  is c h a l l e n g e d  u n d e r  several 

p r o v i s i o n s  of the Alaska C o n s t i t u t i o n :  the c o m m o n  use clause, 

a r t i c l e  VIII, section 3; the no e x c l u s i v e  r i g h t  of fishery 

clause,  article VIII, section 15; the u n i f o r m  a p p l i c a t i o n  clause, 

a r t i c l e  VIII, section 17; the e q ual r ights clause, a r t i c l e  I, 

s e c t i o n  1; and the due p r ocess clause, article I, s e c t i o n  7. In 

addition, v i o l a t i o n  of the equ al p r o t e c t i o n  and due process
t

c l a u s e s  of the U nited States C o n s t i t u t i o n  is claimed. For the 

r e a s o n s  that follow, we hold that the rural p r e f e r e n c e  violates 

a r t i c l e  VIX2, sections 3, 15 a nd 17 o f  the A l aska Constitut ion.
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T h e  1986 a c t 1 defines subsistence fishing and hunting

as activities which can be undertaken only "by a resident

d o m i ciled in a rural area of the state . . . ." Subsistence uses

are also defined in terras of residency in rural areas:

"Subsistence uses" means the noncommercial, 
custom ary and traditional uses of wild, 
renewable resources by a resid ent d o m i c i l e d  
in a rural area o f  the state for d irect 
personal o r  family con sum p t i o n  as food, 
shelter, fuel, clothing, tools, or 
transportation, for the m a k i n g  and selling of 
handicraft articles out of non-ed i b l e  
by-products of fish and wildlife resources 
taken for perso nal or family consumption, and 
for the customary trade, barter, or s h aring 
for perso nal or family consumption.

AS 16.05.940(30). A "rural a r e a” is d e f i n e d  as "a c o m m u n i t y  or

area o f  the state in which the noncommercial, customary, and

t raditional  use of fish o r  game for p e r s o n a l  or family

c o n s u m p t i o n  is a principal c h a r acteristi c of the economy of the

c o m m u n i t y  or area." AS 16.05.940(25).

A p p e l l a n t s  a r e  A l a s k a  r e s i d e n t s  who h a v e  e n g a g e d  i n

subsistence hunting an d fishing in the past and wish to cont inue

to do so. Under the 1986 act, they are d i s q u a l i f i e d  as

s ubsis t e n c e  users bec ause they reside in areas c l a s s i f i e d  as

n o n - r u r a l  b y  the joint Boards of Fisheries and Game. App ell a n t s

M c D o w e l l  a n d  M a h l e  r e s i d e  i n  A n c h o r a g e ,  B o n d u r a n t  r e s i d e s  in

F A C T U A L  A N D  P R O C E D U R A L  S E T T I N G

1. F o r  ease of reference, citations to chapter 52 SLA 
1986 in this opinion will be to the appr op r i a t e  section of the 
Alaska Statutes  where that act is c o d i f i e d .” 0 r- , a
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C o o p e r  L a n ding# and E a s t w o o d  res idea in the c o m m u n i t y  of McKi nley 

Park.

T h e  1986 act re quire* the Board of Fisher ies and the

Board of G a m e  to d e cide w h a t  p o r t i o n  of each fish stock and game

p o p u l a t i o n  c a n  b e  h a r v e s t e d  c o n s i s t e n t  w i t h  the principle of

sustained yield. Next the Boards m u s t  d e t e r m i n e  how much of the

h a r v e s t a b l e  p o r t i o n  is needed to s a t i s f y  s u b s i s t e n c e  needs. If

the h a r v e s t a b l e  p o rtion of a n y  s t o c k  or p o p u l a t i o n  is not

s u f f i c i e n t  to a c c o m m o d a t e  all c o n s u m p t i v e  us es —  sport, p e r s o n a l

use, and c o m m e r c i a l  —  then s u b s i s t e n c e  uses

shall be a c c o r d e d  a p r e f e r e n c e  o v e r  o t h e r
co n s u m p t i v e  uses, and the regul a t i o n s  shall
p r o v i d e  a reasonable o p p o r t u n i t y  to s a t isfy 
the s u bsistence uses. If the h a r v e s t a b l e  
p o r t i o n  is s u f f i c i e n t  to a c c o m m o d a t e  the 
s u b s i s t e n c e  uses o f  the stock or p o p u l a t i o n ,  
then the Boards m a y  p r o v i d e  for other
c o n s u m p t i v e  uses o f  the r e m a i n d e r  of the
h a r v e s t a b l e  portion.

AS 16.05.258 (c). If the h a r v e s t a b l e  p o r t i o n  of a stock or

p o p u l a t i o n  is i n s uff icient to s a t i s f y  all s u b s i s t e n c e  needs, all

n o n - s u b s i s t e n c e  uses are barred, and the Boards are requi r e d  to

d i s t i n g u i s h  among subsistence users by a p p l y i n g  three criteria:

"(1) c u s t o m a r y  a n d  d irect d e p e n d e n c e  on the fish stock o r  game
i :

p o p u l a t i o n  as the m a i n s t a y  of livelihood; (2) local residency; 

a nd (3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s . - Id.

T h i s  case was b r o u g h t  in 198 3 as a challenge to the 

1978 s u b s i s t e n c e  statute, c h a p t e r  151, s e c t i o n  4 SLA 1978. The 

1978 s t a t u t e  e s t a b l i s h e d  that s u b s i s t e n c e  h u n t i n g  and fishing had 

p r i o r i t y  o v e r  o t h e r  uses o f  fish a n d  g a m e  stocks. Like the 1 9 8_6
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statute, ifr provided for two tiers of subsistence users, in the 

first tier w e r e  those who could take fish or game for subsistence 

purpose* w h e n  populations were adequate to satisfy ail 

subsistence needs. The second tier was limited to those who 

c ould take fish and game for subsistence purposes when

p o p u l a t i o n *  were inadequate to supply all subsistence needs. The 

1978 statut e disting uished the second tier of subsistence users 

from the first tier on the basis o f  the same three factors 

u t i l i z e d  in the 1986 statute, namely, c u s t o m a r y  and direct 

dependence, local residency, and a v a i l a b i l i t y  of alternative 

resources. Id. However, unlike the 1986 statute, the 1978 

statute  d i d  not impose a rural residenc y requi rement as a 

c o n d i t i o n  to b e c oming a first-tier subsistence user.

The appellants' initial complaint challenge d the 

* e c o n d - t i e r  subsistence p r i ority  of the 1978 statute. The 

c o m p l a i n t  was amended several times to expand on the original 

theory and add challenges to various regulations. All parties 

submitted m o tions for summary judgment. The superior court 

g r a n t e d  some of these m o tions and d e f err ed others on October 24, 

1984. B efore the deferred motions could be ruled on, this court 

d e c i d e d  M a d i s o n  v. Alaska D e p a r t m e n t  of Fish ar.d G a m e , 696 ?.2d 

168 (Alaska 1985), w h i c h  struck down, as inconsistent with the 

1978 statute, subsistence  fishing regulations w h i c h  imposed a 

rural r e s i dency requirement on first-tier subsistence users. Id. 

at 178.

3 j i  *■ ' -
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The next event of significance w a s  the passage in 1986 

of c h a p t e r  52 SLA 1986, which, as noted, p r o v i d a s  that only rural 

residents c a n  be first- or s e c o n d - t i e r  s u bsistenc e users. 

Following passage of this act, the a p p e l l a n t s  a g a i n  amended their 

complaint, c h a l l e n g i n g  the rural p r e f e r e n c e  o n  constitutional 

grounds. B o t h  the appellants and the state m o v e d  for summary 

judgment. The superior court g r a n t e d  the m o t i o n  o f  the state and 

denied the m o t i o n  of the appellants. J u d g m e n t  was entered o n  the 

basi3 of this ruling.

The setting of this case w o u l d  not be c o m p l e t e  w i t h o u t

m e ntion o f  the Alaska National In terest L a n d s  C o n s e r v a t i o n  Act

2
(ANILCAl, e n a c t e d  by C o n gress in 1980. S e c t i o n  3114 of this act 

requires that on federal public lands in A l a s k a ,  s u b s i s t e n c e  uses £  

are to be g i v e n  p r i o r i t y  over the t a k i n g  o f  fish a n d  w i l d l i f e  for 

o t h e r  purposes. Under ANILCA, only r u r a l  A l a s k a  residents are 

e n t itled to a subsistence priority. A N I L C A  requires federal

2. 16 O.S.C.A. SS 3101-3233 (West 1985).

3. A N I L C A  S 804, 16 U.S.C.A. S 3114, states:

Except a s ' o t h e r w i s e ' p r o v i d e d  in this Act 
a n d  o t h e r  Federal laws, the t a k i n g  on p u blic 
lands o f  fish and w i l d l i f e  for n o n w a s t e f u l  
s u b s i s t e n c e  uses shall be a c c o r d e d  p r i o r i t y  
over the taking on such lands of fish and 
w i l d l i f e  for other purposes. W h e n e v e r  it is 
n e c e s s a r y  to restrict the t a k i n g  o f  p o p u l a­
tions of fish and wildlife on s u c h  lands for 
subsis t e n c e  uses in order to p r o t e c t  the c o n­
tinued  v i a b i l i t y  cf such p o p u l a t i o n s ,  o r  to 
continue such uses, such p r i o r i t y  shall be

(Footnote Continued)
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management-' o f  public lands in Alaska in order to ensure the 

subsistence p r i o r i t y . 4 However, federal management may be 

supplanted b y  the state so long as the state enacts and 

implements subsistence laws "which are consi s t e n t  with, and which 

provide for the definition, preference, and participation 

specified in" A N I L C A . 3

(Footnote Continued)

implemented through appropriate Limitations 
b a s e d  on the application of the following 
criteria:

(1) customary and direct dependence  upon 
the populations as the m a i n s t a y  of liveli­
hood;

(2) local residency; and

(3) the availability of alternative 
r e s o u r c e s .

(Emphasis a d d e d ) .

A N I L C A  S 803, 16 U.S.C.A. S 3113, defines the term 
"subsistence uses" as used in ANILCA to mea n

the cu stomary and traditional uses bv rural 
Alaska  residents of wild, renewable resources 
for d i r e c t  personal or family consum p t i o n  as 
food, shelter, fuel, clothing, tools, or 
transpor tation; for the m a k i n g  and selling of 
h a n d i c r a f t  articles out o f  r.onedible 
b y p r o d u c t s  of fish and w i l d l i f e  resources 
t a k e n  for personal or family consumption; for 
barter, or sharing for perso nal or family 
consumption; and for customary trade.

(Emphasis added.)



A f t e r  this c o urt's M a d i s o n  decision, the Secretary of 

the Interior n o t i f i e d  the state that  state law was no longer 

c o n s i s t e n t  w i t h  A N I L C A  and that federal m a n a g e m e n t  would begin 

unless c o n s i s t e n c y  was a c h i e v e d  by J u n e  1, 1986, K e n a l t z e  Indian 

T ribe v. S tate of A l a s k a , 860 F.2d 312, 314 (9th Cir. 1988), 

c e r t , d e n i e d , 105 L. Ed. 2d 695 (1989), W i t h  the p a s sage of the 

1986 act, the In terior D e p a r t m e n t  has stated that A l a s k a  is once 

again in c o m p l i a n c e  w i t h  ANILCA. Id.

A f t e r  final judgm ent w a s  e n t e r e d  by the s u p e r i o r  court, 

the 9th C i r c u i t  Court of A p p e a l s  ruled that the d e f i n i t i o n  of 

"rural" in the 1986 act does not comply w i t h  5 3113 of ANILCA. 

I d . at 318. "Rural," in ANILCA, a c c o r d i n g  to the court, refers 

to "sparsely p o p u l a t e d "  areas; "rural is the a n t o n y m  o f  urban and 

includes all areas in b e t w e e n  c i t i e s  and towns o f  a p a r t i c u l a r  

size." Id. at 316-17. The court r e f e r r e d  to Censu s Bureau 

standards u n d e r  w h i c h  "the u rban p o p u l a t i o n  c o n s i s t s  of people 

living in c o m m u n i t i e s  of 2,500 or more, w h i l e  the rural

p opulation c o m p r i s e s  e v e r y o n e  else." Id. at 317. Thus, the 1986 

act's s u b s i s t e n c e - o r i e n t e d  d e f i n i t i o n  was held i n c o n s i s t e n t  with 

ANILCA.

B o n d u r a n t  and E a s t w o o d  b o t h  reside in rural areas as

K e n a i t z a  has i n t e r p r e t e d  A N I L C A ' s  use o f  that term. They are

thus p r o b a b l y  e n t i t l e d  to i n j u n c t i v e  r e l i e f  u n d e r  ANILCA, 16



U.S.C.A. S' 31X7 (a) • However, the K!enajLtiz_#̂  decision docs not 

change the issues presented in this appeal because the 1 9 8 6

statute remains fully applicable to all non-federal lands.

Background and Purpose of the 1986 Statute 

Prior to 1978, urban residents could engage in subsis­

tence hunting and fishing. However, there was no statutory

preference given to subsistence over sport or commercial fishing 

or sport hunting. With the enactment of chapter 131 SLA 1978 ,

subsistence hunting and fishing was given such a priority.

Madison. 696 P.2d at 174 n.12. The 1978 statute did not bar

urban residents from eligibility as first-tier subsistence users. 

Madison, 696 P.2d at 176. However, a regulation adopted by the 

Board of Fish and Game did exclude urban residents. 5 AAC 

01.597. Madison held that this regulation violated the 1978 

statute. Id.

In 1985 the Alaska House of Representatives adopted a

letter of intent which accompanied the bill that became the 1986

subsistence act. 1985 House Journal 1246. The letter explained

the rural preference of the 1986 act as follows:

This limitation of the definition of
"subsistence uses" recognizes that Alaska is 
unique, and unlike any of the other
forty-nine states, the economy of many rural
communities in rural areas in Alaska is
‘ significantly dependent upon participation by 
the residents of these communities in the

6. Such relief has not been requested in this case, 
and the question whether the S 3117(a) remedy is available only 
in federal courts has not been briefed.



taking of fish stock* and gam* population* 
for personal and family consumption.
Further, the l egi slature finds than the 
ge n e r a l  h e alth and w e l f a r e  of these citi z e n s  
is s i g n i f i c a n t l y  tied to their p a r t i c i p a t i o n  
in these activities.

Id. at 1229-30, In making this determination, the legislature

sounded a theme that was also expressed by Congress in enacting

ANILCA. The House Committee on Interior and Insular Affairs

determined that:

After consideration of the testimony at the 
subcommittee's hearings and town meetings 
throughout Alaska and review of studies done 
by a variety of federal, state, academic, and 
other agencies and groups, the Committee has 
no doubt about the importance of subsistence 
uses to the rural people of Alaska. Reliable 
evidence was given to the Committee 
demonstrating that fifty percent of the food 
for three-quarters of the Native families in 
Alaska's small and medium villages is
acquired through subsistence uses, and 40
percent of such families spend an average of
6 to 7 months of the year in subsistence 
activities . . . .

H.R. Rep. No. 1045, 95th Cong., 2d Sess., at 131 (1978). The

intervenors in this appeal similarly expressed the purpose of the

rural preference as follows:

If village access to fish and game ia over­
whelmed by competition from the tens of 
thousands of sportsmen who Alaska's
fortuitous oil wealth has drawn to the urban 
centers, the effect on the rural village 
economy would be adverse, and the effect on 
the health and welfare of rural residents 
would be even more so.



.

An A d d i t i o n a l  purpose o f  the 1986 s u b s i s t e n c e  law is to 

retain state m a n a g e m e n t  of fish and gam* on federal lands by 

meeting the r e q u i r e m e n t s  of A N I L C A . 7

Urban- R u r a l  S u bsis tence Patterns 

Appellants' basic o b j e c t i o n  to the 1986 act is that by 

excluding from e l igibil ity as subsistence u s e r s  all urban 

dwellers and b y  incl uding all rural dwellers# t h e  act unfairly 

excludes some u r b a n  residents who have l i v e d  a subsistence 

lifestyle and d e s i r e  to c o n tinu e to do so, w h i l e  needlessly 

including numerous rural residents who have n o t  engaged in 

subsistence h u n t i n g  and fishing. Appellants claim, in other 

words, that .the urban/ rural criterion is b o t h  unfai rly 

under-inclusive, beca use it e xcludes deserving u r b a n  residents, 

and over-inclusive, because it includes u n d e s e r v i n g  rural 

residents. A p p e l l a n t s  instead suggest that the right to 

* subsistence should depe nd upon individual needs a n d  traditions, 

not on one's p l a c e  of residence.

The r e c o r d  supports the appellants' c l a i m  that there 

are substantial number s of urban subsistence users. A state

7. S e n a t o r  Fisher, a m e m b e r  of the S ena te Resource 
Committee, noted in the S e n a t e ^ f l o o r  debate: " [ T ] h i s  legislation 
w i l l  provide the boards the tools to solve the problems in 
h a rvest disruption that followed M a d i s o n , and w i l l  assure the 
state will retain m a n a g e m e n t  of fish 1 and game t h r o u g h o u t  Alaska 
by meeting the r e q u i r e m e n t s  of the federal s u b s i s t e n c e  law."
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study of subsistence use patterns found that of s o m a  233 holders

of s u b s i s t e n c e  s a l m o n  permits for the 1980 Tanana R i v e r  fishery,

a p p r o x i m a t e l y  201 e x h i b i t e d  the attrib u t e s  c o m m o n l y  associate d

w i t h  a traditional subsi s t e n c e  lifestyle# even t h o u q h  they all

r e sid ed in the urban Fairbanks area. The report states:

Oaspite t h e i r  residence in o r  near p o p u l a t e d  
areas of the Fairbanks N o r t h  Star Borough, 
thesa h o u s e h o l d s  g e n e r a l l y  p a r ticip ated in 
the wage e c o n o m y  on a s e a s o n a l  basis a n d  had 
longer h i s t o r i e s  of p a r t i c i p a t i o n  in the 
fishery, lower cash incomes, and s o m e w h a t  
larger h o u s e h o l d  sires than the majority of 
users. S o m e  of these h o u s e h o l d s  have l o n g­
standing c u l t u r a l  ties to the subsistence 
fishery. F o r  these m o r e  intensive u s e r s ,  
fishing in sub-di s t r i c t  Y - 6 C  was leas  a 
re c r e a t i o n a l  outing than an i n t e g r a l  
component o f  their w a y  of life in I n t e r i o r  
Alaeka. T h e i r  residence in an area w h i c h  is 
currently d e f i n e d  by r e g u l a t i o n  as u r b a n ,  
coupled w i t h  e s c a l a t i n g  d e mands  upon the 
resource base,  however, raise questions a b o u t  
whether t h e s e  more intensive  uses can 
continue in the future.

S t u d y  at 12. Similarly, in the c i t y  of Homer, a n  urban area

g
u n d e r  the regulations, the study r e por ts that 3 8.2% of the city 

re s i d e n t s  obtained at least o n e - h a l f  of their m e a t  and fish- 

s u p p l y  f r o m  personal h u n t i n g  and fishing activities. Id. at 162.

8. R.J. W o l f e  and L.J. Ellanna R e s o u r c e  Use and 
S o c i o e c o n o m i c  Svscems: Case Stud ies of Fishing a n d  H u n t i n g  in
A l a s k a n  C o m m u n i t i e s , T e c h n i c a l  Paper N u m b e r  61, A l a s k a  D e p a r t m e n t  
of F i s h  and  Game, D i v i s i o n  o f * " S u b s i s t e n c e , Juneau, March, 198 3 
(hereinafter " S t u d y " ) .



Likewise, the study documents the fact that numerous 

Alaskans who live in areas classified by the regulations as rural 

do not engage in subsistence activities. For example, in the 

City of Sitka, which is classified as rural, although it has a 

population of 7,803 , soma 26% of the households sampled did no 

hunting and 7% did no fishing. Id. at 235. Similarly, in the 

City of Nome, population 3,249, which is also rural under the 

regulations, id. at 93, some 51 of all households use no locally 

taken fish or game, '̂d. at 111.

The 3tudy also amply supports the critical importance 

of subsistence hunting and fishing to residents of the numerous 

small and remote villages of our state. For example, in the Wade 

Hampton census area of Western Alaska, the average annual per 

capita cash income was only 52,737 (1979),10 id. at 30, and the 

average household harvested 4,597, dressed weight, pounds of fish 

and game each year. Id. at 42.

The Article VIII Clauses - History ar.d Analysis

A.

Section 15 of article VIII of tha Alaska Constitution

provides:

No exclusive right or special privilege of 
fishery shall be created or authorized in the 
natural waters of tha State. This section 
does not restrict the power of the State to

30.
10. The 1979 statewide average was 511,152. Study at

3 j



licit entry into any fishery for the purposes 
of resource conservation, to p r e v e n t  economic 
d i s t r e s s  among fishermen and those dependent 
u p o n  them for a livelihood and to promo te the 
e f f i c i e n t  d e v e l o p m e n t  o f  a q u a c u l t u r e  in the 
State.

Section 3 of article VIII provides:

Wherever occurring in thair natural state, 
fish, wildlife, and waters are reserved to 
the people for common use.

Section 17 of article VIII provides:

Laws and regulations governing the use or 
disposal of natural resources shall apply 
equally to all persons similarly situated 
with reference to the subject matter and 
purpose to be served by the law or 
regulation.

Although the ramifications of these clauses are varied, 

they share at least one meaning: exclusive or special privileges

to take fish and wildlife are prohibited. Section IS states this 

explicitly with respect to fisheries. The proceedings of our 

Constitutional Convention show that the same meaning was intended 

with respect to sections 3 and 17.

A memorandum of tha Constitutional Convention Committee 

on Resources expresses the view that the common use clause has as 

one of its purposes a prohibition on exclusive grants or special 

privileges. The memorandum states: “The expression 'for common 

use' implies that these resources are not to be subject to 

exclusive grants or special privileges as was so frequently the 

case in ancient royal tradition." Alaska Constitutional 

Convention Papers, Folder 210, Papers Drafted by Committee on 

Resources, entitled "Terms."

i  j  i !:



The Committee on Resources commentary with respect to

the uniform application clause statesi

This section is intended to exclude any espe­
cially privileged 3tatus for any person in 
tha use of natural resources subject to the 
disposition of the state.

6 Proceedings of the Alaska Constitutional Convention 84 (Dec. 

16, 1955).

In Owaichek v. State, 763 P.2d 489 (Alaska 1908), we 

observed that the article VIII provisions were designed to ensure 

to the public the b-osdast possible access to wildlife. We noted 

that "the common use clause impose(s) upon the state a trust duty 

to manage the fish, wildlife and water resources of the state for 

tha benefit of all the people." Id. at 495 (emphasis added). 

"[A] minimum requirement of this duty is a prohibition against 

any . . . special privileges." Id. at 496. In State v. 

Ostroskv, 667 P.2d 1184, 1191 (Alaska 1983), we observed that the 

common use and no exclusive right of fishery clauses reflected 

"anti-exciusionist values."

Appellants contend that the rural residency requirement 

amounts to an exclusive or special privilege prohibited 

explicitly by section 15 and implicitly by sections 3 and 17. 

They focus on Hvnea v. Grimes Packing Co., 337 U.S. 86 (1949) , a 

case which interpreted section 1 of the White Act, former 48 

U.S.C. 5§ 220-224 (1941), under which Alaska fisheries were

regulated before statehood. In Hvnes, tha Supreme Court held 

that the White Act prohibited granting a preferential right to 

fish to Native residents of the Karluk Reservation. Id. at 123.
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T h i s  cass is o f  p r e c e d e n t i a l  importance, they contend, because

section 13 w a s  based on section 1 o£ the Whit? Act.

In response, the state a g rees that the first sentence

of section IS is b a s e d  on section 1 o f  the 'white Act. However,

the utate d i s t i n g u i s h e s  Hvnes on the g r o u n d s  that the exclusive

right to fish there was available to "a c l o s e d  class." In

contrast, it argues there is no c l o s e d  c l a s s  here  b e c a u s e  "people

m a y  b ecome eligibl e to p a r t i c i p a t e  in s u b s i s t e n c e  uses by

e s t a b l i s h i n g  their d o m i c i l e  in a rural area." F u r ther, the state

r e l i e s  on Kenai P e n i n sula Fisher m e n ' s  C o o p e r a t i v e  A s s o c i a t i o n  v.

State, 628 P . 2d 897, 904 (Alaska 1981) w h i c h  h e l d  that  s e c t i o n  15

does not b a r  d i f f e r e n t i a l  treatment b e t w e e n  c o m m e r c i a l ,  sport,

a n d  s u b s i s t e n c e  fishermen. The intervenors' a r g u m e n t  in r e s ponse

r elie s e x c l u s i v e l y  on this case. _

The partie s c o r r e c t l y  agree t h a t  the no e x c l u s i v e  right

of fishery c lause is b ased on section 1 of the W h i t e  Act. The

c o m m e n t a r y  c o n c e r n i n g  the e x c l usive r i g h t  of f i s hery clause

p r e p a r e d  by the C o m m i t t e e  o n  R e s o u r c e s  of the C o n s t i t u t i o n a l

C o n v e n t i o n  states:

T h i s  s e c t i o n  is intended to serve as a
s u b s t i t u t e  for the p r o v i s i o n  p r o h i b i t i n g  the 
s e v eral right of fisheries in the W h i t e  Act.
I n s t e a d  of u s ing the t e r m i n o l o g y  of that A c t  
the p u r p o s e s  sought by it are g i v e n

‘ex p r e s s i o n  in a p r o h i b i t i o n  of e x c l u s i v e
right o r  special pri vileges o f  any p e r s o n  to
the fisheries of the state.

S P r o c e e d i n g s  of the A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P r o c e e d i n g s

a t  87 (Alaska L e g i s l a t i v e  C o u n c i l ) .



iz.. - -  - :  ~ j«..'C-— u - . :  :_

Tha language o £ the Wh ite Act, for which tha no 

exclusive right clause is m e a n t  to be a substitute, is as

f o l l O W S !

Provided, that every such regulation made by 
the S e c r e t a r y  of the C o m m e r c e  shall be of 
general a p p l i c a t i o n  w i t h i n  the particular 
area to w h i c h  it applies, and that no 
e xclusive or several right o f  fishery shall 
be granted therein, nor shall any citizen of 
the United States be d e n i e d  the right to 
take, prepare, cure, or p r e s e r v e  fish or 
shellfish in any area of the w a t e r s  of Alaska 
w h e r e  fishing is p e r m i t t e d  b y  the Secretary 
of the Commerce.

A ct of June 6, 1924, ch. 272, S 1# 43 stat. 464.

The appellants' reliance on Hvnaa as an explanation of

the m e aning of the bar on ex clusive r i g h t s  and special privileges

is apt. A t  issue in Hvnes was a r e g u l a t i o n  of the Secretary of
1 1

the I n t erior p r o h i b i t i n g  commercial salmon fishing in all

waters w i t h i n  3,000 feet of the shores o f  the Karluk Reservation.

337 U.S. at 92. The Secretarial Order made an exception which

allowed Natives residing on the R e s e r v a t i o n  and their licensees

to fish in these waters. Id. The S u prem e Court held that this

exception in favor o f  the N ativ e r e s i d e n t s  and their licensees

vi o la ted section 1 of the White Act. The court stated:

[WJe think it clear that its proviso, "that 
• n o  e x c l usive or several r i g h t  of fishery 
shall be g r a n t e d  therein," applies to 
commer c i a l  fishing by N a tives equally with

11. R egula t o r y  j u risdiction o v e r  the administration  of 
tha White Act was t r a n s f e r r e d  from the D epartment of Commerce to 
tha D epar t m e n t  of the Interior, e f f e c t i v e  July 1, 1939? H v n e s , 
337 U.S. at 92 n.4.



fishing companies, n o n r e s i d e n t s  o f  A l a s k a  or 
o t h e r  A m e rican c i t i z e n s  and 30 a p plies 
w h e t h e r  those N a tives are or are not 
residents on a r e s e r v a t i o n .  We find n o t h i n g  
in the White Act t h a t  auth o r i z e s  tha 
Secret ary o f  the I n t e r i o r  to g r a n t  
r e ser vation o c c u p a n t s  the p r i v i l e g e  of 
exclusive c o m m e r c i a l  f i s h i n g  rights. . . . 
"Exclusive," as used in S e c t i o n  1 o f  the 
w h i t e  Act, forbids not o n l y  a g r a n t  to a 
single person or c o r p o r a t i o n  b u t  to any 
special group or n u m b e r  of people. The 
legislative h i s t o r y  set o u t  above s hows this.
The offending r e g u l a t i o n s  w h i c h  b r o u g h t  a bout 
the enactment o f  the p r o v i s o  in 5 1 o f  the 
W h i t e  Act were  a d m i n i s t e r e d  so as to limit 
fishing to those w h o  h a d  b e e n  u s i n g  the 
fisheries before the regu la t i o n s .

337 U.S. at 1 2 2 . 12

As noted above, the state s eeks to d i s t i n g u i s h  H v n e s  on

the g r o u n d  t h a t  Hvnea i n v o l v e d  a c l o s e d  class of r e c i p i e n t s  of a

special privilege, w h e r e a s  the 1986 s u b s i s t e n c e  law does not

b e c a u s e  an yone who w a n t s  to h u n t  a n d  fish for s u bsistence

p u r p o s e s  c an move to a rural area. We find this a r g ument

u n p e r s u a s i v e .  If it w e r e  valid, v i r t u a l l y  a n y  d i s c r i m i n a t i o n

b a s e d  on residence w o u l d  be j u s t i f i e d  - the r e s i d e n t s  o f  the

d i s f a v o r e d  area c ould s imp ly move. Such a r a t i o n a l e  is

i n c o n s i s t e n t  with the p r e v a i l i n g  a p p r o a c h  in territ o r i a l

12. We do not a g r e e  w i t h  J u s t i c e  R a b i n o v i t z ' s  
s t a t e m e n t’ in dissent that the l i m i t a t i o n  s t r u c k  d o w n  in Hyne3 was 
p r e d i c a t e d  solely on the fact that the users w e r e  Indians, infra 
a t  50. B o t h  ethnic s tatus and local r e s i d e n c y  w e r e  req uired as 
the r e g u l a t i o n  in q u e s t i o n  a p p l i e d  to " n a t ives in p o s s e s s i o n  of 
[the Karlukl reservat ion." 337 U.S. at 92. in any case, the 
q u o t e  in the text makes it c l e a r  that if the e x c e p t i o n  had b een 
b a s e d  s o l e l y  o n  residence, r a t h e r  than on r e s i d e n c e  and race, it 
w o u l d  a l s o  have been struck down.



classificatio ns to scrutiny under the equal protection clause.

Gilman v._ M a r t i n . 662 P . 2d 120, 123 (Alaska 1983); Neuman,

T erritorial  Discrimination, Equal Protection, and Self-

D e t e r m i n a t i o n , 135 U. Pa. L. Rev. 261, 274-75 (1987).

The state's and the intervenors' reliance on Kenai

P eninsula is also off the mark. That case m e r e l y  affirmed what

a r ticle VIII, section says explic i t l y  - that preferences

a m o n g  beneficia l uses of fish and game m a y  be legislatively or

a d m i n i s t r a t i v e l y  established. We stated in Kenai P e n i n s u l a ;

While section 15 does prohibit granting 
monopoly fishing rights, that section w a s  not 
meant to prohibit differenti al treatment of 
such diverse user groups as commercial, 
sport, and subsistence fishermen. To 
conclude that, because a cer tain species is 
made available for sport fishing in a given 
area, commercial fishing of the same species 
m u s t  also be allowed, w o u l d  be to go far 
beyond the purpose of che section.

628 ?.2d at 904 (footnote o m i t t e d ) . The state may, indeed must,

make allocation decisions between sport, commercial, and

discrimination cases, which is to subject territorial

13. Article VIII, section 4 of the Alaska Constitution
p r o v i d e s :

Fish, forests, wildlife, grasslands, and all 
other replenishable resources b e l o n g i n g  to 
the State shall be utilized, developed, and 
maintain ed on the sus tained yield principle, 
subject to preferences among b eneficial uses.



s u b s i s t e n c e  users. That authority# however, does not imply a 

power to l i m i t  a d m i s s i o n  to a uaar g r o u p . 14

S e c t i o n  1 of tha w h i t s  A c t  g u a r a n t e e d  equal accaaa to 

fisheries r e g a r d l a a a  of residence. T h e  language  o f  tha Act and 

Hvnaa m a k e  t h i s  c l e a r . 15 A l a s k a ' s  c o n s t i t u t i o n a l  framers were

14. Tha foregoing also a n s w e r s  J u s t i c e  Rabi nowitz's 
c o n t e n t i o n  that o u r  i n t e r p r e t a t i o n  of the equal access clauses of 
ar t i c l e  V I I I  is in co nflict w i t h  a r t i c l e  v m  s e cti on 4. We have 
c o n s i s t e n t l y  ta ken the p o s ition that limits on a d m i s s i o n  to user 
gr o u p s  a r e  s u b j e c t  to scruti ny u n d e r  tha a r ticle VIII equal 
a c c e s s  cl aus e s .  See State v. O s t r o a k v , 667 P . 2d 1184, 1189 
(Alaska 1983); O w a i c h e k  v. State"; T S T ” P . 2d 488, 492 (Alaska 
1988).

15. Tha legislative h i s t o r y  o f  the W h i t e  Act is in 
accord. C o n g r e s s i o n a l  debate at the time the W hite A c t  was 
p r o p o s e d  d e m o n s t r a t e d  c o n c e r n  that A l a s k a  residents and 
n o n - r e s i d e n t s  alike w e r e  b e i n g  e x c l u d e d  from A l a s k a  fisheries. 
The d e b a t e  also d e m o n s t r a t e d  C o n g res s' .desire that A l a s k a  
f i s h e r i e s  b e  e q u a l l y  acc essible to eve ryone:

Mr. Robinson. The S e c r e t a r y  of ' Co mmerce 
s o u g h t  to give e x c l u s i v e  r i g h t  to fish in 
c e r t a i n  A l a skan water, a n d  out of this 
a t t e m p t  to give e x c l u s i v e  rights to fish, 
thus d e p r i v i n g  a large n u m b e r  o f  the people 
the r ig ht to pursue t heir u sual vocation, 
g r e a t  c o m p l a i n t  arose. T h i s  bill, however, 
d e n i e s  to the S e c r e t a r y  of C o m m e r c e  any power 
to g r a n t  an exclu s i v e  r i g h t  to fish and 
r e q u i r e s  h i m  to give e v e r y o n e  equal rights 
w i t h i n  the areas w h e r e  f i s h T n c i s  permitted.

Mr. J o n e s  of W a s h i n g t o n .  T h e  bill removes 
the p r i n cipal cause o f  c o m p l a i n t  with 
r e f e r e n c e  to the e x e r c i s e  o f  power by the 
S e c r e t a r y  of C o m m e r c e .  . . . W i t h i n  th*e two 
r e s e r v a t i o n s  (of r e s t r i c t e d  f i s h i n g  areas) 
t h a t  w e r e  create d by E x e c u t i v e  O r d e r  a year 
o r  two ago the S e c r e t a r y  of C o m m e r c e  has seen

(Footnote Continued)



(Footnote Continued)

fit to make regulations under w h i c h  outsiders 
might not go in order to fish. In other 
words# those who are already  located there, 
if (the Secretary] thought they took all the 
fish that should be taken# w e r e  given the 
full rights, and nobody else could go in 
there and take fish.

Mr. King: They were g i v e n  ex clusive rights.

Mr. Jones of Washington. They m a y  be called 
exclusive rights# but I w a n t  to say this in 
justice to the Secretary  of Commerce:

When I came back this fall# and came 
down here# and we were c o n s i d e r i n g  matters of 
this kind# the De legate from A laska and I 
talked over the matter w i t h  reference to 
those exclusive rights# and I saw the 
Secretary of Commerce, and the S e c r etary of 
Commerce himself said that he w o u l d  be glad 
to have that discr etion taken away, that 
certainly he was not in favor of that policy# 
but those who were on the g r o u n d  and who had 
been dealing with the m a t t e r  es pecially and 
who might be considered to ba experts had 
recommended and urged that that policy be 
pursued. I will say, in justice to him, that 
he said frankly that he w o u l d  prefer not to 
have that absolute power, so I can say for 
h i m  that he is glad that this p r o v ision is 
put in tha bill prohi biting him from granting 
exclusive rights w i t h i n  the fishing areas up 
there.

Mr. Robinson. I have been unable to find any 
authority for [the Secretary] to grant 
exclusive rights of fishery. It was about 
that alleged abuse of a u t h o r i t y  that most of 
the complaints arose; namely, that the 
Secretary in some "Instances had created 
reservations# and in others had grante d in 
certain waters the exclusive right to fish, 
u s ually to large c o rporation s or packing 
concerns, w hi ch d e p rived the fishermen of the

(Footnote Continued)
*



aware o f  H v n e a . 16 a * noted, section 13 o f  a r t i c l e  V i n  wae meant 

to be a substitute  for section 1 of the W h i t e  Act and to further

(Footnote Continued)

o p p o r t u n i t y  to pursue their o c c u p a t i o n s ;  and 
they d e s i r e d  v e r y  much the p r o v i s i o n  that is 
in this b i l l * w h i c h  secures to e v e r y  citizen 
o2 the' United States the r i g h t  to ' fjish m  
A l a s k a n  waters uoon equ al terms a n d  w i thout 
d i s c r i m i n a t i o n . * The bill d e p r i v e s  the 
S e c r e t a r y  of any power . . .  to grant
e x c l u s i v e  rights to fish in A l a s k a n  waters.

65 Cong. Rec. 9520-21 1924) (emphasis a d d e d ) .

B a s e d  in part upon the C o n g r e s s i o n a l  debate identified 
above, Hvnes c o n c l u d e d  that

(T]he legislative h i s t o r y  of the White 
A c t  only emphasizes w h a t  the s t a t u t e  clearly 
says, that is, no spec ial p r i v i l e g e s  in 
A l a s k a n  fishing preserves.

Hvnes, 337 U.S. at 120 (footnote o m i t t e d ) .

16. A memo of the C o m m i t t e e  on Resources d e f i n i n g
terms states the following u nder "White Act Provisions 48
U.S.C.A. 222:"

T h a t  e v e r y  such regul a t i o n  made by the 
S e c r e t a r y  shall be o f  g e n e r a l  a p p l i c a t i o n
w i t h i n  the partic u l a r  ■ area tc w h i c h  it 
applies, and that no e x c l u s i v e  or g e neral 
r i g h t  o f  fishery shall be g r a n t e d  therein, 
n o r  shall any c i t i z e n  of the U.S. be d e n i e d  
t h e  right to take, prepare, cure, or preserve 
fish or s h e l lfish in any area o f  the w aters  
o f  A l a s k a  where fishing is p e r m i t t e d  by the 
Secretary. . . . The w o r d  "exclu s i v e "  forbids 
n o t  only a g rant to a s i n g l e  p e r s o n  or 
corporation, but to any s p e c i a l  g r o u p  or 
n u m b e r  of people. ( H y n e s - G n m e s  Karluk 
Reservation)

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  Papers, F o l d e r  210.
- 2 2 -
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iti purports.^ It follows that section 13 likewise was meant to

ensure an equal right to participate in fisheries, regardless of

where one resides.

Although section 13 pertains only' to fisheries, the

prevention of grants of exclusive or special privileges with

respect to fish and game is also one purpose of the common use

18
and the uniform application clauses. It follows that the grant

of special privileges with respect to game based on one * s 

residence is also prohibited.

We therefore conclude that the requirement contained in 

the 1986 subsistence statute, that one must reside in a rural 

area in order to participate in subsistence hunting and fishing,

violates sections 3, 15, and 17 of article VIII of the Alaska

19
Constitution.

17. Commentary on Article on State Lands and Natural 
Resources, 6 Proceedings of the Alaska Constitutional Convention 
at 87.

18. See supra pages 14 and IS.

19. Justice Rabinowitz states in his dissenting 
opinion that he does not interpret the statute to mean that 
“eligibility to participate in subsistence uses is determined 
solely with reference to* where an individual lives." Infra at 
47. That, however, clearly is tha case with respect to 
first-tier subsistence users. Urban resident may not be 
subsistence users because subsistence uses are by definition 
limited to rural residents. AS 16.05.940(30), quoted suera at 
pp.2-3. Yet all rural residents may be first-tier subsistence 
users without regard to their individual characteristics. The 
regulation on which Justice Rabinowitz relies, 5 AAC 99.010(b), 
defines customary and traditional uses but does not state that 
first-tier subsistence rights can be limited to customary and

(Footnote Continued)
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T h e  c o n c l u s i o n  w e  h a v e  r e a c h e d  d o e s  n o t  m e a n  t h a t  

e v e r y o n e  c a n  e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  o r  f i s h i n g .  w«  d o  n o t  

i m p l y  t h a t  t h e  c o n s t i t u t i o n  b a r s  a l l  m e t h o d s  o f  e x c l u s i o n  w h e r e  

e x c l u s i o n  i a  r e q u i r e d  f o r  s p e c i e s  p r o t e c t i o n  r e a s o n s ,  w e  h o l d  

o n l y  t h a t  t h e  r e s i d e n c y  c r i t e r i o n  u s e d  i n  t h e  1 9 8 6  a c t  w h i c h  

c o n c l u s i v e l y  e x c l u d e s  a l l  u r b a n  r e s i d e n t s  f r o m  s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  r e g a r d l e s s  o f  t h e i r  i n d i v i d u a l  c h a r a c t e r ­

i s t i c s  i s  u n c o n s t i t u t i o n a l .

We a r e  n o t  c a l l e d  u p o n  i n  t h i s  c a s e  t o  r u l e  o n  w h a t  

s e l e c t i o n  c r i t e r i a  m i g h t  b e  c o n s t i t u t i o n a l .  I t  s e e m s  

a p p r o p r i a t e ,  h o w a v e r ,  t o  n o t e  t h a t  a n y  s y s t e m  w h i c h  c l o s e s  

p a r t i c i p a t i o n  t o  s o m a ,  b u t  n o t  a l l ,  a p p l i c a n t s  w i l l  n e c e s s a r i l y  

c r e a t e  a t e n s i o n  w i t h  a r t i c l e  V I I I ,  I n  s u c h  c a s e s ,  a s s u m i n g  t h a t  

t h a  e x c l u s i o n a r y  c r i t e r i o n  i s  n o t  p e r  s e  i m p e r m i s s i b l e ,  o u r  

d e c i s i o n s  s u g g e s t  t h a t  d e m a n d i n g  s c r u t i n y  i s  a p p r o p r i a t e .

We a l l u d e d  t o  t h i s  i n  S t a t e  v .  O s t r o s k v , 6 6 7  P . 2 d  1 1 8 4  

( A l a s k a  1 9 8 3 )  i n  d i s c u s s i n g  t h e  i n t e r p l a y  b e t w e e n  t h e  c o n s t i t u ­

t i o n a l l y  a l l o w e d  l i m i t e d  e n t r y  s y s t e m ,  w h i c h  w a s  p e r m i t t e d  b y

( F o o t n o t e  C o n t i n u e d )

t r a d i t i o n a l  u s e r s .  A s  w e  s t a t e d  i n  M a d i s o n  " t h e  p h r a s e  
' c u s t o m a r y  a n d  t r a d i t i o n a l '  m o d i f i e s  t h e  w o r d  ' " u s e s ’ . . .  i t  
d o e s  n o t  r e f e r  t o  u s e r s . " 6 9 6  P . 2 d  a t  1 7 4 .  T h e  s t a t e
a c k n o w l e d g e s  t h a t  o n l y  i n  t h e  s e c o n d - t i e r  s u b s i s t e n c e  c o n t e x t  m a y  
i n d i v i d u a l  c h a r a c t e r i s t i c s  s e p a r a t e  t h o s e  r u r a l  r e s i d e n t s  w h o  m ay  
b a  s e c o n d - t i e r  s u b s i s t e n c e  u s e r s  f r o m  th o se w h o  a r e  i n e l i g i b l e !  
B r i e f  o f  A p p e l l e e s ,  p .  8 . T h e  s t a t e  a l s o  n o t e s  t h a t  t h e  n e e d  f o r  
a  s e c o n d - t i e r  l i m i t a t i o n  h a s ,  t o  d a t e ,  n o t  a r i s e n .  I d .

- 2 4 -  ; . ) . j :■



amendment to  a r t i c l e  V I I I ,  sec tio n  15, and tha common us* and no

e x c l u s i v e  r i g h t  o f  f i s h a r i a s  c l a u a a a .  Wo s t a t e d :

f S J i n c a  t h a  c o m m o n  u a a  c l a u s e  o f  a a c t i o n  3 
a n d  t h a  n o  e x c l u s i v e  r i g h t  o f  f i s h e r y  c l a u s e  
o f  s e c t i o n  15 r e m a i n  i n  t h e  c o n s t i t u t i o n ,  t h a  
p r e m i s e  o f  t h e  a r g u m e n t  i s  t h a t  w h a t e v e r  
s y s t e m  o f  l i m i t e d  e n t r y  i s  i m p o s e d  m u s t  b e  
o n e  w h i c h ,  c o n s i s t e n t  w i t h  a f e a s i b l e  l i m i t e d  
e n t r y  s y s t e m ,  e n t a i l s  t h e  l e a s t  p o s s i b l e  i m ­
p i n g e m e n t  o n  t h e  c o m m o n  u s e  r e s e r v a t i o n  a n d  
o n  t h e  n o  e x c l u s i v e  r i g h t  o f  f i s h e r y  c l a u s e .
T h a  a r g u m e n t  c o n c l u d e s  t h a t  f r e e  t r a n s f e r ­
a b i l i t y  d o e s  n o t  e n t a i l  t h e  l e a s t  p o s s i b l e  
i m p i n g e m e n t  o n  t h e  a n t i - e x c l u s i o n i s t  v a l u e s  
w h i c h  t h o s e  p r o v i s i o n s  r e f l e c t .

. . . ( T ] h e  p r e m i s e  o f  t h i s  a r g u m e n t  i s  l o g i ­
c a l .

I d . a t  1 1 9 1 .  We e x p r e s s e d  t h e  s a m e  t h e m e  i n  J o h n s  v .  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n , 7 5 8  P . 2 d  1 2 5 6  ( A l a s k a  1 9 8 8 )  

c o n c e r n i n g  t h e  o b l i g a t i o n  o f  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  

C o m m i s s i o n  t o  e s t a b l i s h  a n  o p t i m u m  n u m b e r  o f  e n t r y  p e r m i t s .  We 

s t a t e d  i n  J o h n s :

I n  ( O n t r o s k v ] ,  we  n o t e d  t h a t  t h e r e  i s  a 
t e n s i o n  b e t w e e n  t h e  l i m i t e d  e n t r y  c l a u s e  o f  
t h e  s t a t e  c o n s t i t u t i o n  a n d  t h e  c l a u s e s  o f  t h e  
c o n s t i t u t i o n  w h i c h  g u a r a n t e e  o p e n  f i s h e r i e s .
We s u g g e s t e d  t h a t  t o  b e  c o n s t i t u t i o n a l ,  a 
l i m i t e d  e n t r y  s y s t e m  s h o u l d  i m p i n g e  a s  l i t t l e  
a s  p o s s i b l e  o n  t h e  o p e n  f i s h e r y  c l a u s e s  
c o n s i s t e n t  w i t h  t h e  c o n s t i t u t i o n a l  p u r p o s e s  
o f  l i m i t e d  e n t r y ,  n a m e l y ,  p r e v e n t i o n  o f  
e c o n o m i c  d i s t r e s s  t o  f i s h e r m e n  a n d  r e s o u r c e  
c o n s e r v a t i o n .  O s t r o s k v  . . . .  T h e  o p t i m u m  

• n u m b e r  p r o v i s i o n  o f  t h e  L i m i t e d  E n t r y  A c t  i s  
t h e  m e c h a n i s m  b y  w h i c h  l i m i t e d  e n t r y  i s  m e a n t  
t o  b e  r e s t r i c t e d  t o  i t s  c o n s t i t u t i o n a l  
p u r p o s e s .  W i t h o u t  t h i s  m e c h a n i s m ,  l i m i t e d  
e n t r y  h a s  t h e  p o t e n t i a l  t o  b e  a s y s t e m  w h i c h  
h a s  t h e  e f f e c t  o f  ^ c r e a t i n g  a n  e x c l u s i v e  
f i s h e r y  t o  e n s u r e  t h e  w e a l t h  o f  p e r m i t  
h o l d e r s  a n d  p e r m i t  v a l u e s ,  w h i l e  e x c e e d i n g  
t h e  c o n s t i t u t i o n a l  p u r p o s e s  o f  l i m i t e d  e n t r y .
B e c a u s e  t h i s  r i s k  o f  u n c o n s t i t u t i o n a l l y



e x i s t s ,  t h a  ( C o m m e r c i a l  F l a h e r i a a  E n t r y  
C o m m i s s i o n )  s h o u l d  n o t  d e l a y  i n  e m b a r k i n g  o n  
t h a  o p t i m u m  n u m b e r  p r o c e s s ,  e x c e p t  w h e r e  
t h e r e  i s  a  s u b s t a n t i a l  r e a s o n  f o r  d o i n g  3 0 .

i d . , 758  P . 2 d  a t  1 2 6 6  ( f o o t n o t e  o m i t t e d ) .

M o s t  r e c e n t l y  i n  O w s i c h a k , w e  s u g g e s t e d  t h a t  s e c t i o n  17 

o f  a r t i c l e  V I I I ,  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e ,  " m a y  r e q u i r e  

' m o r e  s t r i n g e n t  r e v i e w '  o f  a  s t a t u t e  t h a n  d o e s  t h e  e q u a l  

p r o t e c t i o n  c l a u s e  i n  c a s e s  i n v o l v i n g  n a t u r a l  r e s o u r c e s . "

O w s i c h e k ,  7 6 3  P . 2 d  a t  4 9 8  n . 1 7  ( q u o t i n g  G i l m a n  v .  M a r t i n , 6 6 2

P . 2d  1 2 0 ,  1 2 6  ( A l a s k a  1 9 8 3 ) ) .  We a l s o  c i t e d  w i t h  a p p r o v a l  J u s ­

t i c e  R a b i n o w i t z ' s  d i s s e n t  i n  O s t r o s k v , 6 6 7  P .  2 d  a t  1 1 9 6  w h i c h  

e m p l o y s  a  l e a s t '  r e s t r i c t i v e  a l t e r n a t i v e  a p p r o a c h  i n  v i e w  o f  t h e  

" h i g h l y  i m p o r t a n t  i n t e r e s t  r u n n i n g  t o  e a c h  p e r s o n  w i t h i n  t h e  

s t a t e "  b y  v i r t u e  o f  t h e  c o m m o n  u s e  c l a u s e .  7 6 3  P . 2 d  a t  492-  n . 1 0 .

" In  r e v i e w i n g  l e g i s l a t i o n  v f a i c h  b u r d e n s  t h a  e q u a l  a c c e s s

c l a u s e s  o f  a r t i c l e  V I I I ,  t h e  p u r p o s e  o f  t h e  b u r d e n  m u s t  b e  a t  

l e a s t  i m p o r t a n t .  T h e  m e a n s  u s e d  t o  a c c o m p l i s h  t h e  p u r p o s e  m u s t  

b e  d e s i g n e d  f o r  t h e  l e a s t  p o s s i b l e  i n f r i n g e m e n t  o n  a r t i c l e  v i l l ' s  

o p e n  a c c e s s  v a l u e s .  O s t r o s k v , s u p r a  a t  1 1 9 1 ,  J o h n s , s u o r a  a t  

1 2 6 6 .

We  e m p l o y  t h i s  m e t h o d  o f  a n a l y s i s  i n  t h e  p r e s e n t  c a s e  

a s  a n  a l t e r n a t i v e  g r o u n d  o f  d e c i s i o n .  U s i n g  t h i s  a p p r o a c h ,  w e  

c o n c l u d e  t h a t  t h e  r u r a l - u r b a n  r e s i d e n c y  c r i t e r i o n  i s  u n c o n s t i t u ­

t i o n a l  f o r  t h e  r e a s o n s  t h a t  f o L l o w .

O n e  p u r p o s e  o f  t h a  1 9 8 6  $ c t  i s  t o  e n s u r e  t h a t  t h e s e  

A l a s k a n s  w h o  n e e d  t o  e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  i n  

o r d e r  t o  p r o v i d e  f o r  t h e i r  b a s i c  n e c e s s i t i e s  a r e  a b l e  t o  d o  s o .



T h i s  i s  a *  i m p o r t a n t  i n t e r e s t . 2 0  H o w a v e r ,  t h e  m e a n s  u s e d  t o  

a c c o m p l i s h  t h i a  p u r p o s e  a r e  e x t r e m e l y  c r u d e .  T h e r e  a r e ,  a a  n o t e d  

a b o v e ,  s u b s t a n t i a l  n u m b e r s  o f  A l a s k a n s  l i v i n g  i n  a r e a s  d e s i g n a t e d  

a s  u r b a n  w h o  h a v e  l e g i t i m a t e  c l a i m s  a s  “ • s u b s i s t e n c e  u s e r s .  

L i k e w i s e ,  t h e r e  a r e  s u b s t a n t i a l  n u m b e r s  o f  A l a s k a n s  l i v i n g  i n  

a r e a s  d e s i g n a t e d  a s  r u r a l  w h o  h a v e  n o  l e g i t i m a t e  c l a i m s .  a  

c l a s s i f i c a t i o n  s c h e m e  e m p l o y i n g  i n d i v i d u a l  c h a r a c t e r i s t i c s  w o u l d  

b e  l e s s  i n v a s i v e  o f  t h e  a r t i c l e  V i n  o p e n  a c c e s s  v a l u e s  a n d  m u c h  

m o r e  a p t  t o  a c c o m p l i s h  t h e  p u r p o s e  o f  t h e  s t a t u t e  t h a n  t h e  

u r b a n - r u r a l  c r i t e r i o n .

We n o t e  t h a t  s e v e r a l  o t h e r  j u r i s d i c t i o n s  h a v e  s t r u c k  

d o w n  i n t r a s t a t e  r e s i d e n t i a l  p r e f e r e n c e s  i n  f i s h  a n d  g a m e  

s t a t u t e s .  T h e s e  a u t h o r i t i e s  s u p p o r t  o u r  v i e w  t h a t  t h e  e q u a l  

a c c e s s  c l a u s e s  o f  a r t i c l e  V I I I ,  w h i c h  a r e  a i p e c i a l  t y p e  o f  e q u a l

2 0 .  A n o t h e r  e x p r e s s e d  p u r p o s e  i s  t o  a i d  c o m m u n i t i e s  
w h o s e  r e s i d e n t s  a r e  d e p e n d e n t  o n  s u b s i s t e n c e ,  a s  d i s t i n c t  f r o m  
a i d i n g  t h e  i n d i v i d u a l  r e s i d e n t s .  T h i s  i s  n o t  a p u r p o s e  s e p a r a t e  
f r o m  a i d  t o  i n d i v i d u a l  c o m m u n i t y  m e m b e r s  w h e r e  t h e  a i d  g o e s  
d i r e c t l y  t o  t h e  i n d i v i d u a l s .  A s  w e  s t a t e d  i n  s t a t e  v .  E n a e r c h , 

P . 2 d  , S l i p  O p .  N o .  3539 a t  31 ( A l a s k a ,  D e c e m b e r  18, 19991: 
irT t  w o u f T  n o t  m a k e  s e n s e  t o  c o n c l u d e  t h a t  a  s t a t u t e  m a y  n o t  
d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  t w o  a r e a s  i n  o r d e r  t o  a i d  t h e  
r e s i d e n t s  o f  t h e  m o r e  d i s a d v a n t a g e d  a r e a ,  b u t  t h a t  s u c h  a s t a t u t e  
c o u l d  d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  t w o  a r e a s  i n  o r d e r  t o  a i d  
t h e  c o m m u n i t i e s  i n  t h e  m o r e  d i s a d v a n t a g e d  a r e a .  T h e  c o m m u n i t i e s  
a r e  m e r e l y  t h e  c o l l e c t i v e  s u m  c f  t h e  r e s i d e n t s . "

A t h i r d  p u r p o s e  i s  t o  c o m p l y  w i t h  A N I L C A  i n  o r d e r  t o  
r e t a i n  s i t a t e  f i s h  a n d  g a m e  c o n t r o l  o n  f e d e r a l  l a n d s .  I t  i s  
d i f f i c u l t  t o  v i e w  t h i s  a s  a s u f f i c i e n t l y  i m p o r t a n t  p u r p o s e .  
A N I L C A  d o e s  n o t  r e q u i r e  s t a t e  c o m p l i a n c e .  S t a t e  c o n t r o l  m e r e l y  
f o r  t h e  s a k e  o f  c o n t r o l  i s  a  q u e s t i o n a b l e  g o a l  w h e n  t h e  t e r m s  
i n f r i n g e  u p o n  t h e  o p e n  a c c e s s  v a l u e s  o f  a r t i c l e  V I I I .



p r o t e c t i o n  g u a r a n t y ,  b a r  t h e  r e s i d e n t i a l  d i s c r i m i n a t i o n  i m p o s e d  

i n  t h i s  c a s e . 2 1  L e w i s  v .  S t a t e , 1 6 1  S . W .  1 3 4  ( A r k .  1 9 1 3 ) 

c o n t a i n s  a n  e x c e l l e n t  h i s t o r i c a l  s t a t e m e n t :

W h e n  i t  b e c o m e s  n e c e s s a r y * '  f o r  t h e  
p r o p a g a t i o n  a n d  p r e s e r v a t i o n  o f  w i l d  g a m e  a n d  
f i s h  f o r  t h e  u s e  a £  t h e  p u b l i c , t h e  p e o p l e  
a c t i n g  i n  t h e i r  s o v e r e i g n  c a p a c i t y ,  t h r o u g h  
t h e i r  l a w m a k i n g  p o w e r ,  m a y  p a s s  l a w a  t o  
r e g u l a t e  t h e  r i g h t  o f  e a c h  i n d i v i d u a l  w h i c h  
h e  e n j o y s  i n  c o m m o n  w i t h  e v e r y  o t h e r  m e m b e r  
o f  t h e  c o m m u n i t y  t o  u s e  o f  s a m e .  B u t  w h e n

2 1 .  S e e  S t a t e  v . B r v a n . 99  S o .  3 2 7 ,  3 3 0  ( F l a .  1 9 2 4 )  
( s t a t e  l a w  l e v y i n g  §10 a n d  $50 l i c e n s e  t a x  o n  s t a t e  r e s i d e n t s  w h o  

a r e  n o n - r e s i d e n t s  o f  c e r t a i n  c o u n t i e s ,  a s  a  p r e r e q u i s i t e  t o  
h u n t i n g  i n  t h o e e  c o u n t i e s ,  w h e n  r e s i d e n t s  o f  t h o s e  c o u n t i e s  p a y  
o n l y  S I  o r  S I . 2 5 ,  v i o l a t e s  e q u a l  p r o t e c t i o n ) :  S t a t e  v .  B a r k l e y , 
1 3 4  S . S .  4 5 4 ,  4 5 5  ( N . C .  1 9 2 6 )  ( s t a t e  l a w  l e v y i n g  $ i  h u n t i n g  f e e  
o n  n o n - r e s i d e n t  h u n t e r s  i n  t h e  c o u n t y ,  a n d  a  $ 1  f e e  o n  r e s i d e n t s  
o f  t h e  c o u n t y ,  h e l d  i n v a l i d  i n  " t h a t  i t  t a x e d  i n h a b i t a n t s  
u n e q u a l l y ) , *  H a r p e r  v .  G a l l o w a y , 51 S o .  1 2 6 ,  2 2 9  ( F l a .  1 9 1 0 )
( s t a t e  l a w  t f t a t  r e q u i r e d  c i t i z e n s  - o f  t h e  s t a t e  o f  F l o r i d a  w h o  

w e r e  n o t  r e s i d e n t s  o f  M a r i o n  C o u n t y  t o  g i v e  a p r e v i o u s  n o t i c e  o f  
i n t e n t i o n  t o  h u n t  a n d  t o  p a y  a  s p e c i a l  l i c e n s e  t a x  f o r  t h e  
p r i v i l e g e  o f  h u n t i n g  g a m e  i n  M a r i o n  C o u n t y ,  w h i l e  n o  n o t i c e  o r  
l i c e n s e  t a x  w a s  r e q u i r e d  o f  r e s i d e n t s  o f  M a r i o n  C o u n t y ,  d e n i e d  
e q u a l  p r o t e c t i o n  o f  t h e  l a w s ) ; B r u c e  v .  D i r e c t o r ,  D e p * t  o f  
C h e s a p e a k e  B a v  A f f a i r s . 2 7 6  A .  2 d  2 0 8  ( « d .  1 9 7 i ) [ s t a t u t e s
p r o h i b i t i n g  c r a b b e r  f r o m  c r a b b i n g  i n  w a t e r s  o f  c o u n t y  o t h e r  t h a n  
h i s  c o u n t y  o f  r e s i d e n c e  a n d  p r o h i b i t i n g  o y s t e r m e n  f r o m  g o i n g  t o  
w a t e r s  o f  a n o t h e r  c o u n t y  i n v a l i d ) ;  P o w e r ,  M o r e  A b o u t  Q v a t a r s  T h a n  
Y o u  W a n t e d  T o  K n o w , 30  M a r y l a n d  L .  R e v *  1 9 9 ,  2 1 8  [ 1 9 7  0 )  T * a
c o u n t y  n o n - r e s i d e n t  r e p r e s e n t s  n o  p e c u l i a r  t h r e a t  t o  t h e  f i s h e r y  
b u t  m e r e l y  t h e  s a m e  t h r e a t  a s  r e p r e s e n t e d  b y  a c o u n t y  
r e s i d e n t . " ) .

B u t  s e e  C o m m o n w e a l t h  v .  H i l t o n . 54  N . E .  3 6 2 ,  3 6 4  ( M a s s .  
1 8 9 9 )  ( s e l e c t m e n  o l  a  t o w n  m a y  p r o h i b i t  t h e  d i g g i n g  o f  c l a m s  b y  
n o n r e s i d e n t s  o f  t h e  t o w n ) ;  S t a t e  v .  M o r t o n , 3 3 5  A . 2 d  6 0 7 ,  615
( M e .  1 9 7 5 )  ( s t a t e  h a d  c o m p e l l e d  g o v e r n m e n t a l  i n t e r e s t  i n

c o n s e r v a t i o n  o f  i t s  c l a m s  a n d  i t s  a t t e m p t  t o  a c h i e v e  t h a t  p u r p o s e  
b y ,  i n  p a r t ,  a u t h o r i z i n g  m u n i c i p a l i t i e s  t o  a p p l y  a 
r e s i d e n t - n o n r e s i d e n t  s t a n d a r d  i n  l i c e n s i n g  s h e l l  f i s h e r i e s  d i d
n o t  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e  a g a i n s t  n o n r e s i d e n t s ) .

3 3 4 0
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t h e  s o v e r e i g n  u n d e r t a k e *  t o  r e g u l a t e  o r  
r e s t r a i n  t h e  i n d i v i d u a l  i n  i t s  r i g h t  a s  a 
m e m b e r  o f  t h e  c o m m u n i t y  t o  e n j o y  t h e  r i g h t  t o  
t a k e  a n d  u s e  t h i s  c o m m o n  p r o p e r t y  o f  a L l ,  i t  
m u s t  d o  s o  u p o n  t h e  s a m e  t e r m s  t o  a l l  m e m b e r s  
o f  t h e  c o m m u n i t y  a l i k e .  T h e  c o m m o n  r i g h t ,  
w h i c h  o n e  i n d i v i d u a l  o f  t h e  w h o l e ’ ‘ c o m m u n i t y  
i s  e n t i t l e d  t o  e n ; j o y  a s  m u c h  a s  a n o t h e r ,  
c a n n o t  b e  m a d e  b y  l a w  t h e  e x c l u s i v e  p r i v i l e g e  
o f  t h e  p e o p l e  o f  a c e r t a i n  c l a s s  o r  s e c t i o n  
u p o n  t e r m s  a n d  c o n d i t i o n s  t h a t  d o  n o t  a p p l y  
t o  t h e  w h o l e  p e o p l e  a l i k e .  T h i s  r i g h t  w h i c h  
o n e  i n d i v i d u a l  h a s  i n  c o m m o n  w i t h  e v e r y  o t h e r  
i n d i v i d u a l  i n  t h e  c o m m u n i t y  t o  t a k e  a n d  u s e  
f i s h  a n d  g a m e ,  f e r a e  n a t u r a e ,  i s  o n e  t h a t  h a s  
e x i s t e d  f r o m  t h e  r e m o t e s t  t i m e s ,  a n d ,  
a l t h o u g h  a t  o n e  t i m e  i n  E n g l a n d  a f t e r  t h e  
N o r m a n  C o n q u e s t  t h e  r i g h t  t o  t a k e  f i s h  a n d  
g a m e  w a s  c l a i m e d  a s  a  r o y a l  p r e r o g a t i v e  t o  
t h e  e x c l u s i o n  o f  t h e  p e o p l e ,  i t  w a s  r e s t o r e d  
t o  t h e m  b y  t h e  B a r o n s  a t  R u n n y m e d e  i n  1 2 1 5 ,  
a n d  w a s  d e c l a r e d  i n  t h e  g r e a t  c h a r t e r  w h i c h  
t h e y  w r e s t e d  f r o m  K i n g  J o h n .  " T h e  r i g h t s , "  
s a y s  G r e e n ,  " w h i c h  t h e  b a r o n s  c l a i m e d  f o r  
t h e m s e l v e s  t h e y  c l a i m e d  f o r  t h e  n a t i o n  a t  
l a r g e . "  G r e e n ' s  H i s t o r y  o f  t h e  E n g l i s h  
P e o p l e ,  v o l .  4 ,  p p .  2 5 2 - 2 5 4 .  _

T h e s e  r i g h t s  w e r e  c o n f i r m e d  a n d  
e s t a b l i s h e d  e v e r  t h e r e a f t e r  i n  E n g l a n d  b y  
a c t s  o f  P a r l i a m e n t ,  a n d  t h e y  h a v e  c o m e  d o w n  
t o  U 3  f r o m  t h e  l a w s  o f  E n g l a n d  a n d  m a y  b e  
r e g a r d e d  a s  a c o m m o n  h e r i t a g e  o f  " t h e  
E n g l i s h - s p e a k i n g  p e o p l e .  S e e  P a r k e r  v .  
P e o p l e , 111  1 1 1 .  5 8 1 ,  53 Am .  R e p .  6 4 3 .  A l s o  
G e e r  v .  C o n n . , 1 6 1  U . S .  5 1 9 ,  16 S u p .  C t .  6 0 0 ,  
40 t .  e3"! T § 3 j  M a r t i n  v .  W a d d e l l , 16 P e t .  
4 1 2 ,  10 L .  E d .  9 9 7 .  T h e  o n l y  J u s t i f i c a t i o n
f o r  a l a w  r e g u l a t i n g  a n d  r e s t r i c t i n g  t h e  
c o m m o n  r i g h t '  o f  i n d i v i d u a l s  t o  t a k e  w i l d  g a m e  
a n d  f i s h  i s  t h e  n e c e s s i t y  f o r  p r o t e c t i n g  t h e  
s a m e  f r o m  e x t i n c t i o n ,  a n d  t h u s  t o  p r e s e r v e  
a n d  p e r p e t u a t e  t o  t h e  i n d i v i d u a l  m e m b e r s  o f  
t h e  c o m m u n i t y  t h e  i n a l i e n a b l e  r i g h t s  w h i c h  
t h e y  h a v e  h a d  f r o m  t i m e  i m m e m o r i a l .  W h i l e
t h e  s t a t e ,  h o l d i n g  t h e  t i t l e  t o  g a m e  a n d  
f i s h ,  s o  t o  s p e a k ,  i n  t r u s t  f o r  e v e r y
i n d i v i d u a l  m e m b e r  o f  t h e  c o m m u n i t y ,  m a y  p a s s  
l a w s  t o  r e g u l a t e  t h e  '  r i g h t s "  o f  e a c h  
i n d i v i d u a l  m  t h e  m a n n e r  o f  t a k i n g  a n d  u s i n g  
t h e  c o m m o n  p r o p e r t y ,  y e t ,  a s  we  h a v e  a l r e a d y  
s t a t e d ,  t h i s  m u s t  b e  d o n e ,  u n d e r  t h e



C o n s t i t u t i o n ,  u p o n  t h a  s a m e  t e r m s  t o  a l l  t h a  
p a o p l a .  N o  s p e c i a l  p r i v i l e g e s  o r  i m m u n i t i e s  
c a n  b e  c o n f e r r e d .

W h e r e  t h e  n a c a s a i t y  f o r  t h e  p r e s e r v a t i o n  
o f  t h e  w i l d  g a m e  a n d  f i s h  e x i s t s  i n  c e r t a i n  
t e r r i t o r i e s  o f  t h e  s t a t e ,  t h a t  t e r r i t o r y  may  
b e  s e g r e g a t e d  f o r  t h e  p u r p o s e  o f  r e g u l a t i n g  
t h e  r i g h t  t o  t a k i n g  g a m e  a n d  f i s h  t h e r e i n ;  
b u t  t h e  p r i v i l e g e  o f  t a k i n g  a n d  u s i n g  s a m e  
m u s t  b e  e x t e n d e d  t o  t h e  p e o p l e  o f  t h e  s t a t e
o u t s i d e  o f  t h e  t e r r i t o r y  u p o n  t h e  s a m e  t e r m s
t h a t  a r e  g i v e n  t o  t h o s e  w h o  a r e  r e s i d e n t s  o f  
t h e  t e r r i t o r y  e m b r a c e d ' ~ T n  t h e  l e g i s l a t i o n .
H a y e s  v .  T e r r i t o r y , 2 W a s h .  T .  2 6 6 .  5 P a c .
9 2 7 .  i n  t h e  c a s e s  o f  S t a t e  v .  H i g g i n s , 31 S .
C .  5 1 ,  28  S .  E .  1 5 ,  38  L . h .  A .  5 6 1 ,  a n d  
H a r t e r  v .  G a l l o w a y , 58  F l a .  2 5 5  , 51  S o u t h .
2 2 6 ,  26  L .  R .  A .  ( N . S . )  7 9 4 ,  19 A n n .  C a s .
2 3 5 ,  t h e  q u e s t i o n  h e r e  i n v o l v e d  w a s  
c o n s i d e r e d  a n d  d e t e r m i n e d  i n  a c c o r d  w i t h  t h e  
d o c t r i n e  w e  h a v e  a n n o u n c e d .

I d . a t  1 5 5 - 1 5 6  ( f o o t n o t e  o m i t t e d ,  e m p h a s i s  a d d e d ) •

C O N C L U S I O N

O u r  d i s p o s i t i o n  o f  t h i s  c a s e  m a k e s  i t  u n n e c e s s a r y  t o

d i s c u s s  t h e  o t h e r  g r o u n d s  a d v a n c e d  b y  a p p e l l a n t s .  F o r  t h a  a b o v e

r e a s o n s ,  t h e  j u d g m e n t  o f  t h e  s u p e r i o r  c o u r t  i s  r e v e r s e d .  T h i s  

c a s e  i s  r e m a n d e d  t o  t h e  s u p e r i o r  c o u r t  w i t h  i n s t r u c t i o n s  t o  i s s u e  

a  d e c l a r a t o r y  j u d g m e n t  t h a t  t h e  r u r a l  p r e f e r e n c e  o r  c h .  5 2  S L A  

1 9 8 5  i s  u n c o n s t i t u t i o n a l  a n d  t o  t a k e  s u c h  f u r t h e r  a c t i o n  a s  m a y  

b e  a p p r o p r i a t e .

R E V E R S E D  a n d  R E M A N D E D .



I  a g r e e  w i t h  P a r t  A  o f  t h a  o p i n i o n ,  h o l d i n g  t h a t  

t h i s  p r e f e r e n t i a l  s c h e m a  v i o l a t e *  a r t .  V I I I ,  f a c t i o n s  3,  1 5  

a n d  17 o f  t h e  A l a s k a  C o n s t i t u t i o n .

I  e x p r e s s  n o  o p i n i o n  r e g a r d i n g  P a r t  B a s  i t  i s  

s u p e r f l u o u s  t o  t h e  d e c i s i o n .

CCKPTON, J u s t ic e ,  con cu rrin g ,

j  j  i :



MOORE# Ju s t ic * #  C oncurring .

T h e  c o u r t  c o r r e c t l y  c o n c l u d e s  t h d t  c h a p t e r  52# S L A  

1 9 8 6  ( " t h e  A c t " )  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  I  w r i t e  

s e p a r a t e l y  t o  e x p l a i n  my u n d e r s t a n d i n g  o f  t h e  c o u r t ' s  h o l d ­

i n g  i n  p a r t  B  o f  t h e  s e c t i o n  e n t i t l e d  “ T h e  A r t i c l e  v m  

C l a u s e s  -  H i s t o r y  a n d  A n a l y s i s # "  w h i c h  I  j o i n #  a n d  b e c a u s e  I  

d i s a g r e e  w i t h  t h e  c o u r t ' s  a n a l y s i s  i n  p a r t  A .

E c u a !  P r o t e c t i o n  

T h e  A c t  i s  m o t i v a t e d  b y  a c o m p e l l i n g  p u r p o s e #  

e n s u r i n g  t h a t  p e r s o n s  w h o  a r e  d e p e n d e n t  u p o n  s u b s i s t e n c e  

h u n t i n g  a n d  f i s h i n g  h a v e  a c c e s s  t o  w i l d l i f e .  H o w e v e r #  t h e  

A c t ' s  g e o g r a p h i c a l  c l a s s i f i c a t i o n  s c h e m a  i s  <??ely l o o s e l y  

r e l a t e d  t o  t h a t  p u r p o s e . -  T h i s  i s  a n  e q u a l  p r o t e c t i o n  c a s e #  

a n d  a n  e a s y  o n e  a t  t h a t .

A r t i c l e  I# s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  

p r o v i d e s  t h a t  " a l l  p e r s o n s  a r e  . . . e n t i t l e d  t o  e q u a l  

r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a w  . . . . "  

We  h a v e  d e c i d e d  m a n y  c a s e s  i n t e r p r e t i n g  t h i s  p r o v i s i o n ,  m o s t

r e c e n t l y #  S t a t e  v .  E n s e r c h  A l a s k a  C o n s t r u c t i o n ,  I n c . , ____

p , 2 d  ____ # O p .  H o .  3 5 3 9  # ( A l a s k a ,  D e c e m b e r  1 8 ,  1 9 8 9 ) .  T h e

A l a s k a  C o n s t i t u t i o n  h a s  a s i m i l a r  c l a u s e  s p e c i f i c a l l y  

c o n c e r n i n g  n a t u r a l  r e s o u r c e s .  A r t i c l e  V I I I #  s e c t i o n  1 7 ,  t h e  

u n i f o r m  a p p l i c a t i o n  c l a u s e ,  p r o v i d e s  t h a t  " ( l ) a w s  a n d



r e g u l a t i o n * "  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  0 f  n a t u r a l  

r e s o u r c e s  s h a l l  a p p l y  s q u a l l y  t o  a l l  p a r s o n s  s i m i l a r l y  

s i t u a t e d  w i t h  r e f e r e n c e  t o  t h a  s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  

b e  s e r v e d  b y  t h e  l a w  o r  r e g u l a t i o n . "

W h e n  a p p l y i n g  t h a  e q u a l  p r o t e c t i o n ,  c l a u s e  o f  a r t i ­

c l e  I , w a  d e t e r m i n e  t h a  i r a p o r t a n c a  o f  t h e  i n d i v i d u a l  i n t e r ­

e s t  a f f e c t e d  b y  t h a  e n a c t m e n t .  T h e  i m p o r t a n c e  o f  t h e  

i n d i v i d u a l  i n t e r e s t  d e t e r m i n e s  t h e  l e v e l  o f  s c r u t i n y  w e  

a p p l y  t o  b o t h  t h e  3 t a t e * 3  i n t e r e s t  i n  t h e  e n a c t m e n t  a n d  t h e  

n e x u s  b e t w e e n  t h a t  i n t e r e s t  a n d  t h e  e n a c t m e n t .  E n s e r c n . o p .  

N o .  3 5 3 9 ,  a t  2 2 - 2 4 ;  A l a s k a  P a c i f i c  A s s u r a n c e  C o .  v .  B r o w v i , 

6 8 7  P . 2 d  2 6 4 ,  2 6 9 - 7 0  ( A l a s k a  1 9 8 4 ) .  W i t h o u t  e x p l i c i t l y

a c k n o w l e d g i n g  i t ,  t h a  c o u r t ' s  o p i n i o n  e m p l o y *  t h e  s a m e  

a n a l y s i s  u n d e r  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s e  o f  a r t i c l e  

V I I I .  S e e  s u p r a  p p .  2 6 - 2 7 .  S i n c e  t h a  p r i n c i p l e  o f  e q u a l i t y  

u n d e r l i e s  b o t h  c l a u s e s ,  t h e  u s e  o f  o u r  e q u a l  p r o t e c t i o n  

a n a l y s i s  i n  t h e  u n i f o r m  a p p l i c a t i o n  c o n t e x t  i s  p r o p e r .

I  b e l i e v e  t h a t  t h e  i n d i v i d u a l  i n t e r e s t  i m p a i r e d  b y

t h e  A c t ,  a c c e s s  t o  w i l d l i f e  f o r  s u b s i s t e n c e  p u r p o s e s ,  i s  a

s p e c i e s  o f  t h o  i m p o r t a n t  r i g h t  t o  e n g a g e  i n  e c o n o m i c

e n d e a v o r  a t  i s s u e  i n  E n s e r c h ,  O p .  N o .  3 5 3 9  , a t  2 5 - 2 8  . S e e

a l s o  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n  v. A p o k e d a k , 6 C 6  P . 2d  

1 2 5 5 ,  1 2 6 6  ( A l a s k a  1 9 8 0 ) .  T h e  c h a l l e n g e d  e n a c t m e n t



t h e r e f o r e  s h o u l d  r e c e i v e  c l o s e  s c r u t i n y . 1  T h e  A c t  t h e n  a t  

l e e i t  m u * t  b e  c l o s e l y  r e l a t e d  t o  a n  i m p o r t a n t  s t a t e  i n t e r e s t .  

E n s e r c h , O p .  N o .  3 5 3 9 ,  a t  2 8 .

T h e  s t a t e ' s  i n t e r e s t ,  e n s u r i n g  t h a t * : t h c s e  w h o  m u s t  

e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a r e  a b l e  t o  d o  s o ,  

i s  u n d o u b t e d l y  i m p o r t a n t .  I n d e e d ,  I  b e l i e v e  i t  i s  c o m p e l ­

l i n g .  H o w e v e r ,  t h e  A c t ' s  c l a s s i f i c a t i o n  s c h e m e  f o r  d e c i d i n g  

w h o  i s  e n t i t l e d  t o  e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  

a n d  i t s  i m p l e m e n t i n g  r e g u l a t i o n s  a r e  n o t  c l o s e l y  r e l a t e d  t o  

t h e  p u r p o s e  o f  t h e  A c t .  A s  t h e  c o u r t ' s  o p i n i o n  d e s c r i b e s ,  

l a r g e  n u m b e r s  o f  r e s i d e n t s  o f  a r e a s  c l a s s i f i e d  a s  u r b a n  

u n d e r  t h e  A c t  a r e  d e p e n d e n t  u p o n  s u b s i s t e n c e  h u n t i n g  a n d  

f i s h i n g .  C o n v e r s e l y ,  s o m e  o f  t h e  s t a t e ' s  l a r g e r  c i t i e s ,  

w h e r e  m a n y  p e o p l e  a r e  n o t  d e p e n d e n t  u p o n  s u b s i s t e n c e  h u n t i n g  

a n d  f i s h i n g ,  a r e  c l a s s i f i e d  a s  r u r a l .  S u p r a  p p .  1 1 - 1 2 .  

T h e r e  i s  o n l y  a  m o d e s t  c o r r e l a t i o n  b e t w e e n  t h e  s e t  o f  p e o p l e  

w h o  r e s i d e  i n  a r e a s  d e s i g n a t e d  a s  r u r a l  u n d e r  t h e  A c t  a n d  

t h e  s e t  o f  p e o p l e  w h o  a r e  d e p e n d e n t  u p o n  s u b s i s t e n c e  h u n t i n g  

a n d  f i s h i n g .  T h e  f i t  b e t w e e n  t h e  A c t  a n d  t h e  s t a t e ' s  i n ­

t e r e s t  d o e s  n o t  e v e n  a p p r o a c h  t h a t  r e q u i r e d  t o  w i t h s t a n d

1 .  E n s e r c h , O p .  N o .  3 5 3 9 ,  a t  2 8 ;  P a t r i c k  v .  
L y n d e n  T r a n s p . , I n c . , 7 6 5  P . 2 d  1 3 7 5 ,  1 3 7 9  ( A l a s k a  1 9 8 8 ) .  I t  
m a y  b i  t h a t  t h e  e n a c t m e n t  s h o u l d  r e c e i v e  e v e n  g r e a t e r  
s c r u t i n y  u n d e r  t h e  u n i f o r m  a p p l i c a t i o n  c l a u s a ?  h o w e v e r ,  t h a  
c o u r t  h a s  n o t  d e c i d e d  t h a t  q u e s t i o n .  O w a i c h e k  v .  S t a t e , 7 6 3  
P . 2 d  4 8 8 ,  4 9 8  n . 1 7  ( A l a s k a  1 9 8 8 ) .



c l o s e  s c r u t i n y .  T h e r e f o r e ,  t h a  A c t  v i o l a t e s  t h e  e q u a l  

p r o t e c t i o n  a n d  u n i f o r m  a p p l i c a t i o n  c l a u s e s  o f  t h e  A l a s k a  

C o n s t i t u t i o n .

T h i s  i s  n o t  t o  s a y  t h a t  a l l  s u b s i s t e n c e  p r e f e r e n c e  

l a w s  w o u l d  b e  u n c o n s t i t u t i o n a l .  I  s i m p l y  b e l i e v e  t h a t  f o r  

s u c h  a l a v  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r , i t  m u s t  b e  c l o s e l y  

r e l a t e d  t o  i t s  c o m p e l l i n g  p u r p o s e .  A  l a w  p r o v i d i n g  f o r  

i n d i v i d u a l  d e t e r m i n a t i o n s  o f  e l i g i b i l i t y  w o u l d  i n  m y  v i e w  b e  

s u f f i c i e n t l y  t a i l o r e d  t o  t h e  s t a t e ' s  i n t e r e s t  t o  w i t h s t a n d  a  

c o n s t i t u t i o n a l  c h a l l e n g e .

C o m m o n  U s e  a n d  E x c l u s i v e  R i g h t  o f  F i s h e r y

T h e  c o u r t ' s  h o l d i n g  i n  P a r t  A  o f  t h e  s e c t i o n  e n t i ­

t l e d  " T h e  A r t i c l e  V l l i  c l a u s e s  •• H i s t o r y  a n d  A n a l y s i s "  i s•• *
n o t  a l t o g e t n e r  c l e a r .  X a g r e e  w i t h  t h e  c o u r t  t o  t h e  e x t e n t  

t h a t  i t  h o l d s  t h a t  a n  i n t r a s t a t e  g e o g r a p h i c a l  p r e f e r e n c e  f o r  

t h e  t a k i n g  o f  w i l d l i f e  v i o l a t e s  c e c t i o n s  3 a n d  15  o f  a r t i c l e  

V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .  I  r e j e c t  a n y  i m p l i c a t i o n  

t h a t  a l l  p r e f e r e n c e s *  e s p e c i a l l y  a l l  s u b s i s t e n c e  p r e f e r e n c ­

e s ,  w o u l d  v i o l a t e  t h e s e  s e c t i o n s .  I  d o  n o t  b e l i e v e  t h a t  t h e  

c o u r t  c a n  f i n d  & v i o l a t i o n  o f  a r t i c l e  V I I I ,  s e c t i o n  17



w i t h o u t  & f u l l  ^ e q u a l  p r o t e c t i o n  a n a l y s i s .  I  d o  n o t  j o i n  

p e r t  A  o f  t h e  c o u r t ' *  o p i n i o n ,  b u t  I  c o n c u r  i n  i t *  r e s u l t . 2

S e c t i o n  15  o f  a r t i c l e  V I I I  p r o v i d e *  t h a t  " ( n ] o  e x ­

c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  s h a l l  b e  c r e ­

a t e d  o r  a u t h o r i z e d  i n  t h e  n a t u r a l  w a t e r s  o f  t h e  S t a t e . "  

A l a s k a  C o n s t . ,  a r t .  V l i x ,  $ 15 ( e m p h a s i s  a d d e d ) .  S e c t i o n  4 

o f  a r t i c l e  V I I I  p r o v i d e s  t h a t  t h e  u s e  o f  r e s o u r c e s  s h a l l  b e  

" s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . ” O n  t h e  s u r ­

f a c e ,  t h e r e  a p p e a r s  t o  b e  s o m a  c o n f l i c t  b e t w e e n  t h e s e  p r o v i ­

s i o n s .  T o  t h e  g r e a t e s t  e x t e n t  p o s s i b l e ,  w e  m u s t  i n t e r p r e t  

t h e  p r o v i s i o n s  o f  A r t i c l e  V I I I  c o n s i s t e n t  w i t h  e a c h  o t h e r .  

S e e  A b r a m s  v .  S t a t e , 5 3 4  ? . 2 d  9 1 ,  9 5  ( A l a s k a  1 9 7 5 ) .

S e c t i o n  4 c l e a r l y  a u t h o r i z e s  s o m e  p r e f e r e n c e s  

b a s e d  u p o n  u s e s .  T h e  c o u r t  r e c o g n i z e d  a  p a r a l l e l  e x c e p t i o n  

t o  s e c t i o n  1 5  i n  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s ­

s o c i a t i o n ,  I n c .  v .  S t a t e , 628  P . 2 d  8 9 7  ( A l a s k a  1 9 8 1 ) ,  w h e r e  

w e  w r o t e  t h a t  s e c t i o n  15 " w a s  n o t  m e a n t  t o  p r o h i b i t  d i f f e r ­

e n t i a l  t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l ,  

s p o r t s ,  a n d  s u b s i s t e n c e  f i s h e r m e n . "  6 2 8  P.2d a t  904. T h e  

A c t  d i s t i n g u i s h e s  s u b s i s t e n c e  u s e e  f r o m  c o m m e r c i a l  a n d  s p o r t
i )

u s e s  i n  n a m e  o n l y .  A s  d i s c u s s e d  a b o v e ,  i t s  c l a s s i f i c a t i o n

2 . I  w o u l d  n o t ,  h o w e v e r ,  r e a c h  t h i s  q u e s t i o n ,  
b e c a u s e  I  b e l i e v e  t h a t  s u c h  g e o g r a p h i c a l  p r e f e r e n c e s  v i o l a t e  
t h e  e q u a l  p r o t e c t i o n  a n d  u n i f o f f o  a p p l i c a t i o n  c l a u s e s  o f  t h e  
A l a s k a  C o n s t i t u t i o n .



i s  i n  f a c t  a  f a i r l y  a r b i t r a r y  o n e  b a s e d  u p o n  r e s i d e n c e . * *  i t  

i s  n o t  t h a  t y p a  o f  c l a s s i f i c a t i o n  w e  h a v e  p r e v i o u s l y  h e l d  

p a r m i s s i b l a  u n d e r  s e c t i o n  1 3 .

Wa a r e  l e f t  w i t h  t h e  q u e s t i o n  w h e t h e r  g e o g r a p h i c a l  

p r e f e r e n c e s  a r e  p e r m i s s i b l e  u n d e r  s e c t i o n  1 5 .  F o r  t h e  r e a ­

s o n s  g i v e n  i n  t h e  c o u r t ' s  o p i n i o n ,  s e e  s u p r a  p p .  1 5 - 1 9 ,  i  

b e l i e v e  t h a t  r e l i a n c e  u p o n  H y n e s  v .  G r i m e s  P a c k i n g  C o . . 3 3 7  

U . S .  86 ( 1 9 4 9 ) ,  w h i c h  i n t e r p r e t e d  t h e  f e d e r a l  s t a t u t e  u p o n  

w h i c h  s e c t i o n  15 w a s  b a s e d ,  i s  a p p r o p r i a t e .  I n  H v n e s , t h e  

C o u r t  i n v a l i d a t e d  r e g u l a t i o n s  p r o h i b i t i n g  f i s h i n g  o f f  t h e  

s h o r e s  o f  t h e  K a r l u k  R e s e r v a t i o n .  W h i l e  I  d o  n o t  b e l i e v e  

t h a t  H y n e s  i s  d u t e r m t n a t i v e  s i n c e  i t  i n v o l v e d  a n  e x c l u s i v e  

r i g h t  t o  f i s h  i n  a p a r t i c u l a r  a r e a  a n d  n o t  a  m e r e  

p r e f e r e n c e ,  337  U . S .  a t  9 2 ,  s e c t i o n  13 p r o s c r i b e s  “ s p e c i a l  

p r i v i l e g e [ s ] M a s  w e l l  a s  e x c l u s i v e  r i g h t s .  L i k e  t h e  c o u r t ,  

I  d o  n o t  r e a d  H y n e s  a s  b e i n g  b a s e d  o n  t h e  f a c t  t h a t  t h e  

e x c l u s i v e  r i g h t  w a s  g r a n t e d  t o  M a t i v e s  r a t h e r  t h a n  s o m e  

o t h e r  g r o u p .  N o r  d o  I  b e l i e v e  t h a t  H y n e s  c a n  b e  

d i s t i n g u i s h e d  b y  t h e  a b i l i t y  o f  p e o p l e  t o  m o v e  t o  r u r a l  

a r e a s  a n d  t h u s  q u a l i f y  u n d e r  t h e  A c t .  S e e  s u c r a  p p .  1 8 - 1 9  i  

n . 1 2 .  F o r  t h e s e  r e a s o n s ,  I  a g r e e  w i t h  t h e  c o u r t  t h a t  

g e o g r a p h i c a l  p r e f e r e n c e s  f o r  t h e  t a k i n g  o f  f i s h  a r e  n o t  

p e r m i s s i b l e  u n d e r  s e c t i o n  15. T h e  A c t  t h u s  v i o l a t e s  s e c t i o n  

1 5 .  A l t h o u g h  s e c t i o n  15 i s  f a c i a l l y  a p p l i c a b l e  o n l y  t o  

f i s h i n g ,  I  w o u l d  h a v e  n o  d i f f i c u l t y  f i n d i n g  a  c o r r e s p o n d i n g



p r o h ib i t i o n  o f  g e o g ra p h ic a l h u n t in g  p r e f e r e n c e s  m  * che 

c o m m o n  u s e  c l a u s e  o f  a r t i c l e  V I I I , s e c t i o n  3 .  S e e  s u p r a  p .

2 3 .
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R A B I N O W I T Z , J u s t i c e ,  d i s s e n t i n g .

I  d i s s e n t  f r o m  t h e  c o u r t ' s  h o l d i n g  t h a t  c h .  32 5 LA, i g a s  

i s  u n c o n s t i t u t i o n a l . *  I n  my v i e w  A l a s k a ' s  s u b s i s t e n c e  l a w s  a r e  

n o t  v i o l a t i v e  o f  e i t h e r  s e c t i o n  3 ( " c o m m o n  u s e " ) , a e c t i o n  15 ( " n o  

e x c l u s i v e  r i g h t  o f  f i s h e r i e s ' ’ ) , o r  s e c t i o n  17 ( " e q u a l  a p p l i c a t i o n  

o f  l a w s " )  o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .

A r t i c l e  V I I I ,  s e c t i o n  4 e x p l i c i t l y  p r o v i d e s  f o r

" p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . "  I n  K e n a i  P e n .  F i s h e r m a n ' s

C o - o p  A s s ' n  v .  S t a t e , 628  ? . 2 d  8 9 7 ,  9 0 4  ( A l a s k a  1 9 8 1 ) ,  w e  s a i d  i n

p a r t :  " [ w j h i l e  s e c t i o n  13 d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y

f i s h i n g  r i g h t s ,  t h a t  s e c t i o n  w a s  n o t  m e a n t  t o  p r o h i b i t

d i f f e r e n t i a l  t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l ,

s p o r t ,  a n d  s u b s i s t e n c e  f i s h e r m e n . "  T h e  s u b s i s t e n c e  l a w s  a t  i s s u e
*

h e r e  d o  n o t  e x c l u d e  i n d i v i d u a l s  f r o m  a c c e s s  - t o  w i l d l i f e ;  r a t h e r ,  

w i l d l i f e  r e s o u r c e s  a r e  a l l o c a t e d  o n  a  p r e f e r e n t i a l  b a s i s .  N o r  d o  

t h e s e  l a w s  c r e a t e  a n  e x c l u s i v e  r i g h t  o f  f i s h e r y  i n  a n y  c l a s s .  

R a t h e r ,  t h e  e f f e c t  o f  t h e s e  l a w s  i s  t o  p r o v i d e  f o r  a  s u b s i s t e n c e  

p r e f e r e n c e  a m o n g  b < a n e f i c a l  u s e r s  o f  t h e  r e s o u r c e .  No e x c l u s i v e ,  

m o n o p o l i s t i c ,  o r  o t h e r w i s e  c l o s e d  c l a s s e s  c f  r e s o u r c e  u s e r s  a r e  

e s t a b l i s h e d .

I  w o u l d  f u r t h e r  h o l d  t h a t  c h .  52 S L A  198 6  i s  n o t  

v i o l a t i v e  o f  t h e  e q u a l  p r o t e c t i o n  p r o v i s i o n s  o f  t h e  A l a s k a

1 .  H e r e i n a f t e r  s t a t e  s u b s i s t e n c e  l a w s .



C o n s t i t u t i o n  ( a r t i c l e  I ,  s e c t i o n  1 ,  a r t i c l e  V I I I ,  s e c t i o n  1 7 ) .  

I n  ray v i e w  a d o p t i o n  o £ t h e  s t r i c t  s c r u t i n y  a n d  l e a s t  r e s t r i c t i v e  

a l t e r n a t i v e  s t a n d a r d s  i s  i n a p p r o p r i a t e .  G i v e n  t h e  n a t u r e  o f  t h e  

i n t e r e s t  a t  s t a k e  I  w o u l d  a p p l y  a l e a s e r  s t a n d a r d  f o r  p u r p o s e s  o f .  

e q u a l  p r o t e c t i o n  a n a l y s i s .  T h i s  s u b s i s t e n c e  l e g i s l a t i o n  i s  

s u b s t a n t i a l l y  r e l a t e d  t o  l e g i t i m a t e  l e g i s l a t i v e  g o a l s .  I  

c o n c l u d e  t h a t  t h e  f i t  b e t w e e n  t h e  l e g i s l a t u r e ' s  g o a l  o f  

f u r t h e r i n g  t h e  h e a l t h  a n d  w e l f a r e  o f  s u b s i s t e n c e  u s e r s ,  a n d  t h e  

s u b s i s t e n c e  p r e f e r e n c e  s y s t e m  i t  d e v i s e d  t o  c a r r y  o u t  t h i s  

o b j e c t i v e ,  i s  s u f f i c i e n t l y  c l o s e  t o  w i t h s t a n d  s c r u t i n y  u n d e r  

A l a s k a ' s  e q u a l  p r o t e c t i o n  p r o v i s i o n s .

I N T R O D U C T I O N « -

I n  r e s p o n s e  t o  t h e  i m p a c t  t h e  s t a t e ' s  p o p u l a t i o n  g r o w t h

h a s  h a d  u p o n  s u b s i s t e n c e  l i f e s t y l e s ,  C o n g r e s s  i n  1 9 8 0  e n a c t e d  t h e

A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( h e r e i n a f t e r

2
A N I L C A  o r  f e d e r a l  s u b s i s t e n c e  l a w ) .  A N I L C A  w a s  d e s i g n e d  t o  

p r o t e c t  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  b y  g i v i n g  s u c h  u s e s

3
p r i o r i t y  o v e r  c o m m e r c i a l  a n d  s p o r t  u s e s  i n  r u r a l  a r e a s .

2 .  P u b .  L .  N o .  9 6 - 4 8 7 ,  94 S t a r .  2 3 7 1  ( 1 9 8 0 ) ;  16 U . S . C .  
S S  3 1 0 1 - 3 2 3 3  ( W e s t  1 9 8 5 )  . C o n g r e s s  p r e f a c e d  T i t l e  V I I I  o f  A N I L C A  
w i t h  a d e c l a r a t i o n  t h a t  " t h e  c o n t i n u a t i o n  o f  t h e  o p p o r t u n i t y  f o r  
s u b s i s t e n c e  u s e s  b y  r u r a l  r e s i d e n t s  o f  A l a s k a  . . .  i s  e s s e n t i a l  
t o  N a t i v e  p h y s i c a l ,  e c o n o m i c ,  t r a d i t i q n a l ,  a n d  c u l t u r a l  c x \ s c * n c e  
. . . . "  15 U . S . C .  S 3111 (1).

3 . See 16 U .S .C . S5 3111-3126 (1982 & Supp. IV  1986 ) .



T h e  f e d e r a l  s u b s i s t e n c e  l a w  s p e c i f i e d  t h a t  s u b s i s t e n c e  

u s e s  m u s t  b e  " c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  r u r a l  A l a s k a  

r e s i d e n t s . "  A N I L C A  S 3 0 3 ;  16 U . S . C .  $ 3 1 1 3  ( e m p h a s i s  a d d e d ) .  

T h u s , u n d e r  A N I L C A ,  e l i g i b i l i t y  f o r  s u b s i s t e n c e  p e r m i t s  w a s  d e ­

p e n d e n t  i n  p a r t  u p o n  o n e ' s  q a o q r a p h i c  p l a c e  o f  r e s i d e n c e .  A N I L C A  

S 8 0 4 ;  16  U . S . C .  S  3 1 1 4 . 4

A N I L C A  a u t h o r i z e d  t h a  s t a t e  t o  c o n t i n u e  m a n a g i n g  f i s h  

a n d  g a m e  i n h a b i t i n g  A l a s k a ' s  f e d e r a l  l a n d s  a n d  w a t e r s  i f  t h e  

s t a t e  e s t a b l i s h e d  r e g u l a t i o n s  m a i n t a i n i n g  t h e  d e f i n i t i o n  o f  a n d  

p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  a r t i c u l a t e d  i n  t h e  f e d e r a l  s u b ­

s i s t e n c e  l a w .  A N I L C A  S 8 0 5 ( d ) ;  16 U . S . C .  $ 3 1 1 3 ( d ) .  T h e  s t a t e  

l e g i s l a t u r e  c o m p l i e d ,  a n d  t h e r e b y  r e t a i n e d  m a n a g e r i a l  c o n t r o l  

o v e r  f e d e r a l  l a n d s  l o c a t e d  w i t h i n  t h e  s t a t e —b y  a u t h o r i z i n g  t h e  

J o i n t  B o a r d s  o f  F i s h  a n d  Game t o  p r o m u l g a t e  r e g u l a t i o n s  d e f i n i n g  

" r u r a l "  u s e .

I n  e n a c t i n g  c h .  52 S L A  1 9 8 6  t h e  A l a s k a  H o u s e  o f
5

R e p r e s e n t a t i v e s  a d o p t e d  a l e t t e r  o f  i n t e n t .  T h e  l e t t e r  

a r t i c u l a t e d  t h e  a u b s i s t e n c e - r u r a l  p r e f e r e n c e  o f  t h e  a c t  i n  t h e  

f o l l o w i n g  t e r m s :

4 .  " R u r a l "  a r e a s  a r e  t h o s e  w i t h  s p a r s e  p o p u l a t i o n s ,  
a n d  t h e  t e r m  " r u r a l "  a s  u s e d  i n  A N I L C A  i s  n o t  a  t e r m  o f  a r t .  
K e n a i t z e  I n d i a n  T r i b e  v .  S t a t e  o f  A l a s k a , 860  F . 2 d  312  ( 9 t h  C i r .  
1 9 8 8 )  , c e r t ~ .  d a r n e d , 105 L .  E d .  2 d  6 9 5  ( 1 9 8 9 )  , ( t e r m  " r u r a l "  i s  
t o  b e  g i v e n  i t s  o r d i n a r y  s i g n i f i c a n c e ,  m e a n i n g  " s p a r s e l y  
p o p u l a t e d " ) .

i i»-I'}
5. 1985 House J o u rn a l 1246.



T h i s  l i m i t ;  a t  i o n  o f  t h e  d e f i n i t i o n  o f  
" s u b s i s t e n c e  u s e s "  r e c o g n i z e s  t h a t  A l a s k a  i s  
u n i q u e ,  a n d  u n l i k e  a n y  o f  t h e  o t h e r  
f o r t y - n i n e  s t a t e s ,  t h e  e c o n o m y  o f  m a n y  r u r a l  
c o m m u n i t i e s  i n  r u r a l  a r e a s  i n  A l a s k a  i s  
s i g n i f i c a n t l y  d e p e n d e n t  u p o n  p a r t i c i p a t i o n  b y  
t h e  r e s i d e n t s  o f  t h e  c o m m u n i t i e s  i n  t h e  
t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  
f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n .
F u r t h e r ,  t h e  l e g i s l a t u r e  f i n d s  t h a t  t h e  
g e n e r a l  h e a l t h  a n d  w e l f a r e  o f  t h e s e  c i t i z e n s  
i s  s i g n i f i c a n t l y  t i e d  t o  t h e i r  p a r t i c i p a t i o n  
i n  t h e s e  a c t i v i t i e s . 6 /

T h e  s u b s i s t e n c e  s t a t u t e s  c h a l l e n g e d  h e r e  d e f i n e  " r u r a l  

a r e a "  a s  " a  c o m m u n i t y  o r  a r e a  o f  t h e  s t a t e  i n  w h i c h  t h e  

n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d  t r a d i t i o n a l  u s e  o f  f i s h  o r  g a m e  f o r  

p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  

t h e  e c o n o m y  o f  t h e  c o m m u n i t y  o r  a r e a . "  A S  1 6 . 0 5 . 9 4 0 ( 2 5 ) .

6 . S e a  a l s o  t h e  H o u s e  C o m m i t t e e  o n  I n t e r i o r  a n d  
I n s u l a r  A f f a i r s  R e p o r t  i s s u e d  i n  c o n j u n c t i o n  w i t h  t h a  p a s s a g e  o f  
A N I L C A .

A f t e r  c o n s i d e r a t i o n  o f  t h a  t e s t i m o n y  a t  t h e
s u b c o m m i t t e e ' s  h e a r i n g s  a n d  t o w n  m e e t i n g s  
t h r o u g h o u t  A l a s k a  a n d  r e v i e w  o f  s t u d i e s  d o n e  b y  a
v a r i e t y  o f  f e d e r a l ,  s t a t e ,  a c a d e m i c ,  a n d  o c h e r
a g e n c i e s  a n d  g r o u p s ,  t h e '  C o m m i t t e e  h a s  n o  d o u b t  
a b o u t  t h e  i m p o r t a n c e  o f  s u b s i s t e n c e  u s e s  t o  t h e  
r u r a l  p e o p l e  o f  A l a s k a .  R e l i a b L e  e v i d e n c e  w a s  
g i v e n  t o  t h e  C o m m i t t e e  d e m o n s t r a t i n g  t h a t  f i f t y  
p e r c e n t  o f  t h e  f o o d  f o r  t h r e e - q u a r t e r s  o f  t h e  
N a t i v e  f a m i l i e s  i n  A l a s k a ' s  s m a l l  a n d  m e d i u m
v i l l a g e s  i s  a c q u i r e d  t h r o u g h  s u b s i s t e n c e  u s e s ,  a n d  
40% o f  s u c h  f a m i l i e s  s p e n d  a n  a v e r a g e  o f  6  t o  7 
m o n t h s  o f  t h e  - y e a r  i n  s u b s i s t e n c e  a c t i v -
JL t l  JL 6  S  • • • •

H . R .  R e p .  N o .  1045, 95 t h Cong . , 2d S e a a . ,  a t  181 (1978 ) .



A p p e l l a n t s '  b a s i c  c o n t e n t i o n  h e r e  i s  t h a t  " b y  e x c l u d i n g  

f r o m  e l i g i b i l i t y  a s  s u b s i s t e n c e  u s e r s  a l l  u r b a n  d w e l l e r s  a n d  b y  

i n c l u d i n g  a l l  r u r a l  d w e l l e r s ,  i t  u n f a i r l y  e x c l u d e s  s o n s  u r b a n  

r e s i d e n t s  w h o  h a v e  l i v e d  a s u b s i s t e n c e  l i f e s t y l e  a n d  d e s i r e  t o  

c o n t i n u e  t o  d o  s o ,  w h i l e  n e e d l e s s l y  i n c l u d i n g  n u m e r o u s  r u r a l  

r e s i d e n t s  w h o  h a v e  n o t  e n g a g e d  i n  s u b s i s t e n c e  h u n t i n g  a n d

f i s h i n g . "  T h e  l i n c h p i n  o f  t h i s  d i s p u t e ,  t h e n ,  i s  w h e t h e r  t h e

c h a l l e n g e d  s u b s i s t e n c e  l a w  c o n s t i t u t e s  a n  u n c o n s t i t u t i o n a l l y  

i m p e r f e c t  a t t e m p t  t o  f u l f i l l  t h e  l e g i s l a t u r e ' s  p u r p o s e  o f

p r o t e c t i n g  s u b s i s t e n c e  u s e s ,

I ,  DO  A L A S K A ' S  S U B S I S T E N C E  LA W S  V I O L A T E  A R T I C L E  V I I I  O F  T H E  
A L A S K A  C 6 t ^ T I T U T f O N ?  “

A p p e l l a n t s  c h a l l e n g e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t e

s u b s i s t e n c e  l a w s  u n d e r  t h r e e  c l a u s e s  o f  a r t i c l e  V I I I  o f  t h a

A l a s k a  C o n s t i t u t i o n ,  s e c t i o n s  3 ( " c o m m o n  u s e " ) , 15 ( " n o  e x c l u s i v e
■»

r i g h t  o f  f i s h e r i e s " ) ,  a n d  17 ( " e q u a l  a p p l i c a t i o n  o f  l a w s " ) . '  T h e  

c o u r t  a t t r i b u t e s  a  " s h a r e d  m e a n i n g "  t o  t h e s e  t h r e e  c o n s t i t u t i o n a l

7 .  S e c t i o n  3 o f  a r t i c l e  V l l l  p r o v i d e s :

W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  
w i l d l i f e ,  a n d  w a t e r s  a r e  r e s e r v e d  t o  c h e  p e o p l e  
f o r  c o m m o n  u s e .

S e c t i o n  15 o f  a r t i c l e  J / I I I  p r o v i d e s :

No  e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  
s h a l l  b e  c r e a t e d  o r  a u t h o r i z e d  i n  c h e  n a t u r a l

( f o o t n o t e  c o n t i n u e d )  . . .
- 4 3 *



p r o v i s i o n a l  t h a t  " e x c l u s i v e  o r  s p e c i a l  p r i v i l e g e s  t o  t a k e  f i s h  

aiv.d w i l d l i f e  a r e  p r o h i b i t e d . "  T h e  c o u r t  t h e n  c o n c l u d e s  t h a t  t h e  

s u b s i s t e n c e  s t a t u t e ' s  p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s  v i o l a t e s  

e a c h  o f  t h e  a f o r e m e n t i o n e d  c l a u s e s  a n d  o f f e n d s  c h e  s h a r e d  m e a n i n g  

o f  a r t i c l e  V I I I .  I  d i s a g r e e .

A .  S e c t i o n  T h r e e :  T h e  " C o m m o n  U s e "  C l a u s e .

A r t i c l e  V I I I , s e c t i o n  3 ( t h e  " c o m m o n  u s e "  c l a u s e )  i s

d e r i v e d  f r o m  l a w s  d e s i g n e d  t o  g u a r a n t e e  t h e  c o m m o n  c i t i z e n  

p a r t i c i p a t i o n  i n  w i l d l i f e  h a r v e s t ,  a n d  t o  d i v e s t  t h e  C r o w n  o f

w a t e r s  o f  t h e  S t a t e .  T h i s  s e c t i o n  d o e s  n o t  
r e s t r i c t  t h e  p o w e r  o f  t h e  S t a t e  t o  l i m i t  e n t r y  
i n t o  a n y  f i s h e r y  f o r  t h e  p u r p o s e s  o f  r e s o u r c e  
c o n s e r v a t i o n ,  t o  p r e v e n t  e c o n o m i c  d i s t r e s s  a m o n g  
f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  u p o n  t h e m  f o r  a 
l i v e l i h o o d  a n d  t o  p r o m o t e  t h e  e f f i c i e n t  d e v e l o p ­
m e n t  o f  a q u a c u l t u r e  i n  t h e  S t a t e .

S e c t i o n  17 o f  a r t i c l e  V I I I  p r o v i d e s :

L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  
o f  n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  
p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  
s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  b e  s e r v e d  b y  t h e  l a w  
o r  r e g u l a t i o n .

8 . I n  L e w i s  v .  S t a t e , 1 6 1  S . W .  154  ( A r k .  1 9 1 3 ) ,  c h e  
c o u r t  d e s c r i b e d  c h e  h i s t o r y  o f ”j : h e  c o m m o n  u s e  p r i n c i p l e  i n  c h e  
f o l l o w i n g  t e r m s :

[ A ]  I t h o u g h  a t  o n e  t i m e  i n  E n g l a n d  a f t e r  t h e  
N o r m a n  C o n q u e s t  t h e  r i g h t  t o  t a k e  f i s h  a n d  g a m e  
w a s  c l a i m e d  a s  a  r o y a l  p r e r o g a t i v e  t o  t h e  e x c l u -

( f o o t n o t e  c o n t i n u e d )

(fo o tn o te  continued )
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" p u b l i c  t r u s t "  d o c t r i n e 9 " i m p o s e ( s )  u p o n  t h e  s t a t e  a  c r u e t  d u t y  

t o  m a n a g e  t h e  f i s h ,  w i l d l i f e  a n d  w a t e r  r e s o u r c e s  o f  t h e  s t a t e  f o r  

t h e  b e n e f i t  o f  a l l  t h e  p e o p l e . "  O w s i c h e k  v .  S t a t e , 763  P . 2 d  4 8 8 ,  

4 9 5  ( A l a s k a  1 9 8 8 )  ( c i t a t i o n s  o m i t t e d ) ;  s e e  a l g o  M e t l a k a t l a  I n d i a n  

C o m m u n i t y ,  A n n e t t e  I s l a n d  R e s e r v e  v .  E g a n . 3 6 2  P . 2 d  9 0 1 ,  9 0 5

( A l a s k a  1 9 6 1 )  , a f f  * d , 3 6 9  U . S .  4.5 ( 1 9 6 2 ) ;  H e r s c h e r  v .  S t a c a .

P e p * t  o f  C o m m e r c e , 5 6 8  P . 2 d  9 9 6 ,  1 0 0 3  ( A l a s k a  1 9 7 7 ) .

I n  S t a t e  v .  O s t r o s k v . 6 6 7  P . 2 d  1 1 8 4  ( A l a s k a  1 9 8 3 ) ,

r e h * g  d e n i e d , 4 6 8  U . S .  1 2 0 4  ( 1 9 8 4 ) ,  w e  a c c e p t e d  c h e  v i e w  t h a t  t h e  

c o m m o n  u s e  c l a u s e  r e f l e c t s  " a n t i - e x c l u s i o n i s t  v a l u e s . "  I d .  a t  

1 1 9 1 .  T h e r e a f t e r ,  i n  O w s i c h e k  v .  S t a t e . 7 6 3  P . 2 d  488  ( A l a s k a  

1 9 8 8 ) ,  a  c a s e  i n v o l v i n g  a n  e x c l u s i v e  r i g h t  t o  c o n d u c t  g u i d e d  

h u n t i n g  i n  p a r t i c u l a r  a r e a s  o f  w i l d e r n e s s w e  r e i t e r a t e d  t h i s

( f o o t n o t e  c o n t i n u e d )

s i o n  o f  t h e  p e o p l e ,  i t  w a s  r e s t o r e d  t o  t h e m  b y  t h a  
B a r o n s  a t  R u n n y r a e d e  i n  1 2 1 5 ,  a n d  w a s  d e c l a r e d  i n  
t h e  g r e a t  c h a r t e r  w h i c h  t h e y  w r e s t e d  f r o m  K i n g  
J o h n .

T h e s e  r i g h t s *  w e r e  c o n f i r m e d  a n d  e s t a b l i s h e d  
e v e r  t h e r e a f t e r  i r .  E n g l a n d  b y  a c t s  o f  P a r l i a m e n t ,  
a n d  t h e y  h a v e  c o m e  d o w n  t o  u s e  f r o m  t h e  l a w s  o f  
E n g l a n d  a n d  m a y  b e  r e g a r d e d  a s  a c o m m o n  h e r i t a g e  
o f  t h e  E n g l i s h - s p e a k i n g  p e o p l e .

I d . a t  155  ( c i t a t i o n s  o m i t t e d ) .

9 .  T h e  p u b l i c  t r u s t  d o c t r i n e  m a i n t a i n s  t h a t  g o v e r n m e n t  
h o l d s  u n t a k e n  w i l d l i f e  i n  t r u s t  f o r  p u b l i c  u s e ,  " a n d  t h a t  
g o v e r n m e n t  o w e s  a  f i d u c i a r y  d u t y  t o  m a n a g e  s u c h  r e s o u r c e s  f o r  t h e  
c o m m o n  g o o d  o f  t h e  p u b l i c  a s  b e n e f i e i a r y .  S e e  O w s i c h e k  v .  S t a t e ,  
7 6 3  P . 2 d  4 8 8 ,  4 9 3 - 9 5  ( A l a s k a  1 9 8 8 ) .  _



t h e m e  s e a t i n g  t h a t  s e c t i o n  3  i s  f u n d a m e n t a l l y  " a n t i - r a o n o p o l y "  i n  

i t s  t h r u s t .  I d .  a t  4 9 3  ( " B e c a u s e  a n  E G A  [ e x c l u s i v e  g u i d e  a r e a ]

i s  c l e a r l y  a  t y p e  o f  m o n o p o l y  . . . [ l e g i s l a t i v e ]  h i s t o r y

s t r o n g l y  s u g g e s t s  t h a t  t h e  s t a t u t e s  a t  i s s u e  h e r e  a r e  u n c o n s t i t u ­

t i o n a l . " ) .  C r i t i c a l  t o  o u r  h o l d i n g  t h a t  t h e  g u i d e  l i c e n s i n g  

s y s t e m  a t  i s s u e  i n  O w a i c h e k  w a s  u n c o n s t i t u t i o n a l  u n d e r  t h e  c o m m o n  

u s e  c l a u s e  w e r e  t h e  f o l l o w i n g  c h a r a c t e r i s t i c s  o f  t h e  s c h e m e t  i t  

p e r m i t t e d  a  s i n g l e  g u i d e  p e r m a n e n t l y  t o  e x c l u d e  a l l  o t h e r  g u i d e s  

f r o m  l e a d i n g  h u n t s  p r o f e s s i o n a l l y  o n  s p e c i f i c  l a n d s ; i t  f a v o r e d  

e s t a b l i s h e d  g u i d e s  a t  t h e  e x p e n s e  o f  n e w  e n t r a n t s  i n  t h e  g u i d i n g  

m a r k e t ;  i t  c r e a t e d  a s a l a b l e /  p r o p e r t y - l i k e  i n t e r e s t  i n  t h e

l i c e n s e ;  a n d  i t  e s t a b l i s h e d  e x c l u s i v i t y  o f  a n  u n l i m i t e d  d u r a t i o n .  

I d . a t  4 9 6 .

I n  t h e  c a s e  a t  b a r  t h e  c h a l l e n g e d  s u b s i s t e n c e  l a w s

e x h i b i t  n o n e  o f  t h e s e  c h a r a c t e r i s t i c s .  T h a  s t a t e  s u b s i s t e n c e  

l a w s  e s t a b l i s h  a  s u b s i s t e n c e  p r e f e r e n c e ,  n o t  a n  e x c l u s i v e ,  

m o n o p o l i s t i c ,  o r  o t h e r w i s e  c l o s e d  c l a s s .  A n y o n e  m a y  j o i n  

s u b s i s t e n c e  u s e r s  b y  m o v i n g  t o  a s e c t o r  o f  t h e  s t a t e  w h i c h  h a s  

b e e n  d e s i g n a t e d  a s  a  " r u r a l  a r e a . "  F u r t h e r ,  t h e s e  l a w s  d o  n o t  

e s t a b l i s h  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a s  a n  e x c l u s i v e  u s e ,  

e v e n  i n  r u r a l  a r e a s ,  e x c e p t  d u r i n g  p e r i o d s  o f  e x t r e m e  r e s o u r c e  

s c a r c i t y . 1 0  I n  r e g a r d  t o  t h i s  i j s u e  I  t h i n k  t h e  c o u r t ' s  r e l i a n c e

1 0 .  A l a s k a  S t a t u t e  1 6 . 0 5 . 2 5 8 ( c )  a u t h o r i z e s  c o m p l e t e  

( f o o t n o t e  c o n t i n u e d )



o n  O w s i c h e k  A n d  O s t r o s k v  i s  m i s p l a c e d .  B o t h  O w s i c h e k  a n d  

O a t r o s k y  e m p h a s i z e  t h a t  t h e  p r i m a c y  t h r u s t  o f  a r t i c l e  V I I I  i s  

a n t i - e x c l u s i o n i a t  o r  a n t i - m o n o p o l i s t i c ,  n o t  a n t i - p r o f e r e n t i a l .

I  d o  n o t  r e a d  t h e  s t a t u t e s  i n  q u e s t i o n  a s  p r o v i d i n g  

t h a t  e l i g i b i l i t y  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  u s e s  i s  d e t e r m i n e d  

s o l e l y  w i t h  r e f e r e n c e  t o  w h e r e  a n  i n d i v i d u a l  l i v e s .  T h a t  i s  n o t  

t h e  c a s e .  T h e  s u b s i s t e n c e  l a w s  a t  i s s u e  h e r e  a r e  i m p l e m e n t e d  b y  

r a u l t i - f a c t o r a l  r e g u l a t i o n s  w h . \ c h  f o c u s  n o t  o n l y  o n  p l a c e  o f  

r e s i d e n c e ,  b u t  a l s o  u p o n  p a r t i c u l a r  s t o c k s  a n d  p o p u l a t i o n s  o f  

f i s h  a n d  g a m e ,  a n d  p a r t i c u l a r  p a t t e r n s  o f  s u b s i s t e n c e  u s a g e . 1 1  

M o r e o v e r ,  i n d i v i d u a l  c h a r a c t e r i s t i c s  a r e  a l w a y s  c o n s i d e r e d  u n d e r  

t h e  s t a t e  s u b s i s t e n c e  l a w  d u r i n g  l e a n  p e r i o d s  w h e n  i t  b e c o m e s  

n e c e s s a r y  t o  r e s t r i c t  e v e n  c e r t a i n  s u b s i s t e n c e  u s e s .  I n  t h o s e  

p e r i o d s ,  t h e  d e t e r m i n a t i o n  a s  t o  w h i c h  i n d i v i d u a l s  a m o n g '  t h o s e  

n o r m a l l y  e l i g i b l e  f o r  a s u b s i s t e n c e  p e r m i t  m ay  c o n t i n u e  

h a r v e s t i n g  i s  m a d e  o n  t h e  b a s i s  o f  a n  a n a l y s i s  o f  i n d i v i d u a l s '  

c h a r a c t e r i s t i c s  u n d e r  t h e  f o l l o w i n g  c r i t e r i a :  ( 1 ) c u s t o m a r y  a n d

( f o o t n o t e  c o n t i n u e d )

p r o h i b i t i o n  o f  n o n - s u b s i s t e n c e  u s e s  d u r i n g  p e r i o d s  o f  f a m i n e  w h e n  

t h e  s t a t e ' s  t o t a l  h a r v e s t  i s  i n s u f f i c i e n t  t o  s u p p o r t  e v e n  n o r m a l  
s u b s i s t e n c e  u s e s .

1 1 .  S u b s i s t e n c e  u s e s  m u s t  b e  " c u s t o m a r y  a n d  
t r a d i t i o n a l "  u s e s  a s  d e t e r m i n e ^ ,  b y  t h e  s e p a r a t e  B o a r d s  a f t e r  
e v a l u a t i o n  o f  a p a r t i c u l a r  f i s h  o r  g a m e  s t o c k  i n  L i g h t  o f  e i g h t  
c r i t e r i a .  5 A A C  9 9 . 0 1 0 ( b ) .  T h e s e  e i g h t  c r i t e r i a  i n c l u d e  
e x a m i n a t i o n  c f  i n d i v i d u a l  p o p u l a t i o n s '  p a t t e r n s  o f  u s e ,  m e t h o d s  
a n d  e f f i c i e n c y  o f  u a a ,  c o n s is te n c y  o f  u s e ,  a n d  m e t h o d s  o f  f o o d  
s t o r a g e ,  a s  w e l l  a s  t h e  n e x u s  b e t w e e n  t h e  a s s e r t e d  s u b s i s t e n c e  
u s e  a n d  t h a  m a i n t e n a n c e  o f  i n d i v i d u a l s '  c u l t u r a l  h e r i t a g e .  I d .



d i r e c t  d e p e n d e n c e  o n  t h a  r e s o u r c e  a s  t h a  m a i n s t a y  o f  l i v e l i h o o d ?

( 2 )  l o c a l  r e s i d e n c e ?  a n d  ( 3 )  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

r e s o u r c e s .  A S  1 6 . 0 5 . 2 5 9 ( c ) .

T h a  c o u r t ' 3  i n t e r p r e t a t i o n  o f  t h e  c o m m o n  u s a  c l a u s e  

w o u l d  p r o h i b i t  t h e  l e g i s l a t u r e  f r o m  m a k i n g  a n y  d i f f e r e n t i a l  a l l o ­

c a t i o n  o f  n a t u r a l  r e s o u r c e s  w h a t s o e v e r ,  a n  o u t c o m e  p r e c l u d e d  b y  

o u r  h o l d i n g  i n  K e n a i  P e n i n s u l a , 628  P . 2 d  8 9 7  ( A l a s k a  1 9 8 1 )  a n d  

t h e  l a n g u a g e  o f  a r t i c l e  V I I I ,  s e c t i o n  4 ,  w h i c h  e x p l i c i t l y  p r o ­

v i d e s  f o r  " p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . "  I n  K e n a i , we  h e l d  

t h a t  " ( w l h i l e  s e c t i o n  15 d o e s  p r o h i b i t  g r a n t i n g  m o n o p o l y  f i s h i n g  

r i g h t s ,  t h a t  s e c t i o n  w a s  n o t  m e a n t  t o  p r o h i b i t  d i f f e r e n t i a l  

t r e a t m e n t  o f  s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l ,  s p o r t ,  a n d  

s u b s i s t e n c e  f i s h e r m a n . "  698  P . 2 d  a t  9 0 4  ( e m p h a s i s  a d d e d ) .

M o r e o v e r ,  i t  i s  a x i o m a t i c  t h a t r  t h e  p r o v i s i o n s  o f  

a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  i n t e r p r e t e d  s o  

a s  t o  a v o i d  i n t e r n a l  c o n t r a d i c t i o n s .  A b r a m s  v .  S t a t e , 534  P . 2d 

9 1 ,  95 ( A l a s k a  1 9 7 5 )  ( " I t  i s  a n  u n d i s p u t e d  m a x i m  o f

c o n s t i t u t i o n a l  c o n s t r u c t i o n  t h a t  t h e  d i f f e r e n t  p r o v i s i o n s  o f  t h e  

d o c u m e n t  s h a l l  b e  r e a d  s o  a s  t o  a v o i d  c o n f l i c t  w h e n e v e r  

p o s s i b l e " ) ;  P a r k  v .  S t a t e , 5 2 8  P . 2 d  7 8 5  , 7 8 6 - 8 7  ( A l a s k a  1 9 7 4 )  

( " I t  i s  a  w e l l  a c c e p t e d  p r i n c i p l e  o f  j u d i c i a l  c o n s t r u c t i o n  t h a t ,  

w h e n e v e r  r e a s o n a b l y  p o s s i b l e ,  e v e r y  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n  

s h o u l d  b e  g i v e n  m e a n i n g  a n d  e f f e c t , ,  a n d  r e l a t e d  p r o v i s i o n s  s h o u l d  

b e  h a r m o n i z e d . " ) .  I n  m y  v i e w  t h e  ' c o u r t ' s  r e a d i n g ,  o f  a r t i c l e  

V I I I ,  s e c t i o n  3 a s  p r o h i b i t i n g  p re fe re n c e s  a m o n g  b e n e f i c i a l  u s e s



o f  M a s k * ' a  r e s o u r c e s  p l a i n l y  c o n f l i c t !  w i t h  a r t i c l e  V I I I ,  

s e c t i o n  4 .  T h a t  s e c t i o n  p r o v i d e s ,  i n  f u l l :

F i s h ,  f o r e s t s ,  w i l d l i f e ,  g r a s s l a n d ! ,  a n d  a l l  
o t h e r  r e p l e n i i h i b l e  r e s o u r c e s  b e l o n g i n g  t o  
t h e  S t a t e  s h a l l  b e  u t i l i z e d ,  d e v e l o p e d ,  a n d  
m a i n t a i n e d  o n  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  
s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b e n e f i c i a l ,  u s e s .

( E m p h a s i s  a d d e d . )  T h e  i n t e n t  o f  s e c t i o n  4 i s  t h a t  p e r s o n s

s i t u a t e d  d i f f e r e n t l y  c a n  b e  t r e a t e d  d i f f e r e n t l y  a n d  t h a t  s o m e

u s e r s  o f  a  r e s o u r c e  ,.iay l e g i t i m a t e l y  b e  g i v e n  p r e f e r e n c e  o v e r

o t h e r s .

I n  b r i e f ,  t h e  c o m m o n  u s e  c l a u s e  c o n s t i t u t i o n a l i z e d  t h e  

d o c t r i n e  t h a t  w i l d  f i s h  a n d  g a m e  a r e  h e l d  i n  t r u s t  b y  t h e  s t a t e  

f o r  t h e  b e n e f i t  o f  t h e  p u b l i c  a s  a w h o l e ,  r a t h e r  t h a n  b y  t h e  

s o v e r e i g n  i n  e x c l u s i v e  p o s s e s s i o n .  T h a t  p r i n c i p l e  i s  c o n s i s t e n t  

w i t h  t h e  v i e w  t h a t  t h e  s o v e r e i g n  s t a t e  m a y  m a n a g e  w i l d l i f e  f o r  

t h e  c o m m o n  g o o d ,  i n c l u d i n g  c e r t a i n  b e n e f i c i a l  p r e f e r e n c e s .  T h u s  

I  c o n c l u d e  t h a t  t h e  c h a l l e n g e d  s u b s i s t e n c e  l a w s  d o  n o t  o f f e n d  t h e  

a n t i - m o n o p o l i s t i c ,  a n t i - e x c l u s i o n i s t  v a l u e s  u n d e r p i n n i n g  t h e  

p u b l i c  t r u s t  a n d  c o m m o n  u s e  d o c t r i n e s  e m b o d i e d  i n  s e c t i o n  3 o f  

a r t i c l e  V I I I  o f  A l a s k a ' s  c o n s t i t u t i o n .

B .  S e c t i o n  1 5 :  t h e  " V o  E x c l u s i v e  R i c h t "  C l a u s e .

I  a l s o  d i s a g r e e  w i t h  t h e  c o u r t ' s  h o l d i n g  t h a t  c h e  s t a t e  

s u b s i s t e n c e  l a w  v i o l a t e s  a r t i c l e  V I I I ,  s e c t i o n  15 ( t h e  “ n o  

e x c l u s i v e  r i g h t "  c l a u s a ) .



T h e  c o u r t  r e l i e s  f o r  i t *  i n t e r p r e t a t i o n  o f  t h e  n o  

e x c l u s i v e  r i g h t  c l a u s e  u p o n  H v n e s  v .  G r i m e s  P a c k i n g  C c . , 3 3 7  U . S .

8 6  ( 1 9 4 9 ) ,  a  c a s e  i n  w h i c h  t h e  U n i t e d  S t a t e s  S u p r e m o  C o u r t  i n t e r ­

p r e t e d  t h e  f e d e r a l  l e g i s l a t i o n  w h i c h  g o v e r n e d  A l e s h a ' s  f i s h e r i e s  

b e f o r e  s t a t e h o o d ,  f o r m e r  48 U . S . C .  S S  2 2 0 - 2 2 4  ( 1 9 4 1 )  ( h e r e i n a f t e r  

" T h e  W h i t e  A c t " ) . T h e  W h i t e  A c t  d i d  i n c l u d e  l a n g u a g e  s e e e i n g l y  

p r o h i b i t i v e  o f  t h e  h i n d  o f  g e o g r a p h i c  d i s t i n c t i o n  a t  i s s u e  h e r e .  

S e c t i o n  1 o f  t h e  W h i t e  A c t  p r o v i d e s ,  i n  r e l e v a n t  p a r t :

[ N ] o  e x c l u s i v e  o r  s e v e r a l  r i g h t  o f  f i s h e r y  
s h a l l  b e  g r a n t e d  . . . n o r  s h a l l  a n y  c i t i z e n  
o f  t h e  U n i t e d  S t a t e s  b e  d e n i e d  t h e  r i g h t  t o  
t a h e ,  p r e p a r e ,  c u r e ,  o r  p r e s e r v e  f i s h  o r  
s h e l l f i s h  i n  a n v  a r e a  o f  t h e  w a t e r e  o f  A l a s k a  
w h e r e  f i s h i n g  i s  p e r m i t t e d  b y  t h e  S e c r e t a r y  
o f  t h e  C o m m e r c e .

A c t  o f  J u n e  6 , 1 9 2 4 ,  C h .  2 7 2 ,  S  1# 43 s t a t .  4 6 4  ( e m p h a s i s  a d d e d ) .

O n  t h e  o t h e r  h a n d ,  I  d i s a g r e e  w i t h  t h e  c o u r t ' s  v i e w  t h a t  i n s o f a r

a s  t h e  W h i t e  A c t  w a s  e x p r e s s l y  a n t i - g e o g r a p h i c ,  s e c t i o n  15 s h o u l d

b e  g i v e n  a  s i m i l a r  c o n s t r u c t i o n .  F o r  i n  my o p i n i o n  H y n e s  i s

d i s t i n g u i s h a b l e  i n  s e v e r a l  i m p o r t a n t  r e s p e c t s .

F i r s t ,  H y n e s  d i d  n o t  i n v o l v e  a n  a l l o c a t i o n  o f  f i s h  a n d  

g a m e  o n  t h e  b a s i s  o f  r e s i d e n c e ;  r a t h e r ,  t h e  e x e m p t i o n  a t  i s s u e  

t h e r e  a p p l i e d  o n l y  t o  f i s h ,  a n d  w a s  p r e d i c a t e d  u p o n  t h e  u s e r s '  

s t a t u s  a s  I n d i a n s ,  n o t  t h e i r  p l a c e  o f  r e s i d e n c e .  337  U . S .  a t  

8 9 - 9 7 .  S e c o n d ,  H y n e s  i n v o l v e d  a n  e x c l u s i v e  r i g h t  o f  a c c e s s  w h i c h  

h a d  b e e n  m a d e  a v a i l a b l e  o n l y  t o j t  c l o s e d  c l a s s  o f  f i s h e r m e n .  A c  

i s s u e  i n  H v n e s  w a s  a r e g u l a t i o n  o f  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  

c o m p l e t e l y  p r o h i b i t i n g  c o m m e r c i a l  s a l m o n  f i s h i n g  i n  a l l  w a t e r s .



w i t h i n  3 , 0 0 0  f e e t  o f  t h e  s h o r e s  o f  t h a  K a r l u k  r e s e r v a t i o n ,  b u t  

e x e m p t i n g  N a t i v e  f i s h e r m e n  f r o m  t h i s  o t h e r w i s e  c o m p r e h e n s i v e  b a n .  

I d . T h e r e  f o r a ,  H v n e s , l i k e  O w s i c h e k , i s  d i s t i n g u i s h a b l e  f r o m  t h e  

c l a s s i f i c a t i o n  s c h e m e  a t  i s s u e  i n  t h e  p r e s e n t  c a s e ,  s i n c e  i n  t h e  

c a s e  a t  b a r  o n e  m a y  b e c o m e  e l i g i b l e  f o r  s u b s i s t e n c e  p e r m i t s  b y  

m o v i n g  i n t o  a r u r a l  a r e a .  F i n a l l y ,  a s  n o t e d  p r e v i o u s l y ,  b o t h  

a r t i c l e  V I I I ,  s e c t i o n  4 a n d  K e n a i  F i s h e r m e n  e s t a b l i s h  t h a t  

s e c t i o n  13 c a n n o t  b e  r e a d  t o  p r o h i b i t  d i f f e r e n t i a l  t re a tm e n t o f  

s u c h  d i v e r s e  u s e r  g r o u p s  a s  c o m m e r c i a l ,  s p o r t ,  a n d  s u b s i s t e n c e  

u s e r s .

C .  S e c t i o n  1 7 :  t h e  " F a u a l  A p p l i c a t i o n ” C l a u s e .

A l t h o u g h  s e c t i o n  17  ( t h e  " e q u a l  a p p l i c a t i o n  c l a u s e " )  i s  

a  c o m p o n e n t  o f  a r t i c l e  V I I I ,  i t  i s  e s s e n t i a l l y ,  a s  t h e  c o u r t  

s t a t e s ,  a  " ' m o r e  s t r i n g e n t  . . . • e q u a l  p r o t e c t i o n  c l a u s e  ( f o r ]  

. . . c a s e s  i n v o l v i n g  n a t u r a l  r e s o u r c e s . " I  w i l l  a d d r e s s  t h e s e  

i s s u e s  t o g e t h e r .

3 3 4 0



I I .  D O  T U B  1 9 8 6  S T A T E  S U B S I S T E N C E  L A W S  V I O L A T E  A R T I C L E  V I I I .
S E C T I O N  17 O R  T H E  E Q U A L  P R O T E C T I O N  C L A U S E  O F  T H E  A L A S K A
C O N S T I T U T I O N  ( A R T I C L E  I ,  S E C T I O N  1 ) ?

« •
T h e  c o u r t  h o l d s  t h a  s t a t e  s u b s i s t e n c e  l a w s  u n c o n s t i t u ­

t i o n a l  o n  e q u a l  p r o t e c t i o n  g r o u n d s , 1 2

A l t h o u g h  t h i s  c o u r t  h a s  n o t  y e t  a d d r e s s e d  t h e  i s s u e

w h e t h e r  e q u a l  a c c e s s  t o  f i s h  a n d  g a m e  i s  a  f u n d a m e n t a l  r i g h t ,  we

h a v e  h e l d  t h a t  c o m m e r c i a l  f i s h i n g  i s  n o t  f u n d a m e n t a l .  C o m m e r c i a l  

F i s h e r i e s  E n t r v  C o m m ' n  v. A o o k c d a k , 6 0 6  P .  2 d  1 2 5 5  , 1 2 6 2  ( A l a s k a  

1 9 8 0 ) .  O t h e r  c o u r t s  h a v e  c o n c l u d e d  t h a t  r e c r e a t i o n a l  h u n t i n g  i s  

n o t  a  f u n d a m e n t a l  r i g h t .  S e e , e . g . , B a l d w i n  v .  M o n t a n a  F i s h  a n d  

G a m e  C o m m ' n , 4 3 6  U . S .  371  ( 1 9 7 8 )  ( e l k  h u n t i n g  b y  n o n - r e s i d e n t s

n o t  f u n d a m e n t a l ) ;  ( J t a h  P u b l i c  E m p l o y e e s  A s s ' n  v .  S t a t e , 6 1 0  P. 2 d  

1 2 7 2  ( U t a h  1 9 8 0 )  ( e n t r y  i n  b i g  g a m e  - p e r m i t  d r a w i n g  n o t  

f u n d a m e n t a l )  . S e e  a l s o  H e r s c h e r  v .  S t a t e ,  D e p a r t m e n t  o f  

C o m m e r c e ,  5 6 8  P . 2 d  9 9 6 ,  1 0 0 3 ,  1 0 0 6  ( A l a s k a  1 9 7 7 ) .

I n  my v i e w ,  t h e  i n t e r e s t  a t  s t a k e ,  i . e . ,  t h e  r i g h t  t o  

p a r t i c i p a t e  i n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g ,  i s  n o t  a f u n d a ­

m e n t a l  r i g h t .  M a x i m u m  s c r u t i n y  i s  r e s e r v e d  f o r  f u n d a m e n t a l

1 2 .  T h e  m a j o r i t y  o p i n i o n  e m p l o y s  a r t i c l e  V I I I  s e c t i o n  
17 a n d  t h e  c o n c u r r i n g  o p i n i o n  o f  J u s t i c e  M c o r e  u s e s  a r t i c l e  I  
s e c t i o n  1 .  A s  J u s t i c e  M o o r e  p o i n t s  o u t ,  t h e  m e t h o d  o f  a n a l y s i s  
i n  e i t h e r  c a s e  i s  t h e  s a m e .  B e c a u s e  A l a s k a ' s  e q u a l  p r o t e c t i o n  
s t a n d a r d s  a r e  m o r e  s t r i n g e n t  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n a l  
s t a n d a r d ,  a n y  s t a t u t e  w h i c h  p a s s e s  m u s t e r  u n d e r  A l a s k a n  l a w  w i l l  
a l s o  s u r v i v e  t h e  e q u a l  p r o t e c t i o n  ^ c l a u s e  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  H e r r i c k ' s  A e r o - A a u a  R e p a i r  v. D e p a r t m e n t  o f  
T r a n s p o r t a t i o n , 7 5 4  P . 2 d ” l l i l ,  U U  ( A l a s k a  1 9 8 8 ) . *  T h e r e f o r e ,  
d i s c u s s i o n  o i  t h e  f e d e r a l  s t a n d a r d  i s  o m i t t e d .
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G i v e n  w h e t  I  p e r c e i v e  t o  b e  t h e  a p p r o p r i a t e  c h a r a c t e r i z a t i o n  o f
*•*%

t h e  i n t e r a c t  i n v o l v e d ,  t h e  s t a t e  m u s t  d e m o n s t r a t e  t h e  e x i s t e n c e  

o f  a s u b s t a n t i a l  r e l a t i o n s h i p  b e t w e e n  t h e  m e a n s  u t i l i z e d  b y  t h e  

l e g i s l a t i o n  a n d  t h e  l e g i t i m a t e  g o v e r n m e n t a l  e n d s  s o u g h t  t o  be.  

a c h i e v e d  t h e r e b y .

S i n c e  I  am o f  t h e  v i e w  t h a t  s t r i c t  s c r u t i n y  i s  

i n a p p l i c a b l e ,  I  c o n c l u d e  t h a t  t h e  q u e s t i o n e d  l e g i s l a t i o n  d o e s  n o t  

v i o l a t e  t h e  A l a s k a  C o n s t i t u t i o n ' s  e q u a l  p r o t e c t i o n  c l a u s e .  T h e  

c h a l l e n g e d  s u b s i s t e n c e  l a w s  a r e  f a i r l y  a n d  s u b s t a n t i a l l y  r e l a t e d  

t o  t h e  i m p o r t a n t  g o v e r n m e n t a l  g o a l  o f  p r o t e c t i n g  t h e  h e a l t h  a n d  

w e l f a r e  o f  t h e  s t a t e ' s  s u b s i s t e n c e  u s e r s ,  a  g o a l  a d m i t t e d l y  

w i t h i n  t h e  s t a t e ' s  p o l i c e  p o w e r s  t o  p u r s u e . ^

r ig h ts  and suspect c la s s i f i c a t io n s ,  o s tro sk v , 667 p .2d a t 1192.

1 3 .  A s  m e n t i o n e d  p r e v i o u s l y ,  m  e n a c t i n g  t h e  s t a t e  
s u b s i s t e n c e  l a w s ,  t h e  A l a s k a  l e g i s l a t u r e  e x p l i c i t l y  f o u n d  t h a t  
" t h e  g e n e r a l  h e a l t h  a n d  w e l f a r e  o f  t h e s e  c i t i z e n s  i s  
s i g n i f i c a n t l y  t i e d  t o  t h e i r  p a r t i c i p a t i o n  i n  f s u b s i s t e n c e )  
a c t i v i t i e s . "  1 9 8 5  H o u s e  J o u r n a l  1 2 4 6 .  I n  a s i m i l a r  v e i n  t h i s  
c o u r t  s a i d  i n  S t a t e  v .  T a n a n a  V a l l e y  S p o r t s m e n ' s  A s s ' n , 533  P . 2d
8 5 4 ,  8 5 9  n .  18 / A l a s k a  “i $ + 8 )1  *  "

. . . F o r  h u n d r e d s  o f  y e a r s ,  m a n y  o f  t h e  N a t i v e
p e o p l e  o f  A l a s k a  d e p e n d e d  o n  h u n t i n g  t o  o b t a i n  t h e
n e c a c s i t i e s  o f  l i f e .  T o  t h i s  d a y ,  d e s p i t e  i n c u r ­
s i o n s  b y  t h o s e  o f  d i f f e r e n t  c u l t u r e s ,  m a n y  A l a s k a  
E s k i m o s ,  I n d i a n s  a n d  A l e u t s  e k e  c u t  a  l i v e l i h o o d  
b y  r e l i a n c e  o n  f i s h  a n d  g a m e .  . . . N o t  o n l y  i s  
t h e  g a m e  o f  p r i m e  i m p o r t a n c e  i n  f u r n i s h i n g  t h e  
b a r e  n e c e s s i t i e s  o f  l i f e ,  b u t  s u b s i s t e n c e  h u n t i n g  
i s  a t  t h e  c o r e  o f  t h e  c u l t u r a l  t r a d i t i o n  o f  m any  
o f  t h e s e  p e o p l e .  . . .



I m p l i c i t  i n  my v i e w  t h a t  t h i s  l e g i s l a t i o n  i s  n o t

v i o l a t i v e  o f  e q u a l  p r o t e c t i o n  i s  t h e  f u r t h e r  c o n c l u s i o n  t h a t  t h e  

s u b s i s t e n c e  c l a s s i f i c a t i o n  f o r m u l a t e d  t o  f u l f i l l  t h i s  c o n c e d e d l y  

l e g i t i m a t e  l e g i s l a t i v e  p u r p o s e  i s  n o t  c o n s t i t u t i o n a l l y  i n f i r m .  

A s  w e  s a i d  i n  A p o k e d a k , 606  P . 2 d  a t  1 2 6 7 i

[ I n d i v i d u a l  c a s e s  w i l l  a r i s e  i n  w h i c h  t h o s e  
b a r r e d  m a y  b e  a b l e  t o  s h o w  e x t r e m e  h a r d s h i p .  
T h e  l e g i s l a t u r e  i n  i t s  w i s d o m  c o u l d  
c o n c e i v a b l y  h a v e  b e t t e r  p r o v i d e d  f o r  s u c h  
i n s t a n c e s . "  B u t  e q u a l  p r o t e c t i o n #  e v e n  u n d e r  
A l a s k a ' s  s t r i c t e r  s t a n d a r d ,  d o e s  n o t  d e m a n d  
p e r f e c t i o n  i n  c l a s s i f i c a t i o n .  I f  i t  d i d ,  
t h e r e  w o u l d  b e  f e w  l a w s  e s t a b l i s h i n g  
c l a s s i f i c a t i o n s  t h a t  w o u l d  s u s t a i n  a n  e q u a l  
p r o t e c t i o n  c h a l l e n g e .

T h e  s u b s i s t e n c e  l e g i s l a t i o n  i n  q u e s t i o n  h e r e  e f f e c t i v e l y  c a p t u r e s

w i t h i n  i t s  a m b i t  t h e  t h o u s a n d s  o f  s u b s i s t e n c e  u s e r s  r e s i d i n g  i n

A l a s k a ' s  n u m e r o u s  r u r a l  v i l l a g e s .  I n  s h o r t ,  I  w o u l d  h o l d  t h a t  

t h e  s u b s i s t e n c e  l a w s '  f i t  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  e q u a l  

p r o t e c t i o n  u n d e r  b o t h  a r t i c l e  I ,  s e c t i o n  1 ,  a n d  a r t i c l e  v i i l ,  

s e c t i o n  17  o f  t h e  A l a s k a  C o n s t i t u t i o n .

/  - ^
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D E P A I l T M f i N T  O F  F I S H  A N D  U A M E

OFFICE OF THE COMMISSIONER

STEVE C O W P E R; G O V E R N O R

P.O. BOX 3-2000
JUNEAU, ALASKA 99802-2000
PHONE: (907) 465-4100

J a n u a r y  1 6 ,  1 9 S 0

T h e  H o n o r a b l e  B e t t y e  M. F a h r e n k a m p  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

B y  n o w  I  am s u r e  y o u  a r e  a w a r e  o f  t h e  A l a s k a  s u p r e m e  c o u r t  d e c i s i o n  
i n  M c D o w e l l  v .  S t a t e  r u l i n g  t h a t  t h e  r u r a l  r e s i d e n c y  r e q u i r e m e n t  
u n d e r  t h e  s t a t e ' s  e x i s t i n g  s u b s i s t e n c e  l a w  v i o l a t e s  t h e  A l a s k a  
C o n s t i t u t i o n .

I  am s u r e  t h a t  y o u  h a v e  b e e n  r e c e i v i n g  n u m e r o u s  c a l l s  f r o m  
c o n s t i t u e n t s  w h o  a r e  c o n c e r n e d  a b o u t  w h a t  t h i s  c o u r t  d e c i s i o n  
a c t u a l l y  m e a n s .  F o r  t h a t  r e a s o n ,  I  am p r o v i d i n g  y o u  a  p a c k e t  o f  
i n f o r m a t i o n  f o r  y o u r  i m m e d i a t e  u s e .  T h e  D e p a r t m e n t  o f  L a w  i s  s t i l l  
r e v i e w i n g  t h e  d e c i s i o n — i t  i s  r a t h e r  l e n g t h y  a n d  l e a v e s  o p e n  a 
n u m b e r  o f  q u e s t i o n s  r e g a r d i n g  c u r r e n t  a n d  f u t u r e  m a n a g e m e n t  o f  o u r  
f i s h  a n d  w i l d l i f e  r e s o u r c e s .  We h a v e  a s k e d  f o r  a  s t a y  u n t i l  J u l y  1 
w i t h  r e s p e c t  t o  e x i s t i n g  h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  t o  a l l o w  
f o r  a n  o r d e r l y  t r a n s i t i o n  i n  m a n a g e m e n t .  I n  a n y  e v e n t ,  t h e  c a s e  
h a s  b e e n  s e n t  b a c k  t o  t h e  s t a t e  s u p e r i o r  c o u r t  f o r  f u r t h e r  a c t i o n ,  
a n d  w e  w i l l  b e  w o r k i n g  w i t h  t h e  c o u r t  t o  d e t e r m i n e  h o w  b e s t  t o  
p r o c e e d .

O f  c o u r s e ,  e v e r y o n e  i s  a s k i n g  w h a t  t h i s  m e a n s  f o r  t h e  a c t u a l  
s u b s i s t e n c e  p r i o r i t y  l a w  a n d  t h e  n e e d  t o  b e  c o n s i s t e n t  w i t h  f e d e r a l  
l a w  i n  o r d e r  t o  r e t a i n  s t a t e  m a n a g e m e n t  o f  f i s h  a n d  g a m e  o n  f e d e r a l  
l a n d s .  T h e  a d m i n i s t r a t i o n  w i l l  b e  c o n s u l t i n g  w i t h  a t t o r n e y s ,  f i s h  
a n d  w i l d l i f e  m a n a g e r s ,  a n d  o t h e r  i n t e r e s t e d  a n d  a f f e c t e d  p a r t i e s  
a r o u n d  t h e  s t a t e  b e f o r e  m a k i n g  a n y  f i n a l  d e c i s i o n  o n  w h a t  i s  t h e  
b e s t  c o u r s e  o f  a c t i o n .

I n  t h e  m e a n t i m e ,  f o r  y o u r  i n f o r m a t i o n  I  h a v e  e n c l o s e d :

*  A  c h r o n o l o g y  o f  t h e  s t a t e ' s  s u b s i s t e n c e  l a w .

*  A n  i n f o r m a t i o n  s h e e t  d e t a i l i n g  t h e  r e s u l t s  o f  t h e  c o u r t ' s  
d e c i s i o n .
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A l a s k a  S t a t e  L e g i s l a t o r s - 2 - J a n u a r y  16, 1 9 9 0

*  A  c o p y  o f  T i t l e  V I I I  o f  A N I L C A .

*  A  c o p y  o f  t h e  s t a t e ' s  s u b s i s t e n c e  la v/ .

We v / i l l  b e  k e e p i n g  t h e  L e g i s l a t u r e  a p p r i s e d  o f  f u r t h e r  d e v e l o p m e n t s  
o n  t h i s  i s s u e .  I f  y o u  n e e d  f u r t h e r  i n f o r m a t i o n ,  d o  n o t  h e s i t a t e  
t o  c o n t a c t  M o l l y  M c C a m m o n  a t  4 6 5 - 4 1 0 0 .

S i

D o
C o m m i s s i o n e r

E n c l o s u r e s



CHRONOLOGY OF THE STATE'S SUBSISTENCE LAW

1 9 7 8  S T A T E ' S  F I R S T  S U B S I S T E N C E  L A W :  T h e  s t a t e  p a s s e s  i t s
f i r s t  s u b s i s t e n c e  l a w  w h i c h ,  o n c e  s u s t a i n e d  y i e l d  h a s  b e e n  e n s u r e d ,  
r e q u i r e s  t h a t  s u b s i s t e n c e  u s e s  b e  a l l o w e d ,  w i t h  a p r i o r i t y  i f  
n e c e s s a r y .  T h e  l a w  d e f i n e s  s u b s i s t e n c e  u s e s  a s  " c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s "  o f  f i s h  a n d  g a m e  f o r  s p e c i f i c  p u r p o s e s  s u c h  a s  
f o o d .

1 9 8 0  A N I L C A :  C o n g r e s s  p a s s e s  t h e  A l a s k a  N a t i o n a l  I n t e r e s t
L a n d s  C o n s e r v a t i o n  A c t ,  c r e a t i n g  1 0 4  m i l l i o n  a c r e s  o f  n e w  n a t i o n a l  
p a r k s ,  p r e s e r v e s  a n d  w i l d l i f e  r e f u g e s .  T i t l e  V I I I  o f  t h a t  a c t  
m a n d a t e s  t h a t  t h e  s t a t e  m a i n t a i n  a s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  
p r e f e r e n c e  f o r  r u r a l  r e s i d e n t s ,  o r  f o r f e i t  m a n a g e m e n t  o f  t h e s e  
s u b s i s t e n c e  u s e s  o n  p u b l i c  l a n d s .  I f  t h e  s t a t e  f a i l s  t o  p r o t e c t  
s u b s i s t e n c e  a s  d e s c r i b e d  i n  A N I L C A ,  t h e  a c t  s t i p u l a t e s  t h a t  t h e  
f e d e r a l  g o v e r n m e n t  w i l l  t a k e  o v e r  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
o n  t h e  t w o - t h i r d s  o f  t h e  s t a t e  t h a t  i s  f e d e r a l  l a n d .

1 9 8 2  C O N S I S T E N C Y :  T h e  j o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e
a d o p t  a  r e g u l a t i o n  s p e c i f y i n g  t h a t  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  
a r e  r u r a l  u s e s ,  a n d  t h e  D e p a r t m e n t  o f  I n t e r i o r  c e r t i f i e s  t h e  
s t a t e ' s  c o n s i s t e n c y  w i t h  A N I L C A .

1 9 8 2  R E P E A L  I N I T I A T I V E :  A  s t a t e w i d e  e f f o r t  t o  r e p e a l  t h e
s u b s i s t e n c e  l a w  f a i l s  b y  a  l a r g e  m a r g i n  a t  t h e  p o l l s .

1 9 8 3  S U B S I S T E N C E  S U I T :  S e v e r a l  A l a s k a n s  f i l e  s u i t  a g a i n s t
t h e  s t a t e  s u b s i s t e n c e  la v/ .  I n  M c D o w e l l  v .  S t a t e , t h e y  a r g u e  t h a t  
t h e  l a w  d e n i e s  s u b s i s t e n c e  p r i v i l e g e s  t o  s o m e  u r b a n  r e s i d e n t s  w h o  
h a v e  l o n g  d e p e n d e d  o n  f i s h  a n d  w i l d l i f e  r e s o u r c e s ,  w h i l e  g r a n t i n g  
t h o s e  p r i v i l e g e s  t o  s o m e  r u r a l  r e s i d e n t s  w h o  d o  n o t  n e e d  i t ,  a n d  
f o r  t h a t  r e a s o n  t h e  l a w  i s  u n c o n s t i t u t i o n a l .

1 9 8 5  M A D I S O N  D E C I S I O N :  T h e  A l a s k a  s u p r e m e  c o u r c ,  i n  t h e
M a d i s o n  d e c i s i o n ,  r u l e s  t h a t  s t a t e  r e g u l a t i o n s  l i m i t i n g  s u b s i s t e n c e  
t o  r u r a l  r e s i d e n t s  a r e  n o t  c o n s i s t e n t  w i t h  t h e  s t a t e ' s  1 9 7 8  
s u b s i s t e n c e  l a w .  T h e  I n t e r i o r  D e p a r t m e n t  n o t i f i e s  t h e  s t a t e  t h a t  
t h e  M a d i s o n  d e c i s i o n  v i o l a t e s  t h e  p r o v i s i o n s  o f  A N I L C A  a n d  
t h r e a t e n s  t a k e o v e r  o f  f i s h  a n d  w i l d l i f e  m a n a g e m e n t  o n  p u b l i c  l a n d s  
u n l e s s  t h e  s t a t e  c o m e s  u p  w i t h  a  n e w  s u b s i s t e n c e  l a w ,  i n c o r p o r a t i n g  
t h e  r u r a l  l i m i t a t i o n .

1 9 8 6  NEW  S U B S I S T E N C E  L A W :  T h e  A l a s k a  L e g i s l a t u r e  e n a c t s  a  n e w
l a w  l i m i t i n g  s u b s i s t e n c e  t o  r u r a l  r e s i d e n t s .  I n  s t a t e  s u p e r i o r  
c o u r t ,  t h e  M c D o w e l l  s u i t  i s  a m e n d e d  t o  c h a l l e n g e  t h e  n e w  
s u b s i s t e n c e  l a w .  T h e  K e n a i t z e  I n d i a n  T r i b e  a l s o  f i l e s  a  s u i t  i n  
f e d e r a l  c o u r t  u n d e r  A N I L C A  t o  p r o t e s t  t h e  c l a s s i f i c a t i o n  o f  t h e  
K e n a i  P e n i n s u l a  a s  a n  u r b a n  a r e a .



1 9 8 7  K E N A I T Z E S  I N I T I A L L Y  D E N I E D :  A  f e d e r a l  j u d g e  r u l e s
a g a i n s t  t h e  K e n a i t z e s ,  s a y i n g  t h e  s t a t e  s u b s i s t e n c e  l a w ' s  
d e f i n i t i o n  o f  r u r a l  a g r e e s  w i t h  t h e  u s e  o f  t h e  w o r d  " r u r a l "  i n  
f e d e r a l  s u b s i s t e n c e  l a w .

1 9 8 7  M C D O W E L L  I N I T I A L L Y  - D E N I E D :  T h e  s t a t e  s u p e r i o r  c o u r t
h o l d s  t h a t  t h e  1 9 8 6  s u b s i s t e n c e  l a w  i s  c o n s t i t u t i o n a l .

1 9 8 8  K E N A I T Z E  D E C I S I O N  R E V E R S E D :  T h e  n i n t h  U . S .  c i r c u i t  c o u r t
o f  a p p e a l s  i n  S a n  F r a n c i s c o  r e v e r s e s  t h e  K e n a i t z e  d e c i s i o n  a n d  
h o l d s  t h a t  t h e  s t a t e  d e f i n i t i o n  o f  r u r a l  i s  n o t  c o n s i s t e n t  w i t h  
A N I L C A .  T h e  U . S .  S u p r e m e  C o u r t  u l t i m a t e l y  d e n i e s  r e v i e w .

1 9 8 9  K E N A I T Z E  N E G O T I A T I O N S :  U n d e r  d i r e c t i o n  b y  t h e  f e d e r a l
d i s t r i c t  c o u r t  i n  a p r e l i m i n a r y  i n j u n c t i o n ,  t h e  s t a t e  a n d  t h e  
K e n a i t z e  t r i b e  a g r e e  t o  a  o n e - y e a r  e d u c a t i o n a l  f i s h e r y ,  f o r  
p l a i n t i f f s  i n  t h a t  c a s e  o n l y ,  u n t i l  a  p e r m a n e n t  s u b s i s t e n c e  
s o l u t i o n  c a n  b e  f o u n d .  T h e  s t a t e  i n i t i a l l y  b e l i e v e s  t h a t  a  s i m p l e  
a m e n d m e n t  t o  A N I L C A ,  w h i c h  c h a n g e s  t h e  f e d e r a l  d e f i n i t i o n  o f  r u r a l  
t o  m a t c h  t h e  s t a t e  d e f i n i t i o n ,  i s  t h e  b e s t  s o l u t i o n .  H o w e v e r ,  t h a t  
e f f o r t  f a i l e d ,  a n d  n e g o t i a t i o n s  b e g i n  t o w a r d  r e a c h i n g  a  c o n s e n s u s  
o p i n i o n .

1 9 8 9  M C D O W E L L  D E C I S I O N :  O n  D e c e m b e r  2 2 ,  t h e  A l a s k a  s u p r e m e  
c o u r t  r u l e s  t h e  1 9 8 6  s t a t e  s u b s i s t e n c e  l a w  i s  u n c o n s t i t u t i o n a l  
b e c a u s e  i t  e x c l u d e s  u r b a n  r e s i d e n t s  f r o m  s u b s i s t e n c e  a c t i v i t i e s .

1 9 9 0  S T A Y  G R A N T E D :  O n  J a n u a r y  5 t h e  A l a s k a  s u p r e m e  c o u r t
g r a n t e d  t h e  s t a t e  a  s t a y  i n  t h e  M c D o w e l l  d e c i s i o n  u n t i l  J u l y  1 w i t h  
r e g a r d  t o  e x i s t i n g  r e g u l a t i o n s .  A s  a  c o n s e q u e n c e ,  a l l  e x i s t i n g  
r e g u l a t i o n s  a r e  i n  e f f e c t  a n d  a r e  e n f o r c e a b l e  u n t i l  t h a t  t i m e .
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R E S U L T S  O F  M C D O W E L L  V .  S T A T E  R U L I N G  ON S U B S I S T E N C E  LAW

C O U R T  D E C I S I O N :  O n  D e c e m b e r  2 2 ,  1 9 8 9 ,  t h e  A l a s k a  S u p r e m e  C o u r t
r e v e r s e d  a  l o w e r  c o u r t ,  r u l i n g  t h a t  A r t i c l e  V I I I  o f  t h e  A l a s k a  
C o n s t i t u t i o n  p r o h i b i t s  l i m i t i n g  e l i g i b i l i t y  f o r  s u b s i s t e n c e  u s e s  
t o  r e s i d e n t s  o f  r u r a l  a r e a s  ( M c D o w e l l  v .  S t a t e ) .

T h i s  a p p e a r s  t o  m a k e  i t  c o n s t i t u t i o n a l l y  i m p o s s i b l e  f o r  A l a s k a  t o  
e n a c t  a l a w  c o n s i s t e n t  w i t h  A N I L C A ,  r a i s i n g  t h e  p o s s i b i l i t y  o f  
f e d e r a l  m a n a g e m e n t  o n  s o m e  o f  t h e  l a n d s  i n  A l a s k a ,  u n l e s s  t h e r e  i s  
a  c h a n g e  t o  A N I L C A  t o  t h e  A l a s k a  C o n s t i t u t i o n .

I M M E D I A T E  I M P L I C A T I O N S :  T h e  s u p r e m e  c o u r t  r e m a n d e d  t h e  c a s e  b a c k
t o  t h e  s u p e r i o r  c o u r t  t o  i s s u e  a  d e c l a r a t o r y  j u d g m e n t  a n d  t o  w o r k  
w i t h  t h e  s t a t e  o n  f u r t h e r  a c t i o n .  A  j u d g e  h a s  n o t  b e e n  a s s i g n e d  
y e t  a t  t h e  l o w e r  c o u r t ,  a n d  n o  d a t e  h a s  b e e n  s e t  f o r  f u r t h e r  
a c t i o n .  U n t i l  t h e  s u p e r i o r  c o u r t  r u l e s  a n d  p r o v i d e s  f u r t h e r  
d i r e c t i o n  a n d  u p o n  t h e  a d v i c e  o f  t h e  D e p a r t m e n t  o f  L a w ,  o n g o i n g  o r  
i m m i n e n t  w i n t e r  s u b s i s t e n c e  h u n t s  w i l l  b e  c o n d u c t e d  u n d e r  c u r r e n t  
B o a r d  o f  G a m e  r e g u l a t i o n s .  T h e  s u p r e m e  c o u r t  h a s  g r a n t e d  t h e  s t a t e  
a  s t a y  o f  t h e  d e c i s i o n  u n t i l  J u l y  1 w i t h  r e s p e c t  t o  e x i s t i n g  
h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  t o  a l l o w  f o r  a n  o r d e r l y  t r a n s i t i o n  
i n  m a n a g e m e n t .  A s  a  c o n s e q u e n c e ,  e x i s t i n g  s u b s i s t e n c e  . e g u l a t i o n s  
w i l l  r e m a i n  v a l i d  a n d  e n f o r c e a b l e .

T h e  B o a r d s  o f  F i s h e r i e s  a n d  G am e  w i l l  b e  c o n t i n u i n g  t h e i r  a n n u a l  
r e g u l a t o r y  m e e t i n g s  t h r o u g h  J a n u a r y  a n d  r u n n i n g  i n t o  A p r i l .  A c t i o n  
o n  m o s t  s u b s i s t e n c e  r e l a t e d  p r o p o s a l s  w i l l  p r o b a b l y  b e  d e f e r r e d  
u n t i l  t h e  s u p e r i o r  c o u r t  t a k e s  a c t i o n .

L O N G - T E R M  I S S U E S :  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s
C o n s e r v a t i o n  A C T  ( A N I L C A )  r e q u i r e s  f e d e r a l  l a n d  m a n a g i n g  a g e n c i e s  
t o  p r o v i d e  a  p r e f e r e n c e  f o r  t h e  s u b s i s t e n c e  u s e s  o f  r u r a l  r e s i d e n t s  
o n  f e d e r a l  p u b l i c  l a n d s ,  u n l e s s  t h e  s t a t e  p r o v i d e s  f o r  s u c h  
s u b s i s t e n c e  u s e s  a n d  t h e  p u b l i c  p a r t i c i p a t i o n  a s  r e q u i r e d  b y  
A N I L C A .  I t  i s  u n l i k e l y  t h a t  t h e  s t a t e  c a n  c o n t i n u e  t o  m e e t  t h e s e  
r e q u i r e m e n t s  n o w  t h a t  t h e  s t a t e  c a n n o t  c o n s t i t u t i o n a l l y  p r o v i d e  a  
r u r a l  p r e f e r e n c e .

O P T I O N S :  T h e r e  a r e  s e v e r a l  o p t i o n s  a v a i l a b l e  t o  d e a l  w i t h  t h i s
p r o b l e m  o v e r  t h e  l o n g  t e r m .  T h e s e  i n c l u d e  p o s s i b l y  w o r k i n g  o u t  a n  
a g r e e m e n t  w i t h  f e d e r a l  a g e n c i e s  t o  a l l o w  c o o p e r a t i v e  d e c i s i o n ­
m a k i n g  f o r  f i s h i n g  a n d  h u n t i n g  r e g u l a t i o n s  o n  f e d e r a l  l a n d s ,  o r  
s e e k i n g  c h a n g e s  i n  A N I L C A ,  s t a t e  l a v ; ,  t h e  s t a t e  c o n s t i t u t i o n ,  o r  
s o m e  c o m b i n a t i o n  o f  a l l  o f  t h e s e .  No  c o n c l u s i o n s  h a v e  b e e n  r e a c h e d  
a t  t h i s  t i m e  a s  t o  w h i c h  o p t i o n  w i l l  p r o v i d e  t h e  b e s t ,  l o n g - t e r m  
s o l u t i o n .



managed for the purpose of protecting their suitability for 
wilderness designation pending revision of the initial plans; and
(4) unless expressly authorized by Congress the Department of 

Agriculture shall not conduct any further statewide roadless 
area review and evaluation of National Forest System lands in 
the State of Alaska for the purpose of determining their suitabil­
ity for inclusion in the National Wilderness Preservation 
System.

TITLE VIII— SUBSISTENCE M A N A G E M E N T  A N D  US E

F I N D I N G S

10 use 31 li S ec. 801. The Congress finds and declares that—
(1) the continuation of the opportunity for subsistence uses by 

rural residents of Alaska, including both Natives and non- 
Natives, on the public lands and by Alaska Natives on Native 
lands is essential to Native physical, economic, traditional, and 
cultural existence and to non-Native physical, economic, tradi­
tional, and social existence;
(2) the situation in Alaska is unique in that, in most cases, no 

practical alternative means are available to replace the food 
supplies and other items gathered from fish and wildlife which 
supply rural residents dependent on subsistence uses;
(3) continuation of the opportunity for subsistence uses of 

resources on public and other lands in Alaska is threatened by 
the increasing population of Alaska, with resultant pressure on 
subsistence resources, by sudden decline in the populations of 
some wildlife species which are crucial subsistence resources, by 
increased accessibility of remote areas containing subsistence 
resources, and by taking of fish and wildlife in a manner 
inconsistent with recognized principles of fish and wildlife 
management;
(4) in order to fulfill the policies and purposes of the Alaska 

43 USC1601 Native Claims Settlement Act and as a matter of equity, it is
note necessary for the Congress to invoke its constitutional authority

over Native affairs and its constitutional authority under the 
property clause and the commerce clause to protect and provide 
the opportunity for continued subsistence uses on the public 
lands by Native and non-Native rural residents; and
(5) the national interest in the proper regulation, protection, 

and conservation of fish and wildlife on the public lands in 
Alaska and the continuation of the opportunity for a subsistence 
way of life by residents of rural Alaska require that an adminis­
trative structure be established for the purpose of enabling rural 
residents who have personal knowledge of local conditions and 
requirements to have a meaningful role in the management of 
fish and wildlife and of subsistence uses on the public lands in 
Alaska.

P O L I C Y

16 USC 3112. Sec. 802. It is hereby declared to be the policy of Congress that—
(1) consistent with sound management principles, and the 

conservation o f healthy populations o f fish and w ild life , the 
u tiliza tion o f the public lands in Alaska is to cause the least 
adverse impact possible on ru ra l residents who depend upon 
subsistence uses of the resources of such lands; consistent w ith 
management o f fish and w ild life in accordance w ith recognized

94 STAT. 2422 PUBLIC LAW 96-487-DEC. 2. 1980



scientific principles and the purposes for each unit established, 
designated, or expanded by or pursuant to titles II through VII of a*'*- p 2377. 
this Act, the purpose of this title is to provide the opportunity for 
rural residents engaged in a subsistence way of life to do so;
(2) nonwasteful subsistence uses of fish and wildlife and other 

renewable resources shall be the priority consumptive uses of all 
such resources on the public lands of Alaska when it is r̂ ecessary 
to restrict taking in order to assure the continued viability of a 
fish or wildlife population or the continuation of subsistence uses 
of such population, the taking of such population for non wasteful 
subsistence uses shall be given preference on the public lands 
over other consumptive uses; and
(3) except as otherwise provided by this Act or other Federal 

laws, Federal land managing agencies, in managing subsistence 
activities on the public lands and in protecting the continued 
viability of all wild renewable resources in Alaska, shall cooper­
ate with adjacent landowners and land managers, including 
Native Corporations, appropriate State and Federal agencies, 
and other nations.

D E F I N I T I O N S

Sec. 803. As used in this Act, the term "subsistence uses" means USC 3113. 
the customary and traditional uses by rural Alaska residents of wild, 
renewable resources for direct personal or family consumption as 
food, shelter, fuel, clothing, tools, or transportation; for the making 
and selling of handicraft articles out of nonedible byproducts of fish 
and wildlife resources taken for personal or family consumption; for 
barter, or sharing for personal or family consumption; and for 
customary trade. For the purposes of this section, the term—

(1) "family" means all persons related by blood, marriage, or 
adoption, or any person living within the household on a perma­
nent basis; and
(2) "barter” means the exchange of fish or wildlife or their 

parts, taken for subsistence uses—
(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money 

if the exchange is of a limited and noncommercial nature.

P R E F E R E N C E  F O R  S U B S I S T E N C E  U S E S

Sec. 804. Except as otherwise provided in this Act and other 16 USC 3114. 
Federal laws, the taking on public lands of fish and wildlife for 
nonwasteful subsistence uses shall be accorded priority over the 
talang on such lands of tish and wildlife for other purposes. When- Priority criteria, 
ever it is necessary to restrict the taking- of populations of fish and 
wildlife on such lands for subsistence uses in order to protect the 
continued viability of such populations, or to continue such uses, such 
priority shall be implemented through appropriate limitations based 
on the application of the following criteria;

(1) customary and direct dependence upon the populations as 
the mainstay of livelihood;
(2) local residency; and
(3) the availability of alternative resources.

PUBLIC LAW 96-487-DEC, 2, 1980 94 STAT. 2423



94 ST AT. 2424 P U B L I C  L A W  96— 187— DEC. 2, 1980

r y  c o u n c i l ,  a u -  
t h oh o r i t y .

L O C A L  A N D  R E G I O N A L  P A R T I C I P A T I O N

lij USC 3115. Sec. 805. (a) Except as otherwise provided in subsection (d) of this 
section, one year after the date of enactment of this Act, the 
Secretary in consultation with the State shall establish—

(1) at least six Alaska subsistence resource regions which, 
taken together, include all public lands. The number and bound­
aries of the regions shall be sufficient to assure that regional 
differences in subsistence uses are adequately accommodated;
(2) such local advisory committees within each region as he 

finds necessary at such time as he may determine, after notice 
and hearing, that the existing State fish and game advisory 
committees do not adequately perform the functions of the local 
committee system set forth in paragraph (3XDXiv) of this subsec­
tion; and
(3) a regional advisory council in each subsistence resource 

region.
Regional adviso- Each regional advisory council shall be composed of residents of the 

region and shall have the following authority:
(A) the review and evaluation of proposals for regulations, 

policies, management plans, and other matters relating to sub­
sistence uses of fish and wildlife within the region;
(B) the provision of a forum for the expression of opinions and 

recommendations by persons interested in any matter related to 
the subsistence uses of fish and wildlife within the region;
(C) the encouragement of local and regional participation 

pursuant to the provisions of this title in the decisionmaking 
process affecting the taking of fish and wildlife on the public 
lands within the region for subsistence uses;

A n n u a l  r e p o r t  t o  iD) the preparation of an annual report to the Secretary which
S e c r e t a r y .  shall contain—

(i) an identification of current and anticipated subsistence 
uses of fish and wildlife populations within the region;
(ii) an evaluation of current and anticipated subsistence 

needs for fish and wildlife populations within the region;
(iii) a recommended strategy for the management of fish 

and wildlife populations within the region to accommodate 
such subsistence uses and needs; and
(iv) recommendations concerning policies, standards,

fuidelines, and regulations to implement the strategy. The tate fish and game advisory committees or such local 
advisory committees as the Secretary may establish pursu­
ant to paragraph (2) of this subsection may provide advice to, 
and assist, the regional advisory councils in carrying out the 
functions set forth in this paragraph.

(b) The Secretary shall assign adequate qualified staff to the 
regional advisory councils and make timely distribution of all availa­
ble relevant technical and scientific support data to the regional 
advisory councils and the State fish and game advisory committees or 
such local advisory committees as the Secretary may establish 
pursuant to paragraph (2) of subsection (a).
(c) The Secretary, in performing his monitoring responsibility 

pursuant to section 806 and in the exercise of his closure and other 
administrative authority over the public lands, shall consider the 
report and recommendations of the regional advisory councils con­
cerning the taking of fish and wildlife on the public lands within their 
respective regions for subsistence uses. The Secretary may choose not 
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and 
wildlife conservation, or would be detrimental to the satisfaction of 
subsistence needs. If a recommendation is not adopted by the Secre­
tary, he shall set forth the factual basis and the reasons lor his 
decision.
(d) The Secretary shall not implement subsections la). (b>. and (c) of Implementation, 

this section if within one vear from the date of enactment of this Act, 
the State enacts and implements laws of general applicability which 
are consistent with, and which provide for the definition, preference, 
and participation specified in, sections 803, 804, and 805, such laws, 
unless and until repealed, shall supersede such sections insofar as 
such sections govern State responsibility pursuant to this title for the 
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional 
advisory councils consistent with section 805 shall provide that the 
State rulemaking authority shall consider the advice and recommen­
dations of the regional councils concerning the taking of fish and 
wildlife populations on public lands within their respective regions 
for subsistence uses. The regional councils may present recommenda­
tions, and the evidence upon which such recommendations are based, 
to the State rulemaking authority during the course of the adminis­
trative proceedings of such authority. The State rulemaking 
authority may choose not to follow any recommendation which it 
determines is not supported by substantial evidence presented during 
the course of its administrative proceedings, violates recognized 
principles of fish and wildlife conservation or would be detrimental to 
the satisfaction of rural subsistence needs. If a recommendation is not 
adopted by the State rulemaking authority, such authority shall set 
forth the factual basis and the reasons for its decision.
(eXl) The Secretary shall reimburse the State, from funds appropri­

ated to the Department of the Interior for such purposes, for reason­
able costs relating to the establishment and operation of the regional 
advisory councils established by the State in accordance with subsec­
tion (d) and the operation of the State fish and game advisory 
committees so long as such committees are not superseded by the 
Secretary pursuant to paragraph (2) of subsection (a). Such reim­
bursement may not exceed 50 per centum of such costs in any fiscal 
year. Such costs shall be verified in a statement which the Secretary 
determines to be adequate and accurate. Sums paid under this 
subsection shall be in addition to any grants, payments, or other sums 
to which the State is entitled from appropriations to the Department 
of the Interior.
(2) Total payments to the State under this subsection shall not 

exceed the sum of 35,000,000 in any one fiscal year. The Secretary 
shall advise the Congress at least once in every five years as to 
whether or not the maximum payments specified in this subsection 
are adequate to ensure the effectiveness of the program established 
by the State to provide the preference for subsistence uses of fish and 
wildlife set forth in section 804.

Reimbursement 
to States.

Report to Con­
gress.

F E D E R A L  M O N IT O R IN G

S e c . 8 06 . The Secretary shall monitor the provisions by the State of 
the subsistence preference set forth in section 804 and shall advise 
the State and the Committee on Interior and Insular Affairs and on 
Merchant Marine and Fisheries of the House of Representatives and 
the Committees on Energy and Natural Resources and Environment 
and Public Works of the Senate annually and at such other times as

Report to con- 
gwsiionol com­
mittee*.
16 USC 3116.
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Civil actions. 
16 USC :iU7.

Hearing.

16 USC 3118.

Subsistence 
hunting pro­
gram.

he deems necessary of his views on the effectiveness of the implemen­
tation of this title including the State’s provision of sbch preference, 
any exercise of his closure or other administrative authority to 
protect subsistence resources or uses, the views of the State, and any 
recommendations he may have.

J U D I C I A L  E N F O R C E M E N T

Sec. 807. (a) Local residents and other persons and organizations 
aggrieved by a failure of the State or the Federal Government to 
provide for the priority for subsistence uses set forth in section 804 (or 
with respect to the State as set forth in a State law of general 
applicability if the State has fulfilled the requirements of section 
S05(d)) may, upon exhaustion of any State or Federal (as appropriate) 
administrative remedies which may be available, file a civil action in 
the United States District Court for the District of Alaska to require 
such actions to be taken as are necessary to provide for the priority. 
In a civil action filed against the State, the Secretary may be joined as 
a party to such action. The court may grant preliminary injunctive 
relief in any civil action if the granting of such relief is appropriate 
under the facts upon which the action is based. No order granting 
preliminary relief shall be issued until after an opportunity for 
hearing. In a civil action filed against the State, the court shall 
provide relief, other than preliminary relief, by directing the State to 
submit regulations which satisfy the requirements of section 804; 
when approved by the court, such regulations shall be incorporated 
as part of the final judicial order, and such order shall be valid only 
for such period of time as normally provided by State law for the 
regulations at issue. Local residents and other persons and organiza­
tions who are prevailing parties in an action filed pursuant to this 
section shall be awarded their costs and attorney’s fees.

(b) A  civil action filed pursuant to this section shall be assigned for 
hearing at the earliest possible date, shall take precedence over other 
matters pending on the docket of the United States district court at 
that time, and shall be expedited in every way by such court and any 
appellate court.
(c) This section is the sole Federal judicial remedy created by this 

title for local residents and other residents who, and organizations 
which, are aggrieved by a failure of the State to provide for the 
priority of subsistence uses set forth in section 804.

P A R K  A N D  P A R K  M O N U M E N T  S U B S I S T E N C E  R E S O U R C E  C O M M I S S I O N S

Sec. 808. (a) Within one year from the date of enactment of this Act, 
the Secretary and the Governor shall each appoint three members to 
a subsistence resources commission for each national park or park 
monument within which subsistence uses are permitted by this Act. 
The regional advisory council established pursuant to section 805 
which has jurisdiction within the area in which the park or park 
monument is located shall appoint three members to the commission 
each of whom is a member of either the regional advisory council or a 
local advisory committee within the region and also engages in 
subsistence uses within the park or park monument. Within eighteen 
months from the date of enactment of this Act, each commission shall 
devise and recommend to the Secretary and the Governor a program 
for subsistence hunting within the park or park monument. Such 
program shall be prepared using technical information and other 
pertinent data assembled or produced by necessary field studies or

2426 P U B L I C  L A W  96-4S7— DEC. 2, 1980
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investigations conducted jointly or separately by the technical and 
administrative personnel of the State and the Department of the 
Interior, information submitted by. and after consultation with the 
appropriate local advisory committees and regional advisory coun­
cils. and any testimony received in a public hearing or hearings held 
by the commission prior to preparation of the plan at a convenient 
location or locations in the vicinity of the park or park monument. 
Each year thereafter, the commission, after consultation with the 
appropriate local committees and regional councils, considering all 
relevant data and holding one or more additional hearings in the 
vicinity of the park or park monument, shall make recommendations 
to the Secretary and the Governor for any changes in the program or 
its implementation which the commission deems necessary.
<bi The Secretary shall promptly implement the program and 

recommendations submitted to him by each commission unless he 
finds in writing that such program or recommendations violates 
recognized principles of wildlife conservation, threatens the conser­
vation of healthy populations of wildlife in the park or park monu­
ment, is contrary to the purposes for which the park or park 
monument is established, or would be detrimental to the satisfaction 
of subsistence needs of local residents. Upon notification by the 
Governor, the Secretary shall take no action on a submission of a 
commission for sixty days during which period he shall consider any 
proposed changes in the program or recommendations submitted by 
the commission which the Governor provides him.
(c) Pending the implementation of a program under subsection (a) 

of this section, the Secretary shall permit subsistence uses by local 
residents in accordance with the provisions of this title and other 
applicable Federal and State law.

Program and
recommendauon
implementation

C O O P E R A T I V E  A G R E E M E N T S

Sec. 809. The Secretary may enter into cooperative agreements or 16 USC 3119 
otherwise cooperate with other Federal agencies, the State, Native 
Corporations, other appropriate persons and organizations, and, 
acting through the Secretary of State, other nations to effectuate the 
purposes and policies of this title.

S U B S I S T E N C E  A N D  L A N D  U S E  D E C I S I O N S

Sec. 810. (a) In determining whether to withdraw, reserve, lease, or '6 USC 3120. 
otherwise permit the use, occupancy, or disposition of public lands 
under any provision of law authorizing such actions, the head of the 
Federal agency having primary jurisdiction over such lands or his 
designee shall evaluate the effect of such use, occupancy, or disposi­
tion on subsistence uses and needs, the availability of other lands for 
the purposes sought to be achieved, and other alternatives which 
would reduce or eliminate the use, occupancy, or disposition of public 
lands needed for subsistence purposes. No such withdrawal, reserva­
tion. lease, permit, or other use, occupancy or disposition of such 
lands which would significantly restrict subsistence uses shall be 
effected until the head of such Federal agency—

(1) gives notice to the appropriate State agency and the 
appropriate local committees and regional councils established 
pursuant to section 805;
(2) gives notice of, and holds, a hearing in the vicinity of the Hearing, 

area involved; and



(3) determines that (A) suclt a significant restriction of subsist­
ence uses is necessary, consistent with sound management prin­
ciples for the utilization of the public lands, iB) the proposed 
activity will involve the minimal umount of public lands neces­
sary to accomplish the purposes of such use. occupancy, or other 
disposition, and (C) reasonable steps will be taken to minimize 
adverse impacts upon subsistence uses and resources resulting 
from such actions.

Notice ami iu-:ir (bi If the Secretary is required to prepare an environmental impact
inws statement pursuant to section 102(2mC) of the National Environmen-
12 USC 1x 12. tal Policy Act, he shall provide the notice and hearing and include the

findings required by subsection (a) as part of such environmental 
impact statement.
(c) Nothing herein shall be construed to prohibit or impair the 

ability of the State or any Native Corporation to make land selections 
4* USC not- and receive land conveyances pursuant to the Alaska Statehood Act
P."*--) , or the Alaska Native Claims Settlement Act.
note 11,01 After compliance with the procedural requirements of this

section and other applicable law, the head of the appropriate Federal 
agency may manage or dispose of public lands under his primary 
jurisdiction for any of those uses or purposes authorized by this Act or 
other law.

ACCESS

lii USC 3121. Sec. 811. (a) The Secretary shall ensure that rural residents
engaged in subsistence uses shall have reasonable access tc subsist­
ence resources on the public lands.
(b) Notwithstanding any other provision of this Act or other law, 

the Secretary shall permit on the public lands appropriate use for 
subsistence purposes of snowmobiles, motorboats, and other means of 
surface transportation traditionally employed for such purposes by 
local residents, subject to reasonable regulation.

R E S E A R C H

IB USC 3122. Sec. 812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish and 
wildlife and subsistence uses on the public lands; seek data from, 
consult with and make use of, the special knowledge of local residents 
engaged in subsistence uses; and make the results of such research 
available to the State, the local and regional councils established by 
the Secretary or State pursuant to section 805, and other appropriate 
persons and organizations.

p e r i o d i c  r e p o r t s

Submittal to Sec. 813. Within four years after the date of enactment of this Act,
HcmseandPrest- anc* " ^ i n  every three-year period thereafter, the Secretary, in
dent̂ of Senatê  consultation with the Secretary of Agriculture, shall prepare and
16 USC 3123. submit a report to the President of the Senate and the Speaker of the

House of Representatives on the implementation of this title. The 
report shall include—

(1) an evaluation of the results of the monitoring undertaken 
by the Secretary as required by section 806;
(2) the status of fish and wildlife populations on public lands 

that are subject to subsistence uses;
(3) a description of the nature and extent of subsistence uses 

and other uses of fish and wildlife on the public lands;

94 STAT. 2428 PUBLIC LAW 96-187— DEC. 2, 1980



(4) the role of subsistence uses in the economy and culture of 
rural Alaska;
(5) comments on the Secretary's report by the State, the local 

advisory councils and regional advisory councils established by 
the Secretary or the State pursuant to section 803, and other 
appropriate persons and organizations;
(t5) a description of those actions taken, or which may need to 

be taken in the future, to permit the opportunity for continu­
ation of activities relating to subsistence uses on the public lands; 
and
(7) such other recommendations the Secretary deems appropri­

ate.
A notice of the report shall be published in the Federal Register and Publication m
the report shall be made available to the public. Pederal Regis-

R E G U LA T IO N S

Sec. 814. The Secretary shall prescribe such regulations as are iti USC 3124.
necessary and appropriate to carry out his responsibilities under this 
title.

L IM IT A T IO N S , S A V IN G S  CLAU SES

Sec. 815. Nothing in this title shall be construed as—  lb L:SC 3125.
tl) granting any property right in any fish or wildlife or other 

resource of the public lands or as permitting the level of subsist­
ence uses of fish and wildlife within a conservation system unit to 
be inconsistent with the conservation of healthy populations, and 
within a national park or monument to be inconsistent with the 
conservation of natural and healthy populations, of fish and 
wildlife. No privilege which may be granted by the State to any 
individual with respect to subsistence uses may be assigned to 
any other individual;
(2) permitting any subsistence use of fish and wildlife on any 

portion of the public lands (whether or not within any conserva­
tion system unit) which was permanently closed to such uses on 
January 1, 1978, or enlarging or diminishing the Secretary’s 
authority to manipulate habitat on any portion of the public 
lands;
(3) authorizing a restriction on the taking of fish and wildlife 

for nonsubsistence uses on the puolic lands (other than national 
parks and park monuments) unless necessary for the conserva­
tion of healthy populations of fish and wildlife, for the reasons set 
forth in section 816, to continue subsistence uses of such popula­
tions, or pursuant to other applicable law; or
(4) modifying or repealing the provisions of anv Federal law 

governing the conservation or protection of fist and wildlife, 
including the National Wildlife Refuge System Administration 
Act of 1966 (80 Stat. 927; 16 U.S.C. 068dd-jj), the National Park 
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2, 3, 4), the Fur Seal 
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered 
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine 
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled "An Act for the Protection of the 
Bald Eagle", approved June 8. 1940 (54 Stat. 250; 16 U.S.C.
742a-754), the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-669i), the Fishery Conservation and Manage­
ment Act of 1976 (90 Stat 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish Restoration Act (01 Stat. 130; 16 U.S.C. 777- '"Hi, or 
any amendment.! to any one or more of such Acts.

C L O S U R E  T O  S U B S I S T E N C E  U S E S

hi I'SC arjii 5kc. 6)6. (a> All national parks and park monuments in Alaska
shall be closed to the taking of wildlife except for subsistence uses to 
the extent specifically permitted by this Act. Subsistence uses and 
sport fishing shall be authorized in such areas by the Secretary and 
carried out in accordance with the requirements of this title and 
other applicable laws of the United States and the State of Alaska.
ibi Except as specifically provided otherwise by this section, noth­

ing in this title is intended to enlarge or diminish the authority of the 
Secretary to designate areas where, and establish periods when, no 
taking of fish and wildlife shall be permitted on the public ands for 
reasons of puolic safety, administration, or to assure the continued 
viability of a particular fish or wildlife population. Notwithstanding 
any other provision of this Act or other law, the Secretary, after 
consultation with the State and adequate notice and public hearing, 
may temporarily close any public lands (including those within any 
conservation system unit), or any portion thereof, to subsistence uses 
of a particular fish or wildlife population only if necessary for reasons 
of public safety, administration, or to assure the continued viability 

Publication m of such population. If the Secretary determines that an emergency
Federal Regis- situation exists and that extraordinary measures must be taken for

public safety or to assure the continued viability of a particular fish 
or wildlife population, the Secretary may immediately close the 
public lands, or any portion thereof, to the subsistence uses of such 
population and shall publish the reasons justifying the closure in the 
Federal Register. Such emergency closure shall be effective when 
made, shall not extend for a period exceeding sixty days, and may not 
subsequently be extended unless the Secretary affirmatively estab­
lishes, after notice and public hearing, that such closure should be 
extended.

TITLE IX— IM PL EM ENT AT IO N OF A L A S K A  NATIVE CLAIMS 

S E T T L E M E N T  ACT A N D  A L A S K A  S T A T E H O O D  ACT

S U B M E R G E D  L A N D S  S T A T U T E  O F  L I M I T A T I O N

•Li USC 1631. Sec. 901. (a) Notwithstanding any other provision of law, the 
ownership by a Native Corporation or Native Group of a parcel of 
submerged land conveyed to such Corporation or Group pursuant to 

4:1 USC 1601 the Alaska Native Claims Settlement Act or this Act, or a decision by
notu- the Secretary of the Interior that the water covering such parcel is

not navigable, shall not be subject to judicial determination unless a 
civil action is filed in the United States District Court within five 
years after the date of execution of the interim conveyance if the 
interim conveyance was executed after the date of enactment of this 
Act, or within seven years after the date of enactment of this Act if 
the interim conveyance was executed on or before the date of 
enactment of this Act. If a parcel of submerged land was conveyed by 
a patent rather than an interim conveyance, the civil action 
described in the preceding sentence shall be filed within five years 
after the date of execution of the patent if the patent was executed 
after the date of enactment of this Act. or within seven years after the 
date of enactment of this Act if the patent was executed on or before 
the date of enactment of this Act. The civil action described in this

94 STAT. 2430 PUBLIC LAW 96-487— DEC. 2. 1980



$ 16.05.25fi A l a s k a  S t a t t -t e s § 16.05.258

former subsection (b) held contrary to 
AS I6.05.920<a) mandate. —  A "subsis­
tence" defense crented hv the stnie court 
of appeals to "remedy" the Board of 
Game's failure to adopt scpurate subsis­
tence regulations under former subsection 
ibi of this section contradicted the legisla­
tive mandate of AS 16.05.920lai. State v.

Eluslta. Sup. Cl. Op. No. 3106 i File No. 
S-9911, 724 P.2d 514 11986).
Applied in Gottardi v. State. Sup. Ct. 

Op. No. 2154 i File No. 4436>. 615 P 2d 626 
11980i.
Quoted in Jordan v. State, Ct. App. Op. 

No. 360 i File No. 77821. 681 P.2d 346 
<1984i.

Sec. 16.05.256. Nonresident and nonresident alien permits. 

Whenever it is necessary to restrict the taking of big game so that the 

opportunity for Alaska residents to take big game can be reasonably 

satisfied in accordance with sustained yield principles, the Board of 

G a m e  may, through a permit system, limit the taking of big game by 

nonresidents and nonresident aliens to accomplish that purpose. (§ 3 

ch 74 S L A  1982)

Sec. 16.05.257. Subsistence bunting regulations. [Repealed, § 12 
ch 52 SLA 1986.1

Sec. 16.05.258. Subsistence use and allocation of fish and 

game, (a) The Board of Fisheries and the Board of Ga me shall iden­

tify the fish stocks and game populations, or portions of stocks and 

populations, that are customarily and traditionally used for subsis­

tence in each rural area identified by the boards.

(b) The boards shall determine

(1) what portion, if any, of the stocks and populations identified 

under (a) of this section can be harvested consistent with sustained 

yield; and

(2) how much of the harvestable portion is needed to provide a 

reasonable opportunity to satisfy the subsistence uses of those stocks 

and populations.

(c) The boards shall adopt subsistence fishing and subsistence hunt­

ing regulations for each stock and population for which a harvestable 

portion is determined to exist under (b)(1) of this section. If the 

harvestable portion is not sufficient to accommodate all consumptive 

uses of the stock or population, but is sufficient to accommodate sub­

sistence uses of the stock or population, then nonwasteful subsistence 

uses shall be accorded a preference over other consumptive uses, and 

the regulations shall provide a reasonable opportunity to satisfy the 

subsistence uses. If the harvestable portion is sufficient to accommo­

date the subsistence uses of the stock or population, then th; boards 

may provide for other consumptive uses of the remainder of the 

harvestable portion. If it is necessary' to restrict subsistence fishing or 

subsistence hunting in order to assure sustained yield or continue 

subsistence uses, then the preference shall be limited, and the boards 

shall distinguish among subsistence users, by applying the following 

criteria:



No. 3106 i File No. 
<19861.
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(1) customary and direct dependence on the fish stock or game pop­

ulation as the mainstay of livelihood:

(2) local residency: and

(3) availability of alternative resources,

<d> The boards may adopt regulations consistent with this section 

that authorize taking for nonsubsistence uses a stock or population 

identified under (a) of this section.

le) Fish stocks and game populations, including bison, or portions of 

fish stocks and game populations, not identified under (a) of this sec­

tion may be taken only under nonsubsistence regulations.

(f) Takings authorized under this section are subject to reasonable 

regulation of seasons, catch or bag limits, and methods and means. 

Takings and uses of resources authorized under this section are sub­

ject to AS 16.05.831 and A S  16.30. <§ 6 ch 52 S L A  1986)

NOTES TO DECISIONS

Regulations adopted under former 
AS 16.05.257 had to be in accordance 
with the Administrative Procedure 
Act (AS 44.62). State v. Tanana Valley 
Sportsmen's Ass'n, Sup. Ct. Op. No. 1716 
(File No. 3433), 583 P.2d 854 (1978).
While former AS 16.05.257. which au­

thorized the Board of Game to adopt regu­
lations providing for subsistence hunting, 
did not specifically refer to the Adminis­
trative Procedure Act (AS 44.62), it ap­
peared clear that it merely set forth an 
additional purpose for which regulations 
might be promulgated. State v. Tanana 
Valley Sportsmen's Ass’n. Sup. Ct. Op. 
No. 1716 (File No. 3433), 583 P.2d 854 
(1978).
Issuance of permits based on verbai

instructions to agents held improper. 
—  Nothing in the Administrative Proce­
dure Act (AS 44.62) authorizes the Board 
of Game to impose requirements not con­
tained in written regulations by means of 
oral instructions to agents. Such verbal 
additions to regulations involving re­
quirements of substance are unauthorized 
and unenforceable. State v. Tanana 
Valley Sportsmen's Ass’n, Sup. Ct. Op. 
No. 1716 (File No. 3433), 583 P.2d 854 
(1978).
Reasonable basis for Board of 

Game’s quota of caribou to be killed 
under former AS 16.05.257. —  See State 
v. Tanana Valley Sportsmen's Ass’n. Sup. 
Cl. Op. No. 1716 (File No. 3433), 583 P.2d 
854 (1978).

Sec. 16.05.259. N o  subsistence defense. In a prosecution for the 

taking of fish or game in violation of a statute or regulation, it is not a 

defense that the taking was done for subsistence uses. (§ 7 ch 52 S L A  

1986)

Revisor's notes. —  Formerly AS 
16.05.261. Renumbered in 1987.

Sec. 16.05.260. Advisory committees. The Board of Fisheries and 

the Board of G a m e  may adopt regulations they consider advisable in 

accordance with the Administrative Procedure Act (AS 44.62) estab­

lishing, at places in the state designated by the individual boards, 

advisory committees to be composed of persons well informed on the 

fish or game resources of the locality. The boards shall set the number 

and terms of each of the members of the advisory committees, shall

27



FEU 1 5 1390

AFN NEWSLETTER

SPECIAL ISSUE
«:rj*

Volume VIII, Number 2 Alaska Federation df Natives

W E CURRENT CRISIS: 
McDOWELL V. STATE

T H E  SITUATION of 

federal and stale laws governing 
subsistence in Alaska was 

abruptly upset on December 22, 
1989, when the Alaska Supreme 
Court issued its opinion in 
McDowell v. Stale. At issue in 
this ease was whether the exist­
ing Alaska subsistence law, which 
provided priority subsistence 

hunting and fishing opportuni­
ties to rural Alaska residents, 
was permitted by the Alaska State 

Constitution.
The ease had been started 

in 1983 by several individuals 
who had strongly supported the 
1982 Ballot Proposition 7 to 
repeal Alaska’s subsistence pri­
ority. After Proposition 7 was 
defeated by the voters, the 
McDowell suit was filed, claim­
ing that the state subsistence law, 
originally adopted in 1978 and 
amended in 1986, was unconsti­
tutional and should be thrown 

out.
Although the people who 

brought the suit lost the'r ease in 

the Superior Court in early 1988, 
they appealed the decision; and

December 22, 1989, reversed the 
decision of the lower court. The 
Supreme Court held that pro­
viding rural Alaskans special sub­
sistence privileges violates Ar­
ticle VIII, Sections 3, 15 and 17 
of the Alaska Constitution. Sec­
tion 3 reserves fish and wildlife 

in their “natural state" to the 
people of Alaska for “common 
use.” Section 15 prohibits the 
Legislature from creating a fish­
ery allocation system that results 
in an “exclusive right or special 
privilege of fishery." Section 17 

requires statutes governing hunt­
ing and fishing to “apply equally 
to all persons similarly situated."

Al the State’s request. 

Chief Justice Warren Matthews, 
the author of the McDowell 
decision, stayed the effect of the 

decision until July 1,
1990. Justice Matthews 
also granted the State 
and the AF N an exten­

sion of time to Febru­
ary 9, 1990 to file peti­
tions for a rehearing of 
the McDowell ease by 
the Supreme Court.
A F N  has filed its peti­
tion for rehearing, ex­
plaining to the court why 

it should reconsider the 

case. If rehearing is 
granted, the Supreme 

Court will take up the

case again. If rehearing is de­
nied, the case will be sent back to 
the Superior Court to determine 
the practical consequences of this 
new rule of constitutional law.

One of the first things the 
Superior Court will have to de­

cide is which part or parts of the 
Alaska subsistence law the Su­

preme Court struck down. Did 
the Supreme Court intend lo 
invalidate the entire subsistence 
priority, or did it throw out only 
the rural resident limitation, 
leaving the subsistence priority 

intact?
. In either case, state law is 

once again out of compliance 
with the rural subsistence prior­

ity in Title VIII of ANILCA. 
Again, the state finds itself in a 
position in which, if no remedy

can be found by July 1, the Sec­
retary of the Interior has a legal 
responsibility under Title VIII 
of ANILCA to assume fish and 
game management (with the 
federal rural subsistence prior­
ity) on public lands and waters in 
Alaska. If this should happen, 
the geographical extent of the 
Secictary’s jurisdiction and his 
various options for management 

systems remain to be decided.
Various remedies for this 

legal dilemma have been sug­
gested in Alaska during the last 
several weeks. The substantive 
results and political processes of 
each are discussed, without 
comment or analysis, in the ar­
ticle on “options" on page 5 of this 

newsletter.
* * *
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HISTORY OF SUBSISTENCE
NATIVE HERITAGE

Subsistence hunting, 

fishing and gathering activities 

of Alaska Natives reach back 

thousands of years in history.

Although the methods uScd to 

lake fish and game have fjhangctl 

over the centuries, subsistence 

remains an absolute.necessity 

for the economic survival of 

modern Native families.

Moreover, it is the cultural 

nucleus of Native life.

NON-NATIVE LAW

The history of 

subsistence in twentieth century.

Alaska is the story of how federal 

laws made by the Congress in 

Washington, D.C., and 

Territorial and Slate laws made 

by the Legislature in Juneau, 

have tried to affect these age- 

old Native practices. Some laws 

have protected subsistence 

rights; others have diminished 

the freedom of Native people to 

take what they need.

In general, it is the state any fish stock organic population prior years had contained a point where it fell it must enact

government which has the legal to ah Alaska residents, with no specific language to protect its own law giving a clear

power and responsibility for mosi special preference for anyone subsistence'.'' One had proposed preference to subsistence over

fish and game management. But (“first-come, first-served”), until setting aside'“subsistence Use other uses of fish and game. In

state action is often influenced - all available surplus animals are units” of public lands around part, the Legislature did this in

_~~"*br-even-determined - by the taken; or it can allocate, fish and Native villages, to, be response to hearings and debates

encircling power oT'ihc -PctWnl game nnione defined croups of administered by the Department in the U.S. Congress over

governmen^j^wh'fdri^^^iTf^'A'faslltani^^^fHinglo^^lbicve'r ''df,̂ h^^HtEEy3F.*M̂ C T ,5ttife?NTîli\isisIeirifc‘6i‘Dr61ectibns then 

60 percent of the land in Alaska public purposes it decides are contained a policy declaration being considered for inclusion

and maintains a special most important - as long as it protecting “Native subsistence in the Alaska National Interest

obligation towards Native does not violate the Alaska hunting, fishing, trapping and Lands Conservation Act (which 

Americans. (Indeed, the active Constitution in doing this. gathering rights.’,’ Neither was would finally be adopted by the 

involvement of the U.S. Congress . Between I960 and 1978, included in the final version Congress in 1980).

in subsistence goes back as far the State Legislature, through adopted by the Congress/ ’ The 1978 state subsis-

as 1902.) Public policy on the Board of Fish and Game, 1 Irt their place, language tence statute did‘not define

subsistence is thus a constant managed hunting and fishing on was inserted'in the A N C S A  subsistence users as “Natives.”

back-and-forth power r jme the “first-come, first-served” Conference Report (an official Nor did it limit subsistence to

between the United States and basis. Everyone in Alaska could document which accompanies a “rural Alaska residents," as did 

the State of Alaska - with the take these resources until the final bill to the floor of Congress, ANILCA two years later. What 

economy and cultures of Native surpluses were exhausted each explaining its history, provisions it did was to state that subsistence 

people at stake. year; No one group had priority and intent) which stated that uses, reflecting the dependency

PRIORITY USES VS. EQUAL over another. This caused Native subsistence interests arid of subsistence huntOrs and

ACCESS serious problems for many subsistence resource lands would fishermen on limited resources.

The central issue of Native villages, which were be protected. It was assumed would have priority over 

subsistence law since Statehood impacted by urban, non-Native that the federal government, commercial and sport uses. It 

is simple to understand. There fishermen and hunters, through the Department of the was unclear about who or where

are too many people - Native particularly during the pipeline Interior, would guarantee this, the subsistence users were in

and non-Native - who want to population boom of the late But Congress expected the stale Alaska, 

harvest Alask;’s fish and game . I970’s. to take similar responsibilities: ANILCA: THE CRITICAL

resources. There are not enough ANCSA: A FEDERAL "The Conference Committee FEDERAL LAW

animals to let everyone take STATEMENT OF CONCERN expects both the Secretary and At the same time, the

everything he or she wants. So, As early as 1971, during the State to take any action U.S. Congress was involved in

the power of state law must its consideration of the Alaska necessary to protect the several years of policy debate

decide who gets to take: Native Claims Settlement Act, subsistence needs of the over the Alaska National Interest

* which-animals (species),̂  Congress was aware that the Natives." Lands Conservation Act. This

* where (game units and State of Alaska was not THE 1978 STATE LAW: A is the law which was to set the

fisheries), protecting Native village hunters SUIISISTENCEPREFERENCE major outlines of federal land

•when (seasons), and fishermen. Although The decade of the 1970's - ownership and management

* how (methods and means), and section 4(b) of A N C S A  saw increasing non-Ndtivc, ’’over the 60 percent-of Alaska

* for what purposes (uses). extinguished till /‘aboriginal urban pressure on'subsistence lands which remain owned by

To do this, the State hunting or fishing rights that may resources ,,'al-oiihd, Native the United States. In many ways, 

Legislature must choose one of exist," various settlement tills communities.'. By 1978, tiie : ANILCA was the second chapter 

two alternatives. It can open up which had been considered in Alaska Legislature had come to of ANCSA, complc'ing the legal
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structure of public land 

allocations, purposes and uses. 

But in addition to its land 

provisions, AN IL CA showed 

that Congress was determined 

to adopt clear language 

protecting subsistence rights.

Mere Congress chose to 

dcfine suInsistencei userjs.Jb̂  

geography, rather than race. .The 

Senate Committee Report stated 

that “by its nature, a ‘subsistence 

use’ is something.done only by 

Native and non-Native residents' 

of ‘rural’ Alaska.” The 

Committee included in its 

definition of rural areas such 

communities as Bethel, Nome, 

Kotzebue,. Barrow, etc. 

Mowcvcr. it recognized that the 

rural nature of communities can 

change... leaving open the 

possibility- that population 

growtli i and economic 

development might.move a 

community out of -the rural 

category (with its subsistence 

preference) over time.

The text of A N I L C A  

states that “the continuation of 

the'opportunity for subsistence 

uses by rural residents of Alaska, 

including both Natives and non- 

Natives on the public lands, and 

by Alaska Natives on Native 

lands, is essential to Native 

physical, economic, traditional 

and cultural existence and to 

non-Nativq physical, economic, 

traditional and social existence.” 

It notes that rural Alaska 

-residents, are dependent, on 

subsistence resources, having no 

practical , alternative. ..food 

supplies., It, concludes, therefore, 

that "it is necessary for Congress

authority over Native affairs and 

its constitutional authority under 

the property clause and the 

commerce clause, to protect and 

provide the opportunity for 

continued subsistence uses on 

the public lands by Native and 

non-Native ... ... residents.”

subsistence uses shall be g ive n  
preference on the public lands 

over other consumptive uses
• 11

. • ,. However, Congress also 

wanted Alaska’s fish and game 

management to be done by one 

level of government in one 

unified, statewide system. It 

hoped to. avoid a situation in 

which the Secretary of the 

Interior managed fish and. game 

op,federal lands,and the Alaska 

Department of Fish and Game 

;managed similar resources, but 

. with different regulations, on 

state and private (mainjy Native) 

lands. In* order to encourage a 

unified system. ANILCA. gave 

the Slate of Alaska one year in 

which to enact its own rural 

subsistence priority to conform 

with the new federal law. If it 

. did so, the state would be allowed 

to manage fish and game on 

both federal and non-feilcral 

lands. This is an excellent 

example of how the power of 

federal law - in this ease based 

on the general supremacy.of the 

Congress, the federal ownership 

of more than half of Alaska and 

the congressional obligalipp. to 

Natives - can require a state to 

take certain actions it might not 

, otherwise have taken. The 

A N I L C A  rural subsistence

its management incentive lor 

state compliance, is the bedrock 

on which the system of 

subsistence law currently rests. 

FIRST STA TE COMPLIANCE 
WITH ANILCA, BY 

REGULATION

The Stale of Alaska soon 

acted to come into compliance 

with the new federal law and to 

maintain a single system of 

management in its own hands. 

Its own subsistence preference 

law, previously adopted in 1978, 

had not specifically limited 

subsistence uses to “rural Alaska 

residents." Technically, the state 

was immediately out of 

compliance with ANILCA. 

Rather than amend the 1978 

law in the Legislature, it was 

decided in 1982 that the Board 

of Fisheries and the Board of 

Game would jointly adopt a 

regulation which added the 

“rural Alaska resident” 

limitation to the state’s definition 

of subsistence uses. When this 

was done, it was assumed that 

the state had complied with 

ANILCA. , / .•

A POLITICAL ASSAULT o n  

SUBSISTENCE

K P W I B M I I  —  i p ^ i i -

and subsequent efforts ol the 

state to comply with its mandated 

rural subsistence.preference had 

the effect of bringing anti-;, 

subsistence interests, together in 

the early 1980’s. Since before* 

statehood, various individuals 

and organizations - often 

involved in the political defense 

of sport hunting and .fishing 

activities - had objected to the 

very idea of (i subsistence 

preference, particularly one that

favored either rural residents 

or Alaska Natives.

In 1982, a coalition of 

such groups succeeded in placing 

before the voters an initiative 

which, if adopted hy a majority 

of those voting in (lie November 

general election, would have 

repealed the stale subsistence 

preference. Organized as

Alaskans for Equal Fish and 

Game Management, this 

coalition raised thousands of 

dollars for a media campaign 

designed to persuade the 

electorate to vote YES on Ballot 

Proposition 7.

The opposing group, 

composed of Native people and 

organizations, as well as many 

nori-Nativcs sympathetic to rural 

subsistence needs, fought back 

under the banner of Alaskans 

for Sensible Fish and Game 

Management. These two groups 

competed for months - in 

speeches, debates, newspaper 

columns, T V  ads and voter 

registration campaigns across 

Alaska.

In the end, the voters 

spoke ; and resoundingly 

rejected Proposition .7, keeping

mnnagenlfeht in state hands by 

retaining the subsistence priority. 
If the vote had gone the oilier 

way* state law would again nave 

been out of compliance with 

A N I L C A ’s rural subsistence 

preference, requiring the 

Secretary of the Interior to 

assume fish and game 

management on public lands in 

Alaska. Rural residents had 

survived a powerful political 

cont. on page 4

,., . i .. i t -.  .........
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assault on the foundation of their 

village economics and lifestyle. 

SECOND STATE C O M ­

PLIANCE WITH ANILCA, BY 

STATUTE
The “rural Alaska 

resident" regulation, which the 

Boards of Fisheries and Game 

adopted in 1982 to comply with 

the same standard in ANILCA, 

worked for three years, until 

the State Supreme Court 

decided the Madison v. Alaska 

Department of Fish and Game

case. The court said that the 

Boards of Fisheries and Game 

had gone beyond their legal 

authority in making a regulation 

limiting subsistence to “rural 

Alaska residents” - because the 

Legislature had not specifically 

staled such preference in its 1978 

law. The court threw out the 

regulation. Again, Alaska was 

out of compliance with the “rural 

Alaska resident” subsistence 

preference in A N I L C A  and 

faced the possibility that the' 

Department of the Interior 

would have to come into Alaska

and set up a separate system of 

fish and game management on 

federal lands.

To solve this, in 1986 the 

State Legislature amended the 

1978 stale subsistence law, 

limiting subsistence use to 

hunters and fishermen residing 

in "rural areas." Now, for the 

time being, the State of Alaska 

was back in compliance with 

A N I L C A  and continued to 

manage fish and game statewide. 

THE DEFINITION OF 

••RURAL"

Although the 1986 

amendment made state law 

conform to federal law, it also 

contained the seeds of another 

political controversy. It defined 

the term “rural area" as a 

"community or area of the state 

in which the non-commercial, 

customary and traditional use 

of fish or game for personal or 

family consumption is a 

significant characteristic of tiie 

economy of tiie community or 

area.” In other words, the state’s 

definition of “rural” depended 

on the nature of the community 

- its culture and economy,- rather

than on mere sĵ e of population.

Some people were not 

happy with this definition. In 

particular, residents of the Kenai 

Peninsula - one of the most 

heavily affected areas of 

competing fisli and game uses - 

were categorized by this stale 

definition as being non-rural, 

and there was no priority for 

subsistence in their area. The 

Kenaitze Indian Tribe filed suit 

in U.S. District Court, claiming 

that the state's definition of 

“rural," was not in compliance 

with ANILCA.

The Kenaitze Tribe lost 

its case in the District Court but 

won an appeal to the Ninth 

Circuit Court. The appellate 

court staled that the word “rural” 

in the AN IL CA “subsistence 

uses" definition refers to “areas 

of the country that arc sparsely 

populated, ... more broadly, 

rural is the antonym of urban 

and includes all areas in between 

cities and towns of a particular 

size.” As a result of this decision, 

thousands pf, residents of the 

Kenai Peninsula, may now be

considered “rural residents" and, 

therefore, subsistence users. 

This may result in future 

management difficulties, 

particularly in allocations of fish 

along the coasts and in the rivers 

of the Peninsula.

A  temporary solution in 

1989 was a negotiated agreement 

between the Kenaitze Tribe and 

the State of Alaska in which the 

Pepartment of Fish and Game 

. issued an “educational permit" 

enabling the Tribe to operate 

■one subsistence set net in the 

Kenai River and to catch a 

limited number of salmon for 

subsistence uses. This is only a 

short-term arrangement and is 

already being challenged in 

federal court.

This was the situation of 

state and federal subsistence 

laws when, on December 22, 

1989, the Alaska Supreme Court 

handed down its decision in the 

case of McDowell v. State. The 

implications of that case are 

discussed in the article on page 

one of this newsletter.
* * *

iands _Conservation A c t  \

(5) the national interest in the proper regulation, 

protection, and conservation of fish and wildlife on the public 

lands in Alaska and the continuation of tiie opportunity for a 

subsistence way of life by residents of rural Alaska require that 

an administrative structure be established for the purposes of 

enabling rural residents who have personal knowledge of local 

conditions and requirements to have a meariingfii! role in the 

management of fish and wildlife and of subsistence uses on the 

public lands in Alaska.

here, illustrate' Congress’ recognition of the importance of 

protecting subsistence uses, of fish and game by rural residents 

of Alaska., Title.VIII implements this important congressional 

policy, by establishing a rural subsistence use hunting and 

fishing priority. ' , ‘ 1 ’

TITLE VIII —  SUBSISTENCE M A N A G E M E N T  A N D  USE

Findings
SEC. 801. The Congress finds and declares that—

(1) the continuation of the opportunity for subsistence 

uses by rural residents of Alaska, including both Natives and 

non-Nalives, on the public lands and by Alaska Natives on 

Native lands is essential to Native physical, economic, traditional, 

and cultural existence and to non-Native physical; economic, 

traditional, and social existence; «.

(2) the situation in Alaska is unique in that, in most 

cases, no practical alternative means arc available to replace 

the food supplies and other’items gathered from fish and 

wildlife which supply rural residents dependent on subsistence 

uses;

(3) continuation of the opportunity for subsistence uses 

of resources on public and other lands in Alaska is threatened 

by the increasing population of Alaska, with resultant pressure 

on subsistence.resources, by sudden dcclihe in the populations 

ot some wildlife species which are crucial subsistence resources, 

by increased accessibility of remote areas containing Subsistence 

resources, and by taklne of fish and' Wildlife in n'mnnnrr.’

Policy

Sec. 802; It is hereby declared to be the policy of Congress that

(I) consistent with sound management principles, and 

the conservation of healthy populations'of fish and wildlife, the 

utilization of the public lands in Alaska is to cause the least 

adverse impact possible on rural Residents who depend upon 

subsistence uses of the resources of siich lands; consistent with 

management of fish and wildlife in accordance with recognized 

scientific principles and the purposes for each unit established, 

designated, or expanded by or pursuant to titles II through VII

of this’Act, the purpose of this title is to provide the opportunity
F F- f' 11 Frt 1 o t F1 aI%1 A ’ n  M A Jk ■ m • A sm a ll>  „  I a ) M m a a  a .  > A A a — P I ! P_ A   J    la _  ■
for rural residclils engaged in a subsistence way of life to do so; 

(2) noriwastefu! subsistence uses of fish and wildlife

i vc

resources, and by taking of fish and' wildlife in a‘manner 

inconsistent with recognized principle’s "of fish arid wildlife 

management; V

(4) in order to fulfill the policies and purposes of the 

Alaska Native Claims Settlement Act and ash matter of equity, 

it is necessary for the Congress to invoke its constitutional 

authority over NatiVc affairs and its constitutional authority 

under the property clause and the commerce clause to protect 

and provide the opportunity for continued subsistence uses «n 

the public lands by Native arid non-Native residents; and

iisei of tili sbch resources on Hie public lands of Aldskri when 

It Is necessary to restrict taklhg in order lo assure I tie fcontluued 

viability of ri fish or wildiiff pbpulfiilloH 6r the cont|niiiillbri of 

subsistence uscsofsuch population, the taking ofsuch population 

for iionwasteful subsistence IISes shall be given preference on 

thb' bubiic lands over other consumptive uses; and I i';’-,.

• (3) except as otherwise prtWidcd by this Act or/fither
Federal laws, federal land rHbnagirig-agencies; in managing 
subsistence activities on the'public larich? arid in protecting the 
continued viability of all wild renewable resources Iri-Alaska, 
shall cooperate -with adjacent1 landowners and land managers,



STATE AND FEDERAL OPTIONS: What can be done 
about the subsistence problem.

I'lic following is an outline of the major legal options which have 

been mentioned, to dale, as methods by which the current subsistence 

lilcmma in Alaska might be remedied:

A. JUDICIAL R E M E D Y

The Alaska Supreme Court could reconsider and vacate its 

December 22, 1989 decision in McDowell v. State. The State of 

Alaska and AFN have both filed petitions for rehearing with the 

Alaska Supreme Court asking that tiie court do so.

Process: Court Action

B. LEGISLATIVE O R  C O N G R E S S I O N A L  REME DI ES

I. Amend the Alaska Constitution to allow the Legislature 

greater flexibility to provide a subsistence priority. Two alternative

models which have been suggested are:

a) a rural subsistence priority, which would protect customary 

and traditional uses of fish and game by Alaska Natives and other 

rural residents;

b) a Native subsistence priority, which would protect customary 

and traditional uses of fish and game by Alaska Natives in all 

locations in Alaska.'

Process: The Alaska State Legislature must pass an amendment 

by a two-thirds (2/3) vote in both the Senate and the House of 

Representatives. The amendment must then be approved by A 

majority (50% plus 1) of the voters. Also, in the case of a 

constitutional amendment that provides a Native subsistence 

priority, the U.S. Congress would have to amend Title VIII of 

ANILCA to conform to the amendment, and the Alaska Legislature, 

would have to enact a slate law (o implement the amendment.

2. Amend Title VIII of ANILCA to conform to the Alaska 

Constitution as interpreted bv the Alaska Supreme Court. Two 

alternative models which have been suggested arc:

a) an individual lest of income;

b) an individual lest of dependency, availability of alternative 

resources, and traditional uses.

Process: The U.S. Congress would have to amend Title VIII of 

ANILCA, dropping the existing rural subsistence priority and 

allowing a different priority to be implemented by the slate on 

public lands and waters in Alaska. In addition, the Alaska State 

Legislature would have to enact a subsistence law implementing 

such a priority.

3. Amend Title VIII of ANILCA to preempt totally the Alaska 

Constitution on all lands and waters in Alaska.

Process: The U.S. Congress would have to take action to amend 

Title VIII of ANILCA.

4. Amend ANILCA to repeal Title VIII.

Process: The U.S. Congress would have to take action to repeal 

Title VIII of ANILCA.

C. IF N O  R E M E D Y  IS POSSIBLE B Y  JU LY 1,1990

I. The Secretary of the Interior exercises his responsibilities 

under Title VIII of ANILCA.

a) The Secretary could directly regulate the taking of fish and 

‘ game on public lands and waters, with the geographical extent of

his jurisdiction still unclear. -

b) The Secretary may have authority to contract fish and game 

management functions on public iands and waters to Native 

contractors, pursuant to the Indian Self-Determination Act.

rlLjh- 5lirhej?-c-crclafy. could.require.the.S tate LajeJhgJaking
offish and"game on public lands and waters, in conformity with the 

U.S. Congress’ policy goals enacted in Title VIII of ANILCA.

2. The Secretary elects not to exercise his 

responsibilities under Title VIII of ANILCA.

Alaska Natives would be compelled to sue the Secretary, requesting 

the United States District Court to compel him to implement 

Title VIII. . .

ANILCA Title VIII cont. ■'

including Native Corporations, appropriate State and Federal agencies, and other nations.

. D efin ition s . ■ ; .
Sec. 803. As used in this Act, the term “subsistence uses’’ means the customary and traditional 

uses by rural Alaska residents of wild, renewable resources for direct personal or family 

consumption as food, shelter, fuel, clothing, tools, or transportation; for the making and selling 

of handicraft articles out of noriedible by-products of fish, and wildlife resources Iaken for 

personal or family consumption; for barter, or sharing for pcrsortal or family consumption; and 

for customary trade. For the purposes of this section, the term—

(1) “family” means all persons related by blood, marriage, or adoption, or any 

person living within the household on a permanent basis; and

(2) “barter” means the exchange of fish or wildlife or their parts, taken for .

; .» .. • '' i - •subsistence uses—  . •' .V-:,

(A) for other fish or game or their parts; or ... .

(B) for other food or for nonedible items other than money if the,exchange 

is of a limited and noncommercial nature. ; '* •

• > Preference for Subsistence Uses . . t ,
Sec. 804. Except as otherwise provided iii this Act and other Federal laws, the taking on public, 

lands offish and wildlife for nonwnsteful subsistence uses shall he accorded priority over (life,.'.; 

taking on such lands Offish and wildlife for other purposes. Whenever it is necessary to restrict 

the taking of populations of fish and wildlife on such lands, for subsistence uses in order to protefcL-,,; 

the continued viability of such populations, or to continue such uses; such priority shnll. be V 

implemented through appropriate limitations based on the application of, (lie.following criteria;

(1) customary and direct dependence upon Hie populations as the mainstay of livelihood;

(2) local residency; and < .

■ >. -(3) the availability of alternative resources.
■ • • " ;v i - ’ *s-



T H E  S E C R E T A R Y  O F T H E  IN T E R IO R  

W A SH IN G T O N

January 30, 1990

Ms. Julie Kitka,
President 

Alaska Federation of Natives, Inc. 
411 West 4th Avenue 
Suite 301
Anchorage, Alaska 99501

Dear Julie:

Thank you very much for your letter of January 15, 1990, and your 
January 24th visit with me on your concerns involving the future 
of the State subsistence program in light of the State Supreme 
Court decision in McDowell v. State of Alaska.

As you know, this Department has previously certified the State's 
subsistence program under Title VIII of the Alaska National 
Interest Lands Conservation Act. It is my hope that, by July 1, 
1990, the State will be able to devise a solution to the issues 
raised in the McDowell decision to permit it to continue to 
administer the subsistence program consistent with the Act. You 
may be certain that this Department would give its full 
consideration to any timely State effort to resolve this problem.

Again, thank you for your input on this most important issue for 
Alaska.

Sincerely,

cc: The Honorable Steve Cowper

AFN’S POSITION ON SUBSISTENCE:

i . AS THEY,.have >for. generations, Alaska Natives continue to depend upon 

hunting and fishing and gathering to obtain food to feed their families.

Hunting,, fishing, and other subsistence activities remain the linchpin of 

traditional'Alaska Native culture and Alaska Native spiritual values.

; For.almost a century, the United States Congress has consistently recognized 

the necessity to protect Alaska Native subsistence activities, the most recent expression 

.of this important national policy being Title VIII of the ANILCA of 1980, which" 

establishes hunting and fishing for subsistence uses by Alaska’ Natives anil other", 

■residents of ■ rural villages ,ns the priority usp. of Alaska fish stocks and ghmc 

populations.,;: y,., , - .. . ,, • '

• '._.;For more thap,4j.;decadc, successive Alaska legislatures and administrations 

have enacted and administcrcd legislation intended to implement Congress’s subsistence 

.policy,,.,. ■ .„{, .... , • ' " . \

In December 1989, in McDowell v. Stale the Alaska Supreme.Court held that 

the legislature's attempt to implement Congress’s subsistence policy violated Article VIII 

of the Alaska Constitution... ....

The McDowell v. Stale decision threatens the State’s ability to continue to 

regulate the taking of fish and game on all lands and within all waters in Alaska.

Any solution to this situation must be consistent with the Congressional policy 

that Alaska Natives and other rural subsistence hunting and fishing activities are the' 

priority use of Alaska’s fish stocks and game populations.

Interior Secretary Lujan, AFN 
discuss federal management 

responsibilities.

Following the Alaska Supreme Court’s 

decision in McDowell v. Stale (and the Court's 

slay of its decision until July I, 1990), AFN 

asked Secretary of the Interior Manuel Lujan 

to describe the Department’s plan for 

implementing Title VIII of ANILCA, if no 

legal solution to the conflict between Title VIII 

and the Supreme Court’s decision is found 

prior to July I.

On January 15, 1990, A F N  President 

Julie Kitka wrote to Secretary Lujan, reviewing 

Title VIII’s preemption of State fish and game 

regulation on public lands and waters. Ms. 

Kitka’s letter noted that the State of Alaska’s 

voluntary compliance with Title VIII has been 

effectively prohibited by the McDowell decision. 

The letter also noted that the Department of 

the Interior must begin implementing Title 

VIII no later than July I, if no solution is found. 

The letter concluded by requesting a meeting 

with Secretary Lujan and his staff to discuss the 

issue in more detail.

On January 24, A F N  representatives 

met with Secretary Lujan. Subsequent to the 

meeting, Secretary Lujan sent a letter to Ms. 

Kitka, reprinted here. In response, she wrote 

the Secretary on February 7, agreeing with his 

hope that the State would be able to develop an 

acceptable solution to the subsistence problem 

and reiterating A F N ’s commitment 

to work with Governor Cowper in 

that effort. She noted, however, 

that "if, despite our collective efforts, 

on July I (lie State cannot continue 

to implement Title VIII, the Title 

imposes a non-discrctionary duty on 

the Department of (lie Interior to 

implement the policy in the State's 

stead.” The letter adds that the 

Secretary’s personal involvement in 

the development of the Department 

of the interior’s Title VIII 

implementation program will be 

critical to the program’s "success. The 

Icltef concludes with a request for a 

follow-up meeting with Secretary 

' Lujan in late February or early March 

to discuss the State’s effort to find a 

solution and the Department of the 

Interior’s future plans.

In the months ahead, AF N will 

remain in constant contact with the 

Department of the Interior and the 

Alaska congressional delegation in 

Washington, D.C.

•.‘1V  . ‘ .

We believe that if Alaskans arc,going.to,solve this problem: ' .

a) an amendment to tlic(lAlaska Constitution to enable the legislafurc to enact

and the administration to implement a rural subsistence priority which protects 

customary and traditional use of fish and, game by Alaska Natives and“ other rural' 

residents is the preferred solution; and. . , ‘ i ' ". ’

b) A F N  is committed to working with the^Govcmor unci legislative leadership iri 

tions which meet A F N ’s polity goals!'considering other solutions

Approved and adopted by the Board of Directors; February 1, 1990.

Cf t.

l 1 -■
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Slate & Federal management responsibilities

SUBSISTENCE: 

Traditional Role

STATE/FEDERAL R O L E S

Title VIII of the Alaska 

National Interest Lands 

Conservation Act (ANILCA) 

sets out the subsistence rights of 

rural Alaska residents. Title 

VIII ensures that the subsistence 

way of life will continue and 

that the customary and 

traditional harvest of fish and 

wildlife of village residents will 

change as little as possible.

Title VIII recognizes that 

rural Alaskans live a lifestyle 

different from that of Alaskans 

who live in urban areas such as 

Anchorage. Rural residents 

depend on fish, wildlife and plant 

resources on a daily basis to 

meet their nutritional needs. It 

was essential that they not be 

slopped from hunting, fishing 

and gathering on the lands and 

waters in their immediate areas.

If Native culture is to 

survive the intrusion of non- 

Native ways into village life, the 

opportunity for Alaska Natives 

and other rural residents to 

continue to hunt and fish must 

be protected.

Subsistence is also an 

important part of the economic, , responsibility., . 

life of rural communities, with

The Stale’s

Wildlife management: 

Traditionally, each of the 50 

stales has been responsible for 

regulating hunting and fishing 

within its borders. Since 

statehood in 1959, hunting and 

fishing in Alaska have been 

regulated by the Alaska 

Department of Fish and Game 

according to policies set by the 

Board of Fisheries and Board 

of Game.

Exception: The federal 

government, rather than the 

state, regulates migratory bird 

hunting and marine mammal 

hunting.

Federal management authority: 

In a case brought by the State 

of New Mexico, in 1972, the 

U.S. Supreme Court decided 

that the United States 

Constitution allows' the federal 

government to manage wildlife 

on public lands. However, as a 

matter of federal policy, 

Congress has regarded fish and. 

game management as a state

Governor Steve Cowper 
on the subsistence issue:
■ •• ■:$£!. •'< I . . '

Governor Steve Cowper and members of

■ his administration met at length with the A F N 

Board of Directors,in Juneau on February I, 1990. 

Folloiwng productive discussions of various options 

to solve the currcni problem of subsistence law in 

Alaska, Governor Cowper stated:

“Subsistence is ci way of life for thousands of 

Alaskans, not a weekend hobby, and we've got to do 

everything possible to protect lltal way of life. I'll be 

working wijh the Alaska Federation of Natives, oilier 

Native groups dud the legislature lo shape a solution 
to this latest problem that the Supreme Court has 

dropped in our laps. But to find an answer, we' vc first 
.got to reach a concensus with the Native community 
about what will work best fur those with a personal 

stake in subsistence."

council and advisory committee 

members.

SUBSISTENCE:

Role

The Federal

the dollar-rcplaccnicnt value of 

the subsistence foods consumed 

by Native villages exceeding 

$40 million per year.

Protection of subsistence uses: 

In 1977. village residents told 

Congress that the State of Alaska 

was not regulating hunting and

Sen. Ted Stevens on 
the subsistence issue:

’ ’» •! y •• ,

In an address to a Joint Session of the Sixteenth Alaska 

Legislature on January 17, 1990, U.S. Senator Ted Stevens 

emphasized the readiness of the Alaska Congressional Delegation 

to work with the State on remedies for the subsistence situation. 

He then responded to a question from the floor concerning the 

difficulties of Congressional action:

“M y  fear is that, if we arc required, as Alaska’s Congressional 

Delegation, to obtain enactment of legislation to deal with this,... 

we will face the necessity of getting a bill through. Added to that 

bill will be several subjects: the closure of A N W R ,  the transition 

of Tongass into a non-productive timber area. W e  will lose our 

conventional access to federal lands —  particularly in parks and 

wildlife refuge areas.—  that we obtained under the 1980 Act... 80 

percent of the goals we attained under the 1980 Act ... are going 

to be disappearing if you have to go to Congress andr in effect, 

amend the 1980 Act to deal with this single issue.

“I think the subsistence question can be dealt with here at 

home, and it should be. In my judgement, it is possible that there . 

is still the avenue that has riot been pursued ....

“I would urge you not to think that the federal solution is 

the one that is easiest —  because we will lose more lhan we gain. 

Even the Native people 

many of those rights that 

utilized intensively by

fishing in a manner that

adequately protected

subsistence uses. In response,

Congress included Title VIII in

ANILCA to require subsistence

uses to be the priority use of fish

and wildlife resources on public

  ...lands,and waters in Alaska.-,, . guarantees rural residcnls...whenr.>v>r.. iw. HuiTfmg*an(] 'filfiiiig
Slate Advisory Councils: on federal lands and waters, the

Concerned that village residents

were not being provided ample

opportunity to participate in the

development of State

regulations that affect

subsistence hunting arid

Title VIII of ANILCA

right to use snowmobiles, 

motorboats and dog teams for 

transportation. Rural residents 

D O  N O T  need a nermit to use

snowmobiles, motorboats and 

dog teams while subsistence 

fishing, in Title VIII of' hunting and fishing.

A N I L C A  Congress-

required the State to 

establish advisory

councils to advise the 

Board of Fisheries and 

Board of Game on 

hunting and fishing 

regulations.

To comply with 

Title VIII, the State 

divided Alaska into six 

geographical regions and 

established a regional 

council in each region to 

hear suggestions from 

local fish and game 

advisory committees. 

Unfortunately, the 

regional council system 

needs to be strengthened 

at the local level. One 

'difficulty has been the 

lack of adequate staffing 

to provide technical and 

scientific information to

- • Title VIII of ANJLCA 

requires the federal government 

to monitor the Board of 

Fisheries’ and Board of Game’s 

development of hunting and 

fishing regulations. Title VIII 

requires the Secretaries of 

Interior and Agriculture to 

advise the State whether the 

Boards arc effectively providing 

the priority for subsistence uses 

and to report annually to 

Congress.

* * *
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PROPOSED LEGISLATIVE SOLUTIONS:
In the past montli three 

bills have been introduced in 

the Alaska Legislature to deal 

with the conflict between the 

Alaska Constitution, the State 

subsistence law and Title VIH 

of ANILCA. HOUSE 

RESOLUTION NO. 74, 

sponsored by Rep. George Jacko 

of Pedro Bay, amends the 

Alaska, Constitution to allow 

the Legislature to enact a 

subsistence priority that 

complies with Title VIII of 

ANILCA.

S E N A T E  
C O N C U R R E N T  

RESOLUTION NO. 39. by Sen. 

Jay Kcrttula of Palmer, 

establishes a Commission to 

review the legal situation and 

identify options available to the 

Senate to resolve the issue.

HOUSE BILL NO. 415. 

sponsored by Rep. Ramona 

Barnes of Anchorage, amends 

the Alaska subsistence law to 

change the definition of which 

hunters and fisherman qualify

for the subsistence priority from 

“rural residents” to "subsistence 

users." The bill than bases the 

identification of “subsistence 

users" on two criteria: 1) local 

residency, 2) direct dependency 

on subsistence resources an 

annual income below the 

national poverty level ($10,000 

or less a year).

All three bills are 

currently in various committees 

of the Legislature for review.

11 JR NO. 74 - Introduced by Rep. 

Jacko

This is an example of what a 

constitutional amendment might 

look like. As AF N continues its 

work with Governor Steve 

Cowper and the Legislature 

leadership technical language 

for a constitutional amendment 

will probably change.

BE IT R E S O L V E D  B Y  TH E 

L E G I S L A T U R E  O F  T H E  

STATE OF ALASKA:

* Section 1. Article VIII,

Constitution of the State of 

Alaska, is amended by adding a 

new section lo read:

SECTION 19. SUBSISTENCE 

U S E  O F  R E N E W A B L E  

N A T U R A L  RE SOURCES. 

The legislature may grant a 

preference for subsistence use 

of fish and .vildlife and State- 

owned renewable natural 

resources. This constitution does 

not restrict the power of the 

legislature to allocate access 

among residents to fish and 

wildlife and State-owned 

renewable natural resources for 

subsistence uses on the basis of 

local residency, customary or 

traditional use, or dependence 

on the resources for food and 

other purposes.

* Section 2. The amendment 

proposed by this resolution shall 

be place before the voters of the 

state at the next general election 

in conformity with article XIII, 

Section 1, Constitution of the 

State of Alaska, and the election 

laws of the State.

RESOURCE PEOPLE WHO CAN HELP YOU 
UNDERSTAND WHAT IS GOING ON:

* Your regional non-profit association
* Alaska Federation of Natives (274-3611)
* Rural Community Action Program - Subsistence 
Division - Rob Polasky or Eric Smith (279-2511)
* Alaska Legal Services (276-6282)
* Bureau of Indian Affairs - Agency offices or the 
Juneau Area Office (586-7177)
* Alaska Department of Fish &Game, Subsistence 
Division - Steve Behnkc or Ethel Lund (465-4147)
* Alaska Department o f Fish & Game, Commissioner's 
Office - Norman Cohen (465-4101)

Vt t.
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