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leforet Matthews, Chief Justice, IUbinowitz,
Burke, Compton, and Moore, Justices.

MATTHEWS, Chief Justice.
COMPTON, Justice, concurring.
MOORE, Justice, concurring.
RAB2NOWITZ, Justice, dissenting.

INTRODUCTION

This case challenges chapter 52 SLA 1986 which granc3 a
preference to rural residents to take fish and game for
subsistence purposes. The only requirement to be raet by a
subsistence fisherman or hunter 1is residency 1in a rural area of
the state.

The rural preference is challenged wunder several
provisions of the Alaska Constitution: the common use clause,
article VIII, section 3; the no exclusive right of fishery
clause, article VIIl, section 15; the uniform application clause,
article VIII, section 17; the equal rights clause, article 1,
section 1; and the due process clause, article 1, section 7. In
addition, violation of the equ%l protection and due process
clauses of the United States Constitution is claimed. For the
reasons that follow, we hold that the rural preference violates

article VIX2, sections 3, 15 and 17 of the Alaska Constitution.
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FACTUAL AND PROCEDURAL SETTING
The 1986 actl defines subsistence fishing and hunting
as activities which <can be undertaken only "by a resident
domiciled in a rural area of the state . . . ." Subsistence uses
are also defined in terras of residency in rural areas:

"Subsistence uses" means the noncommercial,
customary and traditional uses of wild,
renewable resources by a resident domiciled
in a rural area of the state for direct
personal or family consumption as food,
shelter, fuel, clothing, tools, or
transportation, for the making and selling of
handicraft articles out of non-edible
by-products of Tfish and wildlife resources
taken for personal or family consumption, and
for the customary trade, barter, or sharing
for personal or family consumption.

AS 16.05.940(30). A "rural area”’ is defined as "a community or
area of the state 1in which the noncommercial, customary, and
traditional use of fish or game for personal or family
consumption 1is a principal characteristic of the economy of the
community or area.” AS 16.05.940(25).

Appellants are Alaska residents who have engaged in
subsistence hunting and fishing in the past and wish to continue
to do so. Under the 1986 act, they aredisqualified as
subsistence users because they reside in areas classified as
non-rural by the joint Boards of Fisheriesand Game. Appellants

McDowell and Mahle  reside in Anchorage, Bondurant resides in

1. For ease of reference, citations to chapter 52
1986 in this opinion will be to the appropriate section of the
Alaska Statutes where that act is codified.”” Or ,a
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Cooper Landing# and Eastwood residea in the community of McKinley
Park.

The 1986 act require* the Board of Fisheries and the
Board of Game to decide what portion of each fish stock and game
population can be harvested consistent with the principle of
sustained yield. Next the Boards must determine how much of the
harvestable portion 1is needed to satisfy subsistence needs. If
the harvestable portion ofany stock or population 1is not
sufficient to accommodate all consumptive uses - sport,personal

use, and commercial - then subsistence uses

shall be accorded a preference over other
consumptive uses, and the regulations shall

provide a reasonable opportunity to satisfy
the subsistence uses. IT the harvestable

portion is sufficient to accommodate the
subsistence uses of the stock or population,

then the Boards may provide for other

consumptive uses of the remainder of the
harvestable portion.

AS 16.05.258 (c). IT the harvestable portion of a stock or
population is insufficient to satisfy all subsistence needs, all
non-subsistence uses are barred, and the Boards are required to
distinguish among subsistence users by applying three criteria:

"(1) customary and direct dependence on the fish stock or game
i

population as the mainstay of livelihood; (2) local residency;
and (3) availability of alternative resources.- Id.

This case was brought 1in 1983 as a challenge to the
1978 subsistence statute, chapter 151, section 4 SLA 1978. The
1978 statute established that subsistence hunting and fishing had

priority over other uses of fish and game stocks. Like the 1986
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statute, 1ifr provided for two tiers of subsistence users, in the
first tier were those who could take fish or game for subsistence
purpose¥* when populations were adequate to satisfy ail
subsistence needs. The second tier was Jlimited to those who
could take fish and game for subsistence purposes when
population* were inadequate to supply all subsistence needs. The
1978 statute distinguished the second tier of subsistence users
from the first tier on the basis of the same three factors
utilized in the 1986 statute, namely, customary and direct
dependence, local residency, and availability of alternative
resources. Id. However, unlike the 1986 statute, the 1978
statute did not impose a vrural residency requirement as a
condition to becoming a first-tier subsistence user.

The appellants* initial complaint challenged the
*econd-tier subsistence priority of the 1978 statute. The
complaint was amended several times to expand on the original
theory and add challenges to various regulations. All parties
submitted motions for summary judgment. The superior court
granted some of these motions and deferred others on October 24,
1984. Before the deferred motions could be ruled on, this court
decided Madison v. Alaska Department of Fish ar.d Game, 696 7?.2d
168 (Alaska 1985), which struck down, as 1inconsistent with the
1978 statute, subsistence fishing vregulations which 1imposed a
rural residency requirement on first-tier subsistence users. Id.

at 178.
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The next event of significance was the passage in 1986
of chapter 52 SLA 1986, which, as noted, providas that only rural
residents can Dbe first- or second-tier subsistence users.
Following passage of this act, the appellants again amended their

complaint, challenging the rural preference on constitutional

grounds. Both the appellants and the state moved for summary
judgment. The superior court granted the motion of the state and
denied the motion of the appellants. Judgment was entered on the

basi3 of this ruling.

The setting of this case would not be complete without
mention of the Alaska National Interest Lands Conservation Act
(ANILCAIL, enacted by Congress in 1980.2 Section 3114 of this act
requires that on federal public lands in Alaska, subsistence uses

are to be given priority over the taking of fish and wildlife for

other purposes. Under ANILCA, only rural Alaska residents are
entitled to a subsistence priority. ANILCA requires federal
2. 16 0.S.C.A. SS 3101-3233 (West 1985).

3. ANILCA S 804, 16 U.S.C.A. S 3114, states:

Except as"otherwise"provided in this Act
and other Federal laws, the taking on public
lands of fish and wildlife for nonwasteful
subsistence uses shall be accorded priority
over the taking on such Jlands of fish and
wildlife for other purposes. Whenever it 1is
necessary to restrict the taking of popula—
tions of fish and wildlife on such lands for
subsistence uses 1in order to protect the con—
tinued viability cf such populations, or to
continue such uses, such priority shall be

(Footnote Continued)



management-"of public lands in Alaska 1in order to ensure the
subsistence priority.4 However, federal management may Dbe
supplanted by the state so 1long as the state enacts and
implements subsistence laws "which are consistent with, and which

provide for the definition, preference, and participation

specified in" ANILCA.3

(Footnote Continued)

implemented through appropriate Limitations

based on the application of the following
criteria:

(1) customary and direct dependence upon

the populations as the mainstay of liveli—
hood;

(2 local residency; and

(©)) the availability of alternative
resources.

(Emphasis added).

ANILCA S 803, 16 U.S.C.A. S 3113, defines the term
"subsistence uses"™ as used in ANILCA to mean

the customary and traditional uses bv rural
Alaska residents of wild, renewable resources
for direct personal or family consumption as

food, shel ter, fuel, clothing, tools, or
transportation; for the making and selling of
handicraft articles out of r.onedible

byproducts of fish and wildlife resources
taken for personal or family consumption; for
barter, or sharing for personal or family
consumption; and for customary trade.

(Emphasis added.)



After this court"s Madison decision, the Secretary of
the Interior notified the state that state law was no longer
consistent with ANILCA and that federal management would begin
unless consistency was achieved by June 1, 1986, Kenaltze Indian
Tribe v. State of Alaska, 860 F.2d 312, 314 (9th Cir. 1988),
cert, denied, 105 L. Ed. 2d 695 (1989), With the passage of the
1986 act, the Interior Department has stated that Alaska is once
again in compliance with ANILCA. Id.

After final judgment was entered by the superior court,
the 9th Circuit Court of Appeals ruled that the definition of
"rural” 1in the 1986 act does not comply with 5 3113 of ANILCA.
Id. at 318. "Rural,”™ in ANILCA, according to the court, refers
to "sparsely populated” areas; "rural is the antonym of urban and
includes all areas 1in between cities and towns of a particular
size." ld. at 316-17. The <court vreferred to Census Bureau
standards wunder which "the urban population consists of people
living in communities of 2,500 or more, while the rural
population comprises everyone else."” Id. at 317. Thus, the 1986
act"s subsistence-oriented definition was held 1inconsistent with
ANILCA.

Bondurant and Eastwood both reside in rural areas as
Kenaitza has interpreted ANILCA"s use of that term. They are

thus probably entitled to 1injunctive relief under ANILCA, 16



U.S.C.A. S 3IX7 @) = However, the Klagjltiz# decision docs not
change the issues presented in this appeal because the 1986
statute remains Tully applicable to all non-federal lands.

Background and Purpose of the 1986 Statute

Prior to 1978, urban residents could engage in subsis-
tence hunting and fishing. However, there was no statutory
preference given to subsistence over sport or commercial Tfishing
or sport hunting. With the enactment of chapter 131 SLA 1978,
subsistence hunting and Tfishing was given such a priority.
Madison. 696 P.2d at 174 n.12. The 1978 statute did not bar
urban residents from eligibility as first-tier subsistence users.
Madison, 696 P.2d at 176. However, a regulation adopted by the
Board of Fish and Game did exclude urban residents. 5 AAC
01.597. Madison held that this regulation violated the 1978
statute. Id.

In 1985 the Alaska House of Representatives adopted a
letter ofintent which accompanied the bill that became the 1986
subsistence act. 1985 House Journal 1246. The letter explained
the rural preference of the 1986 act as follows:

This limitation of the definition of

"subsistence uses'" recognhizes that Alaska is

unique, and unlike any of the other

forty-nine states, the economy of many rural

communities in vrural areas 1iIn Alaska 1is

“significantly dependent upon participation by
the residents of these communities in the

6 Such relief has not been requested in this

and the quéstion whether the S 3117(a) remedy is available only
in federal courts has not been briefed.

cas



Id.

sounded a theme that was also expressed by Congress

taking of fish stock* and gam* population*
for personal and family consumption.
Further, the legislature finds than  the
general health and welfare of these citizens
is significantly tied to their participation
in these activities.

at 1229-30, In making this determination, the Ilegislature

ANILCA.

in enacting

The House Committee on Interior and Insular Affairs

determined that:

H.R.

intervenors

rural

Rep.

After consideration of the testimony at the
subcommittee®s hearings and town meetings
throughout Alaska and review of studies done
by a variety of federal, state, academic, and
other agencies and groups, the Committee has
no doubt about the importance of subsistence
uses to the rural people of Alaska. Reliable
evidence was given to the Committee
demonstrating that fifty percent of the food
for three-quarters of the Native fTamilies in
Alaska“s small and medium villages is
acquired through subsistence uses, and 40
percent of suchfamilies spend an average of

6 to 7 months of the year iIn subsistence
activities . . . .

No. 1045, 95th Cong., 2d Sess., at 131 (1978).

preference as follows:

If village access to fish and game 1a over—

whelmed by competition from the tens of
thousands of sportsmenwho Alaska“®s
fortuitous oil wealth has drawn to the urban
centers, the effect on the rural village
economy would be adverse, and the effect on
the health and welfare of rural residents
would be even more so.

The

in this appeal similarly expressed the purpose of the



An Additional purpose of the 1986 subsistence law is to
retain state management of fish and gam* on federal lands by
meeting the requirements of ANILCA.7

Urban-Rural Subsistence Patterns

Appellants®™ basic objection to the 1986 act is that by
excluding from eligibility as subsistence wusers all urban
dwellers and by including all rural dwellers# the act unfairly
excludes some wurban residents who have Jlived a subsistence
lifestyle and desire to continue to do so, while needlessly
including numerous rural residents who have not engaged in
subsistence hunting and fishing. Appellants claim, in other
words, that .the urban/rural criterion is both unfairly
under-inclusive, because it excludes deserving urban residents,
and over-inclusive, because it includes undeserving rural
residents. Appellants instead suggest that the right to
subsistence should depend upon individual needs and traditions,

not on one"s place of residence.

The record supports the appellants® <claim that there

are substantial numbers of urban subsistence users. A state
7. Senator Fisher, a member of the Senate
Committee, noted in the Senate~floor debate: "[T]his legislation

will provide the boards the tools to solve the problems in
harvest disruption that followed Madison, and will assure the
state will retain management of fishland game throughout Alaska
by meeting the requirements of the federal subsistence law."”



study of subsistence use patterns3 found that of soma 255 holders
of subsistence salmon permits for the 1980 Tanana River fishery,
approximately 201 exhibited the attributes commonly associated
with a traditional subsistence [lifestyle# even though they all
resided in the urban Fairbanks area. The report states:

Qaspite their residence in or near populated
areas of the Fairbanks North Star Borough,
thesa households generally participated in
the wage economy on a seasonal basis and had
longer histories of participation 1in the
fishery, lower ~cash 1incomes, and somewhat
larger household sires than the majority of

users. Some of these households have long—
standing cultural ties to the subsistence
fishery. For these more intensive users,
fishing in sub-district Y-6C was leas a
recreational outing than an integral
component of their way of 1life 1in Interior
Alaeka. Their residence 1in an area which 1is

currently defined by regulation as wurban,
coupled with escalating demands upon the
resource base, however, raise questions about
whether these more intensive uses can
continue in the future.

Study at 12. Similarly, in the city of Homer, an urban area
under the regulations,g the study reports that 38.2% of the city
residents obtained at Jleast one-half of their meat and fish-

supply from personal hunting and fishing activities. Id. at 162.

8. R.J. Wolfe and L.J. Ellanna Resource Use
Socioeconomic Svscems: Case Studies of Fishing and Hunting 1in
Alaskan Communities, Technical Paper Number 61, Alaska Department

of Fish and Game, Division of*"Subsistence, Juneau, March, 1983
(hereinafter "Study").



Likewise, the study documents the fact that numerous
Alaskans who live in areas classified by the regulations as rural
do not engage iIn subsistence activities. For example, in the
City of Sitka, which 1is classified as rural, although it has a
population of 7,803, soma 26% of the households sampled did no
hunting and 7% did no Tfishing. Id. at 235. Similarly, in the
City of Nome, population 3,249, which 1is also rural under the
regulations, 1id. at 93, some 51 of all households use no locally
taken fish or game, o at 111.

The 3tudy also amply supports the critical importance
of subsistence hunting and Tfishing to residents of the numerous
small and remote villages of our state. For example, iIn the Wade
Hampton census area of Western Alaska, the average annual per
capita cash income was only 52,737 (1979),10 id. at 30, and the

average household harvested 4,597, dressed weight, pounds of Tfish

and game each year. Id. at 42.

The Article VII1 Clauses - History ar.d Analysis
A.

Section 15 of article VIl of tha Alaska Constitution

provides:

No exclusive right or special privilege of

fishery shall be created or authorized in the

natural waters of tha State. This section

does not restrict the power of the State to

10. The 1979 statewide average was 511,152. Study at
30.
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licit entry into any fishery for the purposes
of resource conservation, to prevent economic
distress among fishermen and those dependent
upon them for a livelihood and to promote the
efficient development of aquaculture in the
State.

Section 3 of article VIII provides:
Wherever occurring in thair natural state,
fish, wildlife, and waters are reserved to
the people for common use.

Section 17 of article VIII1 provides:
Laws and regulations governing the use or
disposal of natural resources shall apply
equally to all persons similarly situated

with reference to the subject matter and

purpose to be served by the law or
regulation.

Although the ramifications of these clauses are varied,
they share at least one meaning: exclusive or special privileges
to take fish and wildlife are prohibited. Section IS states this
explicitly with respect to fisheries. The proceedings of our
Constitutional Convention show that the same meaning was intended
with respect to sections 3 and 17.

A memorandum of tha Constitutional Convention Committee
on Resources expresses the view that the common use clause has as
one of its purposes a prohibition on exclusive grants or special
privileges. The memorandum states: “The expression “for common
use® implies that these resources are not to be subject to
exclusive grants or special privileges as was so frequently the
case in ancient royal tradition.” Alaska Constitutional
Convention Papers, Folder 210, Papers Drafted by Committee on

Resources, entitled "Terms."
RS



The Committee on Resources commentary with respect to

the uniform application clause statesi

This section is intended to exclude any espe-

cially privileged 3tatus for any person in

tha use of natural resources subject to the

disposition of the state.

6 Proceedings of the Alaska Constitutional Convention 84 (Dec.
16, 1955).

In Owaichek v. State, 763 P.2d 489 (Alaska 1908), we
observed that the article VIII provisions were designed to ensure
to the public the b-osdast possible access to wildlife. We noted
that ""the common use clause impose(s) upon the state a trust duty
to manage the fish, wildlife and water resources of the state for
tha benefit of all the people.™ Id. at 495 (emphasis added).
"[A] minimum requirement of this duty 1is a prohibition against
any . . . special privileges.” Id. at 496. In State .
Ostroskv, 667 P.2d 1184, 1191 (Alaska 1983), we observed that the
common use and no exclusive right of Tfishery clauses reflected
"anti-exciusionist values.”

Appellants contend that the rural residency requirement
amounts to an exclusive or special privilege prohibited
explicitly by section 15 and implicitly by sections 3 and 17.
They focus on Hvnea v. Grimes Packing Co., 337 U.S. 86 (1949) , a
case which 1interpreted section 1 of the White Act, former 48
U.S.C. 58 220-224 (1941), under which Alaska Tfisheries were
regulated before statehood. In Hvnes, tha Supreme Court held
that the White Act prohibited granting a preferential right to

fish to Native residents of the Karluk Reservation. Id. at 123.
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This cass 1is of precedential 1importance, they contend, because
section 13 was based on section 1 of the Whit? Act.

In response, the state agrees that the first sentence
of section IS is based on section 1 of the "white Act. However,
the utate distinguishes Hvnes on the grounds that the exclusive
right to fish there was available to "a <closed class.” In
contrast, it argues there is no closed class here because "people
may become eligible to participate in subsistence uses by
establishing their domicile in a rural area.” Further, the state
relies on Kenai Peninsula Fishermen®s Cooperative Association v.
State, 628 P.2d 897, 904 (Alaska 1981) which held that section 15
does not bar differential treatment between commercial, sport,
and subsistence fishermen. The 1intervenors®™ argument in response
relies exclusively on this case. _

The parties correctly agree that the no exclusive right
of fishery clause 1is based on sectionl of theWhite Act. The
commentary concerning the exclusive right of fishery clause
prepared by the Committee on Resources of the Constitutional

Convention states:

This section is intended to serve as a
substitute for the provision prohibiting the
several right of fisheries 1in the White Act.
Instead of using the terminology of that Act
the purposessought by it are given
“expression in aprohibition of exclusive
right or special privilegesof any person to
the fisheries of the state.

S Proceedings of the Alaska Constitutional Convention Proceedings

at 87 (Alaska Legislative Council).
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Tha language o£f the White Act, for which tha no

exclusive right clause 1is meant to be a substitute, 1is as

follOWS!

Provided, that every such regulation made by
the Secretary of the Commerce shall be of
general application within the particular
area to which it applies, and that no
exclusive or several right of fishery shall
be granted therein, nor shall any citizen of
the United States be denied the right to
take, prepare, cure, or preserve Tfish or
shellfish in any area of the waters of Alaska

where fishing 1s permitted by the Secretary
of the Commerce.

Act of June 6, 1924, ch. 272, S 1# 43 stat. 464.

The appellants®™ reliance on Hvnaa as an explanation of
the meaning of the bar on exclusive rights and special privileges
is apt. At issue in Hvnes was a regulation of the Secretary of
the Interiorll prohibiting commercial salmon fishing 1in all
waters within 3,000 feet of the shores of the Karluk Reservation.
337 U.S. at 092. The Secretarial Order made an exception which
allowed Natives residing on the Reservation and their licensees
to fish in these waters. Id. The Supreme Court held that this
exception 1in favor of the Native residents and their licensees
violated section 1 of the White Act. The court stated:

[Wle think it clear that 1its proviso, "that

eno exclusive or several right of fishery

shall be granted therein,"” applies to
commercial fishing by Natives equally with

11. Regulatory jurisdiction over the administration

tha White Act was transferred from the Department of Commerce to

tha Department of the Interior, effective July 1, 1939? Hvnes,
337 U.S. at 92 n.4.



fishing companies, nonresidents of Alaska or
other American citizens and 30 applies
whether those Natives are or are not

residents on a reservation. We find nothing
in the White Act that authorizes tha
Secretary of the Interior to grant

reservation occupants the privilege of
exclusive commercial fishing rights. .
"Exclusive,” as used 1in Section 1 of the
white Act, forbids not only a grant to a
single person or corporation but to any
special group or number of people. The
legislative history set out above shows this.
The offending regulations which brought about
the enactment of the proviso in 5 1 of the
White Act were administered so as to limit
fishing to those who had been using the
fisheries before the regulations.

337 U.S. at 122.12

As noted above, the state seeks to distinguish Hvnes on
the ground that Hvnea involved a closed class of recipients of a
special privilege, whereas the 1986 subsistence law does not

because anyone who wants to hunt and fish for subsistence

purposes can move to a rural area. We find this argument
unpersuasive. ITf it were valid, virtually any discrimination
based on residence would be jJustified - the residents of the
disfavored area could simply move. Such a rationale is

inconsistent with the prevailing approach in territorial

12. We do not agree with Justice Rabinovit

statement in dissent that the limitation struck down in Hyne3 was
predicated solely on the fact that the users were Indians, infra

at 50. Both ethnic status and local residency were required as
the regulation 1in question applied to "natives in possession of
[the Karlukl reservation."” 337 U.S. at 92. in any case, the

guote in the text makes it clear that if the exception had been
based solely on residence, rather than on residence and race, it
would also have been struck down.



discrimination cases, which is to subject territorial
classifications to scrutiny under the equal protection clause.
Gilman v._ Martin. 662 P.2d 120, 123 (Alaska 1983); Neuman,
Territorial Discrimination, Equal Protection, and Self-
Determination, 135 U. Pa. L. Rev. 261, 274-75 (1987).

The state"s and the 1intervenors®™ vreliance on Kenai
Peninsula 1is also off the mark. That case merely affirmed what
article VIII, section says explicitly - that preferences
among beneficial uses of fish and game may be legislatively or
administratively established. We stated in Kenai Peninsula;

While section 15 does prohibit granting
monopoly fishing rights, that section was not
meant to prohibit differential treatment of
such diverse user groups as commercial,
sport, and subsistence fishermen. To
conclude that, because a certain species 1is
made available for sport fishing in a given
area, commercial fishing of the same species
must also Dbe allowed, would be to go far
beyond the purpose of che section.

628 ?.2d at 904 (footnote omitted). The state may, indeed must,

make allocation decisions between sport, commercial, and

13. Article VIIl, section 4 of the Alaska Constitution
provides:

Fish, forests, wildlife, grasslands, and all
other replenishable resources belonging to
the State shall be utilized, developed, and
maintained on the sustained yield principle,
subject to preferences among beneficial uses.



subsistence users. That authority# however, does not 1imply a
power to limit admission to a uaar group.14

Section 1 of tha whits Act guaranteed equal accaaa to
fisheries regardlaaa of residence. The Jlanguage of tha Act and

Hvnaa make this clear.15 Alaska®"s constitutional framers were

14. Tha foregoing also answers Justice Rabinowitz"s
contention that our interpretation of the equal access clauses of
article VIII is in conflict with article v m section 4. We have
consistently taken the position that limits on admission to user
groups are subject to scrutiny under tha article VIII equal
access clauses. See State v. Ostroakv, 667 P.2d 1184, 1189

(Alaska 1983); Owaichek v. State™; TST”P.2d 488, 492 (Alaska
1988).

15. Tha legislative history of the White Act 1is in
accord. Congressional debate at the time the White Act was
proposed demonstrated concern that Alaska residents and
non-residents alike were being excluded from Alaska fisheries.
The debate also demonstrated Congress”™ .desire that Alaska
fisheries be equally accessible to everyone:

Mr. Robinson. The Secretary of "Commerce
sought to give exclusive right to fish in
certain Alaskan water, and out of this

attempt to give exclusive rights to fish,
thus depriving a large number of the people
the right to pursue their wusual vocation,
great complaint arose. This bill, however,
denies to the Secretary of Commerce any power
to grant an exclusive right to fish and
requires him to give everyone equal rights
within the areas where fishTncis permitted.

Mr. Jones of Washington. The bill removes
the principal cause of complaint with
reference to the exercise of power by the
Secretary of Commerce. . . . Within th*e two
reservations (of restricted fishing areas)
that were created by Executive Order a year
or two ago the Secretary of Commerce has seen

(Footnote Continued)



(Footnote Continued)

fit to make regulations under which outsiders
might not go in order to fish. In other
words# those who are already located there,
if (the Secretary] thought they took all the
fish that should be taken# were given the
full rights, and nobody else <could go 1in
there and take fish.

Mr. King: They were given exclusive rights.

Mr. Jones of Washington. They may be called
exclusive rights# but | want to say this in
justice to the Secretary of Commerce:

When | came back this fall# and came
down here# and we were considering matters of
this kind# the Delegate from Alaska and |1
talked over the matter with reference to
those exclusive rights# and I saw the
Secretary of Commerce, and the Secretary of
Commerce himself said that he would be glad
to have that discretion taken away, that
certainly he was not in favor of that policy#
but those who were on the ground and who had
been dealing with the matter especially and
who might be considered to ba experts had
recommended and urged that that policy be

pursued. I will say, in justice to him, that
he said frankly that he would prefer not to
have that absolute power, so | can say for

him that he 1is glad that this provision 1is
put in tha bill prohibiting him from granting
exclusive rights within the fishing areas up

there.

Mr. Robinson. I have been unable to find any
authority for [the Secretary] to grant
exclusive rights of fishery. It was about
that alleged abuse of authority that most of
the complaints arose; namely, that the
Secretary in some "Instances had <created

reservations# and in others had granted in
certain waters the exclusive right to fish,
usually to large corporations or packing
concerns, which deprived the fishermen of the

*

(Footnote Continued)



aware of Hvnea.1l6 a* noted, section 13 of article Vin

wae meant

to be a substitute for section 1 of the White Act and to further

65 Cong.

above,

Hvnes,

(Footnote Continued)

terms

U.

S

.C.

opportunity to pursue their occupations; and
they desired very much the provision that 1is

in this bill* which secures to every citizen
02 the" United States the right to "fjish m
Alaskan waters uoon equal terms and without
discrimination. * The bill deprives the
Secretary of any power .. to grant
exclusive rights to fish in Alaskan waters.

Rec. 9520-21 1924) (emphasis added).

Based 1in part upon the Congressional debate

Hvnes concluded that

(T]lhe 1legislative history of the White
Act only emphasizes what the statute clearly
says, that is, no special privileges in
Alaskan fishing preserves.

337 U.S. at 120 (footnote omitted).

identified

16. A memo of the Committee on Resourcesdefining

222"

That every such regulation made by the
Secretary shall be of general application
within the particular marea tc which it
applies, and that no exclusive or general
right of fishery shall be granted therein,
nor shall any citizen of the U.S. be denied
the right to take, prepare, cure, O0Or preserve
fish or shellfish in any area of the waters
of Alaska where fishing 1is permitted by the

Secretary. . . . The word "exclusive" forbids
not only a grant to a single person or
corporation, but to any special group or

number of people.
Reservation)

(Hynes-Gnmes Karluk

Alaska Constitutional Convention Papers, Folder 210.

-22-

states the following under "WhiteAct Provisions 48
A.

*>



iti purports.” It follows that section 13 likewise was meant to
ensure an equal right to participate in fisheries, regardless of
where one resides.

Although section 13 pertains only"™ to fisheries, the
prevention of grants of exclusive or special privileges with
respect to fish and game 1is also one purpose of the common use
and the uniform application clauses.18 It follows that the grant
of special privileges with respect to game based on one?*s
residence is also prohibited.

We therefore conclude that the requirement contained in
the 1986 subsistence statute, that one must reside iIn a rural
area iIn order to participate iIn subsistence hunting and fishing,

violates sections 3, 15, and 17 of article VIIl1l of the Alaska

Constitution.19

17. Commentary on Article on State Lands and Natural

Resources, 6 Proceedings of the Alaska Constitutional Convention
at 87.

18. See supra pages 14 and IS.
19. Justice Rabinowitz states in his dissenting

opinion that he does not iInterpret the statute to mean that
“€ligibility to participate iIn subsistence uses is determined

solely with reference to* where an individual lives." Infra at
47. That, however, clearly is tha <case with respect to
first-tier subsistence users. Urban resident may not be

subsistence users because subsistence uses are by definition
limited to rural residents. AS 16.05.940(30), quoted suera at
pp-2-3. Yet all rural residents may be Tirst-tier subsistence
users without regard to their individual characteristics. The
regulation on which Justice Rabinowitz relies, 5 AAC 99.010(b),
defines customary and traditional uses but does not state that
first-tier subsistence rights can be limited to customary and

(Footnote Continued)



The conclusion we have reached does not mean that

everyone can engage in subsistence hunting or fishing. w« do not
imply that the constitution bars all methods of exclusion where
exclusion ia required for species protection reasons, we hold

only that the residency criterion wused in the 1986 act which
conclusively excludes all urban residents from subsistence
hunting and fishing regardless of their individual character-

istics is unconstitutional.

We are not called wupon in this case to rule on what

selection criteria might be constitutional. It seems
appropriate, howaver, to note that any system which <closes
participation to soma, but not all, applicants will necessarily
create a tension with article VIII, In such cases, assuming that
tha exclusionary criterion is not per se impermissible, our

decisions suggest that demanding scrutiny 1is appropriate.
We alluded to this in State v. Ostroskv, 667 P.2d 1184
(Alaska 1983) in discussing the interplay between the constitu-

tionally allowed limited entry system, which was permitted by

(Footnote Continued)

traditional users. As we stated in Madison "the phrase
‘customary and traditional' modifies the word '"uses’ . .. it
does not refer to users." 696 P.2d at 174. The state

acknowledges that only in the second-tier subsistence context may
individual characteristics separate those rural residents who may
ba second-tier subsistence wusers from those who are ineligible!
Brief of Appellees, p. 8. The state also notes that the need for
a second-tier limitation has, to date, not arisen. Id.

-2 4- ;L)



amendment to article VIII, section 15, and tha common us*

exclusive right of fisharias clauaaa. Wo stated:

fSJinca tha common uaa clause of

aaction 3

and tha no exclusive right of fishery clause
of section 15 remain in the constitution, tha

premise of the argument is that

system of limited entry 1is imposed

whatever
must be

one which, consistent with a feasible limited
entry system, entails the least possible im-
pingement on the common use reservation and
on the no exclusive right of fishery clause.

Tha argument <concludes that free
ability does not entail the least

transfer-
possible

impingement on the anti-exclusionist values

which those provisions reflect.

(Tlhe premise of this argument

cal.

ld. at 1191. We expressed the same theme in

is logi-

and no

Johns v. Commercial

Fisheries Entry Commission, 758 P.2d 1256 (Alaska

concerning the obligation of the Commercial Fisheries

Commission to establish an optimum number of

stated in Johns:

entry permits.

In (Ontroskv], we noted that there is a

tension between the limited entry clause of
the state constitution and the clauses of the
constitution which guarantee open fisheries.
We suggested that to be constitutional, a
limited entry system should impinge as little
as possible on the open fishery clauses
consistent with the constitutional purposes
of limited entry, namely, prevention of
economic distress to fishermen and resource
conservation. Ostroskv . . . . The optimum

enumber provision of the Limited Entry Act is

the mechanism by which limited entry is meant
to be restricted to its constitutional
purposes. Without this mechanism, limited

entry has the potential to be a system which

has the effect of “creating an
fishery to ensure the wealth
holders and permit values, while

exclusive

of permit

exceeding

the constitutional purposes of limited entry.
Because this risk of unconstitutionally

1988)
Entry

We



exists, tha (Commercial Flaheriaa Entry
Commission) should not delay in embarking on
tha optimum number process, except where
there is a substantial reason for doing 3o0.

id., 758 P.2d at 1266 (footnote omitted).

Most recently in Owsichak, we suggested that section 17

of article VIIlI, the wuniform application clause, "may require
‘'more stringent review' of a statute than does the equal
protection clause in cases involving natural resources."

Owsichek, 763 P.2d at 498 n.17 (quoting Gilman v. Martin, 662
P.2d 120, 126 (Alaska 1983)). We also cited with approval Jus-
tice Rabinowitz's dissent in Ostroskv, 667 P.2d at 1196 which
employs a least' restrictive alternative approach in view of the
"highly important interest running to each person within the
state" by virtue of the common use clause. 763 P.2dat 492- n.10.

"In reviewing legislation vfaich burdens tha equal access

clauses of article VIIlI, the purpose of the burden must be at
least important. The means used to accomplish the purpose must
be designed for the least possible infringement on article vill's
open access values. Ostroskv, supra at 1191, Johns, suora at
1266.

We employ this method of analysis in the present case
as an alternative ground of decision. Using this approach, we

conclude that the rural-urban residency criterion is unconstitu-

tional for the reasons that follow.
One purpose of tha 1986 $ct is to ensure that these
Alaskans who need to engage in subsistence hunting and fishing in

order to provide for their basic necessities are able to do so.



This is a* important interest. 20 Howaver, the means wused to
accomplish thia purpose are extremely crude. There are, aa noted

above, substantial numbers of Alaskans living in areas designated

as urban who have legitimate <claims as “esubsistence users.
Likewise, there are substantial numbers of Alaskans living in
areas designated as rural who have no legitimate <claims. a

classification scheme employing individual characteristics would
be less invasive of the article Vin open access values and much
more apt to accomplish the purpose of the statute than the

urban-rural criterion.

We note that several other jurisdictions have struck

down intrastate residential preferences in fish and game
statutes. These authorities support our view that the -equal
access clauses of article VIII, which are a ipecial type of equal
20. Another expressed purpose is to aid communiti

whose residents are dependent on subsistence, as distinct from
aiding the individual residents. This is not a purpose separate
from aid to individual <community members where the aid goes
directly to the individuals. As we stated in state v. Enaerch,

P.2d , Slip Op. No. 3539 at 31 (Alaska, December 18, 19991:

irTt woufT not make sense to conclude that a statute may not
discriminate between residents of two areas in order to aid the
residents of the more disadvantaged area, but that such a statute
could discriminate between residents of two areas in order to aid
the communities in the more disadvantaged area. The communities
are merely the collective sum c¢f the residents.”

A third purpose is to comply with ANILCA in order to

retain sitate fish and game control on federal lands. It s
difficult to view this as a sufficiently important purpose.
ANILCA does not require state compliance. State control merely
for the sake of control is a questionable goal when the terms

infringe upon the open access values of article VIII.



protection guaranty, bar the residential discrimination imposed
in this case. 21 Lewis v. State, 161 S.W. 134 (Ark. 1913)

contains an excellent historical statement:

When it becomes necessary*' for the
propagation and preservation of wild game and
fish for the wuse af the public, the people
acting in their sovereign capacity, through
their lawmaking power, may pass lawa to
regulate the right of each individual which
he enjoys in common with every other member
of the community to use of same. But when

21. See State v. Brvan. 99 So. 327, 330 (Fla.

(state law levying 810 and $50 license tax on state residents who
are non-residents of <certain counties, as a prerequisite to
hunting in thoee counties, when residents of those counties pay
only SI or S1.25, violates equal protection): State v. Barkley,
134 S.S. 454, 455 (N.C. 1926) (state law levying si hunting fee
on non-resident hunters in the county, and a $: fee on residents
of the county, held invalid in "that it taxed inhabitants
unequally),* Harper v. Galloway, 51 So. 126, 229 (Fla. 1910)
(state law tftat required citizens -of the state of Florida who
were not residents of Marion County to give a previous notice of
intention to hunt and to pay a special license tax for the
privilege of hunting game in Marion County, while no notice or
license tax was required of residents of Marion County, denied
equal protection of the laws); Bruce v. Director, Dep*t of
Chesapeake Bav Affairs. 276 A. 2d 208 («d. 197i) [statutes
prohibiting crabber from crabbing in waters of county other than
his county of residence and prohibiting oystermen from going to
waters of another county invalid); Power, More About Qvatars Than
You Wanted To Know, 30 MarylandlL. Rev* 199, 218 [1970) T*a
county non-resident represents no peculiar threat to the fishery
but merely the same threat as represented by a county
resident.").

But see Commonwealth v. Hilton. 54 N.E. 362, 364 (Mass.
1899) (selectmen o1 a town may prohibit the digging of clams by

nonresidents of the town); State V. Morton, 335A.2d 607,615

(Me. 1975) (state had compelled governmental interest in
conservation of its clams and its attempt to achieve that purpose
by, in part, authorizing municipalities to apply a
resident-nonresident standard inlicensing shell fisheries did
not unconstitutionally discriminate against nonresidents).

3340
-28

1924)



the sovereign undertake* to regulate or

restrain the individual in its right as a
member of the community to enjoy the right to
take and use this common property of all, it
must do so upon the same terms to all members
of the community alike. The common right,

which one individual of the whole’*community
is entitled to en;joy as much as another,
cannot be made by law the exclusive privilege
of the people of a certain class or section
upon terms and conditions that do not apply
to the whole people alike. This right which
one individual has in common with every other

individual in the community to take and use
fish and game, ferae naturae, is one that has
existed from the remotest times, and,

although at one time in England after the
Norman Conquest the right to take fish and
game was claimed as a royal prerogative to
the exclusion of the people, it was restored
to them by the Barons at Runnymede in 1215,
and was declared in the great charter which
they wrested from King John. "The rights,"
says Green, "which the barons claimed for
themselves they <claimed for the nation at
large." Green's History of the English
People, vol. 4, pp. 252-254. _

These rights were confirmed and
established <ever thereafter in England by
acts of Parliament, and they have come down
to Us from the laws of England and may be
regarded as a common heritage of " the
English-speaking people. See Parker V.
People, 111 111. 581, 53 Am. Rep. 643. Also
Geer v. Conn., 161 U.S. 519, 16 Sup. Ct. 600,
40 t. e3"! T83)] Martin v. Waddell, 16 Pet.
412, 10 L. Ed. 997. The only Justification
for a law regulating and restricting the
common right' of individuals to take wild game
and fish is the necessity for protecting the
same from extinction, and thus to preserve
and perpetuate to the individual members of
the community the inalienable rights which

they have had fromtime immemorial. While
the state, holding the title to game and
fish, S0 to speak, in trust for every
individual member of the community, may pass
laws to regulate the ' rights" of each

individual m the manner of taking and using
the common property, yet, as we have already
stated, this must be done, under the



Constitution, wupon tha same terms to all tha
paopla. No special privileges or immunities
can be conferred.

Where the nacasaity for the preservation
of the wild game and fish exists in certain
territories of the state, that territory may
be segregated for the purpose of regulating
the right to taking game and fish therein;
but the privilege of taking and wusing same
must be extended to the people of the state
outside of the territory upon the same terms
that are given to those who are residents of
the territory embraced'~Tn the legislation.
Hayes v. Territory, 2 Wash. T. 266. 5 Pac.

927. in the cases of State v. Higgins, 31 S.

c. 51, 28 S. E. 15, 38 .. h. A. 561, and

Harter v. Galloway, 58 Fla. 255, 51 South.

226, 26 L. R. A. (N.S.) 794, 19 Ann. Cas.

235, the question here involved was

considered and determined in accord with the

doctrine we have announced.
ld. at 155-156 (footnote omitted, emphasis added)e

CONCLUSION

Our disposition of this <case makes it wunnecessary to
discuss the other grounds advanced by appellants. For thaabove
reasons, the judgment of the superior court is reversed. This
case is remanded to the superior court with instructions to issue
a declaratory judgment that the rural preference or ch. 52 SLA
1985 is unconstitutional and to take such further action as may

be appropriate.

REVERSED and REMANDED.
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MOORE# Justic*# Concurring.

The court correctly concludes thdt chapter 52# SLA
1986 ("the Act"™) violates the Alaska Constitution. I write
separately to explain my understanding of the court's hold-
ing in part B of the section entitled “The Article vm
Clauses - History and Analysis#"™ which | join# and because |

disagree with the court's analysis in part A.

Ecua! Protection

The Act is motivated by a compelling purpose#
ensuring that persons who are dependent upon subsistence
hunting and fishing have access to wildlife. However# the
Act's geographical classification schema is <??%ly loosely
related to that purpose.- This is an equal protection case#
and an easy one at that.

Article I1# section 1 of the Alaska Constitution
provides that "all persons are . . . entitled to equal
rights, opportunities, and protection under the law . . . ."
We have decided many cases interpreting this provision, most

recently# State v. Enserch Alaska Construction, Inc.,

p,2d # Op. Ho. 3539 # (Alaska, December 18, 1989). The

Alaska Constitution has a similar clause specifically
concerning natural resources. Article VIII# section 17, the

uniform application clause, provides that "(l)aws and



regulation*" governing the use or disposal of natural
resources shall apply squally to all parsons similarly
situated with reference to tha subject matter and purpose to

be served by the law or regulation."”

When applying tha equal protection, clause of arti-

cle I, wa determine tha iraportanca of the individual inter-
est affected by tha enactment. The importance of the
individual interest determines the level of scrutiny we

apply to both the 3tate*3 interest in the enactment and the
nexus between that interest and the enactment. Ensercn. op.
No. 3539, at 22-24; Alaska Pacific Assurance Co. v. Browvi,
687 P.2d 264, 269-70 (Alaska 1984). Without explicitly
acknowledging it, tha court's opinion employ* the same
analysis under the wuniform application clause of article
VI, See supra pp. 26-27. Since tha principle of equality
underlies both <clauses, the wuse of our wequal protection

analysis in the uniform application context is proper.

| believe that the individual interest impaired by
the Act, access to wildlife for subsistence purposes, is a
species of tho important right to engage in economic
endeavor atissue in Enserch, Op. No. 3539, at 25-28 . See

also Commercial Fisheries Entry Comm'n v. Apokedak, e6Cs P.2d

1255, 1266 (Alaska 1980). The challenged enactment



therefore should receive close scrutiny.i The Act then at

leeit mu*t be closely related to an important state interest.

Enserch, Op. No. 3539, at 28.

The state's interest, ensuring that*:thcse who must
engage in subsistence hunting and fishing are able to do so,
is undoubtedly important. Indeed, | believe it is compel-
ling. However, the Act's classification scheme for deciding
who is entitled to engage in subsistence hunting and fishing
and its implementing regulations are not closely related to
the purpose of the Act. As the court's opinion describes,
large numbers of residents of areas classified as wurban
under the Act are dependent upon subsistence hunting and
fishing. Conversely, some of the state's larger cities,
where many people are not dependent upon subsistence hunting
and fishing, are <classified as rural. Supra pp. 11-12.
There is only a modest correlation between the set of people
who reside in areas designated as rural under the Act and
the set of people who are dependent upon subsistence hunting
and fishing. The fit between the Act and the state's in-

terest does not even approach that required to withstand

1. Enserch, Op. No. 3539, at 28;
Lynden Transp., Inc., 765 P.2d 1375, 1379 (Alaska 1988). It
may bi that the enactment should receive even greater

scrutiny under the wuniform application clausa? however, tha
court has not decided that question. Owaichek v. State, 763
P.2d 488, 498 n.17 (Alaska 1988).



close scrutiny. Therefore, tha Act violates the equal
protection and wuniform application clauses of the Alaska
Constitution.

This is not to say that all subsistence preference
laws would be unconstitutional. I simply believe that for
such a lav to pass constitutional muster, it must be closely
related to its compelling purpose. A law providing for
individual determinations of eligibility would in my view be
sufficiently tailored to the state's interest to withstand a

constitutional challenge.

Common Use and Exclusive Right of Fishery

The court's holding in Part A of the section enti-
tled "The _Article VIIi clauses <« History and Analysis™ s
not altogetner clear. X agree with the court to the extent
that it holds that an intrastate geographical preference for

the taking of wildlife violates cections 3 and 15 of article

VIIl of the Alaska Constitution. I reject any implication
that all preferences* especially all subsistence preferenc-
es, would violate these sections. I do not believe that the

court can find & violation of article VI, section 17



without & full ~equal protection analysis. I do not join
pert A of the court'* opinion, but I concur in it* result. 2

Section 15 of article VIIlI provide* that "(n]Jo ex-
clusive right or special privilege of fishery shall be cre-
ated or authorized in the natural waters of the State.”
Alaska Const., art. Vlix, $ 15 (emphasis added). Section 4
of article VIII provides that the use of resources shall be
"subject to preferences among beneficial uses.” On the sur-
face, there appears to be soma conflict between these provi-
sions. To the greatest extent possible, we must interpret
the provisions of Article VIIlI consistent with each other.
See Abrams v. State, 534 ?2.2d 91, 95 (Alaska 1975).

Section 4 clearly authorizes some preferences
based upon uses. The court recognized a parallel exception
to section 15 in Kenai Peninsula Fisherman's Cooperative As-
sociation, Inc. v. State, 628 P.2d 897 (Alaska 1981), where
we wrote that section 15 "was not meant to prohibit differ-
ential treatment of such diverse user groups as commercial,
sports, and subsistence fishermen." 628 P2d at 904 The

Act distinguishes subsistence usee from commercial and sport
1

uses in name only. As discussed above, its classification
2. I would not, however, reach this
because | believe that such geographical preferences violate

the equal protection and unifoffo application clauses of the
Alaska Constitution.

question,



is in fact a fairly arbitrary one based upon residence.** it

is not tha typa of classification we have previously held

parmissibla under section 13.

Wa are left with the question whether geographical
preferences are permissible under section 15. For the rea-
sons given in the court's opinion, see supra pp. 15-19, i
believe that reliance upon Hynes V. Grimes Packing Co.. 337
U.S. 86 (1949), which interpreted the federal statute wupon
which section 15 was based, is appropriate. In Hvnes, the
Court invalidated regulations prohibiting fishing off the
shores of the Karluk Reservation. While 1 do not believe
that Hynes is dutermtnative since it involved an exclusive
right to fish in a particular area and not a mere
preference, 337 U.S. at 92, section 13 proscribes “special
privilege[s]M as well as exclusive rights. Like the court,
I do not read Hynes as being based on the fact that the
exclusive right was granted to Matives rather than some
other group. Nor do I believe that Hynes can be
distinguished by the ability of people to move to rural
areas and thus qualify under the Act. See sucra pp. 18-19 i
n.12. For these reasons, I agree with the court that
geographical preferences for the taking of fish are not
permissible under section 15. The Act thus violates section
15. Although section 15 is facially applicable only to

fishing, | would have no difficulty finding a corresponding



prohibition of geographical hunting preferences m * che

common use clause of article VIII, section 3. See supra p.

23.
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RABINOWITZ, Justice, dissenting.

I dissent from the court's holding that ch. 32 slA, igas
is unconstitutional.* In my view Alaska's subsistence laws are
not violative of either section 3 ("common use"), aection 15 ("no

exclusive right of fisheries'’), or section 17 ("equal application

of laws"™) of article VIIlI of the Alaska Constitution.
Article VI, section 4 explicitly provides for
"preferences among beneficial uses.” In Kenai Pen. Fisherman's

Co-op Ass'n v. State, 628 ?.2d 897, 904 (Alaska 1981), we said in
part: "[wijhile section 13 does prohibit granting monopoly
fishing rights, that section was not meant to prohibit
differential treatment of such diverse user groups as commercial,
sport, and subsistence fishermen." The subsistence laws at issue
here do not exclude individuals from access -to wildlife; rather,
wildlife resources are allocated on a preferential basis. Nor do
these laws create an exclusive right of fishery in any class.
Rather, the effect of these laws is to provide for a subsistence
preference among b<anefical users of the resource. No exclusive,
monopolistic, or otherwise closed classes c¢f resource users are
established.

I would further hold that <c¢h. 52 SLA 1986 is not

violative of the equal protection provisions of the Alaska

1. Hereinafter state subsistence laws.



Constitution (article I, section 1, article VIII, section 17).

In ray view adoption of£ the strict scrutiny and least restrictive

alternative standards is inappropriate. Given the nature of the
interest at stake | would apply a leaser standard for purposes of.
equal protection analysis. This subsistence legislation is
substantially related to legitimate legislative goals. |
conclude that the fit between the legislature's goal of

furthering the health and welfare of subsistence users, and the
subsistence preference system it devised to carry out this

objective, is sufficiently <close to withstand scrutiny wunder

Alaska's equal protection provisions.

INTRODUCTION «

In response to the impact the state's population growth
has had upon subsistence lifestyles, Congress in 1980 enacted the
Alaska National Interest Lands Conservation Act (hereinafter
ANILCA or federal subsistence Iaw).2 ANILCA was designed to
protect subsistence hunting and fishing by giving such uses

3
priority over commercial and sport uses in rural areas.

2. Pub. L. No. 96-487, 94 Star. 2371 (1980); 16 U.S.C.

SS 3101-3233 (West 1985) . Congress prefaced Title VIII of ANILCA

with a declaration that "the continuation of the opportunity for

subsistence uses by rural residents of Alaska . . . is essential

to Native physical, economi traditignal, and cultural cx\sc*nce
Mo 15 U.S.C. S é‘.

3. See 16 U.S.C. S5 3111-3126 (1982 & Supp. IV 1986).



The federal subsistence law specified that subsistence
uses must be Mcustomary and traditional wuses by rural Alaska
residents." ANILCA S 303; 16 U.S.C. $ 3113 (emphasis added).
Thus, under ANILCA, eligibility for subsistence permits was de-
pendent in part upon one's qaoqraphic place of residence. ANILCA
S 804; 16 U.S.C. S 3114.4

ANILCA authorized tha state to continue managing fish
and game inhabiting Alaska's federal Ilands and waters if the
state established regulations maintaining the definition of and
preference for subsistence uses articulated in the federal sub-
sistence law. ANILCA S 805(d); 16 U.S.C. $ 3113(d). The state
legislature complied, and thereby retained managerial control
over federal lands Ilocated within the state—by authorizing the
Joint Boards of Fish and Game to promulgate regulations defining
"rural" wuse.

In enacting ch. 52 SLA 1986 the Alaska House of
Representatives adopted a letter of intent.5 The letter
articulated the aubsistence-rural preference of the act in the

following terms:

4. "Rural"™ areas are those with sparse populations,
and the term "rural™ as wused in ANILCA is not a term of art.
Kenaitze Indian Tribe v. State of Alaska, 860 F.2d 312 (9th Cir.
1988) , cert~. darned, 105 L. Ed. 2d 695 (1989), (term ™“rural™ s
to be given its ordinary significance, meaning "sparsely

populated™).

ii»-1"}
5. 1985 House Journal 1246.



This limit;ation of the definition of
"subsistence wuses" recognizes that Alaska is

unique, and unlike any of the other
forty-nine states, the economy of many rural
communities in rural areas in Alaska is
significantly dependent upon participation by
the residents of the communities in the
taking of fish stocks and game populations
for personal and family consumption.
Further, the legislature finds that the

general health and welfare of these citizens
is significantly tied to their participation
in these activities.e/

The subsistence statutes challenged here define "rural
area" as "a community or area of the state in which the
noncommercial, customary, and traditional use of fish or game for
personal or family consumption is a principal characteristic of

the economy of the community or area." AS 16.05.940(25).

6 . Sea also the House Committee on Interior
Insular Affairs Report issued in conjunction with tha passage of
ANILCA.

After consideration of tha testimony at the

subcommittee's hearings and town meetings
throughout Alaska and review of studies done by a
variety of federal, state, academic, and ocher

agencies and groups, the' Committee has no doubt
about the importance of subsistence wuses to the
rural people of Alaska. Reliable evidence was
given to the Committee demonstrating that fifty
percent of the food for three-quarters of the
Native families in Alaska's small and medium
villages is acquired through subsistence uses, and
40% of such families spend an average of 6 to 7

months of the -year in subsistence activ-
LtIAESe o o o

H.R. Rep. No. 1045, 95th Cong., 2d Seaa., at 181 (1978).



Appellants' basic contention here is that "by excluding

from eligibility as subsistence users all urban dwellers and by
including all rural dwellers, it wunfairly excludes sons wurban
residents who have lived a subsistence lifestyle and desire to

continue to do so, while needlessly including numerous rural

residents who have not engaged in subsistence hunting and
fishing." The linchpin of thisdispute, then, s whether the
challenged subsistence law constitutes an unconstitutionally
imperfect attempt to fulfill the legislature's purpose of

protecting subsistence uses,

I, DO ALASKA'S SUBSISTENCE LAWS VIOLATE ARTICLE VIII OF THE
ALASKA Cet~ATITUTFON? “

Appellants challenge the constitutionality of the state
subsistence laws under three <clauses of article VIII of tha
Alaska Constitution, sections 3 ("common use"™), 15 ("no exclusive

|

right of fisheries"), and 17 ("equal application of laws")." The

court attributes a "shared meaning™ to these three constitutional

7. Section 3 of article VIIlI provides:

Wherever occurring in their natural state, fish,
wildlife, and waters are reserved to che people
for common use.

Section 15 of article J/I1Il provides:

No exclusive right or special privilege of fishery
shall be <created or authorized in <che natural

(footnote continued)
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provisional that "exclusive or special privileges to take fish
aivd wildlife are prohibited." The court then concludes that the
subsistence statute's preference for rural residents violates

each of the aforementioned clauses and offends che shared meaning

of article VIII. | disagree.
A. Section Three: The "Common Use"™ Clause.
Article VIIIlI, section 3 (the ™"common wuse"™ clause) is
derived from laws designed to guarantee the common citizen

participation in wildlife harvest, and to divest the Crown of

(footnote continued)

waters of the State. This section does not
restrict the power of the State to Ilimit entry
into any fishery for the purposes of resource
conservation, to prevent economic distress among
fishermen and those dependent wupon them for a
livelihood and to promote the efficient develop-
ment of aquaculture in the State.

Section 17 of article VIII provides:

Laws and regulations governing the use or disposal
of natural resources shall apply equally to all
persons similarly situated with reference to the

subject matter and purpose to be served by the law
or regulation.

8 . In Lewis v. State, 161 S.W. 154 (Ark.
court described che history of”j:he common use principle in che
following terms:

[A] Ithough at one time in England after the
Norman Conquest the right to take fish and game
was claimed as a royal prerogative to the exclu-

(footnote continued)
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"public trust™ doctrine9 "impose(s) upon the state a cruet duty
to manage the fish, wildlife and water resources of the state for
the benefit of all the people.” Owsichek v. State, 763 P.2d 488,
495 (Alaska 1988) (citations omitted); see algo Metlakatla Indian
Community, Annette Island Reserve v. Egan. 362 P.2d 901, 905
(Alaska 1961) , aff*d, 369 U.S. 45 (1962); Herscher v. Staca.
Pep*t of Commerce, 568 P.2d 996, 1003 (Alaska 1977).

In State v.Ostroskv. 667 P.2d1184 (Alaska 1983),
reh*g denied, 468 U.S. 1204 (1984), we accepted che view that the
common use clause reflects "anti-exclusionist values." Id. at
1191. Thereafter, in Owsichek v. State. 763 P.2d 488 (Alaska
1988), a case involving an exclusive right to <conduct guided

hunting in particular areas ofwildernesswe reiterated this

(footnote continued)

sion of the people, it was restored to them by tha
Barons at Runnyraede in 1215, and was declared in

the great charter which they wrested from King
John.

These rights* were confirmed and established
ever thereafter ir. England by acts of Parliament,
and they have come down to wuse from the laws of
England and may be regarded as a common heritage
of the English-speaking people.

ld. at 155 (citations omitted).

9. The public trust doctrine maintains that governm
holds untaken wildlife in trust for public use, ™and that
government owes a fiduciary duty to manage such resources for the
common good of the public as benefieiary. See Owsichek v. State,

763 P.2d 488, 493-95 (Alaska 1988).



theme seating that section 3 is fundamentally "anti-raonopoly™ in
its thrust. Id. at 493 ("Because an EGA [exclusive guide area]
is clearly a typeof monopoly Co [legislative] history
strongly suggests that the statutes at issue here are unconstitu-
tional."). Critical to our holding that the guide licensing

system at issue in Owaichek was unconstitutional under the common

use clause were the following characteristics of the schemet it
permitted a single guide permanently to exclude all other guides
from leading hunts professionally on specific lands; it favored

established guides at the expense of new entrants in the guiding
market; it created a salable/ property-like interest in the
license; and it established exclusivity of an unlimited duration.

ld. at 496.

In the <case at bar the <challenged subsistence laws

exhibit none of these <characteristics. Tha state subsistence
laws establish a subsistence preference, not an exclusive,
monopolistic, or otherwise closed class. Anyone may join

subsistence wusers by moving to a sector of the state which has

been designated as a "rural area." Further, these laws do not
establish subsistence hunting and fishing as an exclusive wuse,
even in rural areas, except during periods of extreme resource

scarcity.1o In regard to this ijsue | think the court's reliance

10. Alaska Statute 16.05.258(c) authorizes

(footnote continued)
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on Owsichek And Ostroskv is misplaced. Both Owsichek and
Oatrosky emphasize that the primacy thrust of article VIII s
anti-exclusioniat or anti-monopolistic, not anti-proferential.

I do not read the statutes in question as providing
that eligibility to participate in subsistence uses is determined
solely with reference to where an individual lives. That is not
the case. The subsistence laws at issue here are implemented by
raulti-factoral regulations wh.\ch focus not only on place of
residence, but also wupon particular stocks and populations of
fish and game, and particular patterns of subsistence wusage.11
Moreover, individual characteristics are always considered wunder
the state subsistence law during lean periods when it becomes
necessary to restrict even certain subsistence uses. In those
periods, the determination as to which individuals among' those
normally eligible for a subsistence permit may continue
harvesting is made on the basis of an analysis of individuals'

characteristics under the following criteria: (1) customary and

(footnote continued)

prohibition of non-subsistence uses during periods of famine when

the state's total harvest is insufficient to support even normal
subsistence uses.

11. Subsistence uses must be "custo
traditional”™ uses as determine”, by the separate Boards after
evaluation of a particular fish or game stock in Light of eight
criteria. 5 AAC 99.010(b). These eight criteria include

examination c¢f individual populations' patterns of use, methods
and efficiency of wuaa, consistency of use, and methods of food
storage, as well as the nexus between the asserted subsistence
use and tha maintenance of individuals' cultural heritage. Id.

mary



direct dependence on tha resource as tha mainstay of livelihood?
(2) local residence? and (3) availability of alternative
resources. AS 16.05.259(c).

Tha court'3 interpretation of the common wusa clause
would prohibit the legislature from making any differential allo-
cation of natural resources whatsoever, an outcome precluded by
our holding in Kenai Peninsula, 628 P.2d 897 (Alaska 1981) and
the language of article VIIIlI, section 4, which explicitly pro-
vides for "preferences among beneficial uses." In Kenai, we held

that "(wlhile section 15 does prohibit granting monopoly fishing

rights, that section was not meant to prohibit differential
treatment of such diverse user groups as commercial, sport, and
subsistence fisherman." 698 P.2d at 904 (emphasis added).
Moreover, it is axiomatic thatr the provisions of
article VIIlI of the Alaska Constitution should be interpreted so
as to avoid internal contradictions. Abrams v. State, 534 P.2d
91, 95 (Alaska 1975) ("1t is an undisputed maxim of

constitutional construction that the different provisions of the
document shall be read so as to avoid conflict whenever
possible™); Park v. State, 528 P.2d 785, 786-87 (Alaska 1974)
("It is a well accepted principle of judicial construction that,
whenever reasonably possible, every provision of the Constitution
should be given meaning and effect,, and related provisions should
be harmonized."). In my view the 'court's reading, of article

VIIlI, section 3 as prohibiting preferences among beneficial uses



of Mask*'a resources plainly conflict! with article VIII,

section 4. That section provides, in full:
Fish, forests, wildlife, grassland!, and all
other repleniihible resources belonging to
the State shall be wutilized, developed, and

maintained on the sustained yield principle,
subject to preferences among beneficial, uses.

(Emphasis added.) The intent of section 4 is that persons
situated differently <can be treated differently and that some
users of a resource ,iay legitimately be given preference over
others.

In brief, the common use clause constitutionalized the
doctrine that wild fish and game are held in trust by the state
for the benefit of the public as a whole, rather than by the
sovereign in exclusive possession. That principle is consistent
with the view that the sovereign state may manage wildlife for
the common good, including certain beneficial preferences. Thus
I conclude that the challenged subsistence laws do not offend the
anti-monopolistic, anti-exclusionist values underpinning the
public trust and common use doctrines embodied in section 3 of

article VIIlI of Alaska's constitution.

B. Section 15: the "Vo Exclusive Richt" Clause.

| also disagree with the court's holding that che state
subsistence law violates article VI, section 15 (the “no

exclusive right" clausa).



The court relies for it* interpretation of the no
exclusive right clause upon Hvnes v. Grimes Packing Cc., 337 U.S.
86 (1949), a case in which the United States Supremo Court inter-
preted the federal legislation which governed Alesha's fisheries

before statehood, former 48 U.S.C. SS 220-224 (1941) (hereinafter

"The White Act™). The White Act did include language seeeingly
prohibitive of the hind of geographic distinction at issue here.

Section 1 of the White Act provides, in relevant part:

[NJo exclusive or several right of fishery

shall be granted . . . nor shall any citizen
of the United States be denied the right to
tahe, ©prepare, cure, or preserve fish or

shellfish in anv area of the watere of Alaska
where fishing is permitted by the Secretary
of the Commerce.

Act of June 6, 1924,Ch. 272, S 1# 43 stat. 464 (emphasis added).

On the other hand, | disagree with the court's view that insofar
as the White Act wasexpressly anti-geographic, section 15 should
begiven a similar construction. For in my opinion Hynes is
distinguishable in several important respects.

First, Hynes did not involve an allocation of fish and
game on the basis of residence; rather, the exemption at issue

there applied only to fish, and was predicated wupon the wusers'

status as Indians, not their place of residence. 337 U.S. at
89-97. Second, Hynes involved an exclusive right of access which
had been made available only tojt closed class of fishermen. Ac

issue in Hvnes was a regulation of the Secretary of the Interior

completely prohibiting commercial salmon fishing in all waters.



within 3,000 feet of the shores of tha Karluk reservation, but

exempting Native fishermen from this otherwise comprehensive ban.
ld. There fora, Hvnes, like Owsichek, is distinguishable from the
classification scheme at issue in the present case, since in the
case at bar one may become eligible for subsistence permits by
moving into a rural area. Finally, as noted previously, both
article VIII, section 4 and Kenai Fishermen establish that
section 13 cannot be read to prohibit differential treatment of

such diverse wuser groups as commercial, sport, and subsistence

users.

C. Section 17: the "Faual Application” Clause.

Although section 17 (the ™"equal application clause™) s

a component of article VIII, it is essentially, as the court
states, a "'more stringent . . .e equal protection clause (for]
cases involving natural resources."” I will address these

issues together.
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I1r. DO TUB 1986 STATE SUBSISTENCE LAWS VIOLATE ARTICLE VIII.
SECTION 17 OR THE EQUAL PROTECTION CLAUSE OF THE ALASKA
CONSTITUTION (ARTICLE I, SECTION 1)?

The court holds tha state subsiste«n.ce laws unconstitu-
tional on equal protection grounds, 12

Although this <court has not yet addressed the issue
whether equal access to fish and game is a fundamental right, we
have held that commercial fishing is not fundamental. Commercial
Fisheries Entrv Comm'n v. Aookcdak, 606 P.2d 1255, 1262 (Alaska
1980). Other courts have concluded that recreational hunting is
not a fundamental right. See, e.g., Baldwin v. Montana Fish and
Game Comm'n, 436 U.S. 371 (1978) (elk hunting by non-residents
not fundamental); (Jtah Public Employees Ass'n v. State, 610 P.2d
1272 (Utah 1980) (entry in big game -permit drawing not

fundamental) . See also Herscher V. State, Department of

Commerce, 568 P.2d 996, 1003, 1006 (Alaska 1977).

In my view, the interest at stake, i.e., the right to
participate in subsistence hunting and fishing, 1is not a funda-
mental right. Maximum scrutiny is reserved for fundamental

12. The majority opinion employs article VIII
17 and the <concurring opinion of Justice Mcore wuses article |
section 1. As Justice Moore points out, the method of analysis
in either case is the same. Because Alaska's equal protection

standards are more stringent than the federal constitutional
standard, any statute which passes muster under Alaskan law will
also survive the wequal protection ~clause of the United States
Constitution. Herrick's Aero-Aaua Repair V. Department of
Transportation, 754 P.2d”Ilil, u u (Alaska 1988).* Therefore,
discussion oi the federal standard is omitted.
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rights and suspect classifications, ostroskv, 667 p.2d at 1192.

Given whet | perceive to be the appropriate characterization of
&K

the interact involved, the state must demonﬁtrate the existence

of a substantial relationship between the means utilized by the

legislation and the legitimate governmental ends sought to be.

achieved thereby.

Since I am of the view that strict scrutiny is
inapplicable, 1 conclude that the questioned legislation does not
violate the Alaska Constitution's equal protection clause. The

challenged subsistence laws are fairly and substantially related
to the important governmental goal of protecting the health and

welfare of the state's subsistence wusers, a goal admittedly

within the state's police powers to pursue.”

13.As mentioned previously, m enacting the state
subsistence laws, the Alaska legislature explicitly found that

"the general health and welfare of these citizens is
significantly tied to their participation in fsubsistence)
activities." 1985 House Journal 1246. In a similar vein this

courtsaid in State v. Tanana Valley Sportsmen'sAss'n, 533 P.2d
854, 859 n. 18 /Alaska “i$+8)1 *

. . . For hundreds of years, many of the Native
people of Alaska depended on hunting toobtain the

necacsities of life. To this day, despite incur-
sions by those of different cultures, many Alaska
Eskimos, Indians and Aleuts eke cut a livelihood
by reliance on fish and game. . . . Not only is
the game of prime importance in furnishing the
bare necessities of life, but subsistence hunting

is at the core of the cultural tradition of many
of these people.



Implicit in my view that this legislation is not

violative of equal protection is the further conclusion that the

subsistence classification formulated to fulfill this concededly

legitimate legislative purpose is not constitutionally infirm.

As we said in Apokedak, 606 P.2d at 1267i

[Individual cases will arise in which those
barred may be able to show extreme hardship.
The legislature in its wisdom could
conceivably have better provided for such
instances.” But equal protection# =even under
Alaska's stricter standard, does not demand
perfection in classification. If it did,
there would be few laws establishing

classifications that would sustain an

equal
protection challenge.

The subsistence legislation in question here effectively captures

within its ambit the thousands of subsistence wusers residing in

Alaska's numerous rural villages. In short, I would hold that

the subsistence laws' fit satisfies the requirements of equal

protection under both article I, section 1, and article viil,

section 17 of the Alaska Constitution.
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DEPAIITTMFINT OF FISH AND UAME P.0. BOX 3-2000

JUNEAU, ALASKA 99802-2000
PHONE:: (907) 465-4100

STEVE COWPER ;GOVERNOR

OFFICE OF THE COMMISSIONER

January 16, 19S0

The Honorable Bettye M. Fahrenkamp
Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Senator Fahrenkamp:

By now | am sure you are aware of the Alaska supreme court decision
in McDowell v. State ruling that the rural residency requirement
under the state's existing subsistence law violates the Alaska
Constitution.

I am sure that vyou have been receiving numerous calls from
constituents who are concerned about what this court decision

actually means. For that reason, | am providing you a packet of
information for your immediate use. The Department of Law is still
reviewing the decision—it 1is rather Jlengthy and leaves open a

number of questions regarding current and future management of our
fish and wildlife resources. We have asked for a stay until July 1
with respect to existing hunting and fishing regulations to allow

for an orderly transition in management. In any event, the case
has been sent back to the state superior court for further action,
and we will be working with the court to determine how best to
proceed.

Of course, everyone is asking what this means for the actual
subsistence priority law and the need to be consistent with federal
law in order to retain state management of fish and game on federal
lands. The administration will be consulting with attorneys, fish
and wildlife managers, and other interested and affected parties
around the state before making any final decision on what is the
best course of action.

In the meantime, for your information | have enclosed:
* A chronology of the state's subsistence law.

* An information sheet detailing the results of the court's
decision.

11:K2LH
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* A copy of Title VIII of ANILCA.

* A copy of the state's subsistence lav/.
We v/ill be keeping the Legislature apprised of further developments
on this issue. If you need further information, do not hesitate

to contact Molly McCammon at 465-4100.

Si

Do
Commissioner

Enclosures



CHRONOLOGY OF THE STATE"S SUBSISTENCE LAW

1978 STATE'S FIRST SUBSISTENCE LAW: The state passes its
first subsistence law which, once sustained yield has been ensured,
requires that subsistence uses be allowed, with a priority if
necessary. The law defines subsistence uses as "customary and
traditional wuses"™ of fish and game for specific purposes such as
food.

1980 ANILCA: Congress passes the Alaska National Interest
Lands Conservation Act, creating 104 million acres of new national
parks, preserves and wildlife refuges. Title VIII of that act

mandates that the state maintain a subsistence hunting and fishing
preference for rural residents, or forfeit management of these

subsistence uses on public lands. If the state fails to protect
subsistence as described in ANILCA, the act stipulates that the
federal government will take over management of fish and wildlife

on the two-thirds of the state that is federal land.

1982 CONSISTENCY: The joint Boards of Fisheries and Game
adopt a regulation specifying that customary and traditional uses
are rural wuses, and the Department of Interior certifies the
state's consistency with ANILCA.

1982 REPEAL INITIATIVE: A statewide effort to repeal the
subsistence law fails by a large margin at the polls.

1983 SUBSISTENCE SUIT: Several Alaskans file suit against
the state subsistence lav/. In McDowell v. State, they argue that
the law denies subsistence privileges to some urban residents who
have long depended on fish and wildlife resources, while granting
those privileges to some rural residents who do not need it, and
for that reason the law is unconstitutional.

1985 MADISON DECISION: The Alaska supreme courc, in the
Madison decision, rules that state regulations limiting subsistence
to rural residents are not consistent with the state's 1978
subsistence law. The Interior Department notifies the state that
the Madison decision violates the provisions of ANILCA and
threatens takeover of fish and wildlife management on public lands
unless the state comes up with a new subsistence law, incorporating
the rural limitation.

1986 NEW SUBSISTENCE LAW: The Alaska Legislature enacts a new
law limiting subsistence to rural residents. In state superior
court, the McDowell suit is amended to challenge the new
subsistence law. The Kenaitze Indian Tribe also files a suit in

federal court under ANILCA to protest the classification of the
Kenai Peninsula as an urban area.



1987 KENAITZES INITIALLY DENIED: A federal judge rules
against the Kenaitzes, saying the state subsistence law's
definition of rural agrees with the wuse of the word "rural™ in

federal subsistence law.

1987 MCDOWELL INITIALLY -DENIED: The state superior court
holds that the 1986 subsistence law is constitutional.

1988 KENAITZE DECISION REVERSED: The ninth U.S. circuit court
of appeals in San Francisco reverses the Kenaitze decision and
holds that the state definition of rural is not consistent with

ANILCA. The U.S. Supreme Court ultimately denies review.

1989 KENAITZE NEGOTIATIONS: Under direction by the federal
district court in a preliminary ‘injunction, the state and the
Kenaitze tribe agree to a one-year weducational fishery, for
plaintiffs in that <case only, until a permanent subsistence
solution can be found. The state initially believes that a simple
amendment to ANILCA, which changes the federal definition of rural
to match the state definition, is the best solution. However, that

effort failed, and negotiations begin toward reaching a consensus
opinion.

1989 MCDOWELL DECISION: On December 22, the Alaska supreme
court rules the 1986 state subsistence law is unconstitutional
because it excludes urban residents from subsistence activities.

1990 STAY GRANTED: On January 5 the Alaska supreme court
granted the state a stay in the McDowell decision until July 1 with
regard to existing regulations. As a consequence, all existing

regulations are in effect and are enforceable until that time.



RESULTS OF MCDOWELL V. STATE RULING ON SUBSISTENCE LAW

COURT DECISION: On December 22, 1989, the Alaska Supreme Court
reversed a lower court, ruling that Article VIII of the Alaska
Constitution prohibits limiting eligibility for subsistence uses
to residents of rural areas (McDowell v. State).

This appears to make it constitutionally impossible for Alaska to
enact a law consistent with ANILCA, raising the possibility of
federal management on some of the lands in Alaska, unless there is
a change to ANILCA to the Alaska Constitution.

IMMEDIATE IMPLICATIONS: The supreme court remanded the case back
to the superior court to issue a declaratory judgment and to work

with the state on further action. A judge has not been assigned
yet at the lower court, and no date has been set for further
action. Until the superior court rules and provides further
direction and upon the advice of the Department of Law, ongoing or
imminent winter subsistence hunts will be conducted under current
Board of Game regulations. The supreme court has granted the state
a stay of the decision wuntil July 1 with respect to existing

hunting and fishing regulations to allow for an orderly transition
in management. As a consequence, existing subsistence .egulations

will remain valid and enforceable.

The Boards of Fisheries and Game will be continuing their annual
regulatory meetings through January and running into April. Action
on most subsistence related proposals will probably be deferred

until the superior court takes action.

LONG-TERM ISSUES: Title VIIlI of the Alaska National Interest Lands
Conservation ACT (ANILCA) requires federal land managing agencies
to provide a preference for the subsistence uses of rural residents
on federal public lands, unless the state provides for such
subsistence wuses and the public participation as required by
ANILCA. It is unlikely that the state can continue to meet these
requirements now that the state cannot constitutionally provide a
rural preference.

OPTIONS: There are several options available to deal with this
problem over the long term. These include possibly working out an
agreement with federal agencies to allow cooperative decision-
making for fishing and hunting regulations on federal lands, or
seeking changes in ANILCA, state lav;, the state constitution, or
some combination of all of these. No conclusions have been reached
at this time as to which option will provide the best, long-term

solution.



A STAT. 242 PUBLIC LAW 96-487-DEC. 2 19890

managed for the purpose of protecting their suitability for
wilderness designation pending revision of the initial plans; and

@ unless expressly authorized by Congress the Department of
Agriculture shall not conduct any further statewide roadless
area review and evaluation of National Forest System lands in
the State of Alaska for the purpose of determining their suitabil-
ity for inclusion in the National Wilderness Preservation
System.

TITLE VIII- SUBSISTENCE MANAGEMENT AND USE

FINDINGS

Duse 3l Sec .801. The Congress finds and declares that—

(@ the continuation of the opportunity for subsistence uses by
rural residents of Alaska, including both Natives and non-
Natives, on the public lands and by Alaska Natives on Native
lands is essential to Native physical, economic, traditional, and
cultural existence and to non-Native physical, economic, tradi-
tional, and social existence;

@ the situation in Alaska isunique in that, in most cases, no
practical altemative means are available to replace the food
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(® continuation of the opportunity for subsistence uses of
resources on public and other lands in Alaska is threatened by
the increasing population of Alaska, with resultant pressure on
subsistence resources, by sudden decline in the populations of
some wildlife species which are crucial subsistence resources, by
increased accessibility of remote areas containing subsistence
resources, and by taking of fish and wildlife in a manner
inconsistent with recognized principles of fish and wildlife

management;
@ in order to fuHall the policies and purposes of the Alaska
43 uscloll Native Claims Settlement Act and as a matter of equity, it is
note necessary for the Congress to invoke its constitutional authority

over Native affairs and its constitutional authority under the
property clause and the commerce clause to protect and provide
the opportunity for continued subsistence uses on the public
lands by Native and non-Native rural residents; and

(®) the national interest in the proper regulation, protection,
and conservation of fish and wildlife on the public lands in
Alaska and the continuation of the opportunity for a subsistence
way of lifeby residents of rural Alaska require that an adminis-
trative structure be established for the purpose ofenabling rural
residents who have personal knowledge of local conditions and
requirements to have a meaningful role in the management of
Ffish and wildlife and of subsistence uses on the public lands in
Alaska.

POLICY

16 usc 3112 Sec. 802. It is hereby declared to be the policy of Congress that—

1) consistent with sound management principles, and the
conservation of healthy populations of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with
management of fish and wildlife in accordance with recognized



PUBLIC LAW 96-487-DEC, 2, 19890 ASTAT. 2423

scientific principles and the purposes for each unit established,
designated, or expanded by or pursuant to titles Il through V11 of a*¥p 2377.
this Act, the purpose of this title isto provide the opportunity for
rural residents engaged iIn a subsistence way of life to do <o;

@ nonwasteful subsistence uses of fish and wildlife and other
renewable resources shall be the priority consumptive uses ofall
such resources on the public lands ofAlaska when it is recessary
1o restrict taking in order to assure the continued viability ofa
fish or wildlife population or the continuation ofsubsistence uses
of such population, the taking ofsuch population for nonwasteful
subsistence uses shall be given preference on the public lands
over other consumptive uses; and

) except as otherwise provided by this Act or other Federal
laws, Federal land managing agencies, in managing subsistence
activities on the public lands and in protecting the continued
viability of all wild renewable resources in Alaska, shall cooper-
ate with adjacent landowners and land managers, including
Native Corporations, appropriate State and Federal agencies,
and other nations.

DEFINITIONS

Sec. 803. As used in this Act, the term "'subsistence uses' means USC 3113.
the customary and traditional uses by rural Alaska residents ofwild,
renewable resources for direct personal or family consumption as
food, shelter, fiel, clothing, tools, or transportation; for the making
and selling of handicraft articles out of nonedible byproducts of fish
and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for
customary trade. For the purposes of this section, the term—

@ "family" means all persons related by blood, marriage, or
adoption, or any person livingwithin the household on a perma-
nent basis; and

@ "barter” means the exchange of fish or wildlife or their
parts, taken for subsistence uses—

(A) for other fishor game or their parts; or
(B) for other food or for nonedible items other than money
ifthe exchange is of a limited and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec. 804. Except as otherwise provided in this Act and other 16 USC 3114
Federal laws, the taking on public lands of fish and wildlife for
nonwasteful subsistence uses shall be accorded priority over the
talang on such lands of tish and wildlife for other purposes. When- Priority criteria,
ever it is necessary to restrict the taking- of populations of fish and
wildlife on such lands for subsistence uses in order to protect the
continued viability ofsuch populations, or to continue such uses, such
priority shall be implemented through appropriate limitations based
on the application of the following criteria;

(@ customary and direct dependence upon the populations as
the mainstay of livelihood;

@ local residency; and

) the availability ofalternative resources.



94 STAT. 2424 PUBLIC LAW 96-187- DEC. 2, 1980

lij USC 3115.

LOCAL AND REGIONAL PARTICIPATION

Sec. 805. (@) Except as otherwise provided in subsection (d) of this
section, one year after the date of enactment of this Act, the
Secretary in consultation with the State shall establish—

(@ at least six Alaska subsistence resource regions which,
taken together, include all public lands. The number and bound-
aries of the regions shall be sufficient to assure that regional
differences in subsistence uses are adequately accommodated;

@ such local advisory committees within each region as he
finds necessary at such time as he may determine, after notice
and hearing, that the existing State fish and game advisory
committees do not adequately perform the functions of the local
committee system set forth in paragraph (3XDXiv) of this subsec-
tion; and

) a regional advisory council iIn each subsistence resource
region.

Regional adviso- Each regional advisory council shall be composed of residents of the

ry council, au-
thaority.

Annualreport to
Secretary.

region and shall have the following authority:

(A) the review and evaluation of proposals for regulations,
policies, management plans, and other matters relating to sub-
sistence uses of fish and wildlife within the region;

(B) the provision ofa forum for the expression ofopinions and
recommendations by persons interested in any matter related to
the subsistence uses of fish and wildlife within the region;

(© the encouragement of local and regional participation
pursuant to the provisions of this title In the decisionmaking
process affecting the taking of fish and wildlife on the public
lands within the region for subsistence uses;

iD) the preparationofan annual report to the Secretary which
shall contain—

@ an identification of current and anticipated subsistence
uses of fish and wildlife populations within the region;
@) an evaluation of current and anticipated subsistence
needs for fish and wildlife populations within the region;
@) a recommended strategy for the management of fish
and wildlife populations within the region to accommodate
such subsistence uses and needs; and
(iv) recommendations concerning policies, standards,
idelines, and regulations to implement the strategy. The
tate fish and game advisory committees or such local
advisory committees as the Secretary may establish pursu-
ant to paragraph (2) of this subsection may provide advice 1o,
and assist, the regional advisory councils in carrying out the
functions set forth in this paragraph.
® The Secretary shall assign adequate qualified staff to the
regional advisory councils and make timely distribution ofall availa-
ble relevant technical and scientific support data to the regional
advisory councils and the State fishand game advisory committees or
such local advisory committees as the Secretary may establish
pursuant to paragraph (2) ofsubsection @).
© The Secretary, iIn performing his monitoring responsibility
pursuant to section 806 and in the exercise of his closure and other
administrative authority over the public lands, shall consider the
report and recommendations of the regional advisory councils con-
cerning the taking of fishand wildlife on the public lands within their
respective regions for subsistence uses. The Secretary may choose not
to follow any recommendation which he determines is not supported
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by substantial evidence, violates recognized principles of fish and
wi ldlife conservation, or would be detrimental to the satisfaction of
subsistence needs. Ifa recommendation isnot adopted by the Secre-
tary, he shall set forth the factual basis and the reasons lor his
decision.

@  The Secretary shall not implement subsections k). (. and © of Implementation,
this section ifwithin one vear from the date of enactment of this Act,
the State enacts and implements laws ofgeneral applicability which
are consistent with, and which provide for the definition, preference,
and participation specified in, sections 803, 804, and 805, such laws,
unless and until repealed, shall supersede such sections insofar as
such sections govern State responsibility pursuant to this title for the
taking of fish and wildlife on the public lands for subsistence uses.
Laws establishing a system of local advisory committees and regional
advisory councils consistent with section 805 shall provide that the
State rulemaking authority shall consider the advice and recommen-
dations of the regional councils concerning the taking of fish and
wildlife populations on public lands within their respective regions
for subsistence uses. The regional councils may present recommenda-
tions, and the evidence upon which such recommendations are based,
to the State rulemaking authority during the course of the adminis-
trative proceedings of such authority. The State rulemaking
authority may choose not to follow any recommendation which it
determines isnot supported by substantial evidence presented during
the course of its administrative proceedings, violates recognized
principles of fish and wildlife conservation or would be detrimental t
the satisfaction of rural subsistence needs. Ifa recommendation isnot
adopted by the State rulemaking authority, such authority shall set
forth the factual basis and the reasons for ftsdecision.

(eXD) The Secretary shall reimburse the State, from funds appropri- Reimbursement
ated to the Department of the Interior for such purposes, for reason- © States.
able costs relating to the establishment and operation of the regional
advisory councils established by the State in accordance with subsec-
tion (d) and the operation of the State fish and game advisory
committees so long as such committees are not superseded by the
Secretary pursuant to paragraph () of subsection @. Such reim-
bursement may not exceed 50 per centum of such costs In any fiscal
year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this
subsection shall be inaddition toany grants, payments, or other sums
to which the State isentitled from appropriations to the Department
of the Interior.

(@ Total payments to the State under this subsection shall no€eport toCon-
exceed the sum of 35,000,000 in any one fiscal year. The Secretary
shall advise the Congress at least once in every fivwe years as to
whether or not the maximum payments specified in this subsection
are adequate to ensure the effectiveness of the program established
by the State to provide the preference for subsistence uses of fish and
wildlife set forth in section 804.

FEDERAL MONITORING

Sec.806. The Secretary shall monitor the provisions by the State of Report tooon-
the subsistence preference set forth in section 804 and shall advise 9siionol com-
the State and the Committee on Interior and Insular Affairs and on %tlﬂegém
Merchant Marine and Fisheries of the House of Representatives and |
the Committees on Energy and Natural Resources and Environment

and Public Works of the Senate annually and at such other times as
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16 USC :iu7.
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16 USC 3118.
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he deems necessary of his views on the effectiveness of the implemen-
tation of this title including the State’ provision of sbch preference,
any exercise of his closure or other administrative authority to
protect subsistence resources or uses, the views of the State, and any
recommendations he may have.

JUDICIAL ENFORCEMENT

Sec. 807. (@ Local residents and other persons and organizations
aggrieved by a failure of the State or the Federal Government to
provide for the priority for subsistence uses set forth in section 804 (or
with respect to the State as set forth in a State law of general

licability if the State has fulfilled the requirements of section
gSE(d)) may, upon exhaustion of any State or Federal (as appropriate)
administrative remedies which may be available, filea civil action in
the United States District Court for the District of Alaska to require
such actions to be taken as are necessary to provide for the priority.
In a civil action filed against the State, the Secretary may be joined as
a party to such action. The court may grant preliminary injunctive
relief in any civil action ifthe granting of such relief is appropriate
under the facts upon which the action is based. No order granting
preliminary relief shall be issued until after an opportunity for
hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the State to
submit regulations which satisfy the requirements of section 804:
when approved by the court, such regulations shall be incorporated
as part of the final judicial order, and such order shall be valid only
for such period of time as normally provided by State law for the
regulations at issue. Local residents and other persons and organiza-
tions who are prevailing parties in an action filed pursuant to this
section shall be awarded their costs and attorneys fees.

@ A civil action filed pursuant to this section shall be assigned for
hearing at the earliest possible date, shall take precedence over other
matters pending on the docket of the United States district court at
that time, and shall be expedited inevery way by such court and any
appel late court.

© This section is the sole Federal judicial remedy created by this
title for local residents and other residents who, and organizations
which, are aggrieved by a failure of the State to provide for the
priority of subsistence uses set forth in section 804.

PARK AND PARK MONUMENT SUBSISTENCE RESOURCE COMMISSIONS

Sec .808. @Within one year from the date ofenactment of thisAct,
the Secretary and the Governor shall each appoint three members to
a subsistence resources commission for each national park or park
monument within which subsistence uses are permitted by this Act.
The regional advisory council established pursuant to section 805
which has jurisdiction within the area in which the park or park
monument is located shall appoint three members to the commission
each ofwhom isa member ofeither the regional advisory council or a
local advisory committee within the region and also engages in
subsistence uses within the park or park monument. Within eighteen
months from the date ofenactment of this Act, each commission shall
devise and recommend to the Secretary and the Governor a program
for subsistence hunting within the park or park monument. Such
program shall be prepared using technical information and other
pertinent data assembled or produced by necessary field studies or
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investigations conducted jointly or separately by the technical and
administrative personnel of the State and the Department of the
Interior, information submitted by. and after consultation with the
appropriate local advisory committees and regional advisory coun-
cils. and any testimony received in a public hearing or hearings held
by the commission prior to preparation of the plan at a convenient
location or locations in the vicinity of the park or park monument.
Each year thereafter, the commission, after consultation with the
appropriate local committees and regional councils, considering all
relevant data and holding one or more additional hearings iIn the
vicinity of the park or park monument, shall make recommendations
1t the Secretary and the Governor for any changes in the program or
its implementation which thecommission deems necessary.
<oi The Secretary shall promptly implement the program and Programand
recommendations submitted t him by each commission unless he Féecommendauon
finds in writing that such program or recommendations violates 'MPlementation
recognized principles of wildlife conservation, threatens the conser-
vation of healthy populations of wildlife in the park or park monu-
ment, is contrary to the purposes for which the park or park
monument isestablished, or would be detrimental to the satisfaction
of subsistence needs of local residents. Upon notification by the
Governor, the Secretary shall take no action on a submission of a
commission for sixty days during which period he shall consider any
proposed changes in the program or recommendations submitted by
the commission which the Governor provides him.
© Pending the implementation of a program under subsection @)
of this section, the Secretary shall permit subsistence uses by local
residents in accordance with the provisions of this title and other
applicable Federal and State law.

COOPERATIVE AGREEMENTS

Sec. 809. The Secretary may enter into cooperative agreements or 16 usc 3119
otherwise cooperate with other Federal agencies, the State, Native
Corporations, other appropriate persons and organizations, and,
acting through the Secretary of State, other nations to effectuate the
purposes and policies of this title.

SUBSISTENCE AND LAND USE DECISIONS

Sec. 810. @) Indetermining whether towithdraw, reserve, lease, or "6USC 3120.
otherwise permit the use, occupancy, or disposition of public lands
under any provision of law authorizing such actions, the head of the
Federal agency having primary jurisdiction over such lands or his
designee shall evaluate the effect of such use, occupancy, or disposi-
tion on subsistence uses and needs, the availability of other lands for
the purposes sought to be achieved, and other alternatives which
woulld reduce or eliminate the use, occupancy, or disposition of public
lands needed for subsistence purposes. No such withdrawal, reserva-
tion. lease, permit, or other use, occupancy or disposition of such
lands which would significantly restrict subsistence uses shall be
effected until the head ofsuch Federal agency—

(@ gives notice to the appropriate State agency and the
appropriate local committees and regional councils established
pursuant to section 805;

(@ gives notice of, and holds, a hearing in the vicinity of the Hearing,
area involved; and
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® determines that (A) sclt a significant restriction of subsist-
ence uses is necessary, consistent with sound management prin-
ciples for the utilization of the public lands, iIB) the proposed
activity will involve the minimal umount of public lands neces-
sary to accomplish the purposes of such use. occupancy, or other
disposition, and (C) reasonable steps will be taken to minimize
adverse impacts upon subsistence uses and resources resulting
from such actions.
Noticeami L (bi Ifthe Secretary isrequired to prepare an environmental impact
ins statement pursuant to section 102(2nC) of the National Environmen-
12 usc I 12 tal Policy Act, he shall provide the notice and hearing and include the
findings required by subsection @) as part of such environmental
impact statement.

© Nothing herein shall be construed to prohibit or im)
ability of the State or any Native Corporation t make land selections
4~ USC rot- and receive land conveyances pursuant to the Alaska Statehood Act
P>y , or the Alaska Native Claims Settlement Act.
e 10 After compliance with the procedural requirements of this

section and other applicable law, the head of the appropriate Federal
agency may manage or dispose of public lands under his primary
Jurisdiction for any of those uses or purposes authorized by thisAct or
other law.

ACCESS

lii USC 3121 Sec. 811. (@ The Secretary duall ensure that rural residents
engaged in subsistence uses shall have reasonable access tc subsist-
ence resources on the public lands.

(® Notwithstanding any other provision of this Act or other law,
the Secretary shall permit on the public lands appropriate use for
subsistence purposes of snowmobi les, motorboats, and other means of
surface transportation traditionally employed for such purposes by
local residents, subject to reasonable regulation.

RESEARCH

IB USC 3122. Sec. 812. The Secretary, in cooperation with the State and other
appropriate Federal agencies, shall undertake research on fish and
wildlife and subsistence uses on the public lands; seek data from,
consultwith and make use of, the special knowledge of local residents
engaged in subsistence uses; and make the results of such research
available to the State, the local and regional councils established by
the Secretary or State pursuant to section 805, and other appropriate
persons and organizations.

periodic reports

Submittal © Sec. 813. Within four years after the date of enactment of this Act,
HcmseandPrest- anc* " in every three-year period thereafter, the Secretary, in
dentof Serate™  consultation with the Secretary of Agriculture, shall prepare and
16 USC 3123. submit a report to the President of the Senate and the Speaker of the
House of Representatives on the implementation of this title. The
report shall include—
@ an evaluation of the results of the monitoring undertaken
by the Secretary as required by section 806;
(@ the status of fish and wildlife populations on public lands
that are subject to subsistence uses;
@ a description of the nature and extent of subsistence uses
and other uses of fishand wildlifeon the public lands;
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(@ the role of subsistence uses iIn the economy and culture of
rural Alaska;

G) comments on the Secretary”s report by the State, the local
advisory councills and regional advisory councils established by
the Secretary or the State pursuant to section 803, and other
appropriate persons and organizations;

@ a description of those actions taken, or which may need t
be taken in the future, to permit the opportunity for continu-
ation of activities relating to subsistence uses on the public lands;

and
(@ such other recommendations the Secretary deems appropri-
ate.
A notice of the report shall be published in the Federal Register and Rblicationm
the report shall be made available to the public. Peceral Regis-

REGULATIONS

Sec. 814. The Secretary shall prescribe such regulations asare MiUSC 3124.
necessary and appropriate to carry out his responsibilities under this
tte.
LIMITATIONS, SAVINGS CLAUSES

Sec .815. Nothing in this tatleshall be construed as— Ib LSC 315.

tl) granting any property right in any fish or wildlife or other

resource of the public lands or as permitting the level of subsist-

ence uses of fish and wildlifewithin a conservation system unit to

be inconsistent with the conservation of healthy populations, and

within a national park or monument to be inconsistent with the

conservation of natural and healthy populations, of fish and

wildlife. No privilege which may be granted by the State to any

individual with respect to subsistence uses may be assigned to

any other individual;

@ permitting any subsistence use of fish and wildlife on any
portion of the public lands (whether or not within any conserva-
tion system unit) which was permanently closed to such uses on
January 1, 1978, or enlarging or diminishing the Secretarys
authority to manipulate habitat on any portion of the public
lands;

(@ authorizing a restriction on the taking of fish and wildlife
for nonsubsistence uses on the puolic lands (other than national
parks and park monuments) unless necessary for the conserva-
tion of healthy populations of fish and wildlife, for the reasons set
forth in section 816, to continue subsistence uses of such popula-
tions, or pursuant to other applicable law; or

@ modifying or repealing the provisions of anv Federal law
governing the conservation or protection of fist and wildlife,
including the National Wildlife Refuge System Administration
Act of 1966 (80 Stat. 927; 16 U.S.C. 068dd-jj), the National Park
Service Organic Act (39 Stat. 535,16 U.S.C. 1, 2, 3, 4), the Fur Seal
Act of 1966 (80 Stat. 1091; 16 U.S.C. 1187), the Endangered
Species Act of 1973 (87 Stat. 884; 16 U.S.C. 1531-1543), the Marine
Mammal Protection Act of 1972 (86 Stat. 1027; 16 U.S.C.
1361-1407), the Act entitled ""An Act for the Protection of the
Bald Eagle, approved June 8. 1940 (4 Stat. 250; 16 U.S.C.
742a-754) , the Migratory Bird Treaty Act (40 Stat. 755; 16 U.S.C.
703-711), the Federal Aid in Wildlife Restoration Act (50 Stat.
917; 16 U.S.C. 669-6691), the Fishery Conservation and Manage-
ment Act of 1976 (90 Stat 331; 16 U.S.C. 1801-1882), the Federal
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Aid in Fish Restoration Act (01 Stat. 130; 16 U.S.C. 777- ""Hi, or
any amendment.! toany one or more ofsuch Acts.

CLOSURE TO SUBSISTENCE USES

5kc.6)6. @>All national parks and park monuments in Alaska
shall be closed to the taking of wildlife except for subsistence uses to
the extent specifically permitted by this Act. Subsistence uses and
sport fishing shall be authorized in such areas by the Secretary and
carried out iIn accordance with the requirements of this title and
other applicable laws of the United States and the State of Alaska.

ibi Except as specifically provided otherwise by this section, noth-
ing in this title is intended to enlarge or diminish the authority of the
Secretary to designate areas where, and establish periods when, no
taking of fish and wildlife shall be permitted on the public ands for
reasons of puolic safety, administration, or to assure the continued
viability of a particular fish or wildlife population. Notwithstanding
any other provision of this Act or other law, the Secretary, after
consultation with the State and adequate notice and public hearing,
may temporarily close any public lands (including those within any
conservation system unit), or any portion thereof, to subsistence uses
of a particular fish or wildlife population only ifnecessary for reasons
of public safety, administration, or to assure the continued viability
of such population. If the Secretary determines that an emergency
situation exists and that extraordinary measures must be taken for
public safety or to assure the continued viability of a particular fish
or wildlife population, the Secretary may immediately close the
public lands, or any portion thereof, to the subsistence uses of such
population and shall publish the reasons justifying the closure in the
Federal Register. Such emergency closure shall be effective when
made, shall not extend for a period exceeding sixty days, and may not
subsequently be extended unless the Secretary affimmatively estab-
lishes, after notice and public hearing, that such closure should be
extended.

TITLE IX— IMPLEMENTATION OF ALASKA NATIVE CLAIMS
SETTLEMENT ACT AND ALASKA STATEHOOD ACT

SUBMERGED LANDS STATUTE OF LIMITATION

Sec. 901. (a) Notwithstanding any other provision of law, the
ownership by a Native Corporation or Native Group of a parcel of
submerged land conveyed to such Corporation or Group pursuant to
the Alaska Native Claims Settlement Act or this Act, or a decision by
the Secretary of the Interior that the water covering such parcel s
not navigable, shall not be subject to judicial determination unless a
civil action is filed in the United States District Court within five
years after the date of execution of the interim conveyance if the
interim conveyance was executed after the date of enactment of this
Act, or within seven years after the date of enactment of this Act if
the interim conveyance was executed on or before the date of
enactment of this Act. Ifa parcel ofsubmerged land was conveyed by
a patent rather than an interim conveyance, the civil action
described in the preceding sentence shall be filed within five years
after the date of execution of the patent if the patent was executed
after the date ofenactment of this Act. or within seven years after the
date of enactment of this Act ifthe patent was executed on or before
the date of enactment of this Act. The civil action described in this
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former subsection (b) held contrary ©©  Eluslta. Sup. Cl. Op. No. 3106 iFile No.
AS 16.06.920<a) mandate. — A "subsis- S9911, 724 P.2d 514 11986).

tence'” defense crented hv the stnie court Applied in Gottardi v. State. Sup. Ct.
of appeals © ''remedy” the Board of Op. No. 2154 iFileNo. 4436>. 615 P 2d 626
Game"s failue 1 adopt scpurate subsis- 119801

tence regullations under former subsection Quoted inJordan v. State, Ct. App. Op.
ibi of this section contradiicted the legisla- No. 360 iFile No. 7782l. 681 P.2d 346
tive mandate of AS 16.06.%0lai. State v.  <IB4i.

Sec. 16.05.256. Nonresident and nonresident alien permits.
Whenever itisnecessary to restrict the taking ofbig game so that the
opportunity for Alaska residents to take big game can be reasonably
satisfied In accordance with sustained yield principles, the Board of
Game may, through a permit system, limit the taking ofbig game by
nonresidents and nonresident aliens to accomplish that purpose. & 3
ch 74 SLA 1982)

Sec. 16.05.257. Subsistence bunting regulations. [Repealed, § 12
ch 52 SLA 1986.1

Sec. 16.05.258. Subsistence use and allocation of fish and
game, (@ The Board of Fisheries and the Board ofGame shall iden-
tify the fish stocks and game populations, or portions of stocks and
populations, that are customarily and traditionally used for subsis-
tence iIn each rural area identified by the boards.

(®) The boards shall determine

(@ what portion, ifany, of the stocks and populations identified
under (@) of this section can be harvested consistent with sustained
yield; and

(@ how much of the harvestable portion is needed to provide a
reasonable opportunity to satisfy the subsistence uses of those stocks
and populations.

(© The boards shall adopt subsistence fishing and subsistence hunt-
ing regulations for each stock and population for which a harvestable
portion is determined to exist under (©)() of this section. If the
harvestable portion is not sufficient to accommodate all consumptive
uses of the stock or population, but is sufficient to accommodate sub-
sistence uses of the stock or population, then nonwasteful subsistence
uses shall be accorded a preference over other consumptive uses, and
the regulations shall provide a reasonable opportunity to satisfy the
subsistence uses. If the harvestable portion is sufficient to accommo-
date the subsistence uses of the stock or population, then th ; boards
may provide for other consumptive uses of the remainder of the
harvestable portion. Ifit is necessary” to restrict subsistence fishing or
subsistence hunting in order to assure sustained yield or continue
subsistence uses, then the preference shall be limited, and the boards
shall distinguish among subsistence users, by applying the following
criteria:
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(@D customary and direct dependence on the fish stock or game pop-
ulation as the mainstay of livelihood:

@ Ilocal residency: and

(@ availability of alternative resources,

<d> The boards may adopt regulations consistent with this section
that authorize taking for nonsubsistence uses a stock or population
identified under (@) of this section.

le) Fish stocks and game populations, including bison, or portions of
fish stocks and game populations, not identified under (@) of this sec-
tion may be taken only under nonsubsistence regulations.

(@ Takings authorized under this section are subject to reasonable
regulation of seasons, catch or bag limits, and methods and means.
Takings and uses of resources authorized under this section are sub-
ject to AS 16.05.831 and AS 16.30. <€ 6 ch 52 SLA 1986)

NOTES TO

Regulations adopted under former
AS 16.06.257 had to be in accordance
with the Administrative Procedure
Act (AS 4.&). State v. Tanana Valley
Sportsmen”s Ass™n, Sup. Ct. Op. No. 1716
(File No. 3433), 583 P.2d 854 (1978).

While former AS 16.06.257. which au-
thorized the Board ofGame to adopt regu-
latios providing for subsistence hunting,
did not secifically refer to the Adminis-
trative Procedure Act (AS 4.62), it ap-
peared clear that it merely st forth an
additioal purpose for which regulations
might be pronulgated. State v. Tanana
Valley Sportsmen®s Assh. Sup. Ct. Op.
No. 1716 (File No. 3433), 583 P.2d 854
978).

Issuance of permits based on verbai

DECISIONS

instructions to agents held improper.
— Nothing in the Administrative Proce-
dure Act (AS 44.62) authorizes the Board
of Game 1o impose requirements not con-
tained In written regullations by means of
oral instructions to agents. Such verbal
additios ®© regulations inwolving re-
quirements of substance are unauthorized
and urenforcesble. State v. Tanana
Valley Sportsmen®s Assh, Sup. Ct. Op.
No. 1716 (File No. 3433), 583 P.2d 854
Q9r).

Reasonable basis for Board of
Game s quota of caribou to be killed
under former AS 16.06.257. — See State
V. Tanana Valley Sportsmen®s Assh. Sup.
Cl. Op- No. 1716 (File No. 3433), 583 P.2d
854 (1979).

Sec. 16.05.259. No subsistence defense. In a prosecution for the
taking of fishor game in violation ofa statute or regulation, itisnot a
defense that the taking was done for subsistence uses. (8 7 ch 52 SLA

1986)

Revisor's notes. — Formerly AS
16.06.261. Renumbered in 1987.

Sec. 16.05.260. Advisory committees. The Board ofFisheries and
the Board of Game may adopt regulations they consider advisable in
accordance with the Administrative Procedure Act (AS 44.62) estab-
lishing, at places in the state designated by the individual boards,
advisory committees to be composed of persons well informed on the
fish or game resources of the locality. The boards shall set the number
and terms of each of the members of the advisory committees, shall

27
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W E CURRENT CRISIS:
McDOWELL V. STATE

THE SITUATION of
federal and stale laws governing
subsistence iIn Alaska was
abruptly upset on December 22,
1989, when the Alaska Supreme
Court issued its opinion in
McDowell v. Stale. At issue in
this ease was whether the exist-
ing Alaska subsistence law, which
provided priority subsistence
hunting and fishing opportuni-
ties 0 rural Alaska residents,
was permitted by the Alaska State
Constitution.

The ease had been started
in 1983 by several individuals
who had strongly supported the
1982 Ballot Proposition 7 to
repeal Alaska’ subsistence pri-
ority. After Proposition 7 was
defeated by the voters, the
McDowell suit was filed, claim-
ing that the state subsistence law,
originally adopted in 1978 and
amended iIn 1986, was unconsti-
tutional and should be thrown
out.

Although the people who
brought the suit lost the"r ease in
the Superior Court inearly 1988,
they appealed the decision; and

Alaska Federation dfNatives

December 22, 1989, reversed the

decision of the lower court. The

Supreme Court held that pro-

viding rural Alaskans special sub-

sistence privileges violates Ar-

ticle VIII, Sections 3, 15 and 17

of the Alaska Constitution. Sec-

tion 3 reserves fish and wildlife

in their “natural state” to the

people of Alaska for “common

use.” Section 15 prohibits the

Legislature from creating a fish-

ery allocation system that results

in an “exclusive rigit or special

privilege of fishery." Section 17

requires statutes governing hunt-

ing and fishing to “apply equally

to all persons similarly situated.”
Al the State’s request.

Chief Justice Warren Matthews,

the author of the McDowell

decision, stayed the effect of the

decision until July 1,

1990. Justice Matthews

also granted the State

and the AFN an exten-

sion of time to Febru-

ary 9, 1990 to file peti-

tions for a rehearing of

the McDowell ease by

the Supreme Court.

AFN has filed Wts peti-

tion for rehearing, ex-

plaining to the court why

it should reconsider the

case. If rehearing is

granted, the Supreme

Court will take up the

case again. If rehearing is de-
nied, the case will be sent back
the Superior Court to determine
the practical consequences of this
new rule of constitutional law.

One of the first things the
Superior Court will have to de-
cide iswhich part or parts of the
Alaska subsistence law the Su-
preme Court struck down. Did
the Supreme Court intend lo
inalidate the entire subsistence
priority, or did it throw out only
the rural resident limitation,
leaving the subsistence priority
intact?

. In either case, state law B
once again out of compliance
with the rural subsistence prior-
ity in Title VIII of ANILCA.
Again, the state finds itelf in a
position in which, Fno remedy

Alaska Federation of Natives
411 W. 4th Avenue, Suite 301

Anchorage, AK 99501

* * 7y T'otir it ...
iU,

r.n. e N

<E_Uir in

can be found by July 1, the Sec-
retary of the Interior has a legal
responsibility under Title VIII
of ANILCA t assume fish and
game management (with the
federal rural subsistence prior-
ity) on public lands and waters in
Alaska. If this should happen,
the geographical extent of the
Secictary’s jurisdiction and his
various options for management
systems remain to be decided.

Various remedies for this
legal dilemma have been sug-
gested in Alaska during the lest
several weeks. The substantive
results and political processes of
each are discussed, without
comment or analysis, in the ar-
ticleon “options’ on page 5 ofthis
newsletter.

* * %
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HISTORY OF SUBSISTENCE

NATIVE HERITAGE

Subsistence hunting,
fishing and gathering activities
of Alaska Natives reach back
thousands of years in history.
Although the methods uScd to
lake fishand game have fjhagctdl
over the centuries, subsistence
remains an absolute.necessity
for the economic survival of
modern Native  families.
Moreover, it is the cultural
nucleus of Native life.
NON-NATIVE LAW

The history of
subsistence In twentieth century.
Alaska isthe story ofhow federal
lavs made by the Congress in
Washington, D.C., and
Territorial and Slate laws made
by the Legislature in Juneau,
have tried to affect these age-
old Native practices. Some laws
have protected subsistence
rigits; others have diminished
the freedom of Native people

take what they need.
In gereral, it is the state  any fishstockorganic population prioryears hadcontained a point where itfellitmust enact

government which has the legal toahAlaskaresidents, with no specific language to protect itsown lawgiving a clear
power and responsibility formosi  special preference for anyone susistene®."" One had proposed preference to subsistence over
fishand game management. But (‘first-come, first-sened”), uitil setting aside"“‘subsistence Use other uses of fish and game. In
state action is often influenced - all available surplus animals are units” of public lands around part, the Legislature did this in
_~~""*br-even-determined - by the taken; or itcan allocate, fish and Native villages, t, be response to hearings and debates
encircling power ol"ihc -Pcthnl game nnione defined croups of administered by the Department in the U.S. Congress over
governmen\jwh " fdrivNiiT A" fasl HtaniV“Hinglo™MIbicve®r ""df AhMHEEEY3F . *WN C T StafeNNi\isisleirifct iDrélectibns then
60 percent of the land in Alaska publicpurposes itdecides are containeda policydeclaration beingconsideredfor inclusion
and maintains a special mostimportant- as long as it protecting“Nativesubsistence in theAlaska National Interest
obligation towards Native does not violate the Alaska hunting, fishing, trapping and Lands Conservation Act (which

Americans. (Indeed, the active Constitution in doing this. gathering rights.”, Neither was would finally be adopted by the
involvement oftheU.S. Congress . Between 1960 and 1978, included in the fimal version Congress in 1980).

in subsistence goes back as far the State Legislature, through adopted by the Congress/ ? The 1978 state subsis-
as 1902.) Public policy on the Board of Fish and Game, 1t their place, language tence statute did“not define

subsistence is thus a constant managed hunting and fishing on was inserted"in the ANCSA  subsistence users as ‘“Natives.”
back-and-forth power rjme the “first-come, first-served” Conference Report (an official Nor did it limit subsistence t
between the United States and besis. Everyone in Alaska could document which accompanies a “rural Alaska residents," as did
the State of Alaska - with the take these resources uitil the fimal bill to the floorofCongress, ANILCA two years later. What
economy and cultures of Native surpluses were exhausted each explaining itshistory, provisions itdid was to state that subsistence

people at stake. year; No one group had priority and intent) which stated that uses, reflecting the dependency
PRIORITYUSES VS. EQUAL over another. This caused Native subsistence interests arid of subsistence huntOrs and
ACCESS serious problems for many subsistence resource landswould Fishermen on limited resources.

The central issue of Native villages, which were be protected. It was assumed would have priority over
subsistence law since Statehood impacted by urban, non-Native that the federal government, commercial and sport uses. [
is simple t understand. There Ffishermen and hunters, through the Department of the was unclear about who or where
are too many people - Native particularly during the pipeline Interior, would guarantee this, the subsistence users were in
and non-Native - who want t population boom of the late But Congress expected the stale Alaska,

harvest Alask;’s fish and game . 1970%. to take similar responsibilities: ANILCA: THE CRITICAL
resources. There are not enough ANCSA: A FEDERAL "The Conference Committee FEDERAL LAW

animals to let everyone take STATEMENT OF CONCERN expects both the Secretary and At the same time, the
everything he or she wants. So, As early as 1971, during the State to take any action U.S. Congress was involved in
the power of state law must Wts consideration of the Alaska necessary to protect the several years of policy debate
decide who gets 1o take: Native Claims Settlement Act, subsistence needs of the over the Alaska National Interest
*which-animals (species),”™ Congress was aware that the Natives." Lands Conservation Act. This
* where (game units and State of Alaska was not THE 19/8 STATE LAW: A i the law which was to set the
fisheries), protecting Native village hunters  SUI ISISTENCEPREFERENCE major outlines of federal land
ewhen (seasons), and fishermen. Although The decade of the 1970"s - ownership and management
*how (methods and means), and section 4(b) of ANCSA saw increasing non-Ndtivc, Zdver the 60 percent-of Alaska
* for what purposes (UseS).- extinguished tll /%aboriginal urban pressure on"subsistence lands which remain owned by

To do this, the State huntingor fishingrigts thatmay resources ,,"al-oiihd, Native the United States. Inmany ways,
Legislature must choose one of exist,” various settlement tills communities.". By 1978, tie: ANILCA was the second chapter
two altermatives. Itcan open up which had been considered in Alaska Legislature had come to ofANCSA, complcTing the legal
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structure of public land
allocations, purposes and uses.
But in addition to its land
provisions, ANILCA showed
that Congress was determined
to adopt clear language
protecting subsistence rigts.

Mere Congress chose to
dcfine sulnsistencei userjs.Jo®
geography , rather than race. .The
Senate Committee Report stated
that “by itsnature, a ‘subsistence
use” is something.done only by
Native and non-Native residents”
of “rural” Alaska.” The
Committee included in its
definition of rural areas such
communities as Bethel, Nome,
Kotzebue, . Barrow, etc.
Mowcvcr. it recognized that the
rural nature of communities can
change... leaving open the
possibility- that population
growtli iand economic
development might.move a
community out of -tre rural
category (with its subsistence
preference) over time.

The text of ANILCA
states that “the continuation of
the"opportunity for subsistence
uses by rural residents of Alaska,
including both Natives and non-
Natives on the public lands, and
by Alaska Natives on Native
lands, is essential to Native
physical, economic, traditional
and cultural existence and to
non-Nativq physical, economic,
traditional and social existence.”
It notes that rural Alaska
-residents,are dependent, on
subsistence resources, having no
practical , altermative. ..food
supplies.,lgconcludes, therefore,
that "It is necessary for Congress

authority over Native affairsand
its constitutional authority under
the property clause and the
commerce clause, to protect and
provide the opportunity for
continued subsistence uses on
the public lands by Native and

non-Native _ .. residents.”

subsistence uses shall be given
preference on the public lands
over other consumptive uses

. =, However, Congress also
wanted Alaska’ fish and game
management to be done by one
level of government in one
unified, statewide system. It
hoped to. avoid a situation in
which the Secretary of the
Interior managed fish and. game
op,federal lands,and the Alaska
Department of Fish and Game

managed similar resources, but

-with different regulations, on

state and private (mainjy Native)
lands. Ir*order to encourage a
unified system. ANILCA. gave
the Slate of Alaska one year in
which to enact its own rural
subsistence priority to conform
with the new federal law. If it
did so, the state would be al lowed
to manage fish and game on
both federal and non-feilcral
lands. This is an excellent
example of how the power of
federal law - in this ease based
on the general supremacy.of the
Congress, the federal ownership
of more than half of Alaska and
the congressional obligalipp. to
Natives - can require a state to
take certain actions itmight not
,otherwise have taken. The
ANILCA rural subsistence

History of Subsistence cont.

its management incentive lor
state compliance, is the bedrock
on which the system of
subsistence law currently rests.
FIRST STATE COMPLIANCE
WITH ANILCA, BY
REGULATION

The Stale of Alaska soon
acted to come inmto compliance
with the new federal law and 1o
maintain a single system of
management in s own hands.
Its own subsistence preference
law, previously adopted in 1978,
had not specifically limited
subsistence uses 1o “rural Alaska
residents."" Technically, the state
was immediately out of
compliance with ANILCA.
Rather than amend the 1978
law in the Legislature, it was
decided in 1982 that the Board
of Fisheries and the Board of
Game would jointly adopt a
regulation which added the
“rural Alaska resident”
limitation o the state’ definition
of subsistence uses. When this
was done, It was assumed that
the state had complied with

ANILCA. , / -
A POLITICAL ASSAULT on
SUBSISTENCE

KP W IBM

and’ 'subsequent efforts ol the
state tocomp ly with ftsmandated
rural subsistence.preference had
the effect of bringing aiti-;,
subsistence interests, together in
the early 1980%. Since before*
statehood, various individuals
and organizations - often
involved in the political defense
of sport hunting and _fishing
activities - had objected to the
very 1idea of @ subsistence
preference, particularly one that

favored either rural residents
or Alaska Natives.

In 1982, a coalition of
such groups succeeded inplacing
before the wvoters an initiative
which, iFadopted hy a majority
of those voting in (lie November
general election, would have
repealed the stale subsistence
Organized as
Alaskans for Equal Fish and
Game Management, this
coalition raised thousands of
dollars for a media campaign
designed to persuade the
electorate to vote YES on Ballot
Proposition 7.

The opposing group,
composed of Native people and
organizations, as well as many
nori-Nativcs sympathetic to rural
subsistence needs, fought back
under the banner of Alaskans
for Sensible Fish and Game
Management. These two groups
competed for months - in
speeches, debates, newspaper
columns, TV ads and voter
registration campaigns across
Alaska.

In the end, the voters
spoke ; resoundingly
rejected Proposition .7, keeping

preference.

and

mnnagenlfeht in state hands by
retaining the subsistence priorty.
If the vote had gone the oilier
way* state law would again nave
been out of compliance with
ANILCA’s rural subsistence
requiring the
Secretary of the Interior to
assume fish and game
management on public lands in
Alaska. Rural residents had
survived a powerful political
cont. on page 4

preference,



History of Subsistence cont.

assault on the foundation of their
village economics and lifestyle.

SECOND STATE COM-
PLIANCE WITH ANILCA, BY
STATUTE

The “rural Alaska

resident” regulation, which the
Boards of Fisheries and Game

adopted in 1982 to comply with
the same standard in ANILCA,

worked for three years, unitil
the State Supreme Court
decided the Madison v. Alaska
Department of Fish and Game

case. The court said that the
Boards of Fisheries and Game

had gone beyond their legal

authority in making a regulation
limiting subsistence t “rural
Alaska residents” - because the
Legislature had not specifically
staled such preference in its 1978
lav. The court threw out the
regulation. Again, Alaska was
out of compliance with the “rural
Alaska resident” subsistence
preference in ANILCA and
faced the possibility that the”
Department of the Interior
would have to come into Alaska

and set up a separate system of
fish and game management on
federal lands.

To solve this, in 1986 the
State Legislature amended the
1978 stale subsistence law,
limiting subsistence use to
hunters and fishermen residing
in "rural areas.”” Now, for the
time being, the State of Alaska
was back in compliance with
ANILCA and continued to
manage fishand game statewide.

THE DEFINITION OF
*«RURAL"

Although the 1986
amendment made state law

conform to federal law, it also
contained the seeds of another
political controversy. It defined
the term “rural area™ as a
""community or area of the state
in which the non-commercial,
customary and traditional use
of fish or game for personal or
family consumption 1is a
significatt characteristic of tiie
economy of tile community or
area.” Inother words, the state’s
definition of “rural” depended
on the nature of the community
- itsculture and economy , - rather

here, illustrate” Congress” recognition of the importance of
protecting subsistence wses, of fish and game by rural residents
of Alaska., Title.VIIl1 implements this important congressional
policy, by establishing a rural subsistence use hunting and

Ffishing priority. s
TITLE VIII —

1 >

SUBSISTENCE MANAGEMENT AND USE

Findings

SEC. 801. The Congress finds and declares that—
(@ the continuation of the opportunity for subsistence
uses by rural residents of Alaska, including both Natives and

than on mere sj”e of population.

Some people were not
happy with this definition. In
particular, residents of the Kenai
Peninsula - one of the most
heavily affected areas of
competing fili and game uses -
were categorized by this stale
definition as being non-rural,
and there was no priority for
subsistence in treir area. The
Kenaitze Indian Tribe filed suit
in U.S. District Court, claiming
that the state"s definition of
“rural,’” was not in compliance
with ANILCA.

The Kenaitze Tribe lost
its case in the District Court but
won an appeal to the Ninth
Circuit Court. The appellate
court staled that the word “rural”
in the ANILCA “subsistence
uses' definition refers to “areas
of the country that arc sparsely
populated, . more broadly,
rural is the antonym of urban
and includes all areas in between
cities and towns of a particular
size.” As aresultof thisdecision,
thousands pf,residents of the
Kenai Peninsula, may now be

considered ““rural residents’ and,
therefore, subsistence users.
This may result in future
management difficulties,
particularly in allocations of fish
along the coasts and in the rivers
of the Peninsula.

A temporary solution in
1989 was a negotiated agreement
between the Kenaitze Tribe and
the State of Alaska inwhich the
Pepartment of Fish and Game
.issued an “‘educational permit"
enabling the Tribe to operate

mone subsistence set net in the

Kenai River and to catch a
limited number of salmon for
subsistence uses. This isonly a
short-term arrangement and is
already being challenged in
federal court.

This was the situation of
state and federal subsistence
laws when, on December 22,
1989, the Alaska Supreme Court
handed down its decision in the
case of McDowell v. State. The
implications of that case are
discussed in the article on page

one of this nensletter.
* % *

lands Conservation Act\

the national

®

interest in the proper regulation,

protection, and conservation of fish and wildlife on the public
lands in Alaska and the continuation of tiie opportunity for a
subsistence way of life by residents of rural Alaska require that
an administrative structure be established for the purposes of
enabling rural residents who have personal knowledge of local
conditions and requirements to have a meariingfii! role in the
management of fish and wildlife and of subsistence uses on the

public lands in Alaska.

Policy
Sec. 802; It ishereby declared to be the policy of Congress that

non-Nalives, on the public lands and by Alaska Natives on
Native lands isessential to Native physical, economic, traditional,
and aultural existence and to non-Native physical; economic,
traditioal, and social existence; «

(@ the situation in Alaska is unique in that, in most
cases, no prectical altermative means arc available to replace
the food supplies and other’items gathered from fish and
wildlife which supply rural residents dependent on subsistence
Uses;

m consistent with sound management principles, and
the conservation of healthy populations®of fish and wildlife, the
utilization of the public lands in Alaska is to cause the least
adverse impact possible on rural Residents who depend upon
subsistence uses of the resources of siich lands; consistent with
management of fish and wildlife in accordance with recognized
scientific principles and the purposes for each wnit established,
designated, or expanded by or pursuant to titles Il through V11
of thisAct, the purpose of this title is to provide the opportunity
For FOFE reSiGRiine BMgadied T A EisiBtArR WA of fife to do &

(@ noriwastefu! subsistence uses of fish and wildlife

ivc
iisei of tli sbch resources on Hie public lands of Aldskri when

(3 continuation of the opportunity for subsistence uses
of resources on public and other lands in Alaska is threatened
by the increasing population of Alaska, with resultant pressure
on subsistence.resources, by sudden dcclihe in the populations
ot some wildlife species which are crucial subsistence resources,
by increased accessibility of remote areas containing Subsistence  tjsnecessary to restrict taklhg inorder loassure Itiefcontiuued
resources, and by taking of fish and” Wildlife in a*manner.” \iaility of rifish or wildiiffpopulfiilloH 6r the contjniiiillori of
inconsistent with recognized principles "of fish arid wildlife g psistence uscsofsuch population, the taking ofsuch population
management; v for iiomasteful subsistence 11Ss shall be given preference on

@ in order to fulfill the policies and purposes Gfi# biic lands over other consumptive uses; and  1i"%
Alaska Native Claims Settlement Act and ash matter ofequity, + (3) except as otherwise prtwided by this Act or/fither
it is necessary for the Congress to invoke its constitutional  Fegeral laws, federal land rHbnagirig-agencies; in managing
authority over NatiVc affairs and its constitutional authority  gupsistence activities on the'public laidt? arid in protecting the
under the property clause and the commerce clause to protect continued viability of all wild renewable resources Iri-Alaska,

and provide the opportunity for continued subsistence uses «n  ghg|| cooperate -with adjacentlandowners and land menagers,
the public lands by Native arid non-Native residents; and



STATE AND FEDERAL OPTIONS: What can be done
about the subsistence problem.

I"lic following is an outline of the major legal options which have b) an individual lest of dependency, availability of altermative

been mentioned, todale, as methods by which the current subsistence resources, and traditioal uses.

lilcnma in Alaska might be remedied: Process: The U.S. Congress would have to amend Title VIIl of
ANILCA, dropping the existing rural subsistence priority and

A. JUDICIALREMEDY allowing a different priority to be implemented by the slate on

The Alaska Supreme Court could reconsider and vacate ms public lands and waters in Alaska. In addition, the Alaska State
December 22, 1989 decision in McDowell v. State. The State of Legislature would have to enact a subsistence law implementing
Alaska and AFN have both filed petitions for rehearing with the such a priority.

Alaska Supreme Court asking that tiie court do so.

Process: Court Action 3. Amend Title VI11 of ANILCA to preempt totally the Alaska
Constitution on all lands and waters iIn Alaska.
Process: The U.S. Congress would have to take action to amend
Title Vi1l of ANILCA.

B. LEGISLATIVEOR CONGRESSIONAL REMEDIES

L Amend the Alaska Constitution t allow the Legislature 4. Amend ANILCA 1o repeal Title VIII.
greater flexibility t provide a subsistence priority. Two altemative Process: The U.S. Congress would have to take action to repeal

models which have been suggested are: Title VIII of ANILCA.
a) a rural subsistence priority, which would protect customary
and traditional uses of fish and game by Alaska Natives and other
rural residents;
b) a Native subsistence priority, which would protect customary C. IFNO REMEDY ISPOSSIBLE BY JULY 1,1990
and traditioal uses of fish and game by Alaska Natives in all I The Secretary of the Interior exercises his responsibilities
locations in Alaska.” under Title VII1 of ANILCA.
Process: The Alaska State Legislature must pass an amendment a) The Secretary could directly regulate the taking of fish and

by a two-thirds (2/3) vote in both the Senate and the House of “game on public lands and waters, with the geographical extent of
Representatives. The amendment must then be approved by A his jurisdiction stll unclear. -

majority (50% plus D) of the woters. Also, in the case of a b) The Secretary may have authority to contract fish and game
constitutional amendment that provides a Native subsistence management functions on public lands and waters to Native
priority, the U.S. Congress would have to amend Title VIII of contractors, pursuant to the Indian Self-Determination Act.

ANILCA toconform to the amendment, and the Alaska Legislature, riLjh- Slirhej?cerclafy.could.require.the.State LajeJhglaking
would have to enact a slate law (0 implement the amendment. offish and""game on public lands and waters, in conformity with the
U.S. Congress” policy goals enacted in Title VII1 of ANILCA.
2. Amend Title VII1 of ANILCA t conform t the Alaska
Constitution as interpreted bv the Alaska Supreme Court. Two 2. The Secretary elects not to exercise his
altermative models which have been suggested arc: responsibilities under Title VII1 of ANILCA.
a) an individual lest of income; Alaska Natives would be compelled to sue the Secretary, requesting
the United States District Court t compel him to implement
Title VIIL. - -
ANILCA Title VIII cont. [}

including Native Corporations, appropriate State and Federal agencies, and other nations.
. Definitions 1 .
Sec. 803. As used in this Act, the term “subS|stence uses”’means the customary and traditional
uses by rural Alaska residents of wild, renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation; for the making and selling
of handicraft articles out of noriedible by-products of fish,and wildlife resources laken for
personal or family consumption; for barter, or sharing for pcrsortal or fami ly consumption; and
for customary trade. For the purposes of this section, the term—
@ “family” means all persons related by blood, marriage, or adoption, or any
person living within the household on a permanent besis; and
@ “barter’ means the exchange of fish or wildlife or their parts, taken for .
subsistence uses— < V-, = oy e "j. -
») for other fish or game or treir parts; or ’
(B) for other food or for nonedible items other than money if the exchange
is of a limited and noncommercial nature. ;™ -
> Preferencefo r Subsistence Uses t,
Sec. 804. Except as otherwise provided i thisAct and other Federal laws, the taklng on public,
lands offish and wildlife for nonwnsteful subsistence uses shall he accorded priority over (ik,.";
taking on such lands Offish and wildlife for other purposes. Whenever itisnecessary 1o restrict
the taking of populations of fish and wildlife on such lands, for subsistence uses in order to protefd -, , ;
the continued viability of such populations, or to continue such uses; such priority smil.be V
implemented through appropriate limitations based on the application of, (lie.following ariteria;
(@ customary and direct dependence upon Hie populations as the mainstay of livelihood;
@ local residency; and <.

@A the a\allablllty of altemative , resources. 1 >, -
'vio -TRs-



THE SECRETARY OF THE INTERIOR
WASHINGTON

January 30, 1990

Ms. Julie Kitka,
President )
Alaska Federation of Natives, Inc.
411 West 4th Avenue
Suite 301
Anchorage, Alaska 99501

Dear Julie:

Thank you very much for your letter of January 15, 1990, and your
January 24th visit with me on your concerns involving the future
of the State subsistence ?rogram in light of the State Supreme
Court decision in McDowell v. State of Alaska.

As you know, this Department has previously certified the State"s
subsistence program under Title VIII of the Alaska National
Interest Lands Conservation Act. It is my hope that, by July 1,
1990, the State will be able to devise a solution to the issues
raised in the McDowell decision to permit it to_continue to
administer the subsistence program consistent with the Act. You
may be certain that this Department would give its full
consideration to any timely State effort to resolve this problem.

A aiE, thank you for your input on this most important issue for
Alaska.

Sincerely,

cc: The Honorable Steve Cowper

AFN’S POSITION ON SUBSISTENCE:

i . AS THEY, have >for. generations, Alaska Natives continue to depend upon

hunting and fishing and gathering to obtain food to feed their families.

Hunting,, fishing, and other subsistence activities remain the linchpin of

traditional "Alaska Native culture and Alaska Native spirittal values.

For.almost a century, the United States Congress has consistently recognized

Interior Secretary Lujan, AFN
discuss federal management

responsibilities.

Following the Alaska Supreme Courts
decision in McDowell v. Stale (and the Court"s
slay of its decision uitil July 1, 1990), AFN
asked Secretary of the Interior Manuel Lujan
to describe the Department’s plan for
implementing Title VIII of ANILCA, ifno
legal solution to the conflict between Title VIII
and the Supreme Court’ decision is found
prior to July L

On January 15, 1990, AFN President
Julie Kitka wrote to Secretary Lujan, reviewing
Title VI11’s preemption of State fish and game
regulation on public lands and waters. Ms.
Kitkas letter noted that the State of Alaska’s
voluntary compliance with Title VIII has been
effectively prohibited by the McDowe l I decision.
The letter also noted that the Department of
the Interior must begin implementing Title
VI11 no later than July 1, ifno solution is found.
The letter concluded by requesting a meeting
with Secretary Lujan and his staff to discuss the
issue in more cetail.

On January 24, AFN representatives
met with Secretary Lujan. Subsequent to the
meeting, Secretary Lujan sent a letter to Ms.
Kitka, reprinted here. In response, she wrote
the Secretary on February 7, agreeing with his
hope that the State would be able to develop an
acceptable solution to the subsistence problem
and reiterating AFN ’s commitment
t work with Governor Cowper in
that effort. She noted, however,
that "'If, despite our collective efforts,
on July | (lie State cannot continue
t implement Title VIII, the Title
imposes a non-discrctionary duty on
the Department of (le Interior t
implement the policy in the State’s
stead.” The letter adds that the
Secretary’s personal involvement in

the necessity to protect Alaska Native subsistence activities, the most recent expression
.of this important national policy being Title VIII of the ANILCA of 1980, which"
establishes hunting and fishing for subsistence uses by Alaska’ Natives anil other",
mresidents ofmural villages ,ns the priority usp. of Alaska fish stocks and ghmc
populations.,;:  V¥,., , - - - . - "

e"___jFor more thgp,4j-pecadc, successive Alaska legislatures and administrations
have enacted and administcrcd legislation intended to implement Congress’ subsistence
-policy,,.,. = P (O . R \

In December 1989, in McDowell v. Stale the Alaska Supreme.Court held that
the legislature™s attempt to implement Congress “ssubsistence policy violated Article VIII
of the Alaska Constitution... ...

The McDowell v. Stale decision threatens the States ability to continue to
regulate the taking of fish and game on all lands and within all waters in Alaska.

Any solution to this situation must be consistent with the Congressional policy
that Alaska Natives and other rural subsistence hunting and fishing activities are the”
priority use of Alaska™ fish stocks and game populations.

oIV A
We believe that if Alaskans arc,going.to,solve this problem:
a) an amendment to dic@®laska Constitution to enable the legislafurc to enact
and the administration to implement a rural subsistence priority which protects
customary and traditional use of fish and, game by Alaska Natives and“other rural®
residents is the preferred solution; and. . , - i o, ?
b) AFN Iscommitted to working with the”Govcmor uxci legislative leadership m

considering other soluidors which meet AFN s polity goals!*®

qat.
Approved and adopted by the Board of Directors; February 1, 1990.

the development of the Department
of the interior’s Title VIII
implementation program will be
critical 1o the program’s''success. The
Ichef concludes with a request for a
follow-up meeting with Secretary
"Lujan in late February or early March
1o discuss the State effort to find a
solution and the Department of the
Interior’s future plans.

In the months ahead, AFN will
remain in constant contact with the
Department of the Interior and the
Alaska congressional delegation in
Washington, D.C.



Slate & Federal management responsibilities

STATE/FEDERAL ROLES

Title V111 of the Alaska
National Interest Lands
Conservation Act (ANILCA)
sets out the subsistence rights of
rural Alaska residents. Title
VI ensures that the subsistence
way of Iife will continue and
that the customary and
traditioral harvest of fish and
wildlife of village residents will
change as little as possible.

Title VIII recognizes that
rural Alaskans livwe a lifestyle
different from that of Alaskans
who live in urban areas such as
Anchorage. Rural residents
depend on fish, wildlife and plant
resources on a daily basis t
meet their nutritional needs. [t
was essetial that they not be
slopped from hunting, fishing
and gathering on the lands and
waters in their immediate aress.

If Native culture is
survive the intrusion of non-
Native ways into village life, the
opportunity for Alaska Natives
and other rural residents to
continue t hunt and fish must
be protected.

Subsistence is also an
important part of the economic,
life of rural communities, with
the dollar-replacenicnt value of
the subsistence foods consumed
by Native villages exceeding
$40 million per year.

SUBSISTENCE: The Stale™

Traditional Role

Wildlife management:
Traditionally, each of the 50
stales has been responsible for
regulating hunting and fishing
within s borders. Since
statehood in 1959, hunting and
Ffishing In Alaska have been
regulated by the Alaska
Department of Fish and Game
according to policies st by the
Board of Fisheries and Board
of Game.

Exception: The federal
government, rather than the
state, regulates migratory bird
hunting and marine mammal
hunting.

Federal management authority:
In a case brought by the State
of New Mexico, In 1972, the
U.S. Supreme Court decided
that the United States
Constitution allons™ the federal
government to manage wildlife
on public lands. However, as a
matter of Tfederal policy,
Congress has regarded fish and.
game management as a state

, responsibility.,

Protection of subsistence uses:
In 1977. village residents told
Congress that the State of Alaska
was not regulating hunting and

Sen. Ted Stevens on
the subsistence issue:

In an address 1o a Joint Session of the Sixteenth Alaska

> Fdy =

Governor Steve Cowper

on the subsistence

- o m$l o<

ISSUe:

Governor Steve Cowper and membe rs of
m his administrationmet at length with the AFN
Board of Directors, in Juneau on February 1, 1990.
Folloiwng productive discussions of various options
to solve the currcni problem of subsistence law in
Alaska, Governor Cowper stated:

“Subsistence isaway of lifefor thousands of
Allaskans, not a weekend hobby, and we™ve got todo
everything possible toprotect Il way of life. I'llbe
working wijh theAlaska Federation ofi\atives, oilier
Native groups dud tre legislature loshape a solution
1o this latest problem that the Supreme Court has
dropped inour lgps. But tofindan answer, we™ vcfirst
oot to reach a concensus with the Native community
about what will work bestfur those with a personal

stake Inaubsistene.”’

fishing In a manner that
adequately protected
subsistence uses. In response,

Congress included Title VIII in
ANILCA to require subsistence
uses to be the priority use of fish
and wildlife resources on public

Slate Advisory Councils:
Concerned that village residents
were not being provided ample
opportunity to participate in the
development of State
regulations that affect
subsistence hunting arid
fishing, in Title V111 of"

ANILCA Congress-
required the State t
establish advisory

councils to advise the

Legislature on January 17, 1990, U.S. Senator Ted Stevens
emphasized the readiness of the Alaska Congressional Delegation
t work with the State on remedies for the subsistence situation.
He then responded to a question from the floor concerning the
difficulties of Congressional action:

“My fear isthat, ifwe arc required, as Alaska Congressional
Delegation, to obtain enactment of legislation to deal with this,...
we will face the necessity of getting a hill through. Added to that
bill will be several subjects: the closure of ANWR, the transition
of Tongass into a non-productive timber area. We will lose our
conventional access to federal lands — particularly in parks and
wildlife refuge areas.— that we obtained under the 1980 Act ... 80
percent of the goals we attained under the 1980 Act ... are going
1o be disappearing ifyou have to go to Congress andr in effect,
amend the 1980 Act to deal with this single issle.

“1 think the subsistence question can be dealt with here at
home, and itshould be. In my judgement, it is possible that there
is still the avenue that has rict been pursued ....

“I1 would urge you not to think that the federal solution is
the one that is essiest — because we will lose more lhan we gain.
Even the Native people
many of those rights that
utilized intensively by

Board of Fisheries and
of Game on
and fishing

Board
hunting
regulations.

To comply with
Title VIII, the State
divided Alaska inmo six
geographical regions and
established a regional
council ineach region to
hear suggestions from
local fish and game
advisory committees.
Unfortunately, the
regional council system
needs to be strengthened
at the local leel. One
"difficulty has been the
lack of adequate staffing
to provide technical and
scientific information t©

council and advisory committee
members.

SUBSISTENCE: The Federal

Role

Title VII1 of ANILCA

m ...lands,and waters in Alaska.-,, 'Mlguarantees rWWﬂs‘ﬁlﬁim

on federal lands and waters, the
right to use snowmobiles,
motorboats and dog teams for
transportation. Rural residents
DO NOT need a nermit to use
snowmobiles, motorboats and
dog teams while subsistence
hunting and fishing.

Title VII1 of ANJLCA
requires the federal government
to monitor the Board of
Fisheries” and Board of Game s
development of hunting and
fishing regulations. Title VIII
requires the Secretaries of
Interior and Agriculture t
advise the State whether the
Boards arc effectively providing
the priority for subsistence uses
and to report annually to
Congress.
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PROPOSED LEGISLATIVE SOLUTIONS:

In the past montli three
bills have been introduced in
the Alaska Legislature to deal
with the conflict between the
Alaska Constitution, the State

subsistence law and Title VIH
of ANILCA. HOUSE
RESOLUTION NO. 74,

sponsored by Rep. George Jacko
of Pedro Bay, amends the
Alaska, Constitution to allow
the Legislature to enact a

subsistence priority that
complies with Title VIII of
ANILCA.

S EN A T E
CONCURRENT
RESOLUTION NO. 39. by Sen.
Jay Kcrttula of Palmer,
establishes a Commission t
review the legal situation and
identify options available o the
Senate to resolve the isse.

HOUSE BILL NO. 415.
sponsored by Rep. Ramona
Barnes of Anchorage, amends
the Alaska subsistence law to
change the definition of which
hunters and fisherman qualify

for the subsistence priority from
“rural residents’” 1o "‘subsistence
users." The hill than bases the
identification of “subsistence
users'” on two aiteria: 1) local
residency, 2) direct dependency
on subsistence resources an
annual income below the
national poverty leel ($10,000
or less a year).

All  three bills are
currently in various committees
of the Legislature for review.

T1IRNO. 74-IntroducedbyRep.
Jacko

This is an example of what a
constitutional amendment might
look like. As AFN continues its
work with Governor Steve
Cowper and the Legislature
leadership technical language
for a constitutional amendment
will probably change.

BE IT RESOLVED BY THE
LEGISLATURE OF THE
STATE OF ALASKA:

* Section L Article VIII,

Constitution of the State of
Alaska, Isamended by adding a
new section lo read:

SECTION 19. SUBSISTENCE

USE OF RENEWABLE
NATURAL RESOURCES.
The legislature may grant a

preference for subsistence use
of fish and .Mmldlife and State-
owned renewable natural
resources. This constitution does
not restrict the power of the
legislature to allocate access
among residents to fish and
wildlife and State-owned
renewable natural resources for
subsistence uses on the basis of
local residency, customary or
traditional use, or dependence
on the resources for food and

other purposes.
* Section 2. The amendment

proposed by this resolution srall
be place before the voters of the
state at the next general election
in conformity with article XIll,
Section 1, Constitution of the
State of Alaska, and the election
laws of the State.

RESOURCE PEOPLE WHO CAN HELP YOU
UNDERSTAND WHAT IS GOING ON:

* Your regional non-profit association

* Alaska Federation ofNatives (274-3611)

* Rural Community Action Program - Subsistence
Division - Rob Polasky or Eric Smith (279-2511)

* Alaska Legal Services (276-6282)

* Bureau ofIndian Affairs - Agency offices or the
Juneau Area Office (586-7177)

*  Alaska Department of Fish &Game, Subsistence
Division - Steve Behnkc or Ethel Lund (465-4147)
* Alaska Department ofFish & Game, Commissioner's
Office - Norman Cohen (465-4101)
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