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SB 531, REQUIRING THE LABELING OF FARMED FISH

What the bil] does:
Adds to the food, drug and cosmetics statutes regarding
"mis-branding,”™ the requirement that any farmed fish
sold or being prepared for sale in Alaska be labeled to
reveal that it is farmed fish farmed outside of the

state.

Issues involved, and purpose of bill:
Consumersl Right to Know
In keeping with increasing consumer awareness of food
safety issues, there are growing health concerns about
the use of antibiotics and chemicals in farmed fish
which are not found in wild fish. The consumer has the
right to know which product they are buying.

Truth in Advertising

Without a farmed fish labeling requirement, when fish
is sold out of state as a "product of Alaska,”"™ and when
fish is sold in Alaskan stores or restaurants, the
consumer 1is likely to believe that it is wild fish, and
that it is Alaskan fish.

Besides that assumption being unfair to rhe

consumer for the health reason explained above,

it is unfair advertising to have the farmed product
from out of state, riding on the reputation of Alaska’'s
wild fish which is a different product. Alaska has
spent years and millions of dollars promoting its fish
as wild, natural fish grown in cold clean Alaskan
waters.

This truth in advertising requirement will help
preserve Alaska®"s ability to assure consumers worldwide
that if you buy ALASKAN fish, it is natural and wild.
It is important to avoid jeopardizing consumer
confidence in Alaska®s fish.

Examples of application:
If someone buys salmon in a store or orders salmon in a
restaurant in Alaska, he or she 1is very likely to
assume that it is pure wild Alaskan salmon. If they are
really buying farm-grown Chilean salmon, they have a
right to know that.

If an Alaskan seafood processing company buys farmed
fish from British Columbia, smokes it, and ships it out
of state for sale, should they be allowed to simply
label it as a "product of Alaska?™ They can now. If

we add only a requirement to label it as "farmed fish,"
it implies that it was "farmed in Alaska.™ SB 531
requires that the labeling be fully truthful by letting
the consumer know that the raw product was actually
non-Alaskan farmed fish. This also prevents the public
perception that some Alaskan fish is actually farmed.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANTDU M March 26, 1990

SUBJECT: Application of SB 531 to restaurants
(Work Order No. 6-2366A)

T0: Senator Dick Eliason
Chair, Senate Labor S Commerce Committee

FROM : Theresa L. Bannister™"*
Legislative Counsel

You have requested an opinion from this office as to whether
SB 531 prohibits the sale of certain farmed finfish products

in restaurants.

SB 531 establishes a new category of misbranded foods under
AS 17.20, specifically farmed finfish products that don-"t
comply with certain labelling or disclosure requirements.
AS 17.20.290(a)(1l) contains an unqualified prohibition
against the sale of misbranded foods. AS 17.20.340 indi—
cates what a "sale"™ covers. AS 17.20.340 reads as follows:

Sec. 17.20.340. SCOPE OF PROVISIONS DEALING WITH SALE.
The provisions of this chapter regarding the sale of
food, drugs, devices, or cosmetics include the manufac—
ture, production, processing, packing, exposure, offer,
possession, and holding of them for sale; the sale,
dispensing, and giving of them, and the supplying or

- applying of them in the conduct of a food, drug, oi*
cosmetic establishment.

It is not clear whether all of the aspects of sale described
in AS 17.20.340 are tied to the phrase "in the conduct of a
food . . . establishment™. If not, the section would
clearly cover restaurants, since there would be no place
limitation.

On the other hand, 1if sale is tied to food, drug, or cos—
metic establishments, the coverage appears to include res—

taurants .



Senator Dick Eliason
Page 2
March 26, 1990

The term "food establishment™ 1is not defined in the chapter.
Although "establishment™ 1is used in other sections, "food
establishment™ 1is not, and there \o not appear to be any
provisions expressly limiting the scope of "food establish—
ment". In 18 AAC 34, the regulations that address mis—
branded food and that have been adopted under the authority
of AS 17.20 are not particularly helpful on this 1issue.

The-* do not state explicitly that they apply to restaurants
but their definition of "establishment” (and its accompany—
ing definition of "prepare™ and "processing") appears to be
broad enough to include restaurants. See 18 AAC 34.010,

18 AAC 34.140, and 18 AAC 34.910.

A reasonable interpretation of the broad term "food estab—
lishment” would include a place where food is prepared and
sold, to-wit, a restaurant. If the legislature had intended
to limit the term, such as to grocery stores, it could have
done so easily by using a more limited term. The use of
such a broad, inclusive term suggests that a broad coverage

was intented.

Therefore, 1in light of the above it is my opinion that

AS 17.20 covers the sale of misbranded products in restau—
rants, and that the sale of SB 531°s new category of mis—
branded food in a restaurant is prohibited under AS 17.20.-

290.

If 1 may be of further assistance, please advise.

TLB:pl:mi
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Sec. 17.20.040. Misbranded foodB. Food ismisbranded if

(D its labeling is false or misleading in any par”icular;

(@ it isoffered for sale under the name of another food;

(® itisan imitation of another food, unless its label bears, in type
ofuniformsizeand prominence, theword "imitation" and, immediately
thereafter, the na*. *of the food imitated;

(4 itscontainer is made, formed, or filled so as to be misleading;

() itis in package form unless it bears a label containing (A) the
name and place ofbusiness of the manufacturer, packer, or distributor
and (B) an accurate statement of the quantity of the contents in terms
of weight, measure, or numerical count; however, under (B) of this
paragraph reasonable variations are permitted, and exemptions for
small packages shall be established by regulations prescribed by the
department;

() a word, statement, or other information required by or under
authority of this chapter to appear on the label or labeling is not
prominently placed with the conspicuousness (as compared with other
words, statements, designs or devices, in the labeling) and in terms
which make mtnriely tobe read and understood by the ordinary individ—
ual under customary conditions of purchase and use;

(7) ttpurports to be or is represented as a food for which a definition
and standard of identity liasbheen prescribed by regulations as provided
by AS 17.20.010, unless (A) itconforms to the definition and standard,
and (B) xs label bears the name of the food specified in the definition
and standard and the common names of optional ingredients other
than spices, flavoring, and coloring present in the food as required by
regulation;

(8) it purports to be or is represented as (A) a food for which a
standard ofquality has been prescribed by regulations, and its quality
falls below that standard, unless its label bears, in the manner and
form the regulations specify, a statement that it falls below that stan—
dard; or (B) a food for which a standard of fill of container has been
prescribed by regulation as provided by AS 17.20.010 and itfallsbelow
the applicable standard of fill of container, unless its label bears, in the
manner and form as the regulations specify, a statement that it falls
below that standard;

(9) it isnot subject to the provisions of (7) of this section, unless it
bears labeling clearly giving (A) the common or usual name of the food,
ifany, and (B) incase itisfabricated from two or more ingredients, the
common or usual name ofeach ingredient; except that however spices,
flavorings, and colorings, other than those sold as such, may be desig—
nated as spices, flavorings, and colorings, without naming each; how—
ever, 1o the extent that compliance with the requirements of (B) of this
paragraph is impracticable, or results in deception or unfair competi—
tion, exemptions shall be established by regulations promulgated by
the department, but the requirements of (B> of this paragraph do not

9



§ 1720045 Alaska Statutes § 1720060

apply to food products which are packaged at the direction of pur—
chasers at retail at the time c. sale, the ingredients of which are dis—
closed to the purchasers by other means inaccordance with regulations
adopted by the department;

(10) itpurports tobe or isrepresented for special dietary uses, unless
its label bears information concerning its vitamin, mineral, and other
dietary properties the commissioner determines to be, and by regu—
lations prescribes as, necessary in order fully to inform purchasers as
to itsvalue for those uses;

(11) it bears or contains artificial flavoring, artificial coloring, or
chemical preservative, unless itbears labeling stating that fact; how —
ever, 1o the extent that compliance with the requirements of this para—
graph is impracticable, exemption shall be established by regulations
adopted by the department. (811 ch 129 SLA 1949)

Collateral references. — Validity and  misrepresentation in the sale of Kosher
construction of regulations dealing with ~ food. 52 ALR3d 959.

Sec. 17.20.045. Misbranding halibut. No person may label or
offer for sale any food fish product designated as halibut, with or
without additional descriptive words, unless the food fish product is
Hippoglossus or Hipyoglossus Stenolepsis. A person who violates this
section is quilty of misbranding food under provisions of this chapter.
(81 ch 59 SLA 1968)

Sec. 17.20.050. Emergency permit control. When the depart—
ment finds after investigation that the distribution in the state of a
class of food may, by reason of contamination with microorganisms
during the manufacture, processing, or packing, be injurious to health,
and that the injurious nature cannot be adequately determined after
the articles have entered commerce, it, in that case only, shall adopt
regulations providing for the issuance of permits to manufacturers,
processors, or packers of that class of food, to which shall be attached
the conditions governing the manufacture, processing, or packing of
that class of food, for a temporary period of time as may be necessary
to protect the public health. After the effective date of the regulations,
and during the temporary period, no person may introduce or deliver
for introduction into commerce the food so manufactured, processed or
packed by any manufacturer, processor, or packer unless the manufac—
turer, processor, or packer of itholds ,ipermit issued by the commis—
sioner. (812(a) ch 129 SLA 1949)

Sec. 17.20.060. Suspension and reinstatement of emergency
permit. The “"ommissioner may suspend immediately upon notice a
permit issued under AS 17.20.050 if it is found that the conditions of
the permit have been violated. The holder of a suspended permit may
apply for the reinstatement of the permit, and the commissioner,
immediately after prompt hearing and an inspection of the estab-

10
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817.20.280 Food and Drugs 817.20.290

any room, building, vehicle of transportation or other structure which
is unsound, or contains Filthy, decomposed, or putrid substance, or a
substance that may be poisonous or deleterious to health or otherwise
unsafe, isa nuisance. Whenever the commissioner of environmental
conservation Finds such an article, the commissioner shall immediately
condemn cr destroy itor in any other manner render it unsalable as
human food. (86(d) ch 129 SLA 1949; am Executive Order No. 51, 8§28
(1981))

Effect of amendments. — The 1981  servation” folluwing "“the commissioner"
amendment added "ofenvironmental con— in the second sentence.

Sec. 17.20.280. Injunction proceedings. The commissioner of
environmental conservation and the commissioner ofhealth and social
services may apply to the superior court for, and the court has jurisdic—
tion to grant, a temporary or permanent injunction restraining a per—
son from violating their respective portions of AS 17.20.290. (84 ch
129 SLA 1949; am Executive Order No. 51, 8§29 (1981))

Effect of amendments. — The 1981 and social services" following "commis—
amendment added "ofenvironmental con— sioner””and added "their respective por—
servation and the commissioner of health  tionsof Tollowing “"person from violating."

Article 6. Prohibited Acts and Penalties.

Section Section

290. Prohibited acts 320. Effect of written guaranty

300. Determination of  misleading 330. Liability for dissemination of false
labeling or advertisement advertising

310. Penalties

Collateral references. — 25 Am. Jur.  seq; 35Am. Jur. 2d, Food, 863 et sa., 74
2d, Drugs, Narcotics, and Poisons, S 40 et et seq.

Sec. 17.20.290. Prohibited acts, (@ The following acts and the
causing thereof are prohibited:

(D) the manufacture, or sale, or delivery, holding, or offering of sale
of food, drug, device, or cosmetic that is adulterated or misbranded;

(@ the adulteration or misbranding offood, drug, device or cosmetic;

(3 the receipt in commerce of food, drug, device, or cosmetic that is
adulterated or misbranded, and the delivery or proffered delivery of
them for pay or otherwise;

@ the sale, delivery for sale, holding for sale, or offering for sale of
an article in violation of AS 17.20.050 - 17.20.070 and 17.20.100;

23



§ 1720300 A laska Statutks 9 1720300

(B) the dissemination of a false advertisement;

(6) the refusal to permit entry or inspection, or to permit the taking
ofa sample, as authorized by AG 17.20.200;

(7) the giving ofa guaranty or undertaking which is false, except by
a person who relied on a guaranty or undertaking to the same effect
signed by and containing the name and address of the person residing
in the state from whom the person who relied on the guarantee or
undertaking received the food, drug, device, or cosmetic in good faith;

(8) the removal or disposal of a detained or embargoed article in
violation of AS 17.20.230 — 17.20.270;

(9 the alteration, mutilation, destruction, obliteration, or removal
of the whole or part of the labeling of, or the doing ofany other actw ith
respect to, a food, drug, device, or cocmetic, ifthe act iykffte whileTh”-
article is held for sale and results in the article bein” misbranded;

(10) forging, counterfeiting, simulating, or falsely rfrpsesent.iagfin-
without proper authority using a mark, stamp, tag, label or other
identification device authorized or required by regulations adopted
under AS 17.20.230 — 17.20.270;

(11) the using, on the "labeling of a drug or in an advertisement
relating toa drug, ofa representation or suggestion that an application
wi'th respect to the drug iseffective under AS 17.20.110 or that the drug
complies with the provisions of that section;

(12) the sale or offering for sale of frozen fish as fresh fish;

(13) the improper labeling and drug substitution by pharmacists
under AS 17.20.105.

() The commissioner ofenvironmental conservation or a designee of
the commissioner is responsible for enforcing the provisions of para—
graphs @@, &, 3, @, 6), (), 6, 9, and (10) of this section, ifthe
subject of the prohibited act involves food or cosmetics, and the provi—
sions of paragraph (@)(12) of this section. This subsection does not limit
the authority of peace officers.

© The commissioner of health and social services or a designee of
the commissioner is responsible for enforcing the provisions of para—
graphs @@, @, ), @, ©), (), B, 9. and (10) of this section, ifthe
subject of the prohibited act involves drugs or devices, and the provi—
sions of paragraphs @), (11), and (13) of this section. This subsection
does not limit the authority of peace officers. (S 3ch 129 SLA 1949; am
81ch 119 SLA 1967; am 82ch 17 SLA 1971; am Executive Order No.
51, 8§30 (1981))

Cross references. — For adulteration Effect of amendments. — The 1981
of food and its sale, see AS 17.05.020. amendment added subsections <bi and ©-

Sec. 17.20.300. Determination of misleading labeling or adver —

tisement. If an article is alleged to be misbranded because the
labeling is misleading, or ifan advertisement is alleged to be false

24
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Kffcel of amendmuntH. — Tho I9HI  post office address."
amendment deleted "on™ preceding "*ho Collateral references. maVliul consti—
request of," added "'ofhealth and aneinl ser— tutes "false advertising"” of food products
vices" following "(lie request of the coin- or cosmetics within $ 5 and I'd of the
misBioner" nnd deleted "the Federal Trade Commission Act 115 1JSCS
commissioner” preceding "the name nnd ~ "A.5d), 50 ALU Fed. 10

Article 7. General Provisions.

Section Section

340. Scope of provisions dealing with sale  ."I0. Definitions
350. Report of minor violations 3HO. Short title
300. Hearing before report ofcriminal vio-

* lotion

Sec. 17.20.340. Scope of provisions dealing with sale. The pro—
visions of this chapter regarding the sale ol lood, drugs, devices, or
cosmetics include the manufacture, production, processing, packing,
exposure, offer, possession, and holding of them forsale; the sale,
dispensing, and giving of them, and the supplying or applying of them
in the conduct ofa food, drug, or cosmetic establishment, (82(g) ch 129
SLA 1949)

Sec. 17.20.360. Report ofminor violations. Nothing in thischap—
ter requires either the commissioner of environmental conservation or
the commissioner of health and social services, as the case may be, to
report minor violations of their respective portions of this chapter for
prosecution, or for the institution of likel or injunction proceedings,
when that commissioner believes that the public interest will be
adequately served by a suitable written notice or warning. 8 8 ch 129
SLA 1949; am Executive Order No. 51, 8§32 (1981))

Effect of amendments. — The 1981  he" following "the commissioner," added
amendment added ‘either" following “of their respective portions” following
"'chapter requires," added "ofenvironmen— "report minor violations”and substituted
tal conservation or the commissioner of “‘that”*for "the" preceding "'commissioner
health and social services, as thecase may  believes that."

Sec. 17.20.360. Hearing before report of criminal violation.
The attorney general, to whom the commissioner of environmental
conservation or the commissioner of health and social services, as the
case may be, reports a violation of this chapter, shall institute appropri—
ate proceedings in the superior court without delay and prosecute them
in the manner required by law. Before a violation of this chapter is
reported to the attorney general, the person against whom the pro—
ceeding iscontemplated shall be given appropriate notice and an oppor —
tunity to respond to the appropriate commissioner, orally or inwriting,
in person or by attorney, with regard to the contemplated proceeding.
(@ 7 ch 129 sLa 1949; am Executive Order No. 51, 8 3 (1981))
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817.20.370 Alaska Statutes Supplement 8§17.20.370

(2 "food hank™ moans un organization recognized by the state or
federal government as u nonprofit organization and that operates
principally to collect, inspect, and salvage donated food for free distri—
bution to needy persons. (81 ch 75 SLA 15)8)

Sec. 17.20.370. Definitions. In this chapter

(D "advertisement" means a representation disseminated, other
than by labeling, for the purpose of inducing, or which is likely to
induce directly or indirectly the purchase of food, drugs, devices or
cosmetics;

(2) "antiseptic”, in the labeling or advertisement of a drag, is a
representation that it is a germicide, except in the case of a drug
purporting to be, or represented as, an antiseptic for inhibitory use as
a wet dressing, ointment, dusting powder, or other use involving pro—
longed contact with the body;

(3 "contaminated with filth’means food, drug, device, or cosmetic
not securely protected from dust, dirt, and as far as necessary by all
reasonable means, from foreign or injurious contamination;

(@ "cosmetic" means an article intended to be rubbed, poured,
sprinkled, or sprayed on, introduced into, or otherwise applied to the
human body for cleansing, beautifying, promoting attractiveness, or
altering the appearance, and an article intended for use as a compo—
nent ofan article enumerated in this paragraph; except that the term
does not include soap intended for cleansing purposes only;

() "device””except when used in AS 17.20.040(6), 17.20.090(3),
17.20.150(3), 17.20.290(a)(10) and 17.20.300 means an instrument,
apparatus, and contrivance, including its components, parts, and ac—
cessories, intended for use in the diagnosis, cure, mitigation, treat—
ment, or prevention of disease in man or animal; or to affect the
structure or function of the body of man or animal;

(6) "drug®Means an article recognized in the official United States
Pharmacopoeia, official Homeopathic Pharmacopoeia of the United
States, or official National Formulary; an article intended for use in
the diagnosis, cure, mitigation, treatment, or prevention of disease in
man or animal; an article other than food, intended to affect the struc—
ture or function of the body of man or animal; and an article intended
for use as component ofan article specified in this paragraph but does
not include devices or their components, parts, or accessories;

(7) "federal act”means the Federal Food, Drug, and Cosmetic Act,
21 U.S.C. 301 - 392; 52 Stat. 1040 — 1059;

(S" "food”Means an article used for food or drink forman or animal,
chewing gum, and articles used for components of either of them;

() "immediate container””does not include a package lirer;

(10) "label”’means a display of written, printed or graphic matter
apon the immediate container of an article; however, a requirement
maao by or under authority of this chapter that a word, statement, or
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817.20.370 Food and Drugs 817.20.370

otht.- information, appear on the label isnot complied with unless the
word, statement, or other information also appears on the outside
container or wrapper of the retail package, ifthere isone, or iseasily
legible through the outside container or wrapper;

(1) "labeling””means the label and other written, printed or
graphic matter upon an article or itscontainer orwrapper accompany —
ing the article;

(12) "nev drug" means a drug the composition ofwhich issuch that
it is not generally recognized among experts qualified by scientific
training and experience to evaluate the safety of drugs as safe for use
under the conditions prescribed, recommended, or suggested in the
labeling of It; or a drug the composition ofwhich issuch that the drug,
as a result of investigations to determine its safety for use under such
conditions, has become so recognized, but which has not, otherwise
than in these investigations, been used to a material extent or for a
material time under those conditions;

(13) "official compendium”’means the official United States Phar—
macopoeia, official Homeopathic Pharmacopoeia of the United St. tes,
official National Formulary, or supplements to them. &2@)- (K)un)
— (@ (Mch 129 SLA 1949; am S 6 ch 104 SLA 1971; am 8§14 ch 208
SLA 1975; am E.O. No. 51, 841 (1981))

Editor 3 notes. — This section is set
out above to correct a minor error in the
main pamphlet.

NOTES TO DECISIONS

The terms "food””and "drug” ore cose,” a glucose and water solution in—
not mutually exclusive. — A food may  tended to be used for the treatment and
be a drug so long as it is intended for use  mitigation of numerous diseases, isa drug
in the diagnosis, cure, mitigation, treat— yithin the meaning of this section. Ros3
ment, or prevention of disease. Ross Labs | ghs v. Thies, 725 P.2d 1076 (Alaska
v. Thies, 725 P.2d 1076 (Alaska 1986). 1986).

"Polycose™ held "drug". — "Poly-

Chapter 30. Controlled Substances.

Article
1 Regulation of Manufacture, Distribution, Prescription, and Dispensing of Con—
trolled Substances (SS 17.30.010 — 17.30.080)
2. Enforcement Forfeiture and Review Provisions ($ 17.30.100. 17.30.126, 17.30.130)
4. General Provisions (itS 17.30.150 — 17.30.900)

Article 1. Regulation of Manufacture, Distribution,
Prescription, and Dispensing of Controlled Substances.

Section Section

10. IRepenledl 70. Order forms; prescriptions

20. Registration requirements 80. Unlawful administration, prescrip—
30 — 50. IRepealed) tion and dispensation of controlled
60. Records of registrants substances
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