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S E N A T E  B I L L  496 RELA TE S  TO THE E X A M I N A T I O N  A N D  T E S T I N G  OF 
F E T A L  T I S S U E  A F T E R  AN INDU CE D T E R M I N A T I O N  OF A  PREGNANCY. 
ESS E NT IA LL Y,  THIS BI L L W O U L D  R E Q U I R E  A  P H Y S I C I A N  T O  E X A M I N E  
F E T A L  T I S S U E  R E S U L T I N G  FRO M  A N  INDUCED T E R M I N A T I O N  OF 
A PREGNANCY, A N D  R E P O R T  THE RESU LT S OF T H E  T E S T  T O  THE W O M A N  
IF T H E R E  IS EVID EN CE  T H A T  THE PH YS I C A L  H E A L T H  OF THE W O M A N  
M A Y  BE A F F E C T E D  BY C OM PL I C A T I O N S  R E L A T E D  TO THE T E R M I N A T I O N  
OF T HE PREGNANCY.

T HI S IS A  C O N S T I T U T I O N A L L Y  U P H E L D  P R O V I S I O N  OF T H E  LAW, B A S E D  
U P O N  A  M I S S O U R I  STATUTE. I H A V E  I N C L U D E D  T HE S U P R E M E  C O U R T  
C AS E P L A N N E D  P A R E N T H O O D  V. A S H C R O F T . W H I C H  WAS T H E  L A ND  M A R K  
C AS E U P H O L D I N G  THIS P R O V I S I O N  O F  THE LAW.

I H A V E  A L S O  A S K E D  LEGISL AT IV E L E G A L  SER VI C ES  FO R A N  O P I N I O N  ON 
TH E C O N S T I T U T I O N A L I T Y  OF THIS LAW A N D  W H E T H E R  IT W O U L D  BE 
U P H E L D  IN O U R  STATE. IT WAS T H E I R  O P I N I O N  T H A T  THIS W O U L D  BE 
UPHELD.

I W I S H  T O  T H A N K  Y OU F O R  R E V I E W I N G  THIS, A N D  HOP E TH AT  YOU 
W O U L D  C O N S I D E R  THIS L E G I S L A T I O N  FOR S C H E D U L I N G  A T  YOUR 
E A R L I E S T  P O S S I B L E  CONVENIENCE.

T H A N K  YOU
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SUBJECT: C onstitutionality  of SB 496
TO: Senator Paul Fischer
FROM: • Terri Lauterbach

L egislative  Counsel

You have asked whether the law that would be enacted by 
SB 496 would be constitu tiona l. In b r ie f ,  SB 496 requires 
the physician who performs an abortion to examine the f e ta l  
t is su e ,  provide for appropriate laboratory testin g  i f  
required under guidelines of the State Medical Board, and 
report the results of the examination and testin g  to the 
woman i f  they indicate that her physical health may be 
affected  by complications related to the abortion.
In my opinion, the law that would be enacted by SB 496 is  
within the bounds of permissible abortion regulation. How­
ever, the guidelines of the State Medical Board, determining 
when further testing  i s  required and what kind of test in g ,  
w il l  need to be within the scope of permissible regulation  
as w ell.
The U.S. Supreme Court case most related  to the subject of  
th is  b i l l  i s  Planned Parenthood Assoc, of Kansas City, MO v. 
Ashcroft, 462 U.S. 476 (1983). In that case, a 5-4 majority 
upheld a Missouri law that requires a physician who performs 
an abortion to submit a f e ta l  t issu e  sample to a pathologist  
for testin g  after a l l  abortions. The majority upheld the 
provision as being an in s ign if ican t burden on the abortion 
decision, a burden outweighed by the health in terest at 
stake.
The dissenters in Ashcrof t  were primarily concerned about 
the additional cost involved ($20-$40 in 1983 dollars) in 
requiring referral to a pathologist, which involved a second 
physician, and the blanket requirement of additional testin g  
after  preliminary examination even i f  no abnormalities were
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n o t e d  b y  t h e  p r e l i m i n a r y  e x a m i n a t i o n .  T o  t h e  d i s s e n t e r s ,  
t h e  c o s t  b u r d e n e d  t h e  a b o r t i o n  d e c i s i o n  t o o  m u c h ,  e s p e c i a l l y  
f o r  p o o r  w o m e n ,  a n d  t h e  b l a n k e t  n a t u r e  o f  t h e  r e q u i r e m e n t  
u n d e r c u t  t h e  s t a t e ' s  c l a i m  t h a t  t h e  r e q u i r e m e n t  w a s  h e a l t h -  
r e l a t e d .  T h e y  p o i n t e d  o u t  t h a t  m e d i c a l  e x p e r t s  d i d  n o t  
a g r e e  o n  w h e t h e r  a d d i t i o n a l  t e s t i n g  s e r v e d  a n y  h e a l t h  p u r ­
p o s e  i f  p r e l i m i n a r y  e x a m i n a t i o n  f a i l e d  t o  r e v e a l  a n y  a b n o r ­
m a l i t i e s  .

T h e  v i e w  o f  t h e  d i s s e n t e r s  i s  i m p o r t a n t  b e c a u s e  t h e  A l a s k a  
S u p r e m e  C o u r t , f a c e d  w i t h  a n  e x p l i c i t  p r i v a c y  c l a u s e  a n d  a  
m o r e  r e s t r i c t i v e  e q u a l  p r o t e c t i o n  t e s t  u n d e r  o u r  s t a t e  c o n ­
s t i t u t i o n ,  i s  l i k e l y  t o  u p h o l d  f e w e r  a b o r t i o n  r e g u l a t i o n s  i n  
A l a s k a  t h a n  t h e  U . S .  S u p r e m e  C o u r t  u p h o l d s  u n d e r  t h e  f e d e r a l  
c o n s t i t u t i o n .  O u r  c o u r t  w o u l d  l i k e l y  h a v e  s i d e d  w i t h  t h e  
d i s s e n t e r s  i n  A s h c r o f t .

H o w e v e r ,  SB 4 9 6  w o u l d  ap?- ? v e n  t h e  o b j e c t i o n s  o f
t h e  d i s s e n t e r s  i n  A s h e r  d o e s  n o t  r e q u i r e  m o r e  t h a n
a n  e x a m i n a t i o n  b y  t h e  ; _^ .ng  p h y s i c i a n  u n l e s s  r e q u i r e d
u n d e r  r e g u l a t i o n s  o f  '  j c a t e  M e d i c a l  B o a r d .  T h e r e f o r e ,  
t h e  c o s t  s h o u l d  b e  I f  t h a n  t h a t  n o t e d  i n  A s h c r o f t , w h i c h  
r e q u i r e d  t h e  i n v o l v e *  c o f  a  s e c o n d  p h y s i c i a n  a n d  p a t h o l o g y  
t e s t i n g  i n  a l l  c a s e s  L o w e r  c o s t s  m e a n s  t h e r e  i s  l e s s  e f ­
f e c t  o n  t h e  a b o r t i o  d e c i s i o n ,  p a r t i c u l a r l y  o f  a  p o o r  w o m a n ;  
h e n c e  l e s s  o f  a n  e q u a l  p r o t e c t i o n  a r g u m e n t .  A n d ,  w i t h  
r e f e r r a l  f o r  f u r t h e r  t e s t i n g  t a k i n g  p l a c e  o n l y  u n d e r  S t a t e  
M e d i c a l  B o a r d  g u i d e l i n e s ,  t h e  r e l a t i o n s h i p  o f  t h e  p r o p o s e d  
s t a t u t e  t o  p r o t e c t i o n  o f  t h e  w o m a n ' s  h e a l t h  i s  m o r e  s u b s t a n ­
t i a l  t h a n  i f  a d d i t i o n a l  t e s t i n g  w e r e  r e q u i r e d  i n  a l l  c a s e s ;  
h e n c e ,  a  b e t t e r  " f i t "  b e t w e e n  t h e  s t a t e ' s  h e a l t h  i n t e r e s t  
a n d  t h e  m e a n s  c h o s e n  t o  a c h i e v e  i t .

T h e  S t a t e  M e d i c a l  B o a r d ,  o f  c o u r s e ,  w i l l  n e e d  t o  b e  c a r e f u l  
i n  i t s  a d o p t i o n  o f  r e g u l a t i o n s  t o  m a i n t a i n  t h e  s c h e m e  e n v i ­
s i o n e d  b y  t h e  b i l l .  T h a t  i s ,  i f  t h e  b o a r d  w e r e  t o  e s t a b l i s h  
g u i d e l i n e s  t h a t  c a l l e d  f o r  p a t h o l o g y  t e s t i n g  o f  a l l  f e t a l  
t i s s u e ,  t h e  i s s u e s  o f  c o s t  a n d  r e l a t i o n s h i p  t o  p r o t e c t i o n  o f  
h e a l t h  w o u l d  b e  r a i s e d  a t  t h a t  l e v e l ,  t h e  l e v e l  o f  t h e  r e g u ­
l a t i o n s .  S o ,  w h i l e  SB 4 9 6  e s t a b l i s h e s  p r o c e d u r e s  t h a t  m a y  
b e  c o n s t i t u t i o n a l ,  t h e  r e g u l a t i o n s  o f  t h e  b o a r d  c o u l d  w i n d  
u p  b e i n g  a n  u n c o n s t i t u t i o n a l  i m p l e m e n t a t i o n  o f  SB 4 9 6 .  T h a t  
i s s u e  w i l l  a r i s e ,  i f  e v e r ,  o n l y  a f t e r  t h e  S t a t e  M e d i c a ]
B o a r d  u s e s  i t s  a u t h o r i t y  u n d e r  S e c t i o n  1 o f  t h e  b i l l  t o  
a d o p t  r e g u l a t i o n s .
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I n  t h e  m e a n t i m e ,  i t  i s  m y  o p i n i o n  t h a t  SB  4 9 6  i s  c l e a r l y  
c o n s t i t u t i o n a l  u n d e r  t h e  f e d e r a l  c o n s t i t u t i o n  a n d  p r o b a b l y  
c o n s t i t u t i o n a l  u n d e r  o u r  s t a t e  c o n s t i t u t i o n .

I f  y o u  h a v e  o t h e r  q u e s t i o n s  i n  t h i s  a r e a ,  I  w o u l d  b e  h a p p y  
t o  a t t e m p t  t o  a n s w e r  t h e m .  P l e a s e  l e t  m e  k n o w  i f  y o u  n e e d  
f u r t h e r  a s s i s t a n c e .

T L : p  1 
W K P 2 / 0 6 1
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H E A D N O T E S  

Classified to U.S. Supreme Court Digest, Lawyers' Edition

Statutes § Hid —  construction —  defi­
nition of hospital

la, lb. Where a state does not define 
the term "hospital" in its statutory pro­
visions regulating abortions, the United 
Stales Supreme Court must assume that 
the term has its common meaning of a 
general, acute-cure facility.

Abortion § 1; Constitutional Law ij 52G
—  hospitulization requirement —  
valid ity

2. A state statute requiring all second 
trimester abortions to be performed in 
general acute-care facilities is unconsti­
tutional since it unreasonably infringes 
upon a women's constitutional right to 
obtain an abortion. (O’Connor, White, 
and Rehnquist, JJ„ dissented from this 
holding.)

Abortion § 1; Constitutional Law § 526
—  presence of second physician
—  state statute

3a, 3b. A state statute requiring the

presence of a second physician during 
abortions performed after viability is 
constitutional since the state hus a com­
pelling interest in preserving life. [Per 
Powell, J„ Burger, Ch. J., O'Connor, J„ 
White, J., and Rehnquist, J. Dissenting: 
Blackmun, Brennan, Marshall, and Ste­
vens, JJ.)

Abortion § 1; Constitutional Law § 526 
—  pathology report —  state stat­
ute

4a, 4b. A state statute requiring a 
pathology report for each abortion per­
formed is constitutional since it does not 
significantly burden a pregnant women's 
abortion decision. [Per Towell, J., 
Burger, Ch. J., O'Connor, J., White, J., 
and Rehnquist, J. Dissenting: Blackmun, 
Brennan, Marshall, and Stevens, JJ.]

Abortions § 1; Constitutional Law 
§ 526 —  minors —  parental or ju ­
dicial consent 

5a, 5b. A state statute requiring mi-

T O T A L  CLIENT-SERVICE L I B R A R Y  a R E F E R E N C E S

1 A m  J u r  2d, A b o r t io n  §§ 1.5, 37.5 
1 A m  J u r  P I &  P r  F o r m s  (R ev), A b o r tio n , F o r m s  1 e t  seq.
U S C S ,  C o n s ti tu t io n ,  1 4 th  A m e n d m e n t
U S  L  E d  D ig e st, A b o r t io n  § 1; C o n s t i tu t io n a l  L a w  § 526
L  E d  In d e x  to  A n n o s , A b o r t io n
A L R  Q u ic k  Index , A b o r t io n
Fed era l Q u ic k  Index , A b o r t io n
A u t o - C i t e ’ : A n y  ca se  c ita tio n  h e re in  ca n  be ch eck ed  for 

form , para lle l re fe rences, la te r  h is to r y  and  a n n o ta tio n  re f­
erences th ro u g h  th e  A u to - C i te  co m p u te r  re se a rch  sy s te m .

A N N O T A T I O N  R E F E R E N C E S

Supreme Court's views as to validity of laws restricting or prohibiting sale or 
distribution to minors of particular types of goods or services otherwise available 
to adults. 52 L Ed 2d 892.

Validity, under federal constitution, of abortion laws. 35 L Ed 2d 735.

Binding effect upon state courts of opinion of United States Supreme Court 
supported by less than a majority of all its members. 65 AI R3d 504.

735
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nors who seek an abortion to secure 
parental or judicial consent will be held 
to be constitutional where (1) two jus­
tices of the Supreme Court ore of the 
opinion that the construction of the stat­
ute does not permit a juvenile court to 
deny a petition unless it first finds that 
the minor is not muture enough to make 
her iwn decision und t'2) three other

justices are of the view that 
sion is valid because it impose, 
burden on any ri«ht that mm, /  1-“* 
have to undergo an abortion |*..f 
eli, J., Burger, Ch. J.. Ot.W.ur J 
White, J., and Rehnquist. .J Diw-r.tmr 
Blackmun, Brennan, Marshall, ,lr.o ,-tr. 
vens, JJ.]

S Y L L A B U S  B Y  R E P O R T E R  O F  D E C I S I O N S

Missouri statutes require abortions af­
ter 12 weeks of pregnancy to be per­
formed in a hospital <§ 188.025); require 
a pathology report for each nbortion per­
formed (§ 188.047); require the presence 
of a second physician during abortions 
performed af >r viability (§ 188.030.3); 
and require oors to secure parental 
consent or ,onsent from the Juvenile 
Court for an abortion (§ 188.028). In an 
action challenging the constitutionality 
of these provisions, the District Court 
invalidated all provisions except 
§ 188.047. The Court of Appeals reversed 
as to §§ 188.028 and 188.047 but affirmed 
as to §§ 188.030.3 and 188.025.

Held: Section 188.025 is unconstitu­
tional, but §§ 188.047, 188.030.3, and 
188.028 are constitutional.
664 F2d 687, affirmed in part, reversed 
in part, vacated in part, and remanded.

Justice Powell delivered the opinion of 
the Court with respect to Parts I and II, 
concluding that the second-trimester hos­
pitalization requirement of § 188.025 
"unreasonably infringes upon a woman's 
constitutional right to obtain an abor­
tion.”  City of Akron v Akron Center of 
Reproductive Health, Inc., ante, at 439, 
76 L Ed 2d 687, 103 S Ct 2481.

Justice Powell, joined by The Chief 
Justice, concluded in Parts III, IV, and V 
that:

1. The second-physician requirement 
of § I t  ’.030.3 is constitutional as reason­
ably fu thering the State’s compelling 
interest i • protecting the lives of viable 
fetuses.

2, The pt thology-report requirement of 
§ 188.047 is constitutional. On its face 
and in effect, such requirement is rea­
sonably related to generally accepted

medical standards and furthers .rr.prir 
tant health-related state .<incer-i In 
light of the substantial her.eiits { , 
pathologist's examination .an h.iv» 
small additional cost of ,uch .in - x . i m i -  

nation does not significantly burm-n t 
pregnant woman's abortion decision

3. Section 188.028 is constitutional A 
State’s interest in protecting immature 
minors will sustain a requirement of a 
consent substitute, either parental or 
judicial. And as interpreted by the t'ourt 
of Appeals to mean that the Juvenile 
Court cannot deny a minor's application 
for consent to an abortion "for good 
cause" unless the court first finds that 
the minor was not mature enough to 
make her own decision, § 188.028 pro­
vides a judicial alternative that is consis­
tent with established legal standards 
See City of Akron v Akron Center for 
Reproductive Health, Inc.. ante, .it 433- 

440, 76 L Ed 2d 687, 103 S Ct 2481.
Justice O'Connor, joined by Justice 

White and Justice Rehnquist. concluded 
that:

1. The second-physician requirement 
of § 188.030.3 is constitutional because 
the State has a compelling interest, ex­
tant throughout pregnancy, in protecting 
and preserving fetal life.

2. The pathology-report requirement of 
§ 188.047 is constitutional because it im­
poses no undue burden on the limited 
righ; to undergo an abortion, and 
validity is not contingent on the :n w * 
ter of pregnancy in which it is imposed

3. Assuming, arguendo, that the state 
cannot impose a parental veto on j mi­
nor’s decision to undergo ari abortion, 
the parental consent provision
§ 188.028.2 is constitutional because a
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imposes no undue burden on any right 
tlmt a minor may have to undergo an 
abortion.

Powell, J„ announced the judgment of 
the Court in Part VI and delivered the 
opinion of the Court with respect to 
Parts I and II, in which Burger, C. J-, 
and Brennan, Marshall, Blackmun, and 
Stevens, JJ., joined, and an opinion with

■162 U S  476, 76 L  E d

respect to Parts III, IV, and V, in which 
Burger, C. J., joined. Blackmun, J„ filed 
an opinion concurring in part and dis­
senting in part, in which Brennan, Mar­
shal1 and Stevens, JJ., joined. O'Connor, 
J I an opinion concurring in part in
' Jgment and dissenting in part, in
• White and Rehnquist, JJ.. joined.

2d 733,103 S  Ct 2517

A P P E A R A N C E S  O F  COUNSEL

F r a n k  S u s m a n  argued  th e  cau se  for th e  P la n n ed  P a ren th oo d  
A sso c ia tio n  o f  K a n s a s  C i t y ,  M is s o u r i ,  Inc., e t al.

J o h n  A s h c r o f t  a rgued  th e  ca u se  for th e  A t to r n e y  G e n e ra l o f  
M is so u r i ,  e t al.

B rie fs  o f Co u n se l,  p 912 , in fra .

S E P A R A T E  OPINIONS

[462 US 478]
Ju s t ic e  P o w e ll  a n n o u n c e d  th e  

ju d g m e n t  o f  th e  C o u r t  in  P a r t  V I  
delivered  th e  op in ion  o f  th e  c o u r t  
w ith  re sp ec t to  P a r t s  I an d  II, a n d  
an op in ion  w ith  re sp e c t to  P a r t s  III ,  
IV ,  a n d  V ,  in  w h ich  T h e  C h i e f  J u s ­
tice  jo in s.

T h e se  cases, like  C i t y  o f  A k r o n  v  
A k ro n  C e n te r  fo r  R e p ro d u c tiv e  
H e a lth , Inc., an te , p  416, 76 L  E d  2d 
687, 103 S  C t  2481, and  S im o p o u lo s  
v  V irg in ia , post, p 506, 76 L  E d  2d 
755, 103 S  C t  2532, p re se n t q u e s tio n s  
as to  th e  v a lid ity  o f  s ta te  s ta tu te s  or 
local o rd inances re g u la tin g  th e  pe r­
form ance o f  abo rtion s.

I

P la nned  P a re n th o o d  o f  K a n s a s

C i t y ,  M is so u r i ,  Inc., tw o  p h y s ic ia n s  
w ho  p e rfo rm  a b o rtio n s, and  an  abor­
tio n  c lin ic  (p la in tiffs ) filed a co m ­
p la in t in  th e  D i s t r i c t  C o u r t  fo r th e  
W e s te v n  D i s t r i c t  o f  M is s o u r i  c h a l­
lenging, a s  u n c o n s titu tio n a l, se ve ra l 
se c tio n s  o f  th e  M i s s o u r i  s ta tu te s  reg­
u la tin g  th e  p e rfo rm a n ce  o f  abor­
tion s. T h e  se c tio n s  re le v a n t h e re  in ­
clu d e  M o  R e v  S ta t  § 188.025 (Su p p  
1982), re q u ir in g  th a t  a b o rtio n s  a fte r  
12  w eeks o f  p re g n a n cy  be perfo rm ed  
in  a h o sp ita l;1 § 188.047, req u ir in g  a 
p a tho lo gy  rep o rt for e a ch  abortion  
perform ed;'- § 188.030.3, req u ir in g  
th e  p resence  o f  a  se con d  

[462 U S  479]

p h y s ic ia n  d jr -  
in g  a b o rtio n s p e rfo rm e d  a fte r  v ia b il­
i ty ;3 and § 188.028, req u ir in g  m in o rs

1. Missouri Rev Stat § 188.025 (Supp 1982) 
provides: "Every abortion performed subse­
quent to the first twelve weeks of pregnancy 
shall be performed in a hospital.”

2. Missouri Rev Stat § 188.047 (Supp 1982) 
provides:
"A representative sample of tissue removed 
the time of abortion shall be submitted to a 

board eligible or certified pathologist, w ho 
shall file a copy of the tissue report with the 
state division of health, and who shall provide 
a copy of the report to the abortion facility or 
hospital in which the abortion was performed

or induced and the pathologist’s report shall 
be made a part of the patient’s permanent 

record."

3. Missouri Rev Stat § 188.030.3 iSupp 1982) 
provides:

"An abortion of a viable unborn child shall 
be performed or induced only when there is 
in attendance a physician other thun the 
physician performing or inducing the abortion 
w h o  shall take control of and provide immedi­
ate medical care for a child born as a result of 
the abortion. During the performance of the 
abortion, the physician performing it, and
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to  se cu re  paren ta l or ju d ic ia l co n ­
se n t.4

[462 U S  480]

A f t e r  h ea rin g  te stim o n y  from  a 
n u m b e r  o f  e x p e r t w itnesses, th e  D i s ­
tr ic t  C o u r t  inva lida ted  a ll o f  th e se

subsequent to the abortion, the physician re­
quired by this section to be in attendance, 
shall take all reasonable steps in keeping 
with good medical practice, consistent with 
the procedure used, to preserve the life and 
health of the viable unborn child; provided 
that it does not pose nn increased risk to the 
life or health of the woman."

4. Missouri Rev Stat § 188.028 (Supp 1982) 
provides:

"1. N o  person shall knowingly perform an 
abortion upon a pregnant w o m a n  under the 
age of eighteen years unless:

"(1) The attending physician has secured 
the informed written consent of the minor 
and one parent or guardian; or 

"(2) The minor is emancipated and the 
attending physician has received the informed 
written consent of the minor; or 

"(3) The minor has been granted the right 
to self-consent to the abortion by court order 
pursuant to suocection 2 of this section, and 
the attending physician has received the in­
formed written consent of the minor; or 
"(4) The minor has been granted consent to 

the abortion by court order, and the court has 
given its informed written consent in accor­
dance with subsection 2 of this section, and 
the minor is having the abortion willingly, in 
compliance with subsection 3 of this section,

"2. The right of a minor to self-consent to 
an abortion under subdivision (3) of subsec­
tion 1 of this section or court consent under 
subdivision (4) of subsection 1 of this section 
m a y  be granted by a court pursuant to the 
foll-'»-jng procedures:

The minor or next friend shall m a k e  an 
app.. ation to the juvenile court which shall 
assist the minor or next friend in preparing 
the petition and notices required pursuant to 
thio section. The minor or the next friend of 
the minor shall thereafter file a petition set­
ting forth the initials ol the minor; the age of 
the minor; the names nod addresses of each 
parent, guardian, or, if the minor's parents 
are deceased and no guardian has been ap­
pointed. any other person standing in loco 
parentis of the minor; that the minor has 
been fully informed of the risks and conse­
quences of the abortion; tbat the minor is of 
sound mind and has sulficient intellectual 
capacity to consent to the abortion: that, if 
the court does not grant the minor majority 
rights for the purpose of consent to the abor­
tion. the court should find that the abortion is

se c tio n s  excep t th e  pathology r^  
q u irem en t. 483 F  S u p p  679. 6 9 9 - 7r.i
(1980).3 T h e  C o u r t  o f  A p p e a ls  for the 
E ig h th  C i r c u i t

[462 U S  481]

_________________ reversed  th° District
in the best interest of the minor and g-.„ 
judicial consent to the abortion: that the r . 
should appoint a guardian ad litc-m ; i •►,! 
child; and if the minor does not hat#* pr:-. ,;r 

counsel, that the court should appoint our., 
sel. The petition shall be signed bv the minor 
or the next friend;

"(31 A  hearing on the merits of the petit,on 
to be held on the record, shall be held as ~.,r 
as possible within five dnys of the filing of 
petition. ... At the hearing, the court -hail 
hear evidence relating to the emotional de\n|. 
opment, maturity, intellect and understand- 
ing of the i-inor; the nature, possible conse­
quences. anu alternatives to the abortion: ana 
any other evidence that the court may find 
useful in determining whether the minor 
should be granted majority rights for the 
purpose of consenting to the abortion or 
whether the nbortion is in the best interests 
of the minor;
"(4) In the decree, the court shall for good 

cause:
"(a) Grant the petition for majority rights 

for the purpose of consenting to the abortion, 
or
"(b) Find the abortion to be in the best 

interests of the minor and give judicial con­
sent to the abortion, setting forth the grounds 
for so finding; or
"(c) Deny the petition, setting forth the 

grounds on which the petition is denied;

"3. If d minor desires an abortion, then she 
shall be orally informed of and. if possible, 
sign the written consent required by section 
188.039 in the same manner as an adult 
person. No abortion shall be pertormed an 
any minor ngninst her will, except that an 
abortion may be performed against the will >i 
a minor pursuant to a coutt order described 
in subdivision (41 of subsection I oi this -ec- 
tion that the nbortion is necessary to preserve 
the life of the minor.”

5. The District Court also awarded attor­
ney's fees for all hours claimed by the plain­
tiffs' attorneys. The Court of Appeals ailirmrd 
this allocation of fees. See 655 F'-’d >-)>•
(CA8 1981). The petition for certiorari raise* 
the issue whether an award of attorney s jw*- 
made pursuant to 42 U S C  $ 198-' I- •n 
Supp V) [4” U S C S  § 1988|. should be propor­
tioned to retlect the extent to which plain 

prevailed.
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Co u rt's  ju d g m e n t w ith  re sp ec t to 
§ 1 8 8 .0 2 8 , th e re b y  u p h o ld in g  th e  re­
quirem ent th a t a m in o r  se cu re  p a ­
rental or ju d ic ia l co n se n t to  an  a b o r­
tion. I t  a lso  held th a t  th e  D i s t r i c t  
Co u r t erred in su s ta in in g  § 188.047, 
the patho logy req u irem en t. T h e  D i s ­
tric t C o u r t ’s  ju d g m e n t w ith  re sp e c t 
to th e  se cond -physic ian  re q u ire m e n t 
was affirm ed, and th e  ca se  w a s re ­
manded for fu r th e r  p roceed ings and  
findings re la tin g  to  th e  se co n d -tr i­
m ester ho sp ita liza tio n  req u ire m e n t. 
655 F2 d  848, 872-873 (1981). O n  re ­
mand, the D is t r ic t  C o u r t  a ffirm ed  its  
holding th a t  th e  se co n d -tr im e ste r  
hosp ita liza tion  re q u ire m e n t w a s u n ­
constitu tiona l. T h e  C o u r t  o f  A p p e a ls  
affirmed th is  ju d g m e n t. 664 F 2 d  687, 
691 (1981). W e  g ra n te d  ce r tio ra r i. 
456 U S  988, 73 L  E d  2d 1282, 10 2  S  
C t  2267 (1982).

T h e  C o u r t  today in  C i t y  o f  A k r o n , 
ante, a t  426-431, 76 L  E d  2d 687, 103 
S  C t  2481, h a s s ta te d  fu lly  th e  p r in ­
ciples th a t govern  ju d ic ia l rev ie w  o f  
sta te  s ta tu te s  re g u la tin g  ab o rtion s, 
and th e se  need n o t be repea ted  here . 
W ith  these  p r in c ip le s  in  m ind , w e  
turn to  the  s ta tu te s  a t  issue.

II

[1a, 2] In C i t y  o f  A k r o n , w e  in va li-

6. [1b] Missouri does not define the term 
"hospital” in its statutory provisions regulat­
ing abortions. W e  therefore must assume, as 
did the courts below, see <183 F Supp 679, n 10
(1980); 664 F2d 687, 689-690, and nn 3, 5. and 
6 (1981), that the term has its c o m m o n  m e a n­
ing of a general, acute-care facility. Cf. M o  
Rev Stat § 138.015(2) (Supp 1982) (defining 
"abortion facility" as "a clinic, physician’s 
office, or any other place or facility in which 
abortions are performed other than a hospi­
tal"). Section 197.020.2 (1978), part of Mis­
souri's hospital licensing laws, rends:

" 'Hospital' means a place devoted prim ar­
ily to the maintenance and operation of facili­
ties for the diagnosis, treatm ent or care for 
not less than •.wenly-four hours in any week 
of three or more nonreluted individuals sulfer- 
•ng from illness, disease, injury, deformity or

2d 733, 103 S Ct 2517

dated  a  c ity  o rd in a n ce  req u ir in g  
p h y s ic ia n s  to perform  a ll se co n d -tr i­
m e ste r  a bo rtion s a t ge n e ra l o r sp e ­
cia l h o sp itu ls  a ccred ited  b y  th e  J o in t  
C o m m is s io n  on A c c re d ita t io n  o f  Hos.- 
p ita ls  ( J C A H )  o r  by th e  A m e r ic a n  
O s te o p a th ic  A sso c ia tio n . A n te ,  a t  
431-432, 76 L  E d  2d 687, 103 S  C t  
2481. M is s o u r i ’s  h o sp ita liza tio n  re­
q u ire m e n ts  are s im ila r  to  th o se  e n ­
a cted  by A k ro n , a s a ll se co n d -tr im e s­
te r  ab o rtio n s m u s t  be p e rfo rm ed  in 
genera l, acu te-care  fa c il i t ie s .9 F o r

th e  rea son s sta ted  in C i t y  o f 
[462 U S  482)

A k r o n ,
we held  th a t  su ch  a re q u ire m e n t " u n ­
rea so n a b ly  in fr in ges up o n  a w o m a n ’s  
co n s t itu t io n a l r ig h t to o b ta in  an  abor­
tion ."  A n te ,  a t 439, 76 L  E d  2d 687, 
103 S C t  2481. F o r  th e  sa m e  rea son s, 
w e a ffirm  th e  C o u r t  o f A p p e a ls ’ ju d g ­
m e n t th a t  § 188.025 is  u n c o n s t i tu ­
tiona l.

I l l

W e  tu r n  now to  the  S t a t e ’s  second - 
p h y s ic ia n  requ irem en t. In  Roe  v  
W ade , 4 10  U S  113 , 35 L  E d  2d 147, 
93 S  C t  705 (1973), th e  C o u r t  recog-

other abnormal physical conditions; or a place 
devoted primarily to provide for not less than 
twenty-four hours in any week medical . . . 
care for three or more nonrelated individuals.II
Cf. M o  Rev Stat § 197.200(1) (1978) (defining 
"ambulatory surgical center" to include facili­
ties "with an organized medical stair of physi­
cians” and "with continuous physician ser- 
■ vices and registered professional nursing ser­
vices whenever a patient is in the facility"); 
13 M o  Admin Code § 50-30.010UXA) (1977) 
(same). The regulations for the Department of 
Social Services establish standards for the 
construction, physical facilities, and adminis­
tration of hospitals. §§ 50-20,010 to 50-20.030. 
These are not unlike those set by JCAH. See 
City of Akron, ante, at 432, and n 16, 76 L Ed 
2d 687. 103 S Ct 2481.
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ni/.ud that the State has a compel­
ling interest in the life of a viable 
fetus: "[T]he State in promoting its 
interest in the potentiality of human 
life may, if it chooses, regulate, and 
even proscribe, abortion except 
where it is necessary, in appropriate 
medical judgment, for the preserva­
tion of the life or health of the 
mother." Id., at 164-165, 35 L Ed 2d 
147, 93 S Ct 705. See CoL-.ii v 
Franklin. 439 US 379, 386-387, 58 L 
Ed 2d 596, 99 S Ct 675 (1979); Beal v 
Doe, 432 US 438, 445-146, 53 L Ed 
2d 464, 97 S Ct 2366 (1977). Several 
cf tho Missouri statuses undertake 
such regulation. Postviability abor­
tions are proscribed except when 
necessary to preserve the life or the 
health o f the woman. Mo Rev Stat 
§188.030.1 (Supp 1232). The 

[•102 U S  433]

State
7. The courts below found, and Justice 

Blackmun’s partial dissenting opinion agrees, 
post, at 499-500, 76 L Ed 2d, at 750-751, that 
there is no possible justification for a second- 
physician requirement whenever D & E  is used 
because no viable fetus can survive a D & E  
procedure. 483 F Supp, at 694; 655 F2d, at 
S65. Accordingly, for them, § 188.030.3 is 
overbroad. This reasoning rests on two as­
sumptions. First, a fetus cannot survive a D &  
E nbortion, and second, D & E  is the method of 
choice in the third trimester. There is general 
agreement as to the fi*' roposition, but hot 

as to the cwond. I" • almost all of the 
authorit’ • Justice Blackmun's
critical ^  as the Court of A p­
peals not-o, *i   of this procedure after
viability is subject to the requirements of 
§ 188.030.2. Cee id., at 865, and n 28. Never­
theless, the courts below, in conclusory lan­
guage. found that D & E  is the "method of 
choice even after viability is possible." Id., at 
865. N o  scholarly writing supporting this view 
is cited by those courts or by the dissent 
Reliance apparently is placed solely on the 
testimony of Dr. Robert Crist, a physician 
from Kansas, to w h o m  the District Court 
referred in a footnote. 483 F Supp, at 694. n 
25. This testimony provides slim support for 
this holding. Dr. Crist's testimony, if nothing 
else, is remarkable in its candor. H e  is a 
member of the National Abortion Federation,

also forbids the use o f abortion pro­
cedures fatal to the viable I'etu.-, un­
less alternative procedures pose .» 
greater risk to tb health of the 
woman. § 188.030.2.

The statutory provision at i.s.-,ue :r. 
this case requires the attendance of 
a second phys;cian at the abortion of 
a viable fetus. § 188.030.3. This sec­
tion requires that the second physi­
cian "taka all reasonable steps in 
keeping with good medical practice 
. . . to preserve the life and health 
of the viable unborn child; provided 
that it does not pose an increased 
risk to the life or health of the 
woman.” See n 3, supra. It also pro­
vides that the second physician 
"shall take control o f and provide 
immediate medical care for a child 
born as a result of the abortion."

The lower courts invalidated 
§ 188.030.3.7 The plaintiffs, respon-
"an organization of abortion providers .md 
people interested in the pro-choice move­
ment." 3 Record 415-416. H e  supported the 
use of D & E  on 28-week pregnancies, well into 
the third trimester. In some circumstances, he 
considered it a better procedure than other 
methods. See id., at 427-428. His disinterest 
in protecting fetal life is evidenced by hu 
agreement "that the abortion patient has a 
right not only to be rid of the growth, called a 
fetus in her body, tut also has a right to a 
dead fetus.” Id., at <31. H e  also agreed thJt 
he "(njever hn[s] any intention of trying to 
protect the fetus, if it can be saved, jbid.. ana 
finally that "as a general principle" _ h,,rr 
should not be a live fetus." id., at 4-15 More­
over, contrary to every other view, he thought 
a fetus could survive a D & E  abortion. Id . at 
433-434. None of the other physicians •‘ho 
testified at the trial, those called both by .hr 
plaintiffs and defendants, considered that ah' 
use of D & E  after viability was indicated ^  
2 Record 21 (limiting use of D & E  to under k  
weeks); 3 Record 381. 410-413 'Dr .
Kretzschmarl ( D&E up to 17 weeks: " ou' 
never perform D & E  after 26 weeks', a *
787 (almost "inconceivable" to use D & h  
viability); 7 Record 52 t D & E  salest up 0 • 
weeks);’id., at 110 (doctor not performing 
E past 20 weeksl; id., at 111 risks >i 
outpatient D & E  equivalent to childbirth at - 
weeks). See also 8 Kecord 33. iS-M u‘)*
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dents here on this issue, urge af'ir- 
mance on thu

[102 U S  (H I I
grounds that the sec­

ond-physician requirement distorts 
the traditional doctor-patient rela­
tionship, and is both impractical and 
costly. They note that Missouri does 
not require two

1-102 U S  IH5)

physicians in atten­
dance for any other medical or surgi­
cal procedure, including childbirth 
or delivery of a premature infant

The first physician’s primary con­
cern will be the life and health of 
the woman. Many third-trimester 
abortions in Missouri will be emer­
gency operations," as the State per­
mits these late abortions only when 
they are necessary to preserve the 
life pr the health of the woman. Ib is 
not unreasonable for the State Lo
tion of Dr. Willard Catcsi (IS weeks latest D &
E performed). Apparently Dr. Crist performed 
r.boritons only in Kansas, 3 Record 33-1. 368, 
■128. a Stale having no statutes comparable to 
§188.030.1 and § 188.030.2. It is not clear 
whether he was operating under or familiar 
with the limitations imposed by Missouri law. 
Nor did he explain the circumstances when 
(here were "contraindications" against the 
use of any of the procedures that could pre­
serve viability, or whether his conclusory 
opinion was limited to emergency situations. 
Indeed, there is no record evidence that D & E  
ever will be the method that poses the least 
risk to the w o m a n  in those rare situations 
where there are compelling medical reasons 
for performing an abortion after viability. If 
there were such instances, they hardly would 
justify invalidating § 188.030.3.

!n addition to citing Dr. Crist in its foot­
note, the District Court cited— with no elabo­
ration— Dr. Schmidt. His testimony, reflecting 
no agreement with Dr. Crist, is enlightening. 
Although he conceded that the attendance of 
a second physician for a D & E  abortion on a 
viable fetus was not necessary, he conside: • i 
the point mcstly theoretical, because he "si;,n- 
Pjy (did) not believe that the question of 
viability comes up when D & E  is an elected 
method of abortion." a Record 83(5. W h e n  
reminded of Dr. Crist’s earlier testimony, he

2d 733, 103 S Ct 2517

a ssu m e  th a t  * rltirine the opu ru tiop  
th e  Oral, p h y sic ia n 's  .m e n tio n  find 
sk ills  w ill be d irected  to p re se rv in g  
th e  w om an's health, ;in<! not to p ro ­
tecting the actual life of those fe­
tuses who survive the abortion pro­
cedure. Viable fetuses will be in im­
mediate and grave danger because of 
their premature birth. A second phy­
sician, in situations where Missouri 
permits third-trimester abortions, 
may be of assistance to the woman's 
physician in preserving the health 
unci life of the child.

[3a] By giving immediate medical 
attention to a fetus that is delivered 
alive, the second physician will as­
sure that the State’s interests are 
protected more fully than the first 
physician alone would be able to do. 
And given the compelling interest 
that the State has in preserving life, 
we cannot say that the Missouri
conceded the remote possibility of third-tri­

mester D & E  ubortions, but stated: "I person­
ally cannot conceive that as a significant 
practical point. It m a y  be important legally, 
but [not) fiom a medical standpoint . . . 
Ibid. Given that Dr. Crist’s discordant testi­
mony  is wholly unsupported, the State’s c o m­

pelling interest in protecting a viable fetus 
justifies the second-physician requirement 
ever, though there m a y  be the rare case w hen 
a physician m a y  think honestly that D & E  is 
required for the mother’s health. Legislation 
need not accommodate every conceivable con­
tingency.

8. There is no clearly expressed exception 
on the face of the statute for the performance 
of an abortion of a viable fetus without the 
second physician in attendance. There m a y  be 
emergency situations where, for example, the 
woman's health m a y  be endangered by delay. 
Section § 188.030.3 is quulilied. at least in 
part, by the phrase "provided that it does not 
pose an increased risk to the life or health of 
the woman." This clause reasonably could bo 
construed to apply to such a situation Cf. H. 
L. v Matheson. 350 U S  398. 307. n 13, 67 L Ed 
2d 388 101 S Ct 1163 11981) (rejecting argu­
ment that Utah statute might apply to ind(- 
viduals with emergency health care needs).
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requirement o f a second physician in 
those unusual

[402 U S  4HG)

circumstances where 
Missouri perm its a third-trimester 
abortion is unconstitutional. Pre­
serving the life of a viable fetus that 
is aborted may not often be possible,u 
but the S tate legitimately may 
choose to provide safeguards for the 
comparatively few instances o f live 
birth that occur. We believe the sec­
ond-physician requirement reason­
ably furthers the State's compelling 
interest in protecting the lives of 
viable fetuses, and we reverse the 
judgment o f the Court of Appeals 
holding that § 188.030.3 is unconsti­
tutional.

IV
 M in iIn regtdating. hospital services 

witlyn th e State, Missouri r e t i r e s  
that "[a]ll tissue surgically removed
with the exception of such tissue as 
tonsils, adenoids, hernial sacs and 
prepuces, shall be examined by a 
■pathologist, either on the 'premises 

' or by arrangement outside o f ' th e  
hospital.” :13 Mo Admin Code §50- 
20*030(3)(A)7 (1977). With respect to 
abortions, whether performed in hos-. 
pitals or in some other facility, 
§ 188.047 requires th .■ pathologist to
9. See American Coll ;ge of Obstetricians 

and Gynecologists (ACO* r> Technical Bulletin 
No. 56, 4 (Dec 1979) (as high as 7 %  live-birth 
rate for intrauterine instillation of uterotonic 
agents); Stroh &  Hinman, Reported Live 
Births Following Induced Abortion: T w o  and 
One-Half Years' Experience in Upstate N e w  
York. 126 A m  J Obstet Gynecol 83, 83-84 
(1976) (26 live births following saline induced- 
abortions; 9 following hysterotomy; 1 follow­
ing oxtyocin-induced abortion) (1 survival out 
of 38 live births); 5 Record 728 (50-62% mor­
tality rate for fetuses 26 and 27 weeks); id., at 
729 (25-92% mortality rate for fetuses 28 and 
29 weeks); id., nt 837 (50% mortality rate at 
34 weeks).

10. A  pathological examination is designed

"file a copy of the tissue report with 
the stute division o f health 
See n 2, supra. The pathologist .do, 
is required to "provide a copv of the 
report to the abortion facility ,‘,r 
hospital in which the abortion was 
performed or induced.” Thus. \ij^  
souri appears to require that tu-ui- 
following abortions, as well as from 
almost all other surgery performed 
in hospitals, must be submitted to , 

pathologist, not merely examined by 
the performing doctor. The narrow 
question before us is whether the 
State lawfully also may require :!> 
tissue removed following 

[462 U S  4871

abortions
performed in clinic* as well as in 
hospitals to be submitted to a pa­
thologist.

On its face and in effect. § 188 'M7 
is reasonably related to generally 
accepted medical standards and 
”further[s] important health-related 
state concerns ’ Citv o f Akron, ante, 
at <130, 76 L Ed 2d 687, 103 S Ct 
2481. ^.the.Cpu^tfi^ApReals recog­
nized, ‘ pathology examinations ore 
clearly "useful and tjven necessary 
in some cases,” because "abnormali­
ties in. the tissue may warn of seri­
ous, possibly fatal "disorders." 655 
F2d, a t 870.10 As a ru ler irH s ac-
to assist in the detection of fatal ectopic preg­
nancies. hydatidiform moles or other preoanc- 
erous growths, nnd a variety of other prob­
lems that can be discovered only through a 
pathologicnl examination. The general medi­
cal utility of pathological examinations ••» 
clear. See. ACOG. Standards for Obstetric-Uv- 
necologic Sendees 52 i5th ed 1983* I'-1"-’ 
A C O G  Standards); National Abortion Federa­
tion (NAF) Standards 6 (19811 -compliance 
with standards obligatory for N A F  memoer 
facilities to remain in good standing1: Uriel 
for American Public Health Association^ 

Amicus Curine. O T  1982, Nos. 81-185. 
81-1172, p 29. n 6 (supporting the N . U  
dards for nonhospitnl abortion l.tcililie* ** 
constituting "minimi m  standards
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•162 U S  476, 76 L Ed 2d 733, 103 S Ct 2517

cepted medical practice to subm it all 
tissue to the examination of a pa­
thologist." This is particularly im­
portant following abortion, because 
questions remain as to the long- 
range

[462 U S  488) 

complications and th e ir efTect 
on subsequent pregnancies. See App 
72-73 (testimony of Dr. W illard Ca­
tes, Jr.); Levin, Schoenbaum, Mon- 
son, Stubblefield, & Ryan. Associa­
tion of Induced Abortion w ith  Subse­
quent Pregnancy Loss, 243 JAMA 
2495, 2499 (1980). Recorded pathol­
ogy reports, in concert w ith  abornon 
complication reports, provide a sta­
tistical basis for studying those com­
plications. Cf. Planned Parenthood 
of Central Missouri v Danforth, 428 
US 52, 81. 49 L Ed 2d 788, 96 S Ct 
2831 (1976).

Plaintiffs argue that the physician

performing the abortion is as quali­
fied as a pathologist to make the 
examination. This argument disre­
gards the fact that Missouri requires 
a pathologist— not the performing 
physician— to examine tissue after 
almost every type of surgery. A l­
though this requirement is in a pro­
vision relating to surgical procedures 
in hospitals, many of the same pro­
cedures included within the Missouri 
statute customarily are performed 
also in outpatient clinics. No reason 
has been suggested why the oru- 
dence required in a hospital should 
not be equally appropriate in such.a 
clinic. Indeed, there may be good 
reason to impose stricter standards 
in th is respect on clinics performing 
abortions than on hospitals.12 As the 
testimony in the District 

[462 U S  489]

Court indi­
11. ACOG's standards at the time of the 

District Court’s trial recommended that a 
"tissue or operative review committee" should 
examine "all tissue removed at obstetric-gyne­
cologic operations.” ACOG, Standards for O b­
stetric-Gynecologic Sendees 13 (4th ed 1974). 
The current A C O G  Standards also state as a 
general rule that, for all surgical services 
performed on an ambulatory basis, "[tjissue 
removed should be submitted to a pathologist 
for examination." 1982 A C O G  Standards, at 
52. lustice Blackmun's dissent, however, re­
lies on the recent modification of these Stan­
dards as they apply to abortions. A C O G  now 
provides an "exception to the practice" of 
mandatory examination by a pathologist and 
makes such examination for abortion tissue 
permissive. Ibid. Not surprisingly, this change 
in policy was controversial within the College. 
See 5 Record 799-800. A C O G  found that "(njo 
consensus exists regarding routine micro­
scopic examination of aspirated tissue i’.i ev­
ery case.” though it recognized— on tne htsis 
of inquiries made in 29 institutions— that ;n a 
majority of them a microscopic examination is 
performed in all cases. ACOG. Report ri C o m­
mittee on Gynecologic Practice. Item =6.2.1 
(June 27-28. 1980).

12. The professional views that the plain­
tiffs find to support their position do not 
disclose whether consideration w a s  given to 
the tact that not all abortion clinics, particu­
larly inadequately regulated clinics, conform

to ethical or generally accepted medical stan­
dards. See Bellotti v Baird, 443 U S  622, 641, n 
21, 61 L  Ed 2d 797, 99 S Ct 3035 (19791 
(Bellotti II) (minors m ay resort to "incompe­
tent or unethical" abortion clinics): Planned 
Parenthood of Central Missouri v Danforth. 
428 U S  52, 91, n 2. 49 L Ed 2d 788. 96 S Ct 
2831 (1976) (Stewart. J., concurring). The Sun- 
Times of Chicago, in a series of special re­
ports, disclosed widespread questionable prac­
tices in abortion clinics in Chicago, including 
the failure to obtain proper pathology reports 
See The Abortion Profiteers, Chicago Sun- 
Times 26-26 iSpecial Reprint 1978). It is 
clear, therefore, that a State reasonably could 
cur.cluue that a pathology requirement is nec­
essary in abortion clinics os well as in general 
hospitals.

In suggesting that we make from a "com­
fortable perspective" the judgment that a 
State constitutionally can require the addi­
tional cost of a pathology examination, Jus­
tice Blackmun's dissent suggests that we dis­
regard the interests of the "woman on welfare 
or the unemployed teenager.” Post, at 498, 76 
L  Ed 2d. at 749. But these women may be 
those most likely to seek the least expensive 
clinic available. As the standards of medical 
practice in such clinics m a y  not be the high­
est, a State m a y  conclude reasonably that a 
pathologist's examination of tissue is particu­
larly important for their -rotection.
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ca te s, m edical o p in io n  d iffers w id e ly  
on th i s  question . S e e  4 Record 623; 5 
R e co rd  749-750, 798-800, 845-847; n 
11 , sup ra . T h e re  is  su b sta n tia l su p ­
p o rt for M is s o u r i ’s  requ irem ent. In 
f ’ iis case, for exa m p le , D r. B e rn a rd  
N a th a n so n . a w id e ly  experien ced  
abortion  p ra c titio n e r, testified  th a t  
he req u ire s a p a th o lo g is t e x a m in a ­
tion  a fte r  each  o f  th e  60,000 abor­
tio n s  perform ed u n d e r  h is d irec tio n  
a t th e  N e w  Y o rk  C e n te r  for R e p ro ­
d u c tiv e  and  S e x u a l  H e a lth . H e  con­
sid e rs  it  " a b so lu te ly  n ece ssa ry  to  ob­
ta in  a p a th o lo g is t’s  report on each  
and  e ve ry  sp e c im e n  o f tis su e  re­
m oved  from  a b o rtio n  or for th a t  
m a tte r  from  a n y  o th e r  su rg ica l p ro­
ce d u re  w h ich  in v o lv e s  the  rem ova l 
o f  t is su e  from  th e  h um an  bod y.” 
A p p  14 3 -144 . Se e  a lso  id., a t 14 6 -14 7  
( te s tim o n y  o f  D r. K e itg e s); 5 R eco rd  
798-799  ( te s tim o n y  o f  Dr. S c h m id t ) . 13

[4a] In  w e ig h in g  th e  ba lance  be­
tw e e n  p ro tectio n  o f  a w o m a n 's  
h e a lth  and th e  co m p a ra tiv e ly  sm a ll 
ad d ition a l co s t  o f  a  p a th o lo g ist’s  ex­
a m in a tio n , w e c a n n o t sa y  th a t  th e  
C o n s t i tu t io n  re q u ire s  th a t  a S ta te  
su b o rd in a te  i ts  in te r e s t  in  h e a lth  to 
m in im ize  to  th is  e x te n t  th e  c o s t  o f 
abortion s. E v e n  in  the  e a r ly  w eek s 
o f p regnancy , " [c ]e r ta in  reg u la tio n s  
th a t  have no s ig n ifica n t im p a c t on 
th e  w o m a n ’s  e x e rc ise  o f h e r  r ig h t [to  

[462 U S  490]

13. Justice Blackmun's dissent appears to 
suggest that § 188.047 is constitutionally in­
firm because it does not require microscopic 
examination, post, at 496-497, 76 L. Ed 2d, at 
748-749. but that misses the point of the 
regulation. The need is for someone other 
than the performing clinic to make an inde­
pendent medical judgment on the tissue. See 
n 12, supra; 5 Record 750 iDr. Pierre Keitges. 
a pathologist!. It is reasonable for the State to 
assume that an independent pathologist is 
more likely to perform a microscopic exami­
nation than the performing doctor. See H. 
Cove. Surgical Pathology of the Endometrium 
23 11981' i"To the pathologist, abortions of

decide  to  have  an  abortion; may- •*. 
p e rm iss ib le  w here  ju stified  by ;rn^,r. 
ta n t  s ta te  hea lth  objectives,"  C ; t v  t 
A k ro n , a n te , a t 430, 76 L  Ed  j<j ^ .,7  

103 S  C t  2481. See  D a n fo r th  ( 
U S ,  a t 8 0 -8 1 , -19 L  Ed  2d 7 *«.
C t  2831. W e  th in k  the  COst it , 
t is su e  e xa m in a tio n  does not -igr;:;. 
c a n t ly  b u rden  a pregnan t w om an - 
abo rtion  decision . T h e  e stim a ted  :>r,i 
o f  co m D liance  for p la in tiff  Ropromjg. 
tiv e  H e a l th  S e rv ice s  w as 819 in :*-r 
abortion  perform ed, 483 !•' Supp. .it 
700, n 48, and in ligh t of th e  -urn 
s ta n t ia l  benefits th a t a pathologist 
e x a m in a tio n  can  have, th is  -m ail 
co s t  c le a r ly  is ju stified . In D an forth . 
th is  C o u r t  u n a n im o u sly  upheld M i s ­
so u r i ’s  recordkeep ing  requ irem ent .us 
" u se fu l to  the  S ta te ’s  in te re st :u 
p ro te c tin g  the  hea lth  o f  its fem ale 
c itize n s , a n d  [as] a resource th a t ;s 
re le v a n t to  decisions in vo lv ing  m edi­
ca l exp erien ce  and  judgm en t."  128 
U S ,  a t 8 1 , 49 L  E d  2d 788. 96 S  C t  
2 8 3 1 .N W e  view  th e  requ irem ent for 
a  p a th o lo g y  report as com parable 
and  a s a  re la tiv e ly  in sign ifican t bur­
den. A c co rd in g ly , we reverse  the 
ju d g m e n t o f  th e  C o u r t  o f A p p e a ls  on 
th is  issue .

V

A s  we noted  in  C i t y  ol A k ron , the 
re le v a n t legal s ta n d a rd s w ith  respect

any sort are evaluated grossly and m u f - o m  
cally for the primary purpose of e>iobli>mng 
a diagnosis of intrauterine pregnancy e m­

phasis added).

14. The Danforth Court also im‘cd :n.» 
"[t]he added requirements for eonlidenun..' 
with the sole exception for public in-.utn -.a 
cers. and for retention tor seven uar*. 
period not unreasonable in length. "j
persuade us in our determination 01 
slitutional limits." 428 US. at si. '• •• *
7S8. 96 S Ct 2831. Missouri extend' jne ■'-< 
tical safeguards found reassuring m  
to the pathology reports at issue here - ■*
Rev Stat §5 188 055.2. 188 060 .Suim >• -
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to p a ren ta l-co n sen t re q u ire m e n ts  are 
not in d ispu te . S e e  an te , a t 439, 76 L  
E d  2d 687, 103 S  C t  2481; B e llo tti v  
Baird, 443 U S  622, 640-642, 643 - 
644, 61 L  E d  2d 797, 99 S  C t  3035 
(1979) (B e llo tti II) (p lu ra lity  opinion); 
id., a t 656-657, 61 L  E d  2d 797, 99 S  
C t  3035 (W h ite , J . ,  d is se n tin g ).,s A  
S ta te 's  in te re st in

(462 U S  401)

p ro te c tin g  im m a­
ture  m in o rs w ill su s ta in  a req u ire­
m ent o f  a co n sen t su b s t i tu te ,  e ith e r  
parental o r jud icia l. I t  is  clear, how ­
ever, th a t  " the  S ta te  m u s t  provide

15. The dissenters apparently believe that 
the issue here is nn open one, and ndhere to 
the views they expressed in Bellotti II. Post, 
at 503-504, 76 L Ed 2d, at 753. But those 
views have never been adopted by u majority 
of this Court, while a majority have expressed 
quite differing views. See H. L. v Matheson, 
450 U S  398, 67 L Ed 2d 388, 101 S Ct 1164
(1981); Bellotti II. (plurality opiniom; 443 US, 
at 656-657, 61 L Ed 2d 797, 99 S Ct 3035 
(White, J., dissenting).

16. The plurality in Bellotti II also required 
that the alternative to parental consent must 
"assure" that the resolution of this issue "will 
be completed with anonymity and sufficient 
expedition to provide an elFective opportunity 
for an abortion to be obtained." Id., at 644, 61 
L Ed 2d 797, 99 S Ct 3035. Confidentiality 
here is assured by the statutory requirement 
that allows the minor to use her initials on 
the petition. M o  Rev Stat § 188.028.2(1) (Supp 
1982). As to expedition of appeals, 
§ 188.028.2l6) provides in relevant part:
"The notice of intent to appeal shall be given 
within twenty-four hours from the date of 
issuance of the order. The record on appeal 
shall be completed and the appeal shall be 
perfected within five days from the filing of 
notice to appeal. Because time m a y  be of the 
essence regarding the performance of the 
abortion, the supreme court of this state 
shall, by court rule, provide for expedited 
appellate review of cases appealed under this 
section."

W e  believe this section provides the frame­
work for a constitutionally sufficient means of 
expediting judicial proceedings. Immediately 
after the effective date of this statutory enact­
ment, the District Court enjoined enforce­
ment. No unemancipated pregnant minor has 
been required to comply with this section. 
Thus, to this point in time, there has been no

an a lte rn a tiv e  procedure w h e reb y  a 
p re g n a n t m in o r  m ay d e m o n stra te  
th a t  site  is su ffic ie n tly  m a tu re  to 
m ake  th e  abortion  decision  h e r se lf  
o r  th a t, d e sp ite  her im m a tu r ity ,  an 
abortion  w ould  be in her be st in te r ­
e s ts ." 10 C i t y  o f  A k ro n , an te , a t 439- 
440, 76 L  E d  2d 6?7, 103 S  C t  2 4 8 1 .” 
T h e  issu e  h e re  is one p u re ly  o f  s ta tu ­
to ry  co n s tru c tio n : w h e th e r  M is s o u r i  

[462 U S  492] 

p rov ide s a ju d ic ia l a lte rn a tiv e  th a t  is  
c o n s is te n t  w ith  these  e s ta b lish e d  
legal s ta n d a rd s .18

need for the State Supreme Court to promul­
gate rules concerning appellute review. There 
is no reason to believe that Missouri will not 
expedite any appeal consistent with the m a n­
date in our prior opinions.

17. Cf. H. L. v Matheson, supru, at 406-407, 
and n 14, 411. 67 L Ed 2d 388, 101 S  Ct 1164 
(upholding a parental notification require­
ment but not extending the holding to mature 
or emancipated minors or to immature mi­
nors showing such notification detrimental to 
their best interests). The lower courts found 
that § 188.028’s notice requirement was un­
constitutional. 655 F2d, at 873; 483 K  Supp, at 
701. The State has not sought review of that 
judgment here. Thus, in the posture in which 
it appears before this Court for review, 
§ 188.028 contains no requirement for paren­
tal notification.

18. The Missouri statute also exempts 
"emancipated" w o m e n  under the age of 18 
both from the requirement of parental con­
sent and from the alternative requirement of 
a judicial proceeding. Plaintiffs argue that the 
word "emancipated" in this context is void for 
vagueness, but we disagree. Cf. H. L. v Mathe­
son, supra, at 407, 67 L Ed 2d 388, 101 S Cc 
1164 (using word to describe a minor! Al­
though the question whether a minor is 
emancipated turns upon the facts and circum­
stances of each individual case, the Missouri 
courts have adopted general rules to guide 
that determination, and the term is one of 
general usage and understanding in the Mis­
souri c o m m o n  law. See Black v Cole, 626 
S W 2 d  397. 398 (Mo App 1981) (quoting 67 
CJS. Parent and Cnild §86, p 811 (19501); In 
re Marriage of Heddy, 535 S W 2 d  276. 279 (Mo 
A p p  1976) (samel; Wurth v Wurth, 313 S W 2 d  
161, 164 (Mo App 1958) (same), rev'd on other 
grounds, 322 S W 2 d  745 (Mo 1959!
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T h e  M is s o u r i  s ta tu te , § 188.028.2,"’ 
in re le va n t pa rt, provides:

"(4) In  th e  decree, the  co u rt 
sh a ll for good cause:

"(a) G r a n t  th e  pe tition  for m a­
jo r i ty  r ig h ts  for th e  purpose  o f  
c o n se n tin g  to  th e  abortion ; or

"(b) F in d  th e  abortion  to  be in 
th e  b e st in te r e s ts  o f th e  m in o r and 
g ive  ju d ic ia l co n se n t to th e  abor­
tion , s e t t in g  fo r th  the  g ro u n d s for 
so  find ing ; or

"(c) D e n y  th e  pe tition , se tt in g  
fo r th  th e  g ro u n d s on w h ich  th e  
p e titio n  is den ied .”

O n  i t s  face, § 188.028.2(4) a u th o r ize s  
Ju v e n i le  C o u rts®  to  choose  a m o ng  
a n y  o f  th e  a lte rn a tiv e s  o u tlin e d  in 
th e  se c tio n .

[462 U S  493]

T h e  C o u r t  o f  A p p e a ls  
concluded  th a t  a den ia l o f th e  p e ti­
tio n  p e rm itte d  in  su b se c tio n  (c) 
"w ould  in i t ia l ly  req u ire  the  co u r t to  
find th a t  th e  m in o r  w as no t e m a n c i­
pated  and  w a s n o t m a tu re  enough  to  
m ake  h e r  ow n  decision  and  th a t  an  
abortion  w a s n o t in  h e r b e s t in te r ­
e s ts .” 655 F2 d , a t  858. P la in tiffs  con­
ten d  th a t  th i s  in te rp re ta tio n  is u n ­
reasonable . W e  do n o t agree.

19. See n 4, supra. This Court in Danforth 
held unconstitutional Missouri's parental-con- 
sent requirement for all unmarried minors 
under the age of 18. 428 US. at 75, 49 L Ed-2d 
788, 96 S Ct 2831. In response to our decision, 
Missouri enacted the section challenged here. 
This n ew statute became elfective shortly be­
fore our decision in Bellotti If.

20. W e  have indicated in prior opinions that 
a minor should have access to an "indepen­
dent decisionmaker." H. L. v Matheson, su­
pra, at 420, 67 L Ed 2d 388, 101 S Ct 1164 
(Powell, J., concurring!. Missouri '.ms provided 
for a judicial decisionmaker. V/e therefore 
need not consider whether a qualified and 
independent nonjudicial decisionmaker would 
be appropriate. Cf. Bellotti II, 443 US. at 643, 
n 22. 61 L Ed 2d 797, 99 S Ct 3035.

21. PlaintilFs also argue that, in light of the

[5a] W h e re  fa ir ly  possib le. co u rM  
sh o u ld  co n s tru e  u s ta tu te  to  avo id  
d a n g er  o f  u n c o n s t i tu t io n a l^  The 
C o u r t  o f  A p p e a ls  w as aware, it u,e 
s ta tu te  p rovides d iscre tio n  to .i,.nv 
p e rm iss io n  to a m in o r for :my T-omi 
ca u se ,"  th a t  a rgua b ly  it would v ie  
la te  th e  p rin c ip le s th a t th i s  C ou rt 
h a s s e t  forth . Ibid. It recognized, 
how ever, th a t  before exerc isin g  anv 
op tion , th e  Ju v e n i le  C o u r t  m ust n*. 
ce ive  ev id ence  on " the  em otional 
d e ve lo p m en t, m a tu r ity , in te llect and 
u n d e rs ta n d in g  o f th e  m in o r " M o  
R e v  S t a t  § 188.028.2(3) (Su p p  1982- 
T h e  co u r t  th e n  reached the  logical 
co n c lu s io n  th a t  " find ings and the 
u lt im a te  den ia l o f  the  petition  m ust 
be su p p o rte d  by a sh o w in g  o f 'good 
c a u se .’ ” 655 F2d , a t 858. T h e  Co u r t 
o f  A p p e a ls  rea sonab ly  found tha t a 
c o u r t  cou ld  not d e n y  a petition  "for 
good ca u se ” u n le ss it first f o u n d -  
a f te r  h a v in g  received th e  required 
e v id e n c e - - th a t  th e  m in o r w as not 
m a tu r e  enough  to m ake her own 
d ecis ion . S e e  B e llo tti II. 443 U S .  at 
643 -644 , 647-648, 61 L  E d  2d 797. 99 
S  C t  3035 (p lu ra lity  opinion i. W e  
co n c lu d e  th a t  th e  C o u r t  o f  A p p ea ls  
c o r r e c t ly  in te rp re ted  th e  s ta tu te  and 
th a t  § 188.028, a s in terp re ted , avoids 
a n y  co n s titu tio n a l in firm itie s.-'

ambiguity of §188.028.2(41 as evidenced by 
the differing interpretations placed '.i|xin :l, 
the appropriate course of judicial restraint .» 
abstention. This Cou.t has lound -uch m  
approach appropriate. See Bellotti '
428 U S  132. 146-147, 49 L Ed 2d 844. ’"> > < ! 
2857 (1976) (Bellotti I). Plaintiffs did nut. how­
ever, argue in the Court ot Appeals th.it -hr 
,-ojrt should abstain, and Missouri ,i.i» 
certification procedure whereby tins < -'ur­
ea n refer questions of state statutory .on 
struction to the State Supreme (. ouri - 
F2d. at S61. n 20: 17 C. Wriithl. A  Miller. 4c 
E. Cooper. Federal Practice and I'rooei urr 

§4248. p 525. n 29 <1978 and MJ|ip j'
Such a procedure "greatly simplm*-! >ur 

analysis in Bellotti I. supra, at Ini. ■
2d 844. 96 S Ct 2857. Moreover, where. .« 
here, a statute is susceptible to a ■ <-r ''in
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(102 U S  ..0.1)

V I

T h e  ju d g m e n t o f  th e  C o u r t  o f A p ­
peals, in so fa r  as it in va lid a ted  M i s ­
so u r i’s  se co n d -tr im e ste r  hosp itn liza - 

' tion req u ire m e n t and  uphe ld  the  
S ta te ’s  paren ta l- and ju d ic ia l-co n se n t 
provision, is  aflirm ed. T h e  ju d g m e n t 
in va lid a tin g  the  re q u ire m e n t o f  a 
patho logy repo rt for a ll abo rtion s 
and the  req u ire m e n t th a t  a second 
p hysic ian  a tten d  th e  a b o rtion  o f  any  
viable fe tu s  is reversed . W e  vaca te  
the ju d g m e n t upho ld ing  a n  aw ard  o f 
a tto rn e y ’s  fees for a ll h o u rs  e x­
pended b y  p la in tif fs ’ a t to rn e y s  and 
rem and fo r proceed ings co n s is te n t  
w ith  H e n s le y  v E c k e rh a r t ,  461 U S  
424, 76 L  E d  2d 4G, 103 S  C t  1933 
(1983).

I t  is so  ordered.

Ju s t ic e  B la c k m u n ,  w ith  w hom  
Ju s tic e  B r e n n a n ,  J u s t i c e  M a r s h a l l ,  
and Ju s t ic e  S t e v e n s  jo in , co n cu rr in g  
in p a rt and  d isse n tin g  in  part.

T h e  C o u r t ’s  decision  to d a y  in  A k ­
ron v  A k r o n  C e n te r  fo r R e p ro d u c tive  
H ea lth , In c., ante, p 416, 76 L  E d  2d 
687, 103 S  C t  2481, in va lid a te s  th e  
c ity  o f A k r o n ’s  h o sp ita liza tio n  re­
qu irem en t and  a h o st o f  o th e r  p rov i­
sions th a t  in frin ge  on a w o m a n ’s 
decision to  te rm in a te  h e r  p reg n a n cy  
through  abortion. I agree  th a t  M i s ­
so u ri’s  h o sp ita liza tio n  re q u ire m e n t 
is inva lid  u n d e r th e  A k r o n  a n a ly sis , 
and I jo in  P a r ts  I and  II  o f Ju s t ic e  
P o w e lls  op in ion  in  th e  p re sen t 
cases. I do n o t agree, how ever, th a t 
the  rem a in in g  M is s o u r i  s ta tu te s  
challenged in th e se  ca se s  sa - is fy  the  
co n stitu tio n a l s ta n d a rd s sc ' fo r th  in

struction that obviates the need to have the 
state courts render the suving construction,

A k r o n  and  th e  C o u r t ’s  p rio r d eci­
sion s.

I

M is so u r i  law  provides th a t  w h e n ­
e v e r  an abo rtion  is perfo rm ed , a 
t is su e  sa m p le  m u s t  be su b m itte d  to 
a "board e lig ib le

[462 U S  l!>5)

or certified  p a th o lo ­
g is t"  for a report. M o  R e v  S t a t  
§ 188.047 (S u p p  1982). T h is  req u ire ­
m e n t app lie s to  firs t- tr im e ste r  a bo r­
tio n s  a s w ell a s  to tho se  perfo rm ed  
la te r  in p regnancy . O u r  p a st d e c i­
s io n s  e s ta b lish  th a t  th e  p e rfo rm a n ce  
o f  a b o rtio n s d u r in g  the  lir s t  t r im e s ­
te r  m u s t  be le f t  " 'free o f  in te r fe r­
e n ce  bv th e  S ta te . ’ " A k ro n , a n te , a t 
430, 76 L  E d  2d 687. 103 S  C t  2481, 
q u o tin g  Roe  v W ade, 4 10  U S  113 , 
163, 35 L  E d  2d 147, 93 S  C t  705 
(1973). A s  we have  noted in  A k r o n , 
th i s  does n o t m ean  th a t e ve ry  reg u ­
la tio n  to u c h in g  upon f ir s t - tr im e s te r  
a b o rtio n s  is co n s t itu t io n a lly  im p e r­
m issib le . B u t  to  pass c o n s t itu t io n a l 
m u s te r ,  re g u la tio n s  a ffec tin g  fir s t- tr i-  
m e s te r  a b o rtio n s  m u st "have no  s ig ­
n ifica n t im p a c t on the  w o m a n ’s e x e r­
c ise  o f  h e r r ig h t” and m u s t  be " ju s t i­
fied b y  im p o r ta n t s ta te  h e a lth  ob jec­
tive s ."  A k r o n , an te , a t 430, 76 L  E d  
2d 687, 103 S  C t  2481; see  a n te , a t  
489-490, 76 L  E d  2d, a t 744.

M i s s o u r i ’s  req u ire m e n t o f  a  pa­
th o lo g is t ’s  rep o rt is no t ju s tifie d  by 
im p o r ta n t h e a lth  ob jectives. A l ­
th o u g h  p a th o lo g y  e x a m in a tio n s m a y  
be " u se fu l a n d  even n e ce ssa ry  in  
so m e  ca se s,” an te , a t 487, 76 L  E d  
2d, a t 742, M is s o u r i  req u ire s m ore  
th a n  a pa th o lo g y  e xa m in a tio n  and  a

there is no reason for federal courts to ab­
stain.
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pa tho logy report; it  dem ands th a t  
th e  e x a m in a tio n  be perform ed and 
th e  rep o rt prepared by  a "board e li­
gib le  or certified  pa tho lo g ist” ra th e r  
th a n  by th e  a tte n d in g  p h y sic ia n . 
C o n tr a r y  to  J u s t i c e  P ow ell’s  a s se r­
tion , ibid., th is  requ irem en t o f  a  re­
p ort by a p a th o lo g ist is no t in  accord  
w ith  " g en era lly  accepted m ed ica l 
s ta n d a rd s .” T h e  rou tine  and  a c­
cep ted  m ed ica l p ractice  is fo r th e  
a tte n d in g  p h y s ic ia n  to  perfo rm  a 
g ro ss (v isu a l) e xa m in a tio n  o f  a n y  
t is su e  rem oved d u r in g  an abortion . 
O n ly  i f  th e  p h y sic ia n  d e te c ts  a b n o r­
m a litie s  is  th e re  a need to  se n d  a 
t is su e  sa m p le  to  a pa tho log ist. T h e  
A m e r ica n  Co lle g e  o f  O b s te tr ic ia n s  
and  G yn e c o lo g is ts  ( A C O G )  does n o t 
recom m end  an exam in a tion  b y  a pa­
th o lo g is t in  e v e ry  case:

" In  th e  s itu a tio n  o f  e lective  te rm i­
n a tio n  o f  p reg nancy , th e  a tte n d in g  
p h y sic ia n  sh o u ld  record a d e sc r ip ­
tio n  o f  th e  g ro ss  products. U n l e s s  
de fin ite  e m b ryo n ic  or fe ta l p a r ts  
can  be iden tified , th e  p ro d u c ts  o f  
e le c tive  in te r ru p tio n s  

[-162 U S  -196]

o f  p reg­
n a n cy  m u s t  be  su b m itte d  to  a pa­
th o log ist fo r g ro ss and m icro scop ic  
exam in a tion .

". . . A sp ir a te d  tissu e  sh o u ld  be 
exam ined  to  e n su re  th e  p resence  
o f  v il l i  or fe ta l p a r ts  p rio r to  th e  
p a tie n t’s  re lea se  from  the  fa c ility . 
I f  v i l l i  o r  fe ta l p a r ts  are n o t id e n ti­
fied w ith  ce r ta in ty , the  t is su e  spec-

1. See also A C O G ,  Standards for Obstetric- 
Gynecologic Services 66 (1982):

"Tissue removed should be submitted to a 
pathologist lor examination. ... A n  excep­
tion to the practice m a y  be in elective termi­
nations of pregnancy in which definitive e m ­
bryonic or fetal parts can be identified. In 
such instances, the physician should record a 
description of the gross products. Unless

im en  m u s t  be se n t for fu rther 
pa tho log ic  exam ina tion  
A C O G ,  S ta n d a rd s  for O b s te tr ic -Cv - 
necolog ic S e rv ic e s  52, 54 i 1 9 h-_\

N o r  does th e  N a tio n a l Abortion  
e ra tio n  believe th a t su ch  an exam i­
n a tio n  is necessary:

" A ll  t issu e  m u st be examir.w; 
g ro ss ly  a t th e  tim e  o f the abortion 
p rocedure  by a physician  ir 
tra in e d  a ss is ta n t and the  resu .t- 
recorded  in the  ch a rt. In the ab­
se n ce  o f visib le  fe ta l parts or pi.»- 
ce n ta  upon gross exam ination , ob­
ta in e d  tissu e  m a y  be exam ined 
u n d e r  a low pow er m icroscope for 
th e  d e tection  o f  v illi. I f  th is  exam i­
n a tio n  is in co n clu sive , the tissue  
sh o u ld  be se n t to  th e  nearest su it­
able  pa tho logy labora tory  for m i­
cro sco p ic  exam ina tion ."  N a tio n a l 
A b o r t io n  Fe d era tio n  S ta n d a rd s 5 
(19 8 1 ) (em p hasis deleted).

A s  th e  C o u r t  o f  A p p e a ls  pointed 
ou t, th e re  w as e x p e r t te stim on y  at 
tr ia l th a t  a non pa tho log ist physician  
is a s  capable  o f perfo rm ing  an ade­
q u a te  g ro ss  e xa m in a tio n  as is a pa­
th o lo g ist, and th a t th e  "abnorm ali­
t ie s  w h ich  are o f concern"  are 

[-162 U S  497]
read­

ily  de tectab le  bv a  physician. 555 
F 2 d  848, 871, n '3 7  ( C A S  1981': sw  
A p p  135.- W h ile  a pathologist may 
be b e tte r  able to perform  a m icro­
sco p ic  exam in a tion , M isso u r i law 
does n o t requ ire a m icroscop ic exam ­
in a tio n  u n le ss  " fe ta l parts or pla-

definite embryonic or fetal parts can :v .urn- 
tilied, the products of elective interruption^ 
pregnancy must be submitted to :> patrtnnv.* 
for gross and microscopic examination

2. The District Court mode no liniiir.i? n 
this point, noting only that some witnc*.-*-'■ 
the State had testified that '
be done" for everv abortion 4S> r i 
700, n 49 < W D  M o  1980).
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centa are  no t iden tified .” 13 M o  A d ­
min Cod e  § 5 0 -15 1.0 3 0 (1 ) (1981).
T h u s, th e  efFect o f  th e  M is so u r i  s ta t­
ute is  to leq u ire  a p a th o lo g ist to 
perform  th e  in itia l g ro ss  e x a m in a ­
tion, w h ich  is n o rm a lly  th e  re sp o n si­
b ility  o f the  a tten d in g  p h y sic ia n  and 
w hich  w ill o ften  m ake th e  pa tho lo­
g ist’s  se rv ice s  u n n e ce ssa ry .

O n  th e  record before  us. I m u st 
conclude th a t the  S ta te  ha s no t "m et 
its burden  o f  d e m o n stra tin g  th a t  
[the pa tho lo g ist re q u ire m e n t] fu r­
t h e r s ]  im p o r ta n t  h e a l th - r e la te d  
S ta te  concern s."  A k ro n , an te , a t 430, 
76 L  E d  2d 687, 103 S  C t  2481.J 
Th ere  ha s been no sh o w in g  th a t t i s ­
sue e xa m in a tio n s by a p a th o lo g ist do 
more to  p ro tect h e a lth  th a n  e xa m i­
nations by a n o n p a th o lo g is t p h y s i­
cian. M is so u r i  does n o t req u ire  pa­
th o log ists ’ r e p o r t  for a n y  o th e r  su r­
gical procedures perfo rm ed  in  c lin ­
ics, or for m in or su r g e ry  perform ed  
in hosp ita ls. 13 M o  A d m in  Co d e  § 50- 
20.030(3)1A )(7 ) (1977). M o re o ve r , I 
cannot agree w ith  J u s t i c e  Pow ell 
tha t M is s o u r i ’s  p a th o lo g ist requ ire­
m ent h a s  "no s ig n ifica n t im p a c t” 
ante, a t  489, 76 L  E d  2d, a t  744, on a 
w om an’s  exercise  o f h e r  r ig h t to  an  
abortion. I t  is u n d isp u te d  th a t  th is  
requ irem en t m ay in cre a se  th e  co st 
o f a firs t- tr im e ste r  a b o rtio n  by as 
m uch a s  S40. See  483 F  S u p p  679, n 
48 ( W D  M o  1980). A l th o u g h  th is  
increase m ay seem  in s ig n ifica n t 
from th e  C o u r t 's  co m fo r ta b le  per­
spective, I ca n n o t sa y  th a t  it is

3. Justice Powell appears to draw support 
from the facts that "questionable practices" 
occur at some abortion clinics, while at others 
"the standards of medical practice . . . may 
not be the highest." Ante, at 489, n 12, 76 L 
Ed 2d. at 743. There is no evidence, however, 
that such questionable practices occur in Mis­
souri.

4. A  840 pathologist's fee m a y  increase the 
price of a first-trimester abortion by 20‘~r or 
more. See 655 F2d 848, 869 n 35 119811 icost 
of first-trimester abortion at Reproductive

eq u a lly  in s ig n ifica n t to e v e ry  w om an 
seek in g  an  abortion.

(462 U S  498)

Fo r  th e  w om an 
on w e lfa re  o r the  unem ployed  te e n ­
ager, th is  add itiona l co st m a y  w ell pu t 
th e  p rice  o f  an  abortion beyond reach.' 
C f .  H a rp e r  v V irg in ia  Board o f  E le c ­
tio n s. 383 U S  663, 668, 16 L  E d  2d V J , 
86 S  C t  1079 (1966) (S1 .5 0  poll tax  
" e x c lu d e s  th o se  u n a b le  to  p a y ” ); 
B u rn s  v O h io , 360 U S  252, 255, 257, 
3 L  E d  2d 1209. 79 S  C t  1164. 10 O h io  
O p s  2d 404, 84 O h io  L  A b s  570 (1959) 
(S20  dock et fee "foreclose[s] a c ce ss” to 
app ella te  rev ie w  for ind igen ts).

In P la n n e d  Paren thood  o f C e n tra l  
M is s o u r i  v  D a n fo r th , 428 U S  52, 81. 
49 L  E d  2d 788, 96 S  C t  2831 (1976), 
th e  C o u r t  w arned  th a t th e  m in or 
reco rdk eep ing  req u ire m e n ts uphe ld  
in th a t  ca se  "perhaps approach [ed ] 
im p e rm iss ib le  lim its."  T o d a y  in A k ­
ron, w e h a ve  s tru ck  dow n re s tr ic ­
tio n s  on fir s t- tr im e ste r  ab o rtio n s 
th a t  " m a y  in  som e ca ses add to th e  
co st o f p rov id in g  abortion s.” A n te ,  a t  
447-448, 76 L  E d  2d 687, 103  S  C t  
2481; see an te , a t 449- 51, 76 L  E d  
2d 687, 103 S  C t  2 4 f l .  M i s s o u r i ’s  
re q u ire m e n t o f  a p a th o lo g ist’s  report 
u n q u e stio n a b ly  ndd:, s ig n ifica n tly  to 
th e  co s t o f  p rov id ing  abortion s, and 
M is s o u r i  h a s  not show n  th a t  it 
se rv e s  a n y  su b s ta n tia l health-'•ela ted  
purpose. U n d e r  these  c ircu m sta n ce s, 
I w ould  hold th a t  co n s titu tio n a l lim ­
its  have  been exceeded.

Health Services is 5170); F. Jalfe. B. Lin- 
dheim, &  P. Lee, Abortion Politics: Private 
Morality and Public Policy 36 11981» icost of 
first-trimester clinic abortion ranges from ap­
proximately S185 to 82351; Henshnw. Free­
standing Abortion Clinics: Services. Structure. 
Fees. 14 Family Planning Perspectives 248. 
255 i1982i iaverage cost of first-trimester 
clinic abortion is 81901; National Abortion 
Federation Membership Directory 18-19 
il982/1983i i N A F  clinics in Missouri charge 
S1S0 to 8225 for first-trimester abortion*.
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In  M is so u r i ,  an  abortion  m a y  be 
perfo rm ed  a fte r  v ia b ility  o n ly  i f  n e c­
e ssa ry  to  p re se rve  th e  life  or h e a lth  
o f  th e  w om an. M o  R e v  S ta t  
§ 188.030.1 ( S u p p  1982). W h e n  a 
p o stv ia b ility  abo rtion  is perform ed, 
M is so u r i  law  provides th a t " th e re  
[m u s t  be] in a tten d a n ce  a [second ] 
p h y sic ia n  . . . w ho

[4G2 US 499]

sh a ll take co n tro l 
o f  and  p rov ide  im m ed ia te  m ed ica l 
ca re  for a  ch ild  born  as a re su lt  o f  the  
ab o rtion .” M o  R e v  S ta t  § 188.030.3 
(Su p p  1982). T h e  C o u r t  recognized  in  
Roe  v  W ade , 4 10  U S ,  a t 16 4 -16 5 , 35 
L  E d  2d 147, 93 S  C t  705, th a t  a 
S ta te ’s  in te r e s ts  in  p re serv in g  m a ­
te rn a l h e a lth  a n d  p ro tectin g  th e  po­
te n tia l i ty  o f  h u m a n  life  m ay ju s t i fy  
reg u la tio n  and  even  proh ib ition  o f 
p o s tv ia b ility  abortion s, e xcep t tho se  
n e ce ssa ry  to p re serve  th e  life  and 
h e a lth  o f  th e  m other. B u t reg u la ­
tio n s g o ve rn in g  p o stv ia b ility  abor­
tions, lik e  th o se  a t  a n y  o th e r  s tage  
o f p reg nancy , m u s t  be " ta ilored  to 
th e  recognized  s ta te  in te re sts ."  Id., 
a t 165, 35 L  E d  2d 147, 93 S  C t  705; 
see  H . L .  v  M a th e so n , 450 U S  398, 
413, 67 L  E d  2d 388, 101 S  C t  1164
(1981) (" s ta tu te  p la in ly  se rve s  im p o r­
ta n t  s ta te  in te re s ts ,  [and] is  n a r­
row ly  d raw n  to  p ro tec t o n ly  th o se  
in te re sts" ); Roe, 4 10  U S ,  a t 155, 35 L  
E d  2d 147, 93 S  C t  705 (" leg isla tive  
e n a c tm e n ts  m u s t  be n a rrow ly  d ra w n

II

S. The District Court relied on the testi­
mony of Doctors Robert Crist and Richard 
Schmidt. Doctor Crist testified that in some 
instances abortion methods other than D & E  
would be "absolutely contraindicated" by the 
woman's health condition. 3 Record ‘138-139. 
giving the example of a recent patient with 
hemolytic anemia that would have been ag­
gravated by the use of prostaglandins or other 
labor-inducing abortion methods, id., at -123. 
Doctor Schmidt testified that [l]here very 
well m a y  be" situations in which D & E  would 
be used because other methods were contrain­
dicated. 5 Record 83(3. Although Doctor

to e x p re ss  on ly  the  leg itim a te  .-tan. 
in te re s ts  a t s ta k e ”).

A

T h e  second -physic ian  requirem ent 
is u p h e ld  in  these  ca ses on the basis 
th a t  it  "reasonably fu r th e rs  the 
S ta te 's  com pelling  in te re st in pro­
te c t in g  th e  lives o f  viab le  fetuses.'' 
A n te ,  a t 486, 76 L  Ed  2d, at 7-12 
W h ile  I agree th a t a second physi- 
c ia n  indeed m ay aid in preserving 
th e  life  o f  a fe tu s born alive, th is 
ty p e  o f  aid is possib le  o n ly  when the 
ab o rtio n  m ethod used  is one that 
m a y  r e su lt  in a live  b irth . A lth ou g h  
M is s o u r i  ord inarily  requ ire s a p h ysi­
c ia n  pe rfo rm in g  a po stv ia b ility  abor­
tio n  to  u se  th e  abortion  m ethod most 
lik e ly  to  preserve  fe ta l life, th is  re­
s tr ic t io n  does not app ly  when th is 
m e th o d  "w ould p re sen t a greater 
r isk  to  th e  life and hea lth  o f the 
w o m a n .” M o  R ev  S ta t  § 188.030.2 
( S u p p  1982).

T h e  D is t r ic t  C o u r t  found tha t the 
d ila ta tio n  and evacua tion  i D & E i 
m e th o d  o f  abortion e n ta ils  no chance 
o f  fe ta l su rv iva l, and th a t it will 
n e v e r th e le s s  be th e  m ethod o f choice 
fo r so m e  wom en w ho need postvia­
b il i ty  abortions. In  som e cases, in 
o th e r  w ords, m a terna l health  consid­
e ra tio n s  w ill p reclude the  use oi 
p ro ce d u re s th a t m igh t resu lt in a
live  b ir th . 483

[462 U S  500)

F  Su p p , a t 694.' W hen

Schmidt previous!*- had testified thal a p'-i'i- 
ability D & E  abortion was "almost mi»iuei*.e 
ble," this was in response to a question It*.the 
State's attorney regarding whether !“'■ 
would be used "(albseru the po»ibi»*t> 
there is extreme contraindication lor ilie 
of prostaglandins or saline, or ot Instero 
otny." Id., at 787. Any inconsisleiicie- m  ' 
tor Schmidt's testimony apparent!* "ore re­

solved by the District Court in the 

favor.
The Court of Appeals upheld the 

Court's factual (hiding that he," * !']£*!or 
sometimes would require the use oi !>•••'
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a D & E  abortion  its perfo rm ed , the  
second p h ysic ia n  can  do n o th in g  to 
fu r th e r  th e  S ta te ’s  co m p e llin g  in te r­
e st in p ro te c tin g  p o te n tia l life, H i s  
presence is  superfluous. T h e  second- 
physic ian  req u irem en t th u s  is o ve r­
broad and " im poses a b u rden  on 
wom en in ca se s w here  th e  b u rden  is 
not ju s tifie d  by tiny p o ss ib il i ty  o f 
su rv iva l o f  the  fe tu s."  655 F2d , a t 
865-866.

Ju s t ic e  Pow ell a p p a re n tly  be lieves 
th a t th e  S ta te ’s  in te re s t  in  p re se rv­
ing po ten tia l life  ju s t i f ie s  th e  S ta te  
in req u ir in g  a second  p h y s ic ia n  a t 
all p o stv ia b ility  a b o rtio n s because  
som e m e th od s o th e r  th a n  D & E  m ay 
re su lt in  live  b ir th s. B u t  th is  fa ct 
canno t ju s t i fy  requ iring  a second 
p h ysic ia n  to  a tten d  a n  abo rtion  a t 
w hich  th e  ch a n ce  o f a  live  b ir th  is 
non ex isten t. T h e  ch o ice  o f  m ethod  
p resum ab ly  w ill be m ad e  in  ad­
vance,6 and  a n y  need fo r a second  
physic ia n  d isapp ears w h e n  

(462 U S  501]

th e  w o­
m an’s  h e a lth  requ ire s th a t  the  
choice be D & E . B ecause  th e  s ta tu te  
is not ta ilored  to p ro te c t th e  S ta te ’s

posiviability abortions. 665 F2d. at 865. A b­
sent the most exceptional circumstances, we 
do not review o District Court’s factual 
findings in which the Court of Appeals has 
concurred. Branti v Finkel, 445 U S  507, 512, 
n 6 63 L Ed 2d 574, 100 S Ct 1287 (1980).

6. In addition to requ, -trig the physician to' 
select the method most likely to preserve fetal 
life, so long as it presents no greater risk to 
the pregnant woman. Missouri requires that 
the physician "certify in writing the available 
method or techniques considered and the rea­
sons for choosing the method or technique 
employed." M o  Rev Stat § 188.030.2 (Supp 
1982). This ensures that the choice of method 
will be a reasoned one.

7. The State argues that its second-physi­
cian requirement is justified even when D & E  
is used, because "(i]f the statute specifically 
excepted D & E  procedures, abortionists would

le g itim a te  in te re s ts , I would hold it  
in va lid .7

B

In  ad d ition , I w ould  hold th a t  th e  
s ta tu te 's  fa ilu re  to  provide a  c le u r  
e xcep tio n  for e m erg en cy  s i tu a t io n s  
re n d e rs  it u n co n stitu tio n a l. A s  J u s ­
tice  Pow ell recogn izes, ante, a t <185, 
n 8, 76 L  E d  2d, a t  741, an  e m e r­
g e n cy  m a y  a r ise  in w hich  d e lay  
cou ld  be d a n g ero u s to th e  life  o r 
h e a lth  o f  th e  w om an. A  second  p h y ­
s ic ia n  m a y  n o t a lw a ys be a va ila b le  
in  su c h  a s i tu a tio n ; y e t  the  s ta tu te  
a p p e a rs  to req u ire  one. It s ta te s ,  in  
u n q u a lified  te rm s, th a t  a p o s tv ia b il­
i ty  a b o rtio n  "shall be perform ed  . . , 
only w h e n  th e re  is in  a tte n d a n ce ” a 
se co n d  p h y s ic ia n  w ho "shall take  
c o n tro l o f ’ a n y  ch ild  born a s a r e su lt  
o f  th e  ab o rtion , and  i t  im poses ce r­
ta in  d u tie s  on  " the  p h y sic ia n  re­
quired b y  th is  se c tio n  to be in  a t te n ­
d a n ce .” M o  R e v  S ta t  § 188.030.3 
( S u p p  1982) (em p h a sis  added). B y  
re q u ir in g  th e  a tten d a n ce  o f  a se con d  
p h y s ic ia n  e ven  w hen  the  re su lt in g  
d e la y  m a y  be h a rm fu l to th e  h e a lth  
o f  th e  p re g n a n t w om an, th e  s ta tu te

be encouraged to use it more frequently to 
avoid the expense of a second physician, to 
ensure a dead fetus, to prevent the presence 
of a second professional to observe malprac­
tice or the choice of a questionable procedure 
from a safety viewpoint, a fetus-destroying 
procedure, or to avoid their own awakening to 
concern for the newborn." Brief for Petition­
ers in No. 81-1623, p 44. The Court rejected 
this purported justification for a second physi­
cian in Doe v Bolton, 410 U S  179, 199, 35 L 
Ed 2d 201, 93 S Ct 739 (1973): "If a physician 
is licensed by the State, he is recognized by 
the State os capable of exercising acceptable 
clinical judgment. If he fails in this, profes­
sional censure and deprivation of his license 
are available remedies. Required acquiescence 
by co-practitioners has no rational connection 
with a patient’s needs and unduly infringes 
on the physician's right to practice."



U.S, SUPREME COURT REPORTS 76 L Ed Jd

im p e r m is s ib ly  fa ils  lo m ake c le a r  
" th a t th e  w o m a n ’s  life  and 

[402 U S  5021

hea lth
m u st a lw a y s  preva il o ve r th e  fe tu s' life  
a n d  h e a l th  w h e n  th e y  c o n f l i c t .” 
C o la u tt i  v  F ra n k lin . -139 U S  379, -100, 
58 L E d  2d 59(5. 99 S  C t  675 (1979).

(
Ju s t ic e  Pow ell a t te m p ts  to cu re  

th is  d e fe c t by a s se r tin g  th a t  th e  linal 
c lau se  o f  th e  s ta tu te , requ iring  the  
tw o  p h y s ic ia n s  to  " take a ll rea son­
able s te p s  . . .  to  p reserve  the  life  
and h e a lth  o f  th e  viab le  unborn  
ch ild ; p rovided  th a t  it  does n o t pose 
an  in crea sed  r isk  to  th e  life  or 
hea lth  o f  th e  w o m an ,” could  be con­
stru ed  to  p e rm it e m erg en cy  p o stv ia­
b ili ty  a b o rtio n s  w ith o u t a second  
p h ysic ia n . A n te ,  a t  485, n 8, 76 L  E d  
2d, a t 741. T h is  co n s tru c tio n  is con­
tr a ry  to  th e  p la in  language o f  the  
s ta tu te ; th e  c la u se  upon w h ich  J u s ­
tice  P ow ell re lie s re fe rs to  the  d u tie s 
o f  both p h y s ic ia n s  d u r in g  th e  perfor­
m ance  o f  th e  abortion , b u t i t  in  no 
w a y  su g g e s ts  th a t  th e  second  p h y s i­
cian  m a y  be d ispen sed  w ith .

M o re o ve r , s in ce  Ju s t i c e  P o w e ll’s  
proposed co n s tru c tio n  is  n o t b ind ing  
on th e  c o u r ts  o f  M is so u r i ,8 a physi- 
c ian  p e r fo rm in g  an  e m erg e n cy  post-

8. "Only the [Missouri] courts can supply 
5«‘ the requisite construction, since of course 'we

lack jurisdiction authoritatively to construe 
,t> state legislation.' ” Gooding v Wilson. -105 U S

518, 520, 31 L  Ed 2d 408. 92 S Ct 1103 (1972). 
jj- quoting United States v Thirty-seven Photo-
!•. graphs, 402 U S  363, 369. 28 L Ed 2d 822, 91 S

Ct 1400(1971).

9. A  physician who fails to comply with 
Missouri's second-physician requirement faces

,j criminal penalties and the loss of his license.
M o  Rev Stat §§ 188.065. 188.075 (1978 and 

! Supp 1982).

10. Because I would hold the statute uncon- 
. stitutional on these grounds. I do not reach

the question whether Missouri's second-physi- 
; cian requirement impermissibly interferes

with the doctor-patient relationship. I note, 
however, that Missouri does not require atten­
dance of a second physician at any other 
medical procedure, including a premature

v ia b ili ty  abo rtion  ca n n o t re ly  on 
w ith  u n y  degree  o f  confidence  Th,. 
s ta tu te  th u s  rem a in s im p erm issib ly  
vagu e ; it fa ils  to  in fo rm  th e  phvsi. *
c ia n  w h e th e r  he m a y  proceed w u h  i 
p o s tv ia b il i ty  abortion  in an 
g e n cy , o r w h e th e r  he m u st wait for 
u second  p h y s ic ia n  even  i f  th e  w om ­
a n ’s  life  o r h e a lth  w ill be fu rth er  
im p e rile d  b y  th e  delay. T h is  v a g u e­

n e ss  m a y  w ell have a severe  ch iilm g  
e ffe c t on th e  p h ysic ia n  w ho  perceives 
th e  p a t ie n t ’s  need for a p o stv ia b ih tv  
ab o rtion . In  C o la u tt i  v F ra n k lin , we 
co n sid e re d  a  s ta tu te  th a t failed to 
sp e c ify  w h e th e r  it  "requ irejd l the 
p h y s ic ia n  to  m ake a 'tra d e -o ff be­
tw e en  th e  w o m a n ’s  hea lth  and add i­
tio n a l pe rcen ta g e  p o in ts  o f  feta l su r­
v iv a l .” 439 U S ,  a t 400, 58 L  Ed  2d 
596, 99 S  C t  675. T h e  C o u r t  held 
th e re  th a t  "w h ere  co n flic tin g  du tie s 
o f  th i s  m a g n itu d e  are invo lved , the 
S ta te ,  a t  th e  lea st, m u s t  proceed 
w ith  g re a te r  p rec ision  before it m ay 
su b je c t  a p h y s ic ia n  to possib le  

[462 U S  503)

c r im i­
n a l sa n c t io n s .” Id., a t  400 -401. 58 L  
E d  2d 596, 99 S  C t  675.* I would 
a p p ly  th a t  rea son in g  here, and hold 
M i s s o u r i ’s  se co n d -p h ysic ia n  requ ire­
m e n t  in va lid  on th is  ground  as 
w e ll .10

birth. There was testimony at trial that a 
newborn infant, whether the product of a 
normal birth or on abortion, ordinarily ri- 
mains the responsibility of the woman's phv- 
sician until he turns its care over to anotner 
A p p  133; see A C O G .  Standards lor Obstetric- 
Gynecologic Services 31 (5th ed 1982i • Thr 
individual who delivers the baby is responsi­
ble for the immediate post-delivery care oi :ne 
newborn until another person assumes tms 

duty").

This allocation of responsibility manes 
sense. Consultation and teamwork are lunda- 
mental in medical practice, but in an operat­
ing room a patient's life or health may im­
pend on split-second decision hv the physi­
cian. If responsibility and contrjl must >• 
shared between two physicians with the ur.rs 
of authority unclear, precious moments rr.av 
be lost to the detriment of both w o m a n  and 

child.
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III

M is s o u r i  law p ro h ib its  the  p e rfo r­
m ance o f  an abortion  on an  unem an - 
cipn ted  m in o r a b se n t p a ren ta l co n ­
sent o r a co u rt order. iMo R e v  S ta t  
§ 188.028 (Su p p  1982).

U n t i l  today, th e  C o u r t  ha s n ever  
upheld  "a req u ire m e n t o f  a co n se n t 
su b s titu te , e ith e r  p a re n ta l or ju u i- 
cial," an te , a t 491, 76 L  E d  2d, a t 
745. In  P lanned  P a re n th o o d  o f  C e n ­
tral M is s o u r i  v D a n fo r th , 428 U S ,  a t 
74. 49 L  E d  2d 788, 96 S  C t  2831, th e  
C o u r t  inva lida ted  a p a re n ta l-co n sen t 
requ irem en t on the  g ro u n d  th a t  " the  
S ta te  does no t have  th e  c o n s t itu ­
tional a u th o r ity  to g ive  a th ird  p a r ty  
an ab so lu te , and p o ss ib ly  a rb itra ry , 
veto o ve r  the  decision  o f  the  p h y s i­
cian and  h is  p a tien t to te rm in a te  th e  
p a tie n t’s  p regnancy, reg ard le ss o f 
the rea son  for w ith h o ld in g  the  co n ­
sent."  In  B e llo tti v  B a ird , 443 U S  
622, 6 1  L  E d  2d 797, 99 S  C t  3035 
(1979) (B e llo tti II), e ig h t  J u s t ic e s  

[-162 U S  504] 

agreed th a t  a M a s s a c h u s e t ts  s ta tu te  
p e rm ittin g  a ju d ic ia l v e to  o f  a m a­
ture  m in o r ’s  decision  to  have  an 
abortion  w a s u n co n s titu tio n a l. S e e  
id., a t 649-350, 61 L  E d  2d 797. 99 S  
C t  3035 (opin ion o f P ow ell, J .) ;  id., a t  
654-656, 61 L  E d  2d 797, 99 S  C t  
3035 (op in ion  o f S te v e n s ,  J .) .  A l ­
though  fou r Ju s t ic e s  s ta te d  in B e l­
lo tti I I  th a t  an a p p ro p ria te ly  s t r u c ­
tured ju d ic ia l-co n se n t req u ire m e n t 
w ould be co n stitu tio n a l, id., a t 6 4 7 - 
648. 6 1  L  E d  2d 797, 99 S  C t  3035 
(opinion o f  Powell, J .) ,  th is  s ta te ­
m en t w a s no t n e ce ssa ry  to  th e  re su lt 
o f th e  ca se  and did n o t co m m and  a 
m ajority . F o u r  o th e r  Ju s t i c e s  con­
cluded th a t  a n y  ju d ic ia l-co n se n t s ta t­

u te  w ould  su ffe r  from  tin* sam e  flaw 
th e  C o u r t  iden tified  in D a n fo r th : it 
w ould g ive  a th ird  p a r ty  an ab so lu te  
ve to  ove r th e  decision  o f the  p h y s i­
cian  und h is  pa tien t. 443 U S ,  a t 6 55 - 
656 61 L  E d  2d 797, 99 S  C t  3035 
(opin ion o f  S te v e n s ,  J.).

I c o n tin u e  to  adhere  to the  v iew s 
exp re ssed  bv  J u s t i c e  S te v e n s  in B e l­
lo tti El:

" It is in h e re n t in th e  r ig h t to 
mala? th e  abortion  decision  th a t  
th e  r ig h t m a y  be exercised  w ith ­
o u t p u b lic  s c r u t in y  and  in defiance  
o f  th e  c o n tra r y  opinion o f  th e  so v ­
ereign  o r  o th e r  th ird  parties. . . . 
A s  a p ra c tica l m a tte r, I w ould  
su p p o se  th a t  th e  need to co m ­
m ence  ju d ic ia l proceedings in o r­
der to  o b ta in  a legal abortion  
would im p o se  a burden  a t lea st a s 
g re a t as, and  probab ly g re a te r  
th an , th a t  im posed on th e  m in o r 
ch ild  b y  th e  need to  ob ta in  th e  
co n se n t o f  th e  paren t. M o re o ver , 
once th is  b u rden  is m et, th e  o n ly  
s ta n d a rd  provided  for th e  ju d g e ’s  
decision  is  th e  best in te re s t  o f  the  
m inor. T h a t  s ta n d a rd  p rovides l i t­
tle  real gu id a n ce  to th e  judge, and 
h is  d e c is io n  m u st n e ce ssa r ily  
reflect p e rso n a l and so c ie ta l va lu e s 
and  m o re s w hose  e n fo rcem en t 
u p o n  t h e  m in o r —p a r t i c u l a r l y  
w hen  c o n tra r y  to h e r  ow n in ­
form ed a n d  reasonable  decision— 
is fu n d a m e n ta lly  a t odds w ith  p ri­
va cy  in te r e s ts  u n d e r ly in g  th e  co n ­
stitu tio n a l p ro tectio n  a lforded to 
he r decision ."  Ibid. (foo tno te  o m it­
ted).

B ecau se  M o  R e v  S ta t  § 188.028 
(Su p p  1982) p e rm its  a p a ren ta l or
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ju d ic ia l ve to  o f  a m in or's decision  to 
obta in  an  abortion, I w ould  hold it 
u n co n stitu tio n a l.

[462 U S  505]

Ju s t ic e  O ’C o n n o r ,  w ith  w hom  
Ju s t ic e  W h i te  and Ju s t ic e  R e h n ­
q u i s t  jo in , co n cu rr in g  in  p a rt in  th e  
ju d g m e n t and  d isse n tin g  in  part.

F o r  rea son s sta te d  in m y  d is se n t 
in  A k r o n  v  A k ro n  C e n te r  fo r R e p ro ­
d u c e  e H e a lth , ante, p 416, 76 L  E d  
2d 687, 103 S  C t  2481, I be lieve  th a t  
th e  se co n d -trim e ste r  h o sp ita liza tio n  
req u ire m e n t im posed by § 188.025 
does n o t im pose  an u n d u e  burden  on 
th e  lim ited  r ig h t to undergo  a n  abor­
tion . A s su m in g , arguendo, th a t  th e  
re q u ire m e n t w a s an  u n d u e  burden , 
i t  w ould  n e ve r th e le ss  " rea sona b ly  
rela t[e ] to  th e  p re serva tio n  and  pro­
taction  o f  m a te rna l h e a lth .” Roa v  
W ade, 4 10  U S  113 , 163, 35 L  E d  2d 
147, 93 S  C t  705 (1973). I th e re fo re  
d is se n t from  th e  C o u r t ’s  ju d g m e n t 
th a t  th e  req u irem en t is  u n c o n s t itu ­
tional.

in te re s t is e x ta n t  th ro u g h o u t prog, 
nancy. I th e re fo re  co n cu r  in the 
ju d g m e n t o f  th e  C o u r t .

[4b] I agree  th a t  th e  pathology-ro. 
p o r t  r e q u ir e m e n t  im p o se d  In  
§ 188.047 is c o n s titu tio n a l because it 
im poses no u n d u e  burden  on the 
lim ited  r ig h t to  undergo  an  abortion. 
B ecause  I do not be lieve  th a t the 
va lid ity  o f th i s  req u ire m e n t is con­
tin g e n t in a n y  w a y  on th e  tr im este r  
o f  p reg n an cy  in  w h ich  it is imposed, 
I co n cu r in  th e  ju d g m e n t o f the 
C o u r t .

[5b] A s su m in g , arguendo, th a t the 
S ta te  ca n n o t im pose  a p a ren ta l veto 
on  the  decision  o f  a m in o r  to un ­
dergo an abo rtion . I agree  th a t the 
pa re n ta l-co n sen t p rovision  con ta ined  
in  § 188.028 is  co n s titu tio n a l. H o w ­
ever, I be lieve  th a t  th e  provision  is 
va lid  because  i t  im poses no undue 
b u rd en  on a n y  r ig h t th a t  a m inor 
m a y  have to  undergo  a n  abortion. 1 
co n cu r  in  th e  ju d g m e n t o f th e  Co u rt 
on  th is  issue.

[3b] I  agree  th a t  the  se co n d -p h y si­
c ia n  r e q u ir e m e n t  c o n ta in e d  in  - I a lso  co n cu r  in  th e  C o u r t ’s  doci- 
§188 .030 .3  is co n stitu tio n a l because  s io n  to  vaca te  and  rem and  on the 
th e  S ta te  po sse sse s a co m p e llin g  in - is su e  o f  a t to r n e y ’s  fees in ligh t o f 
te re s t in p ro te c tin g  and  p re se rv in g  H e n s le y  v  E c k e rh a r t ,  461 U S  424, 76 
fe ta l life, b u t  I believe th a t  th is  s ta te  L  E d  2d 40, 103  S  C t  1933 (19831.
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188.047. Tissue sample authorized— path­
ologist to file teport, copies furnished.— A repre­
sentative sample of tissue removed at the time 
of abortion shall be submitted to a • board eligi­
ble or certified pathologist, who shall file a copy 
of the tissue report with the state department of 
health, and who shall provide a copy of the re­
port to the abortion facility or hospital in which 
the abortien was performed or induced and the 
pathologist s report shall be made a part of the 
patient’s permanent record.
(L. 1979 H.D. 523, 626 & 902)
Effective 6-29-79
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188.060. Records to be retained for seren 
years.— All medical records, reports, and other 
documents required to be kept under sections
188.010 to 188.085 shall be maintained in the 
permanent files of the abortion facility or hospi­
tal in which the abortion was performed for a 
period of seven years.
(L. 1974 H.B. 1211 f II. A.L 1979 H.B. 523, 626 *  902) 
Effective 6-29-79

188.055. Forms to be supplied to health fa­
cilities and physicians.—  1. Every abortion fa­
cility, hospital, and physician shall be supplied 
with forms by the department of health for use 
in regards to the consents and reports required 
by sections 188.010 to 188.085. A purpose and 
function of such consents and reports shall be 
the preservation of maternal health and life by 
adding to the sum of medical knowledge 
through the compilation of relevant maternal 
health and life data and to monitor all abortions 
performed to assure that they are done only 
under and in accordance with the provisions of 
the law.

2. All information obtained by physician, 
hospital, or abortion facility from a patient for 
the purpose of preparing reports to the depart­
ment of health under sections 188.010 to
188.085 or reports received by the department 
of health shall be confidential and shall be used 
only for statistical purposes. Such records, how­
ever, may be inspected and health data acquired 
by local, state, or national public health officers.
(L 1974 H.B. 1211 J 10. A.L 1979 H.B. 523, 026 & 902) 
Effective 6-29-79

188.070. Breach of confidentiality prohib­
ited.— Any physician or other person who fails 
to maintain the confidentiality of any records or 
reports required under sections 188.010 to
188.085 is guilty of a misdemeanor and, upon 
conviction, shall be punished as provided by law. 
(L 1974 H.B. 1211 f 13)
Effective 6-14-74

188.075. Violation of sections 188.010 to
188.085 a class A misdemeanor.— Any person 
who contrary to the provisions of sections
188.010 to 188.085 knowingly performs or aids 
in the performance of any abortion or knowingly 
fails to perform any action required by sections
188.010 to 188.085 shall be guilty of a class A 
misdemeanor and, upon conviction, shall be 
punished as provided by law.
(L 1974 H.B. 1211 |  14. A.L. 1979 H.B. 523. 626 4 902) 
Effective 6-29-79




