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M E M O R A N D U M  January 18, 1989

SUBJECT: Sectional analysis of SB 45

TO: Senator Drue Pearce

FROM: Theresa Bannister
Legislative Counsel
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Ypu have requested a sectional analysis of the above de­
scribed bill.

As a preliminary matter, note that a sectional analysis or 
summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best 
statement of its contents.

Section 1 makes legislative findings for the bill.

Section 2 prohibits, except as necessary to contact the per­
sons on certain contractor lists, an agency from soliciting 
outside of the state for a contract unless the specified 
procurement officer determines in writing that the agency 
has solicited within the state' and that one of three other 
conditions exists. States that the section doesn't apply to 
contracts for professional services to be performed outside 
the state that require knowledge of the customs, procedures, 
rules, cr laws of the area. Defines "agency" to include the 
University of Alaska, the Alaska State Building Authority, 
and the Alaska Railroad Corporation.

Section 3 prohibits a state agency from soliciting outside 
the state for an individual to fill a position as a state 
employee unless the personnel officer makes a written 
determination that the agency has actively solicited in good 
faith in the state for a specified period and hasn't been 
able to find a qualified individual. Defines "personnel 
officer" to mean certain persons in the executive and 
legislative branches. Lifts the prohibition if certain con­
ditions are met.
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AMENDMENT TO MARCH 6 , 1 9 8 9  DRAFT CS SB 4 5  (L  & C)

T h e  p r o p o s e d  a m e n d m e n t  w o u l d  a l l o w  a g e n c i e s  t o  m a k e  a  
s o l i c i t a t i o n  o u t - o f - s t a t e  f o r  C o m p e t i t i v e  S e a l e d  P r o p o s a l s  o r  
I n v i t a t i o n s  t o  B i d  a f t e r  f i r s t  c o n d u c t i n g  a  s o l i c i t a t i o n  i n ­
s t a t e  a n d  n o t  r e c e i v i n g  r e s p o n s i v e  r e s p o n s i b l e  o f f e r s .  I t  
d o e s  n o t  r e q u i r e  a  w r i t t e n  d e t e r m i n a t i o n  b y  t h e  C h i e f  
P r o c u r e m e n t  O f f i c e r .

I t  r e q u i r e s  a  w r i t t e n  d e t e r m i n a t i o n  f r o m  t h e  C h i e f  
P r o c u r e m e n t  O f f i c e r  o r  C o m m i s s i o n e r  o f  T r a n s p o r t a t i o n  o n l y  i f  
a n  o u t - o f - s t a t e  s o l i c i t a t i o n  i s  i n  t h e  p u b l i c  i n t e r e s t  o r  i s  
n e c e s s a r y  t o  p r o v i d e  r e a s o n a b l e  c o m p e t i t i o n .

T h e  a m e n d m e n t  d e l e t e s  t h e  r e q u i r e m e n t  f o r  a g e n c i e s  t o  f i r s t  
s o l i c i t  i n - s t a t e  p r i o r  t o  s o l i c i t i n g  o u t - o f - s t a t e  f o r  
p r o c u r e m e n t s  a u t h o r i z e d  a s  s o l e  s o u r c e  (AS 3 6 . 3 0 . 3 0 0 ) ,  
l i m i t e d  c o m p e t i t i o n  (AS 3 6 . 3 0 . 3 0 5 ) ,  e m e r g e n c i e s  (AS 
3 6 . 3 0 . 3 1 0 ) ,  a n d  s m a l l  p r o c u r e m e n t s  (AS 3 6 . 3 0 . 3 2 0 ) .  E x c e p t  
f o r  s m a l l  p r o c u r e m e n t s  t h e s e  p r o c u r e m e n t s  a l r e a d y  r e q u i r e  a  
w r i t t e n  d e t e r m i n a t i o n  t h a t  t h e  s p e c i f i c  p r o c u r e m e n t  m e t h o d  i s  
t h e  o n l y  o n e  t h a t  w i l l  m e e t  t h e  S t a t e ' s  n e e d s .

T \’i s  a m e n d m e n t  d e l e t e s  t h e  n e e d  f o r  r e d u n d a n t  d e t e r m i n a t i o n s .  
S o l e  s o u r c e  p r o c u r e m e n t s  a l r e a d y  r e q u i r e  a  d e t e r m i n a t i o n  t h a t  
t h e r e  i s  n o  o t h e r  s o u r c e  w h i c h  c a n  m e e t  t h e  S t a t e ' s  n e e d s .  
L i m i t e d  c o m p e t i t i o n  p r o c u r e m e n t s  m u s t  h a v e  a '  d e t e r m i n a t i o n  
t h a t  a  s i t u a t i o n  e x i s t s  t h a t  m a k e s  c o m p e t i t i v e  s e a l e d  b i d d i n g  
o r  c o m p e t i t i v e  s e a l e d  p r o p o s a l s  i m p r a c t i c a l  o r  c o n t r a r y  t o  
t h e  p u b l i c  i n t e r e s t .  A w r i t t e n  d e t e r m i n a t i o n  b y  t h e  
p r o c u r e m e n t  o f f i c e r  o r  t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  i s  a l s o  
r e q u i r e d  f o r  a n  e m e r g e n c y  p r o c u r e m e n t  w h i c h  i d e n t i f i e s  t h e  
b a s i s  o f  t h e  e m e r g e n c y  a n d  s e l e c t i o n  o f  t h e  c o n t r a c t o r . )

R e v i s e  b e g i n n i n g  P a g e  1 ,  l i n e  2 3 :

. . . t h e  f o r  a  c o n t r a c t  u n l e s s  j .

( 1 ) t h e  c h i e f  p r o c u r e m e n t  o f f i c e r ,  o r ,  f o r  
c o n s t r u c t i o n  c o n t r a c t s  o r  p r o c u r e m e n t s  f o r  t h e  
s t a t e  e q u i p m e n t  f l e e t ,  t h e  c o m m i s s i o n e r  o f  
t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  
d e t e r m i n e s  i n  w r i t i n g  t h a t  [ ( 1 ) ]  o u t - o f - s t a t e  
s o l i c i t a t i o n  i s  i n  t h e  p u b l i c  i n t e r e s t  o r  
n e c e s s a r y  t o  p r o v i d e  r e a s o n a b l e  c o m p e t i t i o n ;  
o r

( 2 ) t h e  a g e n c y  h a s  s o l i c i t e d  w i t h i n  t h e  s t a t e  a n d

(A) t h e  a g e n c y  h a s  n o t  r e c e i v e d  a  r e s p o n s i v e  
b i d  f r o m  a  r e s p o n s i b l e  b i d d e r ,  i f  t h e



P a g e  2

a g e n c y  i s  p r o c u r i n g  t h e  c o n t r a c t  u n d e r  AS 
3 6 . 3 0 . 1 0 0  -  3 6 . 3 0 . 1 9 0 ;

(B) t h e  a g e n c y  h a s  n o t  r e c e i v e d  a  r e s p o n s i v e  
p r o p o s a l  f r o m  a  r e s p o n s i b l e  o f f e r o r ,  i f  
t h e  s t a t e  i s  p r o c u r i n g  t h e  c o n t r a c t  u n d e r  
AS 3 6 . 3 0 . 2 0 0  -  3 6 . 3 0 . 2 7 0 ;  o r

[ ( C )  A SOURCE FOR THE REQUIRED PROCUREMENT I S  
NOT AVAILABLE IN  THE STATE, I F  THE 
PROCUREMENT I S  MADE UNDER AS 3 6 . 3 0 . 3 0 0 ,
3 6 . 3 0 . 3 0 5 ,  3 6 . 3 0 . 3 1 0 ,  OR 3 6 . 3 0 . 3 2 0 . ]

R e v i s e  P a g e  2 ,  f o l l o w i n g  L i n e  1 8  a d d ;

(4 )  m e e t i n g  t h e  p r o v i s i o n s  o f  AS 3 6 . 3 0 . 3 0 0  f o r  a  s o l e  
p r o c u r e m e n t ;

(5 )  m e e t i n g  t h e  p r o v i s i o n s  o f  AS 3 6 . 3 0 . 3 0 5  f o r  a  
l i m i t e d  c o m p e t i t i o n  p r o c u r e m e n t ?

( 6 ) m e e t i n g  t h e  p r o v i s i o n s  o f  AS 3 6 . 3 0 . 3 1 0  f o r  a n  
e m e r g e n c y  p r o c u r e m e n t ;

(7 )  m e e t i n g  t h e  p r o v i s i o n s  o f  AS 3 6 . 3 0 . 3 2 0  f o r  a  s m a l l  
p r o c u r e m e n t .
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BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 45 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to out-of-state solicitation for

state contracts and state employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that

(1 ) the state is experiencing economic difficulties and the rate 

of unemployment is very high;

(2 ) the state contains a pool of able-bodied and skilled workers 

and organizations from which the state could, in most instances, find the 

persons necessary to perform its contracts and fill its employment posi­

tions ;

(3) before advertising outside the state, the state should

conduct a search in the state for persons and organizations to perform its 

contracts and to fill its positions.

* Sec. 2. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.875. OUT-OF-STATE SOLICITATION OF CONTRACTS. (a)

Except as necessary to contact the persons on the contractor lists

established under AS 36.30.050, an agency may not solicit outside of

the state for a contract unless the chief procurement officer, or, for

construction contracts or procurements for the state equipment fleet, 

the commissioner of transportation and public facilities determines in 

writing that

Jcl'SLcj ^  out-of-state solicitation is in the public interest or 

necessary to provide reasonable compstition; or

(2) the agency has solicited within the state and

-1- CSSB 45(L&C)
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(A) the agency has not received a responsive bid from

a responsible bidder, if the agency is procuring the contract

under AS 36.30.100 - 36.30.190;

(B) the agency has not received a responsive proposal 

from a responsible offeror, if the state is procuring the con­

tract under AS 36.30.200 - 36.30.270; or

(C) a source for the required procv-ement is not

available in the state, if the procurement is made under AS 36.-

30.300, 36.30.305, 36.30.310, or 36.30.320.

(b) This section does not apply to a contract

(1 ) for professional services to be performed in an area

outside of the state and requiring knowledge of the customs, proce­

dures, rules, or laws of the area;

G  d d  d  (2 ) made by an agency employee for a travel or other ex­

pense incidental to the trip while the employee is traveling outside 

of the state on state business; or

(3) for an agency office that is located outside of the

state.

(c) In this section

(1) "agency" includes the University of Alaska, the Alaska

State Building Authority, and the Alaska Railroad Corporation;

(2 ) "solicit" includes advertising, initiating contact with 

a person, and sending an invitation to bid or a request for proposals 

to a person who has not requested the invitation or request.

* Sec. 3. AS 39.25 is amended by adding a new section to read:

Sec. 39.25.165. OUT-OF-STATE SOLICITATION OF EMPLOYEES. (a)

Except as provided in (b) of this section, a state agency, including

the division of personnel, may not solicit outside the state for an

individual to fill a position as a state employee unless the personnel 

CSSB 45(L&C) -2-
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1 officer determines in writing that the agency has actively solicited

2 in good faith in the state during the entire three-month period that

3 followed the date when the agency began soliciting for the position

4 and has been unable to find an individual who is qualified for the

5 position. In this subsection, "personnel officer" means tue commis-

6 sioner of administration for a state agency of the executive branch,

7 the speaker of the house of representatives for the members, commit-

8 tees, and leadership of the house of representativesv the president of

9 the senate for the members, committees, and leadership of the senate, 

and the executive director of the Legislative Affairs Agency for the 

other entities of the legislative branch.

(b) The prohibition in (a) of this section does not apply if the 

state agency is

(1 ) in the executive branch and the governor makes a writ­

ten finding that the state agency is not likely to be able to find an 

individual who is qualified for the position by soliciting in the 

state;

(2 ) in the legislative branch and the legislative budget 

and audit committee makes a written finding that the state agency is 

not likely to be able to find an individual who is qualified for the 

position by soliciting in the state.

22 (c) In this section

23 (1 ) "position" includes a position in the exempt or par

24 tially exempt service, except a position identified in AS 39.25.-

25 110(1) - (2) and (5);

26 (2 ) "solicit" includes advertising, initiating contact with

27 an individual, and sending a copy of an employment vacancy notice to

28 an individual who has not requested the notice

29

10

11

12

13

14

15

16

17

18

19

20 

21
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MAKE IT ALASKAN, INC.
3202 Spcnard R o a d ,  S u i te  200 

P.O. Box 93001 
A ncho rage , A la s k a  99509-3001 

(907)258-2878
February 17, 1988

f e d  i  y  i p ; ?

EXECUTIVE COMMITTEE 
P re s id e n t
P. David C h o q u e t t e  

V ic e -P re s id e n t  
S c o t t  H aw kins  

T r e a s u r e r  
D en ise  K napp

S e c r e ta r y
K athy  L. McKlbben 

Ernie Hall 
William C. Lee 
D ave H a rb o u r

DIRECTORS

S tev e  Agni 
W a y n e  Beckwith 
Reyn B o w m an  
Les B ra tta ln  
D a n a  Brockw ay 
Bill C h o q u e t t e  
B e tty  Davis 
M ark  D a w so n  
N ancy  D ick inson  
G e o rg e  Easley 
Joe Evans 
jo e  F au lh aber  
M a n o  Frey 
G e n e  Furm an 
Dick Hall 
H aro ld  K erslake 
Carl M arrs  
D e b ra  K. M aso n  
M ark  N e lson  
S te v e  N er land  
G re g O 'C la r a y  
M alco m  R o b e r ts  
S te v e  R. Sm irnoff 
S ta n  Sm ith  
G re g  S t r o n g  
Frank Turp in  
Jo s e  V icen te  
je r ry  W e a v e r  
D o u g  W ise  
C o n n ie  Y o sh lm u ra

EX-OFFICIO
C h ari ty  K ado w  
C a re n  M a th is  
J a m e s  W le d e m a n

Rep. Drue Pearce 
Post Office Box V 
Juneau, Alaska 99811

Dear Rep. Pearce:

Make It Aiaskan, Inc., supports and encourages the passage 
into legislation of House Bill 450, an act relating to 
out-of-state solicitation for state contracts and state 
employees.

Considering Alaska's current economic condition and the high 
rate of unemployment, it is now more important than ever to 
take positive steps to ensure that, whenever possible, Alaskans 
and Alaskan firms are given the maximum opportunity to partici­

p a t e  in the economic recovery and development of the state.
The vitality generated by employed and contributing citizens 
and businesses in the state of Alaska will provide an energy 
and source of pride in state and community that promises to surpass 
even the financial benefit.

House Bill 450 gives Alaskan residents and Alaskan businesses 
the advantage of being asked first. Make It Alaskan, Inc., 
firmly believes that the state SHOULD ask Alaskans first; now, 
in these difficult times, and always.

Please consider this a statement of support and we will help 
in any way possible to assure passage in the Legislature this 
year. Let me know what we can do.

Kindest personal regards,

m

P. David Choquette 
President
Make It Alaskan, Inc. 

PDC/tal
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D ivision: General Services &  Supply B ill N umber: SB 45

B i l l  Tin e* Act relating to out-of-state solicitation for state contracts and 
' state employees."

N o rm a l  s o l i c i t a t i o n  f o r  s t a t e  c o n t r a c t s  i n v o l v e s  u s i n g  t h e  AS 
3 6 . 3 0 . 0 5 0  c o n t r a c t o r  l i s t s  o r  a d v e r t i s i n g  i n  n e w s p a p e r s  o f  
g e n e r a l  c i r c u l a t i o n  i n  A l a s k a .  A g e n c i e s  a d v e r t i s e  o u t s i d e  o r  
s e e k  o u t s i d e  f i r m s  w h e n  s o u r c e s  a r e  i n s u f f i c i e n t  t h r o u g h  t h e  
a b o v e  m e t h o d s .

I n  t h e  f i r s t  s o l i c i t a t i o n  p r o p o s e d  i n  t h e  b i l l ,  f i r m s  l o c a t e d  
o u t - o f - s t a t e  who a r e  o n  t h e  v e n d o r  l i s t s  o r  w ho r e a d  a n  
A l a s k a  n e w s p a p e r  o r  so m e  how  f i n d  o u t  a b o u t  a n  IT B  o r  RFP 
c o u l d  c o m p e t e .  We w o u l d  b e  d e p r i v e d  o f  t h e  o p p o r t u n i t y  o f  
s e e k i n g  c o m p e t i t i o n  f r o m  f i r m s  who m i g h t  b e  b e s t  q u a l i f i e d  t o  
p e r f o r m .  I n  c i r c u m s t a n c e s  w h e r e  we h a d  n o  r e s p o n s e  t o  t h e  
f i r s t  IT B  o r  RFP we c o u l d  t h e n  s e e k  o u t s i d e  c o m p e t i t i o n  a t  
t h e  e x p e n s e  o f  t h e  t i m e  i n v o l v e d  i n  r e i s s u i n g  t h e  
p r o c u r e m e n t .

IMPACTS

T h i s  b i l l  w o u l d  p e r m i t  o u t - o f - s t a t e  a d v e r t i s e m e n t  o r  
s o l i c i t a t i o n  f o r  a n  I n v i t a t i o n  t o  B id  o u t - o f - s t a t e  o n l y  a f t e r  
t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  m a k e s  a  d e t e r m i n a t i o n  t h a t  t h e  
b i d  w as  s o l i c i t e d  i n  t h e  s t a t e  a n d  n o  r e s p o n s i v e  b i d s  w e r e  
r e c e i v e d .  T h i s  l i m i t a t i o n  o n  t h e  p o w e r  t o  c o n t r a c t  s e e m s  t o  
g o  c o u n t e r  t o  t h e  p u r p o s e  o f  t h e  p r o c u r e m e n t  c o d e .  T h e  c o d e  
e s t a b l i s h e s  c o m p e t i t i v e  b i d d i n g  a s  t h e  p r e f e r r e d  p r o c u r e m e n t  
m e th o d .  C o m p e t i t i o n  h a s  a l w a y s  b e e n  c o n s i d e r e d  g o o d  f o r  t h e  
s t a t e  b u d g e t .  T h e  l i m i t a t i o n  o f  t h e  a r e a  o f  s o l i c i t a t i o n  m ay 
r e d u c e  t h e  a m o u n t  o f  c o m p e t i t i o n  f o r  s t a t e  c o n t r a c t s .

F o r  c o m p e t i t i v e  s e a l e d  p r o p o s a l s  i t  g e n e r a l l y  t a k e s  a n  a g e n c y  
tw o  t o  f o u r  m o n t h s  t o  c o n d u c t  a  f o r m a l  R F P  s o l i c i t a t i o n  a n d  
e v a l u a t i o n ,  w h i c h  i n v o l v e s  a  c o n s i d e r a b l e  e x p e n d i t u r e  o f  
s t a f f  t i m e  a n d  s t a t e  r e s o u r c e s .  T h e  d o u b l i n g  o f  e f f o r t  i n  a  
s e c o n d  s o l i c i t a t i o n  o u t - o f - s t a t e  w i l l  r e d u c e  s t a f f _ 
p r o d u c t i v i t y  a n d  i n c r e a s e  d e l a y s  i n  p r o v i d i n g  p u b l i c  s e r v i c e .

T h i s  b i l l  w o u l d  h a v e  a  s e r i o u s  d e t r i m e n t a l  e f f e c t  o n  t h e  
a c t i v i t i e s  o f  t h e  D e p a r t m e n t  o f  R e v e n u e  r e l a t i n g  t o  t h e  
i n v e s t m e n t  o f  s t a t e  f u n d s  a n d  t h e  c o l l e c t i o n  o f  r e v e n u e  o w e d  
t o  t h e  s t a t e .  T h e  T r e a s u r y  D i v i s i o n  a n d  t h e  P e r m a n e n t  F u n d  
C o r p o r a t i o n  e x p e n d  s i g n i f i c a n t  a m o u n t s  o f  m o n e y  a n n u a l l y  o n  
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  r e l a t i n g  t o  i n v e s t m e n t  o f  
s t a t e  d o l l a r s .  B e c a u s e  A l a s k a  i s  a  y o u n g  a n d  s m a l l  s t a t e ,  
t h e  f i n a n c i a l  i n v e s t m e n t  e x p e r t i s e  t o  p e r f o r m  t h e s e  f u n c t i o n s  

APPROVED:
Director: Robert J. Link

For further information call Dean Gottehrer at 465-2200
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i s  u n a v a i l a b l e  i n - s t a t e .  S i m i l a r l y ,  t h e  e x p e r t i s e  t o  c o n d u c t  
r e s e a r c h  r e l a t i n g  t o  v a l u a t i o n  o f  o i l ,  p r o d u c t i v i t y  o f  o i l  
f i e l d s  a n d  o t h e r  f u n c t i o n s  r e l a t e d  t o  t h e  d e p a r t m e n t s  m a n d a t e  
t o  c o l l e c t  o i l  a n d  g a s  r e v e n u e s  i s  n o t  a v a i l a b l e  i n  A l a s k a .  
T h e  D e p a r t m e n t  o f  R e v e n u e  a d v i s e s  u s  t h a t  C 'h is  b i l l  w o u l d  
c r e a t e  a  d e l a y  o f  a p p r o x i m a t e l y  s i x  m o n t h s  i n  i s s u i n g  
c o n t r a c t s .  A l o n g  w i t h  c o u n t e r p r o d u c t i v e  d e l a y s  a n d  i n c r e a s e d  
c o s t s  t o  t h e  s t a t e  i t  w o u l d  c o n t r i b u t e  t o  i n e f f i c i e n c i e s  i n  
m a n a g e m e n t  o f  o u r  r e v e n u e s  a t  t i m e s  we c a n  a f f . c j r d  i t  t h e  
l e a s t .

T h i s  b i l l  a l s o  i m p a c t s  s o l e  s o u r c e ,  l i m i t e d  c o m p e t i t i o n ,  
e m e r g e n c y ,  a n d  s m a l l  p r o c u r e m e n t s  w i t h  t h e  s a m e  m a n d a t o r y  i n ­
s t a t e  s o l i c i t a t i o n  r e q u i r e m e n t s  p r i o r  t o  s o l i c i t i n g  o u t - o f -  
s t a t e .  F o r  t h e s e  f o u r  c a t e g o r i e s  o f  p r o c u r e m e n t s  t h i s  b i l l  
w o u l d  c r e a t e  d e l a y s ,  r e q u i r e  n u m e r o u s  r e d u n d a n t  
d e t e r m i n a t i o n s ,  a n d  p o s s i b l y  p r e v e n t  so m e  r e q u i r e d  p u r c h a s e s .

S t a t e  o f f i c e s  l o c a t e d  i n  f o r e i g n  c o u n t r i e s ,  o t h e r  s t a t e s ,  a n d  
o u r  n a t i o n ' s  c a p i t a l  w o u l d  b e  r e q u i r e d  t o  s o l i c i t  i n  A l a s k a  
a n d  o b t a i n  a  d e t e r m i n a t i o n  f r o m  t h e  C h i e f  P r o c u r e m e n t  
O f f i c e r  b e f o r e  a n y  p u r c h a s e s  c o u l d  b e  m a d e  f r o m  a n  o u t - o f -  
s t a t e  s o u i  ; e .

O u t - o f - s t a t e  t r a v e l  r e l a t e d  p u r c h a s e s  w o u l d  b e  r e s t r i c t e d .  A 
t r a v e l i n g  s t a t e  o f f i c i a l  w o u l d  b e  u n a b l e  t o  m a k e  a l t e r n a t e  
t r a v e l  a r r a n g e m e n t s  w i t h  o u t - o f - s t a t e  c a r r i e r s ,  o b t a i n  
l o d g i n g ,  p a y  t a x i  f a r e ,  o r  p u r c h a s e  s u p p l i e s  o r  s e r v i c e s  
n e e d e d  f o r  s t a t e  b u s i n e s s  w h i l e  t r a v e l i n g .

S o l e  s o u r c e  p u r c h a s e s  f r o m  o u t - o f - s t a t e  v e n d o r s  p e r m i t t e d  
u n d e r  AS 3 6 . 3 0 . 3 0 0  w o u l d  r e q u i r e  n o t  o n l y  a  d e t e r m i n a t i o n  b y  
t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  t h a t  o n l y  o n e  s o u r c e  ,
e x i s t e d ,  b u t  w o u l d  r e q u i r e  a  r e d u n d a n t  d e t e r m i n a t i o n  t h a t  n o  
i n - s t a t e  s o u r c e s  e x i s t e d  a f t e r  s o l i c i t i n g ,  o r  a d v e r t i s i n g  i n ­
s t a t e .  I f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  s u p p o r t s  a  
d e t e r m i n a t i o n  t h a t  o n l y  o n e  s o u r c e  e x i s t s ,  t h e  a d v e r t i s e m e n t  
i n - s t a t e  c a u s e s  u n n e c e s s a r y  d e l a y  a n d  s e r v e s  n o  p u r p o s e .  |

S m a l l  p r o c u r e m e n t s  o f  p h a r m a c e u t i c a l s  a n d  d r u g  p u r c h a s e s  m a d e  
d i r e c t l y  w i t h  m a n u f a c t u r i n g  l a b o r a t o r i e s  b y  t h e  D e p a r t m e n t  o f  
H e a l t h  a n d  S o c i a l  S e r v i c e s  w o u l d  b e  i m p a c t e d .  W h i l e  s o m e  o f  
t h e s e  p u r c h a s e s  m ay  b e  m a d e  f r o m  t h e  s i n g l e  i n - s t a t e  
w h o l e s a l e r ,  c l i n i c a l  a n d  g o v e r n m e n t a l  p r i c e  d i s c o u n t s  o f t e n  
g i v e n  b y  t h e  l a b o r a t o r i e s  w o u l d  b e  u n a v a i l a b l e .

I f  a n  e m e r g e n c y  p r o c u r e m e n t  u n d e r  AS 3 6 . 3 0 . 3 1 0  w a s  n e c e s s a r y  
f r o m  a n  o u t - o f - s t a t e  s o u r c e ,  i t  c o u l d  n o t  b e  m a d e  u n t i l  a  
s o l i c i t a t i o n  i n - s t a t e  w a s  c o n d u c t e d  a n i  a  d e t e r m i n a t i o n  t h a t  
t h e  i t e m  o r  s e r v i c e  w a s  n o t  a v a i l a b l e  f r o m  a  l o c a l  s o u r c e  w a s  
c o m p l e t e d .  T h i s  d e l a y  a n d  a d d i t i o n a l  d e t e r m i n a t i o n  d e f e a t s
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t h e  f l e x i b i l i t y  w h i c h  w e b e l i e v e  t h e  P r o c u r e m e n t  C o d e  
i n t e n d e d  f o r  e m e r g e n c y  p u r c h a s e s  u n d e r  AS 3 6 . 3 0 . 3 1 0 .

We h a v e  b e e n  a d v i s e d  b y  t h e  D e p a r t m e n t  o f  Law t h a t  t h i s  b i l l  
m ay  i m p r o p e r l y  i n c l u d e  tw o  d i s t i n c t  s u b j e c t s  f o r  l e g i s l a t i o n  
i n  v i o l a t i o n  a r t .  I I ,  s e c .  13 o f  t h e  A l a s k a  C o n s t i t u t i o n .
T h e  b i l l  c o n c e r n s  p u b l i c  c o n t r a c t s  a n d  p u b l i c  e m p l o y m e n t .
T h e  f a c t  t h a t  e a c h  s u b j e c t  i s  b e i n g  a m e n d e d  c o n c e r n i n g  i n ­
s t a t e  s o l i c i t a t i o n  o f  g o o d s  a n d  s e r v i c e s  m ay  n o t  s a v e  i t  f r o m  
c h a l l e n g e .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  b e e n  v e r y  l i b e r a l  i n  
a p p l y i n g  t h e  s i n g l e  s u b j e c t  r u l e .  I t  i s  p o s s i b l e  t h a t  t h i s  
b i l l  w o u l d  b e  f o u n d  t o  m i n i m a l l y  m e e t  t h e  s t a n d a r d  o f  
i n t e r r e l a t i o n s h i p .

PO SIT IO N

T h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  i n  g e n e r a l  i s  s u p p o r t i v e  o f  
t h e  a p p a r e n t  i n t e n t  o f  t h e  b i l l  t o  e n c o u r a g e  b u y i n g  f r o m  
A l a s k a  v e n d o r s .  We d o  n o t  s u p p o r t  t h e  b i l l  b e c a u s e  i t  
r e d u c e s  c o m p e t i t i o n  w h e n  i t  i s  n e e d e d  m o s t .  I t  w o u l d  i m p o s e  
u n a c c e p t a b l e  d e l a y s  a n d  c o s t s  o n  a l l  c a t e g o r i e s  o f  s t a t e  
p u r c h a s e s .  We d o  n o t  b e l i e v e  i t  w o u l d  b e n e f i t  A l a s k a  
v e n d o r s .  I f  t h e  b i l l  w e r e  t o  p a s s ,  a m e n d m e n t s  s u c h  a s  t h e  
f o l l o w i n g  w o u l d  b e  n e e d e d  t o  m i n i m i z e  u n a c c e p t a b l e  i m p a c t s :

P a g e  1 ,  S e c t i o n  2 ,  b e g i n n i n g  a t  l i n e  2 0  a m e n d  t o  r e a d :

S e c .  3 6 . 3 0 . 8 7 5 .  OUT-OF-STATE SO LICITA TIO N  OF CONTRACTS, 
( a )  E x c e p t  a s  n e c e s s a r y  t o  c o n t a c t  t h e  p e r s o n s  o n  t h e  
c o n t r a c t o r  l i s t s  e s t a b l i s h e d  u n d e r  AS 3 6 . 3 0 . 3 5 0 ,  a n  a g e n c y  
m ay  n o t  s o l i c i t  o u t s i d e  o f  t h e  s t a t e  f o r  a  c o n t r a c t  
u n l e s s  : ( 1 ) t h e  c h i e f  p r o c u r e m e n t  o f f i c e r ,  o r ,  f o r  '
c o n s t r u c t i o n  c o n t r a c t s  o r  p r o c u r e m e n t s  f o r  t h e  s t a t e  
e q u i p m e n t  f l e e t ,  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  
p u b l i c  f a c i l i t i e s  d e t e r m i n e s  i n  w r i t i n g  t h a t  t o  s o l i c i t  o u t -  
o f - s t a t e  i s  i n  t h e  p u b l i c  i n t e r e s t  o r  n e c e s s a r y  t o  p r o v i d e  
r e a s o n a b l e  c o m p e t i t i o n :  o r  (2)  t h e  a g e n c y  h a s  s o l i c i t e d  
w i t h i n  t h e  s t a t e  a n d  t h a t  . . .

P a g e  2 ,  l i n e  5 ,  a m e n d  t o  r e a d :

. . . i f  t h e  p r o c u r e m e n t  i s  m a d e  u n d e r  AS [ 3 6 . 3 0 . 3 0 0 ] ,
3 6 . 3 0 . 3 0 5 ,  [ 3 6 . 3 0 . 3 1 0 ] ,  o r  3 6 . 3 0 . 3 2 0 .

P a g e  2 ,  l i n e  7 ,  a m e n d  t o  r e a d :

" (b )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  : [ 1 ]  c o n t r a c t s  f o r
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p r o f e s s i o n a l  s e r v i c e s  t o  b e  p e r f o r m e d  i n  a n  a r e a  o u t s i d e  o f  
t h e  s t a t e  a n d  r e q u i r i n g  k n o w l e d g e  o f  t h e  c u s t o m s ,  p r o c e d u r e s ,  
r u l e s ,  o r  l a w s  o f  t h e  a r e a f . 1 ? (2)  p r o c u r e m e n t s  m a d e  u n d e r  
AS 3 6 . 3 0 . 3 0 0 .  3 b .  3 0 . 3 1 0 :  (3)  p r o c u r e m e n t s  b v  a q e n c y _ _ p e r s o n n e l
n o t  l o c a t e d  i n  t h e  s t a t e .

i



S T A T E  O F  A L A S K A
1989 L E G I S L A T I V E  S E S S IO N

BILL VERSION: ..SB .A3.
PUBLISH DATE: ________

REQUEST:
FISCAL NOTE

Revision Due: .
Title: An,Act.relating Co out-ot-state ______

- SQ l lcU a c io n  f o r  s c a c e c o n t r a c t s  &-s t a t e _ f l ip lo vee s
Sponsor: __Pearce __ Components:
Requestor:___________________  ______ _ _ _ _ _

Agency Affected: BsbL - Q L  A k i n i  S tra t iP P
b r u  : ..tereraLSeiYises & Supply

E X P E N D IT U R E S /R E V E N U E S : (Thousand* o f Dollars)

OPERATING F Y  89 FY 90 F Y  91 FY 92 FY  93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

0 _ H  . . . JO . .. ____ f) n  . n
Q______ 0  . . n . n 0 n
0 .. .0 .______ . 0 ______ 0 n n

■ 0 0 ... n .... n 0 n
0 0 0 1 0 0 0

0 .... n ...... f! n
....... 0 J j ____ _ n  ... n n

0 0 ... 0 . ....... .0 ........... _ o ___ n
T O T A L  O PERATING 0 0 _ 0 0 0 0

CAPTTAL | 0 0 ____0 _ 0____ .. 0 .. _n

REVENUE . 0 0 i 0 J L -  . 0 __ _ a „

FUNDING: (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
O T E R  
TUTa L

0 0 0 Q 0 0
■ 9 0 .. 0 0 n 0

0 0 .0 . . 0 0 0
0 __ Q____ _Q_____ _ D _  . n

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0
0 . .  1 ...0  . 0 0 ■ 0
0 0 0 ,9 .... Q. — SL

ANALYSIS : (Attach a separate page if necessary)
General Services and Supply assumes a modest inpact for the division when 
issuing competitive sealed bids. Presently we either advertise all competi­
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N o f  F ISC AL  NO TE  AN ALYS IS  
For Bill/Resolution No. SB ^ _______

A g e n c y  p u r c h a s e s  o f  s m a l l  p r o c u r e m e n t s ,  s o l e  s o u r c e  
p r o c u r e m e n t s ,  c o m p e t i t i v e  s e a l e d  p r o p o s a l s ,  l i m i t e d  
c o m p e t i t i o n  p r o c u r e m e n t s ,  a n d  e m e r g e n c y  p r o c u r e m e n t s  w i l l  
r e q u i r e  r e v i e w  a n d  w r i t t e n  d e t e r m i n a t i o n  b y  t h e  C h i e f  
P r o c u r e m e n t  O f f i c e r .  W h i l e  t h e r e  i s  so m e  i m p a c t ,  w e  e x p e c t  
a g e n c i e s  w o u l d  s u b m i t  c o m p l e t e  w r i t t e n  d e t e r m i n a t i o n s  w h i c h  
w o u l d  b e  r e v i e w e d  a n d  a p p r o v e d  o r  d i s a p p r o v e d  b y  t h e  C h i e f  
P r o c u r e m e n t  O f f i c e r .

T h i s  f i s c a l  n o t e  a n a l y s i s  o n l y  a p p l i e s  t o  t h e  . D i v i s i o n  o f  
G e n e r a l  S e r v i c e s  a n d  S u p p l y  a n d  d o e s  n o t  r e p r e s e n t  f i s c a l  
i m p a c t s  t o  o t h e r  d i v i s i o n s  w i t h i n  t h e  D e p a r t m e n t  o r  o t h e r  
a g e n c i e s .
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A LY S IS  
For Bill/Resolution No. SB 45______

This bill amends the State Procurement Code (AS 36.30) end the 
State Personnel Act (AS 39.25) in a manner that will substantially limit 
the ability of state agencies to solicit out-of-state for contracts or 
employees. Generally, this bill has addressed most of the concerns 
previously expressed by this k department over similar legislation 
introduced in the House last year (HB 450); however, there are still 
some aspects of this bill that cpuld cause significant problems in the 
operation of state government.

Section 2. of the bill excludes "...contracts for professional 
services to be performed in an area outside of the state and requiring 
knowledge of the customs, procedures, rules, or laws of the area." 
Although this exclusion addresses services to be performed outside of 
Alaska; it does not address the equally important issue of obtaining 
services that require specialized expertise or knowledge, but are to be 
performed, in whole or in part, within Alaska. Frequently, this 
department must employ legal counsel to advise the state in highly 
specialized areas of law (i.e. bond counsel, investment counsel, miner­
al/oil & gas law, patent & copyright law, admiralty law, etc.). Many 
times the necessary expertise is not available within the state and, 
given the relative small size of Alaska's legal community, it is usually 
known well in advance whether or not such expertise can be found within 
the Alaska Bar.

In those instances where formalized procurement methods might 
be used to solicit for such specialized legal services, the department 
would have to perform two solicitations in order to meet the 
requirements of this act. It generally takes about three months to 
conduct a formal RFP solicitation, which involves a considerable 
expenditure of staff and state resources. The doubling of the effort, 
as would be required by the bill, will greatly diminish already strained 
resources. Also, in those instances where there might be just one or 
possibly two individuals or firms within the state that have the 
requisite expertise, the act would effectively limit the range, of 
expertise available to the state and remove any incentive on the part of 
the prospective contractor to provide such services on a competitive 
basis. Given the potential impact on the state's fiscal situation of 
many of the cases being handled by the department, the Attorney General 
must have the latitude to obtain the best qualified legal counsel 'the 
state can reasonably afford.

In addition, it is anticipated that many other service and 
commodity procurements would be affected by the amendment and could ad­
versely impact the operation of state government. An example in this 
department would have been the procurement of the PALLAS software 
program. This mainframe program is the heart of the department's 
litigation support system, an essential tool in both our royalty oil and 
oil & gas production/income tax cases. At the time this procurement was 
made, there was only one in-state vendor that possessed a program that 
could be used for litigation support purposes. However, this was an 
early generation computer program that, because of its inefficiencies in 
managing a litigation support data base, made it the least suitable of
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the six programs that were considered. Had this procurement been made 
under the requirements of this oct, it is questionable whether or not 
the department could have even Rooked at any other systems. If enacted 
in its present form, it is quite likely that most future mainframe 
system applications would have to be purchased from JuBt a few in-state 
vendors (that just happen to be some of the world's largest computer 
companies).

In view of the examples cited above, it is important that 
adequate competition not be unduly limited. The following revised 
language is therefore suggested:

Sec. 36.30.875. OUT-OF-STATE SOLICITATION OF 
CONTRACTS, (a) Except as necessary to contact peruons on 
the contractors lists established under AS 36.30.050, an 
agency may not solicit outside of the state for a contract 
unless: (1) the chief procurement officer, or, for
construction contracts or procurements for the state 
equipment fleet, the commissioner of transportation and 
public facilities determines in writing that out-of-state 
solicitation is in the public interest or necessary in order 
to provide reasonable competition; or (2) the agency has 
solicited within the state and...

It should also be noted that the inclusion of the Code's small 
procurement provisions (AS 36.30.320) within this Act will cause many of 
the same problems previously related in our analysis of Senate Bill No. 
99. These would include the difficulties faced by employees trying to 
purchase supplies, services, professional services, or construction 
while traveling outside the state on official business or while 
permanently assigned to out-of-state offices. In view of these and 
other problems that would occur, it is recommended that the reference to 
AS 36.30.320 be deleted.

With regard to section 3. of the bill, most of the 
department's previous concerns appear to have been addressed, assuming 
that the department may utilize out-of-state solicitation to meet its 
affirmative .action objectives if a written finding is obtained under AS 
39.25.165(b)(1).

The Department of Law cannot determine a fiscal impact at this 
time. To the extent that multiple solicitations may be required, 
already thin administrative resources will simply have to be stretched 
further, and needed procurements will be significantly delayed. To the 
extent that the state is prevented from procuring expertise that is 
adequate to its needs, and at a competitive price, the long-term cost to 
the state could be considerable.
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Department o f Transportation Si Public Facilities

P O S I T I O N  P A P E R
U <  1BILL NO: SB 45 APPROVED:

An Act relating to out-of-state solicitation 
TITLE: for state contracts and state employees._______DATE: February 21,1989

The Department does not oppose nor support this bill.

Sec. 1 Legislative finding.

Sec. 2 Under this section of the bill the state may not solicit outside of the state for a contract, 
unless in writing, the commissioner determines that an agency has solicited within the state 
and has not received a responsive bidder.

This section of the bill will not have a large impact on the Departm ent because it has been the 
Department's policy that all state funded construction projects will be advertised only within 
the State of Alaksa.

It should be noted that on federally assisted projects by federal regulations 23 CFR § 635.107(e) 
the bidding procedures may not discriminate against qualified bidders regardless of state 
boundaries.

Sec. 3 Under this section of the bill an agency m ay not solicit outside the state for an individual 
to fill a position as a state employee unless the agency has actual solicits for an entire six-months 
within the state.

The six-month requirement of this section of the bill seems excessive to the Department. A 
critical position may remain unfilled for a long period of time.
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Senate Of 11 45: "An Act relating to out-of-state 
solicitation for state contractors 
and state employees."

This bill requires state agencies to solicit and exhaust 
in-state resources prior to soliciting out-of-state for state 
contracts and state employees.

! -I !■' j. I

The department does not have a position on this legislation. A 
negative impact of the bill would be to delay solicitation in 
those Instances where it may be known, in advance, that the 
contractor or prospective state employee is available only from 
out of state. The department concurs, however, that this would 
be exceptional, and thet most resources are available in-state.

Currently, the Division of Personnel conducts an intensive 
30-day recruitment campaign before evaluating out-of-state 
recruitment. A six month in-state program is unfeasible, not 
cost effective, and could severely impact the agency experienc­
ing the vacancy. Generally, the type of positions which are 
open to out-of-state recruitment are highly technical in 
nature. Out-of-state approval is requested only when Alaska 
cannot provide qualified in-state applicants.
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