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February 16, 1989

The Honorable Richard Eliasen 
Chairman
Senate Labor and Commerce 

Committee 
P.O. Box V 
Juneau, AK 99811

Dear Senator Eliason:

At your request, I am writing regarding the Administration's 
position on Senate Bill 40. The Administration is supportive of 
conflict resolution efforts to enhance development opportunities 
in the State. The State's present permitting process, enacted 
five years ago, has made substantial progress at providing an 
effective forum to bring parties with disparate interests 
together and reduce conflict between them. The task force as 
envisioned by the legislation might find new ways to resolve 
conflict between potential project developers and the interested 
public.

Given the State's success with its present permitting process and 
the natural concern that might arise regarding any potential 
changes to that process, we recommend the inclusion of the 
language in the attachment. This section would lay to rest any 
concern one might have regarding possible changes to the 
permitting process brought about by passage of SB 40.

Thank you for the opportunity to comment. Please call if I can 
answer questions.

Sincerely,

Robert L. Grogan 
Director

Attachment

01-A35LH



AMENDMENT FOR SB 4 0 :

Add a new Section 3; renumber current Sections 3 and 4 as 

Sections 4 and 5.

*Sec. 3. The establishment of the task force is not intended to 

limit, modify, supercede, or in any other manner affect the 

authority of the state to render consistency determinations 

under 6 AAC 50.
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M E M O R A N D U M  February 15, 1989

SUBJECT: Bidder’s preference--constitutional
question (SB 58, Work Order No. 6-0200A)

TO: Senator Dick Eliason

FROM: Theresa Bannister
Legislative Counsel

You have requested an opinion on the constitutional 
questions raised by the legal counsel for Dames & Moore re­
garding the bidder's preference in AS 36.30.170 as it 
presently applies to partnerships. The position in the 
letter is that the bidder's preference discriminates against 
partnerships. It is my understanding that you do not want 
this opinion to address the constitutionality of resident 
bidder preference in general.

I agree with Mr. O'Donnell that the differing treatment of 
entities under AS 36.30.170 can produce some results that 
undermine the purpose of the statute and discriminate unrea­
sonably against partnerships. If handled under the state's 
equal protection provision, a challenge to the treatment of 
partnerships on this basis would have a good possibility of 
being successful. It is my opinion that the state equal 
protection provision is the appropriate provision to 
consider in this case, since this is a question of differing 
treatment within the statute, not the extent to which 
resident preference may be required by the state. However, 
since art. 1, sec. 23 of the state constitution states that 
resident preference is to be allowed to the extent allowed 
by federal law, a court may apply the more lenient federal 
equal protection clause. In that case, although I believe 
that the present statutory treatment of entities is not 
completely rationally related to achieving the statute's 
goal, it would be more difficult to find the provision 
unconstitutional because the rational basis test under that 
provision is nearly a presumption of constitutionality.



S e n a t o r  D i c k  E l i a s o n

P a g e  2

F e b r u a r y  15, 1989

With regard to the issue of subcontracting, I do not view 
this as a significant problem since a prohibition against 
subcontracting could be inserted in the contract between the 
state agency and the contractor.

If I may be of further assistance, please advise.

TB :kb 
wkk2/006



Alaska £?>tate Hegfelature
S e n a t o r  M i k e  S z y m a n s k i

F e b r u a r y  7 ,  1 9 8 9

MEMORANDUM

TO: S e n a t o r  D i c k  E l i a s o n  M

FROM: S e n a t o r  M ik e  S z y m a n s k i f i  {_

R E : S c h e d u l i n g  H e a r i n g  o f  SB 4 0 ,  R e s o u r c e  D e v e l o p m e n t
D i s p u t e  R e s o l u t i o n  T a s k  F o r c e

W h ile  in Session: 
P.O. Box V 
State Capitol 

Juneau, Alaska 99811 
(907) 465-4978/4979

In terim  
3111 C Street
Suite 310

Anchorage, AK 99503 
( 9 0 7 )  5 6 1 - 7 6 1 7

165 E. Parks Hwy.
S u ite  105 

Wasilla, AK 99687 
(907) 376-MIKE

I  w i s h  t o  r e q u e s t  a  h e a r i n g  o f  SB 4 0 ,  a  b i l l  c r e a t i n g  a  
d i s p u t e  r e s o l u t i o n  t a s k  f o r c e  t o  m e d i a t e  d i s p u t e s  s u r r o u n d i n g  
r e s o u r c e  d e v e l o p m e n t  p r o j e c t s .

A t t a c h e d  i s  a  c o p y  o f  t h e  b i l l  a n d  a  b r i e f i n g  p a p e r  d e s c r i b i n g  
t h e  c o n c e p t  a n d  i m p l e m e n t a t i o n  o f  a  d i s p u t e  r e s o l u t i o n  t a s k  
f o r c e .  A f i s c a l  n o t e  f r o m  t h e  G o v e r n o r ' s  O f f i c e  s h o u l d  b e  
r e a d y  b y  t h e  e n d  o f  t h e  w e e k .

Senate D is tric t E
Mat-Su • So. Anchorage • Bird/Indian • Girdwood • Whittier • Nikiski • Cooper Landing • Hope • Seward • Cordova • Valdc:
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B R I E F I N G  PAPER 

S U B J E C T : P R O P O S E D L E G I S L A T ION O N  RESOURCE DEVELO P M E N T

Submit ted by Senator Mike Szymanski

PREFACE

For some time now, I've been interested in finding ,vays that 
Alaska can encourage the d evelo pment and safe operation of large 
commercia I/ industria I projects while minimizing, or eliminating, 
the conflicts that have t r a dition ally arisen between industry, the 
public, the State, and special interest groups.

This has led me to examine possibl e systems for promoting a sense 
of c o o p e r a t i o n  between diverse, and often conflicting groups, and 
pro viding  a forum for reaching consensus. Such a system could 
all eviate the c o n f ronta tions and help to avoid the litigation 
which often occurs between oppo sing groups - usually at a high 
cost to a I I part ies.

For the purpose of clarification, the term "industry" is herein 
used in a broad sense to include any commercial enterprise.

Wit hin the arena of e n v i r o n m e n t a I / industria I dispute resolution, 
there are certain assumptions which I believe can be made and 
g e n e r a l l y  accepted:

* it is in the State of A l a s k a ' s  best interest to encourage 
respons ible economic div ersification.

* econo mic d evelopment and d i v e r s i f i c a t i o n  may occur in a context 
wh i c h  is compatible with environmental protection. Recent 
techno I egicaI adva ncements enable industry to promote our 
economic w e l l - b e i n g  while at the same time protecting a healthy, 
clean e nvironment and prote cting our renewable resources.

* co nflict s between industry, the public, and the State are costly
and time-consuming. Reso l u t i o n  of problems tnrough consensus
and c ooper a t i v e  agreements is preferable to adversarial methods.

* for any dispute resolution legislation to be truly effective
it must be dev eloped  coop eratively, through consensus with 
rep resent ative s of all the diverse interests that w o uld be 
affected.



T h e  f o l l o w i n g  b r i e f i n g  wi  I I b e  d i  v i d e d _ ^ n t o _ t h r e e  s e c  t i o n s  :

A) ~^HE_CONCEPT: I will be p r e s e n t i n g  a concept which will
provT3e Tor TFie establishment of p r o j e c t - s p e c i f i c  industry/ public 
advi sory groups. These groups will serve to prevent and resolve 
conflicts, dis putes or concerns w h i c h  may arise during phases of 
industrial development. This function wou ld facilitate and 
enhance the r esponsible de velo p m e n t  of industrial projects in 
Al a s k a .

F O R C E : I wi I I r ecomm end the introduction of
"temporary  act™ Te g T s T a t i o n  to create an interim Task Force in 
1989 .

The task force w o u l d  be charged w i t h  looking at ways of implement­
ing the above concept. It woul d be the responsibility of the task 
force to deal w i t h  the specific q u e s t i o n s  of how to create a 
structure such as an alter n a t i v e  d i s p u t e  resolution system.

The task force w o u l d  be only as e f f e ctive  as the participants who 
compose its m e m b e r s h i p  and any legislation which is recommended 
w o u l d  be the result of consensus on the part of all members. This 
is w h y  it is important for industry, and the public and private 
sectors to be equi tably  and fully represented.

Jjyi52922I122_2f_2is P y i E _ R E S O L U I ^ O N _ L E G J_SLATmNj_ The findings 
of this interim task Torce, together w T t H  its recommendations, 
w ould result in permanent legislation wh ich would be introduced in 
1989. This legislation woul d e s t a b l i s h  in statute a formal mech- 
arism for resource development d i s p u t e  resolution.



A) C O N CEPT FOR FORMATION OF  P R O J E C T - S P E C I F I C  INDU STRY/PUBLIC
ADV IS O R Y  C ROUPS

O V E R V I E W

For each industrial project that is planned in Alaska, there would 
be formed an advisory g r o u p  composed of representatives from the 
in d u s t r y ( ies) involved; the local government entities and state 
and federal agencies affected; the universi ty and scientific c o m­
munities; tourism groups; environmental groups, and other affected 
par t i e s .

It is important to stress that this core qroup would exist from 
the time that the PROJECT  WAS FIRST ENVISIONED, through the siting 
and permitting processes, through construction, and into the 
project's operational phases. The advisory group would, there­
fore, be an ongoing and permanent w o r k i n g  group for the life of 
the project.

Each group  w o u l d  act in ah adv isory  capacity and not be technical 
in nature. However, a group wou_[d have the latitude to recommend 
the undertaking, by experts, o7 particular research, studies 
fact-finding w h i c h  would enhance the project's overall d e v e l o p­
ment.

FUNCTIONS O F  T H E  A D V I S O RY CROUPS

I: to provide an open forum for the exchange of information 
between the industry; affected and interested citizens groups; 
special interest groups, and the state and federal governments.

2: to provide a m e c h a n i s m  w h er eby industry may address the c o n­
cerns of interested groups and individuals on a factual basis 
BEFORE such concerns escalate into confrontation.

3: to encourage a trusting rel ationship between the public and 
industry. The advisory group w ou ld also help to short-circuit 
ind ustry-citizenry conflicts by p r o v id ing factual information on 
operational and regulatory compliance to all affected groups on a 
regu I ar bas i s .

4: to freely form task forces or subcommitte es to identify 
potential problems; gather information on the regulatory process 
for report to the core group, and investigate the need for 
research in environmental and soci o-economic areas.
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AREAS OF EFFECTIV E U T I L I Z A T I O N  OF ADVISORY CROUPS

1. Ma r i c u I t u r e : At this point, there are both proponents and 
opp onents oT I ntrod u c i n g  a finfish m a r i c u l t u r e  industry in Alaska. 
If an advisory gro up such as descri bed above had been formed 
before any legislation had been introduced, there might have been 
a more coo perative effort to reach a compromise rather than the 
p o l ariza tion which has occurred.

2. C h a se III Land D i s p o s a l s; The state has spent m a n y  thousands of 
dollars on this Issue which was ultimately  litigated through the 
court system. Again, an ad visory  group  representing all interests 
r y have been able to resolve the p r o b l e m  through consensus before 
it became confrontational.

3. C r e e n s Creek M i n ing Pro ject, Juneauj_ Greens Creek is a mining 
project w F T c E  Is taking place w ltEIn a national monument. While 
no formal advisory g roup was formed to mediat e di fferences between 
interested parties, a representative of the company spent a great 
deal of time and effort w o r ki ng with various groups and individ­
uals to discuss problems and concerns b e f o r e the project was 
started. The project's effort to share I n f o r m a t i o n  and invite 
input from various groups created an atmosphere of trust and open 
c ooper a t i o n  between the industry and the public.

4. The Hatcher Pass M a nagement P lan and A d v isory Croup:
The H a t c h e r  Pass advis ory g rou p was formed by the Mat-Su Borough 
to deal with the development of the Hatcher Pass area. The group 
consists of representatives of industry and state and local g o v e r­
nment, and invites input from various organizations such as the 
M i n e r s  and Trappers A s s o c i a t i o n  and recreation groups. The D e p a r t­
ment of Natural Resources prepared the Hatcher Pass managem ent 
plan in cooperation w i t h  the ad visory group. The advisory group 
continues to be active in the operational phases of the plan.

W H A T  HAS BEEN A C C O M P LISHED IN O THER STATES?

T here are several examples of project- speci fic dispute resolution 
systems and legislation which have been proposed or are currently 
in place (see attachments). Of these, the Arizona Groundwat er 
legislation and the W i s c o n s i n  Hazardous Wa ste Siting Legislation 
are landmarks of successful dispute resolution systems w hi ch were 
d e v e l o p e d  in coopera tion with ma ny diverse interests.

In both cases, the final outcome m a n d ated a certain process and 
resulted in strong legislation. Industry supported and agreed 
wit h the restrictions o utlined by the regulations and the legis­
lation w i t h s t o o d  court challenges.

I posed the following question  to G o rdon Meeks, of the National 
Council on State Legislatures; Gerald McCormick, of the M e d i a t i o n



Institute, in Seattle, and to former M o n t ana Speaker of the House, 
Dan Kemmis: "What do you believe is the primary reason for the 
success of the dispute resolution legislation w hich has been 
implemented in Wisco nsin and Ari zona?"

Without hesitation, all three individuals credited the p r o c e ss of 
dev elopin g the legislation as the key factor in the success of the 
legislation itself. All the individuals and groups who were 
d i r ec tly or indirectly involved in the projects were included in 
the negotiations and the dr afting phase of the legislation - a 
great deal of time was taken to see that all concerns were met.

However, while Arizona and W i s c o n s i n  have de velop ed legislation to 
deal with  specific environmental concerns, no state has e s t a b l i s h­
ed a m e c h a n i s m  for in stitutionalizing an i ndus t r i a I / env i ron.menta I 
dispute resolution system intended to cover all types of s i t u a­
tions and satisfy many diverse groups. A  great deal of interest 
has been generated to see what type of legislation Alask a intends 
to propose that would s p e cific ally d e velop this type of system.

Q U E S T IONS W HICH M A Y  BE POSED IN C O N S I D ERING THIS CO N C EPT

I. "Why do we need to create more advi sory groups? we already have 
advisory groups for major projects in the state."

The a dvisory groups which currently exist in Alaska do not meet 
the various criteria that need to be present for the industry- 
environmental advisory groups. Based on the evaluati on of what has 
been done in other states, the following criteria must be present 
if these groups are to be effective. A  successful disp ute resolu­
tion ad visory  group must be:

* project-spec i f i c ;

* equitably composed of a I I individuals/groups who are 
involved in the project, either d i r e c t l y  or indirectly;

* formed and established at the beginning stages of project —  
even p rior to the permitting process;

* ongoing and permanent;

* and actively involved with the m e d i a t i o n  and m i t i g a t i o n  of 
environmental and socio-eco nomic impacts.

The Senate A d v i s o r y  Council has prepared a report cat alo g i n g  the 
various advisory groups which exist w i thin State government. The 
responses from agencies indicate that while there m a y  be indust­
rial "advisory groups" in Alaska, they do not meet all of the 
above criteria. Often, groups are not created at the incipient 
stages of the project, or they are created for some specific and 
limited phase of development (e.g., s i t ing /permi tting  a dvisory 
groups which  work with Governmental Coordination).
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2. What industries wo uld be considered for the formation of such 
groups ?

The concept could be applicabl e to all industrial projects ( e.g., 
mining, timber, oil/gas, fishing and tourism).

3. H o w  w o u l d  dispute r esolution advisory groups relate to e x i s t­
ing structure s or mec ha n i s m s  established to facilitate indus­
trial development? W o u l d  they replace what we already have?

The concept of industria I/pub Iic advisory groups is not intended 
to replace other forums or institutional mechanisms. Rather, it 
would provide  additional ways to e ffectively deal with situations 
and solve problems and disputes which are bound to occur.

For example, the O f f ice of Governmental Coordi natio n has a viable* 
though complex, m e c h a n i s m  for s t a t e / f e d e r a ! / 1 oca I input with 
regard to the p erm ittin g process. To enhance representation in 
the industry/pubIic advisory group, a representative from the OGC 
would be included (at least for the portion of the project devoted 
to permitting) to provide input and inform the group of problems 
and areas w h i c h  might need m o r e  research or study.

4. W ou ld the g roup have any function w i t h  regard to the State's 
regulat ory powers?

No. The State has certain regulatory powers which are mandated. 
The concept of these advisory groups is in no way intended to 
dilute, weaken, or interfere w i t h  these mandates.

C O N C E RNS A B O U T  ST R U C T U R E A N D IMPLEMENTAT I O N  OF A D V I S ORY G R O UPS

As I a ppro a c h e d  different individuals, agencies and organizations 
about the concept of dispute resolution advisory groups, some very 
specific que stions  were  asked about how such groups would be 
created and utilized. For example:

1. Who w o u l d  decide what projects should have dispute resolution 
groups?

2. W o u l d  the advisory groups be mand a t e d  or would they be 
opt i ona I ?

3. Where w o u l d  this concept "fit" into our present state 
structure? Do we need a specific O f fice of Dispute Resolution 
to facilitate the formation of such groups?

4. What project size/scope w o u l d  trigger the need for such a 
group?

5. What role would  a media tor/negotia tor play in such a 
process ?



7

6. What w o u l d  be the cost and who would bear it?

7. What w o u l d  be the situation for those p r o j ects which are
already ongoing. Woul d the concept of a project-speci fic 
advisory g r o u p  be applicable for such endeavors?

All of these q u e s tio ns are e x t r e mely important and serve to
accentuate the c ompl exity  of the issues and the need for time and 
input from m a n y  different sources. The p r i m a r y  res ponsibility of 
the Dispute R e s o l u t i o n  Task Force would be to address these types 
of concerns and determine, by consensus, the most reasonable and 
effective m e t h o d s  for resolution.
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Dur ing the First Session of the 16th Alaska Legislature, 
legislation will be introduced to establish an interim 
e n v i r o n m e n t a I / industrI a I dispute resolution task force.

The task force would be composed of representatives of many 
d i v erse groups and interests. The following are some, though 
not neces sarily  all of the groups which w o uld have m e m b e r s h i p  
on the task force: timber, mining, oil/gas, fishing, tourism,
environmental, local government entities, native groups, state 
agencies, federal agencies, legislative delegations.

I A S K _ F O R C E _ C O A L S

The ultimate goal of the Task Force would be to develop 
legislation along the lines of the i n d u stry/pub I ic advisory 
group concept wh ich has been outlined previously. This 
legislation will be introduced at the beginning of the First 
Session, Sixteenth A la ska State Legislature, 1989.

However, I also see the poss ib i l i t y  that a different concept 
for institutionalizing a dispute resolution system might 
emerge as the result of the task force work. I think it 
important to keep the forum as flexible as possible; whatever 
emerges will be based on a great deal of time, effort, and 
consensus, and will be tailored to meet Ala ska's  needs.

B) CREATI ON OF AN I NTERI M TASK FORCE

OVERVIEW

FORCE

M y  decision to recommend the creation of a task force to
d e v e l o p  the legislation was based on the following:

1. the development of a dispute resolution system in statute 
takes time - time for the legislation to evolve and to 
"educate" those who will have good reason to be a p p r e h e n­
sive about it; it takes time to resolve specific questions 
of implementation, some of which I have already, outlined.

2. The experiences of other states have demons t r a t e d  that the 
process of d evelo ping the legislation is as important if 
not more important than the legislation itself. The task 
force will put the concept "on the table" and will set the 
stage for the specific work which will su bsequently occur.

Legislation establ ishin g a dispute resolution system must 
be d eveloped by the individuals and representatives of 
groups who will be using the legislation. It requires 
consensus of all the "stake makers". If certain interests 
are inadequately represented or not represented at all, 
the legislation is doomed to failure.
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It q u i c k l y  became apparent that a pproaching each group/ 
interest one at a time was inefficient and I felt that 
bringing the d i v erse interests together to really 
b r a i n s t o r m  and deal w'th the issues w ould be m u c h  more 
produc t i v e .

3. The task of cr eating  a m e c h a n i s m  which w o u l d  be relevant 
for all industrial projects requires a very fine balance 
between structure and flexibility and will take time and 
e n e r g y .

4. Ch oosing to create the task force wi th legislation (rather 
than just ap point ing one) provides for input from man y 
sources, as a part of the commit tee process. This will 
"formalize" the existence of the task force. The ultimate 
legislation will then, hopefully, have the formal approval 
of the Legislature, the A d minist ratio n, and the public and 
private sectors.

C) INTRODUCTION O F  E N V I R O N M E N T / I N D U S T R Y  DIS PUTE RESOLUTI ON
L EGISL A T I O N

The third and final step will be the introduction of dispute 
resolution legislation during the first session of the 
Sixtee nth Alaska State Legislature.

The legislation itself wiII have been de velope d by the Task 
Force and will thus incoporate its recommendations. Because 
the process of d e v e l o p i n g  the legislation will have been the 
result of consensus and n egoti a t i o n  among many  diverse 
interests, the legislation will, hopefully, have the support 
of those groups who will u l t i m a t e l y  be d i r ec tly and indirectly 
affected by it.

S U M M A R Y

In conclusion, it is my hope that with this b r i efing paper, 
the reader will be "sparked," as I have been, by the idea of 
introducing industria I/environmentaI dispute resolution 
I eg i sI a t i o n .

Giv en the economic environ ment in Alaska and the State's 
encouragement of private  enterprise, ! believe that such 
legislation is a pprop riate and well-timed.

As I have indicated t several points, it is of the utmost 
importance that all the various groups and interests which
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would be impacted by such a dispute resolution system be 
directl y involved in the development and implementation of 
such a concept. With this in mind, I hope that the readers of 
this briefing paper will snare their tnoughts and concerns 
with m e .

INITIAL CONTACTS WHICH HAVE BEEN M A D E  R E G A R DING THIS C O N C E P T
A K D ~ T n iT F R 0 F 0 5E B TE G T 5tATT(3F IT------------------------------------------------------------------------

Staff has met with representatives of the Office of G o v e r n­
mental Coordination, the Departments of Environmental C o n s e r­
vation, Natural R

esources, Fish and Game, and the O f f i c e  of 
the A t t o r n e y  General. The reception was very positive.

Cordon Mee ks of the National Council on State Legislatures has 
been contacted. He expressed enth u s i a s m  for the concept and 
has provi ded a wealth of material on what has happened in 
other states. He has also indicated that funds may be a v a i l­
able to provide technical assistance to the task force.

G e r r y  McCormick, Med iation Institute, Seattle. His firm has 
w o r k e d  previously in Alaska and he is very familiar with the 
type of legislation we are considering. His institute has 
provided some of the enclosed material.

The Resource Development Council has been consulted prior to 
me e t i n g  with industry.

Copies of the briefing paper wi l l  be sent to environmental 
groups, local government entities and other special interest 
groups with a request for their input.

Dan Kemmis, Former Speaker of the House of R e p r e sen tative s for 
the State of Montana was involved in this type of legislation 
and is presently working with Northern Lights C onsu lting  
Services. Much of the work they are doing is in the area of 
e n v i r o n m e n t a I / industria I dispute resolution.


