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Senate
MEMORANDUM

DATE: February 15, 1989

TO : Members of the Senate Soecial Committee on
Banking and Economic Development

FROM: Senator Patrick Rodey, Chair

Senate Bill 149 amends AS 09.25.010 (a) to add a requirement that
commercial loan commitments more than $100,000 must be in writing to

be enforceable.

This is based on a 1988 California law and would help avoid potential
disputes between parties to a commercial loan transaction. The bill was
endorsed by the California Bankers Association and represents a
compromise between the bankers and the trial lawyers associations.

It is interesting to note that AS 45.02.201 (a) states "Except as
otherwise provided in this section a contract for the sale of goods,
including the sale or transfer of a boat or vessel, for the price of
$500 or more is not enforceable by action or defense unless there is a
writing sufficient to indicate that a contract for sale has been made

between the parties...".

Surely if a sale of goods of $500 or more requires a written agreement
to be enforceable, it seems reasonable to extend protection to parties

who enter into a commercial loan agreement over $100,000 by requiring
that the agreement be in writing as well.



19%9 E%TIEL%FTNEA%SION PBdlétl\éEiRDsAl\ggé __2852114/989
FISCAL NOTE

REQUEST:

Revision Date: Agency Attested; Commerce & Econ, Deyv,

Title: Relating to contracts to lend RR(I. Banking, Securities TToriT
money or grant or extend credit

Sponsor: Kodey Components

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FT 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL J 0 0 0 0 0 0
REVENUE 1 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL (0] . 0 @ .o 0 n

POSITIONS:

FULL-TIME o8 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Preparedby: Willis F. Kirkpatrick. Director Phone : 5 71
Division: Banking, Securities & Corp. Datc:
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Agency: Department of Commerce & Economic Development.

Distribution (by preparer):
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Requestor
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSTS_

COPAATMINT wwA”rBanking, Securltie gpu. NUWA sfonroa

Commerce . Econ. Dev. and Corporations SB 149 Rodev
show M'S of mu

Relating to contracts to lend money or grant or extend credit
CWPARTMEXT SOArnO* .

Neutral

rek HMaa I'l e oati

Wiillis F. Kirkpatrick

Jojmm ifiMiciwwcw armx OOMtmUMT OTOURIMALY KTW IT MU.

None known None known
OA<MMZAT)ONM. MMOftT FOR MU. ORttAMOAtIONM. ORRMTDON TO MLL

None known— R — -None known - - e — -
«OM..KSRACT; JS'SMNt S3 BMW,MOtfrATTASW)

IWWWMItMMUTIiyIWtKT

Events leading up'to this bill are notTriown.

The intent appears to provide that certain advances of credit are unenforceable unless made

in writing. n

utaum or mujpromram Mnrrre

A new subsection 13 is added to AS 09.25.010. Statute of frauds which provides that a
loan over $100,000 is unenforceable if not personal and made by a person who is engaged in

the business of lending.

This bill has no effect on the division's programs.

AMENOMCNTS PMWOHO

None

3266D-2/020889%a nii—mnrrt Airnnn mareenm ntnrmw rn— Mns rm mm u mx
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MEMORANDUM February 16, 1989
SUBJECT: Sectional analysis of SB 149
(Work Order No. 6-0552A)
TO: Senator Pat Rodey
FROM: Theresa L. BannisterS$S

Legislative Counsel

You have requested a sectional analysis of the above de—
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1. States that agreements to make certain loans or
to grant or extend credit in certain situations are unen—
forceable unless the agreements or some notes or memoranda
of them are written and signed by the party to be charged or
by the party"s agent. Does not apply if the loan or grant
or extension of credit is primarily for personal, family, or
household purposes. Applies if the person who agrees to
loan or grant or extend the credit is in the business of
lending or arranging for the lending of money or the grant—
ing or extension of credit. Applies to amounts over
$100,000.

Section 2. Applies the bill to an agreement entered into on
or after January 1, 1990.

TB :kb
wkk2/015



Dear Represantative:

The Kansas Bankers Association s regoectfully requesting thet the House Commercial and
Finencial Instatutaias Committee recansider their actaon of Thursday, March 17, on SB 535
since nearly halfthe comirttee was unablle 1o attend tie hearing and participate nthe \ote.
This Issle svery Important our Indbstry and we believe tdeserves the attentian and actian
of tre Tll comittee.

The intentof tre 4l sto elimirate the problem of frivolaus and unjustafied counter clains
being filadby debtors claiming tret aal aadirt commitments existed beyond those stated nthe
written seauriity agreement. This has become a common practice far debtors inforeclosure and
bankruptcy sittatias and only senves todelay the lecal process and areate sizesble lecal
expendrtures forbanks (see the attached exanple) . This has the bottom e effect of protectang
the bad customer at the exponse of the good custamer since the bark™s goerating costSare

increased.

The il requires thet aediit agreements must comain'‘a dear, conspicuous and printsd
notaceg” 1o the debtor that such agreements must be nwtang to be enforcegble by tr.9 debtor n
aurt. This should certainly be sufficnt.rotitication 1o the delotor of his or her nigits o take
lecpl actionon Lo agreement. This conocept of aral agreements not being enforcesble by tre
debtor has goplied o raal estate transactias nKansas farmany years.

There was some concem by comrmittee members that the kil goplies o al aaditors rather
then just to finadal rsttuaos. We have, therefore, drafted an amendment which wouid
restrict the provisiaons of the act to firandai irstituiacsonly and we are quite willirg to abide
by the committee™s dedsion on thisnatter.

Your recasideration and support of SB 535 would be greatly gopreciated. We beliee ks
an im ortant step nsoiving tre incressing ptoblems of lender TEality.

Sincerely,

James S. Maag
Director of Research

Office£f.E§ecutiyg Vi.ce Presidgnt + 1500 Me66:d1(j’aRts_National«%liiladirlg.



The intentofSB 535 s loelimirate the problem of frmvollas and unjustafied counter claims
being filed by debtors claiming tretoral aedit commitiments existad beyond those slated nthe
wrTtten ssaurity agreement. This has become a common practice far debtor attormeys n
foreclosure and bankruptcy sittatias and tonly senves tocellay the leal process and areate
sizesble leal expenditures farbanks.  This has the bottom lire effect of protectarg the bad
custoner at the expense of the good customer since the bank™s gperating aosts are uttnately
increased no matter what the outcome of the lanaurt B Such lanaurts have also made &more and
more diffsciit for rural banks to fird people willirg to senve as bank directors due totte
steedily increasing number of lender Tenlity sats.

The 4l s raally an extension of the Statute of Frauds (KSA 33-101 et seq)which has
existad nKansas since early statehood and gplies 1 real estate trasactias. Thiswould
sinply expand that concept o goply to other types of aadit agreements made by firacial
sttaos. A debtorwould dill have an enforoegble action iithey could prove 1o the court thet
a firacial rstatutaon had established a certain lending patterm based on paest aral comirtments.

The [l requires that aedit agreements must cotain “'a diear, conspicuous and printed
noce” 1o the debtor that such agreements must be mwrtarng to be enforoegble by the debtor n
aurt. This should certainly be sufficient rorficaiaon 1 the debtor of his or her ngis o take
lecpl action on the agreement. A debtor woulld be aware tret ifthe firacial rstitutanwes, N

fat, making an aral conmitment the debtor should request thaet the aadit agreement be altered
lo inclucke such cormitments.

There was some concem by comittee members that tre dll gplies lo dl aeditors rather
then just to firarcial rstataas. The comirtee decision 1o restrict the Al © firacial rsti—
tutdas only sacoegptable to e KBA, the Kansas League of Savings Irstitutias and the Kansas
Oredrt Union League.

The [@llwas recommended unanimously by the Senate Judiciary Committee and passed the
Senate 39-0.



The KANSAS BANKERS ASSOCIATION

A Rull Strvic* Banking Ataoclallon

March 28,1988

TO: All Kansas Banks
FROM: JimMaag
RE: SB 535 -Lender Liability

On tre back of tusmemo sa copy of the latest\ersion of SB 535 which isone of the most
Inportant pieces of lender Ienllity legislation to be considered n recentyears. The [l has
already passed the Kansas Senate by a vote of 39-0 and has been recommended farpassage by the
House Committee on Commercial and Firercial Irstitutias after being amended. The full
House is expected to debate and vote on SB 535 later this week so banker contact
with your state representative as soon as possible is essential.

The [l shkesically an extension of tre exastarg Statute of Frauds and would goply o dll
addit agreements entered into by firacial rstitutaos. Under tre provisias of tre at, a
debtorwould not have an erforoegble actian on a aedit agreement unless the agreement N
wrting and issigred by the party tobe darged. The intat isdoviously o elimirate the rilirg
problem of frivolas counterclaims by deotors that aal agreements existed on prioraedit
agreements. As you are minfully anare, thishas become a common tactac to create confusion and
delay ntre legal process and ssextremely time—consuming and asstly tha bank.  Other states
are also recognizing this problem and enecting such legislation. This [@ll, nfat, sbased on tre
aurratt Minnesota law.

tsalso important to emphasize tyour Representative that the Increesing number of lender
Ieality actios smaking more and more diffieit to fird people who arewilligto sene as
bank directors.  Hyefully, legislation such as SB 535 would restore some balance nthe area of
leder Ieality. As you can see, the il does provide fara "dear, conspicuous and printd
rnotacs* to the debotor so there coulld be no misunderstanding as o treir mgis’.

Attached to this memo are the Statehouse phone numbers for all House
members. Please contact your Representative as soon as possible and urge their
support of SS.#25. Thank you for you help!!

Office of Executive Vice President ¢ 1500 Merchan IsNotional Building
CinHtH nnH Inrl/cnn Tnrvsl/in I/nnene AAALY AL



SENATE BILL No. 535

AN ACT iiMai-riMiiu credit .ivireeinenls of linani'ial institutions; relatiuu lo
debtor's or creditor's right to action thereon and torm thereof; requiring notice
to debtor.

lie it enacted by the Legislature of the Stutc of Kansas:

Section 1. As used in this act:

(a) "Credit agreement” means an agreement by a linancial
institution to lend or delay repayment of money, goods or things
in action, lo otherwise extend credit or to make any other Lilian-
cial accommodation;

(b) “creditor” means a financial institution which extends
credit or extends a financial accommodation under a credit
agreement with a debtor;

(c) “debtor" means a person who obtains,credit or receives a
financial accommodation under a credit agreement with a finan-
cial institution; and

(cl) “financial institution” means a bank, savings and loan
association, savings bank or credit union.

Sec. 2. (a) A debtor nracreditor may not maintain an action
on a credit agreement unless the agreement is in writing and is
signed by the creditor and the debtor.

(b) AIll credit agreements shall contain a clear, conspicuous
and printed notice to the debtor that states that the written
agreement is a final expression of the agreement between the
creditor and debtor and such written agreement may not be
contradicted by evidence of any prior oral agreement or of a
contemporaneous oral agreement between the creditor and
debtor. A written credit agreement shall contain- a sufficient
spaco for the placement of nonstandard terms, including the
reduction to writing of a previous oral agreement and an affir-
mation, signed or initialed by the debtor and the creditor, that no
unwritten oral agreement between the parties exists.

Sec. 3. This act shall take effect and be in force from and
alter Junua.y 1, 1989, and its publication in. the statute book.

| hereby certify that the above Bill origi-
nated in the Senate, and passed that body.

Senate adopted Confer-
ence Committee report

President of llte Senate.

Secretary of the Senate.

Passed the House
as amended..

Housf adopted Confer-
ence Committee reDort



© California Bankers Association

October 19, 1988

TO: All Interested Parties

FROM: L. D. KURMEL ~ L. )
Vice President and Director/State Government Relations

SUBJECT: LENDER LIABILITY

In response to your request for information regarding the lenaer
liability legislation enacted in California, | have enclosed
copies of the following materials:

1. SB 2789 (Maddy), Chapter 1096, Statutes of 1988
2. Bill analysis by the Assembly Judiciary Coi-mittee.

3. CBA"s letter to the Governor requesting his signature on the
bill

Please note that the language found in Civil Code Section
1624(g), which defines any lending contract secured solely by 1-4
residential property as a consumer loan, will be amended out of
the law in 1989. That language is the result of a last minute
amendment forced on CBA by the California Association of
Realtors. Upon reflection, the Realtors now agree with CBA"s
initial assertion that non-commercial real estate transactions,
residential 1-4, are adequately protected by the exclusion of
loans for personal, family, or household purposes.

If you have any questions regarding this legislation, please call
either R. Blair Reynolds (CBA General Counsel) at 415/433-1894 oc
me at 916/441-7377. Minnesota has already enacted similar
legislation.

LDK:mb
Enclosures

U27 Eleventh Street, Suite 706, Sacramento, California 96814-3871 (916) 441-7377
MAINCFFICE. es0cAifamiaStt. Sum 1L Sn Frarciuy. Gillifoma9417jB 1415331504
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CalifomiaBankers Association

TUlukio 1300

June 6, 1988

The Honorable Patrick Johnston

Chair, Assembly Finance and Insurance
Committee

State Capitol, Room 4112

Sacramento, California 95814

RE: SENATE BILL 2789 (MADDY) - STATUTE OF FRAUDS
Dear Assemblyman Johnston:

The California Bankers Association respectfully urges your
"AYE"™ vote on S3 2789.

This bill, which passed the Senate without a dissenting
vote, simply adds a requirement to the statute of frauds that a
commitment to loan more than $25,000 must be 1in writing. We
estimate that over half of the disputes between commercial
lenders and borrowers involve an alleged oral commitment tn
extend credit. This bill will allow the utterly unfounded claim
to be weeded out, without prejudicing bona file claims.

California law already requires a writing whenever a sale of
goods exceeds $500. We believe that a $25,000 loan commitment is
at least as deserving of protection as a commitment for a $500
refrigerator.

Please note that the recent amendment deleted the more
controversial section of the bill modifying the parol evidence

rule.
When SB 2789 is heard before you, we urge your "AYE"
vote.
Respectfully,
STANLEY WIEG r
Senior Legislative Counsel
SMW:mo

cc: All Members, Assembly Finance and Insurance
Committee
Will Brown, Consultant, Assembly Finance and
Insurance Committee

1127 Eleventh Street, Suite 706, Sacramento, California 95814-3871 (916) 441-7377
SIS OFFICE: 6R0GAfamiaStt. Sun 1L Sen Frmeui. Gifmiag4108 UIJ4331804



Date of Hearing: August 3, 1938 SB 2789

ASSEMBLY COMMITTEE ON JUDICIARY
ELIHU M. HARRIS, Chairman

SB 2789 (Maddy) - As Amended: May 11, 1988
(Analysis reflects amendments
to be offered in Committee)

PRIOR ACTION
Sen. Com. on JUD. 7-0 Sen. Floor 34-0

SUBJECT: This bill provides that a contract to loan money or extend credit for
a commercial purpose in an amount greater than $100,00U is invalid unless it is
in writing if it is made by a person engaged in the business of lending or
er.ending credit.

DIGEST
Existing law:

1) Provides that all contracts may be oral, except such as are especially
required by statute to be in writing.

2) Lists six classes of agreements which are invalid unless they, or some
note or memorandum thereof, are in writing and subscribed by the party to
be charged or the party's agent. (See Comment 1)

This bill:

1) Adds to the list of contracts which are invalid unless they are in writing
a contract to loan money or to extend credit, in an amount greater than
$100,000, Not primarily for personal family or household purposes, made by
a person engaged in the business of lending or arranging for the lending
of money or extending credit.

2) States legislative intent that: (a) the bill's provisions shall only
apply prospectively to any claim or cause of action arising on or after

January 1, 1989, and not otherwise affect any statutory or common law
rights in a civil action and (b) all statute of frauds defenses shall be

applicable.
FISCAL EFFECT

None

- continued -
SB 2789



SB 2789
Page 2

COMVENTS

1) Under existing statute, the following types of contracts are invalid
unless they are in writing:

a) An agreement that by its terms is not to be performed within a year
from the making thereof.

b) A special rromise to answer for the debt, default, or miscarriage of
another, except in the cases provided for in Section 2794.

c) An agreement for the leasing for a longer period than one year, or for
the sale of real property, or of an interest therein; such an
agreement, if made by an agent of the party sought to be charged, is
invalid, unless the authority of the agent is in writing, subscribed
by the party sought to be charged.

d) An agreement authorizing or employing an agent, broker, or any other
pers™ to purchase or sell real estate, or to lease real estate for a
longer period than one year, or to procure, introduce, or find a
purchaser or seller of real estate or a lessee or lessor of real
estate where the lease is for a longer period than one year, for
compensation or a commission.

e) An agreement which by its terms is not to be performed during the
lifetime of the promisor.

f) An agreement by a purchaser of real property to pay an indebtedness
secured by a mortgage or deed of trust upon the nroperty purchased,
unless assumption of the indebtedness by the purchaser is specifically
provided for in the conveyance of the property.

2) The California Bankers association (CBA) is the source of this bill.
According to CBA, "over half of the disputes between commercial lenders
and bo> rowers involve an alleged oral commitment to extend credit. This

bill (by requiring that a commitment to loan more than $25,000 must be in
writing) will allow the utterly unfounded claim to be weeded out., without
prejudicing bona fide claims." CBA points out that existing law already

requires a writing whenever a sale of goods exceeds $500 and states its'
ief that "a $25,000 loan commitment is at least as deserving of
piotection as a commitment for a $500 refrigerator."

Support Opposition

Association for California Unknown
Tort Reform

Security Pacific Bank

Wells Fargo Bank

R. LeBov SB 2789
445-4550 Page 2
ajud
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CalifomiaBankers Association
September 6, 1988

The Honorable George Deukmejian
Governor

State Capitol

Sacramento, California 95814

RE: SENATE BILL 2789 (MADDY) -- STATUTE OF eRAUDS
Dear Governor Deukmejian;

The California Bankers Association respectfully urges you to
sign S3 2789.

This bill, as amended, adds a requirement to the statute of
frauds so that a commitment to loan more than $10G6,000 for
commercial purposes must bein writing. A significant portion of
lender/customer disputes have involved a misunderstanding over
alleged oral commitments to make a loan. This bill addresses
that problem area.

California law already requires a "writing"” whenever a sale
of goods exceeds $500. We believe that a $100,000 Iloan
commitment is at least as deserving of protection as a commitment
to sell a $600 refrigerator. .

SB 2789 was unopposed in the Legislature. During the summer
recess we met with the California Trial Lawyers Association and
the California Association of Realtors. Amendments to the bill
were crafted to meet their concerns. In essence the amendments
made three changes. First, the threshold monetary amount of the
bill is raised from $25,000 to $100,000. This amount, coupled
with an exclusion of the standard definition of a consumer loan,
will limit the statutes application to substantial commercial
loan agreements. Second, the legislative intent section makes it
clear that existing exceptions to the statute, such as promissory
estoppel or fraud, will be equally applicable to the new
material. Finally, the bill makes it clear that ordinary
residential property financing is a consumer transaction.

SB 2789 will avoid potential disputes and improve the
understanding of all parties to a commercial loan transaction.
Again, we respectfully urge 3 * ure.

y / DI KURMEL
Vice "Rresident/Director
State Government Relations

SMW:mo

1127Eleventh Street, Suite 706, Sacramento, California 95814-3871 (916) 441-7377
MA IM OFFICE: SSOCalif=* Stk Sniu 1001 SenFmaia. CalluonU 94108 (413433154



MR, SPEAKER AND MEMBERS —

SB 2789 ADDS A SUBSECTION TO THE STATUTE OF FRAUDS GOVERNING; LOAN

COMMITMENTS.

THE BILL REPRESENTS A COMPROMISE BETWEEN THE BANKERS AND TRIAL

LAWYERS ASSOCIATIONS. ESSENTIALLY, THE BILL SAYS THAT COMMERCIAL

LOAN COMMITMENTS OVER $100,000 MUST BE IN WRITING TO BE

ENFORCEABLE.

THE BILL HAS NOT HAD A "NO" VOTE SO FAR. IT WAS RECOMMENDED FOR

CONSENT BY THE JUDICIARY COMMITTEE BUT PULLED OFF THE CONSENT

CALENDAR FOR DOUBLEJOINING AMENDMENTS AND SOME INTENT LANGUAGE.

THE BILL IS UNOPPOSED, AND SUPPORTED BY THE CALIFORNIA BANKERS

ASSOCIATION AND THE CALIFORNIA LEAGUE OF SAVINGS INSTITUTIONS.

I ASK FOR YOUR "AYE" VOTE,
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California Banks May Find Haven

In aLaw Curbing

jghard B. Schmitt
iocWallStreetJournal

For much of the 1980s, the banking In—
dustry InCalifornia lias been the defendant
of choice in many lawsuits.

Now, thanks toa major industry lobby—
ing push, -hat may be about to change.

Beginning Jan. 1, a new, industry-spon—
sored law will give banks a major defense
in fighting lawsuits by unhappy business
customers. In a nutshell, the law will pre—
vent customers from suing lenders for cut—
ting off credit or refusing to extend new
loans unless there is an actual written
promise to keep lending. Many recent
judgments against banks have been based
on allegations that they b: oke oral prom—
ises or assurances, and so the new law
could undercut a recently important theory
of liability. -

To the banks, the change iswelcome re—
lief. They have frequently alleged that
many recent verdicts against them have
had more to io with sympathetic local ju—
ries than a hard reading of the facts. With
no “vritten documentation, "itwas getting
to be a situation where whoever appeared
better on the witness stand””would win,
says Blair Reynolds, general counsel of the
California Bankers Association. In small
towns, where many such suits were heard,
many big-city bankers found that an uphill

ClilFor customers, critics say, itisanother
reason to be wary of the increasingly ag—
gressive marketing tactics of banks every—

Overseas Units of U.S.

To Folldw”~Qivil Righ

ianna Soli
he W allStreeTnLournal

A federal appeals court inNew Orlean:
has rulefk*that U.S. companies, in thlr
overseas operations, don Thave to cpfnp
with U.S. civihijghts laws barring,discrim-
ination.

The case was b>qughl by Ail Boureslan,
an ex-engineer for thaAraoian American
Oil Co., the world"s latest crude oil-pro—
ducing company. Mp/BouT”~slan, a Leba—
non native who naturalised U.S. citi—
zen. said he vrasRhe victim of mssupervi-
sor®s "campaign of harassment," which al
legedly tpox the form of racial, rel
ard ethnic slurs and ended with
BouM&an 3 firing in June 1984 af]
years with Aramco. /

/£ Ina 2-to-1 ruling, the Fifth Circuit Court
of Appeals said it couldn*t*fiifd any indica—
tion in the Civil Righls”Cct of 1964 or in
its legislative history that Congress had
meant"to extend civil rights protections to
omninvpd abroad. The ap-

shC
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Suits on Lending

where, especially when such promises
aren"t reduced to writing.

"These guys are out fighting with each
other to sell money, and they are really
pitching customers. But by the time the
documents come around, they don Tneces—
sarily look like the oral agreements," said
Barry Cappelio. a Santa Barbara, Calif.,
attorney who has represented many bank
borrowers in such cases. Under such cir—
cumstances, he says, focusing just on writ—
ten documents could "give banks another
arrow In their quiver to use against bor—
rowers."

Certainly, no one expects such suits to
disappear. Indeed, exceptions to the writ-
ten-contract rule will be made in several
cases, including that of alleged fraud. And
disgruntled borrowers will still be able to
use other legal theories, including breach

of fiduciary duty.
Some lawyers said lenders themselves

may have to alter some of their practices.
So-called term sheets, inwhich banks out—
line possible extensions of credit, may
have to be modified to include express dis—
claimers that no formal commitment is in—

LAW

Tobacco Companies Agree

To Warnings in California

Hl « vavi sereet JounHtiAioff Ucptirier

I1X)S"/wGlvfcfi5-MjijonToliacco com-
panie~-dtWe agreed (6 tWconsumer-
heaitfi warnings on cfgarsfplpe tobacco
and certain other nwr-clgarctto tobacco
products sglifvjn dk|)fofiiia In order to
settle a rcfcenula”suil-by the state 3 at—
torney gpneran .fl/smirce close to the
lawsulJ/salSA Y 1f if

The settfyWnl, .which is expected to
be announcecj twifsmdrning, isrelated lo
charges filed",S6nt\ 30 by California At-
torneyGene/ruWohn Van de Kamp, al—
leging that /ob&oVnotmfacturers and
retailers had"Ailodyocftmply with a
stiff new tinviromnertffll law. The
attorney general s mfice"confirmed that
a settleryeiol Jiad \ &en\ reached.

ThE£Sjafcrpourt®lawsuit alleged a fall-
ueto posCadequatie-wftfVingq about the
level oiJJjrcinogen®Jn-cWr s, pipe to—
bacco and loose~fooacco used for roll-
your-owLelgarettes. fhe notion was the
first majdr_enforcem6nteffbrt under a
recent Voter- Initiativr that requires
"clear ?nd reasonable Vkming" about
products that the state ha$!found to con-
.tain carcinogens above certain lewels.

tended, said Michael Traynor, a partner ft*larger, more sophisticated borrowers, but

with Cooley Godward Castro Huddleson &
Tatum, a San Francisco firm that repre—
sents several banks.

Mr. Traynor said the new Jaw would
add “tlarity ™and "reliability"” to the lend—
ing process and thereby aide both cus—
tomers and their banks. He says he doubts

Jiat it would create many problems for/
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UnUed States™ from the law 3 protections,
jirfplied that U.S. citizens should have
those discrimination protections or the
alien exemption has no purpose. However,

the majority held that tl)eyweren*t per—

suaded by Mr. Bouresjafrs argument and
ngted that the purppse of the alien exemp-
tiorNwas to extepa civil rights protections
to aliens empl6yed within the U.S.

“The rojiglous and social customs prac—

ticed tunfamtcountries are wholly at odds
with,those of this country,” wTote federal
Jjidge W. EugenXpavis in the majority
/mruling. "Requiring African employers to
comply with Title VIl roTthe Civil Rights
Act] in such a country cbhgld well leave
American corporations the difficult choice
either refusing to employ UnKed States

citXns in the country or discontinuing
business."
Further, the judge wrote that argu

ments in a friend-of-tlie-court brief by the
U.S. Equal Employment Opportunities

Commission f;ll "fkar s R} of fUaﬁEH/ -‘fﬁf)

added tint "different dynamics might be
working" in the case of smaller loans. The
measure applies to commercial loans in
excess of $200,000 only. <

Others indicated that the measure
would benefit banks the mosL

"It will be of great help to lenders,"
said William Burke, a partner with Shear—
man & Sterling in Los Angeles, who has
written extensively on so-called lender-lia-
bility issues. "The bigger verdicts all
around the country have come out of al—
leged loan commitments," frequently oral
ones.

For better or for worse. California has
been a leader in such lender-iiabiiity litiga—
tion in recent years. Some of the most no—
table Judgments, against the likes of Bank-
America Corp. and Wells Fargo & Co.,
were won by farmers, who found them—
selves in a credit crunch after the Califor—
nia farm economy collapsed in the late
1970s and early 1980s.

Despite the law 3 Jan. 1 effective date,
some attorneys and bankers said there is
some question about whether existing rela—
tionships that sour in the future wroould be
covered. Some lawyers said banks are
bound to seek such coverage. Mr. Traynor,
however, says, "I think it will take a cre—
ative and persuasive argument toconvince
a court that the rule ought to apply to
transactions it does not govern.””
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Testimony presented on Friday/ February 17, 1989, regarding
Senate Bill No. 149, an Act entitled, "An Act relating to
contracts to lend money or grant or extend credit."”

Given By: Robert P. Gray
Legislative Committee Chairman
Alaska Bankers Association

and
President of National Bank
of Alaska
In Support Of: Senate Bill No. 149

Unanimous position in support of SB 149
in its present form.

This legislation 1is modelled after legislation that passed the
California Assembly 1last year and similar legislation has
passed in Kansas and Minnesota.

The purpose of the legislation is to minimize misunderstandings
between borrowers and lenders. This legislation does that in
requiring loan agreements for business purposes, above $100,000
to be in writing.

The borrower benefits from having a clear understanding with
the lender.

Our experience as bankers, Jleads us to the conclusion that
serious misunderstandings concerning business loans, often
resulting in mutually destructive litigation, occur by one or
other party relying on oral assumptions.

The real estate industry has operated on this basis for many
years.



This legislations does not address, nor takes away any rights
of consumers un”er existing regulations or laws such as Truth
in Lending, Real Estate Settlement Procedure Act, Fair Credit
Act, Community Reinvestment Act.

We urge passage of this legislation.

Thank you for allowing us to testify on this proposal and to
answer questions.





