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HB 75 ("An Act relating 
to constr u c t i o n  
contra ctor licensing 
requirements and 
exemptions; and providing 
for an ef fective date.")

During the House Labor and C ommerce m e eting last week, 
there were three questions co nce r n i n g  this bill. I have 
resear c h e d  the issues and my analysis follows.

1. SECTION ONE OF HB-75 IS CONSTITUTIONAL.

The first q u e s t i o n  that was asked was w h e t h e r  section 1 
of the bill was constitutional. AS 08.18.101 (1) (B) as w r i t t e n  
in the bill presents no problem, but since AS 08.18.101 (1) (A) 
distingui shes b e t w e e n  contract ors who have  insurance from 
companies who are a d m i t t e d  to do busin ess in Alaska, and 
contractors w h o  do not, this raises a q u e s t i o n  w h e t h e r  there 
might be an equal pr otec t i o n  issue under the 14th A m e n dment of 
the U.S. Constitution, or und er Art. I, §1 of the A l a s k a  
Constitution.

I do not find an u n c o n s t i t u t i o n a l  d i s c r i m i n a t o r y  effect
in HB-75.

Since there is no d i s c r i m i n a t i o n  b e t w e e n  residents and 
non-residents, I do not think that equal p r o t e c t i o n  is v i o l a t e d  
as far as contractors are concerned. The r e q u i r e m e n t  applies to 
both r e s ident and n o n - r e s i d e n t  co ntractors alike.

Ne i t h e r  is there d i s c r i m i n a t i o n  a g ainst insurance 
companies, since any company, r e s i d e n t  or non-resident, can 
become "admitted" to do bu siness in Alaska. Therefore, HB-75 is 
not r e q u i r i n g  the p u r c h a s e  of insurance f r o m  r e s ident insurance 
companies only. A l t h o u g h  the bill requires that the insurance 
company be a d m i tted to do business in Alaska, this is a fairly 
minimal, and legitimate, requirement.

If HB-75 r e q u ired that contractors p u r c h a s e  i nsurance 
from only resident companies, or if it r e q u i r e d  r e s i d e n c y  as a 
p r ere quisite to obtain a c o ntracto r's license, then there m i g h t  
be a v i o l a t i o n  of equal protection. Since HB-75 does not, there 
is no problem.

ayoo2
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Even if a court were to analyze this section under
equal protection, the section w o u l d  meet constituti onal muster. 
For purposes of clarification, I have included the following 
three-step analysis. S e e , A l a s k a  Pacific A s s u ran ce Co. v. 
B r o w n , , 687 P . 2d 264, 269 (Alaska 1984) (helpful exp lan a t i o n  of 
equal protecti on a nalysis in Alaska).

A. What is the weight of the c o n s t itutio nal interest 
impaired? D e p e nding on the primacy of the interest involved the 
state will have a lesser or g r e at er b ur den in justif ying its 
legislation.

The interests involved here are economic. Contractors 
m a y  have to pay more to get p r o p e r  coverage, and insurance
companies will have to be r e g i s t e r e d  in A l a s k a  to be "valid"
under the proposed licensing r e q u i r e m e n t  in HB-75. T h e s e  economic
concerns are not ve ry weighty. S e e , L y n d e n  Transport, Inc. v; 
State, 532 P . 2d 700, 707 (Alaska 1975) . Thus, there is a lesser 
bu r d e n  on the state in j u s t i f y i n g  the legislation. z  .

B. What purpose does the statut e serve? D e p e n d i n g  u p o n  the 
level of review, the state m a y  be r e q u i r e d  to show purposes w h i c h  
at the low end of the scale are simply "legi t i m a t e  ob jectives" 
all the w a y  to a " c o m p e l l i n g  state interest" at the u p p e r  end.

Since this is an economic  regulation, we h a v e  a lower level 
of review, and p r o b a b l y  all the state w i l l  have to meet is a 
"legitimate objective". Id. T h e r e  can be a n u m b e r  of reasons 
for the legislation, and since w e  are at a low level of r e v i e w  
the fact that w e  h a v e  one v a l i d  reason s h ou ld suffice.
Ai d i n g  injure d w o r k e r s  t h rou gh r e q u iring p r o p e r  workers
c o m p e n s a t i o n  cover age is a proper purpose.

C. What is the state's interest in the p artic u l a r  means 
e m p loyed to further its goals? The state's b u r d e n  differs in 
ac c o r d a n c e  w i t h  the d e t e r m i n a t i o n  of the level of scrutiny u nder 
"A", and goes f r o m  a " s u b s t a n t i a l  r e l a t i o n s h i p  b e t w e e n  the means 
and ends" to a m u c h  c l oser fit.

Here we have the lowest scrutiny, so the state w o u l d  
only have to s h o w  that there is a "subst a n t i a l  relation ship 
be t w e e n  the m e a n s  and the ends" of this statu t o r y  requirement. 
The fit does not have to be a b s o l u t e l y  perfect.

The main goal of H B-75 is to p r o v i d e  proper
c o m p e n s a t i o n  to injured workers. By r e q u i r i n g  a c o n t r a c t o r  to



Randall Burns, Director
Division of Occupational Licensing

F e b r u a r y  15, 1989
Pa g e  3

buy insurance from a company r e g i s t e r e d  to do business in Alaska 
we assure that we have a m e t h o d  to m o n i t o r  the type of coverage a 
contract or has. W i t h o u t  this type cf r equir e m e n t  the Department 
of Labor has not been able to e f f e c t i v e l y  enforce the state's
workers compen s a t i o n  laws because there is no w a y  to m o nitor who 
has proper coverage and who does not.

Under m y  initial analysis, s e c t i o n  one of the bill 
passes c o n s tituti onal muster. Key to this is the fact that any 
company can be "admitted to do busin ess" in Alaska, and that does 
not n e c e s s a r i l y  m e a n  that they have to be r e s ident corporations.

2. WE CAN E XEMPT SOLE PROPRI E T O R S  TO C L A R I F Y  T H A T  T HE L E G I S L A T I O N  
DOES NOT A P P L Y  TO THEM.

The second q u e s t i o n  was w h e t h e r  this legi sl a t i o n
a p plied to sole proprietors.

I do not think it does, but to be safe we can easilyr 
include a p r o v i s i o n  exe mpting sole p r o p r i e t o r s  (and partners). 
Since sole p roprietor s and partners can c u r r e n t l y  opt into the 
workers  c o m p e n s a t i o n  p r o g r a m  if an insurer w i l l  accept them, 
u nder AS 23.30.239, people who chose this o p t i o n  should r e m ain 
w i t h i n  the ambit of the bill. S e ction 2 of HB-75, dealing w i t h  
liability, w o u l d  still apply to sole proprietors.

I suggest r e - d r a f t i n g  the b i l l  to include a section "a"
after the words " INSURANCE REQUIR ED" at line 11, and then adding
a section "b" after line 27, to state:

(b) S e c t i o n  a (1) does n o t  apply to sole 
propri e t o r s  or partners who do not elect 
u n d e r  AS 23.30.239 to u t i l i z e  w o rke rs 
c o m p e n s a t i o n  coverage as an employee.

This w i l l  c l a r i f y  that sole p r o p r i e t o r s  (and partners) 
who are not in the w o r k e r s  c o m p e n s a t i o n  p r o g r a m  are not r e q u i r e d  
to prove that they have w o r k e r s  c o m p e n s a t i o n  coverage before 
being g r a n t e d  a contract or's license.

3. W E  C A N N O T  R E Q U I R E  F E D E R A L  C O N T R A C T O R S  TO HAVE STATE 
CONTRAC TOR'S LICENSES.

The final q u e s t i o n  was w h e t h e r  we can repeal AS 
08.18.161(7).

This section c u r r e n t l y  exempts contr a c t o r s  on federal 
projects from b e i n g  r e q u i r e d  to ob tain an A l a s k a n  contractor's 
l i c e n s e .
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A fter research I conclude that we cannot require that 
federal contractors obtain a state license.

As a sovereign, the U.S. government controls federal
territory, It also controls its own employees and has
j u r i s d i c t i o n  over them both. States have no j u risdict ion over
the g o v e r n m e n t  itself, or the governments' employees, unless 
there is a specific grant of authority from the U.S. government 
to the states.

A l t h o u g h  private contractors are not g overnment 
employees in the same sense as employees such as postal workers, 
u n d e r  10 U.S.C.A. § 2305, the federal g overnmen t has pre empted 
any state c on tracting license requireme nts that conflict wa.th its 
own requir e m e n t s  concerning private  federal contractors.

In Leslie Miller, Inc. v. A r k a n s a s , 352 U.S. 187
(1956); the U.S. Supreme Court faced the ixact q u e s t i o n  of 
w h e t h e r  state licensing requ ir e m e n t s  a p p lie d to fedd-ral 
contractors. The Court h e l d  that " S ubjecting a federal 
contr a c t o r  to the Arkansas  contract or license require ments w o u l d  
give the State's licensing b o a r d  a v i r t u a l  power of r e v i e w  over 
the federal d e t e r m i n a t i o n  of " r esponsibi lity" and w o u l d  thus 
frustrate the e x p r ess ed federal p o l i c y  of selecting the lowest 
r e s p o n s i b l e  bidder." M i l l e r  at 190.

The court a n a l y z e d  the federal deter mination of 
"r e s p o n s i b i l i t y "  as including contractors who w-^re economically 
sound, had experien ce an d were g e n e ral ly qualified. Arkansas' s 
licensi ng requi r e m e n t  was similar (as is Alaska's).

The court r elie d on J o h n s o n  v. M a r y l a n d , 254 U.S. 51, 
57 (1920), in reaching their conclusion, and noted that the
f ollowing r a t i onale was applicable:

It seems to us that the immunity of the
instruments of the U n i t e d  States from state 
control in the p erformance of their duties extends 
to a r e q u i r e m e n t  that they desist from performance 
u n t i l  they satisfy a state officer upon 
e x a m i n a t i o n  that they are compe tent for a
n e c e s s a r y  part of them and pay a fee for 
p e r m i s s i o n  to go on. Such a r equirement  does not 
m e r e l y  touch the G overnment  servants remote ly by a 
g e ner al rule of conduct; it lays ho ld of them in 
their specific attempt to o b e y  orders and requires 
qualifica tions in addition  to those that the
Govern m e n t  has p ronoun ced sufficient. It is the
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duty of the Depa rtment to empl oy persons competent 
for their w o r k  and that duty it must be presumed 
has been  performed.

If the state requires federal contra c t o r s  to prove that 
they have worke rs compen s a t i o n  and liability insurance (and other 
requirements) we will be in conflict w i t h  the federal law
r e g u l a t i n g  procurement. We too w o u l d  be "laying hold" of them by
" r e q u i r i n g  q uali f i c a t i o n s  in a d d i t i o n  to those that the
G o v e r n m e n t  has prono u n c e d  sufficient." B e c a u s e  of this, we
cannot require that federal contractors have state licenses.

I have a t t ach ed M i l l e r  v. A r k a n s a s  for your
information.

Thus, the ex emption c u r r e n t l y  in statute should not he 
r e p e a l e d  and section 2 of HB-75 should be removed. There  w o u l d  
be no a p p l i c a b i l i t y  to federal c o ntractor s even if we r e p e a l e d  
the exemption, but the e x e m ption p r o vides clarity. z  .

It is i ntere sting to note that u n d e r  40 U.S.C.A. § 290, 
federal law grants states the right to impose their (the state's) 
w o r kers c o m p e n s a t i o n  laws to federal p r o jects w i t h i n  a state's 
boundaries. B egay v. Kerr M c G e e  C o r p ., 682 F . 2 d  1311, 1319
(1982). States do not have to f o r ma lly a c k n o w l e d g e  this thr ough 
law to have this power. C a p e t o l a  v. B a r clay W h i t e  C o . , 139 F.2d 
556 (1943), c e r t . d e n . , 321 U.S. 799 (1944). However, b e c a u s e  of 
so v e r e i g n  i m m uni ty and federal jurisdiction, states do n o t  have 
the p o w e r  to enforce their w o rker s c o m p e n s a t i o n  laws a g ainst the
federal g o v e r n m e n t  itself. Roelofs v. U . S . , 501 F . 2 d  556 (1974),
r e h e a r i n g  d e n . , 511 F . 2 d  1402, cert, d e n . , 423 U.S. 830 (1975).

4. C O N C L U S I O N

I see no consti t u t i o n a l  p r o b l e m  w i t h  r e q u i r i n g  
c ontractors  to get their insurance from companies a d m i t t e d  to do 
bu s in ess in Alaska. We are not d i s c r i m i n a t i n g  against 
nonreside nts, and even under an equal p r o t e c t i o n  analysis this 
section of the bill is valid.

I t hin k that sole p r o p r i e t o r s  w o u l d  be e x c l u d e d  from 
the w o r k e r s  c o m p e n s a t i o n  requir e m e n t s  in the bill as drafted, but 
to be p o s iti ve I have made suggestions to c l a r i f y  that they are 
e x c l u d e d  from this, but not the liability, r equirement. T h e y  are 
e x c l u d e d  unless they opt to take part in the w o r k e r s  c o m p e n s a t i o n
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p r o g r a m  (if they can get an insurance company to accept them) as 
is their present option.

Finally, since we cannot require federal contractors to 
have a state license, I have suggested deleting section 2 of the 
bill.

I hope you find this helpful. If I can be of further 
assist ance please do not hesitate to ask.

EJK:j f

cc: R e p r e s e n t a t i v e  Peter Goll
Re p r e s e n t a t i v e  M a x  Gruenberg 
R e p r e s e n t a t i v e  A n n  Spohnholz 
R e p r e s e n t a t i v e  Dave Donley
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LESLIE MILLER. INC.. v. ARKANSAS.
APPEAL FROM THE SUPREME COURT OF ARKANSAS.

No. 31. Argued December 5-6, 1950— Decided December 17, 1950

•Section .5 of the Armed Services Procurement Act of 1947 provides 
that awards on advertised bids "shall be made . . .  to that re-pon- 
-ible ladder whose bid. conforming to the invitation for bids, will 
be most idvantageous to the Government, price and other factors 
considered . . . "  Appellant was awarded a contract under this 
-oc'ioii and commenced construction of facilities at an Air Force 
ba.-e in Arkansas over which the I'nited States hud not acquired 
lurisdiction pursuant to 54 Stat. 19, 40 I". S. C. §255. Appellant 
was convicted under Ark. Stat., 1947, §§71-701 through 71-721, 
for -ubmiitine a bid, executing a contract, and commencing work 
as a contractor in the State of Arkansas without having obtained 
a license for such activities from the State Contractors Licensing 
Board. Held: The state statute is in conflict with the federal 
statute and the regulations thereunder, and the state stntute can­
not constitutionally be applied to appellant. Johnson v. Mary­
land. 254 U. 3, 51. Pp. 187-190.

225 Ark. 285, 281 S. W. 2d 946, reversed and remanded.

Leffel Gentry argued the cause and filed a brief for 
appellant.

By special leave of Court. John F. Davis argued the 
cause for the United State-, as amicus curiae, urging 
reversal. On the brief wen- Solicitor General Rankin, 
Assistant Attorney General Doub and Melvin Richter.

William J. Smith argued the cause for appellee. With 
him on the brief were Tom Gentry, Attorney General 
of Arkansas, and Thorp Thomas, Assistant Attorney 
General.

P e r  C u r i a m .
Appellant submitted a bid in May 1954 for construc­

tion of facilities a t an Air Force Base in Arkansas over
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which the United States had not acquired jurisdiction 
pursuant to 54 Stat. 19. 40 U. S. C. •? 255. The United 
States accepted appellant's bid. and in June appellant 
began work on the project. In September, the State of 
Arkansas filed an information accusing appellant of viola­
tion of Ark. Stat.. 1947. Ss 71-701 through 71-721. for 
submitting a bid. executing a contract, and commencing 
work as a contractor in the State of Arkansas without 
having obtained a license under Arkansas law for such 
activity from its Contractors Licensing Board. The case 
was tried on stipulated facts. Appellant was found guilty 
and fined. The trial court's judgment was affirmed by 
the Arkansas Supreme Court. 225 Ark. 285. 281 S. W. 2d 
940. and the case came here on appeal. 351 U. S. 948. 
Appellant and the United States as amicus curiae contend 
that the application of the Arkansas s ta tu te  to this con­
tractor interferes with the Federal Government’s power 
to select contractors and schedule construction and 
is in conflict with the federal law regulating procurement.

Congress provided in S 3 of the Armed Services Procure­
ment Act of 1947. 62 Stat. 21. 23. 41 U. S. C. § 152, tha t 
awards on advertised bids ‘‘shall be made . . .  to tha t 
responsible bidder whose bid. conforming to the invitation 
for bids, will be most advantage.us to the Government, 
price and other factors considi red . . . ." The report 
from the Committee on Armed services of the House of 
Representatives indicated some of the factors to be con­
sidered: “The question whether a particular bidder is a 
‘responsible bidder' requires sound business judgment, 
and involves an evaluation of the bidder's experience, 
facilities, technical organization, reputation, financial 
resources, and other factors.” H. R. Rep. Xo. 109. 80th 
Cong., 1st Sess. 18; see S. Rep. Xo. 571. 80th Cong.. 1st 
Sess. 16. The Armed Services Procurement Regulations.
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promulgated under the Act. set forth a list of guiding con­
siderations, defining a responsible contractor as one who

“i a I Is a manufacturer, construction contractor, 
or regular dealer . . . .

"I hi Has adequate financial resources, or ability to 
secure such resources;

" i c i  Has the necessary experience, organization, 
and technical qualifications, and has or can acquire 
the necessary facilities (including probable subcon­
tractor arrangements l to perform the proposed 
con tract:

“id i Is able to comply with the required delivery 
or performance schedule (taking into consideration 
all existing business commitments);

"(e) Has a satisfactory record of performance, 
integrity, judgment, and skills; and 

"(f) Is otherwise qualified and eligible to receive 
an award under applicable laws and regulations.” 32 
CFR § 1.307; see also 32 CFR § 2.406-3.

I’nder the Arkansas licensing law similar factors are set 
forth to guide the Contractors Licensing Board:

"The Board, in determining the qualifications of 
any applicant for original license . . . shall, among 
other things, consider the foil--wing: (a) experience.
(b) ability, (c) character, (d i rhe manner of perform­
ance of previous contracts. '••) financial condition,
(f) equipment, (g) any other fact tending to show 
ability and willingness to conserve the public health 
and safety, and (h) default in complying with the 
provisions of this act . . . or any other law of the 
State. . . ." Ark. Stat.. 1947. § 71-709.

Mere enumeration of the similar grounds for licensing 
under the state s tatute and for finding “responsibility" 
under the federal statute and regulations is sufficient to
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indicate conflict between this license requirement which 
Arkansas places on a federal contractor and the action 
which Congress and the Department of Defense have 
taken to insure the reliability of persons and companies 
contracting with the Federal Government. Subjecting 
a federal contractor to the Arkansas contractor license 
requirements would give the State's licensing board a 
virtual power of review over the federal determination 
of "responsibility'" and would thus frustrate the expressed 
federal policy of selecting the lowest responsible bidder. 
In view of the federal s tatute and regulations, the 
rationale of Johnson v. Maryland, 254 U. 8. 51. 57, is 
applicable:

“It seems to us that the immunity of the instru­
ments of the United States from state control in the 
performance of their duties extends to a requirement 
that they desist from performance until they satisfy 
a state officer upon examination that they are com­
petent for a necessary part of them and pay a fee 
for permission to go on. Such a requirement does 
not merely touch the Government servants remotety 
by a general rule of conduct: it lays hold of them 
in their specific a ttempt to obey orders and requires 
qualifications in addition to tho-.* tha t the Govern­
ment has pronounced sufficient. It is the du ty of the 
Department to employ persons <ompetent for their 
work and tha t du ty it must be presumed has been 
performed. . .

The judgment of the Supreme Court of Arkansas is 
reversed and the cause is remanded for further proceed­
ings not inconsistent with this opinion.

R e v e r s e d  and remanded.




