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M a r c h  2, 1990

The Honorable Tim Kelly 
President of the Senate 
Alaska State Legis lature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. President:

Under the aut hority of art. Ill, sec. 18, of the A l a s k a  
Constitution, I am tran s m i t t i n g  a joint r e s o l u t i o n  
p roposing an amendment to the A l a s k a  C o n s t i t u t i o n  to give 
rural residents a p r i o rity for s u b s i s t e n c e  uses of fish and 
w i l d l i f e .

In Title VIII of the A laska N a t i o n a l  In terest Lands 
Conservation A c t  (" A N I L C A " ), P.L. 96-487, 94 Stat. 2371,
2422 (198C) , the U n i t e d  States Congres s establ i s h e d  a
priority for subsiste nce uses of fish and w i l d l i f e  by rural 
residents on federal land, and p r o v i d e d  that the p r i o r i t y  
would be implemented by the secretaries  of int erior and 
agriculture unless the state e n acted legisl a t i o n  afford ing 
the same priority. In ch. 52, SLA 1986 , the l e gislatu re 
gave rural residents a p r i o r i t y  for s u b s i s t e n c e  uses of 
fish and wildlife. The legi slature e n acted ch. 52, in 
part, to prevent a federal t a k eover of fish and w i l d l i f e  
manage ment on federal land, . an a ction w i t h  w h i c h  T
w h o l ehear tedly agree.

In McDowell v. S t a t e , 785 P . 2d 1 (1989), however, the
Alaska Supreme Court held that a s u b s i s t e n c e  p r i o r i t y  for 
rural residents violates the A l a s k a  Constitution. This 
raises the distinct p o s s i b i l i t y  that the state will lose 
manage ment of fish and w i l d l i f e  on federal land and,
conceivably, statewide. Such a result is simply 
unacceptable. It also means that the state mi ght find it 
difficult, if not impossible, to en sure that rural 
residents most reliant on fish and w i l d l i f e  have the 
necessary o pportunities to take those resources when
needed.

Section one of the joint resoluti on w o u l d  add a n e w  section 
to art. VIII of the A laska C o n s t i t u t i o n  to ensure that the 
constitution does not prohibit (1) a subsistence p r i ority 
for rural residents, and (2) the a l l o c a t i o n  of fish and 
w ildlife for subsistence uses on the basis of local or
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community residence, a v a i l a b i l i t y  of alternative resources, 
and c u s t o m a r y  and d i r e c t  d e p e n d e n c e  on a fish or game 
p opula t i o n  as a m a i n s t a y  of livelihood. This would give 
the l egisla ture clear c o n s t i t u t i o n a l  authority fo enact 
laws that are c o n s i s t e n t  w i t h  the sub sistence provisions of 
ANILCA.

Section 2 of the joint resolution w o u l d  validate, ratify, 
and rei nstate those p r o v i s i o n s  e n a c t e d  by ch. 52, SLA 1906, 
held invalid by the A l a s k a  Supreme Court in the McDowell 
decision. W h i l e  the court d e c l a r e d  that those provi sions 
were incons i s t e n t  w i t h  the c o n s t i t u t i o n  as it read at the 
time of the decision, they have not been repealed by the 
legislature nor decla r e d  void in a final court judgment. 
(In any event, w h i l e  there is a presumption that a 
co n s t itutional amen dment is not retrospective, case law 
from this and other jurisdictions  mak es clear that an 
amendm ent will have r et roactive e ff ect if such an intent is 
clearly expressed, as here. See Mathev/s v. Q u i n t o n , 362 
P . 2d, 932, 938 —  939 [Alaska 1961].) By reinsta ting and 
ratifying the p r o v i s i o n s  of the 1986 law, the state woul d 
be bac k in the same p o s i t i o n  it was in before the McDowell 
decision, but w i t h  the c e r t a i n t y  that the provisions of the 
1986 law are constitutional.

Section 3 of the joint resol u t i o n  is, essentially, the 
standard language d i r e c t i n g  the lieutenan t governor to 
place the p r o p o s e d  c o n s t i t u t i o n a l  amendment, including the 
statement of intended  effect, b e f o r e  the voters in a single 
ballot p r o p o s i t i o n  at the next

I urge your prompt and favorable

Gover n o r
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IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE JOINT RESOLUTION NO. 78 (Resources)

7N THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

Proposing an amendment to the Constitu-
i

tion of the State of Alaska relating to 

subsistence uses of fish and wildlife; 

and providing for an effective date for 

the amendment.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. Article VIII, Constitution of the State of Alaska, is 

amended by adding a new section to read:

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. Consistent 

with the sustained yield principle, the legislature may grant a p r e f­

erence to and among residents of rural areas of the State for the 

taking of fish and wildlife for subsistence uses.

* Sec. 2. In addition to authorizing the legislature to enact laws 

relating to granting a preference for subsistence uses, the intent of the 

amendment proposed by this resolution is to (1) validate, ratify, and 

reinstate state subsistence laws, including provisions of ch. 52, SLA 1986, 

that are consistent with federal laws relating to subsistence uses; and (2) 

allow the state to retain management of fish and wildlife on federal land.

* Sec. 3. The amendment proposed by this resolution, and the intent of 

the amendment as set out in this resolution, shall be placed before the 

voters of the state as one ballot proposition at the next general election 

in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, 

and the election laws of the state.

* Sec. 4. The amendment proposed by this resolution if approved by the 

voters is effective immediately upon certification of the election returns
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by the lieutenant governor.
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