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This resolution would encourage the President of the United 
States and Congress to protect and strengthen the position of 
the states, and to avoid intrusion upon the prerogatives of 
the states, and afford protection to the proper governing 
authorities of the states.

At the Council of State Government's annual meeting, the 
Executive Committee took action urging the Council Governing 
Board members in each state to adopt a resolution affirming 
the substantive and operational effect of the 10th amendment 
to the U.S. Constitution.

This request stems from recent congressional and Supreme Court 
actions which have resulted in a serious shift in power from 
the states to Washington. Two Supreme Court decisions,
Garcia v. San Antonio Metropolitan Transit Authority and South 
Carolina v. B a k e r , especially reduced the Tenth Amendment 
protection for state authority, holding that the states can 
find protection from congressional regulation only through the 
national legislative process itself. Congressional committees 
and federal regulatory agencies are now considering further 
extensions of national authority over state banks, businesses 
and tax systems.

The Council of State Governments will be conducting a national 
campaign designed to inform state leaders and the voting 
public about this i<=sue. They created a special 
"intergovernmental Partnership Task Force" to spearhead this 
effort, co-chaired by Senators Douglas Henry of Tennessee and 
John Marchi of New York.

I urge your support of this resolution.

Senate Judiciarv^ermbers 

Senator Bett^ & ® h r e n k a m p

SJR 43, Relating to the 10th Amendment to the U.S. 
Constitution.

April 18, 1989
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Amend. X C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s  Amend. X II
AltTICLE X,

Pow e rs  rese rved  to states o r  people. The powers not delegated to 
the United States by the Constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the people.18

A i i t i c l e  XI.

R estric tion  o f  ju d ic ia l pow er. The judicial power o f the United 
States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one o f the United States by citizens 
o f another state, or by citizens or subjects o f any foreign state.10

A i i t i c l e  X II.

E lec tion  o f  P re s id en t and Vice P res iden t. The electors shall meet 
in their respective states, and vote by ballot for President and Vice 
President, one o f whom, at least, shall not be an inhabitant o f the same 
state with themselves; they shall name in their ballots the person voted 
for as President, and in distinct ballots the person voted for as Vice 
President, and they shall make distinct lists o f a ll persons voted for as 
President, and o f a ll persons voted for as Vice President, and o f the 
number o f votes for each, which lists they shall sign and certify, and 
transm it sealed to the seat o f the government o f the United States, 
directed to the President o f the Senate; — The President o f the Senate 
shall, in presence o f the Senate and House o f Representatives, open a ll 
the certificates and the votes shall then be counted; —  The person 
having the greatest number of votes for President, shall be the 
President, ifsucu number be a majority o f the whole number of electors 
appointed; and i f  no person have such majority, then from the persons 
having the highest numbers not exceeding three on the list o f those 
voted for as President, the House o f Representatives shall choose 
immediately, by ballot, the President. But in choosing the President, 
the votes sha ll be taken by states, the representation from each state 
having one vote; a quorum for this purpose shall consist o f a member 
or members from  two thirds o f the states, and a majority of a ll the 
states shall be necessary to a choice. And i f  the House of 
Representatives shall not choose a President whenever the right of 
choice shall devolve upon them, before the fourth day o f March next 
following, then the Vice President shall act as President, as in the case 
o f the death or other constitutional disability o f the President. The

18. Proposed by C ongress on Septem ber 25, 1789, und  declared  ra tified  on Decem ber 
15, 1791.

19. Proposed by  C ongress on M arch •!. 179-1, und declared  ra tified  on J a n u a ry  8, 1798.

17



I) S. S U P R E M E  C O U R T  R E P O R T S  HD I, Kd 2d

(4AM llfl A2A|
J O E  (J. GARCIA, Apppllnnl 

v

S A N  A N T O N I O  M E T R O P O L I T A N  T R A N S I T  A U T H O R I T Y  et nl.

R A Y M O N D  J. D O N O V A N ,  Secretory of Ij.bor, Appellnnl 

v

S A N  A N T O N I O  M E T R O P O L I T A N  T R A N S I T  A U T H O R I T Y  ol nl 

4«‘» u s  528, ri l Ed 2.1 loio, Kir. s ci loor.

|Nns. 92-191.1 nnd 92-19511

Arums! Mnrrli 19, 1994. Rpnrxued Ofl.il.pr 1, 1994 Decided 1‘Vh  r tin ry 19,
1995

Dwltlnn: Ap|.ljcnti..n nf miiiimum-wnxe nil.) ovnrlinin rp.|<iiri>mp«ln nf Fnir 
Li.ls.r SliinHnr.ln Act to public mnnslrnnsil nntl.nritv lifl.1 not violnlivp of 
i.uv .'....nl illit innnl provinion.

BtlMMAHY

TIip Snii Anloi.ii. Metropolitan Trnnsit Authority tSAMTAl, n pulilic 
mnss-trnnsit nulhi.rity Ihnl iB the innjor provider nf trn..H|v«rtnlii.n in ll.o 
Snn Anli.nio, Texos. n.plropolitnn nren, filp.1 nn nclion in II..* Unite.) States 
Did riel Court for the Wpfltorn Difllrict of Texns Heeltinx n dnrlnrnlnry 
judxment Hint, enntrnry to the delermi.intii.il of the Wnxe nnd Ilnur 
Atln.ii.intrnlion of tin* Dopnrtinpnt of Lnhnr, its npernlionn nri* rnnstitulinn- 
nllv in....un<> from Hip npplirntinn of llip minim.mvwi.xo .....I overtime 
reipiiieiiienlfl of the Inir U b o r  Stnndnrds Act I IT-S AI i.mler Nnlionnl 
lionttiu* or Citien v IJsery (19751 420 U S  9,1.1, 49 I, Ed 2.1 245. 99 S Cl 2455, in 
whirl, it wi.R held Hint the commerce rlni.se or the United Sliilen CoMslitu- 
tion (Art I § 9 cl 1) does not en.|H.wer Cnnxress to enforce nncTi requirements 
i.Knii.Ht the states in nrens nf trnditionnl xoveriimental funclionp The 
Dint riel Court entered judxment for S A M T A ,  Imhlinx Hint municipnl owner 
Rhip nnd <>|>erntinn nf .. nmsstrnnsil B.vstem in n trnditionnl xovernmnnlnl 
r.melion nnd thus, under Nnlionnl Leniiue of Cities, ir. exempt from the 
nhlixniinns imposed l.y the Knir luilmr Stnndnrds Act 1557 E Supp 4451

S U B J E C T  O F  A N N O T A T I O N

Ilexinninx on pnRe llf.,1, infrn
Vnlidity nf federnl rcfj.ih.tion of w,*.xe rntes nnd lini.ru oT 
service ns nlterled by commerce cln.ise of Federnl Cnnstitu- 

tin... Art i, 5 9, cl .1)— Supreme Court enses

Hriefs of Counsel, p 1150, infrn. 

1015

G A R C I A  v S A N  A N T O N I O  M E T R O  
41.1. Its M S. h;i I K.I M |n |« , lii.l S < < tnnr.

O n  nppenl, the United Stoles Supreme Court reversed nnd remnndod. In 
nn opinion hy H ijm.k m u n , J., joined l.y II.o n n a n , W . iitb, M ahbiiai.i, nnd 
Stp.v k n n , JJ, the court, held tl.nl there is nothinx in tho overtime nml 
mini.mimwnxe requirements nf the I'n.r Lnhnr Stnndnrds Act, ns npplied to 
S A M T A ,  Ihnl is destructive nf slide snvereiitnty nr vinlntive of nny conslilu- 

linnnl provinion.

Powitt.t, .1., joined hy R iii'c k r . Ch .1. nnd K kiinijii.itt nnd O'Co n n o r . ,IJ., 
dissented on the xround Ihnl the court's decision nul.stnntinlly niters the 
federnl system embodied in lhe Uxil.sl Slides Constitution.

ItF.llNQiusr. •!., diRsented, statinx Ilud under either tho "bnlnncinx test 
referred to hy Justice PnwKl... it. his .lisse.il nr the npproncl. suxttested hy 
Justice O'Co n n o r  in her dissent, the district Court judgment in this enso 

shin.Id lie uflirined.

O'Co n n o r , ,|„ joined hy PowKi.i. nnd lliu.mti'.Ht, JJ., dissented, expressinx 
the view Ihnl the true essence nl federnl ism is Ihnl the slides ns states Imve 
lpxitim.de interests which the .i.diennl xuverm.ie.it is bound lo ros|s*ct even 
th.mxh its laws lire supreme, nnd H.nl if fe.lernlism so conceived nii.l so 
cnrefiilly cnllivided l.y the rrn.i.ers nl the United Stolen Constitution is to 
remnin menninxful, tho court cn.ii.nl nbdiride its cnnstitutionnl responsibil­
ity to nversi'e Hie Federnl (iovernme.ifs cnnplinnce with its duty to respect 
the h'xitimnte interests nf the slides.



U.S. SUPREME COURT REPORTS 8.1 I, Ed 2d

H E A D N O T E S  

n»«*ifl~ l In I I  fl Sn p rfm r Court I-a w y iis ' Fdltiun

C o m m e r c e  5 HO; K.nItor 5 150; sion. (Powell, J, Burger, Ch. <f 
Stale*, Territories, and Po*- Relinquish J.. end O'Cmmor, J.. din- 
*rn*i(in* 5 07 —  Fnlr lolior anted from this lmlding.1 
Stnndard* Art —  ■ ’ihllc mnss- /•'**’ nnnnlntiim p I 161. in fra ]
transit authority at„te(li Territories, and Posses-

In. lb 1 hnre is nothing in the ,|on(, $ |2 _  federal regula- 
overdme nnd m i m m u m - w n g e  re- don —  ntnlc Immunity 
qilirenieutn of the Pair Lnlmr Stan- 2n. 2b. A  tule <>l ntnlc immunity 
dnrri* Art. nn applied to n public from federal regulation that turnn 
mna* transit authority, that in tie- on a judicial apprniHal nf whether n 
nlrurtire of stale sovereignly or vio- particular governmental function in 
Iniivi- of any constitutional provi- "integral" or "trndilioonl" in 1111-

T O T A L  C L I E N T - S E R V I C E  LIBRARY"' R E F E R E N C E S

•18 A m  Jur 2d, Labor nnd Intlmr Relation* 5 2211 
22 Federnl Procedure, I, Kd, Igibor nnd l.nhor Relation* 

55 52-314. S2 :i2-I 

12 Federnl Procedural Formn, L  Ed, laibor nnd Labor Rein- 
tionn {5 ifi'Jfil et spq 

Ifi A m  Jur PI &  Pr Formn (Rev), l,ahor. Form* 27I el nei|

IlStiS, Cunnlilution, Article I. Section fi. clause .7, Kith 
Amendmenl 20 IIRCS 55 20I el peq 

5 RIA Employment Coordinator IH C-IO.llM: lO.IOli 

U S  I, Ed l)ige*l, Commerce 55 HO. Ofi, I OB. I08; Labor 5 IBB 
Slntep 55 |a. Ifi, .17 

I. Ed Index to Amion, Commerce; tabor nnd Emplovioeul; 
Staten

A L R  (Juick Index, Commerce; Fair Lnbor Standards Art: 
Staten

Federnl l/nick Index, Commerre; Fair talmr Slnmlnid* Ad; 
Slalep

Aulo-Clte*: Any enso citation herein ran he checked for 
lortn. pnrallel reference*. Inter history nnd nmmtnlion ref- 
prence* Ih rough lhe Auto-Cile campuler reaearch py*lent.

A N N O T A T I O N  R E F E R E N C E S

Validity of lede. 1 refpilntinn of wsrp rate* nnd boor* nf nervlce a* 
nllnt led by cnmtnerre i-lntise of Federnl fonxtilulinn 1 Art I. 5*. 11 .11 HI I. 
Pel a| I lfi,1
Supreme Court'* view* n* to validity of federal legislation under Tenth 

Amendment. pmvulniK that power* not delegated lo United State* bv
i-en*lilolinn oar prebitulrd by it to the ptatee m e  reperved In tin- *lnle* nr 
to the people 72 I. Kd 2d Mfifi

1018

O A R C I A  v S A N  A N T O N I O  M E T R O .
4HU I IS  62*. H I I. Kd 2d 101*. las S  t X 1006

pound in principle nnd unworknblo 
in prnrlice; any nuch rulp lead* (o 
incotiBiplenl rpsults at the same time 
that it di**erve* principle* of demo­
cratic self-gnvprnnncc, and it breeds 
inconsistency precisely be< nuHe it i* 
divorced from Ihoso principle* (Pow­
ell. J., Burger, Ch. J., Relinquish J., 
nnd O'Connor, J., dissented from 
IhiH holding.I

/.See nnnnlntion p  1163. in frn ]
C o m m e r r o  55 105. 108 —  rongres- 

slonal authority —  intrantate 
activities 

,1. The authority of Congress under 
the rommprcp clnune of the United 
Slate* Constitution (Art I 5 8. cl .'It 
extends to intrnstnlc economic nctiv- 
itie* (lint alfecl interstate commerce 

/See nnnntntmn p 1163. infra/
Stales. TerrllorioR, nnd Posses- 

*ion* 55 12, 10 —  federal sys­
tem —  extent of sti.e's power

4 The essence of the federal sys­
tem is tlmt within the renlm or au­
thority left open to them under the 
United State* Constitution, the Slate 
must be equally free to engage in 
any activity that their citirens 
choose for the c o m m o n  weal, no mnt- 
ter how unorthodox or unnecessary 
nnvnne else, including the judicinry, 
deems state involvement to be.

C o m m e r c e  55 89, 9fl; Labor 5 150 —  
Fnlr I-a lio r Standards Act —  
public mnss-trnnsit authority

fi In affording employees of a pub­
lic mns.s-tran*it authority the protec­
tions of the wage and hr.ur provi- 
sinus nf the Fnir Lnbor Standard* 
Art. Congress contravened no aflir- 
nintivo limil on Congress' power un­
der lhe commerce clause of the 
I toiled Slates Constitution (Art I 58. 
rl IH

/See nnnntnlion p 1161. in fm l
HYU.ABtlS nv IIKl’OltTKK OF IIF.CISIONfl

Apjiellee San Antonio Melropoli- 
Inn Transit Authority (SAMTA) is n 
public iiinRS-lrnnsit authority tlint is 
the inqjor provider of transportation 
in Hie San Antonio, Tex., nie(ro|Kili- 
Inn nren II has received sttlislnnlinl 
federnl finnnrinl assistance under 
the Urban Mass Transportation Arl 
of I9fi4. In 1979. the Wage nnd I four 
Administration or the Department of 
tabor issued nil opinion Mint S A M  
TA's operations nre not immune 
from lhe minimum-wage and over- 
lime requirements of the Fnir talmr 
Stnndnrds Arl (FI-SAt under N a­
tional taague of Cities v tlserv, -12fi 
IIS 8,1.1. -19 L Erl 2d 2-15. 9fi S Cl 
2-lfil. in which it wns hold Ihnl die 
Commerce Clause doe* not empower 
Congress to enforce such require 
ments against the State* "in nren* of 
Irnditirnnl governmental functions " 
Id., at 8.12. -19 I, Kd 2d 241. 9li S Cl 
24fi1 S A M T A  then til oil nn nctinn in

Federnl District C'urt, seeking de­
claratory relief. Entering judgment 

for S A M T A ,  the I) strict Court hold 
Hint municipal ownership nnd opera- 
linn of n mnss-trnnsit system is n 

trnditionnl governmental functinn 

nnd thus, under National longue of 

Cities, i* exempt rrtun Ihp nliliga- 
lions ini|H)sed by the F LSA 

l lp h l In affording S A M T A  tin- 
plovees the iirotectinn of the wngp 
.md hour provisions of the FIJ?A, 
Congress coiilrnvencd no alfirmnlivp 

limit on its |Kiwer under the (Jam- 

ineice Clause.
nil The attempt to draw the 

hoiuiilnries of state regulatory im­
munity in terms of "trnditionnl gov­
ernmental functions" is not only un­
workable hut is also inconsistent 
with established principles of feder­
alism and, indeed, with Ihose very 

federalism principles on which Nn-

io>e



U S  S tM’R F M K C O U H T  HKIfMITS

liimiil leninm >i( CiI if* |>nr|Mirl>il In 
re«l 'Mini mu', iici mdntgly, in over 
inlfil

• lii There In rmHtiiig in lhe over- 
I Inn* nml i i i i i i l i i i i i i n  wiiki> require- 
omul* n l  lliii KI-NA. nn nppllcd In 
S A M  IA llml in iti'ffliurlivi' nf Rlnte 
nnvcri'innlv nr vinlnlivif nf nny i-mi- 
Hl 11 ill II Itinl | i r o v j n in i l  'Mir HlntP*' 
I'filllllinntl miff ill llin Iffliffiil nvnlntn 
in |ifnihility Kumnnlin-fl mil by nny 
nali'tnnlly imponed Inniln nil lhe 
eiilillimrri* |hiwffi , liui liv lhe H l r i i f '  

I Ilf I* nl I III* l*,i*ilrml f !iivif||iiiiif|it it

nn If In llnmi* fnni*n. fin* |Mililirnl pro- 
I'ffftn effectively pifilfff‘IimI llml m|i*

557 I1 Supp 445, Ii*vnrnnil nml ri*- 
iiinmled

lltnckmiin, .1, delivered lln* npin 
inn nf ihn f'niirl. hi which llrffinimi, 
Wliili*. Mntnlmll. nnd Sli*vif|in, .1,1, 
joined I'tmi'll, ,1, fill'd n diHwnling 
■iplniini. in which lltirger, I' .1, nml 
Itidimpiint mill O'l'nnnnr, .1*1, JiiiiiiiI 
l(i'lilli|ilinl. .1, llli'il n dmft. .ilmg npin 
inn O'f'iiminr, il. Illinl n diMHciiling 
nplllliiii, in which I'nwell nml Helm
ipiiil, J . l , y mil'll

Al’l’KAfMNtTR OF (Oil* NFI.

Snlii'ilnr (ii'iii'tnl Hi** R. Ix'f rcnrgued Ihn cnune fnr np|M*llnn( in 
Nn M2 iiiffi
l.niiri'in i* f.'nlil ti'iirpuinl till* rniino fnr nppcllnnl in N n  KV. 1911 
Wllllnm T. ( iilrninii, dr., rciirgimd llm muni* fnr nppf-llmm I I I  

IhiIIi mtum 

llrinfn nl ('niniHi'l, p I Ifill. infrn.

OPINION OF TIIFPOIIHT

lino I'M Mill 

dunlin* filnrkniun di*livi*ri'(l tin* 
npiniiiii nl llm Cnurt

[1n| Wi* ri'vinit in llinni* mnim nn 
iHfun* ininnl in Niiliunnl longue nf 
Clin*" V IInnry, 424i U S  M .l.J , d|l I, Kd 
2d 245. Mi S ri 2405 I|*i7fii In Hint 
iilipiiluin. I llin Court, liy n nlinrply 
divided v i i | i \  riiliol Ihnl lln* Com- 
lllffI f‘ ChiitHP dni*n m d  i*uitK>wi*r Con- 
grewi In enforce lln* minitnuni-wnge 
nnd nvi'tlinif provision* nf flip Fnir 
l*nlint Sl.'inilnrdn Arl U'l.SAi nxnirml 
llm SIii(i*m  "in nrruin nf Irndilinnnl 
gnveriimeulnl ftimlimi'i " Id . nt H52, 
-IS I, Kd 2il 245, Mi S  Cl 2465. Al- 
Humifli Nnlinnnl l/*nc:;e of Uilii** 
supplied h iii i i*  exmuplcH nf "Irndi- 
liunnl gm'crnnmntnl Inte l inns." il 
did mil nlfm n geimrnl fxplnnnliiin

I. S r r  IVivi* * I'lmtlmnH'in. A rm  llrainnnl 
Trnii«|i*irlnlinii A idluirilv. *'l»l I /(I fin n'Afi 
PiM-'li ii- ii i*i'iiiIim* ■ nl * n,*i*t i 11 v nf Mntun v 
<li*llli*r. N** S’* 1*174 AIpwIm** * l ilv  I'm in ril nf 
A iik iiiIii. l i t  iff nr Pi'll HHJI H 'A II  1‘WCp. r r r l

1(120

nf how n "Irndilinnnl" lunrlinn in In 
In* iliHlinpiiinlifil I m m  n "nnnlrndi- 
linnnl" im p  Since limn. fndi*rnl nml 
ntnlp mint" linvi* struggled willi llm 
lnnk, llm" iinpira'd. nl i>|i*nlif'vinpi n 
Irndilinnnl filiii'liun Ini put|HiHPH nf 
"Inin imnntniiv umlnr llm Cnminerce 
('Inline.

In llm present mrm**. n Ffdcrnl
l)i"lrirt Cnurt mnclildpd llml munic- 
ipnl nwimmliip nnd upnrnlinn nf n 
innfw IrnnNil m vrIpiii in n Irndilinnnl 
gnvprmnenlnl function nnd lliun. un- 
di*r Nnlinnnl Uuigim nf Cilipn. in 
pxompl frinii llm nldiKnlinn" imposed 
by llm KI.SA Kneed willi H ip  idenli- 
m l  ipipslinil, three Federnl Cnurln of 
Ap|M*nl" nnd one nlnli* np|M*llnle 
cmirl hnve renched 11m  npiHrutP con­
clusion.'

pending, Ne n.1.257: K m m n  v New (m lte  
A rrn  Trnnn l Aillliorily, (177 K M  .him H'A.7 
I'inSi. rcrl ilenli-l. -ir.il ( IS  | U K . 74 I Rd 2d
•nd . p t i s  ( "  7Wi iinn .li I  ..... .. ,• c j f V 0f
Tn lln lm w p , 124 So 2d K| iF In  App l"«',*i

flAllCIA v S A N  A N T O N I O  MKTIIO 
ni'i us '„*". m i i p.i /.I Inin mu h i t urns

|4flH IIH IM II

|7 a |  Our pxnnihinliiin nf Hum  
"funrlitm" nlnmlnrd npplii"! in H ipmp 
nml lit her cimeii over H ip  Iiih I eight 
yenrn unw |H*rHiindrn im Hml H ip  

nllmnpl tu dtnw H ip bnunrlnricM id 
nlntp rcgulntory iiiiniunily in I p i i i i h  

nf "triidilinuiil gnvernmenlnl fuiu ■ 
linn" Im mil only unwiirknhle hill im 
nlxo im'niiMtHlpnl willi pplnhliidn"! 
principles nf fndprnliinn nnd. imlei'd, 
with Hinne vnry frrlprnlimii iirineiph'" 
un which Nnlinnnl l,enguc nf I'llii** 
pur|Mirli"l In rpHl Thnl nine, iirrnrd 

iiifcly, ih  nvprruhnl.

I

Tim hinlnry nf pulilit Irnnnpnrln 
linn ill Snn Aiilnuin, To* , in rlinriir* 
Iprinlir nl llm hinlnry nf liM'nl ninsn 
I rimnil ill lhe Uniled Klnle« xeimr 
nlly I'nMMeniter trnimpnrliiliiui lor 
hire wilhin Run Anlonio uripinnlly 
wnn prnviihd nn n privnle linniii liv n 
liK-nl lrnnM|Mirlnlinn compmiv In
11)15, H ip  T p x iii*  l>oj?inli»luro nulhn 
rired H ip  S I ii Ip 'h  municipnliliifi In 
rPKlilnlP vphichu providing pnrringp 
for hirp 11)1.1 T p x  H p ii I j iw h ,  ch 147. 
5 4, H 12. now codified, nn nmeniled, 
im T p x  I Ip v  Civ Slnl Ann, Arl 1175. 
56 20 nnd 21 (Vprnon Ifllill. T w o  
vpnrn Inlpr, Sun Anlonio pnnrlerl nil 
nrdinnnrp Rplling fnrlh frnnchiMing, 
inxurmirp. nnd Hnfety roipiirpnmnls 
for prmfu'iigpr vehiclpR opprnlprl for 
hire. Tim rit> continupd In roly nn 
nurli publicly regulntod privnlo imiihh 
trnneil until 11)59. when il pur- 
cluiRed H ip  privnloly nwnnl Snn All- 
liinin Trnnnil Compnn / nnd rpplncpd 
il with n public nullinrity known iim 
llm Snn Antonio Trnnnil S v r I p i i i  

ISATSI. S A T S  npprntpil until I97H, 
wlmn thp cily IrnnRfpried iln fiirili-

2. Iftbnn Mmw Trnnrporlntli'ii llen rin x" on
l i l t  000:1 r !  nl M m r  Ihi* S u lin m iin ilt  hi

M eiu in x  e f l l ie  11111111"  I V  in m i 11 r** n n  H u n k ie r

lii-i nnd ("piipmpnl to «p|ipllpp Snn 
A ii i mi in Melrnpnlitnn Trnnnil All- 
llnirily (SAMTAI, n public innnn- 
IrniiHif nullinrity nrgnnirpd nn n 
nilinlywlile linxin *Spe germrnlly Tex 
(lev Civ Slnl Ann, Art IIIH* (Ver­
min Supp I9H4I S A M T A  currently In 
H ip  innjnr prnvldpr nf lrtinM|Hirtnlion 
in llm Son Anlonio mplrii|Milllnn 
nren, lielwppn ID7H nnd 19H(> ninne, 
ifm vphii'len Imveled over 26 million 
rmile iiiiIpm  nnd enrripd over 61 mil­
lion piiMMPiigprB

|4 f»  HR A1I|
A m did (illmr locnlitinn, Snn Anfn- 

uin remlmd tho point where it rnnm 
In Imik In llm Federnl Government 
for huiirii inl muiintnnce in mnintnin- 
ini! iln public miiBR trnnnil S A’IT! 
niiinngi"! In meet iln opornting ex- 
peiini"! nml Ih m iI oldignliunH fur lhe 
liml decode of il* pxiRtence wilhout 
ledernl nr Incnl finnncinl nid Hy 
1070, hr.wevpr, it* finnncinl ponition 
hml ilpleriorntod lo Iho |ioiiit where 
fmlernl Hiit>Hiflii*fl werp vilnl fnr iln 
ruiiliinmd u|ierntion. S A T S’ gcnernl 
innniigpr llml ypnr twdified Imfnre 
I (ingrpnn Hint "if we do nol receive 
HiiliHlllniinl help from llm Federnl 
Government. Snn Anlonio m n y  . 
join llm growing rnnk* nr cilie* Ihnl 
hnve inferior |public] Irnnnporlnlinn 
nr m n y  end up with no |public) 
IrniiRpnrlntiiin nt nil."’

The principnl federal progrnm In 
which S A T S  nnd other mnRfl trnnRit 
h v r I i ' I i i r  looked for relief wo* the 
(frliiin M m w  Trnnnporlnliun Act nf 
1(164 tllMTA), I'uh I, HR-365, 7H Slnl 
102. nn ninemied, 49 I ISC A pp 5 1601 
.*1 nen |49 US(25 Appx 55 UiOl et 
(u**| |. which provide* Riilmlnnlinl 
federnl nRfliRtnnce to urhnn miiR*- 
IrnriRil prngrnm*. See generally

nml <'tirrrnry. 9|p| C-ong, 2d <*9 097(11 
txfniiMttrnt of F  Nnrtnnn H illl
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■Inrksim Trnnsil Authority. v Trnnsil 
Union, 4B7 U S  IB. 72 I. 1*1 2d (139, 
102 S C( 2202 110021 U M T A  now 
mil Inn I/on the IVpHilmcnl nf Trmis- 
|xirlnlinii In fund 7B percent nf Ihp 
rnpitnl nnllnys nnd up In BO percent 
nl lhe o|H>rnliriK expense* of ipinlifv- 
irt|| nums trnnsil prngrnm*. 99 4ln>. 
Bid) nod In), 49 IISC App 95 1003(11), 
IWMiill mid In) |49 USC'S Appx 
99 IfifKUnl, 1004(d) nnd lc)| S A T S  
received iln limt U M T A  subsidy, n
$4 I i d  111   grunt, ill Decern-
Iwr III7II Ernni thru nnlil Erlirunry 
l!IW). SATS nnd S A M T A  receivr-d 
over $31 million in U M T A  grnnls—  
inoro I linn $31 mil I inn in cnpilnl 
grinds, nvrr $ 2 0 millinn in upending 
nssislnnro, nnd n minor miiount in 
tprlinienl nBHistmire During S AM' 
TA'h (iiBl two fisenl ycom, it received 
$12 B million in U M T A  niierntmg 
grinds. $20.0 million from snips 
Inii'H. mid only $10 I million rrom 
fme* Federal subsidies 

|4 iw  i i h  f i i i |

nnd locnl
Hnlim tmpn currently nrcount for 
nlmiil 7B pcrcnnl ol S AMTA'n nper- 
ntiiig expenses

T Iip  present controversy concerns 
llm extent to which S A M T A  m n y  bo 
HilhjpiIcil In Iho m i n i m u m  wnge nnd 
ovorlinip rPi|iiirpniPiilJi of llm FI.SA. 
Wlipii On* E L S A  wiih pimi’tod in 
lll.'IH, iln wnge nnd overtime provi­
sions did not npply to locnl mnsR- 
transit employee* or. inilrpd, lo e m­
ployees of stole nnd load govern­
ments 59 .'lid I. l.llnK'H. B2 Sint 1000. 
I0G7. Ill 1901, I '-(ingress pxlpmlpd 
mininumi-wngo eoverngo to employ­
ees of nny privnlo mnnK-lrnnnit enr- 
ripr whose minunl Know ,-pvpnup wns 
not Io b b  tlimi $1 million Fnir Imbor 
Standards Amendmpnln of 1901, 
95 2lri, 9, 75 Slni OB. 71 Fivp venrs 
Inter. Congress extended EISA cov­

erage lo stale nnd locnl government 
employee* for H ip  llml limo by willi- 
drawing the m i n i m u m  wnpv mill 
iivprtiinn exemptions from piildic 
hospital*. school*. nnd innnKlrmiBit 
enrripm whose roles mid service* 
wore subject Instate ri'gnlnlion. Fnir 
I-iibor Slnndnrdn Amendment* nf 
1900, 99 102tal nnd Ihl. HO Slid H3I. 
Al lhe mniip limn, Congm** eliini- 
noted H ip overtime exemption for nil 
ninHS-trmisit pmployppn oilier limn 
drivern, opernlom, mid ciindiirlnrn 
9 200li-i, fill Slnl H.'IO 'flip npplirnlinn 
of the F ISA lo public nrbnnln nnd 
hospital* won ruleil In Im williin Con­
gress' power under lhe enminprcp 
Ulnunp Mnrylmid v  Wirl/, 392 US 
IH3, 20 I, K*i 2d 1020, HH s Cl 2(117 
(IHfiRI,

Yho F I S A  nhliKnlinnn of public 
mnss Irmisil systems like S A T S  were 
pxpnndcd in 1971 when ('engross 
provided fnr (lie progressive rej-enl 
of lhe niii-viviiiK ovprlime exeuiplion 
for mnss-lrnnsil employees Fnir l.n 
Imr SlnndnrdB Amendments of 1974. 
5 2llhl, HH Still OH Congress niinillln- 
npnilnly brought lhe Slolen mid llipir 
NiilidivininnH further within H ip  m u 
hit ol lhe F I S A  hy extending FISA 
coverage lo virlunllv oil slole nnd 
Iocn I govern m e n  I einploypeB.
95 fitaK I1 mill nil, HH Slnl 5H, fib, 29 
IISC 55203i(ll mid (xi |29 USES 
95 203id I nnd (xl|. S A T S  romplied 
wiHi (lip FISA'n ovprlioie require- 
menln until 197fi, when iliin Cimrl, 
in Nnlionnl l^ngne ol Cities, nver- 
riiled Mnrylmid v \Viil7. mid held 
llml thp F I S A  rould lint lip 

l inn us n n )

npplied
cnnslitutinnnllv In thp "Irndilionnl 
governmental funcliorin" of slnle nnd 
locnl goveriimeiFs Four monthn nfter 
Nnlionnl l/Onglleof Cities won hmideil 
down, S A T S  infnrmpd iln employees
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thnl H ip  decision relieved S A T S  of il« 
overtime obligations under the FISA *

Mntlers rented there until Septcm 
tier 17, 1979, when the W n g e  nnd 
Ilnur Administration of lhe Mepnrl 
menl of Lnlmr innued nn opinion 
liml SA M T A ' n  npornlinnn "lire mil 
conntilutinnnlly immune from lhe 
nppliciition of (lie Fnir l.nhor Sinn 
dnnlH Act" under Niitionnl l<euRiie 
of Cilien. Opinion Wll-499, fi I,Hit 
91:113H. O n  November 21 nf llml 
yenr, S A M T A  tiled thin nclioii 
iifiniind (lie Secrnlnry or l.nlinr in lhe 
Uniled Slnlen Dlnlricl t.Vnirl for the 
Wenlern Dinlrict of Texun II k o ii r I i I  

ii dfclnrnlnrv judRmenl Ihnl, run 
trnry In I lie Wnge nnd Hour Admin 
jiiirnlion'n (leterminiilioii. Nnlinnnl 
Ix'iiRiie of Cilien precluded lhe nppli 
cntinn of the FIaSA'p overlime re­
quirement* In S A M T A ' n  npornlinnn 
The Sccrelnrv counlerclniined under 
29 U S C  5 217 (2.9 IJSCS §2I7| for 
enforcemcnl nf the overtime nnd ie 
cordkecpiiiR reiiuiremenln el lhe 
FISA. U n  the nnnie dny llml 
S A M T A  liled iln nclinn, np|iellnnt 
Unrein nnd nevernl other S A M T A  
employees hrouelit noil ngninsl 
S A M T A  in lhe nnme Oinlricl I'oiirl 
for overlime pny under Hie FISA 
Unrein v S A M T A ,  Civil Action No 
S A  79 C A  4BH. The District Cimrl 
linn nlnycd 1 lint nclinn pendiiiR Hie 
imlrmne of (hene ennpn, lint il nl- 
lowed Unrein to intervene in Hie 
present IdiRnlion ns n defendniit in 
support nf Hip Secretary. One month 
lifter S A M T A  brought null, the l)p 
pnrtrnenl of l.nhor formnlly 
nmended itn F ISA inlorprolivp regu- 
hitionn In provide llml publicly 
owned locnl mnnn-lrnnnil nynlemn ore 
not entitled to immunity under

!t. Neither HA IS  nor H/iM TA npprniB In 
linve ntli-irq.tisl In nvilld lhe KIN A'" mini 
itium wnite pnivipinnN We nre inT.-rii""! Ih-il 
hnBic ivnve level" in l lm  i i i b b b Irnusil imhivtrv

Nn-
lionnl ieiigue nf Cilien. 44 Fed ling 
7501111 119791. codified nn 29 C F R  
9 773.3lhK3) (19841.

On Novemlier 17, 1981, the Din- 
I rid Court grnnted SAMTA'n motion 
for siunmnry judgmpnt nnd denipd 
Hie Secretnry'n nnd Onrvin'n cross- 
mol ion for pnrlinl summnry juilg- 
nienl Wilhout further cxplnnntinn, 
lhe llinlrict Court ruled Ihnl "lix'nl 
pithlir innnn trnnnil nynlemn (includ­
ing |SAMTA|I coimtitule inlegrnl np- 
ernlionn in nrenn of Irndilionnl gov- 
ei omental functionn" under Nn- 
tioiml l-engue of Cities. JnriH Stale- 
no'iit in N o  82-1913, p 24n. The 
Secretory mid Unrein both npi>enled 
diredlv In this Court pursuant to 2H 
U S C  91252 128 IJSCS 5 I2B2|. Dur­
ing the |ieiidency nf those npiienln, 
Timispnrlntinn (Jnion v Ixing Islnnd 
It Co 4BB U S  fi78, 71 I, Ed 2d B47. 
III'.’ S Cl 1349 (I9R2I. wns decided. In 
Hull mine, lhe Cnurl ruled Ihnl com- 
iniiler rnil service prnvided hy the 
nlnle-owned Ixing Islnnd Rnil Rond 
did mil connlilule n "Irndilionnl gnv- 
ernnienlnl functinn" nml hence did 
mil enjoy cnnslitutionnl immunity, 
under Nntinnnl Iengue id Cities, 
from H ip  rmpiireniPnlp of the Rnil- 
w iiv  l.nhor Act. Thprpnflrr, it vn- 
ruled lhe District Court's judgment 
in Hie present rnsrn nnd rpmnmled 
tliein for further considerntion in 
Hie light nf Long Islnnd 457 U S  
11112, 73 I, Kd 2d 1309, 102 S Ct 2897
1198,0.

On remnnd. the District Court nil- 
bored to its nriginnl view nml ngnin 
onion'll judgment for S A M T A .

IIS9UH5.VH

Irmliliofmllv hi«ve W n  wpII in rtc i*m  nf the 
iiiinirtMltn wngn# prt^cribod by ih^ KI.SA. S«* 
Ilfu*| for N nlm nnl ol ( ‘il iw  i*t nl M
Amiri • 'm ino 7 -H

102,3
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r>r.7 V Supp 44T. (198.11 THr court 
looked first til wlinl it regnrdod ns 
tin- "liislnrirnl nudity" of stn.to in­
volvement in inns* trnnsit. It recog- 
ninil Hint Stolen not nlwnvs hnrf 
owned nnd npernted innnxlrnnxit 
systems. hut concluded Hint they 
linil engnged in n longstanding pnt- 
tern nf public regulation, nnd Hint 
thin regulntnrv trnilitiun gave riae to 
nn "inference nf sovereignly." Id, nt
4-17 448 The cnurt next looked to 
the record of federnl involvement in 
the field end concluded I hut consti- 
liilinnnl immunity would not result 
in nn erosion nf federnl nuthorily 
with respect to slnlo-owned mnss- 
trnnsil systems, liefnono ninny fed- 
end slnlutes themselves contnin ex­
emptions for Sinles nml limn nmke 
(lie wiUnlrnwnl nf federnl 

MSS tot s.mi
regulatory

power over public muss transit sys­
tems ii supervening I'edernl policy. Ill, 
nl 44H trill Although I he Kcdernl (Jov- 
eriiinenfs nut limit v over employee 
wngi-s under the KI„SA nhviousiy 
would Is- -r.Jed, ((ingress Inul nut 
assorted leresl in the wnges of
public in ..ectriilisit employees until 
lllfiti mid hence hud not estnhlislusl n 
liiiigstunding federnl interest in the 
field, ill contrast In the century-old 
federnl regulnlnry presence in lhe 
rnilrund industry found signilicnnt for 
the decision in long Islnnd. Einnlly. 
lhe court cimipnrisl mnss transit to-,lie 
list nl functions identified nscnnstilii- 
r■■•nullv i mmune in Nnlinnnl U-ngue 
of (’dies nod courhidisl Ihnl il did not 
ilillei Irum lliose luiu-lioiis in liny 
milter oil ronpty-l 'I In- court slnled: "If

I. ili»  |)i«|n<t Court nnnlvrM  the 
■tntiiiol u tii"  trMUMil uti*l«'» tin* fiuir port tret 
ili>vi«ift Ity ilu* Six fli • ,ir«,u«| hi Am«*ri«linrli v 
Cit\ ol I tfv fh i.tl. Vih I . I |in .t i|m ;o i In 
lllllt MH*\ t|i*» Clllirt lit A|t|w'fll* lifiboct to I II  
wholttfi thn liinrtm n fhu • m nniiinitv
n»* ii v»luitr siiul in mnilr ii«'ii|nMr n( little or

transit is lo bo distinguished from the 
exempt |Nn(ionnl longue of t'itirs| 
fund ions it w-ill hnve In lie hy identify­
ing n trnditionnl slnle function in the 
smiie wny pornngrupliy is sometimes 
identified: nonieiine knows il when 
they see it, hut they rnn'l describe il." 
fifi7 F Supp, nl 453'

The Seeretnry nn-', (inrcin ngnin 
took direct nppenls fnnn Hie District 
Court's judgment. W e  noted probn- 
hie jurisdiction 404 U S  HI2, 7H 1, Ed 
2d 79, 104 S Cl t!4 (198.11 After 
init in I nrgiiment, the coses were re­
stored to our rnlnnilnr for renrgu- 
men!, nnd the pnrlips were re­
quested to brief nnd nrgur the fol­
lowing nddilionnl question

"Whether nr not the principles 
or the Tenth Amendment ns set 
forth in Nnlionnl fvngiie of Cities 
v Usery, 42fi U S  H31 |4!l f. Kd 2d 
24fi, 90 S  Ct 2IC..M 119701. should 
he reconnidered-’” 4RH U S  I2lil. H2 
I, Eil 2d 921. IP SCI :|0t|!IR4i.

Renrgurnent followed in due course.

N A M 'S  n:i7|

II

(3) Appellees hnve mil nrgueil Hint 
S A M T A  is i m m u n e  from rnguhition 
under the F1.SA on the ground Ihnl 
il is u lis-nl trnnsil system engnged 
in intruslnle ciiiiuiiercinl nclivily In 
n prnelicnl sense, S A M T A ' n n|ierii- 
linns rnighl wnll he clmrnclerired ns 
"locnl." Nunelhi'less, il long luis 
lieen settled Ihnl Congress' nulhnrily 
under lhe Cimmierre Clnuse exlends

lie r ie rn se , ‘ .*I whrllti-f it im untlriln lirii lei
pilhlir sPTiirp or |“iim in i v I'fMM. ’ :1- m hr I hr i
gnvrrnmriil is Us e iisr it ie l peivliler, nml i l l  
whether severen irn I ie isete-nlnrlv se ile il In 
peifnrm II l)e«-niise nf n  (nm tininllv wi.le tiee.1
h i . nl I tn ;
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In intrnslnte eromitnic nclivilies Ihnl 
nlfect inlerslnle commerce Sit, eg. 
Model v Virginin Surfnce Mining & 
Reel Asso 4B2 U S  204. 270 277, fill 
I, EH 2d I. K H  S Cl 2352 IlSMIII. 
Ilcnrl of Allnnln Motel, Inc v 
Uniled Klntes, .179 U S  241, 2r.H, l.l I, 
Ed 2d 258, Hfi S Ct 948 (19(141; Wick 
nrd v Kilhnrn, 917 U S  III. I US. 97 i, 
Ed 122. 03 S Ct 82 11942:, United 
Etntes v Ditrhv. 912 U S  100, 85 I, Kd 
009, 01 S Ct 401, 192 AI.R 14.10 
(1941) Were S A M T A  n privnlt-ly 
owned nnd operated enterprise, il 
could nut credibly nrgue Ihnl ('(in­
gress exceederl the bounds of its 
Commerce Clnuse powprs in pre­
scribing minimum wages nnd over­
time mien for S A M T A ' s  employees 

Any constitutional eneinplimi from 
thp requirements nf the E ISA there­
fore must rest on SA M T A ' s  stnlns ns 
n governmental enlily rather tlinn 
on the "Incnl" nnture nf iln n|S'rn 
linns.

The prerequisites for govornmen- 
tnl iinmunily under Nnlionnl lengue 
of Cilien were summnrir.isl hv thin 
Court in Model, nuprn. Uniter Hint 
summary, four rnndilinns must he 
sntisfied Isifore n stntp nrtlvity mny 
tie deemed immune from 11 purlieu- 
Inr federnl regulntinn under lhe 
Commerce Clnuse. First, it is soul 
Ihnl the federnl slntllte nt issue 
mnst regulate "the 'Stntes ns 
Stales.'" Second, the slntule must 
"nddreis mutters thnt nre iiidisput 
nbly 'nllritiule|s| nt slnle 
sovereignly."' Third, slnle etimpli 
11 nee with the federnl iihligidion 
i i i i i s I  "diierlly iinpnir |the Slnles'l 
nhility 'In slruclure inlegrnl op,-rii 
thins ill nrens of trnditionnl govern 
inenlnl functions'" Fiiinll.v, the re 
Intion of nlnle nnd federnl interests 
iiuisl not lie such Ihnl "the nnture "I 
the ledernl interest . . . justifies

slide suhmisaion." 452 US, nt 287- 
288. nnd n 29. R9 I, Ed 2(1 1. 101 S Cl 
2952, limiting Nnlinnnl League of 
Cities, 420 US, nt 845, 852, 854. 49 L 
Etl 2d 245, 90 S  Ct 2405.

I tee ufltvvq 
The cnnlroveniy in the present 

enses hns focused on thp third Model 
requirement— thnt the challenged 
federnl stntule trench on "trndi- 
lionnl governmental functions." Thn 
District Court voiced .1 c o m m o n  con­
cern: "Despite the nbundnncp of nd- 
j p c H v p s . identifying which pnrticulnr 
stntp functions are im m u n e  remains 
flillicult.” 507 F  Supp, nt 447. Just 
how Irnublesome the task hns been 
is reveiiled by llte resulta renched in 
other federnl cnaes. Thun, courts 
hnve held thnt regulating nmbulnnce 
services, Cold Cross Amhulnnce v 
City of Knnsns City, 598 F Supp 950, 
907-009 ( W D  M o  19821, nlTd on 
cither grounds, 705 F2d 1005 (CA8 
t'1891, cert pending, No. R9-I98; li­
censing nuljmohile drivers, United 
Stntes v Rest. 573 F2d 1095, 1102- 
I lll’l (CA9 1978); opernting n munici­
pal nirport, Amernhnch v Cily nf 
CU-ielntiil, 598 F2d 1099, 1097-1098 
iCAO 19791; performing solid wnsle 
disposnl, llyhud Equipment Corp v 
City nf Akron, 054 F2d UR7. 1190 
it'A0 19811; nnd operating n highwny 
nnlhnrity, Molinn-Ealrndn v Puerto 
llico Mighwny Authority, 080 F2d 
811, 845-840 (CA1 19821. are func­
tions protected under Nntinnnl 
li-ngtie of Cities. At the anme time, 
eiiurlM hnvp hpld thnt issuance nf 
1 ml nut r in I development bonds. 
Woods v Monies nnd Structures nf 
I'iHslmrg, Knnsns. Inc. 489 F Supp 
12711. 1290-1297 (Knn 19801; rcguln- 
11011 ol intrnstntc nnturnl gns sides, 
oklnhoiun ex rel. Derrylierrv v 
FKKC. 494 F  Supp 030. 057 (Wll 
(Ik In 19801. nlTd, 001 F2d R37. (CA10 
19811, cert denied sub n o m  Texas v
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FERf , <1157 U S  1105, 75 L, Fid 2H longue of Cities Id lluit case lln1
1313, 102 S  Ct 2902, 102 S Ct 2903 Court not fori Ii cxnmples of pro-
(I9H2I; regulation of trnflie on public tected ii ml unprotected functions, 
ronds, Friends of the Enrlh v Cnrpy, see -120 US, nl H5I. 854, n Ifl, <19 I,
552 F2d 25, 39 (CA2I, corl denied, Ed 2d 2<in. 95 S Ct 2455, but pro-
434 U S  902, 54 I> Ed 2d 18ft, 98 8 Ct vided no pxplnnntion of how I ham*
295 (19771; regulation of nir trnnn- oxnniplpn were idpntilipd The only
portnlinn, Hughea Air Corp. v Public other cose in which thp Court linn
Utililicn CoinnTn of Cnl. 544 F’2d lind occasion to nddrpnn the problem
1334, 1340-1341 (CA9 19811; oporn- ifl Ixnig Inlnnd1 W p  there oliservrd:
tion nf n telephone fl.vslpin, Puerto "The determination of whether n
Rico Tel Co v F('(\ 553 F2d 694, federnl Inw inipnirs ii stale's author-
700-701 (CAI 1977'; tensing lind nnle ity with ren|H'cl In ’nrenn of trmli-
of nnturnl gns, Public Service Co. of tionnl |fltnte| fuuclionn' m n y  nl liniefl
N.C. V  FERC, 587 F2il 715, 721 (CAfil be n diRicult one." 455 US. nl 684.
cert denied nub noni Ixiuislnnn v 
FERC. 444 U S  879, 62 I, Ed 2d 108, 
100 S  Ct 155. 100 S Ct 157 (19791; 
operation of n inentnl henlth facility, 
Williams v Ennlnide Mentnl 

I40R 08 fl.ml

llenllli Center, 
Inc. 569 l’2d 671, 680 681 iCAIIl, 
cert denied, 469 U S  970, 74 I, Ed 2d 
294, 103 S Ct 318119821; nnd provision 
of in house doineslir services fir the 
ngcil nnd hnndicnpped, Unnnptte v 
Cnlifnrnin llenllli und Wclfnre 
Agency, 704 F2d 1465, 1472 ICAO 
198.11, nre not entitled In immunity. 
W e  lind il didicult, if not impossible, 
to identify on organizing principle 
thnt plnros encli of the coses in the 
first group on one side nf n line nnd 
encli nf the enses in the second group 
on the oilier Hide. The constitutional 
distinction between licensing driven? 
nnd regolntirg trnflie. for exnmple. 
or between opcrnting a highway nu­
lhnrily and o|>eriiliug a mental 
health fnrilitv, in elusive nt best.

Thus fnr. this Court ilseir hns 
made little headway in defining the 
scope of the governmental funrtinns 
deemed prntecled under Nnlionnl

fi. Sec slio . however .tellersnn County i’hnr- 
m nrrtilirnl Awn v Aliliotl I J ib o r n t n r ip * .  460 
US l rdl. |r.4 n 6. 74 I. K<l V<\ M 2. 10.1 S  Ct 
IU II . fIMRJtl; KFRC v Miwipdjipi, 4*6 US 742. 
781. n*nl n 7. 72 I. KH 2»l fiW, 102 S  C l ? |2 ll

71 I- Ed 2d 647, 102 S Ct 1349. 
quilling Nnlinnnl league nf Cities, 
426 US, nt 852. 49 |, Ed 2d 245. 96 S 
Ct 2466 The nroirnry nf thnl slnle- 
ment is demnnstrnted hy lliis Court's 
own dillieultieH in Ising Ifllnnd in 
developing n workable utnndnrd fur 
"Irndilinnnl gnveriiineiiliil func 
tinnn.” W e  ri<lied in large pnrl there 
nn "the /usfnnVnl r / 'i t li ly I lint the 
operation nl railroads is not among 
the fund inns l im llt in n n lly  per­
formed hy slnte and local govern­
ments," hut ive

d m  ti.s b u m

simultaneously ilis 
nvowed "n stnlie liinlnriciil view of 
slide fund ions generally immune 
from federnl regiilnlinii " 455 US, at 
686, 71 I, Ed 2d 547. 1112 S Ct 1349 
(lirsl emphnsis added; second einpliu- 
flis in original'. W e  held that the 
inquiry into n pnilirulnr fiindiun'H 
"trnditionnl" nature wns merely u 
menus of determining whether the 
federnl slnliile nl issue unduly hand 
icnps "basic alnte prerogatives," id, 
nt 686-687, 71 I, Ed 2d 547, 102 S Cl 
1349, hut we did not oiler nn expin- 
tint inn nf ivhnt makes one state four- 
lion n "hnsic prrrogntive" nnd nn-

<19821 (opinion ,-nni-iirriuK in ju.lgm rnl in 
pnrl nnd 4i**eniieji in I'nrll: F ry  v United 
Sinter. 421 U S  r.42, tins, nml n IS. 44 I. Kd 2d 
.161. SB S l ’l I W 11*1751 nli.Kmthnii npiniunl
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other funrlion not hiuiic Finally, 
having disclaimed ii rigid udliiure un 
the liiHtnrirnl |>edigreo nf at alt* in­
volvement in n particular nren, we 
unnelheleflfl found il appropriate to 
emphasize llie extended liislnrirnl 
record of fei/ern/ involvement in tin* 
Held of rnil lrnnH|iorlntimi Id, al 
687-689, 71 I. Ed 2(1 547, 102 S Cl 
1349.

M a n y  cunfllitulinnnl standards in­
volve "iinrlmihle|d| . . grnv nrens,"
Frv v United Stnten, 421 U S  542, 
558, 44 I, Ed 2d 363. 95 S  Cl 1,92 
119751 tilinnenting npiniunl, mid. dr- 
npile the difficulties Ihnl thin Ciillil 
and other cnurls hnve encolliileied 
so far. it normally might lie Ian lo 
venture lln* nflsiiuiplimi llml ease In­
case development would lend to a 
wnrknhle Hlundnrd fnr determining 
whether ii pnrtirulnr governmental 
function shuuhl lie iuunune Irmn list 
eral regulation under the (‘uiniiierie 
Clnuse. A further cnulionnrv note is 
suunded, however, hy I lie ('mill’s 
ex|ierieure in the related held nf 
stole immunity from federnl Inxn 
tinn In Smith Cnrnlinn v United 
States, 199 U S  437, 51) I. Ed 261. 26 
S Cl I III 110(151. the Court held for 
the liist time llml the stnle lax ini 
munily recognized in Cullector v 
liny, II Wall 11.3, 2(1 I, Kd 122 
(18711. extended only to the "nidi- 
miry" and "strictly governmental" 
inslnnnenlnlilies of stnle govern- 
inents mid mil to instriimenlnlilies

0. Son Flint v Slun«* T rn ty  Co. 220 I'*' 107.
172. r.r. I. m  :wu. :ti s ct :i42 i iu n t  i v ......
lu ll"!, Uolvf»riiiK v T lio rm ll. .1I1H IIS  2 lM.
82 i. fvi r̂»8. r.8 s c't r»:in niwo
llclvpiiriK  v Co-Apr*. 29.1 U S  211. 22r». 7" I. Ivl 
2<l|. r.r. S  Ct 171 • 19.141 U m liil
Stntr* v ('nlifoinin, 2‘»7 U S  17* | 8 .r*. 8 9  I. Fil 
*07. * 6  S  »*l 421 119.181 ("nrtivjtir* in v\ln*li 
th" ntnt»*« hnvr Irmlif mm.llv plip.Pkt l̂ ' Soutu 
Cnrnlinn v United Slnte*. 199 US U r .  481. •r»'* 
I, F il 2fil, W  s  Cl 1 19 t IfHVil f 's ln r l lv  |t«w.'in 
mpnlnr*'

7. In Sniitli Cnrnlinn. H i p  Cniir* r«*l»rwl nn

'•I IIIH l |0r»!*ri IIMI5

"used liv the State in the carrying 
on ol no nrdinary private hiuiiuesfl " 
199 IIS. al 451, 461. 50 I. Ivl 261, 26 
S t'l tin While the Court applied 
the distinction outlined in South 
Ciirnliiia fur the following 4(1 yenrs, 
nl mi lline during Ihnl period did 
the Court develop n coilflifltont for- 
iniilnlinn nf the kinds nf governmen- 
l.iil funrtionfl thnl were entitled In 
immunity. Thn Court identified the 
protected function!! at various limes 
ns "essential," "uminl," "tradition- 
al." or "fltricllv governmental 

(-mi) llHB4l|
While "these dilferencefl in phraseol­
og y  . nii.nl not lie loo literally 
rout rmlhdiiiguiiihed," llriiHh v Cum- 
niissinne.. 160 U S  352, 362. HI 1, Kd 
691, 57 S Cl 495. 108 Al.ll 1428 
l|937t, they rellecl nn inability lo 
specify precisely whnt aspects of a 
governmental function made il nec­
essary In  the "unimpaired existence" 
of the Stall's. Collector v liny. 11 
Wall, al 127. 20 I, Ed 122. Indeed, 
the Court tilliinntcly clinsc "not, hy 
on attempt to formulate any general 
lest, |ln| risk embnrrnssing the deri­
sion id cases (concerningl activities 
of n different kind which m n y  nrisc 
h i the future." Hrusli v Commis­
sioner, 3IH1 US, nt 365. 81 I, Ed 691. 
57 S t 'I 495, 108 A L K  1428.

If these lax immunity enses had 
nny rnniniuri thread, it wns in the 
ill tempt lo distinguish between "gov- 
ernmenliil" and "pruprielnry" func- 
tinns.’ I'o say thnt the distinction

111.. Ktnrepl nt "slrictlv gnve rmiienlnl" funr 
l(,.iiu |., . 11ilintit the nppiicstkin <.f n federst
1..|il.i. license lux lo n slsle-nvned Ihpinritis 
fnl.illinn monopoly In  K lin l. lhe Cim rl xtnle.1 
" f i l l ,  tr.le  distinction is tHdween llinse 
Kperilllens et lh e  S lides esseilHnl tn lhe exe- 
.-•Shin nt its fsirl Rovernmenlnl tum-tjnns, nml 
w ho I. lhe S ln le  enn nnlv itn itself, nnd Ihi-ee
i i - * i v i l i i - ,  w hirh ore of n privnie elm rsrlpr"; 
n -r lliis  sfnnitnrit. "(i(l is no pnrl of lhe  
lep-ontfnl geveiam enlnl fiinrlions of o Sln le In 
pon-iHe nienns nl lrnn*|K>itntion. siip|ily sitifi- 
i ml Iir I i I, w n le r  nml the like " 2211 t IS. nl 172,
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In-tween
M M  |tM *41|

"Rovernmentnl" nnd "pro- 
pilidnrv" proved In In- ntnhle, how 
ever, would Im nnnii-lhmK id nn over- 
Ntnleinenl In I•• 11. (nr einmple, the 
('nml deelnred llml llie prnvinjnn of 
II iniiiiil'ipnl wnlei nnpply "in no pnrl 
of I lie ewienlinl Rnvermnentnl (one- 
liniin nl n Slnle " Flint v Stnnn Ttncy 
Cn 2211 U S  III/, 172, fdi I, Kd 389, ill 
S  ('I .'MU Twenty tux yenm Inler, 
willinnl nny intervening rhntiRe in 
Hie npplirnlile Ii-riiI nlmidnrdn, the 
Cimrl -(imply rejected iln earlier |ne 
nil inn nnd decided llml I lie provjninn 
nl ii iniiniripiil wider mipplv ivni> 
iinniune from fcdrr.il tnxntinn nn nn 
ennenlinl Riivoinun-nlnl fonction, 
even llimipli inonii ipnl wnlei wnrkn 
linii! Iniil lieen n|ierilliil fnr prnlil hy 
privnle indonliv llmnli v Committ 
niiiner. iKH) IIS, nl .1711 373, HI I. Kd
ran. r.7 s ct ion a m i  h z h . ai
I lie nnine lime llml Die Court wnn 
linldiiip n miiiiiripnl wider Htipply lo 
Im ininiiilie from federnl Inxen, il 
lind held Ihnl n nlutemil riiinniuler 
rnil nvnlem wnn nnl iinoione. Helver- 
inn v Power*. 5813 U S  214, 7!l I. Kd 
2111, fifi S Cl 171 (lll.'MI doidice 
Block. in llelverinp v (ierhnrdl. 3114 
U S  4IW|, 427, H2 I. .d 1427. 58 S Cl 
(Kill i|‘l.1HI, wnn moved In nhnerve: 
"An implied cnnnlilolinnnl dintinc-

r.r. | K.| ,w>. .11 s  C l 14'.* In f lh fn  v l le lv e r  
inn. :*i:* l'H  .1m .  l. Kd n n ; .  r.4 ,s n  t>t,
* I ** *4». n n o l l i n  cp«p i n v d t i n g  a  aIaIp l i q u o r  

i n n i iu | i i i |v .  » li r  « « u r1  A fn l r d  t h n l  
" I I I "  I • • 18 1 1 1 i*aa n f  h n y m g  n m l v d l i n g  t o m  m o d i 
I ICC i« n o t t l i r  |«»i f o rm n i i 'T  o f  n  g m r r n -
i tton ln l f im r t in o ,"  nnd Hm l ' |w |h rn  a Atntp 
h i 1' ! *  • l»r» m m kr- l |i ln « r •cok in g  n iA lnm p r* i l 
l l i \ c c U  ilM*|f o f  I»a <|*|I|»| •w ivprrjgn lv p ro  
In u io  om l ink*** on  llm  « lim nil<*r o f  n f rn d r r .

lor ol IpaaI. aa I In* lo ting  pnwrr of III** 
foil# m l gm crnnirnl «■ roin<aiiii*r| " Id . nl ,*WW, 
TH I IM I.HI7. M  S  Ci 7 It , |„  llm
C‘ »or1 upheld llm npplii nimo of I I i p  frdtrnl

tion which Io x o h  income nf nn nllieer 
o f n elnle operated trnniporlntinn 
■ yelein nnd exempt* incnine n( Hie 
(niinnRer o f n iniimiipnl wnlei workx 
xyxtem nmnileele llie iinierlnintv 
crented hy tin* 'eewnlinr nnd 'non 
MMtmlial' leel" Icnni'ilrriMK npiniunl 
Il wnn line niireilninlv nnd lofdohil- 
ily llml led the Cnnil Hlinilly there- 
nller, in N e w  York v I hided Slnlen, 
328 IIS fi72, mi I, (it 328. 88 S Cl 
310 110481, nnnniinntinlv In ronrludn 
Ihnl lln* dlHlinrlinn lielween " r o v  
einmeidnl" nnd "ptnprteliirv" funr- 
tinim wne "mdennhle" nnd muni lie 
nhnndnned. Km. id , id 883. Oil I, Kd 
328, 88 S Cl ,110 Inpininu id Prank- 
fiirler, .1, joined hy ItiillrdRf. .1 I, id , 
nl 888, 0(1 I, Kd 328. 88 S Cl 310 
I.Stnne, C  .1, ennrui rniR. joined liv 
Reed, Murpliv, nnd Ihirlnn. .1.1 I id . 
nl 800 808. 00 |. Kd 3','li. 8li S Cl 310 
llkmplnn. .1 , diKxcntinR. joined hy 
lllnrk. d I See nlnn MneuneliunellN v 
Uniled Slnlen, 438 IIS 444, 487, nnd 
n 14. 88 I, Kd 2d 40.1. *18 S Cl 118.1 
II07H) iplurality npiniunl, Cnne v 
llnwlen. 327 U S  02. 101. 'ill I, Kd 882, 
88 S Cl 438 I III48I

llfll) OH fll.1|
Kvon dnriiiK llie lieydny of the 

r o v i - i  iinienlnl/prnprieliiry diKlinc- 
linn i.-t iid rRnveriniieiilnl Inn i m m u­
nity dielline lhe Cnurt never ex 
plnined the -"101111111111111111 Imnin lor

inrotnr Im  fo Hip inrnmc of (matron of a 
NiAlroprrnfptl fo n iiin ilrr  rnitroml. Ilip Conrl 
rri(prptod Ihnl "fh.- Slnl** rnnimt wilhthnw  
Aonrrm n| rpvnnup fnoo »h** lpd**r«l im in g  
power hv Plignging in hie in t e rn  whirl* toiiaIi 
loli* n drpm'tm* from •mnnl g"vprnni*»ulnl 
fimrliooA nnd l»  whi*h hv rr-nwtn of Ihpii 
nnlor**. Ih»* IwImhI In*top pnvrr wnultl nor- 
mAlIv r x t rn d .' rrpnrdl«**vt nf llm  for! Ihnl thn 
pro|iri»lnrv pnlrrpiiMOA nr** ondeitAkon for 
whnl Ihn Slp lp  itinrpivp* to Im* I|ip pitlillr
itpttpm * ?!!« 1 'S. ni Wf». r*i i. Kti z* i|, r,r. S Cl 
It I A fford. AIIpi* v Hogcote !UM I IS <1.19,
4ni 4f»i. sy i. ya iiM. fi« s c» (iMii(|*i:im

i(ia«

(JAM*'IA v S A N  A N T O N I O  M K T K O
H.*» I> f l fi?H  M | |  f i |  / , |  |H | t .  | i / ,  |4  | ’|  |(V (A

IIwit ilint|fic(Jon In South (’urulliwi
it I'lififi'HHiMl Itn toiiii*rn t lint (| it 11 lit 
ilml ptiitr iitiinuoity ( iim ii fi'ili'ifil 
tllXiitinil writiIt| filluw (hr Slnli'M In 
under mini* tin* Kwl»*rii| (Juv«>ii) 
ItifilI'm tin hiiMi' hy CHpMiiilliiK Milo 
|iri'vjfMi*tly privnti* nntiifM ul tin* 
I'cotiomv Sim* I (Ml U. S , nt 4 M  4f*U, 
Tdl I, Kii ••*»I. M  S  Ct I H f  Although 
till' nii“l t»i nH'OfH'ili' mIhIi* iiim I Ini 
i t i i I  HilcrmtH Dhviounlv ilfiiiiitiilnl 
I hut h IiiIi*  iinriiliiiit v hfivo nuiim* I i i i i  
itinif |»iuici|ih\ thf (Joitrl did not • rv 
to jiim |ifv the pnrlirilhii ri'*uill it 
riutrhnl; it Niinpl.y coin ludnl tliut o 
"line | h i m l  | Ik* drawn," id ill IM v  

Tit) I. Kd m ,  ZO S Cl lilt, and pro 
ciHili'd lodiaw that Inn* Th** C u m  In 
flalHaatuaiH in lalrr niwa*. *onh a s  
I Ilf asm'll him in O h m  v llflvfiittp., 
2112 (IS *MU), .11111, 7H I, Kd I'Hti, M  S 
Ct 72f» <l!t‘)4t. (hat “|w|hfii a statf 
i*iili t h  tin* market plan* ueehmi; ins 
.otiifrH it divfsla it̂ ell ol its ipinsi 
Hovfri'iKnty pro Innlo." sound imiM* 
of ip'it* thxit thnii rfiiKoiinl expl o m  
lion T'hiM inahilily to givr p n m  ifdetl 
roiitrnt to (lie distinction lielween 
"^ovfriiinentnl" nnd "piopnotni v." 
no less sinndininlly than its iniwiuk 
ahililv, led the Court to abandon thf 
dist met ion in Nf'.v York v United 
Slides

Tlir distinct inn the Court d m  
curded ns unworkable in the lielrl ol

H Hml ronroro w a a  pt*|iprinllv w nghlv o» 
South Cnrnlinn iMTnim* hipinr Inii**. I|ip t*li 
p*rl t»l lln* tljupnip m llin l cm*n*. IIipii in 
nmnlPfl Im ovrr oopfoiirtli of Uu- Ifrh-rol 
I tiivpi unit ni 'a rpvr*niim Stt* Ni-w Vn*k v 
Ih illrtt Slnle#. : i ; s  U S  r.7;>. S'lH. II I. 'Hi I. IM 
.T.*n. fUi s  C i lli.i|a4 i;i(,|iw w o iM a: opaiitoo

H |mltM<«|, | hi* "frnililitirinl nu llin ' nl n 
pnrl it atm gnvpiiimprjlnl foorlion r un Ira i 
o iiiIIp i of hmlonrnl npnMighlitlnpt* • »**|-*\ ■* 
•••II ovit|piiil\ ' Irntlilioonl" fa in lion  it •*lit<» 
yntlnrjnv'i* aii«|mmI inn'ontion 'I'Ih k . Mil 
Imonl I ongup u| Cilipn ollrrrtl Iht* pim i* i»*n

Im  Immuiidy lum proved no more 
Itillllul in the Held of reytll'ttory 
immunity under (he f'uitiinerce 
( limn- Neither do nny of the niter- 
unlive Hlondnrdit thnt inlyht Im- e m ­
ployed lo dinlinRilixh helweeti pro­
tected nnd unprolm'ted Rovermnen- 
lol hinrthinn np|ienr mnmiRenhle 
W e  rejerleil the iKitmihilily <d umk 
m p  limniinily tutu on n purely hie 
tin ii ill Mlmidnnl of "trndllimi" ill 
I o u r  l-diiml, nnd pro|ietly no Tho 
uoed i.hvioim delect of n hintorirnl 
oppionth In ntute iintmitiily in llml 
il prevenlN n court from ncttininiiK 
dotitiR clmtiRen in llto hintoricul 
l-imtioiiu of Stnten, chniiRen llml 
lorn- rcmilh-d

I4ttn i ih  M 4|

in n miiiiher of n m r  
priv.de ritmlionH like ethical inf. (•»•- 
m u  o hh iitiled hy the Klnlen mid then 
Ktilidiviniiiim* At the nmne time, the 
only uppnrent virtue nt it riRortiitH 
liinlorivul nliindiird. nnniely. tin 
pi online ol n fenmumlily objective 
imi-iimiiii- lor -dale itnmitmly. in illti- 
noi v Kelinnn- oil hinlory tin nn orRM- 
ni/niR priini|ile renulln in lim-ilriiw- 
in,- ol tin- moat nrbitrnrv nort, the 
Keniwin of ntute Rovermnentnl funr- 
Iniim nlrelchen ovor n hintorirnl con- 
liiiimm I io i i i  before the Itevr'-ilion 
lo the prenent, nnd courln would 
hnve In decide hv lint precinely Iinw 
lonitnlnndiiiK n pnttern nf Hlnle n-

P'lhhi I'/trkA nml rrrrcntion aa nil pinmplp nf 
n ir•i*l*li**(«mI g'tvpriimpnlAl him linn 4W  U S  
nl *«M. f» I IM 2d 24<r». W  S  C l 24Sf. A Acnnt 
u(* Kr-ti* PtirliPr. Iin¥*pvpr. in SlurAinnkrr v 
Hi.iUmI SiniPA. 147 U S  2.H2.17 I. Kd I f f .  I I  S  
C l »H| (|H*i;t». Ihn ( n m l pninlctl mil Ihnl cdv  
nim iitoili nrigim illy lllid I m*«>i i  pmvpliMl mil fur 
*•■• lunliiili Iml fur grnring dnuii**<l'c nnnnnl*
'■**• '" inuiiin ." nnd Ihnl "|i|n lln* niPinm v ct 
ni"ti n»w living, n pn»|vxiiti*'n In inkn privnlp 
piii|N-t*v |Itv ppnnpnl (fnnminl fnr n piihlir 
priik wmild hnvp lirpn rpgntdi*«l aa n
timid p ifnitu* nf IrgiAlnlivr j h iw it  " Id . nl 
.“17 .17 I. I ’d I/II. ( I  S C I  1HI
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volvrmriil find let !w lor federnl reg- 
ult.lorv miOiorily to In* «*«l '•

|.M I'N A<A|
A n*ftilitol«»ric*fil hIhihImm! (or nr 

|f*4 tiviir immune guveirm.enlMl futic* 
t if ii io in likely to Im* Mint on unwurku- 
hi.* on in ii ItinUirH'ol slnudnrd Tim 
K'.nl nl identifying "iltiMiiii'ly” gov* 
ernmeittfil I uni’ll oim, lor exnntple, 
Iim h hi'i'M rejected l.v till* ('.Milt in 
tl.p lii'lil of government tori linliilily 
in |*uft heniuse the notion of n 
Mum.|iM*lv" government n I function in 
itnntnniigrnhle See lotlinn Towing 
Co v (ffiitnl Slut Pi, :iWi IIS (il, 114 
OH. (INI |. Kd 48, 70 S c» 122 (111551; 
nee nlno Lnfnyf'tte v IxMininnn Power
a  i.igi*t Co i.ifi u s  4:1:1, r.r. 1, 
(*>1 2d WM. «»H S Ct 112:1 11*1781 iritn
nentmg opinion) Another poHsihilify 
would Im* to confirm itniniinify to 
"nm*«*Hiiry" gnvrrrmienfnl xervireti, 
Hint i»». Korvjren Ihnl would Ik? pro­
vided nijol.Mpmtnlv or not nt nil un­
less I Im government provided them. 
Cf Klin* v Stone T n m v  Co 220 US, 
nt 172. rifi 1, i:d iHt), ;ti s ci 342* 
Tim net ol services llm* fito into this 
cut eg. 11 however, mn> well ho neg­
ligible Tlir (net thnt nil unregiilnled 
niiirkel produces lew. of Home fN'rvici* 
tlinn 1. Strife deems ilesirnhle does 
not menu thnl tlm Stole itself mind 
provide the service; in most it not nil

10. for inti* I. the mine e n n n . ,  th r •*«." 
I rn r r  vr| nun of n Irm hlion *•! f'»*t**rnl ...\n|vr 
.n r... in o p'.rhmlMr nr*-o •!•*<•«§ not provide nr. 
nil.1*!..!.!!' lOoiilnol for nfnte im iim .i.iiIv  Mm) 
nl |t»e IVitorol fin**»inti»i'i»r« m ro u.t r^ u ti. 
lory Nil.nl>  or«||.nnli*«| Ii*** .lino .'HI vmr« ngo 
w ill, llio llonl. unit o te*#d purlum o| .1
linn tl«'«r|o|Ntl A illlin  tho purl lw.n den.dra 
H e* Mv.-nl veilngr n| tin* rogiitnlorv n r l.v il. 
il'im  lii'l dm iifinh Ill** stin .ig 'h ol l l .r  fcdm d  
in lerorl m n|i|ilv..ij( reg.llntiM v rlnnilnriln In 
stnle n r 'iu iiin . nor d«*T» il i.|I»t I the idr.’iigth 
nf tl.o Sliiies' inlerost m h*-iin» l i r e  from
rodo.nl s.iiieivision Al'hmipli .he Cnurt** .1.
I r r p o v o i i . i n r t i . n l  In n  im n i i im * \  i l n  i i jo i i *  im 
I r n s i h h  t i i o o  • u t i | o i - |n f  p m u l n r  * ln l e  n i i i v i  
l i o n  . 1 1  l o d r r o l  fo « u |i i 'M  tu x  H 'ino I I . im o  n * | i v .

i-wipr, thi' Slnl#* rot. Voiilrnrl mil" 
hv liiiinK privntp ltrui» In providn 
I In* .wrvirp til h|iii|.Iv l.y pinvldihK 
HillwldiPR In I'xinliiiK «nppliPiH It 
iiIhii in «i|m*i 1 In ipM'Dlinn how wi'll 
pipiipppd courtH nil* In innkr lliin 
klnil of ilptprmlmiliim nlKiiit Ihn 
working* nf pronnimr imnknlH

Ml We Imlii've. however, thill 
there is n more rundiimeotnl proti 
Inn ut work hen*, n proldem fhnt 
pxplninn why the C#mi*1 wns never 
nlde to provide n hnnis fur I fie gov-

eriiinentiil/proprietiirv distinction in 
the intergoverninentnl ton immunity 
crisi'H mid why nil itHempI to drnw 
simihir distinct ions with import to 
federnl regulnloiy imthoritv under 
Nntirmnl l#engne n f Cities in unlikely 
lo succeed regindlens of how llm 
distinctions nre phi used The proli 

lem is Hint neither the governnien- 
tnl/pruprielnrv rlistinction nor nnv 

|,#11. |IH S4III 
other Hint p m  ports lo sepnrnte mil 
import iml governmentnl fiiiietiiins 
run he liilllilul lo the rule of federnl- 
ism in ri d e m o n  ulic society The 
essenee of on# fodeii.l nvsteiii is Ihnl 
within Ihn renllit id nulliorily left 
open to them under the Count iln- 
tion, Hie Stoles 111.isl lie e.pn.llv tree 
to ongngo in nnv ndivilv llml their 
citi/eiiH chooHe lor the r.ni.mun wenl,

lie* *'hn|vr| been totdilim inllv » ith iu  |f**«|rrol 
tiivingl |mvkor fo.nl ll ir  l##p<im<up " Nov» Yurt, 
v United Stiilr* . dlT. I 'S', id WUi. *H» I. F ,|  M'/II. 
Cili S  I ’t dll* iSImmo, C .) ru iiciiitiiip . in...ml hv 
Iteed. M urplo . nnd Itu .Inn ,11 • Ihn ( in n .  
him not in fuel rmpernd fntlnrsl lin e *  lo lii.vn 
|u»lg lim'iiiit ul IWmuIi in #i.i|ni |#i Im nffnrlivn 
Tim  inrunm lev  nl iiwi.n in l ‘«m«*r». ■uprn. 
IiwiK rllnrl Imm .line  n dnrudn |># f,i»r tlir* In i 
vnnr* In. u h ir li •* wnn rl.nlinnKnil, n l.iln  tin* 
fn*|nrnl Iah w l.nw  npplirs'.nM wns ..jdtnld in 
N.'W York v th iilrd  .‘ hnln* liN.k »Unrl in IJI.'IS! 
nnd wns rnm‘indn«| InfM ihne •'»»• ynnrs Inter 
S**n | Inlvnrinu v 1'e'vnrs *.'!» I ’ 'S . nl / / ? .  7'i I. 
I'd I . f*f« S I * .  1*1. ItnV n«|mw . 'the Krripr*. 
. 1.1 Itu lr of I 'm ninr.inn.nl T n r  liie n i.e il v A 
l ip n l Mvllt I I  Ind II.11 I I .'Il h 11 r, . pi.Vl,

in.io

(iAIICIA v S A N  A N T O N I O  M K T H O .  
■«<••• us r.vu. m.i 1 I’.cm h u h  in*, s , # pair.

nn innllpr Im* uiii.iIIknIii# hi mm.'. 
.'H'M.r V IIIIVI.il.. •• I «<• ll.cl.I.lll.K III.' 
jilillimrv iliU'liii. Hi nl,* iiivnlvi'iiii'iil 
In ln< Aiiv mil* "I hIiiIi. iimiiiiiulv 
tlml limkii lo flip "Irinliliiiniil." "inli" 
Kiiil," nr "npri'HMiii y" millin' nf .fi.v 
p.niiipiilnl IiiihTiiiiih inpviliililv m  
vili'H 1111 hhi.|h'(i.i| fi>ili.rnl juiliriiiiv 
In niiiki. ilm-iniditH nil.ml wliirli hIiiIi* 
piilicii'ii it liiviim nml wlilcli iiiii'H il 
llifllkl’H "Till* Mci|.|K'0 l»f KWI'IHIHI'lll 

in lln* winni'i" nl i.»pi.rinii.nl," 
AikIi'ihiiii . llm,ii. II Whiml HIM. '.!l!l! 
fi I, K*l 111'/ 11 HZ 11, nml lln- SIiiIi'h 
r,i ■ i in .I Hiuvi" iih liilHiriiliirii'H fur «. 
villi iiihI rciiiiiiiiili. ,"X|*.|I,lii'lil, hit 
N r w  Stilt,* Iih C 11 v l.irhillilliii. yW. 
IIS ZISZ. Ill I. Vfi I. Kil 717. M  S  ft 
371 (III.TZi lUriniilciH. .1. ilisHi-iil nip I. 
if 1 liny imml pny nn mlHi-il prin- 
wIii'ii t Ii#*v >iii*«*l I lii" I'liniipmn iktiIh 
ol llii'ii I'ilifi'iir.y l.v li.kmi! up limi 
lioHH llml 1111 rnrlii'r ilny iiihI n <lil 
fi'ri'iil HiM’ii'ly lofl in privnti' Iiiii.iIh 
Iii lln. wiirili nl .hifllic#' Itliuk’

"Tlii'n" in mil. nml Hip- iiiiihiI 
It, nny nn.Tinni’iiiK lini" ol '•■nmr 
rill 1011 Ih.Iwppii ('HHPiitinl nml non 
pjmpiitii 11 povprmnpiilnl fmirtimiH 
Miniv Kiivprnmpiilnl furicliniiH ol 
Imlny Ihivp ill sonip lime in Hip 
print Ikto noii KovcrnmPtilril TIip 
KPiiiiiR of our Kiivprnrni'iit provii|ps 
llml. within Hip nplii'rp of roriHlilo 
lionnl nrlion. I lip |MK)|>t<*— ncl (lit! 
mil I In ninth Dip COUrlH Iml 
Ihrimpli llii'ir pIitIpiI IpeiHlnlivp 
ipprrHPiiliilivoH— linvp Hip poivn 
In ilptprmino nn cnnrlilinim iIp- 
mo,nl. wlnit HPrvicpR nml fum’lions 
Hip jmlijir wpllnrp rpquirpn." IIpI 
vpriiiK v l.Vrlmrdl. HIM US. nl ’U*7. 
HZ I. I Ml 1.137. fiH S Cl iKi'l ininrur 
t in#: opinionl

[?t>] W p  tlipri'forp now ri'jpcl. ns 
liiiHoiinil in prinriplp mill nnworkn 
hip in priH’lirp, n rulo ol hIiiIp iiomo 
nilv In.in hslprnl ri'Kiilnlion llml

luriiH on 11 jmlieinl npprniHnl of 
whpllipr 11

Mim IIH n#7|
pnrlirillnr Kuvprnnii'iitnl 

Inin lion in "inlPKinl" or "Irndi- 
lioiiiil " Any Hiicli rnl,* Ip ihIh  lo in-
i-otiHiitli'iil ri'HidlH nt H ip  Hump time 
Ihnl il iliHHprvPH principles) of doino- 
crrilii- Hell ijovpriinio'P. nnd il liri'Pdn 
iih 'o ip .ih Ip iii’V priK-inp|y I ip c .’.uhp il iH 
divori’i'd from IIio hp  prinriplpfl If 
Ihi'tP nrp In lie liimlH on H ip  I’Vdprnl 
I iovi'i-iiiiionl *•« |Hiwi-r lo inlprforp 
mill Mint#* fmu'linnH— n« iiudoiihl- 
pillv I her#* nrP’ -wo numl hmk pIhp. 
wlii'ip lo lind IliPin W p  nrcordinKly 
ret ini, lo H ip miili'rtyinK inmie llml 
I’linlronlpd lliis Court in Nnlionnl
I .p o ih ip  of CilipH— Iho mnnnpr in 
which Dip Conslilulion innulnlpn 
Sluli's from the rriich of ConKrcHH- 
Ih iw p i iinilpr Iho Cnimnprcp Clnufli*

I I I
TIip cpiilrnl llicnie of Nnlionnl 

Ijsiiiup ol Cilii'H wns llml Iho Slnlen 
nis’upy n H|M‘cinl |mnitinn in oilr rim- 
sliliitiniiiil svsIpoi nnd Hml Hip scupp 
ol < 'oncrPHH' nulliorily midpr I .ip 
Coninii'rci' CIiiiikp iiiuhI ri'llccl llml 
posilion Of loursp. Hip Cnnmiprcp 
Climsp hy its sppcilic InnminKP dopa 
mil pmvidp nnv nprrinl I im il nt ion on 
Concrpss' nrlim . with ips|>pcI In Hip 
S I i i Ip s  S o p  F R O C  v  WvominK. 'IliD 
I IS Z»i. Z IH, 7fi I, Ed 2rl’lH lll.'l S  Cl 
H I M  1IUH.T1 ironcurrinn npiniunl. Il 
is pi|imlly Irnp. hnwpvpr, Ihnl Ihp 
Ipxl of I lie Const il ill inn provides Hip 
hi'i’iniiini! 1111 her Ihnn I lie linn! mi 
sivi-r lo pvorv impiirv into qiienlionn 
of h’d.'iiilisin, for "|h|p|iind Hip 
winds ol Hip rnnntitiitionnl provi 
sinus on- poslulnlPH which liuiil nnd 
coiilrol" Moniicn v Missinsippi. ZHZ
u s  :i 1 :i. ;izz. 78 I, Ed 1ZHZ. r,4 s ci 
M S  ill'Mi Nnlinnnl Ih'iikup ..I Cilips 
ipIIppIpiI Hip KPiiprnl rnnvirlion Hint 
i|ip Conslilulinn prprludps "Hip Nn- 
iH'ii.’il (invpriiiupnl Ifrmnl dnvimr-
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|lng | Hip esxenllitln nf stiitc sover­
eignly" Mnrvlnnd v Wirtz, 392 US, 
nl Zim. ZO I, Ed 2d 10211, AH S Cl 
2(117 idinnpnling opinion I In order (o 
Ih* fnithl'ul lo tho iindorlying federal 
premises nf Iho CniiRlilntion, courts 
must liHik for Iho "postulnles whirh 
limil nnd control."

Wlml linn proved prnlilpmntic is 
nut H ip |iprcpption tlinl IHp Constitu­
tion's Ipilprnl structure imposes linti-
I III iiilis on H ip Cnnimeire finimc. lint 
nilliPi I In* nnlure nnd content o. 
those limilnlinnR One npprnncil lo 
■Ipfuiing H ip limits on Congress’

Hns PSMSI

nu-
lllniitv In rpgulnto H ip  Suites under 
llie I '"tnmerco CIouhp is In identify 
CPl lnin undprlyitig plpiupnlfl of polil- 
icnl sovereignty Hull nrp deemed os- 
spnli"1 In llie Slnlen' "sepnrnte nnd 
iiidpppndrnl existence." l.nnc 
(’oilHIV v Urpgon, 7 Wnll 71. 76. 19 I. 
Eil nil IIHI59I. Thiii npproach obvi­
ously nndorluy I hi* Court's use nf Iho 
"Irnililinnnl govprnniPiilnl function" 
concppl in Nnlionnl longue of Cilien.
II oIho Iiiis led til llie separate re- 
t|uirenienl Hint the chnllenged fed- 
end slnlnlp "nddrosn nmllprn Jint 
nre indispiitnhlv 'iillnhulp|s| nf stnle 
sovereignlyModel, 452 US. nt 
2HH. (ill I,' Erl 2d I, 1(11 S Ct 2352. 
quoloig Nnlionnl longue of Cities, 
426 U S .  I l l  845, 49 I, Ed 2d 245. 96 S 
Ct 2465 In Nnti. mil l-engne of Cit- 
ien ilstdf. for exnntple, lhe Court 
cimcliided thnt decisions hy n Stnte 
cuncpriiing lhe wages nnd hours of 
iln employees nre nn "undoubled nl- 
trilmip of nlnle nnvpreignlv." 426 
US. nl 845. 49 t, Ed 2d 245. 96 S Ct 
2465 TIip  opinion did not explain 
wind nsperls of nucli dpcisinnn mndp 
Ihem nucli nn "iinduuhlpil attribute." 
nnd the Court niiice ihen hnn re-

103 S Ct 1064 TIip pnlnl er the 
inquiry, however, hnn renmined to 
single out pnrticulHr fentures nf n 
Slnte'n intoriiiil governnnce thnt nre 
deemed to lie intrinsic purls of slnte 
sovereignly.

W e  dould thnl courts ulliinnlel.v 
cnn identify principled cnnntitufionnl 
limitnlionn on llie snipe of Cnngress' 
Coinmnrre t'linisp powers over the 
Slnlen inerely hy relying mi n priori 
definitions nf nln'e sovereignty. In 
pnrl. lliis in tiecnusn nf llm elusive- 
i i p s s  nf nhji'clivp crilerin for "fundn- 
menlnl" elmnp.iln ol slnle sover­
eignly, n prohlom wp I ii iv p  witnessed 
in the «enrcli Tor "Irndilionnl govern- 
meiitnl funclinns.” Thprr is. Iinw- 
evpr. n more fundnntpnlnl reason: 
H ip  nnvereigiily of lhe Slides is lim­
ited by Hip Cnnnlilnlinn itself A 
vnriety of sovereign powprs, for ex- 
ninple, ore wilhdrnivn friun llie 
Stoles hv Article I. 5 |l*. Section 6 of 
H ip  some Article winks nn eqnnlly 
sluirp cold mi l inn uf slide sover­
eignty by authorizing Congress lo 
oxercise n wide rniigp of legislntive 
(xiwers nnd tin conjunction with Hip 
Supremacy Clnuse of Article Vll to 
displnce rnnlinrv slnle legislnlinn. 
See

(#n s HH s t s i  
llodel. 452 US. id 290-292, 69 I, 

Ed 2d I. 101 S Cl 2352 Hv providing 
for linnl review nf quest inns nf fed­
eral Inw in Ihis Cnurt. Arlirlp III 
curtiiils the sovereign powp* of llie 
Slnlcs’judicinries In n m k e  nilthoritn- 
live determinntions ol Inw. See Mai- 
I in v Holder's Lessee, I Wheat 304,
4 I, Ed 97. JIHIfil Finally, the devel­
oped npplicntioti. through the Four­
teenth Amenihnrnl. ol lhe greater 
pnrl of the Mill ol Itighls In the
Stntes limits the sovereign indhnrily 
thnt Stntps otherwise would possess 

mnrkeil on llie uncpitnin sriqip of to legislate with rpspprl lo Ihpir cili- 
the concept. Sep E E O C  v Wyoming, zens nml lo ronduct Iheir own nf- 
4611 US. id 236. n 11. 76 I. Ed 2d 16. Inirs

1032

flARCIA v S A N  A N T O N I O  M E T R O .  
4<w PS67S. s i  I i- t ‘.'-I ion* !«•*•.s i ’i Itxtn

The Slnlen unqueHtiiinnhly do " ip  
tni|n| n significant mennure id stiver 
eign nulhnrilv" E E O C  v W y o m in g . 
460 U.S. nl 269, 75 I, Ed 2d 18. (113 S  

Cl 1054 U'uwpll,disspnlingl Tlu-v 
do no, linwpvpr, only lo llie exlenl 
Ihnl lhe ConBlitulion hns mil di 
vested I hem of Iheir original powers 
nnd transferred H v i h p  powers lo llie 
Federnl Uovernmeid In the words ol 
ifnmes Madison In the Members of 
Ih" First Congress- "Interft'H'iiee 
with the power uf lhe Stntes wns no 
consliliilinnnl c.iterinn of the pmvei 
id Congress If the power wns mil 
given. Congress could lint exercise il. 
if given, they might exercise it. nl 
(hough il should interfere with lhe 
Inws. or even llie Const il id inn of llie 
Slides" 2 Annnls ol Cong 18517 
(17911 .hlslice Field inmle the slime 
point in (lie course nr his defense ol 
stnte milonoiny in his dissenting 
npinion in Ihdtiinurc &  Ohio It Co v 
llnugh, 149 U S  .168. 401, 37 I. Ed 
772. 13 K ('I 914 (16931, n defense 
quoted willi npprovnl in Erie R. Cn 
v Tompkins, 304 U S  64, 78-79. 82 I. 
Ed 1188. 68 S Cl 817. II Ohio Ops 
246, 1 14 AI.R 1487 C93HI;

"|T|he Constitution nf the 
United Stntes . . recognizes nml 
preserves the nutiiniiniy nnd iude 
pendence of the Stntes— indepen- 
deuce in Iheir legislntive nnd iiule- 
IHMidencp in Iheir judicinl depart- 
infills. I Federnl) |s|ii|)ervision ovei 
eillier Hie legislnlive or lhe judi­
cial nclion of the Stnle* is in nn 
rose permissible except ns lo mnl 
lers by lhe Constitution specili- 
cnlly iiiilhori/ed or delegnled lo 
the United Slides. Any inlerfer- 
enre willi either, exrepl ns Ihn* 
|H»rniil I fit, is nn invasion of 

l inn I'S «»n|
llie

militarily of llie Slide nnd. hi Ihnl 
exlenl, n denial uf its indepen 
deuce "

As ii result, lo sav thnt (lie Const i- 
Inlion iissiiines the continued role of 
lhe Slides is In sny lillle nhout lhe 
online of thnt role. Only recently. 
Ibis fniirl lerognized thnt the pur­
pose of lhe constitutional immunity 
lerognized in Nntionnl Ix-ngue of 
Cili"” is mil to preserve "n sncred 
piovince of slnle nulonomv.” E E O C  
V Wvmning. 460 US, nl 236. 75 I. Ed 
2d 18. 1(13 S Ct 1054. With rare 
exrepl ions, like the gunrnntee. in 
Annie IV, §3, of Rtnlo territorinl 
iulegrily. Hie ('onstilutinn does mil 
enrve oul express elemenla of slide 
sovereignly Ihnl Congress ntnv not 
I'lnplov its delegnled isiwers In difl- 
plme .Imnes Wilson reminded llie 
I’ennsylvnnin rnlirving convention in 
1787 "II is Irue, indeed, sir, nl- 
Umiigli il presupposes thp exiRleuce 
of slnle governments, yet Ihis Con- 
slitidinu does not suppose them lo 
he Ih" sole power to he respected." 2 
Deludes in the Severnl Slnle Con­
vent imm on III" Adopt inn nf the Fed­
eral Coiislilulion 439 1,1. Elliot 2d ed 
18761 lEllintl The |xiwer nf lhe Foil- 
ernl Uovernmeid is n "power In he 
lespecled" ns well, nnd llie fuel lluil 
llie Slid ' remain sovereign ns to nil 
powers >,ol vested ii. Congress or 
denied them by the C'nnslitlltiun uf- 
I'ei* no gindnncc nhout where the 
frontier lielween slide nml federnl 
jHiwrr lies in short, we hnve no 
lirense In employ frePRlnnding con­
cept ions of stntp sovereignly when 
niensiiring rongressinnnl nulhnrilv 
umler the Cninmerre Clause.

W h e n  we look Tor lhe Stntes' "re- 
sidunrv nnd inviolnhle sovereignly." 
The l-’edernlisl No. 39. p 285 HI 
Wriglil ed 151611 (.1. Mndisonl, in lhe 
slmpe nl the runsliliiliunnl scheme 
inlliei H u m  in predelerinined iln- 
tinti* of sovereign power, i i  dillerenl 
liiensiir" ol slnle sovereignly

1(133
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emerges Apnrt from thn limitation 
nn federal nulhnrilv inherent in the 
delegated nnture ol Congress' Article 
1 |siwers, Ihn principal mentis chosen 
hv Ihn Framers to ensure Iho role of 
thp Shiteo in tlip Ipilprnl system lies 
in Ihp vlrncluro nf thp FiKlernl 

Use |*HMil
Cov-

prmnpnl itself It in no novelty I' 
observe Ihnl H ip  composition of the 
Federal Unvprnmpnl wns designed in 
largo pnrl lo prolorl H ip  Slnlos from 
overreaching bv Congress" TIip 
F rninors Ihtin k o v p H ip  Slates n rolp 
in H ip  pplpplinn hoth of the Exorn- 
livp nml H ip  legislative Rrnnchpn nf 
H ip  Federal I'lnvpniiiiPiil Thp Slnlos 
worp vested with indirect influonro 
iivor llio I louse of ItpprPSPnlntivpR 
nml Iho Presidency hv tlipir ponlrol 
ol olprlornl qunlilicnlinnn mil Iheir 
rolp in Prpiiidpiilinl elections. U S  
Connl, Arl I, §;!, mot Art II. 51. 
TIipv wore Riven inorp ilirocl influ- 
p iip p  in tlip Senate. wliprp onrli Slnle 
received equal representation nnd 
pnrli Spiinlor wns In lip nelpelpd hy 
the IpRislnliire of his Slnle Arl j, 
83. TIip  significance attached lo lhe 
Sillies' equal representation in the 
Sennip is undprsi'iireil hy the prohi­
bition of nny rooslilulionnl amend- 
mpnl ilivpstiiiR n Slnlp of eipinl rep- 
rpsenlnlion wilhnul Ihp Slate's con­
sent Arl V.

Tin* exlenl lo which the structure 
of lln- Federnl Ihi.ermnent itself 
wns ielied on lo insulnle (lip inter­
ests of llie Slnlen is evident in the 
views of thp Frnrnprs, .lumps Mnili- 
son explained Ihnl the veilernl l!nv- 
prmiieiil "will pnrlnke siillirientlv of 
I lie spirit |nl lhe Slalesl, to he disin­
clined lo invnde llie tights ol Ihp

I I .  S ii'. p j . , 1  c.'heppr .liiitirinl Itpvt.w and 
llie  .-’xo-'inil Palitirnl IVai-sa ITS 111 ilSHn., 
IV i. Ii.I.m rtie r.ilili* s| 'h itrw im .t. nl Ft-di-inl 
i.n i 11-p Help ef lln- S lu M  in llie  r.>ni|ii«j. 
linn tia.I .‘ielpfliim  -.1 tin a I m in i I - > ■..' r.. -

i on t

individunl Stntes. or llie preroRnlivps 
of Iheir Rovernmenln " The Federal­
ist No dli. p :i.'l2 (II WriRlit pd I<1011. 
Similarly, .Inioes Wilson observed 
llml "il w -p  n fnvorile ohjerl in llie 
Convention" lo provide for Ihp secu­
rity or the Stales nRniusl federal 
encronchnieiil nnd llml llie slruclure 
of lhe Federal Unvernmenl ilsplf 
servpil Hint end 2 Elliot, nl 43H-43!). 
Mndison placed pniticulnr relinoce 
on lhe equal represenlnlinn ol llie 
Slntes in lhe Spnnlp. which he sow 
ns "nl once n rooslilulionnl recogni- 
lion of lhe portion ol sovereiRiily 
rpinninioR in llie individunl 

Hnn MR s-121

Slnles.
nnd nn instrument for preserving 
Ihnl residuary sovereignty." Tho 
Federnlisl Nn (12. p -IIIB 111. Wright 
ed llllill lie further noted Ihnl "Iho 
rrsidunry sovereignly of llie Slnles 
|is| implied nm l .spurred hy Ihnl prin­
ciple of representation in one branch 
of the |fedrrnl| legislature" (empha­
sis ndded i The Federnlisl No. 4.1. p 
1115 ill. Wrigid ed Iftlill See nlso 
Mcl'idloeh v Mnivlund. 4 Whent 
•315. 4.35. 4 I, Ed 57H ilH|ui |„ atm, I. 
the Framers rlinsp lo relv on a fi-d- 
oral system in which s|ws-inl re­
al .anils on federal power over the 
Stales inhered principally in the 
workings of the Nnlionnl (lovern- 
meet itself, rather limn in disrrrle 
liniilntiens on the ohjecls of federal 
nulliorily. Slnle sovereign interests, 

Ihen, nrp more property prolerted liy 
prncedurnl onfpgoarils inherenl in 
tlir slruclure ol the federal system 
than hv judirinlly crenled limits- 
lions on fptlernl |iower

The effectiveness id lhe federnl

nienl. R4 I ’nllin* I. lie . .H I  »1004*. Plt-rr*. 
TIip P n lilirs l Unlrtfnpr-0  af ('«->!,.n th im  llt-du- 
Inlem nvpitaneipnl Imaeipii.i na.I llie  Slnles 
ss Areais -.1 iln- Nni   an Wasit |i q 77s
I IIIS-.P

CAIiriA v SAN ANTONIO METRO
pin P S  w n , in  1 i .i -,

political process in preserving lhe 
Slnles’ interests is nppnrenl evioi 
lislnv ill llie course of federal Icpe la 
tion O n  II e one hand. Hie Slates 
hnve been nhle lo direct a silhslao 
linl proporlion of federal revenues 
into Iheir own Irensuries in llie I01111 
of general nml prngrnai specific 
grnnln in nid The federal rule 111 
assisting slide nnd locnl govern 
nmols is n longstanding one. Cun 
gress provided federal liiml grinds In 
finnuce slnle governments from Hu- 
beginning of llie Repuhlie, nnd ilin-i l 
rnsh grinds were nwnrded ns enrlv 
ns IHH7 under the llnlcli Ael " In 
the post qunrlor-conlury mone. led 
ernl grnnls lo Slnles nod londilo"! 
hnve grown from S7 hillion lo ??•*! 
billion " As a resnll. federal 

|<S0 IJH ftfiS|
g r in d  •:

now iHTomit fnr ntsiul oiie-lillh ol 
slide nncl local government expendi 
tures.1' The Slnles have oblniiied 
federal fumling for surli services as 
poliee nnd fire protection, education,

12. p r .  A llo w ill, Mnnnjpm: F fd tiiil 
inn- Studios in lnlrrK*'VPrnnu*n«iil Hc I h»m*h*-
1 . | 8  t|'iH1 i. AdvUnry C«»mnm»mHi m» InVir**  
vcrm nrn’ til UclalioiiR. Itrrnk, I'’i*»rnl KpuV c i I 
i,utt in tlir* U n ite ! Stn’f*  The l"*r*** '• ** Y»t»*« 
Kvnluthm nml ( ) i i II<niIc. in The h il ' i r i '  "I * " I  
rrnlnuu in *h»» IMMlM pp :!'• 54 «.hd> l!*MI'

1.1 A Ih m ill .  duprn. nl R. Ihirem i ol lhe  
( ‘p ih u r . I '  S  |V*|it t»f ( ’nmmerri'. Hiiremt ••• 
Ihn I’c«lcrnl K«|*cn*lilurc« hv S la in  f.,»
Ki«rnl Yciir l ‘»H1, p 2  * IOH.fl iCptKUM. h'dend  
Kipondiltire«». Division o f littvTnim ntl A* 
4-ntmlR nml He,nut*. K w n l Scrvn ** Miim  -u i •»* 
Ihtvnitpm nl Kmnnnnl U|»niilmH**. I »•* 
ih r  Tren^mv. K*nIp»i»I Aitl In K |t|lrs I 
Yen i  |MH*». p I 11 MR. I rcv iy h

14 A ilviutiv f'tmuniMimi oil |ll»o»*!«\**l»i 
ntenlnl Uplittmns. Sujninrnnl Scalm *^ F '“ 
m l K«lnm li«m  III*. l 2/lin»M i

15. See. o r . lhe he«lernl h t f  | ’ievo»Pe»n 
nn*l C n niii'l Arl of l!*74. RR *'•>** I '• -e-
oniem M  IH V»S( ( el «••«( I I r* I " '1 ' • 
55‘.11/1*1 ol «c*| I, lhe I'iI ia ii l*n»h nml 
nlion Hotwrrv Ael •»! IM/R. S ln l .IMR *'■ 
t»Si* 5 ,’ftHI ol «e»| | | l i  nsrs *5 »r.'*l . » I
Iho Sleturnlnrv nml Sn'nntlniv r«|mMil*m» N *

i iit|i. ipr, sci iivm

public lienlHi nnrl hospitals, pnrks 
nml recrenlion, and snnitnlinn." 
Mioeover, ol lhe same lime Hint lhe 
Slides luive exercised Iheir influence 
to obtain federnl supporl, they have 
been able lo exempt themselves
11..in a wide variety of ohligntinns 

impound by Congress nailer thn Com- 
nieice Clnuse, For exnmple. the Fed­
eral Power Art. thp Nnlionnl I.nlmr 
Ih-latiniis Arl, the I.iibnr-Mnnnge- 
oieiil lle|Hirling nnd DiscloBure Act, 
lhe Ucciipntinnnl Snfely nnd Ilenllh 
Ail. the Employee Retirement In­
come Security Act. nnd the Shermnn 
A d  all contain express or implied 
exemptions for Slates and their sub­
divisions '* The fact thnt some fed­
eral statutes such as the FI.SA ex- 
lend general obligations In the 
Slides cannot obscure (he extent In 

which lhe politicnl position of 
HIM) IIS ftfn|

the

S ln le s  jn llie federal system hns 
sciceil I., ininimire the burdens Ihnl

•it I*»••*•, JQ S in! 27. n* nmcndrsl. 20 
5 .!0 'l  o '  m i |  |2II H.S(?S 5 5  2.701 o l  imh| |. .Im 
\\ «#•«•» I'oltnlimi lo n lrn l Art. R2 S ln l 11r»5». n* 
MlimmlMl 1.1 U S T  91251 rt wvi |11 IIR 55  
C  l l ,r>l ol ko.| I. llm Public llo n llh  .Sorviro
V • f»H Sln l IlHV!. nn am oruM . 42 !hS<: 5 2**1 ot 

•u., | J *  I 'S I S  9$;>01 nt ftcsj |; Ihn Snfn Drink 
un* WmIoi A rl. HH Sint 156*1, n*« niim ntM . 42 
I'M ' 5 »<Mlf ol mn|. |42 USt*S 59ir**lf |.| m r q  |. 

•h r ntniiilniti ( rirn«* 1'ontrnl mu! S n lr  Strrrin  
A« 1 "I I'RW. M2. S ln l |M7. nn mnonHod, 42 US*' 
« C u t . » -ci, M2 IJSCS §51701 r l mn, |. Hip 
flMiiiuii! nml ('(immunity l>ovp|npnmnt Ac* of 
|*»71 mh Sint 611, w« nmondrd, 42 U S C  9 r»HH 
ct “0*1 M2 U SC S 556101 r l RP«, I; nnd Itir 
.h ltcnilo  .tii« lirr nud l*o1im|Urnrv IVrv**nti"n
V I i.| p i;-!, HH Sint I K*0. n* nntPiidr<t. 42 
!* : r  ^r,|Vi| ^1 M2 U SC S §5660! ol %c<, |

tU.i 1 Vm<ii«. Podrrnl Kx|iomliturrn 2-16

III M4... 16 C S C  5 H24IO. 7 9  U SC  9 162*2*. ?«> 
IfM ’ * H»»tr'. 79  U S C  566216). 20 t'S*' 
9* PNiltl.it11. 11412*12* 116 US(5? 9R24*r*. 29 
I SC?; 5 I.V.M2*. 2‘* US(^S § t02*p», USCS  
s r .r«\r.i. 20 U SC S 99 IINtlihM 11. |*4i2*12'|. nml 
C .,It.., v drown. 117 U S  141. 87 I. Kd 116. 61
•: i 1 It*.* 1 t o|1i
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I hi' Stolea Imnr under (hi- Commerce 
Clouse"

Wi> realize llml chnnges ill till1 
slriielnre nl llm Federal Uiiverrnnont 
linvn Inknn place since I7H(I, not llm 
leasl nf which hns lieeii llm suhslittl- 
linn nf pnpiilnr election nf Scnnlnni 
hv llm laloplinn nf llm Kpventrcillh 
Amendment in HUM, nml Ihnl llmse 
changes n m y  work In alter llm influ­
ence nl llm Stnlnn in llm federal 
political process’* Nnnrlhelms, 
ngnlnsl Ihin background, wn nrn con- 
vincril llml llm fumlnnmnlnl limits- 
tinn llml llm rnnstilnlionnl srheinp 
iin|HiHCN nn llm Cnmmeicc Clause to 
prnlpcl llm "Slnles nn .Stales'' in nnc 
nf process rnllmr limn m m  nl result. 
Any substantive restraint nn llm ex­
orcise nl ( mmimrce I 'Iiiiihp pnwcrn 
musl I'm,I iln juslilirnlinn in llm pro­
cedural nnlurp nl lhi‘> Imnic limiln- 
linn, tnnl il musl Is- tailored In com­
pensate (in- possible failings in llm 
nntinnnl imlitirnl process rnllmr 
H u m  In ilictnln a "hiipipiI province nf 
Htnli* nulnuniiiv-" IM'.'I)(' v Wyoming, 
460 IIS, nl 236, 7f, I, VA 2d IH. 1113 S 
Cl IIIHI

(Ih) Insofar nn llm prevent enses 
are concerned, limn, wp imisl go nn 
furlher U m n  In slnle Ihnl wp |mr 
cnive nnlhing in llm overtime and 
minimum-wagc reipnteumnlH nf llm 
FI.SA. as applied In S A M T A .  Ihnl is 
dpsliactive nf state sovereignty nr 
vinlnlive id any cnnstdulmnnl provi-

17. I \ c n  in  iritn iib i lli«. U S A .  I'enRn-ss
im»ip„nilrtl s(ss-'"i| |tn .v isi.«i,s i-imrerniriR 
oveth rn ,. |>,iv le r  In s  , i iln r ,,-tt ie s l unit R ip .
M i l  mil (mi'minel v.Iii'ii a n i   Utn FI.SA
In 1*171 t„ „r»lei It, hike n r c . in l ,tl llm  rpn-ml 
ronn-rlm ,,1 Sln les nn.l I'n'iil' 1 i . s  mill, re«|mel 
In 1111 ■«,' (smtlinnn See 2# | I S | ‘ q 707(1*1 |2t* 
I 'S IN  t PI1 1U11 C itn riis*  nine .leelinetl In im- 
I*ee  inn nl.hpnlimi' „„  ninle nml I,mol Kill- 
rrnipeiiln  v» ilti r *s |w t  In |t,.lii-i|,inkjiiil per 
■nnitel win. m e nel nihii-tl l„  civ il ne rtirr  
Imv.v See W  I ISC !5  7n:iie«2»i > |i nml *H» |JK» 
U S C S  l !  :V> ke*-,’ *l *n n m l , 1,11

sinn. S A M T A  fares nothing mnre 
than llm siinm ininiiniini-wngp nnd 
uverlinm nlilignlinns that hinidredii 
nf tlmusaniln nf nlliei einplnyers. 
puhlir ns well ns piivnle. hnve lo

meet

Him p h  iwi|
111 llmse enses, lhe nliilus nr public 

mass transit simply widersi'iui's llm 
eslenl to which the slMiclurnl pro- 
tedious of llm (.’onslillilinn msnlale 
tlm Slnles from feilerall.v imisised 
loudens W h e n  Congress lirsl sail 
jecleil stnle innss lrnnsil svslems In 
KIcSA obligations in I a n d  when 
il expnnded llmse iv.ugnlions in 
l!)7,1, il simultnnenunly provided ex­
tensive limiting Inr slnle and loenl 
ninas Iransil through U M T A  Cn Ihn 
two derndes sinre its ennrlnmal, 

U M T A  lias provided over $22 hillinn 
in mass transit aid In Slnles and 
lornlilics" In l!IH3 nlniie, U M T A  
funding amnunted to $3 7 hillinn * 
As noted nlmvo, SAM'''A nnd its iin- 
merlinle predecessor hnve received n 
suhstnnlinl nuaauil nf U M T A  filial- 
iiifj. including over $12 million dor 
ing SA M T A ' s  lirsl Iwn fisrnl yenrs 
nlntm. In alinrl, Congress hns uni 
simply plnced n linnnrinl hurden nn 
lhe slinulders nf Slides nnd Inenlities 
Ihnl npernle nmss Irimsil sysleiiiH, 
hill has provided silhslnnlinl rnnn- 
torvaiiiog fmnncinl nssinhuire ns 
well, nssinlnnrn Ihnl ninv lenve indi­
vidual mass Irnnsil systems lioller

IS , Her*, pp., I'haper, s.ipn*. nl 177 I7S; 
K n .ln i. P.ililirn, M m irc. .mil S ln le  Km cr 
rijlitlv  The -Isilicinl ll-.lr*. a* I 's lin s  I- Ifev
s-17. sso scanann

I#. Sim Ilc|in iIm enl ,,f  Irmi»|N,ilntinn nn.l 
IlnlnlcH ARfnrh-r A|i|,ri.|trinli.,i.« fat IHS.1 
llrnrinpn Ic-fnrc 11 S'llvnmll'iOim  .,1 I lie llrnivi. 
(V iilim iUer en Apinnpitnlinnn. S7lli Cans. 7,1 
Sens, pi I. p sas i i ; iS 7 i iiiw nl venrs IIHift 
|SH7i. Census. Fetlerel gspen. Mures ir, * 11 -*,,, I 
yenr ISH.1 i

20. II,i,l
103(1

CAHCIA v SAN ANTUNIf) MITKO
AOs usr./s h;i i 1 . 1

nlf than they would hevp Is-en hod 
Congress never intervened id nil in 
llm nren. Congress' trenlmenl nf 
puhlic mnsH Irimoil reinforces m u  
conviction thnl llm nntinnnl political 
process nvsleinoticnlly prolecls 
Slides from tlm risk of having limit 
functions in Ihnl nren himdirnpped 
liv C-nmmerce Clnuse regulation.’’

IV

[5] This analysis mokes Hep, Cod. 
Congress' nclinn in nllnrd i m ; 
SAM'I’A employees llm proletiions 
of the wnge oml hour

l inn iih nntll
provisions of 

the FleSA cnntrnvenetl no nllirmo- 
tive limit on ('nngrpsa' power iindei
tlm Commerce Clnuse Thojildgi it
of llm Itistiirl Court tlmrefiire iimsl 
he reversed

Ol cnorse, wn riiuliliue to recoil 
ni«, Had llm Stolen oceupy a special 
and speeds position in inn ronsldu 
liniinl system and thnt the snipe nl 
Congress' authority imdci tlm C o m  
merce Clnuse must relied that posi­
tion Hut llie principnl nnd hnsir 
limit on tlm federal commerce power 
is that inherent in all congressional 
nelion the built-in restramls I hid 
our system provides throogh slnle 
port ir'ipnl inn in federnl govornnmn- 
lid action The political process en­
sures llml laws Had unduly hurden 
llm Stales will mil Im promiilgnl'Ml. 
In the Inrtiinl selling tif these cases 
the internal safeguards of the polite 
col process hove performed ns in 
tended

These coses, do not re*|uire us to 
identity or rlelioe whnl nUirmnlive 
limits lio, lonslitulionnl strudiue 
might impose on federnl ndion al

21. D i l l  f r fp ip n r p f i  In tIM T A  l i r e  l l „ l  In,'m il 
In tinplv Hint r r R i l ln l i e i l  i l n t l r r  llm I 'minnt'i, „  
C ln o s r  mu"! Im si-nmi|,nnii-,l In- r it lllO e P V m l 
ms l ln n n r i i i l  Imm'Dls i in i le r  the S |ie iiilllu »

,i iino lor.sci o«is
feeling llm Slides under lhe C o m ­
merce Clause See Coyle v Okln-
  a ,  221 u s  r,r,!i. nn i* Rd hm, 31 s
Cl fiHM lltll II W e  note and nccepl 
.Im,tne Krnnkfurter's observation in 
N e w  Y m k  v 11aileil Stnlroi, 32T| U S  
.ri72, HIKI. !K I I, Ml 326, lit) S Cl 310 
iltMfli

"Tlm prmess of Constitulionnl 
iidiml'cnlion does not thrive nn 
cmipumg up horrible possibilities 
Had never bap|ien in the renl 
win Id nnd devising doctrines sulli- 
ciently comprobennivo in detail lo 
cover llie rfmnlest conlingency. 
Nor ii'imd we go lieyond wlinl is 
I,-,poreil for a reasoned dispnsilinn 
,,l tlm kind of controversy now 
Imbue llie Court."

Though the separate concurrence 
providing the fifth vote in Nnlionnl 
Is,ague ol films was "not untrou­
bled hv certain possible implica­
tions" of llm decision. 426 US, nt 
HHti, -Id I. Ml 2d 246, 06 S Cl 2466. 
llie Court in that case attempted lo 
ailiridate allirmalive limits nn the 
CiHiun.orp I Isuse power in terms uf 
core governmental functions nnd 
liiiidameiuol attributes of slide sov­
ereignly llul lhe iniK-el of demo­
crat o decisionmaking the

i mu ns ao71
(’ourl

I here identified underestimated, in 
our view, llm solicitude of tlm ua- 
lliiiod poliiicul process for the con- 
Ilulled vilulity of tlm Stolen Al- 
lempls by oilier courts since limn In 
draw guidnnep from this model iinve 
proved il both imprncticnhle and 
docliinally barren. In sum, in N a­
tional Imague of Cities llm (Mnrl 
Iried lo repair whnt did not need 
repair

W e  do not lightly overrule recent

( 'In,I-|- T lir  npplicnlinn nf Ih r F I.SA  In 
s ,\ M | A wnn lit Im m iistiln lin n sl rv rn  lin.l 
I ,11|-1 !■•« n„l prnvldisl fw lrrsl fillldir,a untlnr
11X1jA
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precedent •• W e  hnve not heiritnted. 
however, il Iiiim iH'ronic nppnr 

m l  flint n prior tlprininn linn de- 

pnrlfil from n proper uiiderHJinding 

of mngreHMinnitl |>owfr under tlm 

Cnmmerre Cl hum* See United State* 

v Ihirhv. 312 U S  |IHI. I |#v 117. H5 I, 

K»l 5W. 01 S Cl 451. 1:12 A L R  1430 
I M M U  Ihie rfH|HMl for llif rench of 

i'iiii|!f<Mwioiuil power within lhe fed*

H F P A R A T f'

•limliee Powp'l, willi w h o m  Tlm 
Chief Jimtlro, -iihI ire ltelin<|uiflt,
mid dunlin* O'Cn.inur join, di**eut- 
ing

The Court todnv, «'u it* 5 4 deci- 
wion, overrule* Nnhoiud longue of 
Cilien v Um*ry. 425 U S  H.‘I3, 4?» L Kd 
2d 245. 05 S Cl 24(15 I 19751, n rn*e in 
wliieli we held llnit Congre** lucked 
nulliorily f i impose Ihn nipiirn* 
menl*; *»f the Fnir l.nhor Slnndnrd* 
Art mi ulnle nnd Inrnl government*. 
Ilenume I lielieve IhiM derinion *ub- 
*l;iuf uillv niter* (he (ednrnl *v*tem 
enihodied in llie ('mod it ill ion, I di* 
*enl

I

There nre, of rotir*e, mimeroufl 
example* over the hmlory (>f (hi* 
Com! in whirli prior deei*innn hnve 
lieen reroiiHidered nnd overruled 
There hnve lieen few cirsc*. however, 
in wlneh fhe principle of *!nre fieri- 
pin nml fhe rnlionnleof recent 

Him I’M *r»H|
deri-

*ions were ignored n* abruptly n* we 
now willies* 1 The reiiHoniog of lhe 
Com| in Nnlionnl Ijongue #>f Cilien,

22. lint «u»p |l|iilr«| Slrtle* v Mn.|l. 4.17 US 
*;\ mu r.71 Kd ?ri r.r.. *im s  ri :»i*?11117*1

I. Nnlinnnl tangur •»! I'Hli**, following nomr 
rlinnrr*- m iho rem ir^ ii.i.n  ».f ihn I'niirt. HnH

eriil pyMlrtu innmlnte* ihnl we do ho 
now.

Nnlionnl l/uigiie nf Cilie* v Ihtery, 
42(1 U S  h:M, 4d I Kd 2«l 245. !K| S Ct 
2455 f|(l7(i», i* overruled The judg­
ment of (lie DiMrirt Court in rn* 
vemed, nnd I hew* riipep nre re* 
innndefl lo Ihnl enuvI for further 
proceeding* cmuhimIc u I wilh Ihi* 
opinion

Il i* ho ordered 

OPIN IONS
nnd lhe prineiple npplied llmre, hnve 
heen reilemted eumoHlently over the 
pnsl eight- yenr* Since il* dreitdnn in 
III7H. Nnlionnl longue of Cilie* Iiiih 
lieen rile«l nnd ipmled m  opinion* 
joined hy every Meilihei of (he pro* 
enl tVniil llodel v Virginia Snrfnre 
Mining & Heel Am* 11 152 U S  254. 
2H7- 2«i:i. 5!I L K d  2d I H H  S Cl 2,152 
I IIIHI I. Triiii*portntion Union v |.«nig 

hdnnrl It. Co 455 U S  Ii7». 5H4 5«5. 
71 I, Kd 2d 547, 102 S Cl 1.14(1 (IfWlO: 
FKItt* v Mi**i**ippi, 455 U S  742, 
754-757. 72 I. Kd 2d 512. 102 S Cl 
2125 U!)H2l I A*** Ihon three yenr* 
ngo, in l<niig l«lnnd H Co. «mprn. n 
imnninion* C o m  I rejiflimird (he 
principle* of Nnlionnl longue of (Tit- 
ie* hul found (hern innpplirnhle lo 
lhe regiilnlion of 11 milrond heavily 
engngefl hi inler*lnle commerce. The 
Court Minted:

"The key prong of lhe Nnlinnnl 
longue nf Cilie* !**«l npplienhle !«» 
Ihi* rn«e i* lhe third one |repented 
nnd reforiniilriled in Model). which 
examine* whelliei ‘lln* *lnle*’ coin 
plinnce with lhe federal low would 
directly impair (heir nhility "lo 
plrurlure Integral «'pernlimi* in

overriilrd Mnrvlnml v Win?. 102 VS 1*1. 20 
I, K*l M 1020. »U S  <’l i'op iPHWi Unlike 
Nnlinnnl tangur nl (’{lip* ihn rnlicMxIi* nf 
Wirtr. hml nnl hren rnprntndU nrrn|.|f>*l hv 
enr P.iltnr'innnl ilrrunoii*

10.1K

15 AIK 'I A  V S A N  A N T O N I O  MKTIM)
IIS MM  Ml I I ,1

iron* ol Irndilinnnl (tovprniiioitli.l
funr I ii'im 'IMi IIS. nl ••**'!. 71 I
Kd Zd Ml. 1112 S Cl CM!!

Tho I’.mrl in llml oiutn roonpni/od 
llml I Im- lent "innv nl limcn In* n 
.I,Hindi uni'." iliiil. Iml il w iih  com-id 
moil in llml iiiinnliimiin dotiKnni iim 

nolllod coiiHtililli.it.iil diK'Irilio

An ' f'ronl I y nn .1,1110 I, I III*
fivo .liiHliroH who connlililto Iho inn 
joiily In Ihimo rnHi’H nlno won' Iho 
iniijorily in K K H C  v M Ihm Im oipp i In 
Ihnl rnno, Iho Coiirl mi ill

"In Nnlionnl tM'iipm* ol Ciliox v 
llnory. Hi||iin. lor rxilltl|llo. Iho 
Court inmlo rlonr llml Iho Wiilo'- 
roynlnlion ol iln rolnliooshi|i willi 
iln oinplovoon im nn  'lllldoilhll'd nl 
li ilmlo of Hlnlo Hovoroii'iily' i 1,’ 1’us, ni mr, i m  i, Kd 2d :ms. s 
ci iMr.r.|. Yoi,

I inn iih nsn|
liv hnldim: un 

iiniiiiirod' Cidifornin v Tnvlni. 'lrTI 
u s  r.r.ri |i I, IM zd i c k m. vv s  n  
IITI7I ll!ir.7l, which Uplll'ld il lod 
ornl lnhnr ro^ulnlion nn nppliod lo 
olido rnilrond omployooH. dZH US. 
nl HM. o IH |d!l I. I'M Zd Zl.'i, !Hi S  

Cl ZlidTiJ Nnlinnnl iM’num' ol Ciljoi 
noknowlodKoil Ihnl mil nil iiMpmlv 
of i i  S I i i I o ' i i  Movoroipn nulhnrilv mi* 
ioiniono rnilil fodornl mill rid " IMI 
US. ol ’fid. n ZH, d!l I, Kd Zd 17'l, 
iir, S ('I Z.1Z7.

Till* I’onrl wool on lo h i iv  llml 
ovoii whoro Iho ro«|lliroinollls ol Iho 
Nnlionnl ConKlin ol Ciiirn slnmlnid 
m o  mol, "|l|horo uro nil mil inn" m  
whirli Iho nnliltr ol Iho loiloi i' in

',i m p ;  p i i i s n  l i o ' i
lot i'll ndvnnmd inny In* mich llml it 
pinldii"! Hlnlo RiihniiHnion.'" Iliiil., 
•poilnip llndol. miprn, ill ZHH. i i  Zll,
l.o I. |M Zd I, till H  Ct Z.'IfiZ. Tho 
pnol lodornl/nlnlo nyntoni of roffuln- 
lion in KKIIC wn* »urh i i  "nllunlion," 
Iml IIioio wn* no hint in Iho Court’* 
opinion Ihnl Nntmiml I/niptm ol Cit- 
io'i oi iIm Imnic Mlnmlnrd--wni mih 
loi I lo Iho inlirinition dincovorod lo­
ll, IV

Alihooph Iho doclrino in not rip- 
idlv nppliod In rniiNtitutinnnl ipiw- 
limpi. "nny dopnrlurp from Iho doe- 
11m o  ol hIiiio doci*i* domnndn npo- 
• nl misIifici.lion " Ariwmn v H u m  
MOV. 1117 U S  ZO.'I, ZIZ, HI 1, I'M Zd 
u;i. M M  S Cl Z . m  ll«H4l. See nlno 
ihopoo v Konuody, dTdi U S  fi(i7, fi'll 
li'»Z. o .11, 7Z I, KM Zd dlli. 102 S  Ct 
;'irr| i|!IHZi iSlovcn*. .1-, conrurriiiK 
in pidpioonM In tho prononl niRon. 
Iho lito .IiihIicon who oompimo Iho 
oiio'iilv IihIiiv pnrtiripnlod in Nn 
lii'iwd Iit'np.io of Citio* nod tho rnno* 
riHilliiniinp it.* Tho Mlnhilily of judi 
rod doi'isioii, nml wilh il ro*|MT( for 
Iho nulliorily of Ihi* Court, nrr not 
hoimmI hv iho procipiloun ovorriilinp 
ol lonlliplo prorodonl* Hint wo wil- 
li i 'H s  in  I lump r/inoH.1

Wh.'ilovor olToct Iho (Vmrl's doci- 
sion innv Iiiivp in wpnfconinp Iho 
upplu-iilioii of nlnro dociHin. il in 
Ido-lv lo In* loin

I inn UH SM|
impnrlnnl I loin 

wind H ip  Court Imn dom* lo Iho Con­
'd P u l m u  ilnoH A  iiniipic foal m o  of 
iho Unilpil Slnlon in thn r n l r r n l nys- 
I oi o n| povorninotd puiirnulood by 
Iho l oiiMlilulion nnd implicit ill (ho 
voi \ oiiim1 of uur rniiniry. Donpilo

2. .In .lito  Il'rm iio ir. Ilio .»nlv H M i - m l i  i 
in lln* r » n i l  him,-" mo tliHl.iiin I" S itO " " il 
I oH*tii. of l i l i r . .  loo, ii.ii., ,| ll„- I ,„
ronnirm in* 0 * |,ri,iri|,loM l l n  Tinnii|.iil„li"> i 
I'ltion v I , in,> |.l,,,,,l II I'o IM , P S  07". .’ I I 
PM 7,1 S IT . tnysi'l m i l l . Pimm, Iin.ll KIl, •
M,..,i**,i<i„. ir.r. I is  7i:>. ; ; ■ I pm  ,M i •

II,-, *: , - |  , | i )H 2 l < () f T i n n o r ,  , 1 ,  , l i u * o i , l ,n *
i>« |*i«* I,

I A" fun reininnnlnlfir no!e*l. s ln rr  
ii'|.ii>ii'ii|4 "n nu liiin l pvululinn from ilit* vrry  
m .l .iii '  ,il uur iiinl il ill imiw ” I.iln. Sunir Vimvs 
„it Hi, IIiiIp uf Sliirf* I)rci"ls, 4 Vn I. Rpv *lf». 

|oii;i
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•m ini' y rn i t f ln u lin i r  m  l lm  C o u r t 's  
u | i i i i io i i  In  l lm  r n n r i ' | i l  I l f  fp f lp rn liR ii ) , 
Iih Iiiv 'h  i li i ' in in n  I ' l l i ' i • iv o lv  r r i lu i ' r n  
l ln -  T i 'iii li A n i i ' in li i i i ' i i l In  m on tiiti^ - 
|i"iH r lm t o r i r  w i l l ' l l  I'm iR roRR  n r lR  
p i l lu i i i i i i I  l i i  l ln -  I ' i i in n ip r r i '  C I i i i i rp  
T lii' C im r l h o ld s  l lm l  d l l ’  K n i r  l .n lm r  
S lm id n rd R  A r l  l " l ' l» S A " l  " c o n t rn -  
vp iip iI n n  n l l l r n i n l i v p  l im i l  nn  ('n n - 

iv iw p i u n i l r r  d ie  ( 'm n m p rrp  
C 'lnii« i'“  In  i l i ' lp rn i in n  d in  w nni' rn lPH  
n m l linu rH  n f  I ' l i i i i l i i v n i l ' i i l  n f  n i l s ln ln  
n m l In rn l P in |i ln v .” pn A ii Ip . n t fiTifi. H3 
I .  E i l A l. n l 1 0 3 7  In  r p j i i ' l i n u  ( l i p  
l i i i i l i l i n i i n l  v Ipw  n f  u u r  Ip i I i t i i I  h v r- 
l i ' in . d in  (V in r f  hI/iIpm-

Apnrl from Hip linillnlinn nn fml- 
i'inl midinrily inlii'ipiil in Ihn drl- 
i'IIiiIpiI until re nf < ■imurfRn' Arlirlr 
I |inwprn, dip |iiint i|inl mpmin rlio- 
""II In dip Frimiprs In ensure dip 
rnlp nf Hip Stnli'H in llm federnl 
system linn in llm s tru c tu re nf d m  
I'edrriil CnvprniiiPiil itself." A ii Ip . 
nl fiSH. h;| I, E,| 'Al. nl 1034. (mi 
idmsis iiiIiIpiII

Tu Innvp  nn  i lm jli t  nhnn t iln  i i i ln n  
l in n , l lm  C o u r t  m in m i r n *  i ln  i li t - i  
s in n  in  N n lin n n l I .i> ii|! IIp  n f C ilip n  
I h i ' i i i i i i '  ii " i tm v i ln ld y  in v it e s  nn  
i in i' li ' i ' lp i l f in lp rn l i i ld i r i / i r v  t o  n in k e  
ilim n in n n  n lin iit  w lu r l i  s l i d e  p n lir ip n  
i l “  1,'ivm s n m l w h i r l i  iuipr it d in 
l ik e s  " A i i I p .  n l riiflS. H3 I ,  E d  2 d . n l 
1031 In  o th e r  w o r th . ( Im  e x t e n t  to  
w lii 'd i l lm  S ln li 'R  r im y  1' x r r r in n  ( Im i r  
m i l le n  ity . w lm n  ( ' in iy r i ' iR  p u rp o r t s  
t o  n r l  n n i lp r  l lm  C n n iii i i 'rc p  C lm iRR , 
lu ' lic i' fn i I h  is  In  Im  i l i ' le r r i i i i ie i l ( ru in  
I im p  In  l in m  h y  | i n l j l i r n l  d e c is io n s  
in i i i li ' h y  n iP in h i'iR  n f  l lm  K n lp r n l 
l i n v i ' r i i n m n l .  d e c is io n s  l lm  C n u r t  
s n y s  w i l l  m il Im  s u l i j r r l  In  ju d i r i n l  
r r v jp w  I i i i i l r  I l i i i l  i l  tlim it m i l ni'i'in 
In  lu iv p  n r c u r rp i l In  l lm  C im r l l lm l  it  

nn  i i i i i ' Ip p Ip i I  in n .in r itv  n f  f lv p  . Iu r -  
l i r i 'R  Im ln v  rn j i i ' lR  n lm tn il 2 0 0  yn n rR  
n l l lm  i in i lp rn tn n d in i!  n l d m  rm i s l i lu -  
l in i in l s ln lu s  o f  fp t lp rn li i t i i  In  i ln iiiK  
1 0  111

r i i ,  IhiTP i f  nnlv n simile pnHsiiiK 
rpfrrpiiri' in d m  Tenth Amend- 
nmnt. Nnr in nn ninrli nH n dirliun uf 
nny rmirl rilptl in ni|i|Mir( nf llm 
virw llml llm iiilr nf llm SlnlPH in 
H ip fpileml rvrIi'iii iiiiiv ilpppiid » |xm  

MRU nH Rn il 
tlm prime „f elertetl fpdi'rnl nlTirinlR. 

rnllmr ilinn nn llm ('nnnliliilinn 
inlrrprplril hv llii'i I'mil l

In HIV n p in in n  llml fnllnwii. I ’ n r l II 
ndilrPRRPR llm C m ir l 'n  rrilirisniH n r  
Nnlimml Ie n p im  n f  C i li im  I’m  I III 
rn v ipw n  h r in f lv  d m  t in d e n i lm id in p  n f 
fp d p rn liR in  ih n l f n n i i p d  d m  rnlificn- 
linn nf (Im (‘niiNlililtinn nml tlm ex 
Ip ii I  In  w h i r l i  t h is  C n n r l ,  u n t i l  tnd ny , 
hnn rw n p n i r e d  llml llm S I i i I p r  iP tm n  
n s ip i i i f i rm i l i i ip i i r i i ip  n l Huverripitlv 
in  u u r  M p i i i I  r v h Ip ii i  I'nrl IV run 
s id p rs  d m  npplirnliililv n t llm EISA 
In l lm  in d is p i i l i i l i lv  h m l  R p rv irp  pin- 
v iilp d  h y  n il u rh n n  linnnil sysleitt.

I I

T lm  ( ' n u l l  fin tlR  l lm l  l lm  I p r I u f  
R t n lr  i in n i i i l i i l .v  n p p i 'w rd  in  N il- 
l in n n l Is ' i ip u e  u f  ( ‘ i l i e s  m id  i ln  p rop  
t'li.v in u m v o rk n h le  n n d  in iR n iin d  in  
p r in r ip lp  In  lin d iu p  l lm  I r n l In  In* 
t i l iw n ik n li lp . l lm  ' ' n m l  Im i'in s  hv 
t n i s r h n r n r le r i r in p  N n lin n n l l,e i ip u e  
j f  C i l jp R  nm l R iihR i'i|im n t rnn i'R  In 
r n n r ln d i i iR  l l i n l  n l ln r ln  In  d i' litm  
h I i i I p  i i i i n i i in i lv  u rn  u n s o u n d  in  p r in  
r ip ln ,  t l i r  C n n r l r n d i r n l lv  ih 'pm tR  
frn m  lii i iK 'P P lllt 'd  m i iH l i ln l in m i l vn l 
i l i ' t  n m l iy im ri'Q  ( Im  r n l r  n f  jt s li c in l 
r r v jp w  in  m i l s iH le m  n l i;n v i* riinm n t

A

Murli nf llir ('mill's npininn in 
llpvnlod In nrpuinp l lm l  il is ( l i f l i r i i l t  
lo d p fiim  n primi Irndiliniinl gn v . 
pruninnlnl fiiiirtimiR." Nnlinnnl 
l.pngtm nl C ilip R  ncitlmi enpuped in.

UAItCIA v S A N  A N T O N I O  M E T R O .  
u ;u  i is  r.i'H, m i  1.1 -,'.i inn : inr. s  i 'i |i» ir

nnr required, niirli n Innk ' Tlm Cnnrl 
dincilRRPR nnd rnndpmilii 

|<RR IIH  IWI!1|
iih h I i i i i i I i i i i I r  

"Irndilionnl gnverniitenlnl fnnc 
linnR," "purely hiplnrirnl" liint-l mint. 
" Tiniipiply' pnvernnieiilnl funr 
tinnn," nnd "TmrPHRnry' gnvprnnmn 
Ini HPrvii'PH " Anti*, nl 0311. fid, 0-10,
H3 i, im 2d. ni mas, inz'i irnti nm
l i o w h r r r  d o r *  it i im n lin n  l lm l  N n 
lin n n l l . ' s p i i e  u f  C i lip n  n d n p lc d  n 
fn in i l im  ly p p  o f  h n liu i r ln p  le s t  fn r  
d e t e r m i n i n g  w l i P l lm r  ( ' n i n i i i P i r i '  
C lm iHP piiiii'IiiipiiIh t rn n sE re sH  r i in u li  
l i l t i e im l li l l i i ln i ln i iH  in i|H isp il h v  l lm  
f r d i ' r n l i i n lu r p  u f  n m  s y s te m  n l guv 
p r i in m n l T h in  n in iRH ion is  n n lew n i"  
I l i y .  R in m  d m  n n lh n r  n f  tn d n y 's  np in  
inn  jn in n i l N n lio n n l l< enpne n f  C i l in s  
n n d  r m m i l r r n l  H rp n r i i le ly  In  p u iu l 
m i l l lm l  l lm  C o i i r l 'R  n p in in n  in  l lm l  
rnHP " n d n p l|n | n Im ln i i r in p  n p p in m  h 
11 Im l | dnpR no t n u t Inw  fp t jp rn l pm vp r 
i l l  iiipiih . . . w lm rn  l lm  fu ih 'rn l i l i l i ' i

4. It. Nnlitinnl 1-riupin id ( ‘ilii’ii. we n d i'iir il 
lii llm option* uf elnle enverpignly na im lulling 
"Im ilili'iuui gnvnrnrnrntol fiinftitm*.” n icn lin  
w hirli in. of m urw , difficult In defino with 
promotor llu l Hip luxury «*f preriw  *!i,fii»ili»»n« 
in linn rorolv enjoyed ifl interpreting nnd up 
pIvittR Hu* grnnird pf«ivi«iiiii» «»f uur C'ttlirlilll 
lion Nnl •uirpriniriKlv. Ihnrpforo. Iho I'i' il l l' i 
ntlenud It* ilminiintrntp I hr* imp*t«*iltili! \ ul 
•Irfinitioii in unhelpful A numlH*r t»l ll*u t 
tl ciIpi* "iiupU iln nn! involve l l i r  pruMciii ul 
donning guvurnitipnlnl funcllorm Hr Wil 
linnm \ K»*»lnit|p M ciPnl IlenltIi C‘f ille r. Iiic 
fW* F'AI fiVI l(*A11 *, cerl iln iin l P S  «•••;. 
71 t, fvl M  103 8  P i IIH Hfmi'i. K ririuh  
ol l|*p K u P li v 1‘nrrv. W ?  HIM Iffi H ‘A*.!i. r»*»l 
drniftl. 4.‘«l I IS  r.1 I Ktl ?j\ I HH. «IH y I t  

f I **7 *• A nutn lfr nf nlhprn nn* nul pi op 
rr|> ftnnlV7i*tl nn ilrr lln* prinriplr** ol Nnimmil 
l/*ngur ul f ’iliPH. iinlwillintundintf *«»nic lito 
InngtioKo **f Iho lower m nrln Kii. Pnilc«l 
Slnlen • Henl, 57.'! F / il |U!».r. i l ’A‘1 IH7H* mul 
llvloul Ktpiipinenl (W p  v C’iiy  ul Akimi. 
ClilHl i;r.l I 11«7 »C A« l!»l»h Miumner. 
in*her lltnn cniefullv npulvring lln* nine Inn. 
Iho C’niirl nimplv Imln vnritom iiiutluo** 
Ihotiglil I f Ih* prnlts'liHf t*l nnpll*1o«li*-l l*\ 
cntirln m lorpieliitg Nnlionnl longno ul • i»ic*< 
Aii'i*. Hi r.l»i r»:i". M.'l I. K'l :M. Ml lu :,r. lit 
Iho •ilotl ennon. however. Iho eu*iti*i imwnl

phi i> ilcmonBtriihly nn(^
whuro pImIp . . . romplinnco wilh 
i»ii|HiMprl Inilprnl utanHnrilH would Ih* 
i'umuiiI in I '* d/l(i IIS, nl H5G, d!) 1/ Jv<J 
Vd y»dr». MG S C t 2dor, (Hlnrkmtm, J., 
r n i M U f  f i l i a l .

hi rundmK Nnlionnl l/cngm» n f  Oil- 
ipu lo pintirnco n hnlnncing nppronch, 
•hiHtirr lllnckmiin i|uili* corrpctly 
nlud I lio pnrl or Ihn opinion thnt 
rpitflirmrd Fry v United StnlcH. d2l 
IIS fid2, d1 I* Kd 2d 3G:i, 9fi S Cl 
17*12 i The CVjurl’fl minl.vniR re- 
nfliiriling Fry explicitly weighed llu* 
•MopMiMiieqfl of the problem iiddreRRed 
hy * In* federnl Inginlntion nl iRRiie in 
Ih n l rnqp. ngiiinRl lhe eirecln of con»- 
pliom e on Rlnle Rovereignly. d2G US, 
nl H52- HfKI. d‘» I, Kd 2d 2dH, %  S ( ’ I 
2dGf. loir mihneipient decininnH nlflo 
ndopled Ibid nppronch of weighing 
lh e  reHpeclivc inleroRtfl of the Slnlen 
nnd Feilernl

(409 t lf l 00.1)
Government .• In 

Kl*'<)(' v Wyoming. df>0 U S  226. 7f» L

t n t l  i|u* iM iir of ttlnle intm unily nn Iho e|*ecif 
u fntit til ienio, I hey did nol mnVe hlnokel 
pr»MM"itnuii»p»de Ihnl pnrllculnr thing* ittlior 
eitliv tpifilinetl n*» Irndilionnl governme. 'ul 
Itiiitliunit tir did not. Ilnving thu* rnnnidort'd 
iho i o«e*» *tut of rnn lexl. il wn* iml diflirull for 
Iho ( ton| lu  ronrltido thnt there in no "urgn 
lu/iog principle” ntunng them See nnlo. nt 
f«:in. mi |. ;t,|. nt 1070

0 In uiuterinking nuch hnlnnring. w« Imvo 
runrtidorotl. on fhe one hnnd, llie  e lrenglh o f 
llu* teih*rni irderrtd in the dm llengotl leginln- 
lion  nnd the inipnd o f exempting the ^Intee 
truio ii« n*n"lt O n t rn l to nur inrpiirv into Iho 
l««tei*|l uilortHtl ill how rloeelv llm  chnlienged 
nrliuu iinphuilen Iho cen lrn l roncern* of lhe 
1 ••iiim orif ( 'Inline. v | r . the promotion o f n 
not ootid ot **numv nnd free Irnde nrnung t he* 
Nto'o*. ' ft- F.KlH* v Wyoming, fW ' PS  77R. 
711. ,T. t. fCtl 7d 18. i(KI S P I IOA4 r l f lO  
■ Stovm*. . i . cuncurrina*' See nlno. f»»r e«nm 
|do. It'uiupti.'inlinn Un ion v l/tog  l*lnnd It 
I t. !.*.», I*S «/H. nRH, 71 I. K.I M  M 7. U*2 S Pt 
| l |u  iPIM7I ' ‘ ‘Pong*o*n Png  ngo cunrlodrtl 
Ilo t l |iw|«ru| regiilntton of rndmnd Inhur eer 
* ia (ti'i etmury prevent disruptioiiN in 
til'd  rod «pi\ir# etvti'itliitl lo  the nntinnnl 
ei ut|iiniv” », I MHP v Mirvtissippi, t*WI P S  747.
.*r. \  77 I i d M  n.12. 102 s  p i siiyn ip»H7i c it
o. t l' l tu  u l i  to r n n r e i v e  n f  n  m u r e  lm * i r  e le m e n t
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Kd 2d IR. 10.1 S Cl I 0 M  IIPR.1t. for 
0X01111110. Iho Court stnlod thnt ''|t|hp 
prinriplo of inimtinily nrliculnli'd in 
Nnlionnl I-mrui- of Cilios in n func- 
lioiiul dnctrino . whono ullininlo 
por|Hwo in not lo pronto n oncrod 
pmvinro of nlolo nulonoiny, Iml lo 
onnuro Mint Iho uniiiim boiiofiln of n 
fodrrol Rvnlom not l>o loot
lhrnio:h iindiio fodornl inlorforonro 
in rorlnin cnro nlnto funrtionn " Id . 
ol 2in, 71 I. Rd 2d IR. 101 S Cl IOM. 
Sop olio Ihxlol v Virginin Rurfnco 
Minion &  Rpclnmnlinn Amin. d12 U S  
2IM. HO I, Kd 2d I, 101 S Cl 2112 
11!IR11 In ovprruliiiK Nnlinnnl 
lioniiuo of I'ilipH, Iho Court incur- 
rodly rlinrnrlpri70!i Iho mndp nf 
nimlvniH oRlnhlinhod Iheroin nnd de- 
volo|n d in ouhnpt|nonl cnson *

(tlm HR noil 
Moroovor. Ihp Hlntulo nl innup in 

lliin onso. Iho I’LSA, in Iho idonlirnl 
nlnlnli Hull wns nl ismin in Nnlionnl

of ihtri«l(iin fn m m frf  Minn r lr c lr ir  rncrgy 
’ » S im ila r ly ,  wp hnvn ro n p id rrrd  

wlmtlmr rvrnipting Slnlnn (mm frdrrol rrgu- 
Intion would m irlrnniim llm goal* of flip frd- 
oral pmgMim S r r  Kry v Unitrd  State**. 421 
I IS  fir.*. 14 I. Kd 2d !»f. S  C i 17**2 «IP75) 
S«*r nlw» II'hIpI v Virginia Su .Tarr Mining A 
llncl Arp.i 452 U S 2fi4. 2*2. W» I. 2d I. 
|n i S  f t  ,W,2 ilUHJt mnti'innl ptirfnrr mining 
alnndmd' orcrpann In inrurp competition 
mining Sintra dor* no* undrrm ilm  State*' 
effort* In maintain adruuntr intra»tatr plan 
•laid"* Un ihp olhrr lianrl. wp have nlno aa 

H i p  injury dotm In thp Stnle* if forced 
In mmi'lv w ilh  federal (o m in nrrr C lause rn- 
nrlnipn'p S p p  Nat . :  nnl longue of C itir*. 42fl 
U S  ni Mir. HR|. 49 I, f t l I’d *.!IR. % m ' i  24BT.

(1. In aiMilinn. rp liarnr nn l l i r  Court#  
difficult ir* in thp ta< im m unity Held i# mi* 
pln»p»l Although thp ( ’ourl hna ahnnilnnpd 
tlm "gm crnm rntnl ’pm piipiniy*’ distinction in 
tliia field, New York v United Slntrp, 520
us r»7:\ *hi i. ri n2«t r«i; s n  :iio i|U46i. ,t
ha-* iml laltrn llm  ilraalir approach of irlying  
aoteh nn llm a lru rlllir  nf l|m Federal <Jnvrrn 
ninul In piotrcl Urn Staten' im m unilv (mm 
intitinm  See Ma*"nrhoiwiin »■ Unitml Stair* . 
iv. u s  M4. r.r, i. Kd an .m i. «ih s  n  11r.ri
ll'*7M» flnm. (need w ilh  nn rw|int||y difflrull 
prnldrm nf defining m rtalilofinnal hotmdartp# 
Of lu ll m l nrlmil d irnM v nltriling  |h r  Sla lra .

I/OnKtm of ('ifir* Allhouph Juntice 
Tllnckifiiin'n concur m u m  noted thn! 
lie wnn "no! nnlronhlrH hv crrlnin 
poa/»ihle implirnlimm nf Ihn Court‘a 
opinion" in Nnlionnl l/engne of (’il- 
ion. it nlno hIiiIpi! (hut "Iho result 
with renpecl fo the Htntiile under 
chnlleiiKC hero |lhe PI#S/\| in necefl- 
p o r i ly  c o rrec t " 428 I IS, nl 85(1, 48 L 
Fd 2d 245, *18 S (’( 2455 irmphnpin 
uddedi 11 in opinion fur lito Cnnrl 
Icnlny dtmn nnl dip'nmn Iho ntntute, 
nor identify nny ehnitKrd rirriim- 
nlnncen thnt wnrrnnt tho r-nnclunion 
fckIsiv* thnl Nnlionnl ImnKiio nf ('ition 
ip lu n v tw ir i ly  wn>nn

n
Todny'd opinion doen no! rxplnin 

how the Stolen' rule in I lip rlortnrnl 
procpflfl fjunrniilrefl (tint f»nrticiilnr 
exorriflon ul lli»« (’niuiiirr«o ('Inuno 
power will not infringe on renith.ini 
ntlltf* novei eiKotv ’ Mendtern of Con- 
f're.n.q nre elected from lhe vnrmiifl

w p  did nul adcp* Ih" virw m n nv wnillrf llnnk 
naop. Ilia l Hip f «*dprAl llovprnnmnl i(a«'/( will 
pratprl u-halevrr riKhla llm Slnfpp nmy ha\p

7. IjiIp In il*  npinlai,. llm  I'm irl •usgppla 
lh a l affpr all llmre may lw* m in r ' nflirmalivp 
lirnila llm (*rmaliiii(innal a lrn rlin n  might un 
pm" on fp<fpial art inn nllpctmg Ih "  Slain*  
iindar Ifm ( ’nm m nrp  rianan'* A n lr . nl f»M».
H.1 I, Kd 2<l. nl IAT? Tlm  I*«iitI n"anrlw lhal 
"|j|n Ihp fnrlual ppMieg nf iIippp ca»p* Mm 
Inlprnal aafnguael* nr Mm i*nhlirnl pmrpM 
liavr jmrfotmwl aa inirntlnd ' llm l T h r C m e l  
dnoa iml rxplnin Ih" hn«ia fnr Him judgmpni 
Nor dnpp il idrnlifv llm ri»r'jrnalnurr« in 
w hirh Ihp "|*i|ilirn l prm-ma" may (nil and 
"ninrmalivp llinila" a rr In Im impoarxl |*ip 
•umaldy. aurh lim ila nrp fo I*- dpiorminpd hv 
Iho -fudicial Hranch p'po Ihomth M ip "ihip- 
|pp|pd." T««dav'« opinion, h"** m r. hpa rp 
jpplptl l|m balancing a|nn«lnrd ami «Mgsr«la no 
n lh rr plnndard Mml would ,mnh|p a court lo 
dplpimiim w hm  Mipip hna Imvo •» malfunction 
nf Mm *'|«o|itirnl prirpaa " T lm  I'P iirl'a fa iliirr  
lo  aporifv Mm "adirinalivp Ifmilp" on fpdrral 
p<«wpr. or w lirn nnd how Mu**»e limita arp lo Im 
riptrrniinpd. mav wall Im • * plainp«l hv llm  
Irnnaparpnl fa ,i lhal nn\ am h oOmupl wmdd 
l*p piilijpri lo prpcipi'ly llm name nhjPcUniia nn 
which il ip 1 ip »  In nvrrrulp Nnlmnnl l^agim or  
Cilip*

C A R C I A  v S A N  A N T O N I O  M E T R O  
4f»f» US M.I I Id M |0|t; iur, SI* IMIT*

Slnlea. Iml once in oflice they nre 
Memle*rfl of Ihp

|4fffl U8 MW  I 
Federnl Oovernnu'ol • 

AllliouKh lhe Slide« porliripol** mi 
lhe F.lefloral f’olle^e, IImh is hmdlv 
n renflon to view the I'reflid**!!! ns :i 
represonlnljve of lhe Slnles' mteiewi 
û uinfll lerlernl enrronchnp'oi W e  
noted recently "|l|he hydriiohe |oe** 
sure inherent within encli <»r lie* 
pepnrnfe Mranrhes l»i exceed (lie 
outer limit a of iln power " INS
v Clmdhn. 182 U S  918. 951. 77 I. lid 
2d :II7. I ft.*! S Cl The
Court oirers ni* renflon lo think Ihnl

R. (h ir  can hardly imngmp M,m I ’mirl 
ing llml Imrnupp C'ongipa* ip ,*nmi*»pw*il ••( 
iodividunla. individual riglila gunraolm 'l In 
l l i r  llil l of flight* ar« nmpl\ |irnt*vU*i| In  On 
ladilmat pi<» V"l. I h r peailinn n ' l ' t 'Ml 
imlnv ia imlmlmgui"hah|p in |«riiici|do U„  
tru th  Amrndnmn* alw. ' *n raw iiim l |»a*< 
llm llill of flight" S r r  inl»«. nl filii* .V'o Ml I 
!•>! 2d. nl 10 tr. 11Mf.

fl. Al uim liem  in our hi*|nrv. Ih*’ *i*'w II.-»i 
♦ hr alriirO ire of the f'pdrnil lIovrMeu*'*! 
PilfTtrivI In p to lrd  Ih r  S ta tic  might lin \r h id 
n aono*what mora print nn l. nlllioiigh no* .i 
moo* logical. ha«i« I'lofiavMtr Wrrh*l* r. ivli'W  
■rroinnt n r lo lr  in l'IR | prn|wpmd llm  \u o  
ndo|ilr«l hv llm  I'otirl lodav, p m liin trd  hi** 
nrgumrnt on naitimplinnp Mini annph do on* 
nrm rd wilh ru rrrn l rrn lilv  Prol'^tor NV»**h 
alrr w rolr "Nnlmnnl nrlim i ha* n|«nv« 
Irnru rrgnrd'*«l »ip Ptfpplional In nnr |w,|«i% no 
in 'o ia i’ui *o U- juaiifip,! |.v *mmp iip\***niI\, *h» 
pprrinl rnlhr* Ilian Mm ordinary rn***" W ,.|*  
■Irr. Tlm I'o ljlim l Snfogunrdp id  Krd"inh m 
Tlm  flnlr of llm Siatr* i|i l l i r  i ‘om|»ri|iii.n hi • 
Soil'd mu of |lm Nntinnnl Mnvrmnmnt r-l 
I ’ofinn I llrv  r.4.1. R44 i|«*T*4> Nnl onlv e  *ln» 
|un n i« r of tlna vmw clra rly  nl midp w ilh  Mm 
proliferation of oalirnnl Irgiplalmn ovn Mm 
piml K l  vrara. hut **a v a iirh  nf a liim liirnl •e.d 
|w«|afirnl rhnngra irru rrio g  in Him ir n iu u  
Im vr comhiimd In mnko t ’ongrrap |»i«rf i« ulioN  
w r n t i h t r  In plntr nnd lornl valuiw A*hi 
por\ t 'ononimiiu, on Inlrrgiivrrm i.ontiil IM  l 
linna I AC‘III*. Ilrcn la ln rv  Frdpiah*uo l**dn* 
I'locppa, Impntl and llrfnrn i M  il'tH li It... 
oiloptmn ol llm  Seventeenth Ainrndoioiit •!•••» 
vidniR for .lirrv-t p|pdi..|i ol Sriin loru' 
wrnkrning of |«>hlicnl |inrlm« on Mm h« il 
Irv rl, nml llm  iiao <.| iuitiounl mcdni. no*' 
nlhrr Mmiga. hn>r mndp ' ongii".M nu t. «• 
iiirIv  I*'** ir| in w « iiin lo r ».f •into nod *1

. I.im | i r r f n n r n  w i l l  n o t n p o /n to  w li r n  
I  'm iii 'h '.i s  p r o k "  to  in v n k p  it s  pnw p rx  
n n i l i ' r  H im <’n in tn p rc o  C ln nw '. n n l-  
w iH i i l i t i i i l in K  H i p  p l o r lo r n l  r n lp  n f  
I l i e  S ln le f l  •

1409 IIH  flflfl)
T h e  ('mill n p p n r e n l l y  t h i n k f l  t l t n l  

t h e  S l n l e q '  p i i c c c r r  n t  o h t o i n i i i K  fe d  

• • m l  f i in r lH  for v n r in u p  p r o  e c ln  n n d  

e a re u ip t io u M  from t h e  o h l i y n t i o n i  t»T 

s o m e  l e d e r u l  N ln lu t e f l  in  i n i l i c n l i v e  of 
l h e  " e l l e c l i v e n r j w  of I l i e  f iu le r n l  p ie  

Id  i r n l  p ro c e n f l  i n  p r e f lo r * i n K  l l i e  

S l n l e s '  o M e ro H tn . . . A n t e ,  n l  5 5 2 ,  

8*1 I ,  F» | 2 d . n t  1 0 3 4 - 10 3 5 . ' •

in lr u  «In. nml m orr likply to Im rra|»nnatvr In 
*1..- dt'oiinidx ol vnrinup nnlinnnl m im liliirn  
»M'«* Id . it ftO rM A* nnr nharrvrr i>x|.lainiN| 
A» Sm.nlt.ra nm| mprolmra of ih r  |lo u *r dr 

v ili.p  imh*|irodpnl m nplilurnrirp  omong 
i’i" i l |"  niirl* n* Inrinpra. hiiNinpaampn. Inlnir 
»•»•'. Mo-iroomi'nlalhila. and Ih r  |«mr. rnch nt 
••hn l. gnm rnlh •npp'trl* rcrla in  nnlinnal ini
• mlufw. Modi Iru d rnry  l*» idrotifv w illi a la lr  
•nii'ii**‘i r* nod llm  iwpiiinna of Plata nflirlnla in 
i,-h |i »tl " Knd«*ii. Krdrrnlipm in Mm Cam la 
•Vi'tndn h*i llm  IHWIp. in A(*lft, The Future of 
I . .Jornhvm  m  l|m  H<V. |i 97 (Ju ly  | M |  I

S»... nt«H U n d rn . P n lilirp . M nim v. nnd S la l r  
^ w p ic ip t ilt  T lm  th ld irfa l IIoIp 79 I'o lu rn  I. 
•ho H I.’ HP* il9 7 9 M c h a n g ra  in  p n lit ira l p ra r  
tn*iw n in l l lm  h rrn d th  of n a tio n a l in i l ia t lv m  
nm nn lh a l  Mm |» 1 ilira l h rn n rh r r  “ m ay in  
totigm n» u n it  m n lrd  aa t h r y  o n r r  wrr#* lo  
tin* l in k  ol •a lP K iin n lm g  l l i r  ro|p nf ih r  Plnlrw  
in  llu* f r i l r r i l  «\alpm  and  p rn lrc lin g  I h r  fin .- 
•h in o 'iiln l v iilncp  of f rd p rn lip m ’ t. nnd A U lIt , 
lfi.|O il.ii,i|\  r,v l,*rn lipro . *U'’ rn . a l 1-24 Id r ln i l

Mm ’ ilr'imo*ic NhiO" u* kind of frrlrrnl 
rogiihitmii ii|*|<li.'iildr In tho Sta ir*  o vn  Mm 
p.nt hv * .lit ndrN* Thita. oven if nnr w rrr  t»» 
•r.iioip (h r  ininirrniiN prohtrma w illi l l i r  
i ...u l v |..—o im*m in Irrmp of rooplilulional 
I lo',., v M inn would fpmnin arriuuN «|iira|»nn« 
■a •», ii»» la d 'iiil prrmipra

III llm  I ’nnrl lw>lipvra Ilia l Ih r  Pigniflranl 
lumni'iiil nNNiNlnncr afTordnl thr Stair# mid 
liN iihtmN l»v llm  Frd rrn l liuvrrnm riit ta rrln  
v io l t.. Mm I'onpMluinmnlity of n | i  inling 
• '•.onni’M r  I |an«p nnarlrorntp lo  l|m S la lra
s  i„ i,.. at Af,:*r»r,:i. r.r,a. h i  i. km vd. at
|u i  I |i i  it; Him I ’mirt linn n rvrt hrlil. how 
M ,‘, . *hnl Ih r  tn rrr dml.urwrnmol nl fiiiir!" hv
• In* I ii|,*r M Movpromrn* rainhliahra n right tu
• ••*•»* d n iln ifuw  lh a l Imnrlil from autli hinda

IV i i i i Ih i k I Stntr Sellout and Miwpilnl v
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u  s  su im M K  uomi?t  iinronTS HM I. Kd 2d

Mill Hindi i x i l i l i r n l  su rre sH  in n n l re in  
v tu iI In  D i p  i |in «H iiin  w h e th e r  H ip  

p n li t i r n i  / irn c e s sc s  n r i ‘  I I i p  p ro p e r  
nii'in iN  n l  e n fo r c in g  r-ofin l i l i l l  irm iil 
l i n i i l i i l i o i i s  "  T I i p  Im  l l lm l  C nnd rPW i 
g e n e r n l lv

Mftn n.n s«7|
Hoph mil trnrisgress consti- 

I nl innnl limits on its |s»wer In resell 
h IiiIp  nrliviliPH does not mnko jndi- 
rinl review nnv less iipcpssnrv In 
rectify Ihp nines in which il Hoph Ho 
h o  " The S IiiIp h *  rolp In nnr system of 
government is n innller of ronslilu- 
lionnl Inw. not of legislntive grnce 
"The powers mil delegnled to Iho 
IlnileH Slnles hy the f'onslilnlimi. 
nor prohibited hy il lo the Slni**s, 
nre reserved lo H ip  Slnlps, rps|H*c- 
livplv, or lo lln* people." U S  Const, 
A  mill 111.

IlnM ernmn. 451 IIH I. IV is .  IT/ I, Kd ?H 091. 
101 S I'I 15.11 r|fIM11 Itrsn n llrw  nf llm  will 
jngnrx* nl I hi* Fn*lrrnl f Invninnmnt fo prnvnfr 
rmlrrnl niH ih r  in»i«liliifinnnl qun#tinn ic  
niilin i Ihn Mrrm whpllmr l|m fn<lnrnl •tntulr  
vinlnlr* Ihn ■nvrrrtRn pnwrrti rn«rrv»**l In tin* 
Sli»lr« hv llm Tru th  Anmn'fnmnt

I I .  Appnrnitly In nil rfTnif In rrnn»tirr ll ir  
Htn?r« ih r  (Vmrl u lriilifim  wrvrrnl innjnr *lnl 
•iim  Ihnl llm * Inr Iimvi* nnl h m i nm»lr tippli- 
1 1 M1* In • lo ir  unvrtntnroln- Ih r  FiHlnnl 
I ' .u r ,  Art. IH MSC 5M24tl>||fl 115 *̂8 
Ih r  Ijilwtr MniirRr»in'iil Itrlnlinn* A n . 2*1 
I ISC’ «5 IA2»2* 1?I I 'S I ? ;  |  ir»2l7l|, Ih r  lnhnr  
MmiiHirrnrni Hi'|in»ii»in nml n irrh^ u rr A 'l, 
:"| l»ST $ Ill/I#** r.!»» I'.SCS 5 4»:in»|. Ih r  IV n i  
t "Minimi Knfrly nml Ifnnllh A lt . MFC 
if |i>n nm  s  of«r»;N.rn|. ih« Mmplnyrr Ih* 
t irru in il liirniim S « m rilv  Art. 2*1 I'SI*
? }  ii«».s:»2i. i*m.M»*|i |.“ i H fifS
Imctiliii11|. nml ll ir  ^hntiinn A rl, 1A I IS C  9 I 
rt  •*’»| I If* MSCS ?e I n  - n i l .  -nr Pnrkrr v 
IUmvmi. .T|7 I S  Ml Hi I. Kil «;.l S  I I .'11*7
• |il|.1i A n ir. nl . HI I. |vd IM T hr  
Cnurt »lom iml mipymt I lint itiip rm lrninl will
• •m liniir nflrr iln »l#i Hm»i h rrr  Imlnnl. il ii 
mittkt'h Ihnl " |v m l mlrr***! group* will Iml

Mftrn IrniihlitiK tlwiil tl»o |t)fjirnt 
infirmities *n the Cnurt’** rrnnmtiitK 
in f hr* rrmilt nl iIh ImMinf!. i *•. Hint 
fnlcrnl |H»lilicnl nfliririfii. invoking 
thr* Cnimnern* CImiimp, nre Hip wile 
jiidfiPH nf H ip  limits nf tlipif nwn 
power Tlita iinull in inrniu*|fl<rtw 
willi Ihi* fiiiulnuiPiilnl |irinnplen nf 
our nmpliltilifiiinl hvhIpui See, eg, 
Ti»p KprlptnliMl Nn. *H ilfiimillmii Al 

lenat nini'p Miitlmrv v Mniliitnii I 
C’rnnrh 1:17, 177, \> I. Iftl fill UNlKli. il 
linn Iippii I hr R**t I Iml prtiviiifp nf tlir* 
fpilprn! juilinmv "In «ny whnl IIip 
Inw in" with rppp«vt to IIip count it ii- 
9inrinlify nl nrln nf Cnngrenn. In re­
jecting Ihr rnlp nf Ihp juHirinry in 
protecting tin* Slntp** from fiilprnl 
nvprrp/u'hinp. llu* Cnurl'n npininn of- 
for** in* pxphnuilinn l«»r i^iinrinK IIip

In  mrcp* tlir  I*nt|H't nprii tnvilnliun In uryr 
r*i»njirm« *n rv lrm l *hm r nml n lhrr ■lolnlm lo 
npplv *•* lltr  ''li»*m nml *hri» Inrol auM ivi 
«innn

12. T h i" l*n»irl hnr n«*»i«r Itrfm r nlwlu-n(r«l 
rm|»iM»ihililv h r  o“«n««mp i h r  roipifilnlmnol 
il\  nl i Im l l r n v M l m-limi on I h r  prmiml Ih n l 
oM ri li'c l p m  I im  llinnm *irnllv m r  ohtr In I iv iV 
m il Inr I h r i i  nwn in lrrm N  llim uuh ll ir  rln- 
Inrnl pm»*r«n A» I h r  I ' n n H  mtiril in Nnlinnnl 
I n n R H r  nl 1 ' i t im  n  o n n l i  « l i n n R r r  n i u n n i r i i t  
i n  I n  lolm irn* • • n n 'M r n l  |irnlnriitmr r«m|<| 
linvr Im»i *i i  n m lr  in  ••*lli»,i Mi|ih|rv v V'i»|r*i, 
A\'I MS I. in  I IM Al »W». ‘Mi S  I I M|V II'lilii .
in MvmM v M iiiin i j;*ii*ih. ;*•*;’ m s r»**. v i  i. K*l 
|ryi. ir s  f* i'i • Ihmi mn Im miul' ||i»»r
I I I  llirn r i n«m llm Piiim lnnl «*u;imi| Ip r iv I i i 
linn llm l lim ilrd  III" nn llim ilv  w ilh »r«|Mi| in 
i nrlnin np|WMiilnmniH' nml * Ini" mRimhlv ‘Ti
VON lin i-ii»|i*i«r|| III llitqf'uU lf llin l llm low 
\in|i|l(v| llm r*Mi*iii*Mlmii | ‘/ll MS. nl Mil 
« I 2 .  n 12 . I S  I F*l .M  ,M r* ‘ ‘ i ;  S  f i  ;*li;r. Tlm  
f ‘n*irl lir*r*rPm|rq« lmh| tin* |n**q <|inmi«lili| 
luinnl la'iniiar llm\ in liiiiR it l ni| |Vt*Nillm» ml 
nntlrnriM. Ih r  |'rr"n|**nl •  m nam i i i * I v i U i
•  'n n i li ii i*  l ln *  I ‘n il*  t ihn** im l m|ilrr<«<i t in "  
pninl in n  'Im** it M ti- nnv n i l l lm r j lv  Inr iIh
• milrut i  v|i*w

i«M4

tiAIH ‘I A  v SAN A N T O N  Id MKTItO
4 W I '■! v s  •• 11 | .1 >| im ii lie , s i ' i  Hall,

lo n i 'h in c  " f  th e  iiiiiu I fi i im in s  cusp m  
m u  h ls lm y  "

HUH I'M 4IW|
III

In nnr fcsleriil syslem, llie Slnles 
hove n mnjnr rule llml I'llimnl lie 
prPPinplerl hv (lie Nnliomil l e e e m  
niiml A r conlemporimemis vvidimvi 
nnd llie dehnti'S nl the nilifyini! <“|i 
vpiiliiniH in like cleiir. lhe Sillies' rn'i 
liriilinn nf H ip Cinislilillimi w;ci |ti 
ii'nlisl on lliis iinilPlslnlliliill! nl fed 
ernlism Indeed, lhe TenHi Aineml 
i i i p i i I  wns ndii|ited B|M'iilii';illv lo en 
sure Hint H ip  importnul role |irmn 
iseil llie Slnles hy llie proponents "I 
the Cinislilulion wns reoli/ed

Miieli of Iho inilinl iipposilmn In 
the Constitiilion wns roolisl in llie 
fpnr thnl llu* Nnlinnnl (iiivpiiiineiil 
would lie lisi powerful nml eveiiln 
nilV would eliiiiiiuilp H ip Slides us 
vinliln imlilicnl Pidilies. This eniiiein 
wns voiced repenledly mil il piopn- 
lienls of the ('nun! il lit inn ni.'nle i i h -  
Hiiromes Hint n llill id lliijlds, in 
cliiiliiiK n prnvininn eaplicillv ieserv 
in,; pnwers in lhe Slides, ivmild lie 
niiinui; the firs! business ol llie new

Coni'rpss Snimiel Ailnuis orsued. fur 
eamnple, llml if lln1 sevenil Slnles 
weip lo |h> joined in "one enliie 
Nolinli, under line Is’uishdiire, lire 
t'mvers ol which shnll exipml In ev 
orv Siilijis’l nf I^Kislnlimi, nml ils ij 
I,o w n  he supreme ft cmdrmil lhe y.] 
rtlmle. the Iilen of Sovereiipily in 
these Slides musl be lost." Isdler 
(mill Siimilel Ailnrnn In flichnrd 
Henry Ism (Dec 3. I7H7I, reprinled 
in Anti KrderiilistH versus Sedernl- 
isls

Him IIH win| 
imil,| Is'wjo ed 111(171 Likrwise, 

Ueorpe Meson fenreil Hint 'The urn- 
ernl p.evernmenl Ih -iiik  |inrnuiniinl 
In, nnd in every resjiecl more power­
ful H u m  H ip  slnle K,,vi'rnnienls, lhe 
Inller musl Kivp wny lo lhe fnrnipr" 
Address in the Itnlilying Coiiveuliun 
ol Virginiu l.lune 4-IZ, I7HHI, re- 
printed in Anli-Kedernlisls versus 
Kcdernlinls, Btiprn. nl 2DH-20!!.

Antifedprnlistn rnistsl IIip h p  run- 
i i t i i s  in nlniosl every slnle riilifyiiig 
convenliuu." See genernlly I d lip- 
holes in lhe Severnl Slnle Uneven- 
lio is on Ihr Adopt inn nf lhe I’islernI 
• 'nnsliliilinn (.1 I'Tliol 2d e<l IH7rd.
As n m u l l , piglil Slides voteil fnr 
llie C V.ns*ilution unly nfler pinposing 
nmemlnipnls In Is* nrt"oled nfler rnl-

I'I. Mm lu t ir l Mlnlt'N llm l llm ilr, mirnt ill 
Nn*i*miil l^mrnr nl ('Hipm "mvitt'c ;m imi* 
lr*r|rr| fn lm nl iuilirinrv *»» llliiki' ih i iMnini 
nh'nii whii Ii Mlnln |mlu li*N il fnim  i iiihI which 
nni'K iIm <ti"likin " rurim m lv. tlir 1 ‘n in l limn 
miirui'hIm Unit mirlrr (Im uppliintinn r l  llm  
‘TiNililiMiml" RiHrriinmiitnl hinMmn nimi\->i*. 
' *lm S ln 'f"  riiniml • r r \ o  id  tiil*nin*niir Im 
■im-i.tI nml m nin iiiir  ri|m n iim iit “ Aiil** it 
Alt*.. M l I. K-d !!i| ill lfl.1l, i'ilnm  •Iiiitn *• III in 
•If ii hinnniM nlrmrvnlimi in Nrw St.ili- I*
v t.irlim nnn, MS 2ft2. T I I. lf> I 1*1 ' I . **.' 
.‘ 5 t'l :M| • I'l.T?! illrniulriM, <1 ilin*mn*ti*iV Ap 
pnimitlv tin* Cnnrl lm|irvi-« l l i i l  u ln i i  nu 
l l lirh tliv t lnl*-rnl jm lirm iv" m »l*i~* .!•••* r*:**i 
n i |i» w lm llirr ii |inrtirnlni In in lm n m •••*• '■*• 
tlm F***lrrnl nr Slnlr* I•nvrriim riitN • h* *-

m* tniiRrr nmv rnRfiRr in "iii*rinl nml rrm».>mir 
ri|M-r*mrul ' A n lr . nl Air*. H.'i | Kil 2*1, nt 
pt'tl | Im* Cm irl «h*r»» not ••■plum h**w- Irnvmg 
tl*r Stnli-x virlun lly nl tlm n irrry  nl llm FH  
n n l  t invnnnm nl, w ..'limit m-mir«i* tn nr In ini 
" "  i"w. will rnliNiM'i* tlmir np|mrtiiii|tim in 
••■fM'iinmnl nml m*rvn nn TNUirntnni** ’*

I I. t*p|Miimntn nf Urn CnnntitHlinn w*"ir pnr 
li'i lln rtv  tlnlnniin nf Ih r  Fn irrnlm lii' * Innn 
* In i llm  Slnlr** rrln im sl |*nwrrM n**l ilrti*gnlril
i.* iln* 11tui*i| Sint'-n in tlm n lw iir r  nn 
mtpiiMtn prnvininn ■*• prnvnlniR Fur rtnniph*. 
Iiiiuimi Wiuthrnp w rnlr Unit "|i|t m n mmr 

11Mm v llin l wlinl righln nn* mil givrn nm
■ i-u im n I ‘ |/*t|rM nf Agfippn. rrp rin ln l in  I 
II ‘•Vliwnrtr. Tht* Hill •»( l(t|h l«  A Itnrnitipn 
tliiv llmtnry A|ll, Al I 1107| •
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ifinitmit •• All of Iinw included 
miKiiic tlirir rornrmimndfitioiin mmit* 
version i»l whnl InliT Ih s 'o h ip  Iho 
Voidh Amendment Ihid So nl rung 
wim I In* inmrrn Hint Him propound 
ComM Mill ion wnn MPMou*dv defoclivo 
without n Npnt'Sfir lull *»f riplM/i, In- 
cludiiw* ii provision rennrvMip |>oworp 
I ii llu* StntoH, llml in iirili‘i'1"'! Nociire 
Him vi w*h for tntiflriHmn. Hu- Kwlrr- 
iiII«iIn nvotitunlty rom'odcd flint mirli 
provimoim worn iieceMinry See I II 
Scltwntt? Tlii* Mill of Mu:lib* A Dor 
ui m n l m v  11i«afnry 5M5 nml pineum 
11*171» II wnn H iiih |*«*fii*ridly mgr owl 
llinl innuidnrnlififi **f n loll of riplM* 
would In* nrnuup llir fil'd husinr*m of 
lln* nnv Piinpirui See prnrr/illy 1 
Annul** nf Conp fM2 •I.'IV I|7WM ire­
mark** of .Inniifi Mndimmi Accord 
inijl.v. Hu* IH Ainniuloiniil*! Ihnl wn 
ft11•»\*. :m llir Mill ol ItiphtH wore 
piopiwwl iiih I adopted early in Hip 
fir Nt iiwlnii ol llir h m l  Cnnprejw 2 
Schwartz. Thn Mill ol ffiphtp, *Mipni. 
nl •»«:! ||(17

14(10 t'S 0701
T h m  history. which H ip  Colli I dim 

plv icnoinn. documents lln* integral 
l o i r  nl Hit* Tnnlh Ainnutnirnl in our 
cmmf Hiitionnl theory II nxpopeH no 
well. I Iwlipvp, Ihn liimlnnipnliil 
chiirnctrr of Ihn C o m  I'm n r r o r  lodli.V 
K m  11 **in lininK "unsound in priori- 
pin," :inti\ nl MM 1, 9vfl 2d. nl 
IIIHI. judicinl rnloimmnnl of H ip 
Tenth Amnndmrnl i« cHsenijnl lo 
mniiMniitinp H ip Ipdornl pyptrin ho 
cnmhillv designed hy H ip  Frnnmrp 
mol adopted in Ihn I oimlilution.

M

T I i p  K r o n i rm  h m l d n f in i ln  id e n s  
n h ou i H i p  n n l h ip  o f  Ih n  C n n p litu -

|.1 Im li'H . I lie* Virgin*" I rfci«lnlor** rm nr
vrr\ «lii«ii’ In willthnMiug • nllf»rilli*»n nf lli*» 
( ‘niiMiilnhnn unlit llu* n<l<|*'i<*u uf n llill uf 
Itigl.i*, ilint in- lulled, mmi'mii: n'hnr Munir*. llin

lion'o division of unHouily twdwoon 
H ip  Pwlornl find Slnlo (Sever union!* 
In Thn Fedor aliid Nt* .*WI. lor rxnm 
pin, Miulmon explained thin division 
hy drawing o "nrirp ol t r « in(h Ik* 
twpi'n H m  iMfrihiilo* id n "nnlionnl" 
KuvernmeiM nml Ilumr ol Hit* govern 
mnnl In hr «*hInl»|i*ilir*«| hv thn CoiiHti 
lulion While ii nnlinnnl horn nf gov- 
nrmnrnl would |>ohmohh un "md«li 
nilr Miipminiiry over nil pemniiH nnd 
thing**,' lln* lor in ol government con 
Inniplnlnd hv Ihn (‘hiihIMillion m  
stem! romdsled ol " | ih  ill or pllinici- 
pnl nullioritirM |whiih| form distinct
nml indnprndrnl portion** ol (hr *>ii 
prpinnry, no morn subject within 
llinir respective splintcs lo Ihn pro 
nrnl nulhorilv. H u m  flu* gcimrnl on 
thority is suhjcft In llinin. within Mm 
own Mplirip " Thn Federnlisl No MM, 
p 25l» i-l fookn ml l*M!11 Under H ip 
Constitution. H ip sphere of I In* pro 
(hnH government extended In juris 
dii Hon ol "lerltiin nimiiirrnlml ob­
jects onlv. Icnv|mj*| fo Ihn sov- 
nrnl Slides ii rPMjdunrv nnd liiviohn 
hln «*ov°rrijfnlv ovnr nil oHmr nit- 
jpcln " fliid

MndiMoo nlnlnnnlrd on H ip  muMnnl 
ol these separate Hplmies of sever 
eignty in Tlm Fmlernlisl No  45

" Ihr |wmers i|p|np.n|pd hv Hip  
promised C oiihIMillion to Ihn l-'nd 
nrnl (tiivnrninnnl. inn low nnd 
dpfinrd Thmip which m n  In rn 
mnin in H m  Stuff* fJovnrntiipnlM 
nrn fiiinmroiiN nnd iudnfinifn Thp 
fnrmrr w ill hi* rxrn i*md priori- 
pnlly on nxlmnnl ohjpclM. n« vvnr, 
ppnrn, imKurirMioit, nnd lorniKn 
comumrcr Tlm powrrs

MOM IIH  R 7 I  |
r p

Rprvnd lo llm hp vp iii I .SIm Ipm will

»ultttnnn» nf Mir TrtPh AmnnHumnt 2 
Srliwnrfr. 1'hi- Mill >1 lltKlilr, ••i|irn, ul 7112
"fir, iiiul pn̂ itu

10411

(JAMCIA v S A N  A
4M i I l S f . ' H  M i l  I .1 '

nxfpiid lo nil H ip ohjm In, which in 
tin* nrdtnnrv cuurnc nf nlfiniH. m n  
cnril H m  hvnii, hhnrlti'M nml piop 
eilipm of tlm |K*op|p. nml H ip  iiMn 
uni order, unprovnnmnl. nnd p>*»w 
perily ol H m  .Slnlr " Id , ill III

Mnditfon moMidrrrd Hml H m  oprt 
nHoim of lIn* fmlnriil l»ovi*ii»mrul 
would In* "monf nxlniinivn nnd nnp*»i 
Ifint in (humt ol wur nml dnnpm, 
Hionn of H m  Slnln (lovernomiMv in 
limnn nl pnnrn nnd wrnrity " Mud 
Ah i i  rPHlill of Hum ilivi**mn i»l p*mn** 
H m  Minin k ,,v **i nnmntii priminllv 
would Im* nnrn i m p o H m H  H u m  Ihr 
I’mlrrid *invnii»mrnl Mud

Tlm I’m n m i M  Imlinvml HoM llm 
Hnpnrnln uplmrn of Hiivrinitulv *i 
wivnd lo H m  Slnli’H would rimmr 
lluM llu* SlntPM would nrrvn *i*- .m 
nllpclivr "counlnrfMiiMp" In H m  |mp* **i 
of H m  FVdnrnl CovnriiumiM llm 
SlnlnM would .servo IIiim  nsspuHnl i»*lr 
hrrnUMP H m v  would rillrip'l iicul »n 
Inin H ip  lovully nf llinii nli/niiH 'I hi* 
rnnln of h i i c I i  loyullv. Ihn l'*»uml* i*' 
HinuylM. worn found in H m  nhimlu 
|M*.Milinr lo m IiiIi*  Kovnrnn.riM I «*i 
nxninpln. IlnmiHon nripmd Hull H m  
S I i i Ip m  "rPKulnl|p| nil lliiwn pprsoiml 
iiMnro«l*i und fntuilinr mmcnnci lo 
which Hu* HPimihililv of iudividiiuK 
in imup inmmdiiMply nwnkn 
Tho I'Vdornlint No. 17. p 1117 ' I 
f'ookn rd IMUfl TIuir, ho ninililnnird 
lluM llm p**oplo would pprcoivn llir 
Slnl rn* ns "llm imiimdintr nod vi*nldn 
ipmrdmn of lifo nml proporty." n f*mi 
which “ronlrihuloR more flinti nnv 
ollmr riicutit* Inncp (o impiP'^mi! 
up.ui Hie minds of H m  pcoph* nllrc 
lion. o m Io o iii nnd rovornncn lowmd*-- 
tlm ipivornnmiM " Ihid Mndmnii look 
H m  Mnnrn poHilion, oxplnimup HvM 
" H m  propio will ho nmro Inmilimlv 
nnd niiiiiitolv niiivornniM*' wilh llm 
huniiiPH11 ol "Inin Kovornrnrnl**. nml 
"vvith H m  nminhpiM of Hmsn, will n 
(jronfor projHiilion of Ihn people 
hnve lln* Iipm of person,il nripimn

N T O N I U  M K T K O .
M mu. im, *i i i piiTi

innii* nml fi»pml*ilup, nod of fniuily 
nod pnrlv nHnchrnniMn " The 
I rdrinlml N o  4fl, p «l|fi Id CiM»ko ml 
MMil • I .den llnniillon, Mndimui nnw 
lln* Slnles' involve men! in H m  every 
iImv M m r n m  ol C m  |>oopln iim llm .j 
•uMiicn of |

K««  liH H72I
Hmir cilirniifi' loy- 

nilv |hid Sep nlfto N u k o I, Fedonil*
••im ns n KuiidninoiMnl Vnlun Nn- 
liouol li*nj:up of Cilion in M ithiht- 
live, I * IM | s Ct Mov HI

I Inc*. Ihn hnrin lo llm Stntoe Hull 
h  ult»: fi<im fpderu1 nvorronrhiiiK
umli i H ip Commerce Clmmt* is oof 
•mnplv n iiinllnr rdollnrs nnd coiM h 
N.Mnmnl l.on(*un : ('Mies, 42f? CS,
>M nil* nr,I. 4*1 I, Kd 2d 245. HO S ('(
2105 Nor i« M n rnnllor of H m  win 
t If itt* or lolly of certain |mliry 
rhoirni* Cf unto, ul 540. HM I, K<J 2i|. 
ol 10.11 MiMlmr. hv umirpiuK func- 
lions linditionnlly jmrformed hy H m  
Slides, lodeinl overronchiiiK under 
I h r  foinnmrro Clnusn undnriuinon 
tin* eourtitutionidly m u m ’nlml hnl- 
nimn ol power Imlwoen H m  S I i i Io h  
i i ih I Ih** I'odernl IJovoniinenl. ii hnl- 
nine drsi^nrd lo protocf our ftindn- 
omntnl liherfioH.

r
'l he mmmculntinn nf llm povverp of 

llir SIiiM 'h  Ihnl enn ronull from H m  
CoinC«* itecision ip proilirnlcd on llm 
Coronmrrfi (M iiu ro  np n (Hiwer "dole- 
puled lo Ih* Iftlitnl Stnlep" hv Iho 
c «*tp-iihHini) M lm rolovnnl InnpunKo 
*i|;»lrc "Conpri'BR shiMI huvo power 

I'** rrpulnle Com.norco wilh lor 
eipn NniiouK. nnd nmonp tho povornl 
Stnl*"*, rind with tho Indinii Trilmp "
Ail I. $ H. cl M Sp.-fjon niphl icloitli- 
Ors n Mcoro of povvors. linlinp tlm 
nnihorily 1° Iny Ic x o p . Inirrow money 
on llm crorlif nf Iho United Stntep, 
pay M r dehfs, nnd provide for thn 
coniinon dr|on«*e nnd the prnernl
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wrlfitti1 he/rift* its brief reference to 
"Caummrer" It i* elenr Iroin the 
deludes lending up to *li«* mlopfion of 
llm I'on«tiliition thnl llie commerce 
lo he regulated wnn thnl which the 
Stntes llicniHolvcs linked lhe prurtj- 
cnl capability to regulnle See. e g  . I 
M  For rood. The ffeeiifils nf the 
Fcdeinl Convention of 17M7 trev ed 

Tie* Federalist Non 7. II. 22, 
42.4r» See iiIho FF< H ' v Wyoming. 400 
U S  225 255. 75 L Kd 2d IM. 10.1 S Cf 
1051 i|um:o I Powell. .1. dement ingl 
Indeed, I tie language of tlm Clause 
itself tin u**eH on irtivitiew I hut only 
o Nnlionnl (iovernnmiif could regn- 
Inle commerce wiiti foreign lint ions 
nml Indinn trilvp nod ’ arming " (he 
several Stnten.

|40H |W «71|
To lie sure, Ihm t'oillt hns con­

strued the Cwnmeire Clause to nc 
coronimlnte umilitiripnted changes 
over the pilHl I wo reiihu n*s A« them* 
chrtngcs hnve occurieit, llie Court 
hni hud to decide whether (lie Fed 
rrnl tioveiiirneiit linn exceeded itr- 
niilhorilv l»y regulating activities be­
yond I tie copntii||i\ ol n Mingle Stnte 
to regulate or Itovnnd legitimate fed- 
oral intereNle thnt outweighed the 
nulhoiiU nml interests of Hie Slnles. 
In mo doing, however, l|m f'oiirl 
properly hue been mindful of llm 
essential rrde of llm Slntex in uur 
fedeiol Mvstem.

The opinion for the C o m  I in Nn 
Ijonnl league of C i I i i h i  w ;im  ftiithful 
to liKlitn in its understanding ol 
feder-di'im The Court observed Hint 
"our ledernl system *d governmenl 
jm|H'Mi>» definite limits upon H m  nil 
(limit \ of f'ringie<e* to legulnte the 
nctivito'M id Slnles us Staten hv 
meoiiM o| (lie rommrr-e power" 42<» 
US. nl Ht:». 49 f. Kd 2d 245. 95 S Ct 
2455 Tlm Teufh Amendment wns 
invoked to prevent Congress f m m  
exercising its *"pm\«*i in n fnshion

intH

thnt iuipnirs tlm States’ integrity nr 
’heir nlnlltv to linn tion effectively in 
n federal system Id, nt H42 M4:i 
frpirding Fry v United Stales, 421 
US. at 547. n 7. 44 I - lid 2d -IM. M5 S 
Ct |7‘l2»

Thin C om! ban recognized repeat 
edly that slnlr* anvereigidy is a fun 
daineitial rutnpunetll of o m  system 
ol government More than a century 
ago, in I.aim Countv v (began, 7 
Wall 71. I'* L Fd P H  11X591, Hie 
Court slated Ilial III*' t'nnshlulinn 
recognized “the necessary existence 
of H m  Stales, and. within llieii 
proper Rptieres, H m  iude|H*mtent an 
Ihorily of llie Stoics " It cuncliided, 
n« Madison did. Hint thi® authority 
extended fo "nearly lire whole 
t'hiirgc of inferior regiilnlioii , lo 
11lir* Stales) and to H m  |totiph* all 
powerM iml expressl\ delegated lo 
Iho national g*iverrrmeot m e  re­
served " Id . at 75. I‘t I Fd PH 
Ifeteidlv, in Cotutiiundi !’omnium 
ralioMH4*u v Moulder. 455 U S  4U. 5.'l. 
7t ; 2d HP), |P'2 S Cl M:ir» il9M2l. 
lilt 4 • i recogni/ed that the M* !e
ae'tntt exemption Itoui llie auhtriisf 
laws wn** Imsed on stair* sovereignly 
Siimliirlv, in Trniis|HirlMtion Union v 
I ong Island If I o . 4 5 5  I *S, ol l»w.'l, 
71 I, I’M  2d 5-t;. III',! S ft 
nillinilgh finding the Itndwriv l.nhor 
Act applicable to n state owned rnil 

road.the
Hns I'M *1141

llhriniiunm: Coin I was rnri*» 
fill to say rhill the Slates possess 
constitutionally preserved sovereign 
powers

Again. 111 F K M C  v Mississippi, 4 5 0  

U S  742, 752. 72 I. Kd 2d 5.12, 102 S <’| 
2 12 .01  plH’/i. in determining lire consti- 

tutionnlifv ul H m  Public I ttihlv llegu 
Inlnry Policies Act. Hie Court explic 
it I v considered whether the Ael im 
pingerl nn slnle sovereignty in viola-

U A H C I A  v S A N  A N T O N I O  M K T R O .  
41111 OM A2H "II 14 '4 loir, nc, M r 1 itxft

I tun of Ha* Tenth Amendment These 
represent only n few nf Hie immv 
rases in which H m  Court lias terng 
uinsj aid only Hie role, Iml also the 
tnijMulance, el stale sovereignly See 
aim*, eg . Fry v United Slnlen, supra. 
Melra/I &  Kddy v Mifclmll. 259 U S  
514. 70 I, Kd ;mi. 40 S Ct 157 1 PUV. 
Coyle v <ililahnain, 221 U S  f»59, 55 I, 
Ktl H5:t, -II S Cl WMM f lfl| 11 As dus 
lire Frankfurter noted, the Stairs 
m e  out merely 11 factor in Hie "ship 
m g  rcoe/Otnic iirUingeinenls'* nl rr-ti 
count rv, Knvnca v Cnn|K*i. .TI5 U S  
77. *15, 'III I, Krl 5i;», Oil S Cl IIH. M» 
At .It2d OIIH (IM4MI li'oueurritigl. hut 
also roasiitule a "rrMirrtinale e|e 
nmol m  tin* Hvslem eNtahlislierl try 
llm Framers /or governing our Fed 
era! Union ’* National l-cngim ol f d  
ies. siiprn. nl H49, 49 I. I'M 2rl 245. *ui 

SCI 2405

I)

lo contrasl, the ('our! today pro 
pounds a view ol federalist?! that 
pays only Itpservlce to the role nl 
the Stales. Although il says that the 
Stales "nnrpicstionnhly do 'retailn| 11 
signifiean* measure nf sovereign 
nubhnritv.'" ante, at 549. H’l I. Fd 
2d, nl PUI.'I lipmting K K O C  v W y o  
imng, supra, nt 209. 75 I, Fd 2d |£ 
PUI S Ct 1054 tPnwcll, #1. rlisseot 
iuc»*. j| (ails to rceogni/p llm hroail. 
vet spei itic areas rd sovereignty that 
the Framers intended the Slnles P* 
retain Indeed, lie* Cnnrl barely at 
know ledges flint the Tenth Anmiul 
limn! c x j i d H T h n l  Ainendnii'id 
slnles e-:tpli« illy thirl "|l|hr* pnweis 
m 4  delegated to tin* thiited Stales

Ifl. l |„ . CmmiI'm e|4oiM|i rttrnUtiiHi Ili<- lu it l i  
Anii*iit|Miniil m ilv •stit* kIm*ii il *mln'!*-» I 4"' 

l»*r» |«iii Ii* l l i r  |*iir I iih  l«*i m'ihc.iim" "• mi 
tlir**** *imrr S r.. nn l" ill fill*. R l I. K4 M *•
P»;*l

17. As Its* nm iri lugue. "tin* nbdilv *4 • 
S*ril.*s r.» Inina Him rrdr* si ll*»* riMiiiiiii'mii it

iim- n w r v w l  to tlir ,Hloln« "  Tho 
t'niiil io m in Ih  11iih liinKtiiiKO hi (iny 
Hml I In- Minion rotmn Ihoir Hovor- 
oiltn |H>worn “only to tho oxtont thnl 
tlio I'mi-tiluliioi lino not riivootoil 
Ihoin ol thoii oriKiiiol |Hiworo mol 
Itoioilorroil tliooo jwiworo to Iho 
oml

I4MMIH H7B|
( i n v o r o m o n t  " Anlr, m  

M d , h :i i .  i->i 2 d , n i io :tn . T h i *  
n  | i h m " o i | (  in n o t  n .lin tm e t i i tu  w ith - 
mil 0 i l t l l o r i ' i i r o ;  r n t h o r ,  it rodi-clH 
l ln -  I ' n i l11'« l in p ro c o d o n li -d  v iow  
U n it I 'o iiK ronp  i« f r o o  i ln i lo r  th o  
f'oniim-ri'o (‘hump to nnpitmt' n 
S I h I o ’k I (>i*lit in n n l Bn vo ro iKO  |n tw o r , 
o m l in i ln  m i w ith o u t  ju H i r in l review 
o l i ln  n e tjon liuleeii. t h e  C o i i r l 'p  
view o l le i le r n lip in  n |i |ie n rR  to  re le -  
(•n il- th e  MIoIcm t o  p re e ip e ly  ( t ie  t r i v ­
ia l  1 ole ' h i l l  n p im n e n to  o f  t h e  C o iiB li-  
l i l t  1011 r e n re i l th e y  w o u ld  iH TUpv "

In Nnlimiiil tenK'ie o f (tilien, we 
npnlte nl lire prevention, pnliee pro-
ii-i'lioo. piiiiitnlinn, and piililie health 
:ei 'Ivpiial of |the (tprvicen| per- 
Ih im h i I  I iv  plate and liM-nl govern- 
loonlii in dipi'hnrcioK Iheir dinil 
liioi'tioiiH id ndaiiniPlerioK the pollin' 
law and 1'iirniohing pnblie aorvicoa."
121;  u s ,  a i »r. 1 , ,tn  1. 1»  2d  a m ,  ‘ in  s
I 'I atnr. Not only nre IheHe lU'tiviliea 
loit.olo fiooi any nnrnml I'onrepl of 
ioleialole eoniinerre, they nre nlan 
ailivitii'i Iliol epilotoir.e the -d 
101 ii« ol loml, rlemiH-rnlii: Hi'll (piv- 
i-inui ol See 11 !i. aupra In emphn- 
vi.-io,- * In- ooed In prut eel ..'radii ioiuil 
t;o<oioiueiilnl fiiiirlion», wo ideal i- 
lioil 1 In* hindp or nrlivitina i*ru',ai!ml 
10 la sliilo nnd lornl KoviiininonlH

•I |(fi|Mi- It  '(•i|w<ii'I',m1 uritrly U|*n|| lh»*ir «*l|«»e. 
I r i - i n - v  r«" iiic i-SM M ’ n tn  n f  in ’ l l  U M ' f s a n i n i l  ’ *
IIIi»*t Imi Ulstr* of Cnldnrnin H  nl nn Aniiej 
I i| ii  n V i rt<ii nl**M IIIit'f f'S Nn*mnnl l^nKiif 
•-I I iln-** «•! i*l an Am iri ('urinr* in lir irf  nn 
In I, ill **• M 'rrv innjnr isgnnirMtiMn rn|irr«riit- 
mi; lltr • n i|i•*,iih nl ■Inin Slid Im'nl gnvrrn-
l lt i -S l*  *
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H in t n fT e rl (h e  e v e rv d n v  liv e n  o f  c i li -  
rrm » I'I tern* n r e  pp rvireM  t lin t  p e op le  
m e  h i ii p o s it io n  l o  n m h ’ r s tn n d  n m l 
••vftliivii#*. n n d  in  n d n i tm m i r y .  h n v e  
I Im  r ig h t  l o  o v e r s e e '• W f  r r r o K t t im l  
l lm l  " i l  in

(Iffi* 1*8 H7#l»
limi t ions nurli nn these 

wliuii governments lire created if 
provide ” nml llml llir Slides 
w*d liH'iil governments iin* Indter 
nldf Himii IIm Nnlinnnl Novprntnniil 
In perform them 1 *S ill M.r»|. 4(1 
L l :d 2d VAT*. ‘Mi S  I 'I IMKfi

r i m  C o in  I n in io ln i i iH  l lm l  l lm  
s tn m h u d  n p p rn v o d  in  N n lim m l 
Id 'fig im  u f  C i l i r s  * d is s e rv e s  p r io r i -  
p|i«»! n | d f i m r r n l i r  s e  II g o v e r n n iu e  "  
A rn e , .ii H 47 , fin i .  i :d  im . n i m :n  in  
le i i r lu i t g  l l i i s  r o u r l i i s in n .  l lm  ( 'm i l l  
hmk** f i iv n p in i l l .v  o n ly  In  p e rs o n s  
d r i l l ' d  In  |HiMitiii|iq in  Ihr* F e d e rn l 
I in v e in i im n t  I I  d is fe g n id n  e n t i r e ly  
III** Im  m o rn  e f fe c t iv e  r o le  n l d n n n  
n rn l i r  s e l f -g o v e rn m e n t  n* lln *  Hint#* 
n m l I ih  tiI le v e ls  f h m  m tH  rn m p n re  
t r n lw le n l l v  t l i o  n p p in l in n  o f  l lm  
s l id e  n n d  In rn l g o v e rn m e n t s  w ith  
I I n f  n l l lm  K e r le n i l I in v r r n n m o l 
F e d o n i l I r g i s lo t im i  i*i d r n l l r d  p r i f tm r  
i lv  In  lh e  mI i i I Im n | l lm  rn u g te p s in n ii l 
C om m it te e s  In  v iew  n f  l lm  h u n d re d s  
o l loll*-- n d re d u c e d  id  e n c li  s e s s io n  n f  
< 'o itg iess: n m l l lm  c o m p le x i t y  o f  
in n n v  n l l lm in .  il is v i r l t i n l l y  in ipns- 
s i ld n  In r  e v e n  flit*  im ed  r n y is r i f f l l i n i lR

IH. I In1 I'fiinuun r i i  >vtn;iv| «|in* llm  iivm I 
••Ifr*1 1 it <• \ icm u *' nt hu nt |p*-mI« nf
ptvrriiint'iil |wn|ili* w illi fine lim»r|
knM-Ali il^c nf Im nl pi••IiJcih h  I i i iv p  in n rr  f"inl>
h m '«w  fn  | . i | t i l i r  .. ir .. m l’ . ii-v|M«nwilili* fn r  ili*n l
nnr v i l l i  Ummh I' cr. l l i r  l , "*h*ntltw| N n  17 p 
in v  1.1 t ‘••••Vi* m l I'Mi I*, ’l lm  Kf>i|i»r»|li«| Nn IH.
p -1 l#i '.! r«-i|tn  i i |  |«*T|i fliip  in .m | r i | r  t.wl.iv 
nw «l w.-ia w Iimii l l i r  I ‘m il l i l i | l im i  www in|n|>|r<i 
“ I ’wrln i|iiiltnn w Itk i'lv  I”  Ih* liiltrc  f*"*|’i**iil. 
nm l iw i’i i  w l  n l innif* iliftrr i-n l win#"** n l w 
RMvniuiMi Miiil m -liv ilv  n l 'Im  liw nl Invnl, nr in 
irU im u il I ’lK fliiirn liiiiiN  lim n  ill  l l i r  w|ntr mnl 
M .- . . . I  li**r|w (A iM ilm n n llv .l M ir | ’r<i|wnlinn " I  
|irn|«|r w iiim llv  n n n lv n l  Irm ii llm  in in l  
fntiin i l.-n-lr. In  l«r gri’i i l i i ,  llm  l.m i'C 'hi*

I rg is tn tn r *  t o  h o  f r i l l y  fn m i l i n r  w i lh  
n m n v  « f t lm  s t i i t n t r s  r n n r lo d .  Port, 
o r n l d c p n r l i n c n ls  n n d  n g m ir i r s  ru n  
tm n n r i ly  n n * n u f l i n r im l  In w r it e  r r g  
illn t im iH  f I l l o i i  l le * « r  n r e  m o re  im  
p o r tn n t  l im n  l lm  te x t o f  l lm  s t n lu l r s  
A s is  I n n '  n f  d m  n r ig h m l le g is ln l io t t , 
Ihppo n r r  d r n l l i ' d  Im p e lv  h y  s fn f l 
p e r s o n n e l.  T lm  lu l i u iu in l i r i l i o i i  nm l 
e n fm r e m e id  o f  h 'd e m l lo w s  n o d  t r g  
u ln lim iH  f ie r r s « f i f  i lv  nrr* In rg fd v  in 
Ih n  b u i ld s  n l s tn lf  n n d  c iv i l  s r r v i t r  
o m p ln v p o s  T lm s r  e m p lo y e r s  m n y  
Iw ivp Ii 11 In r  r  n n  k n o w le d g e  n f l lm  
S l i d e s  n m l h ic n li l i r o  H m l w i l l  Im 
n t rn r lo d  h y  ihr s li i l i i l i * «  n m l rrp .t i lii 
lin n «  fm  w i ll'  l l  l lm v  o r o  r v  r  s in n ih lo  
In  n n y  num. | |m \  Im id lv  r*/i» iih m* 
ro « s ih lo  n m l to*«pnnsivo 

Him rv» fW 7 l

nw flinnn who 
nrcilpv nnnli’i'i'iis pnnilinrm in  slnlp 
nml h t rn l i»ovoi nnmidw

In flrnwinif this rnnlrnsl. I imply 
tin rrilirism id Ilirop I h I i ’ i i i I  rniplny 
ppm #ir lln* nOiiinlu w l m  nr#* lifti- 

Hmlnlv in I'limgf* I Im i#»#*nt mnjoril v 
nrr ronnrimdinus nml Inilhfol In 
llmir didios M v  point •:* cniipl.v lind 
nmndmrs ol llm iinumns#* lo«l#»rnl Im 
roiiurrni'y on* not ••h*flp«l. know I#*sr 
nhoul Ihr srrviro'* f iiifl*ti*ttinllv roil* 
ih'fi'd hy Shdi'M nml Imnlilios. nnd 
nil* iimvilnhl; loss ii*spon*#ivo In rn- 
ripifiils of Miirh *«or\i' ' ?i. I hnn nn*

»*l V M irrm t irH . n n l  l l t i *  n l r n ’ in p . h n l l r r  
w|»pr«*tininli-w I h r  • • i ln rn  |M i»lmtpwlmti i* lrn l "  
A* *1 If. I'i*  n r  m I'm li t  ii'w li’Mi in  flu * A n in i ’ Mii 
I'l i l r r n l S v n irm  " l i l ' m n .

Mnr#***v«*r. v i  h w  »• *• iiiii'*<«j«| in  rp**riii 
v r n r i  l l i r  ri« *  n l tn ii'ii’ i i ’iiM mi«i  in i lldf-rrwl 
n # "" r ’'*••• •»» w’|*liiwli<*«ir«| ImIiI iv iiik .
n n l  ruwkr wii|twlm»'inl i niM|” i ic "  l onlril'illm iiw

»M»|«r Mfinlw-fw  I I I  I’oiu'rrww l l im r  
nn* r lm«ic*l|l I ’i Iimvi* «||rinll' i 'l l!  IM llllflli-r lit 
d ip  wtinpiiiir ni»<l fn n rln icM ' ->f' r r lw in  lv |-m  «»f 
l"giwl|tfi” M f n i i l n t n  Im Ih "  f'" ii» l w vii-t*. u 

|wi|iiii-ri| prurrww" diwi | i i iu | i» n i  in  t|n«r ivny 
in i in l ik r lv  I "  wnfrfltinnl lln* * w fto i|( l |  m th ts  
" I S ln l r *  nnd In rn lilm *  S r r  n «» « iit*rn
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n tn li*  lo« i* ilid u roH , r i l  v n in in  ihi, 
Inmrd.M » | H uporv inn rn . n n d  m IhIp nnd  
In r n l rn inm iM sm iiH , h o n rd « . n n d  m om  
r im  I I  is  n l 1111*110 n ln t r  n m l l'*> d 
I p v o I i i -  m d  in  W im h in iih u i ns H m  
I ’n n r l  mo i n i s ln k " i i lv  H u n k s  I It d 
" f lo m o r in tm  s r l l  p .ovot i in m n f"  m |n - . | 
m v tn p l i l ip f l

IV

Tlm fpins!ion prosonlod in Ihrsi* 
#iimoh is wlmllmr tin* rxloimimi •»! H m  
PISA In llm winrm nml I io i i im  ol 
rmplowrs of n rily owimd linmd 
system unoiMHtitntimmlly ini|nni,"v 
on tnmlnnieidnl slide Mtveioi|»id\ 
Tlm fnerl’s sweepini: Imldiiif! doi». 
Inr more thnn simply nnswet tin: 
ipiestien in the ni'Hnlive In uviinl 
mf# r.tdinnnl l*en|.ni(* nl I’ilies in 
fliiVM npininn nppnrentlv nntlmii/rs 
federi. mol rot, Under the nuspiri"e 
nl Ih" ('mnmerre (IlniiMe. nvei llie 
teiinu nml runr,:lioiiH ol einpl'iynieid 
nf nil stnle nnd Im .'III eniplnvi"**« 
Thun, fnr purpnseq of federnl tepul.i 
lien, tie* < 'nnrl rejprls lhe dislinrfmp 
lielween pnhlir i i i h I  privide efii|d»»v 
ern Hml lunl lieen drown nuefulK in 
Nnlinnnl I.enKUe nf (’il»"s I lie 
Hnuil’s nri inn rellnrl.s n sorions uus. 
iind"iMliiiidini;» if mil nn milnphl 
rejiM'limi, nf llm history ol our rnno 
Irv nnd llm iidmdinn nf Ihr Krimmrs 
of He* f 'oiislihdinn.'*

Hftf I *M A7H|
I rrlitto now In  llie hnhllirini: lest 

npprnvcxl in Nnlinnnl l^nupie ol I'd

If* I I I "  •• p in i l 'M  m |  l l i r  #■"•111 III N t i l r i l l ' d  
f^ -iltfiio  111 I ' l l i rw  H tiikrw  i - |r r ir  l l i n l  l lu -  « ’ t 
i wni-ni n >t| H f«>,h>tnl w t* iln it *»f |p iv i* rf)im  
In  |||i|Hwu* r l r f l l t i f "  li l i l i lw  l l p . l i  I h "  i " |f l t * * l i ( t  
" I  # I I IIK lrm i In  *. k- i i |n lc  l l i r  |ti'l|t||M *M ” •
S l i i f i ' ^  i*w S lr iO f I.V r i |i* n n *  " f  l lu *  "in i|i» t"«M  
|w m .- i • 1 *1. l l s .  „ |  n r . ' ,  p i  |  \ A  ,M  ' |%  n t; . 
#’l V 1#.̂ * '-M-i' nh.n 'In* I*iit.iI"w '.p i ii i . i i i  h i I t s  ■ 
H i i i i t w l i r w .  t £ i  i i . s n i y  M .  i .  | i  I I d  
:m its.i.*»r. s o  i?1***• i*i7r.»

ANTONIfl M K T R O .
M  I"If: in%Sf‘i inor.

ms nnd nrrrplrd in llfwlrl, IditiK Ih* 
huel II fo., find FRRf! v MiRHissippi 
Pse u 5. suprn. Tlm ('mirl dor* not 
lunl in llmse rn«*M Hint the “ffsler.il 
nderesl is demountrnhly Kronlrr." 
I '*• I IS. nl mi, 40 Ir Bd VA VAU, 00 S 
ft '.MfiTt. ilUm kimm. .1, ronrurrinKf
No mui'Ii finding nnild hnve Iteen 
tnmle. Im llm hImIp inlen'sl in roin* 
p'dlinj# The Onnnrinl unpnrl »m 
Slnlen run) (oriilities of «liHplnrint; 
He*ir rntilrnl over wnyefl. I mum. 
overlinm reculntioiiR, pensions, iiiju  
Irthut « ifftiR wilh Iheir eioplnyeeH 
""ild hnve srriniip, ns well ns unno 
iinpoli’d. eir#*rls on Hinle nnd Inrnl 
phlllilinp. hudpi'lintj, nnd llie levying 
nt hixes1* As we pnid in Nnlinnnl 
I.eilfPie ol filies, fe<|i*rnl rind nil of 
lhe lerins nml rnmliliuns nf employ 
moiil nl slnl** employees nlno ineviln- 
1*1 \ "ilisp|iire.s plnle |»<»lirie.s legnrd 
♦••r Hie nminmr in whirli |S Ii» I"h | 
will d nnl ore delivery «»f llmse gov 
oinuieulnl «ervic0M Hint rili/ens re 
•pm#''* Id, nl di*. 40 I. Kd Zd 245, 
•Hi S Cl :»4f!5.

The (’null emphnsires (lint niuiiir 
i pi * *»|»ernUon of nil inlrnrity mnss 
trnnsil sv«lem is relnlively new in 

H m  hie el our country II nevertlie
i« n rlnssic exmnple *»f llu* |y|n- 

o| *:ervi(*e Irndilionnlly provided hv 
lor'd governmml. 1( is /ccvi/ by defi­
nition 0 e :**disf ingiii>dmhle in 
piui'iplr hm.. flm Irndilionnl ser 
\iros n| providing nml tmimtninmg 
si*t'i»f»i, puhlic lighting, Irnllir run

-\-' Im 'i."  DmiikImw mImmtmhI iii low iln
  ••• M*»»\l:in4 v W i i ly . .1*1?  ( IS .  n l ?n .l .*0
I I -I '.| ffr.Hl̂  MS s  I 'i ?1t|7 rtt.'iiw.M.i ..| I Im* 
I ’I. ’ A t.« 'I.i* S|nlr*s oniM  'ilisr»i|»l tlir liw-nl 
I*..I. . . . I  Hi., stnlrw nn.l llir rn trn  »li"ii i"il.*it 
••in* •" 'In* treiilntinn nl ItmHlt mnl ".hint 
t|i.n

Klfif
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Ind. wnlnr. nnd sewn nnr systems." 
Services nr IhiH kind nn> precisely 
llinn> willi which cilirens nre more 
"fmnilinrlv nnd niimilnly ronvrr- 
nnnl " Tlir Federalist Nn 4H, p .11(1
1.1 Cunkcrd 10011 Slnle nnd Inrnl efli 
rinlfi nf i-nnrnr musl lir inlinmlrly fn- 
mil inr with Ihrse services nml m’liml ivn 
In Ilii'it i|unlily nn well iis ciwl Such 

(IM tv H79| 
nlliiinlu nlno know llinl Iheir constit­
uents mnl llir press rrs|sinil In Ihr 
iidri|iinry. fnir disli ilitdinn. nnd rinil 
ul these services II is lliis kind id 
h IiiIi*  nnd Incnl rniiliiil nnd nmiuntn- 
liili'x llml Ihr Frnuirrn nndrrHtnud 
wnuld insiirr Ihr vilnlilv nml preser- 
vnlinn >d Ihr frderiil svilem llinl llir 
Ciilisliluljiiii explicitly rri|llirrn Srr 
Nnlinnnl l^nuur id I’ilirH, 42f* US. 
nl HIT 852, d't I. Ed 2d 245. !ir> S Cl 
:MC»r.

v

Aldimijjh Ihr Cmirl’s npininn pur- 
|Hirlr In rrrnfjnirr Ihnl Ihr Stulrn 
rrlnin snnio nnvriripn |Miwrr, il docs 
nnl idrntil'y rvrn n oiiiKlr nr.|ircl nr 
slnlr niilhurily Ihnl would rc-iiinin 
wlirn Ihr Ciimnmrre Clnupe is in- 
vnkisl In justify federnl rrynlnlinii 
In Mnrylmid v Wirlr. IMI! U S  18.1 20 
I, Ed 2d 1021). HH S Cl 2017 IlflfiHI, 
nvrnulnl hy Nnlmnnl InmKUp id Cil­

irs nnd tndny rrnflirimsl. Ihr Cnurt 
sustained nn extrusion id llir FI.SA 
litrmlniii hnspilnls. iimlilnlinnH. nnd 
nclimds Althnup.h Ihr Cniirl's npin- 
inn in Wirl7. wns cninpnmlivrlv nnr- 
row. Justice Donelris. in dissrnt. 
wrnl.- prrsrinillv Ihnl Ihr C m  III 'n 
rrndini: id Ihr Cnnunrrcr Clnusr 
wnuld rnnldr " d m  Nnlionnl (invprn- 
iiii*lil |l»l d emur lln* rssrnlinln of

2 1 . I i i  lo n n  U ln n H  I I  »*«i I I i p  iin n n im n tip  
I 'on* • l lm l  H I I p’h l ' * m r l>  rm p li ftP i*
m ii i i iw li i io n n l K '» i 'v im i»*i i I i i I I i i n r l i o n i  m u !
I f  ft|l|lt**M*ll I I I  M lM lf »m% i*f |*||M«I \ W in

m 2

alntu *ovpioigntv. though llml novor- 
pignty i* nllfRlrfi hy thp Twilli 
Ampiidmont ” US, nt 20G, 20 I. 
Kd 2d 11)20. HH S Cl 2017 To«l».v'» 
clr/iflion mnkp* .Justin* Dougin*' fonr 
oner ngnin o rnnlinlic oiip

A h ! virw iim Court* (lr<i*iou to- 
dny n» rpjorting llu* Iimbic prpcppt* of 
our fi'ilnnd nv«t«*m und limiting thn 
cofiptitiitioiiiil roll* of iinlo'inl rpvipw, 
I diHHont

•fiiHtiro Hpltnipiffll, «li«snntmg

I join both duntiro P o w p U ’ p  nnd 
ifuntirp O'Counor'H thoughtful dip- 
ponlp. .Justin* P»iwi*H'm rnloionro to 
Ihr "Imliinriiig Irnl" upprmod in No- 
tionnl f/'MRin* n| Citi»»M i« not idonli- 
in I wilh tho limj'iiitgp in Ihnl rnpo, 
which rncogoirpd Unit ConKfPM* 
could not net undor iln rommorro 
jxiwrr In infringe on oorlnin luiidn- 
niontnl ns|M*ctR of nlnlf* povprpignly 
flint nro owon'inl to *'|hp Stntcp' 
popnrnlo nnd indo|>omlPtit o<i*»* 
lonco.' Nor in rillt*r tout, or .lusher 

MC1H I N
O'Connor'* «uggp«»ed nppronch, prr* 
finely congiuon! with . I i i h Iiro llhuk- 
to.ms viowp in IM7I*. wlinn ho *|*nkr 
of o hnlnnriiu: nppronrfi which did 
not out low lodoinl puwnr in iirnnH 
" w h o m  tlio I'odoml iiiloropl in do 
moii«itrnhly grontor" Hut iindrr nny 
Olio of Ihoqi* iipproiifhrn Iho judg- 
inont in these rimea mIwmiM ho nf 
firnii'd. nnd I do not think it iitcmn 
hout on those of ii'i in dissent to 
ppo|| nut further tho fin* points uf n 
priuciplo llinl i 11. I m n  confident, in 
time ngnin cuiniiinitd the stip|torl »>f 
ii majority nl thin Court

fluptioe O'Connor, with w h o m  
Justice Powell nml Justice /fo/iu 
i/ii/pf join, dippottfitii!

n n l n in n n t  I m n  « tnU** l i i n in r n  n l i in w  n f
mIiOm rnnrliniiM nnn*ni||v ||noii|nr f r n m  f f l  
n r n l  r n je i ln l i n n  '* *•!**• U N . n l I.MU. 7 1  I ,  FH 
r.|7 III/MCI n m

U A R C I A  V S \ N  A M I U N i n  M E T R O
l l i ' l  I ' S  ft'.'S ( I  I I I . I  I I 'H* i n ' .  S r i  HSlfi

Tlir Cnnrl Imlny survr.vs Un* IiiiIU'* ■ivsli*in Inis nny li'gn l siilislnnrr. nnv
nrmir id h-di'IfllistTl nml Knlllid" n m n *  id <->irintilnliimnI rilllil llml
rid I nil I.iHi* .limlin* I’owrll. I wnuld minis will rnfnrriv" I'. Illiirk. I'rr
pri'lri In huh! lln* lii'lil nnd. nl llir s|s*i-livrs in < 'ntinl il ill iiiiml l.rw ill)
vrry Inrnl, rrndrr n lilllr nid In llir ij'ulli Tlm tun* "rssrnce" nf frdrrnl-
sv< >11 luli-d I jnin .lustier i’nwrll's ism m  Ihnllhi* Slplrs n.s Slnlm Imvr
npininn I nlnn wiilr srpiiriihdi In h-i'ilnnnlr inlrrrslH which Ihr Nr-
n u l l *  I I I V  linidninrnlid   - I l l  linnnl Cnvrrilllinil i s  huiind In rl*
willi iln* iiinjurilv’s virwH nl trdriul *tpr* I rvrn llmiiyh its Iiiwh nrr nu-
ism mnl llir dill v rf I liifi C u m  I pi<*nii* Yumiprr v llnnis, dOI l»S

:iv. I I. 27 I, Ed 2d HBIf. Ml S Cl 7'ffi
Tlm Cnnrl nvrrrulr.s Nuliiimd i|*i/|i || fnlrrulisni su cimrrivod

b ’limir *il Cilirs v Uiirry. 421* U S  mill nn inrrfiill.v cullivnlnl hv Ihr
H.’l.'l. ffl I, I'M 2d !M!i. MB S Cl Mln'i. l-rmmrs id uur Unnslillltinn is In
I|!I7(|I. un llm I'rnuiids llml il i‘ Im l  rrnmin nii-iiilinyflll. this Cnnrl rnn-
"faithful In llm mil* nf hslriidi'im in iml .-ilulii-nlr its fuuslilutiunid in
Il ilniinrrnlir siH'M'ly " Aulr. :il .MM. spiitniluhly In nvrrsrr Ihr Erdrrnl
H.1 I, Ed Mil. nl 10.11  ...  nl' Cmrrnumiil's rnmplinnrr wilh its
uur frdrrnl svslrm," Ihr (‘mill * »*n ilulv In irsprrl Ihr leifiliinnlr iulrr-
clinlrs, "is Ihnl within llu' rr.ilui "I i-lsul IlmSlnlrs.
m d  Iim ilv lidl npi'ii In llmni nml"*
llm fnimljliilinn. Ihr Slnlrs musl Is- l,u<‘ I" Hu* rnirrRrnrr id nn intr 
mpmlly lire In impiipi' in nnv mliv liiiilml nnd induslrinlirrd nnlmnnl
ilv llml llmir riliznis clinnsi* Im II n ri'minniv, Ihis (.ourl l»ns limn rr
nimiiiiin wrnl " Mini Nnlumil 'I'lin'd In rxnminr nnd ruvirw n
lu'uifim uf Cilirs is held In hr imnn b’mlhlnkinp rxpimsinn uf llm |uiw-
sislrnl with Ihis nnrrnw virw nl fml "y : **• Cnnprr-is. In dnrnf* sn llm
rrnlism hrrnusr il nllcntpls In p m  * nurl rnrrndlv prrcoivrd llml llm
Ind unlv Ihnsr runilniuruiiil iis|h'i*I*i I'mmris id nnr f.unslitulinn in-
nf slnl** snvrrriiinlv llml urn rssnn inndud I nni;rrss In luivi* suHifirnl
I ill) In llir Slnlrs* snpurnlr nml imlr I"*"'"' •'* ndilrcss nntinnnl prnhlrms.
IH'iidrnl rvislrnrc, rnllmr H u m  p m  I’mn m r s  w n r r nnl sinijlr-
li'ilim: nil Slnln mlivilins "npi.ilh ' ".iii.lnl Tlm Cunstiliiliim is mii-

in.'ilril hy ihi nrrny of inlrnliuns.
In inv virw. rrdrrnlism i' ll mini hr I'EUC v Wyunnni’. 4B0 U S  221*. 2fi!i

rrihui’d In llm wrnk ''rsn'ner' ilis . '■*(*•«. T*r» I- I'M 2il IH, 10.1 S Cl I0.M 
lillnl hv llm umjnrily Iniln.v. Tlu .'r is 1 Rl'CIi tl’myrll..). dissrtilinKl ns
murr In h'di'nilisin I him Ihr nnliim snmly ns Ihr Krmnrrs HiVisinnrd n
nl ihr must minis Ihnl. rnn hr im Nnlinnnl (Jovnrnnmnt enpnhtr id
pusril ( I I I  llm Slnlrs in "Ihr rrnlm id snlvini* nnlinnnl problems, limy nlsn
nulhnrilv Irf) open In lliriii In  .... .. n rrpuhlic whose vitality
Constiiulinn" Tlm rcnlrnl issim nl «•**- nssurisl hy tlm dilliisiun uf
fi'di'rnlisin. puwri mil only nnmnK llm hriillfhrs

I ills I'S flfi11 nl llm I'edernl Unvernnmnt, Iml nlsn
id rniirsc. is wlmlhrr n m  hrlivrrti llu* Frdrrnl Iiovrrnmrnl

rrnlm is Irll n|ien In llm Slnl"" hv iml llm Slides. F E R C  v Mississippi,
Ihr Const il ul inn - wlmllmi nnv nrrii I.Mi U S  7-12. 7(10. 72 (. Ed 2d 522. 102
irmnins in which n Slnlr nun ul S Cl 21215 IIMH2I O ’Cnnnnr. .1. dis-
Irrr nl Inlrrnl inli'rli'iriirr "Tlm snnimp.l In llm IHI It cnnlury Ihrsn
issui* is u dmdmr llm lislri il mlrnlmns did nnl cnnllud Imcnusr
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tndiimlogv liml not y«*t converted 
everv lor»il problem into n nnlionnl 
nnr A rnullirl Iihh now emerged, 
mnl tin* t'niirl today retreat* rnllmr 
thn 11 rerntieile tlm Conwf iln! ion's 
dnnl niiurniH for federalism nnd nil 
pflrrti\n commerce power.

Mrtii iih final 
W r  would do widl In recall llm 

coi.’.mI it ul m »niil basis for federalism 
nnd thn development nf llm rnni* 
nrnrn* iwiwer which Inin come In din 
plncr it Tin* lexl of llm ('onntitiilinn 
does not define tlm pr<*riHr hco|x» nf 
slnle authority nllmr I hnn In specify, 
in llm ’friilh Anmndiimnt. Ihnl llm 
power* nnl drleg.ihd In llm United 
Slates hy llm Const ilolioo nrr re- 
prrvrd ♦♦» llm Slates In llm virw nf 
Ihr Framers, howrvr?. I It id did not 
leave plnlr nullinrity weak nr dr- 
frn.Pidi*sp; tlm powers delegnled to 
tlm Ihiitrd Slnles. nfler nil, worn 
"few nnd didiimd" The Frdrrnlinl 
Nn -l.r». |i MIM l.|. Cookr rd 151011. Tlm 
(•Vainers* comments indicate thnt 
tlm sphere or slate activity wnn to Im 
n significant one, np .f notice Powell's 
opinion dearly demount mien, ante 
nt R70R72, HM i. Fd i'd. nt IM4R- KH7. 
Tlm SlnteH were to relnin nutlmrity 
over those linrnl concerns ol greatest 
relevance nnd importance to (hr peo­
ple. The Federalist No 17, pp 100 
|»>H i.J Cooke ed IH|* I • This division
nf authority, according lo Madison, 
would produce efficient government 
nnd pmtecl llm rights of llm people.

"In u pintle republic, nil the power 
surrendered hv tlm people, ip pub 
milled to the ndniiniuiintinn of n 
pinifle government; nnd usurps 
liotiH nre guarded against hy n 
division of the government into 
dist met nml popnrnlr departments. 
In tlm compound republic of 
America. I hr power surrendered 
hv the |»eo|ile. ip lirsl divided Im- 
tween two distinct governments.

inr»i

and Ihen tlm |H*rtioo nl lot I *hI to 
end: Riihdivided among hid
mid nopnrale depnilmontM ..ence 
ii double norm it v ati*C« to tlm 
rights of llm people The different 
governments will conlroiil each 
other, nt the pnmo time thnl encli 
will he mill roil led hv ileelt " The 
Federnl ini No  Rl, pp MRt) MR I ».l 
(’nuke ed I HIM I.

See Nagel, Federnlipm up n Fuiula 
menlnl Value* Nnlionnl l.eng»m of 
Cities in Perspective, |!»H| S Cl Rev 
HI. HH

Of courpe, one of llie "few nnd 
defined" power* delegated lo llm N n­
lionnl Congiess w iim  llm power "'IV. 
regulate t ‘onmmrce

| pin rn a«m
with foreign Nn 

lions, nml among • !»•* severid Slates, 
nnd with lhe Indieo Trilien." (I S 
Consl. Ait I. § h . cl M The Framers 
|iercrived lhe interstate commerce 
power to Im impmliint hut limited, 
nnd expected Hud it would he used 
primarily if not exclusively to re­
move interstate tariffs nml to regn 
lain mnrilinie affairs mid large smlc 
limrrniltile enleipime Jh-e Ahe|, Tlm 
Comnmice Clnuse in * lit* Const it u 
tionnl Convention nml in fontempo 
rnrv Comment. 2fi M u m  I. Rev -IM2 

This percept inn nl n m u  row 
commerce powei ip im|H*»tnnl not 
hnrnuso it suggests llml the com 
metre |H»wer ulmiild he up mirrowly 
c o o p Irued today. Ilnther. it explains 
why tlm FrnnmrH could believe Hie 
('onHtilulioii nPHiired significant Hinle 
nulliorily even ns d bestowed a 
range of power p. induding tlm c o m­
merce power, on H m  Congress In nn 
era when interstate commerce repre­
sented n tinv frndion of economic 
activity and mopl goods nod service* 
were produced nml cuiipiimed rlose 
In home, lhe inle'slrdn commerce

U A H C I A  v S A N  ANTI ININ M E T R O
p;«* iij; r.'ov h i i |.|

power left i l  lirnnd range ol m*li\’»l••••' 
hevoiid Hie reach ol Congress

In Hu* decodes since tnlificiiHon «il 
the CntiHlilulion. interstate erulmml* 
nrlivilv hnn Htmidilv expanded |o 
dipilfifdiriiliou. coupled with ml 
vnimeo hi transportation nml com 
muiiicitliuiip, lum creafeil n milmnol 
economv m  which virtually eurv 
nrlivilv nreuriirig within the border* 
ol ii Slnle plnvu ii pnrl The cxpmt 
sion and integration of the tiidimml 
economy brought wilh il n muili 
mile expansion in lhe scope ol mi 
(iomil problems This Coin I has been 
increasingly generous in iln mlerpie- 
(nlinn ol llm conmu'ire power ol 
Congress. primarily lo iiHniire that 
llm Nnlinnnl (luvernmeid would Im 
(ilile lo deal with nrdiminl econoinn 
problems Most Hlgnifictliit I v. the 
Court in NI«Rll v dones Si Idiuglilm 
Steel Oilp Mill U  S. 1. HI I, Fd H*U. 
f#7 S Cl nir», I (IH A M I  IMR2 t IJIM71. 
nml United States v Darby MI2 U S
11mi, hr i, i*m win. rn s ci ir.i. |m;».
Af.U M H O  IlfMP. rejected its previ 
on* inteiprelrdiniiH of llm cnmmeirn 
power which had stymied N e w  I >«•:»! 
legislnlioo .fonnp Sr l.nilgldiii nnd 
Ihirhv emlirncrsl (lie nolion lind 
Congress ran reguh le iidnishdi* *ic 
livilies Hud nlled

l inn UHr.K-ti
inlerslnlc* t o m  

nmiee ns nuielv nn il can regulate 
iulerplnle commerce directly Subs** 
ipienl decipioiiH indicate Hml Con 
gress, in nriler lo regulnle on sirliv 
ilv. needs only n rnliiinnl luisis for a 
finding thnl the activity aflecl.s inter 
Hinle comomrce See (lentI ol Al 
lanln Motel, Inc v United Slates. 
M7!l U S  ’.MI. MRH. |M I. Kd 7d TfiH. HR 
S C I  M'IHl|!U»|» Kven if n pnrlicuhii 
individunrs nclivdv has im pcicepii 
hie inlernlnle effncl. d can he 
renched hv CongreHM through leimla 
lion «d that rhis.s ol nrlivily in eeo

M  lot*, lofi ‘J I I

• •i'll iim long iim Hml clnpp, coiiNidered 
iim  I* whole. nlfeclH illleiHtnle nun 
m e r  e I r v v I tinted Stolen, 4'.’I U S
ft I I I  I Fd 2d RR S Ct |7«»2 
i run* I'ere/ v United StideH, 402 
M S  I fi*. ;'M I , Fd 2d RHR. 0| S Cl 
IMR7 110711

loreleiilnl lo thin expnnnion of H m  
itniiiuM*e |M*wer, CongreHH I i i i h  been 
given no uhility it locked prior to 
the eumigence of nn inlegrided nn 
liimal economy. MenuiHe virtually 
every s f ' i t r ndivily, like vii»unll.v 
even mtivily of a private individ 
md. arguahly "idld.tH" interplate 
ceminerce, Congress enn now pup 
phud the StideH from H m  Rignifirmd 
•ipheie ol nrlivilieH envinionefl for 
llieni |>v tlm FrnnmrH It i« in thin 
context tIml recent clinngcH in the 
wot Icings of CongresH, midi m h tlm 
rlin'd «|edion of Semitone nnd Hu* 
expanded influence of national inter 
•» t g,roil|>s, see ante, nl R44, n 0. HM I. 
Fd 2d. at H M M  (Powell, d , diHsenl 
mgi. heiotrm relevnnt. Tlmse dmnges 
m.'iv well have h*s.*miied the weight 
Congiess gives to the legitimate in 
teiestu ol Slfden i i h  Slnles As n re- 
null, there in now n real rink Ihnl 
Congiess will gradually ernne llm 
•hlhe-ioii of power lielween Stale and 
Nfduiit on which (he Prnniem hosed 
I heir faith in Hie elliciencv nnd vital­
ity o( out Ifepiddic.

It would he erroncouH, however. In 
comlml" tlud the Supreme Court 
wiim  hlmd lo H m  Ihrenl In fisleralism 
wlu'ii d expanded lhe commeice 
power The Court hased llm expan­
sion on the authority of Congress. 
I hi ongh H m  Necessary nml Proper 
CI;oe:e, "hi r"«orl •** all limans (or 
the everci.se ol a grant's! |s*wer 
»\loch are approprinle mid plainly 
adapted lo llm permitted end" 
United Slates v Darby, so pro. at 
P.M. HR I. Fd ROW. Rl S Cl 4RI. I M2 
AI .If I IMt) It is through this reason-

IU5R
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ing llinl nn itdrtiPlnli' nrlivily "af­
fecting" iiiterplate entnmrri'e rnn Ik* 
reiirhed IhroiiKh lln*

Him rn iin*|

I 'o m m o n ’P
JKIWI'I Tlitin, Iii United Sin I PH v 
WrHflitwihkI I fairy Co . Ml 5 US IIO r
I Ifl. Hi; I, R(1 720, 02 S Cl 52M 11942). 
th«* C o u r t  R tn tod '

" T h e  c o m m e rc e  p o w e r in n o t 
c o n fin e d  in  i ln  e x e i r iR e  (o  th e  reg - 
• l lm io n  o f  c o m m e rc e  a m o n g  (h o  
s l id e s  I f  e x t e n d s  l o  I I ih np a c t iv i ­
t ie s  in l r i iN ln lp  w h ic h  ho tifTect in* 
I it n I o I o c o m m e rc e , o r  I I i p  e x e r t io n  
o f  I I i p  |w w e r  n f * 'nngreRP o v e r  i l ,  
oh In  in n k r  re g u la t io n  o f  I b e n t 
n p p in p r in t e  m en tis  l o  Ih p  n lt n in -  
i i i p i»I o f  n le g i t im a te  e n d , I I i p  p ffc r -  
l i v e  e x e c u t io n  n l H i p  g ra n te d  
IH iw or lo  r e g o ln le  ih t e rR lr i le  c o m ­
m e rc e  S p p  M H 'u l lo r i i  v  M n rv ln n d ,
4 Whoni MlfJ, 1/1 |1 K Kd 579|

Ihiilffl Sin I ph v Wright wood f fairy 
C h  wiim hrnvily retied npoii hy Wick- 
iinl v Filin: m, MIT U S  III, 124. 87 L 
1*1 122. MM S I’I M2 iIf 1421, nnd Ihn 
reasoning i>f these nines under lien 
every recent derision concerning llie 
renrh of CongreRH lo netivilipR nfTeel- 
ing inlerslnte commerce. See, eg.. 
Pry v Uniled ,Slnlen. Hiiprn, nl 547. 
44 I, Kd 2d MOM. <»5 S Cl 1702; Per or 
v United Stolen, miprn, nl 151 152. 
2M I, Kd 2d OHM. 01 S U  IM57; Henri 
of Afhnitn Molrl. Iim* v Ignited 
Slnlen. miprn. nl 258 25*1. |M I, Kd 2d 
258. 85 S Cl Ml8.

II in worth recalling cited pun- 
range hi MrCulloeh * Mnrvlnnd, 4 
Wheal Ml 15. 421. I I. Kil 57*1 118101, 
Ihnl lien nl lhe rawirn* of (he lerpnf 
pxpiinsion of lhe roiomerre |mwer. 
"I el llie end lie legitimate, |e| j| he 
willun lhe mpojm* o| lhe musl ihi! ion.” 
Chi«d .lusti ' Marshall Mnid. “nnd oil 
nienn.n whirli nre nppMiprinlp, whirh 

105(1

nre plainly ndnpled In Ihnl end. 
whirh lire not pfoliildleil, ImiI roosiwl 
wilh lhe feller nnd «/»fn7 nf llie 
eormtMutmit. nre rntuH it utioiuii" lem 
u Iim h ip  mlded) The s/Urif of the 
Tenth Amendmrnl. of cmirm*. in ihnl 
the Stales will retrain Ihrir integrity 
in a syfllnm in whirh (he Ih w r  ol the 
Uniled Slnles nie neverlhelpRR *u- 
preme Kr.v v Moiled SinleM, Hlipril. 
nl 547. n 7. 14 I. Kd 2d IMM. 05 S Cl 
1792

II in lint enough Ihnl lhe "end he 
legitimate"; the mrniiH lo tlint end 
rhoHen hy Coiigreim lined nut ronlrn 
vein* lhe rapitit ol the C oiir!itulinn 
Tlinra innriy of Ihi** Crop I'm deriNionn 
acknowledge Ihnl lie* means hy 
whirli nnhonnl power in exercised 
iiiiihI Inke into nHouul eonreriiR for 
Hlnle niifonoiiiy See. eg, Frv v 
('idled Slnles. Riipri*. n< 547, n 7. 41 
I. Kd 2d MMM. 05 S Ct 1792. N e w

i tnn i«8 iHfli
York v Uniled Slides. M2M U S  572. 
r»8i; r.r.7, no i. Kd m/m. mm s ci mid 
MOIMl (Slone, C  J , concurring); 
NI .It II v dories &  l.nnghlin Steel 
Corp Riifno. nl M7. 811, Kd 89M. 57 S 
('I Ml5, IMH Aldt IM52 fUndntilil 
edly, lhe scope of Hum |roniuieice| 
power fmisl he ronraidereil in (he 
light nf out rfmil syphon ol govern 
men! oml m ny not he extended ho on 
lo embrnre elleelp upon interstrde 
romiiiPrre mo jinlireel nnd renitile 
Ihnl lo emhrnre I hem. in view ol our 
complex Hoeiefv. would offer) unllv 
obliterate llie diRlinefinit between 
whnl in nnlionnl nnd wind jq hnnl 
nnd rrenle n mmplehlv eenltnli7ed 
government'T Snnlii Cruz Kmil 
I'ncking Co \ Nl IIH. Ml)M U S  45M, 
4MM -407, 82 I. Kd “54. 58 S Cl M5M 
(19MH). See nlno Snndnlow, fnnulihl 
liminl Inlerprelnlion. 7«* Mirli I. 1ti*v 
HUM, 1055 11981» i The ipieRlion. 
ulwnyra. iH vhrlliei llie oxerripf of 
power is ronqi'denl wilh llu* entire 
Conq|iluliou. o ipieqlion llml rnn ho

f iA H C IA  v S A N  A N TO N IO  M KTKO
u,*» im i,/H xii i 17ii (on. loTt m  t loor,

niiNweied only hv Inking Mil•• n» 
I'oinil, mo Inr iim I hey nre relevniil. oil 
ol llie values lo who II lhe I'o u m I it u 
tion oh inlerpreled over lime 
Hive* expre*<rainn") I'dr example, 
Coi. , pmm might i litioimllV infieliide 
llinl (lie lend ion n Slide i'Iumpo"; lor 
its capital runv affect inlerHlnle run 
uieiee, hill llie Com! linn 'nigi'e-di'd 
llml CoiiKreMM would neveiIhelfii he 
Inured Horn do tiding (hot Imolion 
Iteeoline siidl nn exercise of «• 'b 
Killed power would umli'Miiine Iho 
slnle sovereignly inhi'i'enl in llie 
Tenth Auieiidmenl Covle v Mltln 
liorin 221 US  55*». 5M5. 55 I. Kd 85 i. 
21 S Cl MUM 119111 Siuiihiilv. Cun 
fri'HR ui Hie ey rnwe of il« Inxmp. 
. nil RpendiiU! powerq run pioler! I'd 
end mo Hum nnd loan jimmm mime • 
hill d d eliiHi«i*M In do fo l*\ »!• 
menus ol roiivertirip ipiô i puhln 
Hinle and loan nsq»H i{iliou*
into federnl lUWHinlions, lhe Cuoii 
Iiiih held llml il eoiilrnveiu'u llie re 
ximvinI imweiM o| lhe Slnles liemiis. 
lhe riMivprmnn in nut a leimoimblv 
neeeMHiuy exereiRe of (Hrner lo ie*irh 
llu1 desired end llopkiim Kedei d 
SnvinHH & I.onn Armm v Clenrv. 2*IM 
(IS Ml5. 811 I. Kd 251. 5fi S Cl 2M5. 
I (Hi A I.II I40M (19M5* The opei alive 
limp.iinpe ol llieop roHi'M varie« (nil 
lie* underIviiu' prilinple is roii'i;**- 
(onf' slnle iniloimmv is a iilev.uil 
Inrloi in iiRiwiiiK llu* means !»v 
which ConpiesM eteiriseM ils poweis.

Hnn HSRH7I 
This* p t i t i r i p lo  r e ip i i r e s  l lu *  C o u r t  

l o  r n l o r ' e  o l l i rm a l i v e  l im i l s  o n  le d  
e n d  i r u i i l i i l i o n  o l lh e  S l id e s  l o  m i l l  
p le u ie n l l l i e  p id i r i a l l y  era!le d  e x p n n - 
Hiou o l fh e  m 'e iH la t e  e o m m e ie e  
p ow e i N n lio n n l l<r*H8iip o f  C p ic s  v 
U s e r v  r e p r e q e n lr d  nn  n l le m p i  lo  
d e f in e  «rairh l im i t s  T i ll*  C n n r l lo d n v  
t'pjec'ln N n lio n n l I e i i | ( l lP  e l C i t ie s  o n d  
wieiltoM i ln  h a n d s  o l o i l  e lb n ls  lo  
p i o le r l  l l i r  S la t e s .  In  l |m  p rm K S  
th e  C in i r |  o p in e s  Ih n l u i n v a i i s n l i d

lerlerul enrronrlimentfl on slide n't* 
ihmiiy m e  und win remain
"hoiiihb* posRifiililloR Ihnl never 

Impprii in lhe real world ' ” Ante, id 
f.5M, 8 1  I, Kd 2d, nl 10M7, ipioliriK 
N e w  York v Uniled Slnlep, supra, nl
58.1. 90 I, Kd M2M. MM S Cl M|9 (opin­
ion ol Krnnkftirler, • ! ) M'here is nm- 
pie leremo lo Imlieve to lhe conlrnry

The Iom I two derndep have pern nn 
unpiererlenled growth of federnl ipk- 
uhdoiy nrlivily, mm the nmjority if- 
sell ot knowledKPH Aide, nl 544 545.
0 10. 81 I, Kd 2d. id IOMI) In 1954. 
o n e  nnild h (ill H|)enk of i i  "Inirden of 
p m  suasion on (hope fuvoririK nn
1 muni intervention" in ii«HerliiiK 
Ihnl ' Nntinnnl action Iiiih . . nl 
p-n\M lieen ii'Kiirdi'd nR exreplionnl 
. eii• puliiy, nn intrusion In he 
lied died l»v some npcewntv, lhe s|s* 
rial ndliet (hnn llie ordinary rune " 
Weih'dei. The I’oliliml Snfi'ijunrds 
ol l edetaliHUi; The Hole ol llie Slnles 
ui lhe Com|M>flilinn nnd Selection of 
lie* Nnlionnl (Jovrrmneril, 54 Colunt
I. |tev 54M. 544 545 119541 Tiraliiy, hr 
teller nl leKislntion nnd coercive 
l»imd proKianiR have expnndisl lo 
eiiilnare innumernhle iiclivilirs llml 
were o m e  viewed nR local, llie bur­
den ol persnnqion hns Riirely Hbifleil, 
and llu* exlrnordinnry hns liecume 
uidimiiy See Kugdnhl, Sense nml 
Nmi'ieitHr A Im ii i I  Slide Imminulv, 2 
Consl it nl ionnl C o m m e n l n r y  9M 
119851 Fur exnmple, recently (be 
federal Covcrinnenl bns, wilh Ibis 
Coml's blessing, underlnken In fell 
Ibe Slnles I be ngp nt which I hey can 
i el ire I heir law enforcement ollirerH, 
and ilie regulnlory slnndnrdq. piin'e- 
dines, und even llm agenda which 
lheir utilities commiHRioiiM iu u p I  run- 
siilei and follow. See KK.OC v W y o  
mini', 1M0 U S  22M, 75 I, Kd 2d 18. 
10 t S I ’I 1054 1198MI; K K K C  v Misnis 
•appi, 450 U S  742, 72 I. Kd 2d 5M2, 
M»2 S C| 2120 119821. The polilind
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priK'f'NN
|4W PH (IM#*| 

hnn n O  p i n u n i m d  
llirw nnrrnjiehllii’fitM nn plain nHivi* 
||<*H, ovon Ihoiifch IIh 'v duottly im- 
pingo mi i i  Slnln'n ability lo niiiki* 
nml i*nfum* iln Inw* Willi tho fibnn- 
ilonmoiit ol Nnlionnl Kongur of Cit- 
ion. nil Ihnl h Iiim iIh  hotwoon |h«» i 
iimifiini! I’MHontiiiln ol Hinto povpi 
nignly i i i i i I  < niiKrwM is Iho Inllor’r 
uinlorilovoh.|Hv| riipwify lor noll-ro 
ntrnini

Tho piohlotnH nl fpdornlinnt in nil 
inh’prnioil nnlinnnl nronnuiy nrr on 
pnhlo nl nioro ropponpjldo ropolufion 
I hnn holilinK Ihnl Iho Slnton nn 
SIiiIoh iclniii no Hlnhin npml from 
thnl whirli Congiopp ohiHinm In lol 
thoin iol:»in. Tho prnpoi ronnlnlion. I 
Hiij!i!o*il hop in wojghing nhilo nulon- 
nrny ns n Inohir in Iho hnlnnro when 
inlorpioiinK Iho i non on hv whirh 
Cnnjjrow*; run t'xnmwi* iln nulliorily 
on Iho Slnh*w nn Slnlow. Il in in*ml!i 
rioiil. in nptpfwing Ihi* validity nf 
rniH!M*H‘*iniii|| rrgiihitmn nf n Sfnlo 
pursuant in Iho miniunioo |niwit. lo 
ask onlv wlipfhor Iho «nmo roguln- 
tion would ho valid if onfotred 
ngnitml n privnlo pnrtv ‘I hnl ronpoa 
ini:. omhodind in Iho taniurify opin­
ion. iii inwinftintnnt willi Iho spirit of 
utir Cnnwli'ntimi II r«*niniiip rolovnnt 
Ihnl a Stnto in lining fogulntod. nn 
NntiMniil Ixoigup ol fit ini and ovnrv 
rooont i ini' hitvr ro'ngni/nd Soo 
KK.OC v Wyoming, poprn. Trmippnr- 
tntion Union v l/mg Island It to 
dr.r» us r.VH, «84. 71 I, i:«i :M r»47. m  
S ri |M.1!» fli»H2t; llodol V  Virgin in 
iSiirfmo Mining &  llorl Appii 4A2
ll.S 2<J4. 2«7 2HH. Ii‘) |. Kd 2d I. Mil 
S Cl i!Mf»2 «I!>R11; Nnlionnl l.ongiio of 
t’it ion. 42H US. nl H11 Mi p. 19 I, Kd 
2d «»f! S Cl 240* .*,* lar nn tho

ConRtitution in ooncornod. n Slnlo 
nhnuld nol ho (wpirtlnd wilh nny pri- 
vnlo litigant Cf Novndn v I Ini I. 440 
U S  410. 42H. H<I |. Kd 2d 110. 99 S Ct 
1182 tI97IO (Mlnrkimm. .1, dipponl- 
iiig) Itrifirmng Iho nhilitv of a nlnto 
roiirt to treat n piNfor Slnlo no dilfor 
oatly limn n privnlo litigant) In 
Hlontl. Iho mitonomv of a Stnlo in nil 
rPHontinl iMtinpoiioul ol lodornliHiii If 
hIiiIo ntilonomv in ignntnd in hhpohh 
ing Ilu* uionnn hy w l m h  CongionH 
rogulnlo« rnnllorn afh*rlitig rum 
morn*. thru fodpridipiu bnrnnios ir 
rolovnnl wimply bornirip Iho wo I id 
nolivjliofl minniiting hoyond Iho 
ronoh id surli n oommoiro |>owor 
*'ianv woll ho nogligibh* “ Anto, nl 
r»45. HM I, IC«ff 2d. nl |OMO

Il hnn ho#*n diflimll Im I hit* Conrl 
to rrnll hnphi linos d>diiimg tho 
SHifto ol tho slnlo miioiiMiov pro 
torlod hv Nnl maul

Mnn p h  ami|
I*on̂ iio ol ('iliop 

Suoh difficulty i« to ho nxportod 
whonovor ioiiwlilutioiia) «*onoorn® an 
imporlnnl iiw lodmnhwni nml tho 
pllootivonofip ol Ih*1 oouunoroo powni 
como into i * nllii I Itngurdlopn of Iho 
iliflirullv, il iw nnd will roninin llm 
duly ol this Cnnrl lo rooom llo thopo 
comorup in llm limd iuwlntiro Thnl 
Iho Court wlnii'P llu* lunl* Pnlnv by 
npimnlihg In llm “oppoaoo ol fndrrnl 
ism” oiiii prnvido nrant 'omloil to 
Ihoqo who Imliovo our h'dmal wvpIoiii 
roipiirop PoumlhinK nioro than a uni 
Inrv. contriili7oif povoi ntnoal I 
would m d  whirli Iho duly nrkrmwl 
odKod t»v Nnlionnl l/vtpun ol Ciliop 
and iln p. ^ony. nnd I wlmro dunlin* 
Hohmjuipl’p holiof llinl llup Court 
will in litno nKnin npninm it.w oonwij. 
till ionnl roppomihilitv

I ro.aporlfully dipwonl

F.nriOR’S N O T K

Aii niinotnfinn nn “Vnliilitv of f«*d**M |l rofndnlion of wnp.r- r«l**H nnd hours of 
worvn‘1- ow .-ilhvlrd hv •Miiiniorro i lnn«*r ol Kodoial f’an®li|iit|oa • A»* I. 5 H. rl Mi 
Saproiio* Court •i|*o<'ioa p ||IJ.l. uifrn.
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SURVKY OF THK TBIIMV 

A N N O T A T I O N S  ANI) BRIEFS

FUH CASKS HKl'OltTKM IN THIS VOI.UMR

Ih o  nunolnlioilM  Ii**m *m i. p n -p o n d  h v  I h n  Kdilorp , nro  
indoxod in  tin* "lo d o x to |tf« oiom r m d A n notiilionp'' 
np poniinK  nl Iho  ond *•! lio *  lo lu n to  In r  n ild itio n n l 
i o i i i o I  i l l  ion roforon* •••:. i-mooi'i lln* n -iin rn lo  Indox to 
A n iio ln lio nH  vo lio iio  of 11 S iip io in r  Co urt llo|>orlP. 
14»«vyorw' K rlilio n . tin* "Ind*** t*i I hw^ nod AnuotntioriP  
in  tiio  U S  S n p io n io  C o u rt, l.io v v o i'1 K d itiou  24 IV « k  
Ilr*ok or nppriiprinlo lopJi-w *uid mwtioim o i tlio  U.S. 
Siip ro o io  C o urt l)i»f«il. I.iiw vni l .d ihm i

Solnirwt puinainriow of hriolw iuo hv tlio publipher'®
ntnir
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S T A T E  O F  S O U T H  (’A R O U N A .  Plaintiff 

v

J A M E S  A. BAKER, III, Secretary or Ihp Treasury of Ihp Uniled Slnles

485 U S  -, 99 I, Ed 2d 592, 108 S Cl -

|No. 94, Orig |

Argued December 7, 1987 Decidpd April 20. 1988

Decision: 26 USCS 5 lO.TJXll, which subjpcls inlerpsl nn unregistered stole 
or local bonds lo federal income to*, held nnl to vinlnle 111 Tenth 
Amendment nr 121 inlergnvprninpnlnl tax immunity doctrine.

SU M M A R Y

Section 310(bX 11 of the Tax Equity and Fiscal Responsibility Act of 1982 
126 USCS 5 lOnijXlh remnvps the federal income lax exein-tion for interest 
earned on publicly offered long term bonds issued by stnt’ nd I o c b I  govern­
ments unless thosp bonds nre issued in registered form. The state of South 
Carolina, invoking the original jurisdiction of (lie Uniter! Stales Supreme 
Court, claimed thnt § 3IO(bKli wns invnlid under the Federal Constitution ns 
a violation III of the Tenth Amendment nnd relnted constitutional princi­
ples of federalism, becouse 5-IKXbXll effectively required stnte and locnl 
governments to issue only registered bonds, and (21 of the doctrine of 
intergovernmental tax immunity, which had been held in Pollock v Farm­
ers1 Loan & Trust Co. (1895) 167 U S  129, ,19 I, Ed 759, 15 S Cl 67.1, mod 158 
US  601, .19 h Ed 1108, 16 S Ct 912, to bnr federnl taxation of nny interest 
earned on n slnle bond. The Supreme Court Ul granted the ntnle leave to 
file n complaint against the United States Secretary of the Treasury nnd 121 
appointed a Specinl Master. The Specinl Mnster found thnt tj.lioibxli did 
hnve the effect of requiring bonds lo be issued in registered form; hut he 
nevertheless determined that (j.lUXbxli wns constitutional, nnd he recom­
mended Ihnl judgment be enlpred for the Secretary. South Carolina nnd nn 
inlervenor filed exceptions to various fnclunl findings of the Specinl Mnster 
nnd to lhe Masters legal conclusions regarding their conslilulionnl chal­
lenges.

On exceplions to the report or the Specinl Mnster. the United Slates 
Supreme Court overruled the exceptions nnd nppmved the Masters recom-
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mendntioe. to enter judgment for the Secretary. In nn opinion by B r e n n a n , 
J , joined by Wiimr, M a r s h a l!., B u a c k m u n . and St e v r n b. JJ„ nnd joined in 
part (as la holding 2 below) by Scnlin, J., It was held that { 310tbX 11 is. not 
unconstitutional, because (II the federal imposition of a bond registration 
requirement on stnte and local governments does not violate the Tenth 
Amehdment, where the national political process did not operate in a 
defective manner in regard to its enactment, and (21 a nondiscriminstory 
federnl tax on the Interest earned on slain and locnl government bonds does 
not violate the intergovernmental tax immunity doctrine— overruling Pol­
lock v Farmers1 Loan 4  Trust Co., supra.

S t e v e n b , J . ,  c o n c u rre d , e x p re s s in g  th e  v iew  th n t th e  C o u r t 's  de c is ion  does 
no t e x p re s s  n n y  o p in io n  a b o u t th e  w isdom  o f  ta x in g  th e  in te re s t  on  b onds 
issu ed  by  s ta te  o r  lo c a l g o v e rn m en ts .

Sc a u a , J., concurred in part nnd concurred in the judgment, expressing 
the view (1) thnl precedents npplying the Tonth Amendment do not support 
the proposition (nl thnl the national political process is the states' only 
constitutional protection, and Ibl that nothing except the demonstration of 
some extraordinary delects in the operation or that process can justify 
judicinl relief; but (21 that the Moral constitutional structure does not 
prohibit what the Federal Government hns done by enacting } ,1IO(bXl).

R x i iN q u is r ,  Ch. J., concurred in the judgmem, expressing the view (1) that 
§,1IO(bX)l does nnl contravene the doctrine of intergovernmental tax i m m u­
nity. and 121 thnt the Specinl Master's finding thnt 5 3 ICXbX 11 has had no 
substantive effect on Blates' political processes or ability to raise debt capital 
wns sufficient to establish its vnlidity under the Tenth Amendment.

O 'C o n n o r ,  J . ,  dissented, expressing the v iew  that the Tenth Amendment 
nnd principles of federalism inherent in the Federnl Constitution prohibit 
Congress from taxing or threatening to tax the interest pnid on stnte and 
municipnl bonds.

K e n n e d y ,  J.. did not participate.
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Mxwlfod to II 8 fluprtme t'aurl UIk m I. lawyer*' Edition

Stales, Territories, and Poeee*- 
•Ion* 5 37 —  federal regula- 
tion of ststa and local bonda 

la-If. Assuming thnt 5-1l(Xh*ll of 
the Tnx Equity nnd Fiscal Reapnnsi- 
Ullity Art of 1982 128 USCS 
5 lO.'WJX 11), which remove* the fed­
ernl tax exemption fnr intermit 
earned on certain bonda issued hy 
atate nnd locnl governments unleaa 
tlmno bond* nre registered, dirertly 
regulote* thoae governments bv of-

ferlively requiring them lo ianue 
bonda in registered rntber tlinn 
lienrer form, Ihen aurh ii require­
ment doea nnl vjnlnte the Tenth 
Amendment to the Federnl Cnnslitu- 
tinn or prinriplea of federnliHm dm 
rivml generally from the Cnnstitu- 
tion. where the nntionnl pnlitirnl 
procena did not operate in a defective 
manner in regard to the enactment 
of J.IIOtbXll, there in no mrril in 
Ihn nrgumnnt thnt it in ijnconntitu-

TOTAI, CI.IENT-SERVICE U I 1 R A R Y "  R E F E R E N C E S

IB A m  Jur 2d, Conatitulionnl I-nw 55 278, 279; .15 A m  Jur 2d 
Federnl Taxation 119881 55 5127-fil4l. 777r.

USCS. Cnnntitution, Amendment 10; 20 USCS 5 103(jK 1 >

RIA Federnl Tnx Coordinntor 2d 511 J-.1UX), J-.1200--J-.120.1 

U S L Ed Higeat, Income Tnxea 5 IR: Stntea, Terriloriea, nnd 
Poaneaainna 5 .17

Index to Annotations. Government Rondn or Securities; in­
come Tnxea; Interest on Money; Municipal Corporntionn; 
Privileges nnd Immunitiea: Stntea 

VERAI.EX": Canes nnd nnnotntinnn referred to herein rnn he 
further reecnrched through the VERAI.EX electronic re­
trieval system's two aervires. Atilo-Clte* nnd 8 H O W M E " .  
Use AutieCite lo check citations for form, pnrnltel refer­
ences, prior nnd Inter history, nnd nnnolntion referencea. 
Use S I I O W M E  to displny the full lext of ensen nnd nnnotn- 
tiona.

A N N O T A T I O N  R E F E R E N C E S

Supreme Court's view* ns to validity o f particu lar a la le  nnd locnl tnxen 
on federnl securities nnd obligations 74 I, Kd 2d 1185 

Supreme Court's views ns to validity o f federal legislation under Ten lh 
Amendment, providing thnt powers nol delegnled lo  United S ln les by 
Constitution nor prohibited by il lo  the sln les nre reserved lo  the slates 
o r to the people 72 I. Ed 2d 95(1 

Scope snd noplicnbllitv o r principle Ihnl inslrumentnllties u f s ln le  
government mny not be subjected to federnl taxation 78 I, Ed 828 04 I. 
Kd 214
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linnnl to eommnnileor Ihr ntalr or 
lornl leglalntive oml ndminialrnlive 
procmia by coercing atnte or locnl 
govrrnmcnla into enncling legists- 
tion which authorises bond registrn- 
lion nnd into ndrninialering the rrg- 
iatrntinn schem-

Incomn Taxra f 12 —  federal tax 
powf y —  Interest on atntp and 
ioca1. iionda 

2n-2e. A nondiacriminntory federal 
tnx nn the interest enrned on bonda 
iaaumt hv atnte or locnl governmenta 
doea not violnte the Intergovernmen­
tal tux immunity doctrine, nnd 
§ OlOtbX 11 of the Tnx Equity nnd 
Fiacnl Responsibility Act of 1982 (20 
U SCS § I03IJX1II, which removes tho 
federnl tnx exemption for Intcreat 
enrned on publicly nlTcred long term 
bonda issued hy atate nnd local gov­
ernments unleaa thnae bonda are reg­
istered, thua is not unconstitutional 
nn n violation of thnt doctrine, given 
(I) thnt 5.110 imposes nn direct Ins 
nn alale or local governmenta, be- 
cnuse (he tax in imposed nn nnd 
collected from bondholders and nny 
increased administrative costa in­
curred hy atnte nnd locnl govern­
ments in implementing tho registra­
tion ayatem nre not "tnxea” within 
the menning of the tax immunity 
doctrine, nnd (21 that J.llOtbXl) does 
not dincriminnte ngninnt atnte Bnd 
locnl governmenta, because other 
provisions of 5310 seek to assure 
thnt nil publicly ottered long term 
bonds are issued in registered form; 
the holding in Pollock v Formers' 
I/oen &  Trust Co. (1895) 157 U S  429, 
.19 I. Ed 759, 15 S Ct C7.1, mod 158 
U S  HOI. 39 I, E<1 1108. 15 S Cl 912, 
thnl stnte bond interest is immune 
from n nondiscriminntory federnl 
tnx is overruled; the owners of state 
or locnl bonds hnve no constitutional 
entitlement nol to pay tnxea on in­

come which they esrn from such 
I Kinds (O'Connor. J , dissented from 
this holding.)

Records and Recording 1-aw* 1 18 
—  transfer of registered bond

.In, 3b. A  transfer of record owner­
ship of n registered I Kind requires 
entering tho change on thr central 
registration lint; however, since Ihr 
record owner of n registered bond 
mny sometimes differ from the bene- 
flcinl owner, aellera can transfer ben­
eficial ownership of most types of 
registered bonds without entering n 
chnnge nn the central list.

Bonds 57: Evidence 5 308 —  o w n­
ership of hearer bond

4. Ownership of a benrer bond Is 
presumed from possession and Is 
transferred by physically handing 
over the bond.

8 tales, Territories, nnd F osse* 
slona 15 12, 37 —  federnl regu­
lation of stale activities —  
(nxntlon of state bond Inter­
est

6a, fib. The limits Imposed on Con­
gress' authority to regulate state ac­
tivities under til the Federnl Constl- 
tutinn'n Tenlh Amendment, or (2) 
principles or federalism derived gen­
erally from the Conatitulion, n.-c 
structural, not rubatantive— that in, 
state and local governments must 
find their protection from congressio­
nal regulation through the nntionnl 
political process, not through judi­
cially defined spheres of unregulnble 
activity; although it is possible that 
some extrnordinnry defects in the 
nntionnl political process might ren­
der congressional regulation of state 
activities invalid under the above 
constitutional rules, there is no 
merit in a state's argumont thnt 
§.31(XbXl) of the Tnx Equity and 
Fiscal Hesponsihilily Act of 1982 <26
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USCS B lO.'HJX III— ahli’h remove* 
the federal I m  exemption for Inter- 
r«l earned on certnin bondx issued 
by slate nml lornl government* un- 
Inw those bond* are registered nml 
Hum allegedly force* nuch govern- 
mrnln lo Issue only registered bond" 
— l« Ih" result nf n fnilurr In III" 
nntinnnl ytolilirnl process nml there- 
t'ore violnt"" lbo»" constitutional 
rill"", wlirr" Ih" nlnl" does nol al- 
l"il" thnl il win deprived of nny 
right In pnrticipalo in Ih" nntionnl 
political process nr llinl it wnn sin­
gled mil in n wny Ihnl li-fl il politi­
cally Isolated nml poworlesa, Iml nl 
lege* only Ihnl B •lKMbX 11 wnn Im- 
Inwkh] hy th" vol« of nn unlnfnrmed 
longree* which, in adopting Ihnl
•Inlutp to combat alleged conceal- 
mcnt of fminbl" incomn using hearer 
bond", relied upon incomplete infor- 
mnlion nnd chon" nn ineffective r"rn 
"Hy: niurtn nr" nnl nulhuriml under 
III" nhove cnnnlilullnnnl principle" lo 
seennd-gurna the nulmtnntive bns's 
fnr congressional legislation

Slnlen, Terrltorl"", anil Posses-
nlon« § 12 —  "Into response lo 
federnl rcgulnllnnt

6, The fact Ihnl n nlnle wishing lo 
engage in cerlnin nclivily niu»l lake 
ndmini"trn(iv" nnd nometiinen login- 
Inlive nclinn to comply wilh federnl 
atnnrinrd" regulating llmt activity
prenenl" no federnl conntilutionnl de- 
feci.

Internal Revenue 5 4; United
States S IS —  validity of con­
ditional tax —  power of Con- 
grew

7. The United Slates cannot con­
vert nn unconatitut ionnl tax into a 
constitutional one nimply by ranking 
the lax conditional; whether <Jon- 
gress could hnve imoos-d lhe condi­
tion hy direct regulation in irrele- 
vnnl. aa Congress cannot employ un- 
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rnnatitutionnl means In reach n con­
stitutional rod

Internal Revenue fl 1.1; Taxes 
5 61 —  slnlo nnd federnl lax 
Immunities

Hn. Hh The immunily of 111" slnles 
from federnl Inxnlion arises from 
III" federnl cunslilulionnl structure 
and n concern for protecting stale 
sovereignly, wherens III" Federal 
Government's immunily from stnle 
Inxnlion nrmes from lhe supremncy 
clnuse of the Federal Constitution 
I Ail VI. cl 21.

Taxes §5 06, 62 —  stale and fed­
eral governments —  tax Im- 
munlratlnn nf others

fin, flh The Federal Government 
hns (he power lo ennd slnlolen im 
numbing those with w h o m  il denis 
frmn slnle Insnlion even il inlergo- 
vernmenlnl lax immunity doctrine 
would nol nlherwiso confer nn im- 
mimily; hut the slnlen Inck nny such 
iniwer

Internal Revenue § 11.4: Taxea 
<56 61, 62 —  taxea on govern- 
m e n U  and government con- 
trnrtnrs

I0n-I0c Slnle nnd local govern- 
monla ran never tax the Uniled 
Slnles directly hut enn lax any pri- 
vnte putties wjlh w h o m  lhe Uniled 
Slnles does business, even (hough 
tho financial burden falls on the 
Uniled Slnles, ns long nn the lax 
does nnl discriminate ngninsl the 
United Slnles or those with w hom il 
denis; n Inx is considered to Ire di­
rectly on the Federnl Government 
only when the levy fnlls on the 
Uniled Slnles itself, or on nn agency 
or inslrumenlnlily no closely con­
nected lo Ihnl government Ihnl the 
two cannot renlintirnlly be viewed nn 
sepnrnle entities; the rule wilh re­
spect In slnle Inx immunity is pssen-

S O U T H  CAHOI.INA v BAKF-.: 
<«! i. id At sw

tislly the snme, except Ihnl nl lensl 
some nondiscriminnlurv fedetsl 
taxes rnn In- rollecled directly from 
slnle and Inrnl governments even 
though n parallel slnle or local lex 
rould nnl In- collect eil directly from 
Hie Federnl Government, the Issue 
whether n nondiscriminntory federnl 
Inx might nonetheless violnle slnle 
tnx immunity doea m d  urine unless 
llu- Federnl Government neekn lo 
collect the Inx dircrllv from n slnle 
or locnl government (O'Connor, -I, 
dissented in pnrl from this balding I

Income Tnxea 55 10, 12 —  ron- 
nlruclinn of Sixteenth Amend- 
mpnt —  Ingnllou of stnle 
bond Inlerenl 

lln, lib The legislative history of 
llu- Sixteenth Aoiemlmenl lo Hip 
Federnl Cionnlilulino— which nullio- 
r i r i - s  Congress lo colled taxes on 
income "from whnlevrr soorce de­
rived" without apportionment— doea 
nol mnnifesl nn inleoi '' freere into 
Hie Constitution lhe -is immunily 
for slnle bond interest Ihnl existed 
in 1013, but merely shown III Hint 
the words "from whatever source 
derived” were not nlfirmntively in­
tended to authoring Congress In Inx 
slnle liond inleresl nr In hnve nny 
oilier elfecl on the question of which 
incomes were suhjecl In federal laxn- 
lion, nnd 12) Ihnl llie sole purpose of 
lhe Sixteenth Amendment wns In 
remove the apportionment require­
ment for whichever incomes were 
otherwise tnxnblp.

Ronds 5§ 74, 1155 —  state and local 
bonds —  interest rntes

12. Stole nnd locnl governments 
have no federnl conntilutionnl enli- 
llcmenl lo issue bonds paying lower 
inleresl rales I linn other issuers 

Income Taxes 5 2-7 —  govemmnnl
bond inleresl

13. Only slate nnd locnl govern­

m en t b onds «n )ny a n y  • x e m p t lo n  
f ro m  (h e  fe d e ra l in c om e  la x  nn  bond 
In te re s t
Incomn Tsxes 522 —  corporate 

bond inleresl 
14 Corporate bond Interest ia sub­

ject In federnl income lax

Internal Revenue 4 II —  validity 
nf tax

I fin, trill. Ilecauae Congress could 
hnve prohibited slnle nnd lig.nl gov­
ernments from issuing nny unregis­
tered bonds by difecl regulation, 
there is no merit in lhe argument 
llml }3IOlb*U of Ihn Tnx Kquily 
nnd F'incal Responsibility Act of 1IIH2 
126 U S C S  5 I03<jg I It— which remove* 
the federal las exemption for Inter­
est earned on certain bonds issued 
by stale nnd locnl governmenU un­
less Ihoso bonds nre registered-lx 
nn impermissible regulslory tax be­
cause Il imposes a lax nn sctlvilles 
Ihnt nre not subject to federal regu- 
InUiry power; the fact that 5 311X1)1111 
in purely regulntnry in purpose nnd 
clfect nnd wns never intended to 
raise nny federal revenue does not 
nlnne render il unconslilutionnl.

Supreme Court of the United 
States {66 —  original action 
by atato against United Rtalea 

16. In nn nction wherein a slate 
invoked the original jurisdiction of 
cho United Stntes Supreme Court 
nnd filed n complaint against the 
United Slabs Secretary of the Trea­
sury, which complaint challenged 
the constitutionality of 831fXb41l of 
the Tax Equity and Fiscal Rmponsi- 
bility Act of 1962 (26 USCS 
5 103ljXD). which remove* lhe fed­
eral tnx exemption lir intercnl 
earned on rorlain bonds issued by 
ntnte and local governments unto? 
those bonds are registered, the Su- 
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preme Court— having found no merit the report or a Special Master who 
in the state's clsims that J3IOib»U concluded that j3|(Xh*ll was rnnsti 
violates various particular rules un- lulional, and I2t approve lhe S|ional 
der the Federal Constitution— 'will Master's recommendation to enter 
til overrule the state's exceptions to Judgment for the Secretory

BVI.I.AIIltn BV REPORTFR OF DKCIHIONS

Section 3IOthxll ol lhe Tnx Equity 
nnd Fiscal Responsibility Act of 1982 
removes the federal income tax ex­
emption for interest earned on pub­
licly ofTered long term (Minds (herein 
alter referred to ns bonds! issued by 
state nnd local governmenta therein­
after referred lo collectively ss 
Stntes) unless those bonds nre issued 
in registered (as opposed to bearer) 
form. South Carolina Invoked this 
Court's original jurisdiction, con­
tending thnt 8-91'XbXII is constitu­
tionally invalid under the Tenth 
Amendment and the doctrine of in­
tergovernmental Inx immunity. A 
Specinl Master was appointed Alter 
conducting hearings nnd taking evi­
dence, lie concluded Hint J.IIOihXIl 
is constitutional and recommended 
entering judgment for the defendant 
South Cnrolinn nnd the Nnlionnl 
Governors' Associntion INOA), ns nn 
intervennr, filed exceptions lo vnri- 
nus factunl findings of the Mnster 
nnd to his legnl conclusions concern­
ing iheir constitutimml challenges 

H e ld
I Section 310thKIIdoes nol vlnlnle 

llie Tenth Amendment or constitu­
tional principles of federalism hy 
effectIvely compelling Stales to issue 
bonds in registered form.
In) The Tenth Amendment limits 

on Congress' authority to regulate 
ntnte activities nre structural, not 
nuhstontive— that is, the States must 
find Iheir protection from congressio­
nal regulation through the nntinnnl 
political process, not through judi­
cially defined spheres of unregulnble 
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atnte activity. In this case, South 
Cnrnlinn hns not even alleged thnl il 
was deprived of nny right to partin- 
IMite in the nntinnnl political process 
or thnt it was singled out in n way 
that left il politically inolnted and 
IKiwerles* The allegations South 
Carolina due* make-thnt Congress 
was uninformed nnd chose nn inef 
furtive remedy— do nol nmount lo 
no allegation thnl Hie political pro 
res* operated ill n defective manner 
llil NGA's contention Hint 8310 is 

invnlid because it commandeers the 
slate legislntive nnd administrative 
process by coercing Stntes into en­
acting legislntion authorising bond 
registration nnd into ndniinistering 
Hie regislrnlion scheme finds no sup­
port in the claim led open by FERC 
v Mississippi, -tfifi U S  742, 72 I. Ed 
2d 532. 102 S Cl 2120 Section 310 
regulates slnle activities; il dnes not, 
an did the statute in FERC, seek In 
control or influence the rnnnner in 
which Stntes regulnte private pni- 
lies Thnt a Stnte wishing lo engnge 
in rertiiin nclivily must Inke Admin­
istrative nnd sometimes legislative 
action lo comply with federal stan­
dards regulating that activity is n 
cammonplnre that presents na con­
stitutional defect. Moreover, under 
NGA's theory, nny Stnte rnuld im 
inunire its nrtiviiies from federal 
regulation by simply codifying the 
manner in which it engages in those 
nrtiviiies
2. Section .IlfXhXll does not violate 

the doctrine of intergovernmentnl 
tnx immunity hy taxing the inleresl

SOUTH CAROI
ISI I. Fd

enrned on unregistered state bonds. 
Section 3IOlliNU is inconsistent with 
Ihis Court's holding in I’nllock v 
Fnrmers' loan A  Trust Co., Ifi7 U S  
429. 39 I, Fd 759. IS S  Ct fi7.1, thnt 
state bond interest was immune 
from n nnndiscriniinntory Icdernl 
lax, but thnl decision ha* been effec­
tively overruled hy subsequent ends 
Inw Under llie intergovernmental 
Inx immunity jurisprudence prevail­
ing lit Pollock's lime, neither the 
Federnl nor Hie Stnle Governmenls 
could lax income Hint no individual 
directly derived from nny contract 
wilh the other government. This 
general rule wns bused on the ratio­
nale Hml nny tnx on income n party 
received under n contract wilh the 
government wnn n tnx on the con­
tract and thus a tnx "on" Hie gov­
ernment because it burdened the 
government's power to enter into 
the contract. Hint rationale hns 
l>ocn repudiated by modern tnlergo- 
vornmentnl tax immunity rase Inw, 
and the government contract i m m u­
nities hnve Is'en, one hy one, over­
ruled. The owners of stole bonds 
hnve no cnnstitutin.ml entitlement 
not to pny luxes on income I hey 
earn frani the bonds, ond Stolen

-INA v flAKER
At A'I2

have no constitutional entitlement 
tu iaaue bonds paying lower interest 
rales than other Insuini The nondia- 
criminatory Inx under 9 -T10 i* Im­
posed on nnd collecled from bond­
holders, nol Stales, and any in­
creased administrative costs in­
curred by Stales in implementing 
the registration system nre not 
"tnxea" within tlio meaning of the 
tnx immunity doctrine Moreover, 
the provisions of 8.110 seek lo nanure 
thnt n i l publicly offered long term 
bonds nre lanued in registered fnem, 
whether Issued by stale or locnl gov­
ernments, the Federal Government, 
or private corporations
Exceptions to Special Master's Re­

port overruled, nnd judgment en­
tered for defendant.
Brennan, J„ delivered the opinion 

of the Court, in which While, Mar­
shall, Blnckmun, nnd Stevens, J J . 
joined, and In which Srnlin, J„ 
joined except for Part II. Stevens, J., 
filed a concurring opinion. Scnlia, J., 
filed an opinion concurring in port 
nnd concurring in the judgment. 
Relinquish C. J ., filed an opinion 
concurring in the judgment. O'Con­
nor, <)., filed a dissenting opinion. 
Kennedy. J.. took no pnrl in the 
consideration or decision of the ense.

APPEARANrKS OFCOUNBBt.
John P. I.inton nrgoed the cnuse for plaintiff.
I>cwts B. Kaden nrgucd the cnuse for the Nntinnnl Covernorn' 

Association, ns plnintilf in-intervention hy special leave of court.
Solicitor General Chnrles Fried nrgupd lhe cause for defen­

dant.

OPIN ION O F  TltF. COURT
Justice Brcnnnn delivered the 

opinion or the Court.

(la. 2a] Section 3 |tX h x ll  of lhe Tnx 
Equity nnd Kinrnl HosfKinsibility Act 
of 1962 tTEFRAl, Puli I, 97 246. 9fi

Stnt 596, 26 U S C  5 in.KjXIl |2G 
U SCS § lO.lijXll), remove* the rod- 
rrnl income tnx exemption for Inter­
est earned on publicly offered long­
term bonda issued by slnlo nnd local 
governmenta unless tbosf bonda are 
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taued in registered form ' Thin orlgl- 
nnl jurisdiction cose presents (hr 
issues whrlhrr 310<bNt> of T E F H A  
nlhrr (I) vlnlntes Ihr Tenth Amend- 
mrnl nnd constitutional prinriplrr of 
federalism h.v compelling Stales In 
issue bond* in registered form nr i2l 
violates (hr doclrinr nf intergnvern- 
mrntnl tnx immunily hy taxing Ihr 
interest rnrnrd on unrrginlrrrd rlnlr 
hnndn.

I

[3», 4) Historically, hnndn hnvr 
been tailed nn either rrginlrrrd 
Imnds nr bearer bonda There two 
types of bonda differ in lhe mechn- 
ninma lined for trnnnferring owner- 
nliip nnd mnking pnymenta Owner- 
ahip of n regintrred tmiid in recorded 
on n centrnl lint, nnd n Irnnnfer of 
record ownership require* entering 
the chnnge on thnt lint.’ 'Hie record 
owner nutnmnticnlly receiver inter­
est pnymenta by check or electronic 
Irnnnfer of funda from the tauer'n 
pnying agent Ownernhip or n bearer 
bond, in cnntrnat. ia pieaumed from 
possession nnd ia trnnaferred hy 
phyaically handing(over the bond. 
The bondowner obtnina interent pay- 
menla by preaenting Imnd coupona to 
n hank that in turn preaenla the 
con|iona lo the inauer'a paying agent.

In 1082, Congress enacted TEFRA, 
which contnina a variety of prnvl- 
aiona, including 5.110, deaigned to 
reiluce the federnl deficit hy promot­
ing compliance with the lax lawn. 
1‘ongreaa hnd become concerned 
about lhe growing magnitude of lax 
evnainn; lnternnl Revenue Service

I. h»r • im p lic ily . wp w ill refer lo itfnle nn<! 
lornl j»«iv8rnmente r o llw llv r ly  »tn “Slnlen" and  
w ill rrf^r lo politicly o lTrm l Inng-lerm bond* 
n» "N'tiiU "
2 [3b] The word owner of m refllrlered

(IRSl atudiea Indicated that unre- 
ixirted income tind grown from nn 
eallmnteil range of $31.1 hillinn to 
$.12 2 hillinn in 197.1 to a rnnge of 
$!I1.1 billion In $07 billion in 1981 
Complinnre Gap: llenring before the 
Subcommittee on Overnight of the 
Internal Rpvenue Service of the Sen- 
ole Committee on Finance, 97th 
(king, 2d Sena, I2fi (I9H2I llnregia- 
tered honda apparently became a 
foetia of attention liecouae they leR 
no pnpor trnil nnd tliua facilitated 
tnx evnainn Then AaaiHtnnl Secre­
tary of the Trenaury for Tnx Policy 
.John Chnpoton lealified before the 
I Inline Wnya nnd Mcnnn Cmnmillee 
that n registration reipiirement 
wnuld help prevent Inx evnainn be- 
cnune tienrer IkmiiIs oflen repreaenl 
iinreported and unlaxed income 
Unit, without a aynlem of recorded 
ownership, the IRS hn» difficully re 
conatrucling lienringa on Hit 6300 
liefore the llnuae Committee on 
Wnya nnd Mennn. 07lh Cong. 2d 
Seen. .10 • 19H2». He nlno expresaed 
concern Ihnt hearer bonda were be­
ing used lo nCoid palate nnd gift 
tnxea nnd na n medium nf exchange 
in H ip  illrgnl aeclor. Ibid. In repott­
ing mil the llill ronlnining the provi- 
ninn llml eventnnlly lrec.imc § 910 of 
TEKUA. the Sennle l-'innnce Com- 
mitloe Reporl expressed thp anme 
cnncerna:

"The committee believes Ihnl n 
fnlr nnd efficient ayatem of infor- 
motion reputing nnd willihnlding 
cniimit he achievrd with res|>ecl In 
intereal henring ohlignlinna na 
long nn n aignificanl volume of 
long-term bearer instruments ia

bond nmv Mtti.rltn.i-. HifTrr. however, tom. lit.* 
hrnrflrinl ewnrr. and rrllrn. rnn Irnn-frt In*., 
rf.rlnl nwnrmhip „l mist tvpm nf .rsirtn.rH 
hnndn wilh.it.I cnlrriiix n rhnniin on Ihr mn 
tral l.rl

noo

S O U T H  C A HOI .IN A  v B A K E R
■ri I. Kd 2d M2

iaaued A  system nf book-entry reg­
istration wilt preserve the liquid- 
ity of ohlignlinns while reipiiring 
the crpntinn of ownership records 
thnl can produce useful informa­
tion reports with reaped to both 
thn pnvment of interest nod the 
ante nf nhligntimiH prior to mnlu- 
rity through brokers. Further­
more. registration will reduce the 
nhility or nonromplinnt Inxpnyera 
to concent inrnme nn.l property 
from the reach nf the income, ea- 
Into, nnd gift tnxea Finally, tlm 
registration requirement mny re­
duce the volume of readily nego­
tiable substitutes fnr cash avail- 
able to persons engaged in illognl 
activities," S  Rep No. 97-494. Vnl 
I, p 242 II9H2I

.Section 910 wns designed lo meet 
these coneerna l.y providing |mwer- 
ful incentives to issue bonds in regis­

tered form.

Because §.11(1 nims In address the 
tnx evnsion concerns posed generally 
by unregiatered bonds, it covers not 
only stnte bonds hut nlsn bonds is­
sued hy the United Stntes mid pri­
vate corporations. Section 31IXn> re­
quires the Uniled Stntes to issue 
publicly offered bonds with n innlu- 
rity nf one year or more in regis­
tered form.’ With respect In similnr 
bonds taued by private corporations, 
5§310<hX2MGI impose n series of Inx 
pennlties on nonregistration Corpo­
rations derlining to issue the cov­
ered bonds in registered hirm lose 
tnx deductions und adjustments for 
inleresl pnid nn the bonds, 
553l(XbX2t nml HI. and must pny n 
specinl excise Inx mi the bond princi­

pal, }310<bX4). Holders of thews un­
regiatered corporate bonde generally 
cannot deduct capital losses or claim 
capilnl-galn treatment for nny losses 
or gains euatnincd on the bonds 
55 3l0(bxfi) nnd (61. Section 3tfXbXl) 
completes tl.ia statutory scheme by 
denying the federal income tax ex­
emption for interest enrned on state 
bonda to owners of long-term pub­
licly offered state bonds that are not 
issued in registered form.

South Cnrolinn invoked the origi- 
nnl jurisdiction of this Court, con­
tending thnt JSimbXH ia constitu­
tionally invalid under the Tenth 
Amendment nnd the doctrine of in 
tergovernmenlal tnx immunity. W e  
granted South Caralinn lenve lo file 
the inntnnt complaint ngninsl the 
Secretary or the Treasury of the 
United Stales, South Carolina v Re­
gno. 465 U S  367, 79 I, Ed 2d 372, 
194 S Ct 1107 (19841, mid appointed 
oh Specinl Master the Honnrnb'e 
Smnuel ,1. Roberts, 466 U S  948, 80 L 
Ed 2d 5.36, 104 S Ct 2148 119841. The 
Nnlinnnl Oovernors' Association 
INGA) intervened. After conducting 
hearings and taking evidence, the 
Specinl Mnnter cnncluded that 
53IO(bXl) won conatitulionnl and 
recommended entering judgment for 
(he defendant. South Cnrolinn nnd 
the N O A  filed exceptions to various 
fnctunl findings of the SpociRl Mns­
ter and to the Master's legnl conclu­
sions concerning Iheir constitutional 

challenges.

II

[lb) W p  nddreas the claim that 
S.llOlblll) violates the Tenth

S. Srrtiim  .110 nlsn pmv.itr* vnri.nl* *|s-risl .mufd by private ttirpnrallpfis and frdvml and
rire p lin iu  l.t ll ir  r*m*lr>ilK.n m pi.reinrnla slnle snvemmentn. but Ih.we -icrp linnr srv
and ifireillives prnvsM  ,|n,lev niil»Cf-h>inn mi „..i rrlevnnt here 
n.t.l lln l.tr Initxlnrl,. |mbli.lv  ..H r.id l»..i,|e
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Amendment first* South Carolina 
nnd (he NCiA contend, nnd thn Mss- 
ter found, th*t 5310 effectivoly re­
quire* Stains lo issue bonds in regis­
tered form, noting that if Stale* is- 
sued hond* in unregistered form, 
competition from other nonexempt 
bonds would force States to increase 
the interest paid on state bond* by 
28-35%, *nd that even though nl- 
mnst all state bonds were issued in 
bearer form before 5310 became ef­
fective, since then no Stnte has is­
sued a bearer hond. Report of Spe­
cinl Master pp 2, 23-24. South Caro­
lina nnd the N U A  thus nrgup thnl, 
for purposes of Tenth Amendment 
analysis, we musl trent 5310 ns if it 
simply banned bearer bonds alto­
gether without giving Stnte* the op­
tion to issue nonexempl benrer 
bonds. The Secretnry does nol dis­
pute the finding that 5-310 effec­
tively requires registration, see Brief 
for Defendant p 10 (urging the Court 
to adopt nil the Metier's findings!, 
preferring lo nrgu. ‘.hat 5313 sur­
vives Tenth Amendment scrutiny be­
cause n blanket prohibition by Con­
gress nn the issuance of benrer 
bonds can npply lo Stntes without 
violating the Tenlh Amendment For 
the purpose* of Tenlh Amendment 
snnlvsis, then, we treat 5-310 ns if it 
directly regulated Stntes by prohibit'

4. We u«r "die Tenlh Amer.rlmrnl" lo rn  
mmpsMe nnv implied m iulitulionel limitation 
on t'nngre**' siilhnrily lo regulate alale activ- 
llir*. whether gumnilnt ,„e  Tenlh Amend 
mi ll  lleelf or In ptinriplee nt federnliem ile 
rived generally from the I'on-tillllinn

». (liven our holding infrn. al ----. SO I. Kd
Vd -  . Ilial a federal laa on lhe inlereal
paid on atale Imnde d.iea nnl violate Ihr mler 
cnvernnienlnl la* immunity divlrlne, one 
r-inhl nigue that nny tae riem pllng alale 
Imnrl inlereal frum lhe 1st apptiralile In inlet* 
eal un nlher Ivmda ia. In effevi. a atihaldv. and 
lhat I ’niigiraa' derininn In rtdvtirfjre wryly regie 
lereil elale houdr murl he )udged under eur

Ing mitrighl the issuance of bearer 
liondn'

A

|5»J The Tenth Amendment limits 
on Congress' authority to regulate 
stnte activities are set out in Unrein 
v Snn Anlonio Metropolitan Trnnsil 
Authnritv, -tfi‘) U S  fi2R, 8.1 t, Ed 2d 
1016, H I S  S Ct I IX 1 S  U985I. Unrein 
holds Ihnl the limits nre ntructiirnl, 
nol substnntive— in, that Staten 
must find their ( filtertion from con­
gressional regulation through the 
nntiiii.nl political process, not 
through juilii-inlly defined sphere* of 
uniegulnhle stale activity, id, nl 
637-664, S3 I, Ed 2d 1016, 105 S Cl 
1005. South Carolina contends thnt 
the polilirnl process foiled here be­
muse CmtgresH lind no concrete evi­
dence qunntifying the lag evasion 
nllributnhle lo unregistered stale 
bonds nnd relied instead nn onecdo- 
tnl evidence that Inxpnyer* hnve 
concealed tnxnble income using 
benrer honiln It nlsn nrgues thnt 
Congress chnse nn ineffective remedy 
by requiring registration because 
most hnnd snles nre hnndled by bro­
kers who must file information re­
ports regardless of the form of the 
bond and bemuse beneficial owner-

.^ p end in g  C fn iiv *  r M n  S e e  g e n e r a l ly  South
h n k n tn  v IV.Ie. 4R.7 U S ---.---. R7 I. K>l 2d
17 1 . i n ?  S  f t  * 7 9 .1  m in t in g  l lm l  n
p e rc e iv e d  T e n t h  A m e n d m e n t  l im i t a t io n  nn 
m n R re M im tn l r e g u ln t i ' in  n f M n le  n l^n im  Hid 
n n l m n n tm i r g t i t lv  Im * it  l h e  r a n g e  n f  r o n d r  
l ia n a  le g i t im i ! * !  • p ln re d  o n  f r d r r n l  R frt id f l.'1 
I»ul I h n l o l  •sntn* p o in t  I h r  f in n n c in l in d u c e ­
m e n t  o f f e r e d  h y  ( a n g r e * *  m ig h t  l» r *n r o e r  
c i» e "  a r  In* • tn c n n « l| lu l in i in l i  T f t r  p n rtie n  
h n v e  n n l h n v r r v r r .  rhu***n In  n l t a r h  n r  d e fe n d  
(  .l) lfc h >  I  • 1 'iia rr l m i  n  S p p iit lm B  ( ' I m i v  th e o ry , 
a n d  »'» d e c l in e  In  n d th * * *  I h r  iin li t< g n t rd  
Im ij m  n f  sA»ir»hrr S p e p d m R  C ln ilM * n tudv» i*
■ p p t |e n  nr *  Im l i ln  in i |N tr | w o u ld  l* r  in  th in  
r * * r
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ship of registered bomlh ni-ed nol 
necessarily be recorded

11c, Bb] Although Unrein left u|H-n 
the possibility that suine t-xlrnordi- 
nary defects in the nntionnl polilirnl 
process might render cnngrpssioniil 
regulation of stnte nctivilies jnvnlid 
under the Tenth Ami-ndinont. the 
Court in Unrein lind no occasion to 
identify or define the defect* Hint 
might lend to such invalidation See 
id , nt 556. 83 1, Ed 2d 1010. 1115 S Ct 
1005 Nor do we attempt nnv defini­
tive nrticiilntinn hero It suffice* In 
observe that South Cnrolinn hns not 
oven nllegcd Ihnl it w i i s  deprived of 
uny right to participate in llu- no­
tional political process or that it was 
singled out in n wn.v thnt left it 
politically isolated nnd powerless. Cf. 
United States v Carnleni- Product* 
Co , 304 U S  144, 152, n 4. H2 I, Ed 2d 
12.34, 58 S Cl 77H t Ift.lHl Uni her. 
South Cnrolinn argue* llml the polit- 
icnl process failed here liecnuse 
9 3I0(bM 11 wnB "imposed by Iho vole 
of an uninformed Congress relying 
upon incomplete information." Brief 
for Plaintiff III!* But nothing in 
Unrein or the Tenth Ainrmlmrnl 
authorize* court* to second guess the 
RUlislnntivc basis for congrrsninnnl 
legislation. Cf. Minnesota v ('Inver 
l-euf Creamery Co., 44b U S  45fi, 4fi4. 
fifi I. Kd 2d 659. 101 S Cl 715 U 9 8 H  
Where, ns here, the nntinnnl |*iliti- 
cal process did nnt operate in a de­
fective mnnner. the Tenth A mend­
ment is not implicnleil.

B

(Id] The N U A  nrgues llinl 5-310 is

n . S o u t h  C n rn l in n  n t« o  Of***! n 
e u r p i t i i n n  t o  t h o  Mn*»n •  t i r u l in u *  M in t (t in  
r e g i o lm t i o n  r e n m r t 'i r t e n i  im |» r - t* d  l i t t («• f in 'iu -  
r i (* l  o r  n r t in io i « l r n f i ‘ i* h u r t  t e n  im i S ln l e n  n m l 
h m l l i t t l e  r l l i T l  i i h  S t a l e *  u h i l i t \  l»* m in e  
i i t f i i ln l  T l ) i “ n* e o f e p in m * ,  m o l  l lu *  N f ! A ’*  i >i

invalid because it commandeer* the 
slnle legislative nnd oilminislrntivr 
procen* hy coercing Stales into en­
acting legislation authorizing bond 
registration nnd into administering 
Hie registration scheme. They cite 
F E R C  v Mississippi. 45fi U S  742. 72 
I, Kd 2d 532, 102 S Ct 2126 (I9H2I, 
whirh leR open the possibility Hint 
the Tenth Amendment might set 
some limit* on Congress' power to 
compel Stnte* to regulnle on behalf 
Of federnl inters*!*, id , at 76I-7B4, 
72 I, Ed 2d 532, 102 S Cl 2128. The 
extent to which the Tenth A m e n d­
ment claim loR open in FEI1C sur­
vive* Unrein or pose* conntilutionnl 
liinitnlinns independent of Ihiwe dis­
cussed in Garcia In far from clear. 
W e  need not, however, address Hint 
issue because we find the claim dis­
cussed in FERC inapplicable to 
5310.

The federal ntatule nt Issue in 
F E R C  required state utility commis­
sions to do the following: (It ndjudi- 
cnle nnd enforce federnl stnndnrds, 
(21 either consider adopting certain 
federnl standnrds or cense regulnting 
public utilities, nnd 131 follow certain 
procedure* The Court in F E R C  first 
distinguished Nntionnl Lengue or 
Cities v Usery, 42(1 U S  833, 49 I. Ed 
2d 245, 96 S Ct 24fi5 (19761, noting 
Hint the ctatutr in Nnlinnnl longue 
of (Titles pt ,-sented questions con­
cerning "the extent to which stnte 
sovereignty shields the Stales from 
generally applicable federal regula­
tions," whpreas the statute in F E R C  
"nl’ompt* to use slnle regulntory 
machinery to advance federnl goala.”

crp tin n  to the  M aster'* fa ilu re  to find an 
In lereal ra le  difierential lielw een regirlered  
nrnl henrer hond*. ruin# no ienue concerning  
lh e  t'pm niinn nr lh e  nnlinnnl |*d i|jrn l ptnrnm, 
nnd we nred nnt ndilrenn lliem  hern
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FBIIC, 4W! OS, Hi 7511, 72 I, Bd ?H 
M2. IH2 8 Ct 212(1 ’Ifir Court In 
FKIIC then concluded llml, whatever 
m m  didinnsl limitations mli(ht r* 
ml in. Ihr finlprnl power •<> riim|i*l 
slnlr regulatory nrlivily, Congress 
hml Ihp power In require llml stole 
niljiiilicnlivp Indie* nilj.nllrnln foil 
rnil Issues mnl In rin|tiirr Ihnl Slnles 
regulating in n prr rmplililp fluid 
riumiilpr suggested finlprnl slniidrirds 
nnd follow frijernllv nmnilnlpil proce­
dures Id., nl 7MI-7B7. 72 I. Kd 2d 
M2. 1112 SCI 2l2(i.

[U. #) Rpcnunp, hv h.vpnlhonln.
5-1111 effectively prohibits issuing un­
registered Isolds, It presents Iho vpry 
niliinlinn F R K C  distinguished from n 
ninitnnndporinK of slide regulatory 
nmrhinery lhe extent lo wliirh IIip 
Tonlh Amendment "shields tho 
Slnlrs from (tPiirrnllv nppliruhlo foil 
rrnl regulations." 45B IIS, nt 7fif». 72 
I  Kd 2d M2. 102 8 Ct 2120 Sort inn 
.1)0 regulates slnlo nrlivilips; il doon 
not. ns did tho stntulp in FKRC. seek 
lo conlrnl or inllupiicp IIip mnnner 
in whirli Stnlon regulate privnlo pnr- 
liim Tlio N U A  nonolholosn ronlonds 
Ihnl SHIIl hns cmnmnndoorml Iho 
slnlo legislntive nnd ndiniristrntivp 
prnross I menu no mnny slnh Irgisln 
luros hml to nnipnd n snlmlnnlinl 
niimlmr of slnUltos in order lo issno 
hoods in registered form nnd Im 
rmiso slnle olficinls lind to dnvnte 
solislnnlinl pfTort lo determine how 
best lo implement n registered bond 
system. Such "commnndeerlng" in, 
however, nn inevilRhlo consequence 
of regulnting n stole activity. Any 
M e m l  regulation dcmnnds cnmpli- 
nin e Thnl n Stole wishing lo engnge

7. Sep generally llesring* nn 3 I ATI) before 
lltr Sillrmntmlllrp nn Ijrlwr of lire Sonstp 
t'nmlnrllee nn l-shnr and llrlman Rrasurraa, 
SIOli I'.mg. |al Sees lIHHOi, The Imparl ol Ihr 
Supreme Cmnt'a linrrls ller la Ion PpnnHtstra

IW4

In certniii nrlivily niusl Islrp nrtmln 
istrntlve nnd sornelimes legislative 
nclinn lo comply wilh federnl stiin 
thirds regulnlliig Ihnl nrlivily is n 
coiiifiirinptiice thnl presenls no con 
sliliiliininl defecl After Unrein, for 
esnmple. nevernl Slnles nnd ninnirl- 
pnlilips hml lo lulte ndininlslrnfivp 
mid legislntive nclinn lo nllrr Un­
employment prnctirea or mine lhe 
funds necesenry lo comply wilh Ihp 
wnge nnd overtime provisions of llie 
Federnl Imlmr Stnndnrds A d ' In 
deed, even llie prpUnrcin line of 
Tenlh Ainendmenl roses rpcogmrcsl 
Ihnl Congress could cnnslilulionnlly 
impose ledernl requirements oil 
Slnles Ihnl Slnles could meol only 
hv nmenrling Iheir ntnliife*. See 
FKIK' v Wyoming, 400 US  221!, 2B.1- 
2fi4, nml it 2. 75 I. Fd 2d IH, IHI S Cl 
IH54 1IUHHI lllurger, C  J„ dissenlmgi 
(riling nlole ntniules from over linlf 
the Slnles thnl di.l nnl comply wilh 
the ledernl slnlille upheld hy llie 
Court 1 Under (lie NfiA'n theory, 
moreover, nny Slide could immunize 
iln nrtiviiies from federnl regulntimi 
hv simplv nidifying lhe mnnnrr in 
which il engnges in llmse nrlivilies 
Id olinrt. the NUA's Iheory nf "rum 
mnndeering" would nnl only render 
Unrein n nullity, hid would ventrirl 
rnngressionnl regulnlion of slnle nr 
tivilies even more ligldly tlinn il 
won restricted under llie now over­
ruled Nntinnnl l,engup of ('dies line 
ol coses W e  noil the theory fore­
closed by precedent, nnd uphold (lie 
ennstifidmunlilv nf 5 lid under the 
Tenlh Amemlmeul

III

[?b) Smith (.'nrolinii conlendn thnt

and Tbeir Polilirnl Rnhdiviainna llesring be- 
(me die Sura-nmmlllee on K rn n n m lr  liioila 
sort lolrrgnt-nrmoenlnt Policy of the .loiol 
Kronomii Cnmmillee (Vmgreaa or Ibo lloili-rl 
Slnles, (Sllli Cong, lal Seas I PHCtl

S UUTII 1 AIIUI.INA v IIAKKIl
'I ' I I .  Pal M  V U

even II n slnlille l-unomg slnle 
lienree IiiiiiiIh rnliirty would Is- mil- 
sldiitiminl, 5 .IIH iiui'orisldiiliminlly 
viololen lhe doctrine ol mleigoveiii 
meldnl Ins immunity liecnuse d  101
|Hises II Ins on llie Inleresl eur I on
11 slnle Irnnd W e  nuiee wilh South 
Cnrolinn llml 5 •'•HI ■" mconsisfeid 
with Pollock v Fiirmers' Inniii A 
'final Co. ir>7 US  52*1, :IU I. lal 75<l, 
Ifi S Cl (>7:i 11Htlfs 1. which held llml 
nnv inleresl eiimeil on o slide IhiiiiI 
wns immune from federal Ingiilom

| 7J T lo ' S e c re lm y  001I l l i e  M uster, 
how ever, suggest l lu d  we shou ld  ii|e 
ho ld  th e  conH ld id im iiddv o l 5 did 
w illio u l e x p lic it ly  o v e r r il l iu g  I 'o l lo rk  
b rrn lis e  5 .IIH  ilm 's m il lilio lis li Hie 
log  egen ip tiim  fo r e lid e  Ism il in te r- 
iml e n t ire ly  h id r i l l  her I uses l lie  
in le re s l o il s lid e  bonds on ly  d l lie  
Imnils n re  no l issued 111 th e  lo t in 
Congress requ ire s  In  m il view , how ­
ev e r, Ih is  suggestion iu ip llrd lv  r i's ls  
on  n r n l l i e r  m isch ievous priqMrtitmn 
o l Inw II , lo r  exnm p le . Cong ress im 
(siseil n In *  l lm l npp lie il exc lu s ive ly  
in  S ou th  C n ro lin n  nnd levied l l i e  lux 
d ire c t ly  on  l l i e  S ou th  C n ro lin n  t re a ­
su ry , we w ou ld  he ob lig ated  In a d ju ­
d ica te th e  const il u l iu n n lilv  o f  l lm l 
Inx even IT C ongress a llow ed  S indh  
C n rn linn  lo  escape lh e  la x  by re- 
s t iu c lu r in g  its  s lid e  governm en t i l l  a 
way C ongress found m ore  In  its lik  
ing T h e  -United S lid e s  rn unot con ­
ve rt nn u n co n s lit id iom il Inx in to  11 
enn stitid innn l one v im (ilv  hy o in k ing
S The Raffalsrv ntan lea llml lie ' I - -a -1 

nm leni'li lhe laa intnnmllv iaaiie ,«,, llie 
gniilllil lhal. tas-nuae IlM aOtli- I -"" I - Itaaa 
la-an laauml is regialetisl hum aim|, 5 nil 
lax-nmr alferKve. no It - la-1 n I lus nn alula 
hl-a,af Ivind inleieal Inla M a r  mini,Ilv Imsn 
un pi mil We I » tin renatm, h-mevt-i tally 
Sttllh Ce ml Min vmmnl Inmu u he ml ill I, I 
tenge In ;:llll nidn-i lliim na mi neelieil 
chnllenge
P tnninin inrlirri lly HitIleit Imln n rnntrsrl

the In* coedllionsl 'hetlisr Cain 
grens could hnve mi|»— <1 thp condl- 
tinn hy dicecl regulntion is Irrel*- 
v i i i i I ;  Congress cannot Pinptny un- 
cnnstltldionnl menus to rrnch n coil' 
Mldufionnl end Under Pollock, n tin 
on the inlarest incomn derivpil from 
nny slnle bond wns cuuaiilpreil ■ 
ilirecl Inx on lhe Slnle nnd thus 
iinionstiluliunnl Ifi7 IIH, id fiRftfiHO. 
.Ill I, Fa) 75!!. If. S ('I f.7,1 If Ihis 
constitutional rule slill applies, Con­
gress cnnnnl th rented In Inx lhe 
inleresl on slide Imnils Hint do not 
conform lo rongrenslimnl dirlntes 
W e  Ihus decline In follow n sugges­
tion thnl would force us lo rmhrnce 
impliedly o proposition of Inw fnr 
more controversial thnn the current 
vuhdity of Pollock's hnn on taxing 
slnle bond interest, nrnl proceed lo 
Hililrens whether Pollock should lie 
explicitly overruled *

Under the inlergovprnmentnl tnx 
immunily jurisprudence prevniling 
id llie time, Pollock did not repre­
sent n unique immunity limited In 
income derived from slnle Imnils 
Hid her. Pollock merely represented 
on? npplicntion of lhe more genernl 
rule llml neither the Teilernl nor the 
nlnle governments could Inx income 
nn individunl directly derived from 
nny ccnlrncl with nnolher govern­
ment.* Nol only wnn il unronslilu- 
I ionnl for the Federnl Government 
In Inx n bondnwnnr on lhe inleresl 
p|ip received on nny slnle bond, hut

aallh lhe governmen! ana I realr-l diflerendy 
See. e g ,  Wiltculn a llunn, 2S2 I'S  210. 227-
2.TO. 70 I, Kd IIM, 61 S  I'I 120. -'I A l.ll 1200 
MO.III iconatilulmnal In la i  lapitnl gam nn 
ante nf aisle Imnit lavauae Stale not a pnrtv to 
the aale m nlrarli. aee alao drainer v le a e l  
lyn. 20H C*1 .HM. 00 I. fd  070. 42 S  Cl .124 
' 1*1221 Imni.-itutmnal In tna Iranafi-r o( ealale 
even Ihoug i aisle lain'la aie inrlurlad in He 
Irrmmlng llie  value nf lhe ealnlel

005



IIH HIIPIIKMK COUIIT KKl'Olti'K 99 I. M  2.1

It was alao unconstitutional In I m  • 
•Idle employs* on tho Inrnin* rnrnH 
from til* 'mplnynionl umtinct, Col- 
Isclor v Day, II Wall Mil, 20 I. K*l 
122 t|H7l), lo tnx a Ifww on ir :omt» 
ilvrivisl from lamia Icnso-I from n 
Slalo, flnrm*t v I'oronailo Oil, 2MB 
I IS .I'll, 7fl I. Kil HIR, B2 S I'I M U  
l|!I.T2l, or lo ini|Kwr n anlo* (aa on 
ptis-rcla a vrnrlor ilsrlvisl from soil 
ing a product lo a alali* ngnncy, 
Imlian Mnlocycl* t'o v (Initial 
Sintra. 2H.I IIS R7I), 7B I, K.I 1277. Rl 
S Ct BUI I IMI I Incomn .Irrivisl from 
tlio aioin* kouli* ol rnntracla willi tin* 
fi'ili'rnl liiivoriimoiit worn likewise 
immune from titanium hv tlm Slnlen 
See Wenton v City Counril of 
Clmrlentim, 2 Pel *140, 7 I. Kd 4H|
IIH2IU thxloml (Kind inlereal illumine 
from nlnle tnantiiml, Dolihina v Com- 
moinionera of Krin Coiinly, IB Pet 
4,’iri, III I, Kd 11122 t IH42I Ifetlernl 
ein|ilnyet» immune frnm alnlo tnx on 
anlnrvi. (iillt-apic v Oklnhuimt, 2R7 us riii, bo i, i>i nan, <12 s  ci m
110221 linrnme derived from feilernl 
lens* immune from atnle tor', Pnn- 
liiiniile Dil Co. v Knox, 277 U S  2IH. 
72 I, Kd HB7, <H S Cl 4BI, Rfi A I. Ft 
fiK-'l i|* I2B I ivenrior iliimui e from 
anlea Ina oil vendor'a pioceeda from 
anle lo the United Stolen! Cnaen 
concerning lhe Inx immunily of in­
come derived from atnte contrnrla 
(Veely cited principles ealnhlialied in 
fedeml Inx immunily cnaea, nnd vice 
vermi See, BR. Cornnndo Oil. altprn, 
nt :iUH, 7fi L Kd RIB. R2 S Ct 44H; 
Indinn Molncycle, xuprn, nt B7B*B79.
7R I, fd 1277, Rl S Cl 601; Pollock, 
ntiprn. nl RRB.19 L, Bd 7R9. IR S Cl 
B7,’l. Si*e generally Indinn Molncycle. 
suprn. nl R7B, 7R I, Fd 1277, Rl S  Cl 
BUI imummity nf Slnlen from federnl 
I i i x  ecpinl lo immunity of Federnl 
(invermnenl from nlnle Inxl; Metcnlf 

BOB

fk Kd<l» v Mitchell. 209 U S  Rlt. R2I 
#22, HI I, Fd IMt. til S Cl 172 <192(11, 
Collector v liny, xopra, nl 127, 20 I* 
Fd 122

(la, la |  Tills general rule waa 
baa.sl on the rational" lhal any lax 
on Income a pnrty received undei n 
contrail wilh (lie government wnn n 
lot on llie contract ami lima n Ina 
"on" llu* Kiivrrnmenl In-cause Il loir 
deneil the Rovernmenl'a |niwrr lo 
enier inln tin* rnnlracl The Court in 
I’nllia'k Inirrruveil iln rrnnniilnii di 
recllv Inrnl lhe deriainn in Wenton 
eaemptiiui ledernl Imnri Inleienl 
from slide tiianlion

' 'llie riirlit (o ina llie cnnlrnrl 
lo nov ealeot, when made, muni 
nperide ii|mmi the power lo borrow 
In'fure II in eaercined. lind hnve n 
sensible influence nn the contrai l 
The extent of tliix inlluence de 
|M’iulx it |K in  lhe will nf n dinlinct 
Rovernmenl To nny exlenl, how­
ever tnronaidernlde, it in a burthen 
on lhe o|>ernlifma of government 

, The toa on government slock 
in thought hv thin court lo lie u tnx 
nn Iho rnntrncl, n tnx on the fgnv- 
ermnetd'n| (Kiwer lo Imrrow money 

nml coneequenlly lo be repug- 
nnnt lo the ('(institution,’" Pol- 
lorl:. nuprn. id RMB, 29 I, Fd 759, 
IR  S Cl B7.1. quoting Wenton, ml 
prn, nl *107. tBH, 7 I, Id tHI

num. nlthnugh n tnx wnn collected 
from nn independent privnlo pnrty, 
the tnx wnn coimiilered In lie "oil" 
the government because the tnx hur­
den inigld lie pnnned on lo il through 
lhe contract. Thin rennnning wnn 
used lo deline llm Imnic scope nf both 
federal nml nlnle Inx immunities 
wilh ren|iert to nil types of govern-

S O U T H  i’A H O U N A  v IIAKRR
i. tu m  m

merd contracts ■* Son. eg . Cruoniido 
Oil, Bliprn, nl -1IXMIII. 7B I. I'd HIR, 
R2 S Cl I d  r'llere llie lenne 
wax nil Instrumentality ol llie Slide 

To Ina lhe Income ol llm lennee 
mixing llieieliom would nmoiiid In 
mi lm|KMdiun ii|sui llm lenm* iloelfi, 
I’niiiiniiille (III, nuprn. id 222, 72 l< 
lit HR7, *tH S Cl 451, Rfi Al.lt RK-1 I' ll 
In immnlerinl tlint llm seller nml not 
llm piirrlinnei in reipiired lo re|mrl 
nml mnke pnymeul to tlm Slide 
Side nod purchime constitute n 
Irnnanclimi hy which llie tux is men- 
mired mid on w h ic h  llie liiiiileu 
ren!s"l, (iillespie. nuprn, ill BUR RUB. fifi I. Kd a:m. 12 s  ct 171 1 "A inx
upon llm lenses In 11 Ina ti|mii tlm 
fsiwei lo mnke them iipioting
liiihnn Territory llluinionloig Oil 
Co v Oklnhomn, 240 U S  R22, R-'IU, B0
I. Kd 779, :" i  S Cl 4R.I UHIfim The 
cumnionnlily o f  llie ridiimnle under­
lying nil lliene ilnmimilien for guv-

10. (ah, 9b) Tlm wutrrr* of lit** #litl** nnd 
federal Immunilir* n»r. nf ii'iir*# ddlrtrnl 
III** *1nte immunity ni»#c** frnm lhe roiutllll 
linnnl «lrurlurr nnd n concern for pclM  ting 
Pin!** emeieignly uhrrrn# lln* f**<|**nd nnnni 
liily  nnwn fnmi tlm Si||urnini % *1mi#r The 
Itmniinilie* have ««f<mi difTrrod Hnnmvhlinl in 
their uitderlving polilirnl i|n*urv iim»I in Ih rlr  
Hoflniuil rnnlnun Mnny nf Ihi* Cnurt •» o|mii 
mn# Imvr r**| thnl I lit* C*iM«tillition
•lioidd inli-rpr* toil to ro ldrr 11 g n 'ilrr  tm  
itnrnonilv nn Ih r K*-drrnl tSmrrr.nmnt tlmn 
nn Slnlr* becnuae nil Ih r p*#tplr nl ih r  Slnlr*  
nrr irpr***ynlrd Irt Ih r  Frdrrn l fJoVrrniui'iil 
wherrm* nil Ih r people nf llm  Krd**rnl lo nrm *  
nmnl MR nnl irpri-mnlrd in indiviilnrd Slnlr# 
llrlvrnriK  v C rrhard l. .’KM U S  4«r. U f  92 I. 
N  HZ*, nn s  Ct ilftlMt. MrCtillnch v 
Mtityland. 4 Wtmnl .'ttfi. i;if» .|;ifi. <f |. Kd r.7l1 
t|H|9i, New York v United Slnlr# ,T.’f* U S  
r.72. r*77. nnd n 1. 'Hi I. Kd .1W. W X i l  III) 
il'linnD pin inn nf Frankfurter. .1 • In furl. llm 
frdrrnl In* immunily Inm nlwnv* h**ni grenler 
(linn (hr Slnlr*' immunity Tlm Krdornt l»uv. 
rrnm rnl. for Pinm plr. po#n*-#*.«‘# tlm |nwrr In 
rnnrl rtntutr# immuiuriiiK lln*#r tvilli whom 
it dnil# from #tnlr Inaitfimi I'ir ii d iniriffn 
vrrniimnlnl In* inim nm h il**-trine woiih) nnl 
nl|mi*yi#r rnnfrr nn immiMiilk Sre. t r ,

rriimenl ronlrncu liiKhlijcl»le<l 
liy Indinn Motorydr. nuprn In fhnt 
inw*, the Oiurt revlrwril thf then 
current «totu« of inlerKovernmentnl 
tnx immunity doctrine, olMervin# 
Hint n tnx on interest earned on it 
elute or federnl bond wn* uncoiiNtitu* 
tionnl l>ecniifte It would burden lhe 
exerciwr of the government'* powrr 
lo t>orrow money nnd Ihnl n Inx on 
lhe wnlnry of nlnle or Federnl CJov* 
einrnenl employee wnx unconRtllu* 
liomil l>ecauNe it would burden (he 
Kovernmenl’x power lo obtain llie 
employee’ll norvlccH Id , at 57<» fi78, 
7fi I, Bd 1277, Rl xS Ci 001 II Ihen 
concluded Ihnl under lhe xmne prin­
ciple n wd?« Inx impowod on i i  ven­
dor for n nnle lo a nlnle Agency w#m 
unconnlitutionnl becnuNe it would 
burden the nnle trnnnncliori Id . nt 
r.7<). 75 L Bd 1277.51 SCtOOI.

[10a] Hie rntionnle underlying

CrMvrM v Nrw York r *  r r l O 'K rrfr. ?1Xl US  
4WI. 47H. Hsl I. Kil 9Z7. C‘* S I I MW. IW  AI.H  
14Ml I19.T.II 11m Sln lrs lurk nny tuch po»rr 
AI#o. nllhoUKh • H«* Frdrrn l (Invrrnm rnl I im  
nlwnyn rnjoy^d hlanfcrt immunily from «nv 
nlnlr In* ctmpidrru lo Im "on” llm Ruvvrn 
nmnt undrr lhe prrvnilinx nmlhrwlolfxiv. the 
Slnlr# hnve nrvn  rnjiiyrd Immunily Irom nil 
fmlrrnl tn*m ron*i*lrr#*l lo h** "nn” n Sln lr
S**r infrn. n l  . W  K Kd 2*1 — . *nd n IH
Tu nomr. (Jnrrin v Snn Anlonio Mr(rnp*diUn 
Tronnil Authority. 4M  U S  W .  «.l I. Kd 71 
m ifi. Itsa S C l IWfi • |9H5l. Iimv NUgxral fur 
Ihnr liniilalion* on plnl«* In i immunily We 
n m l nol. howrvrr, d*u-idr h rrr Ih r r t lr n l In 
»#hirh Ih r acopr of llm (rderrl nml nlnle im- 
munillen differ or Ih# e*lent. if nny. In *h lrh  
Slnlen nre ru rrm lly  immune from direct non 
di#crirninnlory frdernl Inmtlon II h  enouyh 
for nur purpoer* Ihnl federnl nnd iln le  In* 
iinmunitY ennm Imvr ntwnvn nhnrwl (he iden- 
lir methodology for delermininx w hrlhrr n 
In* in ”on" a gnverninen'. nnd Ihnl lid# Iden­
tity hni pendMed even though llm methodol­
ogy for both frdrrnl nnd atnle immunitien h u  
rhnnged m  intergovernmental In* immunily 
doclrinr ahiflrd into Ih r modern era See 
Crnve*. auprn. c*l 4Pr», 93 I, Kd 927. A9 S IT  
MW. 120 A I.R  I4M
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Pollock nnd thf gtntr«l Immunity 
fnr government rontrnrl Income linn 
been thornupfily repndinteti hy mod­
ern interguvernmeritnl immunily rn- 
wlnw In Grnve* v New York ex rrl 
(I'Kerfe. Of Mi U S  466. 88 I. Ed 027. 
59 S If 505. 120 AMI Ml Mi l|9.19l. 
lhe (Vmrt nnnnunred. "The theory 

thnt n Inx on inrnme in fagnllv 
or ernnmnically n Inx on iln nmirre, 
in no longer trouble " Id. nt 480. 83 
I. Erl 027. 50 S ('I 505. 120 A M I  
1450 The Court explninod,

"So much of the hurden of n 
non-dincriminntory genernl Inx 
upon llir income* of employee* nf 
n government, ntute or nntionnl. n* 
mny bo pnnned on eronomicnlly lo 
Ihnl government, through the ef 
fert of the tnx on the price level of 
Inlwr or mnlerinln, in hut lhe nnr 
mnl inrident of lhe orgnuirution 
within tlir Mime territory ol I wo 
government*, ench pn**e*ning fhe 
Inxing power The hurden. no fnr 
nx il rnn lie xnid to e.xiet or lo 
nireri lhe government in nny indi­
rect or iuridenlnl wity, in one 
which lhe Conntitution pri'xuji- 
l>one« . Id. nt 487. M:| L Kd 
!*27, 59 S Ct 595, 120 A M I  1455

See nlno Jnmefl v Drnvo Conlrncling 
Co. -102 US 1.14, 100. 82 L Kd 155,
58 SCI 208. I M  A L R  818 119.171 Hh* 
fncl Ihnl n Inx on n government 
ronlrnrtnr "mny increnne the con! lo 
the Government . . . wnuld nol in- 
vnlidnte the tnx"!; Ilelvering v C»er- 
hanlt. .104 U S  405. 424. 82 L Ed 
1427. 58 S Ct 969 (19.18) The thor- 
nughnefw with whirh the Court 
nhnmloned lhe bunle. theory wnn 
demonstrated monl emphnticnlly 
when the Court upheld n nlnle nnlen 
Inx imjKtflod on n government con- 
trnctor even (hough the finnncinl 
hurden of lhe Inx wnn entirely

pnnned on. through o root plun con- 
irncl, lo lhe federal Government 
Alnhnmo v Kitig A  llno/er, .114 U S  I, 
80 |. Kd .1. 02 S Cl 41. 140 A L R  IJ|5 
11941) The Court ntnted

"The Government, rightly we 
think, dmriiimn any contention 
Ihnl (he CnttMlMillion, unnided hv 
Congrennioitnl legixlnlion, prohibit* 
i i  Inx exm ieil from (he contractor* 
merely ImriiiiNo il in pnnned mi 
ornnoinlcnR", hy the fermn nf the 
rontrnrl or ntherwine, nn pnrt of 
lhe conn)ruction font to the Gov­
ernment So fnr nn Mich n nnn-din- 
rriminnlory ntute Inx u|>nn (he 
roulrnctor enter* into lhe cowl of 
lhe niuterinln to lhe fiovernmetil, 
llinl in hid n normnl incident of 
the orgnnirntioii willdo (h e  nnme 
tomboy of lwo independent tim­
ing noverejgntien The iinaortod 
rigid nf lhe one lo Ik* free of tuxn- 
tion hy llie other doen not epcll 
immunity Irom pnying the ndded 
com!*, oMiiluilnhle lo lhe Inxntion 
of I how* who (urnifdt aupplio* to 
the Governmenl nml who hnve 
lieen gionied no fnx immunity So 
fnr iim n  diltercnt view lino pro- 
vniled. we think it no longer lenn- 
hie " Id . id 8 9. Hfi L Ed .1. 62 S Ct 
48. 14*) A L R  615 frilntionn omit­
ted!

King A  Roorrr thn* completely fore- 
cIom m ! nny clnim thnl thp nondi*- 
rriminiiturv impo*ition of ensfa on 
private entitle* Hint pit** them on In  
Stntea or the I'edend Government 
miennntitutinnnlly burden* stnte or 
federnl functions. Subsequent rose* 
hnve consistently renllirmed the 
principle Hint n nou-discriminntory 
tnx collechxl from privnte parties 
conlrncling with ntmlher govern 
menl is constiliilionn) even (hough 
pnrl or nil of the finnncinl burden 
falls on the other government See
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Wnshinglon v (failed Slides. 4611 US 
5.16, 540, 75 I. Kd 2d 264. Ml-’l S Cl 
1844 H9H.1i; United Stntes v New 
Mexico. 455 l/S 720. 784. 71 L Kd 2d 
580. 102 S Cl 1878 09821. United 
Stntes v County ol Eremin. 42c* US 
452. 460-462. und n 9. 50 |. M  2d 
688, 97 S Cl ««M* 119771; Uniled 
Slnles v City of Oetrnil, 955 CIS 466. 
469. 2 L Ed 2d 424. 78 S Cl 474 
09581

(11«| With lhe rntiomde for con 
ferring u  I j i x  immunily on parlies 
dealing with nrtrtlier government re- 
jecled, (he government ennlrncl im 
munilir* recognized under prmr dor 
Irine were, one hy one. eliminated 
Overruling Rurnel v ('omnndn Oil, 
285 U S  .19.1. 76 L VA 8 15, 52 S Cl 
448 09.12), nnd Gillespie v Okln- 
homn. 257 O S  501. 66 I. Ed .188. 42 S 
Cl 171 09221, lhe Court upheld the 
cenRtitnlionnlity of n federal Inx on 
lief income n rnrpornlion derived 
from n stnle lenae in Ilelvering v 
Mountnin P •niucer* Corp., 808 US 
.176. 82 L Bd 907. 58 S Cl 628 11988) 
See nlso Oklahoma Tax Cumm'ii v 
Texns Co . 886 US  842. 9.1 L Kd 721. 
69 S (9 561 09491 (upholding consti- 
I ntionnlif y of federal lax on grn*.* 
income derived from stale lease).

11. Prior le  thnl thn Court I i ih I ulicudy 
ruiifinrd Collector v Dnv I I  Wnll l|:t  '.si | 
S I  122 i|B7l*. to it* fnrta in llr-lvi-toii: v 
Uarhardl. .104 U S  «»«. H2 t. KH 1427. f-* S  Cl 
•W.'i i|tl*Wi, whirl* upheld ihn rni)«litiiliuu.i|ift 
nl n frilr-nil In t  nil the anl'iru* nf *lntr nni 
plover* involved m nlnle CHii«triirtiiui prut 
Cft*

12. [1 1 b ]  .South Cn rn linn  nml llu* l lm o n  
m »nl Kinm irp  (Mfirer* A««*n in t c i i  u» -iu ih u x  
cu ria *  iirg u r l lin l tlm Iryi'dulivi- hixlurv *•! llm  
S U iim n th  Am endm ent. w h irli u u lliu ro rx  I'mi- 
K»pxx to " rn llr t l  ln*»-x on incom e*. ln*o* whnl 
ever aou rrr derived. u ith m il np|*«»iI»«»iiineiii.4* 
in n n ilN in  nn in le iil In  tn v /n  m lu l|m  Cou*ti 
tilli<m th«- in *  in im o m lv  (mi xfuii- f«oid inter  
ext thnt exie lcd  in  I1»|.l We «lm-u:nx> llm

Ij»mr. thp (>)urt ex(ilicil 1 v ovrrrulnd 
(,'iillwtor v Day, II Wall IM, 2(1 I, 
I'll 122 (IR7U nn.l upliplil Ih n  connti 
I . . I  ii.nnlity nf n nondiarriminnlnry 
Rlnlc Inx nn I h r  imlnry nf n frdrrnl 
rmplovrr ClrnvM v N r w  York rx 
rrl O ’Krrfr, .W, D S  <«!, I, KH
m ,  r,n a  c t m ,  120 ai,r hcki
1 IMfll" And in (hr cnurar of uphnld- 
in« n nnlm tax on n roat phia (jnvrrn- 
mrnl rnnlrador, Ihr Court in Kin# 
A  Roozrr ovcrrulrd Panhandlr Oil 
Co. v Knox. 277 U S  2Ifl, 72 L Ed 
H57, 3 Ct 451. 50 A L R  flRfl (IU28I.
Srr nlno Jnmen, nuprn luphnldiiiR 
alnlr (nx on ((roaa incnmr indcin-n- 
drnl contractor rrtcivrd from Frd­
rrnl (invrrnmrntl Thr only prrmo- 
drrn tax immunity fnr pnrt ion In 
Kovrrnment contrncta that hna no fnr 
nvnidrd bring rxplirilly ovrrrulrd ia 
Ihr immunity fnr reciplrnta nf gov- 
rrnmrntnl bond intrrrrl " That thin 
Court hna yrt to >vrrrulr Pollock 
rxplicitly, howrvrr, in rxplninrd nnt 
bv nny distinction brtvrrn thr in- 
enrne derived from government 
IxiihIh nnd thr income uorivrd from 
oilier government contrnrta, hut by 
llir historical fad thnt Cungrcaa hna 
nl wnya exempted slnlr Imnd interest 
from tnxntion hy 'tntutr, lieginning 
with the very lirsl federnl incnm"

leffmlntive h'ltnry mprely xlinw* thnt the 
e.nr«|* "fron »hatrver eotirce derlvHl** «»f lhe  
Sixteenth Am*-nHm it wrre nul ntltrmativeljr 
ml ended In Atitlio..fe CunxreM In ten elnle 
leutd interett or lo have nny otlmr effect nn 
whirh incntncfl were euhject to redernl to**
I mn, end that the aole purjxwr nf the Six­
teenth Amendment wiu lo remove the appor­
tionment requirement fnr whichever incnmea 
were nlherwiao tninble 45 Cong lie- 224.V 
2246 «I8 IDI, id . at 2W 8 , w-r nlxo llruahatmr v 
Union Pacific R C n . 24«> US I. 17 IH. « » |. Kd 

ir , S  C l 2.16 »I»I6 » Indeed. 9  the S ix­
teenth Amendment had frnren into the Con- 
xiitutinn all the la* tmmuniltea that exiated 
in I'I 1.1. Ihen mnxl of mmlrrn Intergnvern- 
mental tax immunitv doctrine would he in- 
vnlid
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Inx xtAtule. Act of Oct. 3. 1913. ch 
IR, 4 11' Hi. 39 Slnl 169.

(10t>J In num. then, unrfpr current 
intergovernmental tnx immunity 
doctrine the Stnte* enn never tnx 
the United State* directly but enn 
Inr nny privnte pnrtir* with w hom it 
does business. even though the llnnn- 
cinl burden foil* on the United 
Slnten, nn long nn the tnx doe* not 
dincriminnte ngninsl the United 
State* or thone wilh w h o m  it denln 
See Wnshington, euprn, nt 640, 76 I. 
Ed 2d 2rt4. 103 S ft 1344; County of 
Frcano, nuprn. at 460463. 50 I. Ed 
26 693. 97 S Cl 699; Citv of Uelroit, 
nuprn, nt 473. 2 I, Ed 2d 424. 79 S Ct 
474, Oklnhnmo Tnx Conim’n, nuprn, 
nt 360 304. 93 I, Ed 721, 69 S Cl 661. 
A tnx is considered to lie directly on

I I ,  [10c] Alt M rrn l srtiritirs nre immune 
from direct alale Intniiun. ««■ Urnvee, .'kW 
U S nl <77. HI I. VA 027. 69 S <*| r.OR. I7U 
AI R I4i'ii, hut nl IpmI nomn Hint# arllvlllen 
Imvr nlwnt* lieen "tihjecl lo direct Irdernl 
tninimn I  nr n time. only llm Slntiw' govern 
rorn*nl. oh npprjnr<l In proprietary. nctivilir* 
enjn>r»l I m i immunily. p*e e g . Ilelver'mg v 
| W , *  -.hit u s  214. 227. 70 I. Fd 201. f»6 S M  
171 South Carolina v Unilrd  SlMm.
IW  US 417. 4*4 461. fin I Fd 201. 2ft S M  110 
i lW r»i. hiil Ihm distinction mm aubarqurnlly 
ntmud'iitrd n* untenable hv nil eight juniirea 
pad"'poling in New York v United Stale*. 
.120 U S  672. Oil |. VA 120. 00 S  Ul .110 l|94ftt 
See M nl R7UAHI. J181. 00 I Fd ,120. f K S H  
.110 (opinion of Frnnkfurifr. J , joined hy 
Rutledge. .1». id . nl RK0 00 I VA 120. 00 S ft  
.110 'Siotm. r  j . .  concurring. joined hy Reed. 
Murphy nnd flurtnn, .M I. id . nl 001. 90 |. Et! 
120. 00 S  Ci H Q  (Dougina, J .  duwenting, 
joined hv Slack. J  o Two juatirea lemoned 
Ihnl nnv nmulierriminntnnr Im  nn n S ln lr  
wn* mii«titiitinnnl, even if directly collected 
from ihr S ln lr Se* id . nt 6*26*4. 00 \. Ed 
120 00 S I'I 110 (Frankfurter, >f. joined hv 
Rutledge, J  • Emu nlhrr Juatice* drclitird lo 
held (hnl rvrrv  hnndi*ri immnlrry ln« frvlrd 
dlrrciiv on a S ln lr  would hr cnnatltnllnnnt 
hernuw there mnv hr nnndlerriminntnrv 
I Air* whirh when f/tid mi a Mate. wnuld 
nevetlhelr** impair Ih r emeivlgn ntalui nf 
Ihr SliOr ip iilr ri* miuh ni n hkr Im  impowxt

the Federnl Government only "when 
the levy Inlln on lhe United Stnle* 
itnelf, ni nn nn ngrncy nr inntrumen- 
Lnlity no chxiely cnnnected to the 
Government Ihnl the two cannot re 
alinlirally l>e viewed an nepnrnle en­
title*" New Mexico, nuprn, nl 735, 
71 I. Ed 2d 690. 102 S Ct 1373 The 
rule wilh renpect to Male lax i m m u­
nity in esnentinlly the name. nee. eg.. 
Craven, nuprn. nt 496, 93 I. Ed 927. 
69 S Ct 596. 12(1 AI.R 1466; Moun 
tain Prnducern Corp . nupra, at 39R. 
397. 92 I. Eil 907. 59 S Ct 623. er-epl 
thnt at least some nnndincriminnto y 
federnl tnxea enn be collected di­
rectly from the Stnte* even though n 
pnrnllel »lnlp tnx could nnt be col­
lected directly from the Federnl Gov­
ernment " See generally nuprn, nt 
 , n 10.!'« I. Fd 2 d  .

hv a S ln lr un pm prHr or nrtivilim of Ihr 
nnlionnl government Mayn v Unilrd Stair*. 
I IP  I IS  411 447 44H M7 |. Fd IHM. R l S I'I 
1117 147 A IR  7fl| Till* in nol hrrnunr llir  
Inr cun l«r regarded n* di*rrtminntnry ItUl 
K i.m *e  a A>itrrrurri government ia f/it* tax­
payer. nnd llir  In i, rvm  Ihmjgh nondiwnuu  
nnlnrv. inni l>r reyiirdrd n* infringing iln 
fjivrrrifti' v 176 US *l W»7 W  I. Fd 120. 00 
S  I ’I HO iSlunr, I ’ ,| , rnm-urrtng. joined hy 
Rrrd, Murphv nml Hurl/m, .1.1 i •rniphmi* 
ndtlrdi if!••• riled fliv.uMmn from Mavu 
*irr«*rd ihr ♦liffrrrnrr Itrlween tewing n In i 
on n government nnd nn Ihm r wilh whom Urn 
government denial. ■n* alw> Id . nl 6MM. 00 f. 
Kd 126. 00 S  C| .HO i"(h»l» when nnd hrennxr 
Ihr itibjrcl nl Inmlinu Ir S ln lr  prnprrly nr n 
Sln lr  nrlivilv mint w r conridfr whrlhrr ru ih  
n nondmrrintinnlory In i unduly inlrrfrrtw  
wilh (hr pmformnnrr ul Ih r Sm ir’r  function* 
ol Kovrrnmrul ’« Tlir four judirrn Ihrn con- 
dudr*! Ihn* Ihr In* nl iiru r w a a  con*liltilionnl 
m m  itiuuKi1 d urrlly  Irvird mi *ho S ln lr  I** 
rnuw* rmvgiurmg nn immunily wnufd "nccmn 
plirh n wiOtdrnwnl (turn (hr Iniing |vw rr nl 
llm imtiun a «uli|r<i ol IniAlmn of n imlurr 
whirh h*r h*rn IradilmnAlIv within ihnl 
power frnm ihr t«x{inning " Ihitf Wr n m l nol 
rnnrr/n ru*«rlviw l in r  howrvrr. wilh Ih r  
r i lro l in which. If nny Slnlr* nrr r iu irn llv  
immunr (imim dirrcl frxtnnl loinlinn S rr  au
pm. m --  o 10, I. Fd 2d •— F»u uur 
purpnrr*. thr uii|«ir!nnl principt* Nr»-» Ymfc
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[Jc. 12) W e  thus confirm Ihnl mill- 
xequent cnselnw hns overruled the 
holding in I’olloek thnt stale hond 
inlereat is immune from n nonriia- 
criminnlorv ferlerol lax W e  see no 
constitutional reason fnr treating 
person* who receive inlere*! on gov 
eminent hands differently I hnn par­
dons who receive income from othpr 
lypes nf contract* wilh the govern­
ment. nnd no tenable rationale lor 
dinlinguishing the cr.sta imposed on 
Slnlen hy n Inx nn atnte hood inter 
eat from the cost* imposed by a tnx 
on the income from nny other stale 
contract. W e  staled in Graves, "ns 
applied to lhe tnxiiliun of snlories of 
lhe employees ol one government, 
the purpose of the immumtv w h s  nol

rrninrmi i« Hint Ih r  im iic  w lid h c  m muiiiIia 
criminatory frdrrnl Imi ought iinmdlirtewn 
viidntr Alnlr Im  iinmundv «I»aw mil »»vru ullw* 
u n l r w A  Ih r  Frdrrnl f!«iv*‘rnnu*ul w i'b  In rid- 
Ircl Ih r In i dirrcllv front a S ln lr

14. Snulh Cnrolinn dintiugiiinhcr Ihr luarn 
by arguing lhal Ifir intrrrrl paid to n Siuir'r 
iKtndhrldrm i* m om  rmruljitl I, ihr nuutilr 
nnnrr nf n alnlr gnvrrnmrni I him Ihr rnhiiira 
paid lu rmployrr* Tina alnkra um n* i tinnlrr 
inluilivr m  fnrl Mnrr imporlnnllv. Ihr w n -  
finl/nnmnwrnlinl dialinrlitm il invnltr* ia pi- 
aclly Ihr Ivpr nf diilinrlnui wr rnnrlu. d wnn 
unwnrknblr in Unrein. 4fW !*S. ul M 2 647. HI
I. Kd ‘M 1016. lor, S ( I loor. frrjm ling rulm of 
nlnir immunily turning on whrlhn ii gmrrii 
inrulnl function i* "mArnlial," ' gnvrriunrn- 
tAl” vrraua Mprnp»irtnry. ’ "»imhli„nnF*. 
"unifpirlv govrrnmrntnl".' nrrmanrv”. m  "in
i r g o n

'" T t ir r r  Ii? nn l. nnd I h r r r  cnium i Itr. nnv 
unchanging l in r  of drm nrrn lm n Irrlwer'ii r *  
A*-n*ml nnd nun m nrnlm t g o vrrn n irn in ! lu n r  
I inn* M any gnvrrnm rn ln l fu n rlin n * of lodny 
lin v r  n l noinr l im r  in  Ih r  pa*l l***rn nun g o v  
r rn m m ln l T h r  grniu« of m u govri lu o rn l 
provide* Ihn l. w llh m  Ih r  A p h rjr  o| i» u * l il l l  
lio iin l nelion. Ih r  pnoplr nciu ig  nol Ih im ig h  
I h r  rourta hul Ihrough ih r ir  r t re lrd  frgi*ln  
l iv r  irp rra ru ln liv r*  h iiv r Ih r  i*,wm  to ili-irr 
n iiiir  n* rondilitm * rlrrm in l. wtoil w iv u i *  nod 
lu u rlio n * l l i r  p«ildir wollum  rn p p m * ' fd . nl 
646 M l |. F d  2d If l l l l .  tllfi S  I I rpm lpig

to confer benefit* on the employee* 
hy rely ving them from contributing 
thrir sht. > of the finnncinl support 
of the other government, whone ben­
efit* they enjoy, or to give nn advan­
tage to o government by enabling it 
to engage employee* «l salaries 
lower than those paid for like ser­
vices by other employer*, public or
privnte " 306 US. at 493. H3 L
Kd 927. 69 S  Ct 596, 120 AI.R 1466. 
Likewise, the owner* of stale bonds 
hnve no constitutional entitlement 
nol to pay taxes on income they 
earn from state bonds, ani "'ates 
have no constitutional entitlement 
to issue bonds paying lower inlerect 
rales than other issuer* "

n .rh m d t, .104 IIP. ,1 427, S2 I. F/t 1427. S* 9 
Ct !»r,n<niack. J , concurcingi 

Sim ilarly, .fuatir# O’CViimor would have ua 
judge th f ronatilutinnality nf ra rh  in* impos­
ing nn indirrct burden on atnte and local 
gnvprnmfnlfl hy determining whether the Im 
had "Aubalanlial" ndvrrwe flfecle on lhow«
gmeromenla Rfiat. at  -------. RH I. FaJ 2d
WfrRlR W« f a i l  lo  ace how  Ih ia  auiM lan - 
In d i ly  te a l dUlinguiahea la*«w nu  a la le  hond  
in le re a l frn m  la ic *  on  a la le  emplnyeew ' anta 
r ie a  M o re  im p o r ta n t ly , we diangree w ilh  .fua  
t ire  O 'C onno r'a  a p p a re n t aaaum phon  lh a l  i f  
Ih i*  Oillrt doea not u n d e rta k e  l l i e  open -ended  
nnd n d m in ia tra liv e ly  daunting in q u iry  re ­
q u ire d  by her le a l ,  we Irnve Slnle* nl lhe 
m e r ry  of a cm ig rem inn a l p m *e r lo d e e lm y
l|»em via exccamvr tniatinn I'»>a|, a l  -
-— . W  L Ed  2d 6IMJI7 The nondiacrimi- 
nation principle nl the heart of modern inter- 
governmental tnx Immunily cnaelnw does not 
frnve Slate* unpmlerle<f fmm e»re*aive fed­
eral inxnlion— il merely rerognirea that the 
ImxaI anfeguord again*! exrenaive tnmliun (and 
lhe moat judicially innnagenlde) ia the re­
quirement that the government Inx In a non- 
diacriminatory faahlon For where a govern- 
inrnl impose* n nondiacriminHlory Im . judgea 
rnn lerni the lax "exrpeAive" onlv hy aecond- 
gneaeing lhe eilenl In whhdi lhe taxing gov- 
eminent and il«* people hnve laxed Ihem- 
erhew. and lhe threat of dealroylng another 
government ran he realircrt only ir lhe Iniing 
government ia willing lo impose late* lhal 
will a I.ao destroy Iteeir or it* constituent#
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Indeed, thin Court l.,L> In pITpcI 
ncknnwlrdged Ihnt » holder of n gov­
ernment bond could ronnt itutIonnlly 
In- tnxed on bond interest in Mrni- 
|.)iin llnnk A  Trunt Co v tinnier, 459 
U S  .192, 74 L Ed 2d 552. I d.1 S Cl 
(192 (19fl.1l, which involved « nlnle 
Inn on fedeinl bond inlerenl Al­
though thnt rnne involved nn inter 
pretntinn nf ,11 U S C  5742 |,11 USCS 
5 742|, we premined our statutory 
intrrpretntion on the obnnrvntinn 
thnt "|n|ur declnionn hnve trenled 
5 742 nn principnlly n rentnleinenl nf 
the c.mnlitiitinnnl rule." 459 US. nt 
.197, 7-1 I, Kd 2d 502, 101 S Ct (>92. 
W e  then nlnted: "Where, nn here, the 
economic hut not the legal incidence 
of the tnx fnlln u|Kin the Federnl 
(lovernrnenl, nucli n tnx generally 
doen nol vinlnte the conntilutionnl 
immunity if it doen nnt dinrriminnle 
ngninnt judders of federnl property 
or I hone wilh w h o m  the Federnl 
(Invernment dcnln." Ibl.l lernphnnin 
ndde.ll

(2d, 13, I4J T E F R A  5.110 thun 
clenrly imponen no direct Inn on the 
Stolen The tnx in iinpoeed on nnd 
cnlleeled from bondholdem, not 
Stolen, nnd nny increnned ndminin- 
trntive enntn incurred by Stnten in 
implementing the rcginlrnlinn nyn- 
tern nre nol. "tnxen" within the 
menning nf the tnx immunity doc­
trine. See genernlly United Stoles v 
Minninnippi Tnx Cnmm'n., 421 US 
r.99. find. 44 I. Bd 2d 4(14. 9fi S  Ct 
1(172 1197111 (describing Inx nn nn 
enforced contribution to provide for 
the support ol government!. Nor

III. (I5b| Prrnuw «> l in ld  Uinl r'lingrvei 
r o u M  h u t i*  p r o h ib i t e d  S fn lrM  f r o m  iM ii in p  n n y  
im iP K ld l r r r t l  ttnn rla li> d ire c t  r e R i i in l in n . w r  
n» * sm « T ilv  re |r*ct South < '» rn l i n n *  n rK U m en t 
Ihrl ̂  | • ia nn inipr-f rnlwiMr refill MlHV
I m  |wrnii»»> i i im jH u ea  n t u t  n n  n r t i i i t i r *  nn t 
e i lb je r f  I n  it^ tu ln tn rv  p n w r r  l l m l

do** Q.1I0 diRcrimlnnU* ngnim»t 
Slntus TIip provision* nf arok 
In nMRtire Mini *// publicly ofTarrd 
long trrin Utndr hrp isxuod in rrgia 
t̂ rtnl fitrm, v/liplhrr iasupd by atnte 
or loonl gnvrrnmeiila, thp Federal 
(ftivernmrnt. or private corporation*.
Spp atjprn, nt — , W9 I, Fd 2 d  .
Accordingly. Iho Federal (lovpin 
moot hna directly im|x>aed thp Hnnir 
regiptrnlion requirement on itself 
thnt il hnn t*(Ti»ctiv**ly imposed on 
Slnlpp I hn i nren tier* Slide* Imvr to 
awitch lo registered bond* nro necea 
snrily different Ihnn Ihoso of corjHv 
rate bond iasiipr* IsKrnuse only Mlnle 
Imitd* rnjoy nny exemption from lhe 
federal lox on bond interest, hut the 
amu-l ion* fo? ispuing unregislerod 
cor|Hirnlc Iwmds nre ronipnrohly wo­
ve rn Sop ibid Removing the tnx 
exempt ion for inleresl enrned on 
*dnlo 1 Hindu would iml, moreover, 
crrnle n diner imimi tion tint ween 
Ri'nle nnd corjvirnte liondfl since cor- 
porntp bond inleresl is nlrendv mils* 
ject lo frdernl Inx.

IV

(If. 2». 15a, 16) Hecnuse lhe fedprnl 
imposition of n Inmd registration re­
quirement on Slnles does nnt violnle 
the Tenlh Amendment nnd liocnupp 
n nnndiseriininntnry federnl tnx on 
the interest rnrned on stnte Ik u uIr 
d«v»* nol violnle the intergovernmen- 
Ini #nx immunity doctrine, we up­
hold the umntilutinnnlity uf 9 nio.,# 
nverrtllp the exceptions lo lhe Spe- 
cinl Mneter’s llofHirl. nod npprove 
his recommendnlion to enter judg- 
menl for lhe defendant

Q n|r>:«< ia pm rly Irfliihtnrv in |tiir|*OM» n n d  
rfT-i |  n n d  m *  n r v r r  mlrntlrd In  mi** n m  
frtlrrnl ri vriiur i |< im  tint n ln n r  rrnd*-r il u n  
rnieliMihnnrl .‘ms- Minor i Um trdSln lr*. IPO 
US *7. MM t, ri. ?4 I Fd 2d 2H1. no S n  ;'S<
l|Of,Ui
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SOIITII rAIIOl.INA v HAKF.R
o«i i y>

It In nt" ordpred

Justice Kennedy limit nn pnrl in

HMI-AMA7F

ihlntice Slovens, nmrurring

Although the Cnurt piopi-rlv lin.li 
Support fnr iln li.il.ling in Cnrrm v 
Sim Anlnniu Mi-trnimtilnn Trnnnil 
Authority, 409 US r.2H, 8.1 I. lit 2.1
ioio, inr. s  ct lotto u h h s i . ii. .
enrne of thin rnne w m  .-.pinHy cl.-nr 
well iK’fnie Ihnt nine wnn del idol 
See South C.irntiim v tt.-g.m, 400 U S  
.107, 40.1-419. 79 I, Ivd 2.1 172, Mil S 
Ct 1107 119841 (Sleveni, .1. concur­
ring in pnrt nn.l dinienlii.g in piirll 
Il nhoul.l ■" pitiphnsi/ol. however.
I hut neiic the Court'* derision to 
it.iv. nor n  ,il I hove written in the 
pnit, expresses nny opiuinii oliml 
the wiRdnm of tnxiog the interest nil 
lxm.li issued hv nlnle <>, I.hiiI gov- 

eminent*.

Justice Hcnlln, cniicurrmg in pnrl 
nn.l concurring in the judgment

I join in the Cnurl's judgment, nml 
in its npininn except for I 'nr t II I do 
nnt join the Inlter heennse. nn ob­
served hy The Chief Justice, post, nl
 , 99 I, Kd 2.1 014. il unneresnnr-
ilv enstn doubt upon FKRC v Missis 
nippi. 400 U S  742, 72 I, Kil 2.1 0,12, 
102 S  Ct 2120 119821. .mil heennse il 
mii'IcHcribex the holding in (Inr.-in v 
Snn Antonio Metropulilnn Trnnsil 
Aulhoritv, 409 U S  028, 8.1 I. Kd 2d 
1010. 100 S Cl 1000 .1980. I lln not 
ren.l Unrein nn ii.lnpling in Iml I 
rred it ns explicitly disclaiming lhe 
proposition nttrihul.'d In il in l.elnv's
npininn, nnle, n t --------- . 99 I. Hi I
2.1 002(101, Ihnl the "nntinnnl |x> 
liticnl prncess" i« the Slnlen only 
coriotitntiouril prnteclinn. nnd llinl 
nothing except lhe dei.:*m*l ml inn nf 
"mine exlrnnrdinnry defend" in the

IM no*
(lie cnnnldemllnn nr decision nl thin 

rnne

:< ll'IN ION8 
n|x>rnllon of Ihnt proems rnn justify 
jmlieinl relief W p  sold in Unrein: 
"Thene rnnm do nnt require un lo 
identify nr dednn whnl ntfirmntive 
limits (he nmntitntinrint n ln iC lu rt 
might im|x»e un federnl nrtlnn nf- 
feeling the Stnten under the C o m­
merce Clnuse. See Coyle v Okln- 
hnmn. 221 U S  009(00 l> Fd HOI, 11 8 
Cl 0881 t till 11." See 409 U.S. nt 000,
8,i l. Kd 2d into, m o  s  ct toon
lemphnnin nddedl I ngrep only Hint 
Ihnl structure does nnl prohibit 
whnt the Federnl (Invernment linn 

done here.

Chief Justice Ftehnqulnt, concur­

ring in Hie judgment 

Todny llie Court rrnchen two re- 
suits regnrding 5 HOtlm 11 of T K F R A  
Hint I tielieve lire nnnlvlicnlly din- 
linrt First, the Court lin.ln Ihnt 
5 IIOllilll I doen nut violnle I tie Tenth 
Amendment by compelling Slnlen lo 
issue bonds in registered form. Sec­
ond. H ip majority concludes thnt the 
statute nlno doen not contravene the 
doctrine of inlergnvernmentnl tnx 
immunity; in doing no. (he majority 
overrules our decision in Pollock v 
Formers' Lnnn &  Trunt Co., IS7 U S  
429,19 t, Ed 759, If. S Ct 973(18951. 
While I ngroo thnt thp principles of 
iiilergnvernmeiitnt tnx immunity nre 
nnl Ihrenteiied in this enne, in my 
view the Court iinnerefwnrily costs 
doubt on the protective nci>|ie of the 
Tenth Amendment in the course of 

upholding SIHMbKI).

Tho Specinl Mnster nppointed by 
the Court mndp n number of fnctunl 
determinnlinnn nhout the import 
Hint the TF.FRA registration re-
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u  a  m j i »r e m k  c o u r t  r e p o r t s 99 I, Ed 2d

would hnve ii|wjr» the 
Stall* Moot notably. tho Specinl 
Master found thnt tho registration 
requirement* hnve hod no sulmtnn 
live elfect nn the* abilities of Slates 
to rnisp debt capital. on the |*oh(icnl 
|itoce*aes hy wlnih Staton decide lo 
issue debt. or on tin power ol thr 
St lit OH t(l rho<»C tho flrjm** to 
which they will dedicate Ihn pro­
ceeds nf thnir tax-exempt borrowing 
After nn exhaustive inveHlignlimt, 
thn dpooinl Master numnmrired 
"TKKRA hnn not changed how much 
thn Stnten Inirrnw, lor whnl pur|>OHcn 
Ihev Inirrnw, how I hoy decide to Inir- 
row, or nny othor obviously impor 
(nnl napcc! nf tho borrowing pro* 
riHw " Report of S|H*clnl Mnsler IIH

Thin well-supported miirlunion 
thnl 5 .1 IOiIiK 11 hnn hml n do rninimin 
itupmi on Iho Slates should ond. 
nilhor Ihnn liegin, Iho t'ourfa con 
nl it ut ionnl in<|iiiry Kvon Iho moro 
expansive concoption of tho Tonth 
Amondmnnt espoused in Nntionnl 
longue of (Jition v Userv. 42(1 IIS 
8.13. 49 I, Ed 2d 24ft. IIH S Ct 2405 
1197111, recognized thnt only rongron- 
pionul nclinn Ihnt "o|>ernte|n) to di- 
rectly displace the Slnles' froodom lo 
plmchiro integral operations in nr- 
onn of Irndilionnl governmental 
functions." runa nfoul of Iho author 
ilv grnntod Congress. Id . nt 852, 49 
I, Kd 2d 245, 9f> S Ct 2465. Tho 
Special Mnster dotorminod thnt no 
such displacement hnn occurred 
through tho implementation of tho 
T E F R A  requirements; 1 poo no need 
to go further, nn lhe mnjoritv doen, 
lo ill«rtim tho possibility of defects in 
tho nntinnnl polilirnl process Ihnt 
spawned TEFRA. nnr In hypothesize 
Hint Iho Tenth Amendment concorriB 
voiced in F E R C  v Mississippi, 456 
U S  7t2. 72 I. Kd 2d 5.12, 102 S Ct 
2126 (I982», innv not hnve survived 
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Unrein v Snn Antonio Metropolitan 
Trnnsil Aulhorily. 469 U S  629, Hit I, 
Kd 2d 1010, 105 S Ct 1005 tIHHfti 
Those Issue*. intriguing ns they mny 
Ih\ nre of nn moment in the presort! 
ens** nnd lire heel left unnddreseed 
until clem Iy presented

Justice O'Connor, dissenting

The Court today overrules n prece­
dent Ihnl tl hnn honored for nearly n 
hundred years and expresses a will 
iugnesn to cancel the constitutional 
Immunity Ihnl traditionally I i i ih  
shielded the inleresl paid on stnle 
nnd Inrnl hands from federal taxa­
tion Henceforth Iho nbiliiy of stnle 
nnd local governmenta to Ihinnce 
their nrtiviiies will dr|wmd in pnrl 
nil whether Congress voluntarily no 
stains from lapping Ihis |>ennin«uble 
source of additional income Inx love 
nue I helieve Ihnt slnle nnlonnmv is 
nn imporlnnl factor lo Ire considered 
in reviewing the National Covet n 
merits exercise of ils enumerated 
(lowers Unrein v Snn Anlonio Met­
ropolitan Transit Authority, 469 U S  
528. RHl. 8.1 t. Eil 2d 1016, 105 S Ct 
IU05 t IfiHftl tU'Connor, J.. joined by 
Cowell and Hehmpiisl, JJ . dissent 
ingi. I dissent from the decision lo 
overrule Kid lock v Farmers' l<onn & 
TriiRl Co. 157 U S  429. .'19 I. Eil 759. 
15 S Cl 673 118951, nnd I would 
invalidate Congress' nttempl lo regu 
Into lhe sovereign Slnlen hv threat­
ening lo deprive them of Ihis lax 
Immunity, which would increase 
their dependence on (he Nnlionnl 
Government

Section .‘IKKhNU of the Tnx Equity 
nnd Fiscal l b * s |> o n R i b i l i t v  Ael of 1982 
(TEFRA I. 26 U S C  $ |t)3i’ji(U|26 USCS 
$ I03»ix|'|. provides Ihnl llie inleresl 
pnid nn «dnte and locnl IkjihIr will Im 
subject lo federal income lax unless 
fhe bonds are isRued in registered

S O U T H  C A R O L I N A  v M A K E R
i. tu /,i m

form The C o m  I readily r onclinles 
thnl (Jongrens could have |irohihlled 
outright the issuance al Inuirer 
bonds without viola ling llu1 Tenth 
Amendment Ante, at , 99
1, Kd 2d 602603 Hut regardless of 
whether Congress could have re 
rpiired registration ol (he hoods di­
rectly under ils commerce power, I 
agree wilh (he Court that t 'm ig iC H *  
may not arcompliHh the same end 
hy an unconstitutional means Anti*, 
ni . 99 I, Kd 2d Uf»l C.or.
In m y  view, (he Tenth Amendment 
and principles of federalism inherent 
in the Const II ut imi pinhdiil C*m 
grr*rw from taxing or thienfenitu! to 
lax lhe interest paid on stale and 
iuunici(ial honds It is also arguable 
that tho Stales' nuloimmv im pro 
traded from HiihNtaniial federal m  
cundoris by virtue of the Uoaranfee 
Clnuse of the Constitution, Art IV. 
§4. S«*e Merrill. The Uuarantee 
Clause and Stale Aulnnnmv Keder- 
nliHin Tor n Third Century, HH Cnlitni 
Ii Rev I, 70-78 <|9HH) rargmng that 
jmlieinl enforcement of the Uuaran 
tee Clause in proper)

The Court never expressly comad- 
ers whether federal taxation of stole 
mid locnl Irond interest violate** the 
Constitution. Instead, the majority 
chnrncteri7.es the federal lax exemp­
tion lor atnle nnd Im’nt hood interest 
ns an nnperl of intergovenimentat 
Inx immunity, nnd il describes the 
decline of the iiilergovernirientril tax 
immunity doctrine in this century 
Hut constitutional principles d<* m d  
defiend upon the rise nr Inll ol par- 
tinilnr legal dindrines This Court 
ban n continuing responsibility "to 
oversee the Federnl Uavernment's 
compliance with its duty to res|H*ct 
the legitimate interests ol the 
States" Unrein, supra, at 5H|, H:l |, 
Kd 2d 1016. 105 S  Ct HH»5 m'Con-

nnr. J , joined hy I'nwell and Rehn- 
quist, J.)., dissentiugi In my  view, 
the Court shirks Its responsibility 
iHMUiuse It fails lo Inquire into the 
substantial adverse effects on stale 
and local governmeulH thnt would 
follow from federal taxation of the 
interest on state nnd local Inmds

l/mg-lerm debt obligations ure an 
essential source of funding for state 
and locnl governmenta In 1974, 
slate and locnl governments issued 
approximately $23 billion of new 
municipal bonds, in I9H4, they is- 
sued $102 billion of npw honds fje- 
|K»rl of H(>ecinl Mnsler 20. .Stnte nnd 
locnl governmenta rely heavily on 
borrowed funds lo finance education* 
rond construction, nrnl utilities, 
among other purposes As the Court 
recognizes, Staten will hnve lo in­
crease the interest rates they pay on 
bonds by 28-35% if the inten*s| is 
subject to the federnl income tnx.
Ante, a t  , 99 L Ed 2d 602.
(lovernmei 'nl operations will l»e 
hindered severely if the cost of capi­
tal rises by one-lhird If Congress 
mny Inx llie interest (mid on slate 
and locnl bonds, it mny strike nl the 
very benrt of slnle nml locnl govern­
ment activities.

In lhe pivotnl enses which lirsl set 
limits to intergovernmental tnx im­
munity, this Court pnid close ntten- 
lion U> the practical effects of its 
decisions. The Court limited the gov- 
errunent's immunity only nfler it 
determined thnt npplirntion of n tnx 
would not subslnntially nffect gov­
ernment 0 pern I Ions. Thus in the first 
c i i r p  In uphold federnl income taxa­
tion of revenue enrned hy n state 
contractor, this Court observed Ihnt 
"neither government mny destroy 
the other nor curtnil in nny substan­
tial manner the exercise of its (kjw- 
era " Metcalf 81 Eddy v Mitchell, 269 
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V 8 SUPRKMR COUIIT REPORTS ?HI |. Id 2d

US ft 14. A2.7524. 70 I. Ed OM. 46 S 
Ct 172 <10201 When thin Court r* 
tended lie holding to the rnne of n 
nlnle tux on o federal coat; actor. il 
exprmnly noted tlml the tnx “doea 
not interfere In any auhatanliiil way 
with the |>erformnnce of federal 
ftmrlioni " tinmen v Dravo Contract- 
ing Co. ;i<)2 U S  1114. Mil. H2 I. Fd 
I Aft. AH S Ct 208, 114 AIJC :t|H 
<19.771 In uphold'ng the applirntion 
of the federnl income tnx to income 
derived from n atnte lenne, thin 
Cnurt decided thnt mere theoretical 
roncerna about interference with the 
funrliona ol government did nol jun 
tilv immunity, hut (hot ‘(rjegnrd 
rntiNt l>e hod (o nulmlnnre anil direct 
elferta “ llelverinK v Mountnin Pro- 
docera Curp. .10.7 U S  076. ,1811. Hi! I. 
Kd ?H)7, AH S Ct 62.7 ilfMfti. In tleb 
vering v (ierhnrdt, .704 U S  405, M2 f, 
Kd 1427, AH S Cl 909 i1978i. thin 
Court upheld the npplirntinn of the 
federnl income tnx to income em  ned 
by n atnte employee, becnune there ia 
"jno| immunity when the hurden nn 
the atnte ia ao speculative nnd uiirer* 
Inin that if nllowed it would rc»triel 
the federnl taxing |Kiwcr without 
nlhirdmg nny corresponding ‘nugihle 
proteefion tu the atnte government.'* 
Id . id 419-420, H2 L Kd 1427, AH S Cl 
96ft.

The inalnnt cnae dilfera critically 
from lhe ennen quoteil above bernuae 
the Special Mnater found Ihnl. If the 
interest on atnte nnd locnl bonda ia 
tnxed. the coat of Ixirrowing by atnte 
nnd locnl governmenta would ripe 
aubfltnntinlly. Thia certninly would 
nfTect nerioualy atnle nnd locol gov­
ernment nperntiona. The majority ia 
unconcerned wilh thia ditTerence be- 
cause it ia anlinficd with the formnl 
teat i»r intergovernmentnl tnx i m m u­
nity thnl enn be diatillcd fir.m Inter 
enses tinder thin test, if n tnx is not
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Imposed d ire c t ly  on  the g ove rnm en t, 
nm l doea n o l d isc rim ina te  aga inst 
t l i r  g ove rnm en t, then i l doea not 
vio lntn in te rg ove rnm en tn l Inx im m u ­
n ity  See un te , n t ----------------- , 9 9  I*
Kd 2d 610

I In not th in k  the C ou rt a b ip n rt i lo  
test ad equ a te ly  nrcnm m odntea th e  
ro n a iiii it io n n l ronce rn a  m ined by I hi* 
prospect o f n pp ly ing  th e  fed e rn l in ­
come la x  tu th e  in terest paid o i l 
s la te  and locn l lunula. This Court hnn 
n du ty to in q u ire  in to  l l i e  devout at 
lag effe rtn  th a t nucli nn innova tion  
would have n il atnte and loca l gov- 
e rnn ie iila . A lth ough  Congresa hna 
tnken a re la t iv e ly  lean bu rdensom e 
a lep in aiih jec ting  on ly  income from  
lien re i bonda to  led e rn l ta xa tion , the 
erosion o f  a tn te aove re ign ty in lik e ly  
to  occur a step  nt a  tim e " I f  th e re  is 
nm  danger, il lien in the ty ra n n y  ot 
Hiiifill dedn ionn- in the prospect that 
Congresa w ill n ibb le  Hwny nt atnte 
aovereignty . h it hy b it, u n til som eday 
rasca l m il v n o th in g  is le ft hut n gut 
ted n h r l l “  ! . T r ilx * . A m erican  C an ­
al it u l ionn l l.iiw  7HI «2d «hI IMHHi

Federa l ta x a t io n  o f  a tn le  n rtiv iiie s  
ip in h e re n tly  n th re a t to a la te  niivor* 
eignty Aa C h ie f dustice M arahn ll 
observed long  ngo. " th e  pow er lo  tax 
invo lves th e  (tow er lo  d e s t r o y "  Me- 
Cu lloch  v M a rv la n d , 4 W heat. .716. 
471. 4 I. K d ’ 5 7 9  llH19> Ju stice  
llo lm en  In te r qu a lifie d  in is  p rin c ip le , 
observing (lin t " | l |h e  power to  tnx is 
not I be (Ktwer l o  dea troy w h ile  I bin 
Court pita "  Pn rthnnd le  O il Co v Min- 
aissippi rx  re l. K n o x . 277  U S  2IH . 
227 . 72  I. Kd HA7. 4 8  S  Ct 4 5 1 , R« 
A I.R  5H7 119281 t f lo lm en , J . .  jo in ed  
by Rrnndeia nnd S tone . J J  . dinaent- 
ingl. II Ih is  ( ’o u r I  is the S tnten' nole 
p re lec to r againnt the th re a t o f 
crtiflh ing ta x a t io n , it inupt tn ke  peri- 
ounly its re spon s ib ility  to  nit in judg*

SOIITII C A R O L I N A  v R A K F R
on I. h i 74 ft!)2

m en ! o f  fe d e ra l la *  in i t ia t iv e s  I do m n y  lie  found In  th e  T e n lh  A m rn d -
n o t th in k  Ih n t th e  C o u rt I i i i h  l iv e d  men! nnd  th e  (h in rn n te e  C lnune , nn
i i ( i  t o  itn c o n n t itu lio n n l r o le  in  Ih i s  w e ll na in  th e  p riu c ip le n  u f  fe d e ra l*
rnn e  T h e  C o u r t  h a s fo i le d  to  e n fo rc e  m m  im p lic it  in  t h e  C oun t it ut io n  I
( l i e  r o n n t i l i i l io i ia l sa fe g u a rd^  o ( a tn te  re s p e c t fu lly  dinaent
a u to n om y  nnd  H elfa iiH icienc v  Ih n l

617


