


Senate Judiciary Committee

April 4, 1989

MEMORANDUM
TO: Judiciary Committee Members
FROM: C.S. Christensen

Committee Counsel

SUBJECTS Appropriate state of mind for SJR 1

The question is what state of mind to require for a violation
of the open meetings amendment. The state of mind used 1in
CSSJR1 (SA) 1is "wilful.”™ The state of mind in the proposed
Judiciary CS is "intentional."”

As has already been noted, the term "wilful™ 1is not specific.
In North State Tel. Co.. Inc. v. Alaska Public Util. Com/n.
522 P.2d 711 (Alaska 1974), the Alaska Supreme Court stated
that the term wilful was not a word of art or a technical
term. Instead, it has many different meanings depending on
the context in which 1t is used.

A quick review of the definition of the term found in several
law dictionaries shows the various meanings which courts have
used, depending on the circumstances. These include behavior
that 1i1s intentional, knowing, voluntary, stubborn, obstinate,
perverse, 1inflexible, having a bad or evil purpose, or
deliberate as opposed to voluntary.

If the ¢ .adittee wishes to pass out a resolution which clearly
states what type of behavior is prohibited, then the term
wilful should not be used, since the courts will have a
tremendous amount of latitude in interpreting the word.
Instead, one of the states of mind that is specifically
defined in AS 11.81.900 should be used.

"Intentional™ behavior is defined in the criminal code.

Members
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An application of this definition to SJR 1 would be as
follows:

A person acts "intentionally”™ when the person®s conscious
objective is to cause the prohibited result. The
prohibited result in this case is to exclude the public
from the decision making process.

An alternative state of mind defined in the criminal code that
the committee may wish to consider involves "knowing"”

behavior. An application of this definition to SJR 1 would be
as follows:

A person acts "knowingly™ when the person is aware that
the conduct is of a certain nature or that certain
circumstances exist. In this case, the conduct and
circumstances would be holding a discussion, in private.

A simple way to distinguish between these two states of mind
is that a person behaves intentionally when the parson®s
purpose is to cause a harmful result (exclude the public from
the process), and a person behaves knowingly when the person
is aware that circumstances exist that make this harmful
result substantially certain to occur.

In either case, the violation would not be limited to the
persons who actually planned the meeting, as opposed to those
who merely attended it. Any person who intentionally or
knowingly participated in a closed meeting would be guilty of
the violation.
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$ 11.81.900 Alaska Statutes Supplement 5 11.81.900

Article 6. Definitions.

ection
800. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title, unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person’s only objective;

(2) a person acts "knowingly” with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
person is aware of and consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk ofwhich the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence” with respect to a result
or to a circumstance described by a provision of law defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of care that a reason-
able person would observe in the situation.

(® In this title, unless otherwise specified or unless the context
requires otherwise,

(1) "affirmative defense" means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(B) the defendant has the burden of establishing the defense by a
preponderance of the evidence;
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In the Commentary to AS 11.81.900(a)(1),
tho legislature indicated:

When u statute in the Code provides

that a defendant must intentionally cause

a result, the state must prove that it
was the defendant’s conscious objective
to cause that result. This culpable men —
tal state is comparable to the existing
form of culpability commonly referred to
as "specific intent.” Bribery, for exam—
ple, requires that the defendant confer a
benefit upon a public servant with intent

to influence him; the State must prove
that it was the conscious objective of
the defendant to cause the public serv-
ant to be influenced.  «

Commentary on the Alaska Revised Crimi—
nal Code, Senate J. Supp. No. 47, at 140-41,
1978 Senate J. (emphasis added)..When we
read the strict definition of intentionally
into the attempt statute, we conclude that
for the state to prove the crime of attempt—
ed murder itmust show that the defendant
intended to commit the crime of murder in
the sense that the defendant must intend to
kill. He must intend to commit that crime
— murder. Y.
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@ A person commits the crime of
Murder in the Second Degree if (1) -..
knowing that his conduct is substantially
certain to cause death or serious physical
injury to another person, he causes the
death of any person.

Under those instructions the jurors could
convict Huitt of attempted second-degree
murder if they merely found that Huitt
performed certain acls knowing that his
conduct was substantially certain to cause
serious physical injury to another person.
This flaw in the instructions alone would
require a reversal of Huitt$ conviction.
See People v. Harris, 72 mi.2d 16, 17 m.
Dec. 838, 841-843, 377 N.E.2d 28, 31-33
(1978). In our view the only substantial
question 1is whether a person can be con—
victed of attempted second-degree murder
if he acted “knowing that his conduct was
substantially certain to cause death.””3
However, given our interpretation of the
revised code that to be convicted of at—
tempted murder a person must intend to
kill, we conclude that Huitt cannot be con—
victed of attempted second-degree murder
even under this section of the second-de—
gree murder statute.4 A defendant who
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Patricg M. Rodcy ghtatc legislature 3111 C. St., Suite 510

enator

Anchora%e Alaska 99503
(907)561-7618

Juneau, Alaska 39811
(907)465-379

Senate

March 13, 1989

TO : Senator JatKFaiks, Chair
Senat"Judifjfrary Committee

FROM: Sen(

RE : CSSJRMNJN/State Affairs) - proposing an amendment to the
Constitution of the State of Alaska relating to open meetings.

This will confirm my recommendation to propose a committee substitute
for the above-referenced resolution.

Attached is a copy of the memo which addresses the proposal to change
the work "wilful” to "intentional” (page 1, line 21). I have discussed
this change with the sponsor, Senator Sturgulewski, and it meets with
her approval.

In an effort to expedite discussion of this resolution, | respectfully
request that it be scheduled for committee consideration as soon as

possible.

Attachment



Committee for an Open Legislature

c/o Longue of Women Voters of Alaska, 3G05 Arctic Blvd., Suite 757, Anchorage, Ak. 99533

March 13, 1989

Sen. Tim Kelly
Senate F-"resident

Rep. Sam Cotteri
Speaker of the House

Member-s, 16th Alaska Legislature MAR 11 933
Bom V
Juneau, AK 99811 JAN FAIKS

senate Oorncek

Dear Sen. Kelly, Rep. Cotteri, Legislators:

As you know, the Committee for an Open Legislature has been
aggressively pursuing an amendment to the state constitution
that would require all substantive business of the
legislature to be conducted publicly. The Committee, which
includes the Alaska Public Interest Research Group; the
League of Women Voters of Alaska; the Alaska Press Club and
the Anchorage Daily News is far more broadly representative
than some have asserted. Not only do we want to correct any
false impressions you may have about the participants in
this effort, but we also want to clarify our escalating
problems with HJR 1 and SJR 1.

As we expressed during our testimony to the House and Senate
State Affairs committees, we have extreme reservations about
anything that does not make a good faith attempt to embrace
the substantive activities of sub-committees and, if somehow
possible, of "ad hoc" groups of influential Ileaders (such as
the leadership of either body).

We are also extremely concerned at the move to eliminate the
public interest provisions for attorneys’ fees contained ?n
the companion legislation. And finally, we believe that the
most meaningful enforcement mechanism 1is to maintain the
option of judicial voidability. Otherwise, the public, even
when found to have been truly wronged by a violation, will
have no recourse to undo the damage. We believe that the
court 1is the appropriate place to determine whether or not
voiding the relevant action is the proper remedy.



We have taken no position on the feature of ensuring
government representation for legislators. However, the
notion that legislators should be financially shielded from
costs of representation while at the same time taking away
the public interest provisions for attorneys’ fees In
meritorious public interest suits is unacceptable. Further,
it tips the balance unfairly against the citizens whose
rights these measures are designed to protect. The 1idea that
lawsuit upon lawsuit will be filed is just not supported by
the historical facts. Few lawsuits have been filed against
any governing bodies since the Open Meetings Act was adopted
and further, there 1is already provision for the dismissal of
frivolous suits.

We are generally sympathetic to your concerns about how the
amendment would apply to sub-committees (especially those
with four or fewer members where two members meeting
randomly would constitute a quorum). But first and foremost
we are defending the public’s right of access. We maintain
that it 1is appropriate to explicitly provide, within the
resolution, for meaningful one-on-one discussions while
still clea; ly including sub-committees otherwise. Remember,
we are not seeking major changes 1in notice requirements. We
are only expecting that th=- meetings be adequately noticed
locally (within the capitol) and that they be open to anyone
who wants to attend. That seems neither onerous nor
unreasonable.

It is important to remember a fundamental point. Until the
question was raised through the League of Women Voters of
Alaska/Anchorage Daily News lawsuit, there was universal
assumption by the public that the current Open Meetings
statute applied fully to the legislature. The fact that the
law proved not to be enforceable against the legislature
does not change the long-standing public perception that you
should be conducting the public’s business in public. The
public expects you to be providing a constitutional
equivalent of the statute that will eliminate the problem of
its non-justiciability. We do not expect you to be o fering
anything less.



The resolutions in their current form are a far cry from the
clear treatment found 1in the statute. They appear to
provide constitutional protection for the abuses which have
lead to the visibility of this issue. The Committee will
continue its efforts to achieve a meaningful amendment and
to respond to the separate actions of the legislature.
However, we view legislative "progress"™ at this point as
negative, not positive. Current language retreats
substantially from the strong and positive effort undertaken
by Rep. Kay Brown and Sen. Arliss Sturgulewski during the
1988 session.

We sincerely hope that HJR 1 and SJR 1 can be revamped to
include the 1important provisions cited above. To tnat end
and to the principle of keeping "the public’s business
public,”™ we pledge to work cooperatively with you.

Sincerely,

Jeff Bohman, Exec. Director Carol Murkowski Sturgulewski
Alaska Public Interest Pres., Alaska Press Club
Research

Cheryl D. Anderson Rosemary Shinohara

League of Women Voters Anchorage Daily News

of Alaska



4 1181.1)00 Alaska Statu iks Suim'ismbni * 11 ,81.5)00

Article (> Definitions.

Section_ .
1)00. ItiTuiiLions

See. 11.81.1)00. Definitions, (il For purpostts of this title, unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; whet, intentionally causing a particu-
lar result is an element of un offense, that intent need not he the
person’s only objective;

(2) a person acts "knowingly ’ with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowirfly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
person is aware of and consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware of a risk of which the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence” with respect to a result
or to a circumstance described by a provision of law defining an uf-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standai'd of care that a reason-
able person would observe in the situation.

(0 In this title, unless otherwise specified or unless the context
requires otherwise.

(1) "affirmative defense” means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(B) the defendant has the burden of establishing the defense by a
preponderance of the evidence;

248
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il 1I'.-i e\
. Moreover, the chairman of the Commis —
sion stated at the outset of the hearing:

"The Commission®s opening case will he
presented by Mr. Louis Agi, Assistant
Attorney General and legal counsel for
Alaska Public Utilities Commission. To
the extent of any contested factual issues
that will develop in this hearing, the bur-
den wint be on the Commission to estab—
lish its contentions unless otherwise indi—
cated.”” [Emphasis added]

To us the real issue is who, in fact, had

the burden, not the nature of the order to

show cause. """ (V~"i 4

.As to what constitutes "good cause’” to

revoke a certificate,” the Alaska Public

Utilities Commission Act provides iIn AS
42.05.271 "W -l
i i1>4dMT

. Good cause .for amend-
vment, modification, suspension or revoca—
tion of a certificate includes. *

JKfc vm ui troiif.-, . -’ - m
@) wilful failure.to comply with the

provision of this chapter or the rules,
regulations or orders of the commission;

. 5 # » T
(5) wilful failure to comply with a term,
tion, or limitation of the certifi-

- condi
W

. cate.

The Commission found North State in wil—
ful violation of the conditions of the cer—
tificate under the following definition:

"These circumstances also establish mshe
basis for a finding that the failure was
“@ilful” under AS 42.05.271(4) and (5),
which the commission construes as re-
quiring only a shqwmg that the failure
to comply was with knowledge of the
consequences of such failure. ~ rempha—
sis added]
North State argues that by adopting this
construction, a “presumption of wilfull-
ness”’was established merely by a showing
that there was a failure and knowledge
that sanctions would follow. Thus, it
maintains that “the burden of attempting
to justify its conduct was then shifted to
the utility.””
North State also buttresses this by vari—
ous references to the Commission®s discus—

VyARELIL Y,
sion of the failure to show such justifica—
tion.
“The Commission is of the opinion that
North state NS Not demonstrated a
quality of management and performance
under regulations sufficient to overcome
its responsibility for failure to provide
service as required under the Order
Granting Certificate. [Emphasis added].
North State has not presented sufficient
excuse to be released from failure to
comply with ordering paragraph (2) of
the Order Granting Certificate. [Em—
phasis added]
Any failure by North State to introduce
evidence of immediate and substantial
;exchange need may be properly consid—
ered ag_zﬂgt_'&at_this"ﬁoint-." - &m
. North"State neglects to state, however,
that the Commission®s definition of "wil—
ful””was followed by a statement that the
Commission would waive noncompliance if
there were “Sufficient excuse for non-com—
pliance”” and that "an excuse will be ac—
ceptable® if based on factors beyond the
control or responsibility of the party seek—
ing relief. The Commission went on to
add that such discretionary determinations
as to “control™ or “responsibility’’were to
be made in "accordance with the standard
of conduct expected of a reasonably pru—
dent businessman under similar condi—
tions”; the "quality of performance under
regulation™, and *he “public interest”? And
the three quotations cited by North State
merely refer to the fact that North State
had failed in its attempt to “demonstrate””
or "present”” evidence on the issues, not
that it carried the ultimate burden of doing
S0.

Thus, the Commission was not saying
that North State suffered the burden of
showing justification but was simply stat—
ing what it would consider as a justifica—
tion so as to make the failure “&xcusable””
In this regard, it seems to have been well
within the accepted meaning of “Wilful””in
interpreting administrative statutes. The
itself is not a “ford of art””or a
It has many different

term
“technical term".
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meanings, depending upon the context in The word often denotes an act which is
which 1t is used. In Spies v. United voluntary, knowingly or permissively
States, 317 U.S. 492, 497-198, 63 S.Ct. 364, done as distinguished from one which is
367, 87 L.Ed. 418, 422 (1943), the U. S. accidental or otherwise beyond the con—
Supreme Court stated: , - trol of the person to be charged. The

general notion that a willful act implies
a bad purpose is derived from criminal
statutes. It has no such meaning when
used in a statute to denounce an act not
in itself wrong. Willful failure® as used

“Willful, as we have said, is a word of
many meanings, Its construction often
being influenced by its context."

In Goodman v. Benson, 286 F.2d 896, 900

(7th Cir. 1961), the court stated:
in Section 75-238, R.S.1943, is such be—

'_'We _think It clear that if_a pe_rson fl) havior through acts of commission Of

intentionally docs an act which is prohib— OmiSSion which justifies a belief that

ited,— irrespective of evil motive or reli— there was an intent entering into and

ance on erroneous advice, or (2) aCtS characterizing the failure complained of.

with careless disregard of statutory re—  A'failure to perform an act for a long

quirements, the violation iswilful.” eriod of time, which is required by law
In holding that the actions of petitioner in 0 be performed’ genera”y constitutes a
violating the Commodities Exchange Act willful  failure to performl

by failing to file some required reports apd, The willful failure or refusal of a car—
holding a speculative position in futures in rier to obtain permission from the rail—
excess of a prescribed maximum were way commission to discontinue in whole
“wilful”, and thus deserved sanction by the or in part the service authorized under a
Department of Agriculture, the Goodman certificate of convenience and necessity
court rejected petitioner S argument that he constitutes sufficient grounds to suspend,
did not know the reports had not been change, or revoke the certificate under
filed and that he had incorrect information general rules adopted by the railway
from a broker. The court went on to say: commission.>” [Emphasis added]

( I

“The resp0n3|b|||ty for making the re— [el At the outset of the hearing, the

ports was on_the petitioner. Admittedly, Commission clearly stated that the burden
e he made no effort to determine whether of proof was to be on it Contrary to

.the reports were being filed. It is im— North State 3 contention, the Commission3
material whether a mistake was made by definition of “Wilful””in finding that there

the secretary. The fact is, the reports Was a "wilful failure””to meet the condi—
were not made, and itwas the [ESPONSI-  tion in the certificate, i e., “good cause”’

b|||ty of the PEMItIONer that the regula— did not shift the burden of justification to

tions be carried out.”” [Emphasis added] North State. The concept of wilfulness, i.
e., failure to meet responsibility and exer—
cise control, which was .utilized by the
Commission 1is 1in accordance with case
lav. Goodman v. Benson, SUPIA; union
Transfer Co. v. Beeline Motor Freight, ju-
Pra. Rrather than stating that North State
had the duty of proving justification for
the failure, the Commission was merely de—
lineating the nature of what would be rea—
sonable justification, so as to render a fail—
“The word ®illful” likk many other uyre to meet the condition no:i-wilful and,
words in our language has varied mean— thus, the nature of the case that had to be
ings which are dependent upon the na— made out by the evidence. We find no er—
ture of the subject under discussion. Yor.

A similar definition of “Wilful failure" was
adopted in Union Transfer Cc v. Beeline
Motor Freight, 1SO Neb. 280, 34 N.W.2d
363 (1948), in holding that a carrier3 fail—
ure to provide service to a certain route
over three years was "wilful failure””even
though the carrier maintained that it was
owing to a lack of personnel, equipment
and business.
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Stanley NLITZEL, Appellant,

V.

STATE of Alaska, Appellee.

No. 6243.
Court of Appeals of Alaska.

Nov. 19, 1982.

Defendant was convicted in the Superi—
or Court, Third Judicial District, Seaborn J.
Buckalew, Jr., J., of second-degree murder,
and he appealed. The Court of Appeals,
Singleton, J., held that: (1) intoxication was
not a defense to second-degree murder; (2)
insofar as second-degree murder statute
precluded consideration of intoxication in
determining recklessness, itwas not so irra—
tional as to violate due process; (3) reckless
murder was sufficiently distinguished from
reckless manslaughter to satisfy equal pro—
tection; and (4) any error arising from trial
court 3 failure to instruct on diminished ca—
pacity was harmless beyond a reasonable
doubt.

Affirmed.

1. Homicide «=9, 28

Word “intentionally,” as used in stat—
ute providing that to be guilty of second-de—
gree murder “defendant must intentionally
perform an act, does not mean intent to
cause a result; rather, itmeans knowingly;
therefore, intoxication is not a defense to
second-degree murder. AS 11.41.110(a)(2),
11.81.900(a)(2)-

See ubllc%tlon Words and. Phrasea
er notoenrsju Icial constructions an

2. Homicide <s=23(l)

Second-degree murder statute requires
that the actor must knowingly engage in
conduct causing the death of another which
in light of the circumstances is reckless to
the point that it manifests an extreme in—
difference to the value of human life. AS
11.41.110(@)(2)-

3 Homicide <3=23(1)

To be guilty of second-degree murder,
defendant had to know he was firing a gun
and being reckless regarding the circum—
stances, i.e., the location of the victim, her
vulnerability, the direction in which he was
shooting, and the result, i.e., her death. AS
11.41.110(@)(2)-

4. Homicide «=74

Recklessness regarding the conse—
quences is the required culpable mental
state for reckless murder. AS 11.41.-
110(@) (2)-
5. Constitutional Law <®»258(3)

Homicide «=8

Insofar as second-degree murder stat—
ute precludes consideration of intoxication
in determining recklessness, it is not so
irrational as to yiolata due process. AS
11.41.110(a)(2); U.S.C.A. Const.Amends. 5,
14.

6. Constitutional Law e=250.1(2)

Reckless murder is sufficiently distin—
guished from reckless manslaughter to
satisfy equal protection. AS 11.41.-
110(aX2); U.S.C.A. Const.Amends. 5, 14.

7. Criminal Law c¢=1173.2(3)

In prosecution in which defendant was
convicted of second-degree murder, any er—
ror arising from trial court™ failure to in—
struct on diminished capacity was harmless
beyond reasonable doubt. AS 11.41.-

110(a)(2)-

Susan Orlansky, Asst. Public Defender,
and Dana Fabe, Pullic Defender, Anchor—
age, for appellant.

Wiliiam H. Hawley, and Elizabeth She-
ley, Asst. Attys. Gen., Office of Special
Prosecutions and Appeals, Anchorage, and
Wilson L. Condon, Atty. Gen., Juneau, for
appellee.

Before BRYNER, C.J., and COATS and
SINGLETON, JJ.

OPINION

SINGLETON, Judge.

Stanley Neitzcl shot his girlfriend, lrene
Reedy, in the head causing her death. The
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undisputed evidence establishes that Neitzel

fired a number of shots directly at Reedy

while she sat on the ground. Many of these

earlier bullets struck the ground within an

inch of Ms. Reedy before the fatal shot

entered her head. Eyewitnesses were un—
sure of whether Neitzel fired at Reedy to

discipline her for drinking vodka which be—
longed to him, to frighten her, to demon—
strate his marksmanship by seeing how

close he could come without hitting her, or

to just have fun with his rifle. Neitzel

denied any recollection of the incident.

Two hours after the shooting his blood alco—
hol level was .15%. The state offered ex—
pert testimony suggesting that Neitzel 3

blood alcohol level could have been as high

as .18% at the time of the crime. Neitzel

was convicted of second degree murder in

violation of AS 11.41.119(a)(2), which pro—
vides in relevant part:

Murder in the Second Degree, (a) A
person commits the crime of murder in
the second degree if

(@ he intentionally performs an act that
results in the death of another person

under circumstances manifesting an ex—
treme indifference to the value of human

life

The trial court held that this statute did
not require a specific intent and conse—
quently Neitzel 3 intoxication at the time of
Reedy 3 death was not a defense. Neitzel
raises a number of objections in his appeal,
but it is clear that these objections simply
restate the propositions that he could only
be convicted if (1) he intended to shoot at
Reedy, and (2) he was reckless in evaluating
the circumstances, |, knew that shooting
at Reedy endangered her life. According to
the first prong of Neitzel 3 argument, he
was entitled to an instruction that required
the jury to consider his intoxication in de—
termining whether he intended to shoot at
Reedy. The trial court instructed the jury
that intoxication was not a defense. Ac—
cording to the second prong of his argu—
ment, he was entitled to an instruction tell—
ing the jury that he personally must have

65 PACIFIC REPORTER, 2d SERIES

known of the danger to Reedy before he

could be convicted. In other words, a jury
determination that the reasonably prudent

person similarly situated would have been

aware of the risk to Reedy was insufficient
for conviction. We reject the first prong of
Neitzel 3 argument but accept in part the

second prong. We determine, nevertheless,

that any error was harmless beyond reason—
able doubt and therefore affirm the deci—
sion of the trial court.

To be guilty of second degree murder, the
defendant must Inter alia “intentional ly””
perform an act, such as intentionally shoot—
ing a gun. AS 11.81.900 provides in rele—
vant part: u-cl,

(@ for purposes of this title, unless the

context requires otherwise, -- t

(D) a person acts "intentionally””with
respect to a result described by a provi—
sion of law defining an offense when
his conscious objective is to cause that
result v

[1] After carefully reviewing the code
and considering the history of its enact—
ment, we are convinced that the word “in—
tentionally””in AS 11.41.110(a)(2) was not
used "with respect to a result’”and there—
fore was not governed by AS 11.81.-
900(a)(1). We conclude it should be given
the meaning assigned to "knowingly~”in the
code definitions. "Knowingly" isdefined as
follows:

[A] person acts "knowingly”?with respect

to conduct or to a circumstance described

by a provision of law defining an offense
when he 1is aware that his conduct is of
that nature or that the circumstance ex—
ists; when knowledge of the existence of
a particular fact is an element of an
offense, that knowledge is established ifa
person is aware of a substantial probabili—
ty of its existence, unless he actually be—
lieves it does not exist; a person who is
unaware of conduct or a circumstance of
which he would have been awa»"i had he
not been intoxicated acts knowingly with
respect to that conduct or circumstance

AS 11.81.900(a)(2).-
In order to understand the legislature3
intentions in enacting AS 11.41.110(a)(2), it
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is necessary to briefly truce the evolution of
what cnn best be described as reckless mur —
der through the common law, the Model

Per.al Code, upon which our current stat—
utes are modeled, the tentative draft pre—
pared by the Alaska Code Revision Commis —
sion, Subcommission on Criminal Law

(hereafter referred to as the Tentative

Draft), and the Alaska Revised Criminal

Code ultimately enacted by the legislature

(hereafter referred to as the Revised Code).

When such a study is completed, we believe

the legislature®s intent is clear.

At common law, murder was homicide
committed with "malice aforethought.”” R.
perkins, Criminal Law s1, at 34 (2d ed.
1969). "Aforethought" suggests planning
but this term fell into disuse leaving “fal —
ice”” the significant term differentiating
murder from other forms of culpable homi —
cide. |d at 34-35. Malice was primarily
defined to mean an intent to kill in the
absence of (1) justification, (2) excuse, or (3)
mitigation. . at 35.

This definition was subject to an excep—
is central to the issue before us.
Common law courts permitted a jury to
find malice in the absence of a specific
intent to kill where "in the absence of any
circumstance of exculpation or mitigation
an act [was] don; with such heedless disre—
gard of a harmful result, foreseen as a
likely possibility, that it differs little in the
scale of moral blameworthiness from an
actual intent to cause such harm.”” d at
768. To distinguish such a crime from in—
tentional murder, it is useful to call it
"reckless murder,”” and to distinguish its
MENS réa from an intent to kill by calling it
"constructive malice."

tion which

Typical examples of this kind of murder
are; shooting, regardless of the conse—
quences, into a home, room, train, or auto—
mobile in which others are known to be or
might be. |d at 36. Perkins calls the
mental state accompanying such an act "a
man-endangering-state-of-mind.”” at
759.

The Tentative Draft prepared by the
Subcommission on Criminal Law was based

on a number of recent state codifications of
criminal law. These codes iIn turn were
substantially derived from the New York
Revised Penal Code of 1965 which was

based on the Model Penal Code.
A number of common law concepts un—
derwent substantial modification in the

American Law Institute"s Model Penal Code
(proposed official draft) which was publish—
ed in 19u2 (hereafter -eferred to as Model
Penal Code). The Model Penal Code in turn
underwent modification in the enactment of
the New Y«rk Penal Code of 1965, at the
hands of the Subcommission on Criminal
Law which published its Tentative Draft in
1977, in the Revised Code enacted in 1978,
and in"the additional amendments added to
our code in 1980. Nevertheless, the Model
Penal Code is the foundation upon which
our code rests and a researcher interested in
discovering the meaning of a given Alaskan
criminal statute must begin with the Model
Penal Code and its comments and follow
the evolution of the statute in question
through the New York Penal Code of 1965
and the Alaska Tentative Draft to its place
in t1 | Revised Code. Having completed
such a study, we are satisfied that the legis—
lature intended to retain “feckless murder"
essentially as itexisted at common law. As
alwa/s with statutory construction, what
the legislature altered, modified, or elimina—

ted from the Model Penal Code is often as
important as what was retained. But, in
eevaluating modifications and comparing

corresponding sections, it iswise to remem—
ber that the arrangement of sections and

subsections sometimes differs between the

Model Penal Code and its successors even

though the substance remains the same. It
is therefore necessary to review the code as

a whole to make certain that what appears

to be a substantial change in the Revised

Code 1is not merely a minor variation in

phrasing.

In this case we must review three Model
Penal Code concepts: (1) culpable mental
states; (2) the Model Penal Code definition
of reckless murder (particularly the differ—
ences between reckless murder, as con—
ceived by the drafters of the Model Penal
Code, and manslaughter); and (3) finally,
the treatment of intoxication as a defense
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In tho Model Penal Code, the Tentative licro concerned, a person is not guilty of an
Draft, and our Revised Code. Such a re— offense unless "he acted purjwacfully,
view will clarify the legislature™s intent in knowingly, recklessly or negligently, us the
defining reckless murder and the part iIn— jay may require, with respect to each mate —
toxication plays in defending against a rjal element of the offense.” Model Penal

charge of rccklesj murder. Code §2.02. This requirement is also
found in the Tentative Draft, proposed AS
CULPABLE MENTAL STATES 11.11.100 and .110, and in the Revised Code,

The Model Penal Code provides that with AS 11.81.600 and .610.*

the exception of violations and other strict The Model Penal Code, the Tentative
liability offenses, with which we are not praft, and the Revised Code segregate Ma-

1L AS 1(11 81.600 and 610 as originally enacted lices t0 ?tabl 3h an element, that element IS
provide al]so established If a person acts rntg trona
ecb 11.81,600. General requirements of I eese sections were ‘amended In 1980 to pr
“aPJ L inimal re[%urreme}nt for cnmrna} {ec 1181600 General requirements of
lia

t}(])n Itgt IShrc?r |ﬁ£?grdegngevo nt P}era%]n 0 E bt ey inimal re urrement for cnmrnat
rssron er orm an act which he rs jltgt IShIC?t perf or ance by Person 0

. @E) ePseornorrs nt rIt of an ru‘fense Ct(rm |ss on mg#grer% %nvgctntén?éha%e IS

acts with a pa le menta state e or
res ect fo eac elemento the offense eson Isnt urI of a ?ﬁense
p un ess acts with ac pa ementa state
Iprableectmteéttgl state erntusr)tf 5’3 exce that no culpab?” mental state must be
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terial elements of offenses into three cute-
gories; (1) tho nature of the conduct; (2)
the circumstances surrounding the conduct;
and (3) the results of the conduct. The
Senate Committee Report which accompa—
Nied the enactment of tho Revised Code
describes these terms as follows:
The Code distinguishes between three
elements of offenses to which the culpa—
ble mental states apply

Tho first element, conduct, involves the
nature of the proscribed act or the man —
ner in which the defendant acts. Kidnap—
ping, for example, requires that one per—
son restrain another. The conduct might
be the Ilocking of the only door to a
v.-indowless room. Knowingly is the cul—
pable mental ataui applicable to conduct.
The second element, circumstances sur—
rounding the conduct, refers to a situa—
tion having a bearing on the actor 3 cul—
pability. Kidnapping requires that the
person inside the room not consent to
being restrained. Lack of consent is an
example of a circumstance surrounding
the actor 3 conduct, and is an element of
the crime. Knowingly, recklessly, and
criminal negligence are the culpable men-

This amendment makes two changes. re-
ardlnﬁ r}e codesger]er ru es onc {Babl
The first El car ener
oncermﬂg CUP ake cea]
ﬁwn ertanspe |f| exce t|ons acu
anle menta state must be pro) en or ever
|m§ exam le, to commit B urg
con ree the state must est I
fatt efen ant entere or remaine
awfull IH &1 Teg with Intent to ¢ mmlta
crime. " The cu mental State |n éssc%%g
estanlishes avountarX act J

IS the intent to ?ommltacr me, ﬁ
|n nterln or rema|n| In aéuﬂjm
tg f %ent to

ddition sShaws h
omm a crime, t e crime 0 é\ry In the
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econ Degree has heen es& %
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Ertoceﬁs guarantees, the courts s es e
aut onéed to'.consicler t

ture's ntent (and most importantl

Sl ik

tal states associated with the existence of
circumstances. The result of the actor's
contluct constitutes the final element.
Kidnnpping can occur if the victim is
ex|K>sed to a substantial risk of serious
physical injury. Intentionally, recklessly
and criminal negligence nre the culpable
mental states associated with results.

2 Senate Journal Supplement No. 47, nt 140
(June 12, 1978). See Tentative Draft Part
2, at 14-15 (1977).

The culpable mentai states referred to in
the Tentative Draft are essentially the
same as those mentioned in the Model Penal
Code: purposefully, knowingly, recklessly,
or negligently. Compare Model Penal Code
52.02 With Tentative praft 11.11.110 (the
Tentative Draft substitutes the word “in—
tentionally ™ for the word “Purposefully”).
The Tentative Draft defines ""intentionally"
using almost the same words that the Model
Penal Cod"- “ses to define “purposefully,”
except that "purposefully”” in the Model
Penal Code can relate to the surrounding
circumstances while the Tentative Draft re—
stricts "intentionally” to conduct and re—
sullts. Compare Model Penal Code B 2. 02(a)
With Tentative praft 11.11. 140(axl), which
is substantially identical to New York Penal

tended tc dispense. with the culpability re-
guwement in %) artleular statute.
2 enate Journal Supplement No. 44, at 18-19

T e ame lent to AS 11.81610 was ex-
plam d as follows:
> se and amengment repﬁals AS 1181-
which provides that ‘the use 0 r]
cu pa e mental state mastatute erutta H
glresumes that the. mental state apP Ies to a
emeptso the crjme. This ru sma;t)
rately broad .ang ignores the.ract f
e Initfon, aeru ar mental states on Iya
part|cul reementso acnme For exa
"Intentional 3/ on g ap lies to eement§
crlmes at cdn be classified as "resplts
V\Bpose to' cngkjmstances or “conduyct"
|c‘]t

: .es““'g & 0re ?éatu%rekr’m'”gt

P(/)nrlth(r)){%eAS i Ielme @I tatetﬁsa treOr w%%ﬁt%

ge )els% (Pd’i t?or eac cnsme this section IS
super uous and misleading.

% Sen%e Jggjnal Supplemént No. 44, at 28

Triese amendments and the state's arguments
based upon them wn?% |scusseda{1 rea?ter.
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Code & 15.05(1). "Knowingly" is defined
similarly in the Model Penal Code and the
Tentntive Draft except thut the Tentative
Drnft limits "knowingly" to conduct und
circumstances while the Model Penal Code
permits "knowingly" to govern a result.
Comparo wodel Penal Code &2.02(2)(h)
With Tentative praft 11.11.140(a)(2).

"Recklessly" and  "negligently" are
defined in essentially the same way in both

the Tentative Draft and the Model Penal

Code. Comparo Model  Penal Code

52,0 WIth Tentative praft 11,11,-
140(a)(3) und Model Penal Code &2.02(2)(d)

With Tentative praft 11.11.140(4). As we

shall see, both the Model Penal Code and

the Tentative Draft require knowledge of
the risk presented by the actor 3 conduct
before he can be found to have acted "reck—
lessly,” but both preclude consideration of
"intoxication" iIn determining whether he

had the requisite knowledge. Accord new

York Penal Code & 15.05(3).

The foregoing provisions were incorporat—
ed into the Alaska Revised Code with only
minor stylistic changes. The code retains
from the Tentative Draft the three-fold
division of elements of an offense into con—
duct, surrounding circumstances, and re—
sults. Italso retains the four culpable men —
tal states: intentionally, knowingly, reck—
lessly, and criminal negligence. Knowingly,
recklessly, and criminal negligence are
defined as in the Tentative Draft. COlm'
Pare As 11.81.900(a)(1), @. and (3 Wit
Tentative Draft 11.11.140(a)(1), (2), and (3)-
The Revised Code, however, limits the scope
of the term "intentionally””to govern only
results while the Tentative Draft allows
"intentionally" to govern conduct and re—
sults and the Model Penal Code uses the
synonymous term “purposefully””to govern
conduct, circumstances, and results. CO_m'
Pare wodel Penal Code &2.022)(a) With
Tentative Draft 11.11.140(a)(1) and AS 11.-
81.900(a)(1)-

For our present purposes, the primary
difference between the Model Penal Code,
the Tentative Draft, and the Revised Code
(if we reserve for later discussion their re—
spective treatment of intoxication) lies in
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the progressive narrowing of the scope of
tho term "intentionally.” With this back—
ground we can now undertake an analysis
of the code®s treatment of “intoxication" as
a defense.

INTOXICATION

The Model Penal Code contains the fol—
lowing provision regarding intoxication:

(1) Except as provided in Subsection
(4) of this Section [relating to involuntary
intoxication], intoxication of the actor is
not a defense unless it negatives an ele—
ment of the offense.

(2 When recklessness establishes an el—
ement of the offense, if the actor, due to
self-induced intoxication, is unaware of a
risk of which he would have been aware
had he been sober, such unawarencss is
immaterial.

Model Penal Code &2.08. The Tentative
Draft is substantially the same. It pro—
vides: - 4 "

(@ Voluntary intoxication or drug use
does not, as such, constit "tt a defense to
a criminal charge, but in a prosecution
for an offense, evidence that the defend—
ant used drugs or was intoxicated may be
offered whenever it is relevant to negate
an element of the crime that requires a
culpable mental state.

(b) When recklessness establishes an
element of the offense, if the defendant,
due to voluntary intoxication or drug use,
is unaware of a risk of which he would
have been aware had he not been intoxi—
cated or not using drugs, that unaware—
ness is immaterial.

Tentative Draft 11,11.130. The defense is

substantially narrowed in the Revised Code.

AS 11.81.630 provides in relevant part:

Voluntary intoxication is not a defense

to a prosecution for an offense, but evi—
dence that the defendant was intoxicated
may be offered whenever itisrelevant to
negate an element of the offense that
requires that the defendant intentionally
cause a result.

Thus,
Model

in the Tentative Draft, as in the
Penal Code, intoxication is relevant
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with regard to any offense that requires

knowledge or intent as the culpable mental

element. Only where the culpable mental

element is recklessness do these codes pre—
clude jury consideration of intoxication. It
should be noted that the Model Penal Code

commentary makes it clear that the rule

barring evidence of intoxication isa rule of
substantive law, not of evidence. Thus, the

drafters of the Model Penal Code recog—
nized that as a matter of evidence intoxica—
tion is relevant wherever a mental state

including recklessness is an issue. What

the drafters have done is resolve, as a mat —
ter of policy, to define offenses to exclude

consideration of intoxication. The reasons

for this decision will be discussed later in
connection with Neitzel's contention that
such a determination violates due process of
law. It is important to recognize that the

Revised Code went beyond the Tentative

Draft and the Model Penal Code i exclud—
ing evidence of intoxication where an of—
fense required that the offender act "know —
ingly.”” Thus, under the Revised Code, evi—
dence of intoxication 1is only admissible

where the offense requires that a person

act "intentionally" as defined in AS 11.81.-
900(a)(1)- In conclusion, the Model Penal

Code and the Tentative Draft provide that
recklessness may be found despite unaware —
ness of a risk where intoxication accounts

for the failure to perceive the risk. Model

Penal Code &2.08(2); Tentative Draft 11.-
11.130(b). This provision is also found in
the Revised Code. AS 11.81.900(@)(3)- In

addition, the Revised Code provides that "a

person who is unaware of conduct or a

circumstance of which he would have been

aware had he not been intoxicated acts
knowingly with respect to that conduct or
circumstance.” AS 11.81.900(@)(2). This

provision which does not occur in either the

Model Penal Code or the Tentative Draft

reinforces the modification to what is now

AS 11.81.630 in establishing a legislative
determination that only intent to cause a
result can be negated by evidence of intoxi—
cation.

RECKLESS MURDER

We may now proceed to review "con—
structive malice murder"™ as it progressed

63 P2d—9

from the Model Penal
Tentative Draft to the Revised Code.
this form of murder is closely related to
manslaughter, it i3 necessary to discuss that

Code through the
Since

crime as well.

The Model Penal Code and the Tentative
Draft establish one offense of murder
which can be committed purposefully,
knowingly, or, under limited circumstances,
recklessly. The Tentative Draft differs
from the Model Penal Code in substituting
the word "intentionally””for "purposeful ly."
Compare Model Penal Code &210.2 Wlth
Tentative Draft 11.41.110. The Model Pe—
nal Code also differs irom the Tentative
Draft in requiring that felony murder be
committed "recklessly” while the Tentative
Draft permits an accidental felony murder.
Compare wodel Penal code &210.2¢b) With
Tentative Draft 11.41.110(aX3). The Tenta—
tive Draft also follows the common law in
making an act motivated by an intent, to
cause serious physical injury resulting in
death sufficient for murder. Tentative
Draft 11.41.110(a)(1). The Model Penal
Code apparently treats this as a possible
example of reckless murder. Model Penal
Code 5210.2(0); A.L.1., Model Penal Code
and Commentaries, rart n s210.2, at 28-
29 (1980).

The Model Code and the Tentative
Draft generally define manslaughter in the
same way. Compare Model Penal Code
§210.3 WIth Tentative Draft 11.41.110(b)
and 11.41.120. They include reckless homi —
cide as well intentional and knowing
homicide where mitigated.

Penal

as

The Revised Code departs from both the
Model Penal Code and the Tentative Draft
in retaining two degrees of murder. Inten—
tional murder (and inducing suicide) is first
degree murder, AS 11.41.100, while homi —
cide resulting from an intent to cause seri—
ous physical injury or knowledge that the
actor 3 conduct is substantially certain 10
cause death or serious physical injury is
second degree murder, AS 11.41.110(a)(1)-
Felony murder is carried over from the
Tentative Draft into the Revised Code but



332 Alaska

reduced to second degree murder, AS 11.-
41.110(2)(3)-

In addition, the Revised Code contains,
with some modifications, the reckless mur —
der provision currently under consideration.
The Model Penal Code states that, subject
to mitigation to manslaughter, “criminal
homicide constitutes murder when [/nter
a//a] it is committed recklessly under cir—
cumstances manifesting extreme indiffer—
ence to the \.Uue of human life ----7~
Model Penal Code &210,2(I)(b). The Ten—
tative Draft states that: "A person com—
mits the crime of murder if ... he reckless—
ly causes the death of another person under
circumstances manifesting an extreme in—
difference to the vaiue of human life 77
Tentative Draft 11.41.110.(a)(2). Finally,
the Revised Code states: “A person com—
mits the crime of murder in the second
degree if ... he intentionally performs an
act that results in the death of another
person under circumstances manifesting an
extreme indifference to the value of human
life ...." AS 11.41.110()(2). /

Neitzel and the state both note the slight
variation in language between the Model
Penal Code and the Tentative Draft on the
one hand and the®Revised Code on the oth—
er. They infer substantial differences in
legislative meaning.

Neitzel argues that the legislature in—
tended to require a specific intent to do the
act evidencing a “fan-endangering-state-
of-mind,””such as shooting at Ms. Reedy,
and that intoxication is relevant to negate
this intent. The state counters that the
intent mentioned in the murder statute re—
fers to conduct, not to the result, rendering
the statutory definition inapplicable. The
state further argues that the legislature, in
deleting a reference to recklessness regard—
ing tho surrounding circumstances, |€., the
presence of Ms. Reedy and her vulnerabili—
ty, wished an objective standard similar to
negligence rather than a recklessness stan—
dard to apply to these circumstances.

The state relies primarily on the 1980
amendments to AS 11.81.600 which elimi—
nate the requirement that a culpable men —
tal state must be proved “With respect to
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each element of the offense" and the re—
quirement that a legislative intent to dis—
pense with a culpable mental state "clearly
appear." The legislative history indicates
that the legislature expected that most

statutes would only require one mental

state and that the courts should consider

legislative history in determining the mean —
ing of statutes whether the statutes them—
selves are clear or not. We note, however,

that these amendments came two years af—
ter enactment of AS 11.41.110(aX2) which

establishes the elements of reckless murder,

and consequently cannot be viewed as es—
tablishing the legislatured intent in 1978

when the code was originally adopted.

Wright v. State, 651 p.2d 846 (alaska App.

1982).

While the positions of the parties are
In so

2
forcefully argued, we reject both.
doing, we recognize that among the advan—
tages of adopting a Model Penal Code pro—
vision is recourse to the commentary which
accompanies it The commentary is fre—
quently an invaluable aid in statutory con—
struction. Further, where identical stat—
utes are adopted in a number of jurisdic—
tions, judicial decisions in each jurisdiction
are available to all, and where a common
interpretation 1is given identical statutes,
the public interest in certainty and predict—
ability in the laws is advanced. Where, as
here, mmor modifications are made in the
language of a model act, the parties under —
standably assume that the legislature in—
tended major modifications in meaning. In
the instant case, we find that assumption to
be unsound and conclude that the legisla—
ture intended AS 11.41.110(a)(2) to have the
same meaning as Model Penal Code & 210.-
2(b). In our view, .he difference in termi—
nology, |.€., substituting “intentionally" for
“fecklessly" resulted from an attempt to
consistently apply other changes which the
legislature made in the scope of such Model
Penal Code terms as “intentionally,”
"knowingly," and "recklessly.” As we
terpret it, AS 11.41.110(a)(2) requires that
the actor must knowingly engage in con—
duct causing the death of another which in
light of the circumstances is reckless to the

in—
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point that it manifests an extreme indiffer—
ence to the value of human life. This is
what we understand Model Penal Code

8210.2(1)(b) to mean as well.

We believe the Senate comment to this
section, which we will discuss momentarily,
viewed in the light of other sections of the
Revised Code, compels this conclusion. As
mentioned before, the Model Penal Code,
the Tentative Draft, and the Revised Code
divide elements of offenses into three cate—
gories: conduct, surrounding circumstances,
and results. Applying this structure to AS
11.41.110(a)(2) <ve find:

1. Conduct; performing an act.

2. Surrounding  Circumstances: under
circumstances manifesting an ex—
treme indifference to the value of
human life.

3. Result: the death of another person.

It is to these elements that we must
apply the culpable mental states described
in the code. As we do so, we must bear in
mind that the legislature, in enacting the
Revised Code, departed from the Model Pe—
nal Code and the Tentative Draft in nar—
rowing the scope of those culpable mental
states. Thu3, “intentionally””applies only
to results, AS 11.81,900(axl), "knowingly””
applies only to conduct and circumstances,
AS 11.81.900(a)(2), and "recklessly" applies
only to results and circumstances, AS 11.-
81.900(2)(3). OBE 2 Senate Journal Supple—
ment No. 44, at 28 (May 29,1980). Further,
AS 11.81.610(b) provides:

Except as provided in AS 11.81.600(b)
[relating to violations and strict liability
offenses], if a provision of law defining
an offense does not prescribe a culpable
mental state, the culpable mental state
that must be proved with respect to

(D) conduct is "knowingly"; and

2. The Tenta'lve Draft provided:

a) For r\Boses of .this title, unless the
co ext othenwise requires,
1) a person acts * |ntent|on lly" %
[r) tt0a rffultorto conduc e crib %
ovision of faw deﬂnmg an offense wi en IS
consuous 0 Jeﬁztlve 1S 1 cause that result or
endage In the conduct
Tentat| e Drart 11.11.140. —

@
lessly."
In light of these provisions, the legislative

comment to AS 11.41.110(uX2) becomes
clear:

Subsection (aX2) describes conduct that
is very similar to the "substantially cer—
tain" clause in subsection (@(). Under
this provision, however, the defendant
need not necessarily know thnt his con—
duct 1is substantially certain to cause
death or serious physical injury. An ex—
ample of conduct covered by this provi—
sion would be shooting through a tent
under circumstances where the defendant
did not know a person was inside or per—
suading a person to play "russian [sic]
roulette”> Tl.s defendant 1is only re—
quired to intenl. to perform the act; there
is no requirement that he intend to cause
death or that he know that his conduct is
substantially certain to cause death.

2 Senate Journal Supplement No. 47, at 10

(June 12, 1978).

[3] The Tentative Draft allowed
tionally”” to govern conduct as well as re—
sults. The Revised Code confines "inten—
tionally”” to results leaving conduct to be
governed by “knowingly.”> Apparently
overlooking this change in the scope of the
culpable mental states, the legislature used
the word “intentionally”” in AS 11.41.-
110(a)(2) to govern conduct, L.E., performing
the act, when by the definitions adopted by
the legislature only “knowingly" can govern
conduct.2 The comment makes itclear that
"recklessness" rather than knowledge or in—
tent was to govern the “Surrounding cir—
cumstances” and "the result.” No mental
element is specifically established for the
result (“8eath”) and the surrounding cir—
cumstances (“under circumstances mani-

This provision Was based on New York Penal
Code ﬁ 05(1 v“h g The reference to "in-
tent| na g re ct Jo conduct Was delet-

ed when ode was Péjﬂee

nac
RS Tl oﬁm Thus S0 S
|st|n\%U|sh rom the statufes which

1|2n;: |ol51%a:S "0 otvrecr{l ﬁgﬂrtUCt SPES g e%Fg{e
o Con ! g oo e

a circumstance or a result is “feck—

"inten—
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fcsting extreme indifference to the value of
humun life”) in AS 11,<11.110(@)(2). Conse—

quently, ‘"recklessly” governs those ele—
ments. It id clear that if Neitzel fired at
Ms, Reedy intending her death and Kkilled

he would bo guilty of first degree

murder, not second degree murder. OBEAS

11.41.100(@)(1). The victim3 death is the

only result mentioned in AS 11.41.110(@)(2)-

In conclusion, applying the statutory termi—
nology as defined in the code, to be guilty

of second degree murder Neitzel had to
know he was firing a gun and be reckless
regarding: (1) the circumstances, |.e., the

location of Ms. Reedy, her wulnerability,

and the direction in which he was shooting;

and (2) the result, |.€, her death. Under

the Revised Code, intoxication is not rele—
vant in evaluating the culpable mental

stales of "knowingly," AS 11.81.900(a)(2), or

"recklessly,” AS 11.81.900(@)(3)-

The state concedes that the word
tionally" modifies conduct and not a result.
It nevertheless argues that silence regard—
ing the surrounding circumstances should
be construed to establish either strict liabili—
ty or an objective test similar to criminal
negligence. We,reject this argument. The
Model Penal Code provides in substance
that if one mental element is provided for
an offense, it applies to all the material
elements of the offense in the absence of a
contrary purpose. See Model Penal Code
§2.02(4). This provision was carried over
in the Tentative Draft and the Revised
Code (seeAS 11.81.610(a)), but was repealed
in 1980. €€ SUPIA note 1.

[4] AS 11.81.600(b) specifies that strict
liability must be expressly designated.
Further, in the commentary to AS 11.81.-
610, the drafters stated:

Under subsection (b), if a statute does
not specify any culpable mental state,
conduct is required to be engaged in
"knowingly~””and results and circumstanc—
es are required to be engaged in "reck—
lessly.” "Criminal negligence" will not
apply unless the term is expressly includ—
ed in the statute defining ;he offense.

2 Senate Journal Supplement No. 47, at 144
(June 12, 1978). Under these circumstanc—

her,

"inten—
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es, we conclude that "recklessly" governs
the surrounding circumstances and the re-
suit in reckless murder.

in addition to his statutory construction
arguments, Neitzel objects to this analysis
on two grounds. First, he contends that
holding an intoxicated jierson to the same
standard us u sober person deprives the
intoxicated person of due process of law.
He relics upon Kimoktouk v. State, 534 p.2d
25, 33 -35 (Alaska 1978). Secondly, he con—
tends that reckless murder is insufficiently
distinguished from reckless manslaughter
so that his conviction deprives him of the
equal protection of the law. He relies, IN{EI
alia, on Keitli v. State, 612 p.2d 977, 986 n.
31 (Alaska 1980).

Kimoktoak is inapposite. There the court
interpreted former AS 11.70.030 to permit
evidence of intoxication to negate knowl —
edge where knowledge was an element of
an offense. The court relied on cases from
California similarly interpreting California
Penal Code &22, which at that time was
identical to former AS 11.70.030. The court
did not base its holding on the constitution.
Current Alaska law expressly precludes this
result with regard to offenses established in
the Revised Code. OB AS 11.81.630, .640
and .900(@)(2)-

[5] Neitzel does not dispute his ability
to know he was firing a gun. The focus of
his due process attack is on the claim that
he recklessly disregarded the surrounding
circumstances. In this regard, the Revised
Code follows the Model Penal Code iIn pre—
cluding evidence of intoxication on the issue
of recklessness. OB€ Model Penal Code
§2.08(2). We do not consider the legisla—
tive judgment to preclude consideration of
intoxication in determining recklessness so
irrational that it violates due process. .
Morgan v. Municipality of Anchorage, 643
P.2d 691, 692 (Alaska App.1982) (city need
not prove that person prosecuted for driv—
ing while intoxicated knew his driving was
impaired). The commentary to the Model
Penal Code sets out the arguments for con—
sidering intoxication on the issue of reck—
lessness and then explains its reasons for
rejecting those arguments as follows:
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The ease thus made
spect, but there are strong considerations
on tho other side. Wo mention first tho
weight of the prevailing law which hero,
more clearly than in England, has tended
towards a special rule for drunkenness,
Boyond this, there 1is the fundamental

point that awareness of the potential con—

sequences of excessive drinking on tho
capucity of human beings to gauge the
risks incident to their conduct is by now

so dispersed in our culture that we be—
lieve it fair to postulate a general equiva—

lence between the risks created by the
conduct of tho drunken actor and the
risks created by his conduct in becoming
drunk. Becoming so drunk as to destroy
temporarily the actor 3 powers of jwrcep-
tion and of judgment 1is conduct which
plainly has no affirmative social value to
counterbalance the potential danger.

The actor3 moral culpability lies in en—

gaging in such conduct. Added to this
are the impressive difficulties posed in
litigating the foresight of any particular
actor at the time when he imbibes and

the relative rarity of cases where intoxi—

cation really does engender unawareness
as distinguished from imprudence. These

considerations lead us to propose, on bal—
ance, that the Code declare that unaware —

ness of a risk of which the actor would

have been aware had he been sober be

declared immaterial.
A.L.1. Model Penal Code, Tentative Draft
No. 9 &2.08 at 8-9 (1959). We find these
considerations persuasive. Accord State v.
Ramos, 648 P.2d 119, 120-22 (Ariz.1982);
People v. LeGrand, 61 A.p.2d 815, 402 N..
s.2d 209, 211, Cet, denled, 439 U.S. 835, 99
S.Ct. 117, 58 L.Ed.2d 130 (1978).

Neitzel 3 equal protection argument is
also unfounded.
less murder, as we define it, is conceptually

indistinguishable from reckless manslaugh—

ter. 568 B. cegan, A Case of Depraved
Mind Murder, 29 st. John 3 L.Rev. 417, 440-
50 (1974) (criticizing the comparable New
York statute on this ground).
tion is held to be a defense to murder but
not manslaughter, Neitzel concludes the
two offenses are kept separate and the
equal protection problem disappears.

is worthy of re—

Neitzel argues that reck—

IT intoxica—

6] We reject this argument
oven without allowing intoxication us a de—
fense to murder, the two offenses are suffi—
ciently distinct to avoid equal protection
problems. The Revised Code simply follows
the Model Penal Code in distinguishing
reckless murder from reckless manslaugh—
ter. The drafters of the Model Penal Code

suggest the following reasons:

Section 210.2(I)(b) also provides that
criminal homicide constitutes murder
when it is "committed recklessly under
circumstances manifesting extreme indif—
ference to the value of human life.” Thi3
provision reflects the judgment that
there is a kind of reckless homicide that
cannot fairly be distinguished in grading
terms from homicides committed purpose—
ly or knowingly.

Recklessness, as defined in Section
2.02(2Xc), presupposes an awareness of
the creation of substantial homicidal risk,
a risk too grrit to be deemed justifiable
by any valid purpose that the actor 3 con—
duct serves. Since risk, however, is a
matter of degree and the motives for risk
creation may be infinite in variation,
some formula is needed to identify the
case where recklessness may be found
and where it should be assimilated to
purpose or knowledge for purposes of
grading. Under the Model Code, this
judgment must be made in terms of
whether the actor 3 conscious disregard of
the risk, given the circumstances of the
case, so far departs from acceptable be—
havior that it constitutes a “gross devia—
tion from the standard of conduct that a
law-abiding person would observe in the
actor 3 situation.” Ordinary recklessness
in this sense is made sufficient for a
conviction of manslaughter under Section
210.3(D(@)- In a prosecution for murder,
however, the Code calls for the further
judgment whether the actor"s conscious
disregard of the risk, under the circum—
stances, manifests extreme indifference
to the value of human life. The signifi—
cance of purpose or knowledge as a stan—
dard of culpability is that, cases of provo—

I>eeau80
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cation or other mitigation apart, purpose—
ful or knowing homicide demonstrates
precisely such indifference to the value of
human life, Whether recklessness is so
extreme that it demonstrates similar in—
difference is not a question, it is sub—
mitted, that can be further clarified. It
must be left directly to the trier of fact
under instructions which make it clear
that recklessness that can fairly be assim—
ilated to purpose or knowledge should be
treated as murder and that less extreme
recklessness should be punished as man —
slaughter.

Insofar as Subsection (1)(b)
within the murder category cases of

includes
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who fired several shots into a house
which he knew to be occupied by several

persons. The court affirmed his convic—
tion of murder because the defendant3
conduct was "imminently dangerous" and

"evinced a wicked and depraved mind

regardless of human life." Other acts
held to show sufficient recklessness to
justify a conviction of murder include
shooting into a moving automobile and

throwing a heavy beor glass at a woman

carrying a lighted oil lamp. The Model

Code formulation would permit a jury to
reach the same conclusion in each of
these cases.

a.L.1., Model Penal Code and Commenta-
[€S, Part 11 §210.2, at 21-23 (1980) (foot—
notes omitted). The commentator con—
cludes:

homicide caused by extreme recklessness,
though without purpose to kill, it reflects
both the common law and much pre-exist—

ing statutory treatment usually cast in
terms of conduct evidencing a "depraved
heart regardless of human Ilife" or some
similar words. Examples usually given
include shooting into a crowd or into an
occupied house or automobile, though
they are not, of course, exhaustive.

Some indication of the content of this
concept as a means of differentiating
murder and manslaughter may be afford—
ed by prior decisional law. One case in—
volved a game of Russian roulette, where
the defendant pointed a revolver loaded
with a single cartridge at his friend. The
weapon fired on the third try, and the
fatal wound resulted. The court af—
firmed the conviction for murder, despite
ample evidence that the defendant had
not desired to kill his friend, with the
statement that “falice in the sense ox a
wicked disposition is evidenced by the
intentional doing of an uncalled-for act in
callous disregard of its likely harmful ef—
fects on others.” In another case, the
defendant3 claimed intention was to

Given the Model Code definition of
recklessness, the point involved is put ad—
equately and succinctly by asking wheth —
er the recklessness rises to the level of
"extreme indifference to the value of hu—
man life. As has been observed, it
seems undesirable to suggest a more spe—
cific formulation. The variations re—
ferred to above [various formulations
from modern codes discussed in the com —
mentary] retain in some instances greater
fidelity to the common-law phrasing but
they do so at great cost in clarity. Equal —
ly obscure are the several attempts to
depart from the common law to which
reference has been made. The result of
these formulations is that the method of
defining reckless murder is impaired in
its primary purpose of communicating to
jurors in ordinary language the task ex—
pected of them. The virtue of the Model
Penal Code language is that it isa sim—
pler and more direct method by which
this function can be performed.

shoot over his victim3 head in order to
scare him. The court held that, even
crediting this assertion, the jury could
find the defendant guilty of murder on
the ground that his act showed "such a
reckless disregard for human life as was
the equivalent of a specific intent to kill."
A third illustration involved a defenuant

|d at 25-26 (footnotes omitted).

In conclusion, jurors asked to evaluate
conduct resulting in death to determine
whether it was negligent, reckless or mali—
cious must weigh four factors:

(D) The social utility of the actor3 con—

duct,
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(2) the magnitude of the risk his conduct
creates including both the nature of for-
seeable harm and the likelihood that the
conduct will result in that harm;

(3 the actor3 knov/ledge of the risk;

and

(4) any precautions the actor takes to

minimize the risk.

See 6. Fretcher, Rethinking Criminal Law

84.3, at 259-62 (1978) (Homicide by Exces—
sive Risk Taking); W. LaFave and A. Scott,

Handbook on Criminal Law §70, at 541-45

(1972) (Depraved-Heart Murder). Under

the Revised Code, negligent homicide and

reckless manslaughter are satisfied by con—
duct creating a significant risk of death

absent justification or excuse. They differ
only in the actor 3 knowledge of tho risk.

In differentiating reckless murder from

reckless manslaughter, the jury is asked to

determine whether the recklessness mani —
fests an extreme indifference to human life.

In so doing, it might pay particular atten—
tion to the social utility of the defendant3

conduct and the precautions he takes to

minimize the apparent risks. In evaluating

the social utility of the actor®s conduct, the

jJury must of course consider defenses such

as provocation, necessity, the defense of self
and of others, if supported by the evidence.

Shooting at someone, by itself, is devoid of

social utility and consequently has been

used by the commentators as the paradigm

of extreme indifference to human life.

Where, however, a gun is fired at an at-,
tacking lion in an attempt to rescue the

victim and the bullet strikes the victim, the

social utility of the conduct may excuse it
despite the magnitude of the risk. CL Lee

V. §tate, 490 P.2d 1206 (Alaska 1971) (a civil

case where the victim was shot in the

course of her rescue from a lioness; jury

absolved defendant of gross negligence,

case remanded for trial for ordinary negli—
gence), OVerruled on other grounds, Munroe

v. City Council, s45 p.2d 165, 170 n. 11,

modified on rehearing, s47 p.2d 839 (Alaska

1976).

In addition, the jury may evaluate any
precautions taken. Thus, a person may be
reckless in the sense that he knowingly
engages in conduct which creates a forseea-

ble risk of death and amounts to a gross
deviation from the standard of conduct that
a reasonable person would observe in the
sense that the social utility of his conduct
does not warrant exposing another to the
risk of death. He may, however, still not
manifest an extreme indifference to the life
of the person endangered if he takes sub—
stantial precautions to minimize the risk.

Finally, and most importantly, the jury
must consider the nature and gravity of the
risk, including the harm to be foreseen and
the likelihood that it will occur. For both
murder and manslaughter, the hai-m to be
foreseen is a death. Therefore, the signifi—
cant distinction is in the likelihood that a
death will result from the defendant 3 act.
Where the defendant 3 act has limited social
utility, a very slight though significant and
avoidable risk of death may make him
guilty of manslaughter if his act causes
death. Driving an automobile has some
social utility although substantially reduced
when the driver is intoxicated. The odds
that a legally intoxicated person driving
home after the bars close will hit and kill or
seriously injure someone may be as low as
one chance in a thousand and still qualify
for manslaughter. Where murder is
charged, however, an act must create a
much greater risk that death or serious
physical injury will result. This is the
point, in the Model Penal Code commentary
"that recklessness ... can fairly be assimi—
lated to purpose or knowledge

How likely death must be before murder
can be charged is not susceptible to mathe —
matical demonstration. An examination of
the classic example given to distinguish
murder from manslaughter- Russian rou—
lette- gives some guidance. If a revolver
had six chambers in its cylinder and only
one contains a bullet and we assume no
imperfection in the revolver, then the odds
are one in six that a bullet will fall under
the hammer when the cylinder is spun and
the trigger is pulled. Stated otherwise a
participant has a 16.7fs chance of being
killed or seriously injured and an S3.3%
chance of not being killed or seriously in—
jured in a game of Russian Roulette each
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time he puts the gun to his temple and pulls  ing jury instructions, it does not appear
the trigger. The act isso dangerous and so  that the instructions actually given the jury
lacking in social utility, however, that it differed materially from what we find to be
demonstrates extreme indifference to hu— the controlling law. To the extent that the
man life and serves to distinguish murder Revised Code would authorize additional in—
from manslaughter. structions differentiating murder from
manslaughter in terms of the social utility
of Neitzel 3 conduct measured against the
gravity of the risk that Neitzel"s conduct

The commentary to the Model Penal Code
suggests that all of these concepts are ade—
quately conveyed to the jury in the single
phrase “&xtreme indifference to the value Presented to Ms. Reedy, a question we do
of human life." We therefore hold that the NOT decide, no such instructions were re—

Revised Code sufficiently distinguishes be— duested. Neitzel would be hard-put to ar—
tween reckless murder and reckless man— 9ué that his conduct had any social utility;

slaughter to satisfy equal protection.3 his conduct closely approximates the exam —
ples frequently used in the common law and

11 The trial court instructed the juryijn the Model Penal Code to differentiate
on second degree murder, manslaughter (ockless murder from manslaughter. **
and negligent homicide. The jury was spe— yhijle we hold that recklessness regarding
cifically informed that manslaughter and the consequences was the required culpable
negligent homicide were lesser included of— pental state for reckless murder, we con—
fenses of second degree murder. The court clude that the instructions given adequately
defined recklessness for the jury. It did conveyed chat idea to the jury. We find no
not tell the jury that murder wa3 a strict evidence other than that relating to intoxi—
liability offense or that negligence regard— cation which would support an instruction
ing the surrounding circumstances was suf— on diminished capacity and, as we have
ficient to establish murder. While the par— seen, intoxication cannot be considered by
ties dibated distinctions between "objec— the jury indetermining the culpable mental
tive’”a id "subjective" theories of extreme states of "knowingly”~”and "recklessly" un—
indiffer ;nce murder out of the jury$ pres— der the Revised Code. We therefore con—
ence in sheir arguments to the court regard— clude that any error in the instructions was

3, Ou decrsmn |s orS 80 mpatible ry and the legislative report clearh{ V|ews the
% 0 SU secttosas 3|m|ar but distinct.
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harmless beyond reasonable doubt.

824, 828, 17 L.Ed.2d 705, 710 (1967).

The judgment of the superior court is

AFFIRMED.5

Joe KOGANALUK, Appellant,
V.

STATE of Alaska, Appellee.

yond Chait-
man v. California, 3se u,s, 18, 24, 87 s.ct.

third offender, were relevant in determin—
ing appropriate sentence and defendant"s
conduct was among most serious within
definition of offense,

Affirmed.

Rape «=>64
Imposition of sentence of ten years 7im—
prisonment on defendant convicted of first-
degree sexual assault was not excessive de —
spite defendant3 contention that the sen—
tence was equivalent to presumptive term
proscribed for second-felony offender com—
mitting the same class of offense while he
was first offender under pres, otive sen—

No. 6531.

Court of Appeals of Alaska.

Nov. 26, 1982.

Defendant was convicted in the Superi—
District, Barrow,
J., of first-degree sexual as—

or Court, Second Judicial
Jay Hodges,

tencing provisions of revised criminal code

where defendant 3 previous convictions, al—

der sentencing provisions

though not capable of being considered un—
because more

than seven years had elapsed since his un—
conditional discharge, were relevant to de—
termination of sentence and where defend—

in definition-of offense.
1255.155(c) (5,10).

sault, and he appealed from the imposition
of a ten-year sentence of imprisonment.

The Court of Appeals held that defendant 3
sentence was not excessive despite his con—

Paul Canarsky, Asst.
Fairbanks, and Dana Fabe,

tention that the sentence was equivalent to

ten-year presumptive term prescribed for
second-felony offender committing same
class of offense and he was first-felony
offender under presumptive sentencing pro—
code where his
previous convictions, although not the besis®
for sentencing defendant as a second or
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MEMORANDUM February 17, 1989

TO: Senator Jan Faiks, Chair
Senate Judiciary Committee

FROM: SenatorArliss Sturgulewski, Chairnn
Senate Rules Committee

RE: CSSJR 1 (State Affairs) Proposing an amendment to the
Constitution of State of Alaska relating to open
meetings.

Thank you fcr _our v/ork on SJR 1 in the State Affairs Committee and
your commitment to move the vresolution through the Judiciary
Committee. 1 have attached back up material to this memo which you
may find helpful.

1 - a copy of CSSJR 1 (State Affairs)
2 -a secticm&l on CSSJR 1 (S.A.)
3 -a fiscal note for SJR1 (F.N. for CSSJR 1 (S.A.), which you

should have attached to the original bill, 1is 1identical - a one
time expense of $2.2 thousand for the election)

4 - a series of commonly asked questions and answers on open
meetings

5 -a briefing paper onthe 1initiative process 1in regard to
constitutional amendments

6 -a copy of the more restrictive wording preferred by the
Coalition for an Open Legislature

7 - several papers prepared by House Research and Legal Services
on open meeting statutes and constitutional provisions in other
states

8 - a copy of the existing open meeting statute and Uniform Rule
22

My staff has additional material available and looks forward to
working with Chris on this issue. Thank you for your help.
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MEMORANDUM February 10, 1989
TO: Senator Jan Faiks, Chair

Senate Judiciary Committee

FROM: SenatorArliss Sturgulewski, Chainrn
Senate Rules Committee

RE: CSSJR 1 (State Affairs) Proposing an amendment to the
Constitution of State of Alaska relating to open
meetings.

SJR 1 is an important and balanced piece of legislation that will
guarantee the public a reasonable right of access and openness 1in
the legislative process.

The first words of the existing open meeting act (OMA) are; "All

meetings of a legislative body . . . shall be open.™ In 1986 the
League of Women voters sued after a series of closed meetings by
the legislature. In that suit, the Superior Court found the

legislature had violated the OMA and Uniform Rule 22, a fact the
defense did not dispute, and that the OMA applied to the
legislature.

When the Supreme Court reviewed the case, it held that though both
the OMA and Uniform Rule 22 had been violated and were intended to
apply to the legislature, this statute and rule fall within the
legislature®s rule making authority, and court could not enforce
compliance,, The matter was nonjusticiable.

The legislature is left in the position of requiring very stringent
open meetings standards of other governmental bodies throughout the
state, but being exempt from enforcement of any such requirements

for the legislature. It can only be remedied by adoption of
constitutional amendment which will provide a basis for judicial
enforcement.

The standard for openness set in SJR 1 is reasonable and workable.
It is the practice currently followed by the legislature in less
ambiguous wording. Its presence in the constitution will establish
a basis for enforcement of that standard.



SJR 1 is substantially the same as last year®s Senate State Affairs
committee substitute which was developed after a great deal of
work. This year®s State Affairs CS restructures Section 1 to
further reduce any ambiguity of language.

The resolution is divided into three sections. Section 1 is the
actual language that will be added to the constitution. Section
2 is legislative intent. Section 3 places the amendment before the
voters at the next general election,

SECTION 1
Section 1(a) states that except for the executive sessions
authorized in 1(b), private and substantive discussions and debates
on legislation under its jurisdiction bv a quorum of a house of the
legislature or a committee is prohibited. This is the heart of the
amendment.

Private and substantive discussions and debates on legislation
under 1its jurisdiction by a quorum of a house or its committee is
prohibited under all circumstances other than executive sessions,
but this is the only thing that 1is prohibited.

The treatment of a caucuses has been a difficult irsue in the
drafting of this amendment. SJR 1 handles this problenm
successfully by making clear that a quorum of a committee or of a
house is prohibited from holding substantive debate on a
legislation under its jurisdiction in any private setting, whether
that private setting 1is a caucus, an informal meeting 1in the
chairman®s office, or on the bench during a legislative softball
game.

Any grouping of legislators that is not a quorum, however, may
discuss anything they wish in private and a quorum of legislators
may discuss anything in private except substantive discussion and
debate on legislation under the jurisdiction of their particular
committee or house.

Section 1 () allows the legislature or its committees to hold
executive sessions to consider matters authorized by law.

Section 1 (c¢) specifies that a court may not prescribe rules or
procedures for the conduct of the legislature nor may it invalidate
legislation because of a violation of open meeting requirements.

Section 1(d) allows the court to impose civil fines (not civil
damages) and other sanctions authorized by the legislature upon
individual legislators for wilful violations. This section 1is a
limited grant of authority to the courts. It grants them the
authority to impost.-, the sanctions authorized by law (civil fines),
but prevents the imposition of any other sanctions.

The Imposition of a civil fine on an individual legislator, the
amount of which can be set by the legislature, 1is the only



intrusion by the court into the legislative process this amendment
allows. This 1is less draconian than invalidation of legislation
which is the penalty prescribed in the OMA and which this amendment
prohibits.

Section 1(&) specifies that the legislature may implement this
section. Implementing legislation would be the appropriate place
if the legislature wished to define "legislation,”™ "under 1its
jurisdiction,”™ or other terms, establish a specific fine amount,
or require courts to delay consideration of any open meeting law
suit filed during the legislative session until the end of the
session.

SECTION 2

This section 1is legislative intent. It does not go 1into the
constitution nor on the ballot but will be considered by the
Legislative Affairs Agency in iter preparation of the neutral
summary which will be placed in the voter®s pamphlet.

Section 2(a) states the purpose of the amendment 1is to make
openness 1in government the rule and secrecy the exception and to
ensure the public is not excluded during substantive deliberative
and decision making stages of the budgetary and lawmaking process.

Eection 2(() states that the amendment provides a basis for
judicial enforcement of the existing open meeting law to the extent
it Is consistent with this amendment, notwithstanding article 11,
section 6 (legislative immunity) or section 12 (rule making
authority). The last sentence makes clear that if the legislature
adopts a fine amount or schedule, the court must follow that
schedule.

Section 2(c) states that the amendment 1is not intended to prevent
the free flow of ideas among legislators or their participation in
public forums, community events, site visitations, or social
events.

Section 2(d) is instructions to the Legislative Affairs Agency.

Section 3 puts the amendment on the ballot at the next general
election.

The constitutional amendment proposed in SJR 1 1is balanced,
workable, and needed. Thank you for your support.
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counting purposes. However, these costs are based on the
assumption that all candidates and 1issues will fit on three
ballot cards, which is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would h«ive to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

4

Under these circumstances the fiscal note would be?

53.4
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Senator Sturgulewskils Office

ALASKA SUNSHINE
SJR 1 Questions and Answers

1)
Q - Shouldn"t SJR 1 contain definitions of all its terms and be

more detailed and precise in specifying when legislators are
required or not required to hold open meetings?

A - The language in section 1 of SJR 1 will become part of the
Alaska constitution and the language 1is "constitutional™ in nature
rather than "statutory”. To the greatest extent possible, SJR 1
uses plain english and unambiguous words. The proper place for
definition of terms is in statute.

2)
Q - Won"t the existence of a open meetings section 1in the
constitution invite frivolous lawsuits from citizens who are

unhappy with a particular piece of legislation?

A « No. Until the Supreme Court®"s 1986 decision in the suit by the
League of Women Voters and the Daily News, it was commonly thought
that the legislature was subject to the existing open meetings act
which 1is much stricter than the proposed amendment. During that
time there were no open meeting related suits against the
legislature.

There are also 160 municipal governments in Alaska and a host of
state, municipal, and school related commissions and boards, all
of which are subject to suit under the open meetings law. Despite
the possibilities, there have been only a handful of open meeting
lawsuits against these entities. SJR 1 also prohibits invalidation
of legislation which further decreases the motivation for someone
who dislikes a particular law to file a frivolous suit.

3)
Q - Why doesn"t the amendment make a specific exemption for
caucuses and specify what can be discussed in them?

A - How to deal with caucuses has been the most difficult issue in
the history of this legislation. Most early drafts contained
specific exemptions for caucuses and references to what type of
discussion was allowed in them. Most drafts (there have been 41
so far), would have allowed discussion on "organizational matters",
"strategy", or "procedure".

Unfortunately there has never been agreement on what these terms
mean. Constitutional language does not contain definitions and
while i1t would be appropriate to leave the definitions to
implementing legislation, this approach would leave the legislature
vulnerable to these terms being redefined in statute by initiative



at a later date.

In the Senate State Affairs Committee last year, the committee
resolved the problem by specifying that only one type of discussion
is prohibited and it doesn"t matter where it occurs; "private and
substantive discussions or debates on legislation under 1its
jurisdiction by a quorum of a house of the legislature or of a
committee." Any other discussion is permitted anytime, anywhere,
including in caucuses.

4)
p - Will this amendment be the "camel®s nose under the tent” which
allows the courts to tell the legislature how to conduct its

business?

A - No. This has been a favorite argument of persons opposed to
the amendment, but the amendment has been amended to specifically
prohibit the court from prescribing rules or procedures for the
conduct of legislative business or invalidating legislation because
of a violation of open meeting requirements.

5)
Q - Should there be a companion bill that amends the existing open
meetings statute?

A - The proposed amendment provides that the legislature may
implement it. This would appropriately be done by amending the
existing open meeting statute and a bill doing so will be desirable
once we know the final form of the amendment. The earliest the
amendment can become part of the constitution is in time for the
1991 legislative session. This leaves plenty of time to work out
the technical aspects of implementing legislation.

6)

Q - Will courts pay attention to the intent contained in section
2 of SJR 1?

A - If a court case arose where Court needed to look at the

legislative history of the open meetings amendment the court would
look first at the explanations that were before the voters in the
official election pamphlet when they voted to ratify the amendment.

Section 2(d) of the 1intent instructs Legislative Affairs to
consider the statement of legislative intent contained in Section
2 in the preparation of its neutral statement for the pamphlet.
We would also include the statement of legislative intent in the
statement in support of the measure which we are allowed to include
in the pamphlet. If the court needed to look beyond that, the
intent contained in the resolution itself, would be the preeminent
piece of legislative history.



7)

Q - Would passage of this amendment leave the legislature
vulnerable to the public passing a very restrictive open meetings
statute by initiative?

A - No. The open meetings amendment will provide a basis for
judicial enforcement of the existing open meetings law or
subsequent amendments to that law to the extent the provisions of
the statute are consistent with the amendment. While future
statutory changes can and probably will take place, whether they
are done by the legislature or the initiative process there can be
any enforcement of any provision that does not conform to the
amendment.

The Dbest prevention of an 1initiative process 1is the public
perception that by passing this resolution and obeying it, there
is no need for an initiative.

8)

Q - What are Sections 6 and 12, Article 11 of the state
constitution and why does the intent language say "notwithstanding”
these sections?

A - Section 6 is legislative 1immunity and Section 12 1is the
legislative rule making authority. The proposed amendment 1is a
limitation on the authority of the legislature. When it gives the
court the right to enforce a rule in this one specific area and to
impose civil fines on individual legislators who willfully violate
the law, 1t creates a tension between Article | and Article II.
This 1intent makes clear how that xension is resolved and avoids
unnecessary litigation-

9)
Q - SJR 1 provides for civil fines for violation of the open
meetings statute. Is there a limit on the size of the fines and

why isn"t invalidation of legislation retained as a penalty?

A - A limit on the amount c* the civil fines may be established by
the legislature in statute. The reason the amendment prohibits
invalidation of legislation is because it is a draconian penalty
which does not directly penalize the individuals who were

responsible for the violation. If the invalidation was used, it
could invalidate legislation which has had a whole series of public
hearings and was the subject of only one secret meeting. There

are also doubts whether invalidation is constitutionally
enforceable.



Senator Sturgulewski®s Office
February 1, 1989

Amending Alaska®s Constitution - Step by Stop

Amending Alaska®s Constitution requires that a joint resolution be
passed by two thirds vote in each house and the question then be
approved by a majority of voters at the next general election. The
public can express 1its desire to amend the constitution through a
rather convoluted initiative process and advisory vote, but can not
force the Ilegislature to adopt the required joint resolution.
There is no requirement for public action before the legislature
proposes or acts on a resolution proposing an amendment to the
constitution.

1D Initiative Drive

Initiative Drive would place question on ballot - Should there be
a temporary law to instruct the Lt. Governor to place on the ballot
at the following general election, an advisory vote asking whether
there should be a constitutional open meetings amendment?

2)

If initiative drive is successful the directive to the Lt. Governor
becomes temporary law and he places the advisory vote on next
ballot.

3) 1st Vote
IT Ballot issue passes -

),
Lt. Governor places advisory vote on next general ballot (two years
later).

5 2nd Vote
If advisory vote passes -

6)
We are where we are right now, with the legislature considering the

issue, no action is mandated.

IT legislature passes resolution by two thirds vote in each house -

8)
Proposed amendment goes on the ballot of the next general election.

9 3rd Vote
If voters approve -

10)
Alaska Constitution is amended.



A TEMPORARY LAW OF THE STATE OF ALAS CA ()

Directing the Lieutenant Governor to plaoo an
initiative on the next general election ballot,
advising the legislature to placa on the ballc
an amendment to the constitution of the state

of Alaska relating to open meetings.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA'I

* Section 1. The Lieutenant Governor of the State of Alaska is
directed to place before the voters at the next general election, as
allowed by law, an initiative which readsi

Shall the people of the State of Alaska advise the legislature to

place a constitutional amendment on the ballot requiring the legislature to
conduct 1its business publicly, amending Article | of the Constitution of
the state of Alaska by adding a new section to read;

SECTION 23. MEETINGS OPEN. All collective information
gathering, deliberation, and decision,making of each house of the
legislature, and of all sub-units of the legislature and each house of
the legislature shall be open to the public unless a legislative body
is meeting in executive session to consider matters authorized by law.
If a matter is appropriate to a particular legislative body, nonpublic
consideration of the matter by a quorum of that legislative body 1is a
violation of this section, Legislators may otherwise meat collective—
ly in private only to consider matters of procedure, organization, or
strategy. Action taken in violation of this section may be voided and
the legislature shall prescribe additional penalties for violation of

this section. This section shall be interpreted to provide maximum

public access to legislative deliberation,
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December 18, 1986
MEMORANDUM

T0:

FROM:  Ginny Fay
Legislative Analyst

RE: Alaska Open Meetings
Research Request 87.049

You requested that we provide information to clarify the applicability of

Alaska®s open meetings law (Attachment A). You asked which public bodies
and what meetings are covered and if there are provisions for spontaneous
meetings. With regard to legislative meetings, you asked us to discuss
uniform rules as well as the open meetings law. You also wanted to know

if there is a relevant model law (either state or federal).

Applicability of the Alaska Open Meetings Law

Alaska Statute 44.62.310(a) broadly identifies meetings that are required
to be open to the public.

Al meetings of a legislative body, of a board of regents, or of
an administrative body, board, commission, committee, subcommittee,
authority, council, agency, or other organization, including sub-—
ordinate units of the above groups, of the state or any of its
political subdivisions, including but not Ilimited to municipali—
ties, boroughs, school boards, and all other boards, agencies,
assemblies, councils, departments, divisions, bureaus, commissions
or organizations, advisory or otherwise, of the state or local
government supported in whole or in part by public money or
authorized to spend public money, are open to the public except as
otherwise provided by this section [emphasis added].

The wording of this section, especially the phrases in bold, makes it
clear that all public bodies that receive or are authorized to spend pub-—
lic money are required to have open meetings unless they are specifically
exempted. What 1is unclear, however, is what constitutes a meeting and,
thus, the level of applicability of the law to public bodies. The
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Alaska 1law provides no guidance regarding thedefinitions of a meeting,
openness, and group or body. In other states as well as Alaska, these
terms and their definitions comprise the three basic issues regarding the
applicability of open meetings laws.

In other states, applicability 1is generally specified in statements which
tell the purpose of the legislatures In enacting them. Statements of
intent also aid judges 1in interpreting relatively vague sections of open
meetings laws. Often these intent statements are part of the meetings
laws. Many states have fairly broad statements of legislative intent or
policy, but also write into their laws very specific definitions of terms
such as meeting, public body, public business, formal and informal,
deliberation, decision making, quorum, public notice, and action taken.
These definitions determine whether the lawapplies in a particular
instance, thus rendering the activities of public bodies subject to the
requirements of openness and thereby made known to the general pub-—
lic. ,2

Alaska Statute 44.62.312 provides State policy regarding open meetings.
Neither AS 44.62.312 nor the available legislative history provide defi—
nitions of pertinent terms or other specific 1information concerning the
applicability of the law. General Jlanguage leaves specification of rele—
vant terms to the court or Attorney General.

Alaska Attorney General and Supreme Court opinions which help clarify the
applicability of the open meetings law are attached (Attachment C). A May
11, 1981 Attorney General opinion (summarized 1in Geldolf, May 19, 1933)
regarding the application of the law to informal meetings may be of par—
ticular interest. It concludes that the open meetings law applies only
to mu*lti-member bodies which have a fixed membership, which are supported
in whole or in part by public monies and which have power pursuant the law
to exercise governmental power or provide advice through a vote. Accord—
ing to the opinion,, the open meetings law does not apply to meetings of

National Associatiion of Attorney Generals, "Open Meetings:Actions and
Meetings Covered" (Raleigh, N.C.: NAAG), 1979, p.l.

~“The statement of policy and intent contained 1in Hawaii®"s meeting law is
representative of such general declarations (Hawaii Rev. Stat. Section

92-1). An example of a very detailed definition of "meeting”™ is con—
tained in the Connecticut meeting Jlaw (Conn. Gen. Stat. Ann. Section
1-18(6). The state of Nevada open meetings law provides an understanding

of what is meant by "meeting"” 1in language that 1is common to many such
laws. Pertinent language from these statutes is found in Attachment B.
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individuals who are public officers or employees, such as cabinet members,

who are not empowered collectively to exercise power or advice as a body.

A January 30, 1985 Attorney General opinion states that court®s interpreta—
tions of comparable open meetings laws identify an applicable public body
as being a multi-membered, tax-supported entity which possesses the power
and authority to reach policy-making decisions which affect the rights of
citizens. These opinions indicate that, staff level meetings of the execu—
tive branch, as opposed to an appointed board, are not subject to the open

meetings law.

In an Alaska Supreme Court opinion (Attachment C), ™"meeting” under the
Open Meetings Act includes every step of the deliberative and decision
making process when a governmental unit meets to transact public
business. In summary, except for the May 11, 1981 and January 30, 1985
Attorney General opinions, the Alaska Supreme Court and Attorney General
opinions have ruled application broadly and exceptions narrowly.

Applicability to the Legislature

The Alaska open meetings law explicitly includes all meetings of members
of the legislative body with the exception of organizational meetings.
Rule 22 of the Uniform Rules (Attachment D) is very similar to State law
in that it also opens all legislative meetings to all legislators and to

the public. Rule 22 criteria for executive sessions are also similar to
State law. The Uniform Rules are more explicit 1in setting meeting
notification vrequirements; State law require* only "reasonable public
notice"™ while Rule 23 provides specific timeframes. The applicability of
the state"s meeting law to the legislature is explicitly stated 1in the
available legislative history (Attachment E). The February 2, 1972

Judiciary Committee Report on Senate Bill 253 stated;

This bill makes clear that state law requiring that meetings of
public agencies be open to the public applies to the legislature
and its subordinate units. The bill also reemphasizes state policy
against closed meetings of public bodies.

A comparative study on state open meetings laws states that Alaska
legislative caucus meetings are not subject to the Alaska open meetings

law. I found no statements in t.".a law itself or court or Attorney General
opinions which exempt legislative caucuses once the organizational unit is
established. Therefore, I cannot establish the basis for the study"s
conclusion (however, caucus meetings have traditionally been closed in
Alaska). AlIl  information 1 examined indicates that all meetings of the
legislative body or subordinant units are covered by the law, regardless
of whether or not meetings are formal, action is taken, or a quorum 1is
present. I presume that the Jlaw applies only to meetings in which
official business 1is discussed, but this point 1is not addressed 1in the
law. The laws of some states specifically identify what 1is not a

meeting, such as the chance meeting between two or more members of a
public body where no official business 1is discussed or conducted.
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Spontaneaous Meetings

Alaska Section 44.62.310(e) states that "reasonable public notice must be

given for all meetings required to be open under this section.” This
implies that there are no provisions for spontaneous meetings. There is
also no reference to emergency meetings 1in the Alaska law. The Washington

state meetings law contains a section which specifically addresses emerg—
ency meetings under fairly grave circumstances (Attachment F).

Model Laws

Proponents of open meetings laws--such as the Society of Professional

Journalists, Common Cause, and the Freedom of Information Center--generally

advocate increasing public accessibility to public information and pro—
cesses. From this viewpoint, these groups have described model laws.

Common Cause believes a model law contains the following characteristics:

All meetings of legislative,” executive, administrative, and advisory
bodies of state and local government should be open whether or not
that meeting is formal or informal.

At least 72 hours of notice should be provided.

Laws should avoid the use of general language that may be
misinterpreted.

Detailed minutes of all meetings should be made available to the
public.

Meaningful sanctions for violations should be written 1into the
statute.

Studies which examine the provisions of state open meetings laws and rank
states on the basis of the number of provisions they contain have identi—

fied 23 provisions. Conceptually, the more provisions a law contains, the
"better" the law. This 1is true, however, only if the provisions are
readily applicable as a result of a clearly specified law. Tables 1 and 2
identify some of the major provisions of open meetings laws and which state
laws contain these provisions. Based on the ranking of these provisions,
precise writing, and restrictions on closed executive sessions, these
studies have concluded that the Tennessee open meetings law (Attachment F)
is a model, strong law. The Washington state law 1is also attached. It

provides another example of a law with a definitions section which helps to
clarify applicability.

From the standpoint of public bodies that are required to comply with open
meetings laws, a model law 1is probably one that stikes a balance between
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Arizona X

Arkansas X X
Cali fornia X X
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Colorado
Connecticut
Delaware
Florida

Georgia X X
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Idaho

111 i.1iois
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Kentucky
Louisiana X
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New Mexico
New York
North Carolina X
North Dakota X
Ohio

Oklahoma X
Oregon

Pennsylvania

Rhode Island

South Carolina X X
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Tennessee X

Texas X
Utah
Vermont
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Washington
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Wyoming

> <X

a--occurring at this time.

SOURCE: Council of Slate Governments, Backgrounder, "Government 1in the
Sunshine,”™ (Lexington, Kentucky) June 1986.

Prepared by the Mouse Research Agency, November 1986.
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public access and public body efficiency. The trend over the past ten
years in the United States has been toward increasingly strong open
meetings and public information legislation. Within that climate, a model

law for public bodies would be clearly and precisely written so that its
applicability in a particular instance would be evident.

The Alaska open meetings law as written requires interpretation to

establish applicability because it lacks definition of terms. However, |
have attempted to avoid interpretation of the law because that is not this
agency"s expertise or function. I have provided background information

regarding the applicability Alaska®"s and other states®™ open meetings laws,
Alaska legislative history, and relevant court and Attorney General
opinions to help clarify a very broadly written law. I hope this
information is useful to you. Please do not hesitate to contact this
agency 1f you have additional questions.

GF

Attachments
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mA 1959; Article 5. Judicial Review.
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Sec. 44.62.300. Court review.
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:ter pre- Section
dation, 30 Agency meetings public
thorized 312 Stat ?30 Icy regargmg meetings
‘ay con-
it)(/jeter_ Sec. 44.62.310. Agency meetings public, (@) All meetings of a
A 1985) legislative body, of a board of regents, or of an administrative body,
board, commission, committee, subcommittee, authority, council,
ed bj this agency, or other organization, including subordinate units of the
NeE. above g»oups, of the state or any ofits political subdivisions, including
but not limited to municipalities, boroughs, school boards, and all
other boards, agencies, assemblies, councils, departments, divisions,
bureaus, commissions or organizations, advisory or otherwise, of the
state or local government supported in whole or in part by public
money or authorized to spend public money, are open to the public
except as otherwise provided by this section. Except for meetings of a
house of the legislature, attendance and participation at meetings by
members of the public or by members of a body may be by
teleconferencing. Agency materials that are to be considered at the
meeting shall be made available at teleconference locations. Except
when voice votes are authorized, the vote shall be conducted in such a
A manner that the public may know the vote of each person entitled to
- A letter ' vote. The vote at a meeting held by teleconference shdll be taken by
eXmen I roll call. This section does not apply to any votes required to be taken
% to organize a public body described in this subsection.
Y\t/?ns SU ' (b) I excepted subjects are to be discussed at a meeting, the meet-
Sngom ing must first be convened as a public meeting and the question of
8 % holding an executive session to discuss matters that come within the
P d exceptions contained in (c) of this section shall be determined by a

majority vote of the body. No subjects may be considered at the execu-
tive session except those mentioned in the motion calling for th >exec-
utive session unless auxiliary to the main question. No action may be
taken at the executive session.

313
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(©) The following excepted subjects may be discussed in an execu-
tive session:

(1) matters, the immediate knowledge of which would clearly have
an adverse effect upon the finances of the government unit;

(2) subjects that tend to prejudice the reputation and character of
any person, provided the person may request a public discussion;

(3) matters which by law, municipal charter, or ordinance are re-
quired to be confidential.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when holding a meeting solely
to make a decision in an adjudicatory proceeding;

(2) juries;

(3) parole or pardon boards;

(4) meetings of a hospital medical staff; or

(5) meetings of the governing body or any committee of a hospital
when holding a meeting solely to act upon matters of professional
qualifications, privileges or discipline.

(e) Reasonable public notice shall be given for all meetings required
to be open under this section. The notice must include the date, time,
and place of the meeting, and if the meeting is by teleconference the
location of any teleconferencing facilities that will be used.

(f) Action taken contrary to this section is void. (8 1art VI (ch 1) ch
143 SLA 1959; am 8§ 1 ch 48 SLA 1966; am § 1ch 78 SLA 1968; am
§ 1ch 7 SLA 1969; am & 1, 2 ch 98 SLA 1972; am § 2 ch 100 SLA
1972; am 8§ 1 ch 189 SLA 1976; am 88 2, 3 ch 54 SLA 1985)
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§ 44.62.312 State Government 9 44.62.330

Sec. 44.62.312. State policy regarding meetings, (a) It is the
policy of the state that

(1) the governmental unita mentioned in AS 44.62.310(a) exist to
aid in the conduct of the people’s business;

(2) it is the intent of the law that actions of those units bo taken
openly and that their deliberations be conducted openly;

(3) the people of this state do not yield their sovereignty to the
agencies which serve them;

(4) the people, in delegating authority, ck not give their public ser-
vants the right to decide what is good for the people to know and what
is not good for them to know;

(5) the people’s right to remain informed shall be protected so that
they may retain control over the instruments they have created;

(6) the use of teleconferencing under this chapter is for the conve-
nience of the parties, the public, and the governmental units conduct-
ing the meetings.

()  AS 44.62.310(c)(1) shall be construed narrowly in order to effec-
tuate the policy stated in (a) of this section and avoid unnecessary
executive sessions. (8 3 ch 98 SLA 1972; am § 4 ch 54 SLA 1985)

Effect of amendments. — The 1985
amendment a(ﬂ]ed paragraph (6) of sub-
section (a).

NOTES TO DECISIONS

uoted in Brookwood  Area Home- Su File Nos.
ow%ers Asan v. Municipality o?Anchor f 62%, 0% 2 1 %(1985).

Article 7. Legislative Review of Rules.

Sec. 44.62.320. Legislative annulment of regulations and re-
view.

Editgr's notes. — The Alaska Const, mentioned in the notes to decisions was
art. I, 822 amendment proposeh that was e?eateﬁ rhe Novem%er 18 election.

Article 8. Administrative Adjudication.

%“qufg%ag&%n of AS 4462330 — 3318 qnme and geace of hearing

600. Voting procedure

Sec. 44.62.330. Application of AS 44.62.330 — 44.62.630. (a) The
procedure of the state boards, commissions, and officers listed in this
subsection or of their successors by reorganisation under the constitu-
tion shall be conducted under AS 44.62.330 — 44.62.630. This proce-
dure, including, but not limited to, accusations and statements of is-
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ATTACHMENT B

Hawaii, Conneticut and Nevada

Open Meetings Law Language



Hawaii REV. STAT. Section 92-1

In a democracy, the people are vested with the ultimate decision-making
power . Governmental agencies exist to aid the people in the formation and
conduct of public policy. Opening up the governmental processes to public
scrutiny and participation 1is the only viable and reasonable method of pro—
tecting the public®s interest. Therefore, the legislature declares that it
is the policy of this State that the formation and conduct of public policy-
-the discussions, deliberations, decisions and action of governmental
agencies--shall be conducted as openly as possible.

Connecticut GEN. STAT. ANN. Section 1-18(6)

"Meeting"” means any hearing or other proceeding of a public agency and any
convening or assembly of or a quorum of a multi-member public agency, and
any communication by or to a quorum of multi-member public agency, whether
in person or by means of electronic equipment, to discuss or act upon a
matter over which the public agency has supervision, control jJurisdiction
or advisory power [but] "meeting” shall not include: any chance meeting, or
social meeting neither planned nor intended for the purpose of discussing
matters relating to official business. ["Meeting”™ shall not"include];
strategy or negotations with respect to <collective bargaining [nor]; a
caucus of members of a single political party notwithstanding that such
members also constitute a quorum of a public agency; an administrative or
staff meeting of a single-member public agency; and communication limited
to notice of meetings of any public agency or the agendas thereof.

Nevada REV. STAT. Section 241.015 (i)

"Meeting™ means the gathering of members of a public body at which a quorum
is present to deliberate toward a decision or to make a decision on any
matter over which the public body has supervision, control, jurisdiction or
advisory power.



ATTACHMENT C

Alaska Attorney General and Supreme Court Opinions
on the Alaska Open Meetings Law



07/24/86:

07/17/86:

03/27/86:

02/21/85:

01/30/85:

10/09/84:

02/09/84*.

(673)

02/16/83:

09/20/82:

Mertz

Spengler-

Figura -

Rubini

Rubini

Bush -

Fox -

Mertz

Rubini

OPEN MEETINGS ACT

Applicability of “che Open Meetings Act

TAS 44.62.310) to the Placer Mining Advisory
Group {Placer Mining Advisory Group is”
subject to O0.M.A. Dbecause it doesn"t fit any
of the narrow exception)

Fish and Game Advisory Committee Procedures
(exchange of phone calls to set up committee
meeting does not constitute a private
meeting)

Adjudicative Proceedings of the Alaska Public
Utilities Commission (All proceedings of the
APUC for determining disputes between parties
or rights of a party that are not rulemaking
proceedings are adjudicatory proceedings and
not subject to the Open Meetings Act, even if
legislature passes an amendment that makes
the APUC subject to the Open Meetings Act.
Certification and ratemaking proceedings are
adjudicatory)

Application of Open Meetings Act (application
to Permanent Fund Corporation)

Evaluation of Anchorage Office Complex Pro-
sals (committee evaluating RfFs subject to
oT)

Confidentiality of Records (Judicial Council
is subject to 0.M.A.)

November 3, 1983 Board Meeting (Alaska
Resources Corp. should reconvene to consider
and vote again on proposal acted upon at
improperly convened executive session)

"rioua”"w"0Open "Keetlng** Opinions- {summarize'dTf

Various Questions Regarding the Water/Waste-
water Advisory Board (meetings of this board
are subject to O.M.A. and minutes of meetings
are public records that must be disclosed)

Improper Executive Session for Fish £ Game
Advisory Committee (board members can still”
He reimbursed for per diem and travel



02/17/82:

02/08/82:

08/21/81:

Vassar

expenses for meeting improperly held in
executive session)

Open Meetings of Alaska Seafood Marketing
Inst/ (executive session cannot He held for
purpose of choosing an advertising agency for
Institute) m

Cummngs - Procedure for Notice of Teleconference

Meetings (teleconference meetings are okay,
Hut specific notice of topics must be given)

Xavshrv -Conduct and Records of Board Meetings to

h a

03/18/81:

02/11/81:

02/03/81:

01/02/81:

10/15/79:

08/22/79:

08/10/79:

Pegues

Davis -

Davis -

Pegues

Koester

Pegues

Pegues

Assure Compliance with AS 44.62.310 and
AS 44.62.312 (meetings of Board of Psycholo—
gist 5 Psychological Associate Examiners
subject to O0.M.A.)

meec
no-AC

Inapplicability of Open Meetings Law to
Private Groups (""unequivocally: Nyet™")

Rural Development Council 3y-laws (telephone
polls of members violates 0.M.A.)

Closed Deliberations by PERS Board (is okay
when hearing an appeal from a decision of the
administrator)

By-Laws of Alaska Energy Center (Alaska
Energy Center Is subject to O.IM.A.) (MOA 1is
worthless because it does not set out under—
lying facts)

Public Meetings by Conference Call (telephone
conferences can be used only IfT "emergency
situations™)

Secret Ballot for Electing the Commission®s
Officer®"s (AROC may conduct Its elections Hy
secret~Hallots without violating O0.M.A.)

Official Records of Agencv Proceedings
(records of APOC"s meetings are open to
public inspection)



03/15/79:

02/15/79:

02/08/79:

04/07/78:

02/06/78:

02/03/78:

Pegues -

Pegues -

Donohue

Lcrensn

Pegues -

Koester

Executive Sessions (legislature may go into
executive session to discuss .liring, firing
or transfer of a person, but that person
should be given 10 days notice of intent to
discuss that subject so can decide whether he
or she wants meeting held 1in pubLic)

Executive Sessions of School Boards, Borough
Assemblies, and City Councils (law should be
read broadly and the exceptions narrowly)

Applicability of AS 44.62 to the Rate-making
Proceedings;" Participation of Absent Eoara
Members in the Proceedings; Ex Parte Contacts
(rate-making proceeding 1is an adjudicatory
proceeding exempt from O0.M.A,)

Board Meetings bv Phone (should be limited to
"emergency situations"”; note that public
discussion 1is not required by O.M.A., only
public knowledge) (good MOA)

Alaska Industrial Development Authority (this
entity Ti subject to the O0.M.A. and 1its
records are subject to disclosure under
AS 09.25.110)

Confidentiality of TAT Project (any individ-
ual may voluntarily relinquish their right to
privacy entirely or for a specific purpose) e



*MEMORANDUM State of Alaska

10: Honorable Bill Ross DATE: July 24, 1986
Commissioner
Department of Environmental file no.. 663-86-0565
Conservation
THRU: TELEPHONE NO: 465-3600

suBJECT: Applicability of the
Open Meetings Act

FROM: Harold M. Brown. (AS 44.62.310) to
Attorney General the Placer Mining
By: y - Advisory Group

Douglas K. Mertz/rE#HN
Assistant Attorney General
Department of Law

Zou have asked for our opinion on the propriety of
executive sessions during meetings of the Placer Mining Advisory
Group (PMAG). The Placer Mining Advisory Group is a board set up
by the Department of Environmental Conservation to give advice to
the state*government on placer mining matters. Its membership 1is
composed of representatives of hoth the placer mining industry
and environmentalists, and 1its meetings are attended by both
state and federal officials.

Ue conclude that, beyond any question, meetings of the
Placer Mining Advisory Group are subject to the Open Meecings Act
(AS 44.62.310). That Act requires meetings of almost all bodies
of state and local government in Alaska to be open to the public.

There are only a very few narrow exceptions. The Open Meetings
Act applies to any body agency or other organization of the state
or of local government, whether ™"advisory or otherwise,” "sup-—

ported in whole or in part by public money." AS 44.62.310. The

fact that an organization has no actual decision-making powers

does not exempt it from the Opc i Meetings Act. University of

Alaska v. Geistauts, 666 P.2d 424 (Alaska 1983). The Act applies

to mere discussions and informational meetings as well as to de—
cisional meetings. Brookwood Area Homeowners Assoc, V. Anchor—
age, 702 P.2d 1317 "(Alaska 1985). The Open Meecings Act was

drafted to be broad 1in scope, and we find nothing 1in the Act
which would allow PW/LG to be excepted from its terms.

Under the Open Meetings Act, PMAG meetings must be open
to the public (AS 44.62.310), and "reasonable public notice”™ must
be given before all meetings (AS 44.62.310(e)). There are a few
limited exceptions to the requirement that all meecings be held
in public. Those exceptions are: (1) matters the immediate
knowledge of which would clearly have an adverse effect upon the
finances of the government unit; (2) subjects chat tend to preju—
dice the reputation and character of any person, provided the
person may request a public discussion; and (3) matters which by
law, municipal charter, or ordinance are required to be confiden—
tial. AS 44.62.312(b) requires chat those exceptions be con-—
strued narrowly, however. It will be rare that any of the excep—
tions apply to PMAG meetings.
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VThen a member of PMAG considers that an agenda item may
fail within one of these three exceptions, the following proce—

dure must be utilized. In an open meeting, a motion must be made
to go into executive session for a particular agenda item. A
majority vote must be taken (again in open session) on whether to
go into executive session. If a majority votes for an executive
session, the session shall be limited to the particular item for
which the executive session was called. Finally, no voces may be
taken 1in executive session but must be done in public after open
session 1is resumed. These requirements are found at AS 44.62.-
310(b).

Finally, we understand that PMAG received some funding
through the U.S. Environmental Protection Agency. IfT so, PMAG
may also be subject to the requirement in 40 C.F.R. & 25.7 that
all meecings of advisory groups funded in whoie or 1in part by EPA
shall be open to the public. Given the detailed requirements of
the state Open Meetings Act, the EPA requirement 1is redundant,
but it provides an independent basis for the right o* the public
to be present at all PMAG meetings except for the narrowly de—
fined exceptions noted above.

IT you have any more questions on this subject, please
let us know.



MEMORANDUM State of Alaska

T0: Honorable Don Collinsworth DATE July 17, 1936
Commissioner
Department of Fish and Game FILE NO. 663-36-0567
THRU: TELEPHONE MO. 465-3600
SUBJECT Fish and Game
Advisory Committee
FROM: Harold M. Ercwn procedures (officer

Attorney General removal)

<

By: Larri 1. Spengler
Assistant® Attorney General
Commercial-Juneau

Your department forwarded to this office a letter from
a member of the Gastineau Channel Fish and Game Advisory
Committee which expressed concerns about the validity of the
removal of the ccmnittee chairman from office on April 24, 1936;
you have asked thit office to evaluate these concerns. While it
is generally true that, if a meeting cf a public body 1is held
invaiidly, action taker, at that meeting 1is also invalid, this
does not appear to be the case hers. IfT 1 understand the facts
correctly, the removal of the chairman from office at the April
24 meeting was carried out under the proper procedures, as
discussed below.

Under 5 AAC 96.060 .)(3), a fish and game advisory
committee may replace an officer if:

a quorum of the committee meets and a majority of
the full committee membership votes to remove the
committee member from office, after giving the
officer written notice at least 14 days before the
meeting.

As 1 understand the facts, on April 9, 1986, the chairman of the
Gastineau Channel Fish and Game Advisory Committee was notified
by Jletter that under 5 AAC 96.060(m)(3) some of the committee
membership desired to discuss removing him from office at a
meeting to be held on April 24, 1986, at 7:30 p.m. Thus, the
written notice requirement appears to have been complied with.
Further, it is my understanding that at the April 24 meeting a
guorum was present: and a majority of the full committee voted to
remove the chairman f7."on office, complying with the o"ber
requirements of 5 AAC 96.060(m)(3).

Fish and game advisory committee meetings must be open”’
to the public, and ret.sonabl”a public notice must be provided.
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As 44.62.310(a) and () . */ As 1 understand it, the April 24
meeting was open to the puolic and was advertised in the usual
fashion for fish and game advisory committees; that 1is, local
radio stations were asked to announce the meeting, and notice of
the meeting was placed in the tree, local-events section of the
Juneau daily paper.

The letter from the Gastineau Channel Advisory
Committee member implies that a meeting was also held on Aoril 9,
1986, over the telephone, and suggests that if that meeting were
illegal, then the chairman®s removal from office on April 24 was
invalid. However, as 1 understand 1it, there was no meecing on
April 9 but, rather, an exchange of phene <calls among various
committee members, who discussed the need to have a meeting an

the subject of the chairmanship. Seme of the committee members
did indeed request a meeting, and informed the chairman or the
subject of their concern, as required by 5 AAC 96.Q60(m)(3). "0

action was taken on April 9 r.or was any decision mace over the
phone; rather, the telephone calls were simply the mechanism for
secting up the April 24"meeting.

On the facts as | wunderstand them, the procedures
relating to advisory committee meetings and removal of officers
were fTollowed, and the committee®s April 24, 1936, action appears
to be valid.

HMB:LIS seek

cc: see attached

The 1985 pamphlet containing®"the regulations for local fish
and game advisory committee3 and vregional®™ councils specifies
under 5 "AAC 96.060(0)(3) that all committee meetings "are open to
the public and must be advertised in the area where the committee
is organized.” Further, that pamphlet cites 5 AAC 96.060(0)(4)
as requiring that "whenever feasible, notice should be given at
-least ten days before a regular meeting and three days before a
special meeting." Evidently the pamphlet 1is 1in error, because
those two provisions do not appear in the codified version of 5
AAC 96.060(0). However, even 1if they have been repealed, the
statutory public meecing requirements contained in AS 44.62.310
apply. IT the provisions have not been repealed, and were
inadvertently dropped from the codified regulations, a memorandum
should be written "to chat effect to Art Peterson, Department of
Law, requesting that they be reinserted.
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Chuck Porter
P.0O. Bor. 270
Juneau, AK 99312

Elizabeth Stewart, Director
Division of Boards
Department of "i-r. and Game

Liza McCracken
Department of Lav Anchorage



MEMORANDUM State of Alaska

T0O Marvin R. Weatherly, Chairman OATE March 27, 1986
Alaska Public Utilities Commission
FILEF0O 661-86-CA9A

telephone NO 276-2550

prom  Harold M, Brown sugj.c Adjudicative proceed-
Attorney General ings of the Alaska
vy Public Utilities
By Commission

Mark L. Figura
Assistant Attorney General
Commercial Section-Anchorage

On March 24, 1986, the commission in the course of an
open meeting requested advice concerning the scope of adjudica—
tory activities of the commission. The reauest arises from a
proposed amendment to AS 42.05 that would make all activities of
the commission subject to the Open Meetings Act, AS 44.62.310 -
44 .62.312. Currently, the Open Meetings Act does not apply to
"judicial or quasi-judicial bodies when holding a meeting solely
to make a decision in an adjudicatory proceeding." AS 44.62.-
310(d)(1). The House Labor and Commerce Committee considered
inserting the relevant section into HB 314, but did not do so.

The committee has asked for a letter from the com—
mission 1indicating the activities that the commission considers
to be adjudicatory. Apparently the committee feels comfortable
with 1its 1interpretation of the remainder of the language in
AS 44.62.310(d)(1), but 1is <concerned about the scope of ad-—
judicative proceedings. Since the Open Meetings Act exception
only applies to certain administrative actions taken in adjudi—
cative proce.dings, the definition of "adjudicative proceedings"
is central to the analysis of the existing exception.

The short legal answer is that "adjudicatory proceed—
ings"” include all proceedings of the commission for determining
disputes between parties or determining the rights of a party,
including all formal dockets of ths commission with the exception
of rulemaking proceedings.

Relevant Authorities

*

The Open Meetings Act ~s codified at AS 44.62.310 -
44.62.312. It provides generally that meecings of state agencies
are to be open to the public except as otherwise provided.
AS 44.62.310(d)(1) states tha't the Open Meetings Act does not
apply to "judicial or quasi-judicial bodies when holding a meec—
ing solely to make a decision in an adjudicatory proceeding."”

In common usage, the word "adjudication™ 1includes any
dispute resolution procedure. _ Generally, an adjudication 1is any
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proceeding ~for determining facts or the. rights of parties.
"Litigation”™ 1is probably the most useful svnonym in this context.

Whenever parties litigate, the decisionmaker adjudicates. The
purpose of the administrative adjudication provisions is to "pre—
scribe a fair procedure for determinations of fact.” 1963 Op.

Att"y Gen. No. 10 (April 9).

Administrative adjudication has, however, taken on the
more limited meaning of all decisionmaking exceDt rulemaking.
The Open Meetings Act 1is found in AS 44.62°, the Administrative

Procedure Act (APA). AS 44.62.010 - 44.62.300 concerns the
enactment and review of regulations. AS 44.62.330 - 44.62.630
are entitled "Administrative Adjudication,” and provide the

procedure for all proceedings 1involving the expansion or con—
traction of state granted rights, authorities” licenses, or
privileges. AS 44.62.360, AS 44.62.370. Under the APA scheme of
things, there are thus two classes of formal agency action, rule-
making and administrative adjudication.

The definition of adjudication as everything other than
rulemaking 1is also reflected by the recent. Alaska Supreme Court
opinion in Amerada Hess Pi! aline Corp. v. Alaska Public Utilities

Commission, 7T1 P.2d 1170 (.Alaska 1986)". In Amerada Hes"s~| the
court considered whether the commission was required co establish
its cost allocation policy by rulemaking. The court noted, "As a

general rule, absent statutory restrictions and due process
limitations, administrative agencies have the discretion to set
policy by adjudication instead of rulemaking.”™ 711 P.2d at"1178.
The court affirmed the commission®s adjudication of costs.

The dichotomy of rulemaking and adjudication proceed—
ings is further reflected in AS 42.05.161. The section requires
the commission to follow the Administrative Procedure Act in the
adoption of regulations, .but exempts the commission from the

adjudication procedures of the Act. Final administrative
determinations, however, are subject to review under the Admini—
strative Procedure Act. The Jlegislature did not appear to be

concerned with any third alternative to rulemaking and adjudica—
tion. _
1

The conclusion 1is that all formal dockets of the com—
mission, with the exception of rulemaking dockets, 1involve admin—
istrative adjudication as that term 1is generally used and as
that term 1is used 1in the Administrative. Procedure Act. In addi—
tion, the commission engages in informal adjudication, which 1is
discussed briefly below.
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Certification and Ratemakir.g

The commission has asked specifically for advice con—
cerning whether 1its certification and ratemaking proceedings are
adjudicatory. Since each of these types of proceedings meet the
requirements set out above, they are adjudicatory. Certification
is the grant of a "right, authority, [license or privilege."-
AS 44.62.370(a)- Commission procedures to determine certifica—
tion dockets generally involve determinations of fact. For exam—
ple, the commission must determine in -each case that the
applicant_ for certification is "fit, willing and able” and that
the wutility services are required for the "convenience and
necessity of the public.” AS 42.05.241. The commission must
also determine what conditions are necessary to protect the
public interest, and must often decide between applicants.
Certification 1is precisely the type of decisionmaking at which
the adjudication provisions of the Administrative Procedure Act
are directed.

Ratemaking is not as easily analogized to the types of
proceedings handled under the APA®"s administrative adjudication
provisions, but ratemaking is plainly adjudication. The court in
Alaska Public Utilities®™ Commission v. Greater Anchorage Area
Borough, 534 f.2a 549, 509 (Alaska 1975), referred to £ "final
rate order™ as a "final adjudication.”™ The fact that this sort
of adjudication 1is not readily handled under the administrative
adjudication provisions of the APA is the likely reason for the
exemDtion of the commission from those provisions. 1979 Inf. Op.
Att"y Gen. (Feb. 8; J-66-458-79).

what Adjudication Is Not

e While .courts and commentators often refer to adminis—
trative action as 1involving either rulemaking or adjudication,
there.are a number of other things that agencies do. Davis has
suggested that the commentators focus perhaps-unwisely on formal
agency proceedings, which generally do involve rulemaking or ad-—
judication. 2 K. C. Davis, Administrative Law Treatise &10.2
(1979). In addition to rulemaking, there appear to be a number of
(mostly j.nformal) actions that the commission takes which are riot

adjudication:

1. General policies. Any agency will have occa—
sion to discuss its policies and directions. This
will often not occur in the context of a specific
rulemaking or adjudicatory proceeding.

2. Investigation/negotiation. Commission 1inves—
tigation of utility practices, generally performed
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by the commission staff, is not adjudication,
however, 1investigation can Jlead to adjudicator--
proceedings.

3. Business or management activities. The com—
mission is vrequired to operate a substantial
agency with a number of employees. The internal

management of the agency is neither rulemaking nor
adjudication.

These actions do not fall within the Open Meetings Act exception
set out in AS 44.62.310(d)(1),

Formal and Informal Adjudication

While the more visible adjudication 1is the formal ad-—
judication in commission dockets, informal adjudication 1is both
commonplace and important. Commission action on TA letters, for
example, might not get to docket status, yet it is still adjudi—

cation. It 1s the agency"s practice to comply with, the Open
Meetings Act 1in this type of informal adjudication, even though
this 1is not required by the Act. This seems appropriate since

the purpose for the adjudication exception to the Open Meetings

Act appears to be to allow unfettered discussion among the com—
missioners of the evidence taken in a formal proceeding. This is

generally not necessary at the initial, informal adjudication

stage. In addition, the record developed in a formal proceeding,

and the requirement that the decision be based upon the record,

provide protection to parties in a formal, proceeding that may be

lacking at the informal decisionmaking stage.

"Conclusion

The commission®s adjudicatory responsibilities include
all formal dockets (except rulemaking) and any informal decision—
making 1involving the rights of parties or theeresolution of dis—
putes between parties.

MLF:and

%



MEMORANDUM State of Alaska

ToO. David Rose, Executive Director DATE. February 21, 1985
Alaska Permanent Fund Corporation
FILE NO: 366-364-35
TELEPHONE NO: 465-3600
FROM: Norman C. Gorsuch SUBJECT: Application of open
Attorney General meetings Act

By: JongthaiT-B-. Rubini
Assistant Attorney General
jovernmental Affairs-Juneau

We address by this memorandum the scope and application

of the Open Meetings Act, AS 44.62.310 - 44.62.31-2, to meetings
of the Alaska Permanent Fund Corporation (corporation). In par—
ticular, you ask whether a work session attended by the trustees
is subject to the Act. You Tfurther ask whether ,a subcommittee

established by the trustees 1is subject to the Act. Finally, you
ask whether meetings of the board, or of a subcommittee, to con—
sider proposed real estate investments are subject to the Act.

The Alaska Open Meetings Act (CMA) broadly provides
that meecings of public.bodies in the state be conducted as open
meetings. An open meeting requires vreasonable public notice,
and, unless the body votes to adjourn into executive session to
discuss one of several narrowly proscribed matters, an opportun—
ity for the public to observe the proceedings. On each occasion
that coverage of the OMA has been at issue, the Alaska Supreme
Court has broadly construed the parameters of the OMA. E.g-,
University of Alaska v. Geistauts, 666 P.2d 424 (Alaska 1983) (ad-
visory university tenure committee subject to the OMA); Hammond
v. North Slope Borough, 645 P.2d 750 (Alaska 1982) (advisory task
"forces subject to OMA). Action taken at a meeting not in con-—
formance to the Act may be declared void, AS 44.62.310(f), though
the court has recognized that a judicial declaration of noncon—
formance 1is, at times, the more significant enforcement mechan-.
ism. Alaska Community College®s Federation of Teachers. Local
No. 2404 v. University of Alaska, 677 P.2d 386 (Alaska 1984).

As you know, the OMA applies to the corporation. 1982
Inf. Op. Att"y Gen. (Dec. 2; 366-269-33). We recognize, 1in this
regard, that regularly scheduled meetings of the trustees have
been conducted in a manner consistent with the OMA. We Tfurther
recognize that the corporation has undertaken other efforts to
assure broad public knowledge of and access to the activities of
the corporation. You ask, though, whether a "work session” meet—
ing of the trustees 1is subject to the OMA. By "work session" we
mean a meeting at which the trustees and staff discuss public
matters on an informal, background basis, but at which no formal

action is taken.

0l0oniA.R*, 10-791
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While the Alaska Supreme Court has not as yet addressed
the applicability of the Act io "work sessions”™ of a covered pub—
lic body, we think it extremely likely that the court would con—
clude that the Act applies to all meetings where a quorum or a
public body 1is present, regardless of whether the conduct of

formal action”™ 13 contemplated. ]/ The critical prerequisite in
terms of applicability of Lhe OMA 1is the existence of a "public
body,"™ generally defined to include any multi-meuibered, publicly
financed entity_which performs a government function. See 1985
Inf. Op. Att"y Gen. (Jan. 30; 366-33C-85). See also In Re Scio-
lino v. Ryan, 431 K.Y.S.2d 664 (N.Y. Cup. Ct." 1980. See .general—

ly. Open Meecings: TApes of Bodies Covered, National Ass™n of
Attorneys General (19/79). Given the existence of a "public
body,™ <courts 1in other jurisdictions uniformly held that Acts

comparable to the OKA apply to "work sessions”™ or other informal
meetings, however labeled, where ™"public, business™ is discussed.
E.g., Sacramento Newspaper Guild v. Sacramento Countv Foard of
Supervision, 69 Cal. Rptr. 480 (Cal. App. 1966) ; Town of Palm
3each v. Gradison, 29G So. 2d 473 (Fla. 1974); Grein v. Board cr
Educations, 343 N.W.2d 710 (Neb. 1984); 1In R~ Pombroske, 462

N.Y.S.2a 146 (N.Y. Sup. 1903) . In large part,courts adopt an
expansive applicationof sunshine laws to limit the potential of
secretive decision-making. As the California court observed 1in

Sacramento Newspaper Guild, "[A]ln informal conference or caucus
permics crystallisation or secret decisions tc a point just short
of ceremonial acceptance. There is rarely any purpose to a non—
public pre-meeting conference except to conduct some part of the
decisional process behind closed doors.™ 69 Cal. Rptr. at 407.

We believe an Alaska court would reach a similar con—
clusion. The Alaska Supreme Court employed a Iliteral test to
"determine applicationof the OMA in. Ceistauts >"and the OKA ap—
plies, by its terras, to "any"™ meeting or a covered body. Indeed,
the Alaska version of an OMA 1is somewhat unusual 1in 1its broad
application to advisory as well as decisional bodies. Further,
any 1implied restriction of the OMA to exclude "work sessions"”
would not be readily reconcilable with the broad purposes stated
in AS 44.62.312. In short, we believe that any "work session" at
which a quorum 1is 1in attendance 1is a public meeting under the
OMA, and should therefore conform to OMA procedures.

1/ We do note that a superior court recently ruled that the
Hoard of Fisheries violated the CKA where the Board of Fisheries
discussed proposed regulations at a dinner meeting which followed
the adjournment of a regular board meeting. Johnson v. State of
Alaska, Board of Fisheries, Mo, 3KN-33-386 CIV (Alaska Super.,
Feb. 11, 1985).
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You next auk whether a subcommittee consisting of a
limited number of ‘trustees ’is subjec® to the CHMA!If "the 'subcdm—
mittee 1is not established by formal action, and therefore does
not enjoy any delegated authority, the CMA would not apply unless
a quorum of the- full body 1is present at a subcommittee meeting.
In contrast, where the subcommittee is formally established as an
entity with specific responsibilities -- even 1if advisory in
nature -- the OMA Ilikely applies, though we are aware that one
court concluded that a comparable OMA applied to a subcommittee
work session only because of the scope of the delegation to the

subcommittee. See Journal Publishing Company of Rockville. Inc.
v.- Town cf Enfield, 372 A. 2d193 (Conn. Sup. 1974) . It 1Is thus
arguable -- chough not in our view a preferable interpretation --

that application of the OKA c¢c subcommittee meetings depends on
the scope of the delegation to the subcommittee.

You finally ask whether meetings to discuss proposed
real estate, transactions must be conducted m public meetings.
Comparable statutes in other jurisdictions oftentimes include as
a specific basis to adjourn into executive session to discuss the
sale or acquisition of public property. The CMA does not include
a general "transactional”™ exception, and it is unlikely thatea
court would 1imply a general exception. See, e.g., City of Miami
Beach v. Berns, 245 So. 2d 38 (Fla. 1971). 27 That no general
exception is provided does not, however, suggest that the trust—
ees, Oor a constituent subcommittee, may not elect to adjourn into
executive session to discuss the natters stated in AS 44.62.310-

©@ - G&:

m(c) The following excepted subjects may be
discussed in an executive session:

(1) matters, the immediate knowledge of
which would clearly have an adverse effect upon
the finances cf the government unit;

(2) subjects that tend to prejudice the
reputation and character of any person, provided
the person may request a public discussion;

2/ Following the Berns case, the Florida Attorney General ad-—
vised that even where the authority, to lease or purchase had been

delegated to a single individual, the Florida statute prohibited

the negotiations from taking place 1in secret.. 1974 Op. Fla.

Att"y Gen. 974-294.
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(3) matter which by law, municipal
charter, or ordinance are required to be confiden—
tial.

AS 44.62.310(c). To adjourn into executive session, the body
must vote to do so in a public forum, and if anexecutive session
is conducted, no action may be taken.

As you note, 1in most instances where a particular real
estate transaction 1is discussed, it is likely that a compelling
need to adjourn into executive session exists. If nothing else,
consideration of a proposed transaction in a public forum may
jeopardize the negotiating posture of the corporation to the de—
triment of the corporation. See AS 44.62.310(c)(1). Similarly,
since the corporation may only purchase a limited interest in a
real property purchase, the proposed bid of any participating
partners may well be confidential. See Wood and Rhode, Inc. v.
State, 565 P.2d 139 (Alaska 1977).

We recognize that strict adherence to OMA procedures

may place APFC in the awkward position of providing notice of a
public meeting, only to then assemble and voce to adjourn 1into

executive session. Given the substantial public interest in APFC

proceedings, you may wish to consider segregating the agenda to

the extent possible between "public™ and "executive session”

issues. "Public"™ issues can be discussed at regularly scheauled

and noticed meetings of the trustees. In contrast, where meet—
ings arc convened to discuss material which will likely be ad-—
dressed 1in executive session, the public notice may state that

the substance of tbs meeting will likely take place in executive

session. And since the consideration of proposed real estate

investments typically 1is conducted on a spontaneous basis as

investment possibilities arise, not on a regularly scheduled

basis, it may be appropriate to consider the regular publication

of a "generic" public notice which states that information re—
garding the specific time and location of the meeting may be ob-—
tained through the corporation. IT these suggested procedures do

not offer a workable accommodation of the corporation®s business

necessities®™ and OKA requirements, it remains possible to avoid

application of the OMA if real estate investment proposals are

r.ot addressed at a meeting at which a quorum of a public body is

present. Thus, the trustees may elect to articulate general

investment guidelines, and to then delegate to staff the author —
ity to consider whether specific proposals meet the stated in—
vestment criteria.

IT you have any further questions regarding OKA re—
quirements, please feel free to contact me.

JEP./pjg
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SUBJECT: Evaluation of An—
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plex proposals

in response to the outstanding re—
(RFP) for the Anchorage Office Complex (AOQC)

1985. You have asked whether
are subject to public disclo—

sure, and if so, at what point in the proceedings. You have also
asked whether the meetings of the evaluation committee, a body
established by the RF? to evaluate the proposals for aestetic
considerations, are subject to the requirements of the Open Meet—
ings Act (OMA), AS 44.62.310 -- 44.62.312.

As we discuss below, wt believe that all materials re—

ceived pursuant to the RFP are
closure,
until a tentative contract award.

“public documents™
but that disclosure of certain

subject to dis—
recorc"s may be delayed
We further recommend that pro—

ceedings of the evaluation committee conform to the OMA require—

ments, though our advice
a prudent,

We first address whether materials received

conservative response to a
clearly resolved under the current status of the

in this respect should be recognized as

legal question which is not

law.

in response

to the- RFP are public records subject to disclosure upon request.

AS 09.25.110 provides

public records and are to

Regulations
out at 6 AAC 95.010 --

open

in part that
vided otherwise the [records] of all

"[ulnless specifically pro—
agencies and departments are

inspection by the public...."1

implementing the statutory disclosure mandate are set
6 AAC 95.900.

The statute and the accom—

panying regulations are broadly construed to effectuate the pub—

lic"s access to governmental
Citv of Kenai v. Kenai
(Alaska 1982. See also Carter v.

documents and related records.
Peninsula Newspapers,

See
Inc., 642 P.2d 1316
Alaska Public Employees®™ Asso—

ciation, 663 P.2d 91lo (Alaska 1983) . 1/ )

If An expansive statement of the
the public"s access to public
954010

documents 1is

state"s policy with respect to
provided 1in 6 AAC
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We think it clear that ail materials received 1in re—
sponse to the RFP are within the ambit of AS 09.25.110 and 6 AAC
95. The definition of a "record” subject to disclosure is com—
prehensive 1in scope, and 1includes documents, designs or models
"received under law or 1in connection with the transaction of of—

ficial business.” 6 AAC 95.900(4). We have previously advised
that documents received in response to an RFP are records subject
to disclosure in appropriate instances. See 1982 Inf. Op. Att'y

Gen. (Sept. 21; 166-231-83); 1982 Inf. Op. Att'y Gen. (Feb. 2;
J66-424-82). Architectural models of a respondent®™s proposed
design are as much a public record as are the written proposals,
and are thus similarly subject to disclosure.

The regulations recognize, however, that the disclosure
of certain recorcs received in the course of official business
may detrimentally affect other legitimate concerns. 6 AAC 95.-
090(a)(4) thus provides that disclosure 1is not required if non—
disclosure 1is authorized by a specific statute, regulation, or
judicially vrecognized privilege. The most typical privilege
which warrants nondisclosure arises where a record contains con—
fidential personal or proprietary information, the disclosure of
which would 1impermissibly compromise an individual®s or firm"s

constitutionally protected privacy interest. See Falcon v. Alas—
ka Public Offices Commission, 570 P.2d 465 (Alaska 1977); Wood
and Rhode, Inc. v. State, 565 P.2d 139 (Alaska 1977). In the

context or a public procurement, we also previously recognized
that nondisclosure is warranted if disclosure would substantially
affect the integrity of the pending solicitation and evaluation
process. See 1982 Inf. Op. Att"y Gen. (Feb. 2; J66-424-82).

In the present instance, we are advised that respon—
dents to the RFP will submit to William King and Associates, the
state"s consultant, certain documents and a work model of the
ACC. Safeguards are provided to assure that the aesthetic evalu-—
ators and staff do not know the identity of the respondents.
Evaluation of the financial data is an objective process in ac—

cordance with a defined formula. The financial evaluation will
follow the aesthetic evaluation. Upon receipt of a response to
the RFP, the packet containing financial data will be segregated
and held by a security agent until the financial evaluation. The

project model and related documents will be assigned a number to
assure that the identity of the proponent will not be known
throughout the evaluation process.

During the evaluation process, we believe that the fi—
nancial component of the proposal 1is not subject to disclosure
before contract award. Further, the state or its agents may
properly decline to disclose records which would compromise the
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anonymity of the aesthetic evaluation process. In both in—

stances, nondisclosure is necessary to preserve the integrity of
the evaluation process.

It is our understanding that public disclosure of the
models and related documents would not impair the evaluation pro—
cess. Accordingly, those records are subject to disclosure upon
an appropriate written request. (You have no affirmative obliga—
tion -- 1i.e., absent a request -- to make the models available
for public viewing.) Further, you may establish reasonable rules
to govern public viewing of the documents. For example, you may
schedule limited viewing opportunities, and advise persons who
request to view the models that they will be available for public
viewing on only those scheduled occasions.

We next address whether meetings of the evaluation com—
mittee are subject to the requirements of the Open Meetings Act,

AS 44.62.310 -- 44.62.312. We understand that the RFP provides
for the appointment of a five-person committee to. evaluate the
proposals for aesthetic considerations. The committee will con—

sist of three executive branch appointees, a representative of
the Municipality of Anchorage, and a private architect appointed
'hy the state. Each committee member will separately evaluate the
"proposals, and the composite aesthetic score will constitute 40
percent of the evaluation. The proponent who receives the high—
est point total through the aesthetic and financial evaluation
will be awarded the AOC contract.

The general requirement of the OMA is stated in ex-
.tremely broad terms. This statute provides in pertinent part:

AlIl meetings of a legislative body, of a
board of regents, or of an administrative body,
board, commission, committee, subcommittee, au-—
thority,. council , agency, or other organization,
including subordinate units of the above groups,

r :of the state or any of its political subdivisions,
including but not limited to municipalities, bor—
oughs, school boards, and all other boards, agen-—
cies, assemblies, councils, departments, divi—
sions, bureaus, commissions or organizations,
advisory or otherwise, of the state or local gov—
ernment supported in whole or 1in part by public
money or authorized to spend public money, are
open to the public except as otherwise provided by
this section.
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AS 44.62.310(a). On each occasion chat coverage of the OMA has
been at issue, the Alaska Supreme Court has recited the broad
policy objectives stated in AS 44.62.312 to broadly construe the
parameters of the OMA. E.g., University of Alaska v. Geiscaucs,
666 P.2d 424 (Alaska 1983)(advisory university tenure commitcee
subject to OMA); Hammond v. North Slone Borough, 645 P.2d 750
(Alaska 1982)(advisory cask force subject to CMA). The Alaska
court has not had occasion to specifically address whether an RFP
evaluation committee is subject to the Act.

In Geistauts, the court employed a literal test to de—
termine whether meecings of the university tenure committee are
subject to the Act. The court concluded chat the committee was
"a subordinate unit of the state, or an advisory board, or coun-—
cil, supported in whole or in part by public money."™ 666 P.2d at
427. The Geistauts court did net 1inquire into the nature of the
entity"s composition, its scope of responsibility, or the politi—
cal effect of its actions on the public. Applying the Geistauts
literal test would support application of the OMA 1in this in—
stance. The evaluation committee 1is supported by public funds,
if only because four of the committee members, as well as the sup—
port staff, are employed by the state or are contractual agents
of the state. And) 1in literal terms, the committee 1is an entity
whose existence derives from the commissioner of administration®s
authority to award the contract for development of the AOC.

In other jurisdictions, courts construing comparable

open meeting laws -- oftentimes referred to as sunshine laws -
determine applicability of the Act upon an analysis of the func-—
tions and composition of the entity. To be 1labeled a "public

body"™ within the meaning of an open meeting law, that body usual —
ly must be a multi-membered, tax-supported entity, which pos—
sesses the power and authority to reach policy-making decisions
which affect the rights of citizens. See generally Open Meet—
ings: Types of Bodies Covered, National Association of Attorneys
General (1979); Annot., Statutes - Proceedings Open to Public, 38
A_L.R.3d 1070 (1971). To our knowledge, no court has specifical-
ly addressed the question of whether an P.FP evaluation committee
is subject-.to a sunshine law, though one court has cited with
approval the opinion of the Florida attorney general that Flori—
da®"s Act would not apply to an evaluation committee. Godheim v.
Citv of Tamoa, 426 So. 2d 1084 (Fla. App. 1983) (citing Fla. Op.
Att"y Gen. (ST-51) . It bears noting that the evaluation commit—
tee under review 1in the Florida opinion was a-staff level body
which merely offered recommendations to a formal body, which 1in
tarn awarded the contract. The Florida attorney general reasoned
that subjecting ad hoc advisory staff meetings to the require—
ments of Florida®s Sunshine Act would harbor the potential to

drastically disrupt the orderly process of government.
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Indeed, we think it likely chat an Alaskan court would
similarly conclude that a staff level advisory RFP evaluation
committee 1is not subject to the OMA. By "staff"Level™ we mean a
group of individuals who serve in an advisory and administrative
capacity but who do not have the power to make policy decisions
requiring the exercise of discretion. In those 1instances where
a staff level evaluation committee is formed to present recommen—
dations with respect to a specific RFP, we doubt whether a "pub-—
lic body" within the ambit of the Act has been established. See
1981 Inf. Op. Att'y Gen. (May 11; J66-655-31). 2/

In contrast to the typical staff-level advisory RFP
evaluation committee, the AOC evaluation committee has a more
formalized membership which extends outside of state government
and a more substantive scope of responsibility. While the body
exists only for the Limited purposes of evaluating AOC proposals,
the results of the committee®"s evaluation are directly incorpo—
rated in the final evaluation. And while not legally determina—
tive, we observe that the committee"s deliberations concern a
matter cf substantial public concern.

In short, we believe that if raised in litigation, a
court would more likely than not conclude that the AOC evaluation
committee 1is subject to the OMA. Absent compliance with the OMA
procedures, a court could invalidate the committee®"s evaluation,
a result which, 1in turn, may well invalidate the entire procure—
ment. See AS 44.62.310(f). But see Alaska Community College®s
Federation of Teachers, Local No. 2404 v. University ot Alaska.
677 P.2d 386 (Alaska 1984). Given the uncertain status or tKe
law and the potential effect of a determination of noncompliance,

*it Is our recommendation that the meetings of the AOC evaluation
committee conform to the OMA.

Application of the Act entails three principal features:
€H) Reasonable public notice of committee proceedings

must be provided. Reasonable public notice is a variable

2/ One potential consequence of an unduly expansive application
of the OMA would be to pose barriers to the use of staff level

RFP evaluation committees. There is no legal requirement to
evaluate proposals received 1in response to an RFP through the
committee process. Where the contracting entity forms®"a staff

level RFP evaluation committee, committee members are, in practi—
cal terms, simply undertaking typical staff functions. There Iis
no indication that the legislature intended to subject such in-—
formal, staff-level meetings to the requirements of the OMA.
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concept, and 1in this instance, would be satisfied through a
public advertisement which 1identifies the first scheduled
meeting of the committee, and further provides that addi—
tional meeting information 1is available through the offices
of William King & Associates.

(2 Meetings of the committee must be public unless
the committee determines by majority vote to adjourn into
executive session to discuss one of the limited matters
identified 1in AS 44.62.310(c). Members of the public
have no statutory right to participate in the proceedings.

The statute only assures that the public may observe the
proceedings, and you may adopt reasonable rules to assure
thac public observers do not disrupt the evaluation process.

One of the stated grounds for adjourning into executive
session 1is to discuss "subjects that tend to prejudice the
reputation and character of any person, provided the person
may request a public discussion[.]" AS 44.62.310(c)(2).
Committee members may conclude chat full discussion of some
or all of the architectural models may entail comments which
would tend to prejudice the reputation of one or more pro—
ponents. However, since the evaluation process 1is struc—
tured to maintain anonymity, the 1identity of the person or
firm impugned would not be known until after the evaluation
is complete. In this unique context, we believe the commit—
tee may properly vote to adjourn 1into executive session,
even though the person or firm to be discussed would not be
accorded an opportunity to elect that the discussion proceed
in public.

3/ AS 44.62.310(c) provides:

(c) The following excepted subjects may be discussed
in an executive session:

(€D matters, the immediate knowledge of which
would clearly have an adverse effect upon the finances of
the government unit;

(2 subjects that tend to prejudice the/ reputa—
tion and character of any person, provided the person may
request a public discussion;

(3) matters which by law, municipal charter, or
ordinance are required to be confidential.
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€)) Members of the committee should sign their evalua-
tion sheets, but may vote in private. This procedure will

allow the public to know how each of the evaluators voted.
IT you have any further questions regarding the dispo—

sition of documents or the application of the Open Meeting Act,
please contact me at your earliest convenience.

JBR/pjg

cc: William King & Associates
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This 1is in response to your memorandum of September 27,
1984, requesting our advice regarding the confidentiality of
documents and files of the Alaska Real Estate Commission. We
understand that the commission has directed the staff to limit
access to information according to a policy which identifies
certain information as confidential and certain information as
public. You have provided us with a list of the kinds of
information involved and the commission®s policy as to each.

In our view the commission®s policy determinations
regarding confidentiality of information are, for the most part,
contrary to law and unenforceable. This memorandum will discuss
the Alaska law regarding confidentiality of information with
respect to the kinds of information with which the commission is
concerned and its policy as to this information:

The starting place for any inquiry about confiden—
tiality of public records 1/ is Alaska®"s so-called "sunshine
law,” AS 09.25.110, which provides:

Unless specifically provided otherwise the books,

records, papers, Tiles, accounts, writings, and
transactions of all agencies and departments are
public records and are open to inspection by the
public Tinder reasonable rules during regular
office hours. The public officer having the cus—
tody of public records shall give on request and
payment of costs a certified copy of the public

record.

1/ "Public™ as used here means "of a public agency or public
official."
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AS 09.25.120 sets forth limited exceptions to this general
requirement, providing that every person has a right to inspect a
public writing or record except as specifically made confidential
thereunder. The exceptions, which are not relevant to the Alaska
Real Estate Commission, are Tfor (1) records of vital statistics
and adoption proceedings, (2) records pertaining to juveniles,
.(3 medical and related public health records, (4) records
required by law to be kept confidential. Section 120 provides,
in part, as follows:

Every public officer having the custody of records
not 1included 1in the exceptions shall permit the
inspections, and give on demand and on payment of
the 1legal fees therefor a certified copy of the
writing or record, and the copy shall in all cases
be evidence of the original.

AS 09.25.125 provides:

A person having custody or control of a public
record who obstructs or attempts to obstruct, or a
person not having custody or control who aids or
abets another person in obstructing or attempting
to obstruct, the inspection of a public record
subject to inspection under AS 09.25.110 or
09.25.120 may be enjoined by the superior court
from obstructing, or attempting to obstruct, the
inspection of public records subject to inspection
under AS 09.25.110 or AS 09.25.120.

These hallmark provisions of Alaska law have been interpreted and
applied on numerous occasions by Alaska courts and in formal and
informal opinions of the Attorney General. For a discussion of
the history of AS 09.25.110, - 09.25.120, see City of Kenai wv.
Kenai Peninsula newspapers. 1Inc., 642 P.2d 131*6 (Alaska 1982) ,
copy attached. .

The only statutory exception to the rule that requires
public disclosure of public information which could be applicable
to the documents and files of the commission 1is (4) of
AS 09.25.120, where records are required by law to be kept
confidential. However, the Alaska real estate statutes and
administrative regulations do not make any information
confidential.

Another hallmark of Alaska law, however, is_ the
constitutional right of privacy. Article 1, section 22, of the
Alaska Constitution provides:
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The right of the people to privacy 1is recognized
and should not be infringed. The legislature
shall implement that section.

This office has consistently taken the position that the consti—
tutional right of privacy is a "state law" for the purposes of
the exception under AS 09.25.120(4).

The legislature has not comprehensively dealt with the
constitutional right of privacy, 2/ and there are very few re—
ported cases defining the limits or the right. Falcon v. Alaska
Public Offices Commission, 570 P.2d 469 (Alasxa 19/7), Is
instructive, however. Although the holding of that case provides
little guidance here, the analysis used by the court at least
provides a framework for analyzing confidentiality questions
arising under the right of privacy. The analysis provides a two-

step process. First it must be determined whether the informa—
tion is of the type that would be protected by the right of
privacy. In this regard, the question to be determined 1is
whether the information 1is "sensitive”; that is, information

"which a person desires to Kkeep private and which, if dis—
seminated, would tend to cause substantial concern, anxiety or

embarrassment to a reasonable person.™ 570 P.2d at 479. The
kind of information at issue in Falcon involved purely personal
privacy interests. It is clear, however, that Alaska®s right of

privacy also covers commercial as well as personal interests.
See Woods and Rohde. 1Inc. v. State, 565 P.2d 138 (Alaska 1977).
IT the information 1is not "sensitive” it is not protected by the
right of privacy, and the 1information 1is subject to public

disclosure.

: If, e.on the other hand, it is determined that the
information 1is "sensitive"” and thus protected, then the second
step in the analysis is required. This step involves a balancing
process in- which the nature and extent of the harm to the indi—
vidual that would be caused by public disclosure is balanced
against the public interest furthered by disclosing thp informa—
tion. We do not undertake here to address the application of
this balancing test to particular kinds of information contained

2/ The fact that the legislature has not "implemented”™ the
constitutional right of privacy does not detract from 1its force
and effect. Article XIl, section 6, of the Alaska Constitution
provides that the provisions of the constitution shall bDe

"self-executing whenever possible."”
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in documents and files of the commission. Ordinarily, we would

expect that it would be the unusual circumstance 1in which such
"sensitive” information would be involved chat the balancing pro—
cess would need be_employed, or that the balance would not be

struck in favor of disclosure. Thisis particularly true in
light of the important public purposes of the Real Estate Commis—
sion. However, when a particular request presentsa close ques—

tion, we will provide more particular aavice and assistance in
the analysis.

We believe that as to such information as the commis—
sion reasonably believes to be "sensitive” within the constitu—
tional right of privacy that such policy determinations should be
made through Che promulgation of administrative regulations. In
this way, persons who have an interest in the. disclosure of in—
formation, as well as persons who have an interest in keeping the
information private, would have an opportunity to make their
views known. However, we wish to eir.phasite that we do not be-—
lieve that any of the documents or riles of the commission ordi—
narily would contain confidential information. 3V

In previous informal discussions of confidentiality we
have discussed whether current ongoing 1investigations are confi—
dential. We have expressed the view that, 1in an appropriate
case, such investigation and thus related investigative files,
might be treated as confidential in order to protect the integ—
rity of the 1investigation. However, again we would not expect
that this situation would ordinarily arise and we have not been
presented with such a case to date. We do not undertake here to
explore the law in this regard. Again, we will advise and assist
the commission in a particular case if this 1issue arises.

You should be aware of and familiar with the adminis—
trative regulations at 6 AAC, 95.010 - 6 AAC 95.900 dealing with
public information. These regulations set forth policy and
procedure for disclosure of agency records.

3/ We wish to distinguish the documents and files cf the
commission from the books and records of licensees which the
commission through its staff may have occasion to inspect and
audit. Certainly the inspection and audit is Ilikely to delve
into otherwise confidential information, but ordinarily such
information would not come into the commission®s custody as a
commission document or file and hence would not be subject to a
request for public disclosure.
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Referring briefly to the specific kinds of information
identified by the commission for treatment as “confidential,” we
believe that ordinarily none cf the information may be withheld
from public disclosure 1in the absence cf specific provisions of
law rendering such 1information confidential. Thus, complaints
(both [licensing and surety fund), investigative files (to the
.extent that they do not contain constitutionally protected pri—
vate information and insofar as the integrity of the investiga—
tion is not compromised), closed license files, hearing officer’s
proposed decisions, and subpoenas are public information and may
not be kept confidential. Hearing officer®s proposed decisions
are public record under AS 44 .62.500(b).

The words of the Alaska Supreme Court in Kenai provide
a fitting note upon which to conclude our memorandum or advice:

In striking a proper balance the custodian of
the records in the first instance, and the court
in the next, should bear in mind that the
legislature has expressec a bias in favor of
public disclosure. Doubtful cases should ©be
resolved by permitting public inspection.

There 1is a strong public interest in disclo—
sure of the affairs of government generally
- - - . AS 44.62.312(a) powerfully expresses the
philosophy underlying this:

It is the policy of the state that

(1) the governmental units mentioned in
A.S 44.62..310(a) exist to aid the conduct
of the people®s business;

(2) it is the intent of the law that
actions of those units be taken openly
and that their deliberations be
conducted openly;

(3) the -people of this state do not
yield their sovereignty to the agencies
which serve them;

(4) the people, 1in delegating authority,
do not give their public servants the
right to decide what 1is good for the
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public to know and what 1is not good for
them to know;

(5) the people®s right to remain
informed shall be protected so that they
may retain control over the instruments
they have createa.

In addition, & .110 ana .120 articulate a broad
policy of open records.

642 P.2d 1323-24.

DTL:ihr

Enclosure
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Executive Director

Alaska Judicial Council
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Anchorage, AK 99501

Re: Confidentiality of records of
the Alaska Judicial Council
Our file Mo: 366-625-84

Dear Mr. Bremson:

You have requested our advice on a number of 1issues
regarding the confidentiality of records of the Alaska Judicial
Council (Council). As a general rule, we conclude that the Coun—
cil is subject to the same confidentiality rules and disclosure
requirements as any other state agency. We will answer each of
your specific questions in turn.

1. To what extent is the Judicial Council bound by
exempt from, the provisions of AS 09.25.120 ?

AS 09.25.120 sets Tforth the statutory requirement that
government vrecords are generally subject to public disclosure,
subject to certain specified exceptions, and a public officer 1in
custody of" public records must permit inspection of the records

upon demand.

The Council is established by the Constitution as a
part of the judicial branch of the State government. Alaska Con—
stitution, art. 1V, &8; 1980 |Inf. Op. Att"y Gen. (Jan. 28;
J-66-417-80). As such, the Council 1is a public agency, ;and 1its
records are public records subject to the provisions of
AS 09.25.120. 1/

1/ We also note that Administrative Rule 37.5 provides that
public records of the Alaska Court System are subject to
inspection by any member of the public, and then defines "public
records” to include most of the records of the court system, with
certain exceptions. In light of our opinion that the Judicial
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2. Does the Council have the power and authority to
issue rules and/or regulations regarding the confidentiality of
its own records?

Alaska Constitution art. 1V, 88, which establishes the
Judicial Council, states in relevant part:

The Judicial Council shall act by concurrence of
four or "more members and according to rules which
it adopts.

(Emphasis added.) We interpret this provision to authorize the
Judicial Council to adopt rules or regulations regarding the con—
fidentiality of 1its own records, provided they are consistent
with state statutes, 1including AS 09.25.120.

As more fully discussed below, certain records of the
Council are public records subject to disclosure, while others
could clearly be kept confidential under either the constitution—
al right to privacy (Alaska Const, art. I, 822) or the "deliber—
ative process privilege”. For those close cases where considera—
tions favoring disclosure are nearly equal to those favoring con—
fidentiality, we believe that rules or regulations may and indeed
should be adopted to set guidelines for use 1in deciding whether
disclosure should be made. Because the Council 1is 1in a better
position to recognize and weigh the relative interests 1involved
in these close cases, we believe it would be more appropriate for
the Council, rather than our department, to consider and adopt
these confidentiality rules.

3. Which of the Alaska Judicial Council records may
be kept confidential?

Your request for advice lists a number of general types
of Council records, such as records relating to judicial selec—
tion and those relating to judicial retention, and asks which
should be kept confidential. Instead of responding to each gen—
eral class of records, we believe i1t would be more beneficial to
simply set forth the rules regarding confidentiality applicable

Council 1is subject to AS 09.25.120, and because the exceptions
provided in the statute are virtually identical to the exception?

set forth in Rule 37.5, we need not decide if Rule 37.5 applies
to the Council.



Francis L. Bretnscn, Executive Director October 3, 1984
Alaska Judicial Council Page 3
Our file no. 366-625-34

to all public records, and leave it to the Council to determine
in each case whether the particular record at issue is confiden—
tial or not. 2/

As a general rule, records held by a State agency must
be made available for public inspection and copying.
AS 09.25.110 provides:

Unless specifically provided otherwise the books,

records, papers, files, accounts, writings, and
transactions of all agencies and departments are
public records and are open to inspection by the
public under reasonable rules during regular of—
fice hours. The public officer having the custody

of public records shall give on request and

payment of costs a certified copy of the public

record.

AS 09.25.120 sets out limited exceptions to this general rule,
providing in part as follows:

Every person has a right to inspect a public writ—
ing or record in the state, including public writ—
ings and record 1in recorders® offices except ()
records of vital statistics and adoption proceed—
ings which shall be treated in the manner required
by AS 18.50.010 - 18.50.380; (2) records pertain—
ing to juveniles; (3) medical and related public
health records; (4) records required to be kept
confidential by a federal law or regulation or by

2/ This approach is taken for two reasons. First, it 1is clear
that within each general class of records listed in your request,
some records in the class are probably confidential while others
should be available for public inspection. Second, as noted
.above, we believe that in the close cases the Council should be
the agency which determines if a particular document is
conf.iden.tial or.,not.-

We do discuss the specific question whether letters address to
the Council concerning judicial appointments are confidential.
It has been the consistent view of this office that personal
letters regarding such selection addressed to the Governor are
confidential, ana in our view, the same rationale would anolv to
the Council. See Sec. 5, infra.
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state law.

Although there are no State statutes specifically deal—
ing. with the confidentiality of information contained in Council
records, the constitutional principles of the right to privacy
and separation of powers are "state laws™ for purposes of excep—
tion (4) to the public records statutes. In determining whether
or not a particular document should remain confidential, the
Council should analyze the situation with respect to each of
these constitutional principles.

Regarding the right to privacy, first it must be deter—
mined whether the information is of the type that would be pro—
tected under art. I, 22 of the Alaska Constitution, which pro—
vides that:

The right of the people to privacy 1is recognized
and shall not be infringed.

In this regard, the issue is whether the information is
"sensitive'"; that 1is, information

; which a person desires to keep private and
which, if disseminated, would tend to cause sub-—
stantial concern, anxiety or embarrassment to a
reasonable person.

Falcon v. Alaska Public Offices Commission, 570 P.2d 469, 479
(Alaska 1977). TE the 1information is not "sensitive" it is not
protected by the right to privacy.

IT it is determined that the information 1is "sensi—
tive", and thus protected by the constitutional amendment,- then
the second step 1in the analysis must be taken. This step 1in—
volves a balancing process, in which the nature and extent of the
harm to the individual that would be caused by public disclosure
is balanced against the public interest furthered by disclosing

the information. We believe this particular balancing process
must be performed by the Council, utilizing 1its own experience
and expertise. However, in performing any such analysis, the

Council should keep 1in mind that Che Alaska Supreme Court has
recently indicated a preference for public® disclosure, stating
that "[t]here 1is a strong public interest 1in disclosure of the
affairs of government.” City of Kenai v. Kenai Peninsula
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Newspapers, 642 P.2d 1316, 1323 (Alaska 1982).

Some Council records which are not confidential under
privacy considerations may nonetheless be confidential under the
common law doctrine of the "deliberative process privilege" often
referred to as "executive privilege”. The deliberative process
privilege protects from public disclosure those pre-decisional
documents prepared by governmental agencies that reflect the
"decision-making" of the agency. Although the privilege has yet
to be recognized by the Alaska Supreme Court, there is little
reason to believe that the court will not do so, at least to some
extent, when presented with the 1issue.

The rationale for the privilege was discussed in Rvan
v. Department of Justice, 617 F.2d 731 (D.C. Cir. 1980), 1in which
the court stated:

The [privilege] was created to protect the delib—
erative process of the government, by ensuring
that persons in an advisor role would be able to
express their opinions freely to agency ,deci—
sion-makers “without fear of publicity. In the
course of its dny-to-day activities, an agency
often needs to rely on the opinions and recommen—
dations of temporary consultants, as well as 1its
own employees. * Such consultations are an integral
part of 1its deliberative process; to conduct this
process in public view would inhibit frank discus—
sions of policy matters and Ilikely 1impair the
gquality of decisions.

617 F.2d at 789-90; see also, Carl Zeiss Stiftung v.- E.B. Carl

Zeiss, Jena, 40 F.R.D. 318 (D.D.C. 1966). Factual information 1is

not protected by this privilege, even though the information is

part of a "deliberative" document, unless it is "inextricably

intertwined with policy-making processes.”" Environmental Protec—
tion Agency v. Mink, 410 U.S. 73 (1973).

Exercise of this privilege 1is consistent with the pur—
pose behind the judicial selection process chosen by framers of
the Alaska Constitution and set out in Alaska Const, art. 1V. The
Convention chose the present process to avoid, as much as possi—
ble, political influences on the selection of judicial candidates
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for referral to the governor. 3/ To preserve this independence,
much of the Council®s actions must remain confidential.

This privilege would protect intra-council and inter—
agency communications which are part of the council®s decision—
making process. Documents which could be kept confidential pur—
suant to this privilege would include such items as letters from
private citizens (if not already confidential under privacy con—
siderations), internal memoranda stating the author®s opinions
concerning Council activities, including judicial selection, and
any documents obtained by the Council for the purpose of aiding
in its decision-making functions where confidentiality is prom—
ised to the organization providing them. 4/ Of course, this 1is
only a partial list cf those documents which may fall under this
particular privilege, and we leave it to the Council to develop
guidelines and make a final determination in each case.

4. Does the Council have subpoena power to compel
testimony or the production of records?

The Council does not have the power to 1issue adminis—
trative subpoenas. Such power must be specifically authorized by
statute, and no such authority currently exists for the Council.
The legislature has chosen to provide this authority to a number
of state agencies, beards and commissions, including, within the
judicial branch, the Commission on Judicial Qualifications.
AS 22.30.066. 5/ Although there 1is no doubt that such power
could be granted to the Council by the legislature, unless and

3/ Minutes of AlaskaConstitutional Convention, Part 1 at 2583
et” seg. =

4/ We caution, however,ethat such promises of confidentiality
should not be granted as a matter of course, but should be given
only when the Council determines that the documents are necessary
and confidentiality 1is insisted upon by the provider.

5/ Other agencies 1include the Commission for Human Rights
(AS 18.80.060), the PublicOffices Commission (AS15.13.045), the
Department of Labor (AS 23.20.060), the Legislative Cou ~il
(AS 24.20.060), the Ombudsman (AS 24.55.170), the division of
Banking and Securities (AS 45.55.190), the Transportation
Commission (AS 42.07.141), the Violent Crimes Compensation Board
(AS 18.67.040), and any agency conducting hearings under the
Administrative Procedures Act (AS 44.62.430).
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until this authority is specifically granted it dees not exist.

5. Can the Council transmit confidential
letters regarding judicial selection to the governor without
breaching 1its assurances of confidentiality to persons providing
such references?

It has been the consistent position of this office that
letters to the governor concerning a judicial appointment are
confidential and should not be disclosed to the public. As we
stated in our 1984 Inf. Op. Att'y Gen. (Jan. 5; 366-350-34):

A governor must be able to assure citizens with
relevant information about a jJjudicial candidate
that their remarks will not result in press ac-—
counts, [litigation, or harassment. The prospect
of public outcry or lawsuits would dissuade some
of these citizens from giving the governor the
candid information reauired to make 1informed ap-—
pointments to the judiciary.

Id. at 2. See also x982 Inf. 0Od. Att"y Gen. (April 12;
JS9-011-80).

Case law supports the view chat letters expressing the
author®s opinions on a candidate for employment or promotion are
confidential. In Hafernehl v. University of Washington, 623 P.2d
846  (Wash. App. 1981) ,involving a request to disclose letters
from faculty members vregarding a professor®s consideration for
promotion, the court stated;

The letters here clearly express the authors®
opinions andevaluations. Exempting them from
public disclosure will further one of the primary
aims of the deliberative process privilege, viz.,
to further the giving of uninhibited opinions and
recommendations without fear of later public ridi—
cule or criticism.

ld. at 848.

In a somewhat different context, the Alaska Supreme
Court has recently lent its support to this position. The court
recognized that the privacy of a government official®"s sources
must be protected to assure candid communication, thus guarantee—
ing that the sources will provide their valuable information to
the decision-maker. Kerttula v. Abooa, _ P.2d __ , Op. No.
2858 at 18 (Alaska, July 27, 1984) . (7e therefore conclude that

refere
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any letters concerning judicial applicants which are transferred
by the Council to the governor would remain confidential 1in the
hands of the governor.

The remaining 1issue, however, is whether the transfer
from the Council to the governor 1in and of 1itself constitutes a
breach of confidentiality. Although the Council 1is an agency of
the judicial branch of government, much of 1its work, i.ncluding
the selection of judicial candidates, 1is essentially executive in
nature, assisting the governor 1in his constitutional power to
make judicial appointments. Alaska Const, art. 1V, 85. 1In our
opinion, the transfer of letters would not constitute a breach,
because the receipt and consideration of the letters by the Coun—
cil and the subsequent transfer of these letters to the governor
is all part of a single executive function, the selection of a
judge or judges. 6/ The letters were submitted for the purpose
of assisting in this executive function and may be used for that
function. Of course, if the Council receives a letter which ex—
pressly requests that it not be forwarded to the governor, we
would recommend that the writer®s wishes be honored in that case.
Otherwise, letters to the Council regarding judicial applicants
nay be submitted to the governor without violating any confiden—
tially principles.

We also believe, however, that submission to the gover—
nor of these letters, or any other confidential contents of
Council records or files, 1is net mandated but instead is within
the discretion of the Council. Although performing an executive
function, the Council retains 1its character as an organization
within the judicial branch, and separation of powers considera—

tions compel the Council to maintain 1its independence. In per—
forming 1its executive function pursuant to the constitutional

mandate, it only 1is required to submit names to the governor;

however, it may submit more, should it choose to do so. We rec—
ommend that the Council adopt rules and regulations, available to
the public, which delineate the nature and extent of the coopera—
tion it: intends to extend to the governor®s office.

6/ For a discussion of the effect of the separation of powers
doctrine on the performance of a strictly executive function by
two branches of government jointly, see Bradner v. Hammond, 553
P.2d 1 (Alaska 1976).
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Lauri Adams, staff attorney for the Sierra Club, has
raised several questions regarding the propriety of the proce—
dures followed during the calling of an executive session at the
November 3, 1983, hoard meeting of the Alaska Resources Corpora—
tion (ARC). At that meeting the Board approved a financing pro—
posal submitted by Michael Chittick and U.S. Forest Products,
Inc. , for the Schnabel Lumber Mill. After examining the tran—
script of that meeting and talking to participants at the meet—
ing, we conclude that the board did not use proper procedures to
call the executive session which was held prior to the initial
vote on the financing proposal.

While the financing proposal was discussed in detail
before the calling of the executive session, and had been a sub-—
ject of extensive discussion and some action by the board at ear—
lier meetings during the year, the failure to follow proper pro-—
cedures 1in calling an executive session does cast a cloud over
the legality of the approval of the proposal. On the basis of
the recent supreme court decision in Alaska Community Colleges *
Federation of Teachers v. University of Alaska, P.2d , Op.
flor: 2779 (Alaska, Feb" Tj 1984), wi recommend that the board
reconvene to consider and vote again on the proposal.

) FACTS

U.S. Forest Productsl financing proposal was first con—
sidered by the Board in early 1983. At 1its meeting of May 24,
..1983, the board approved a memorandum of intent in which ARC in—
dicated 1its intent to agree to U.S. Forest Products®™ financing
proposal provided certain conditions were met. The financing
proposal was a topic of discussion at the June 16 and August 19,
1983, board meetings, and the term of the agreement was extended
several times. There was opportunity for public comment at the
May, June, and August meetings, although no one ever testified.
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The memorandum of intent apparently expired on August 30, 1983.
A subsequent board meeting scheduled for September 16, 1983, to
discuss the U.S. Forest Products proposal was rescheduled until
November 3, 1983, because of the lack of a quorum.

The financing proposal presented to the board in Novem—
ber differed somewhat from the earlier proposal approved 1in the
memorandum of 1intent. However, all conditions sec out 1in the
memorandum of intent were met. At the meeting, the public was
given opportunity to comment on the Schnabel Lumber Mill and the
proposed financing venture by ARC, but there was no public tes—
timony. The board then went through each item of the revised
proposal. There was considerable discussion of the provisions of
the proposal, as well as of the supply of timber and the markets
available for that timber, which would affect the performance of
the business and the security of ARC"s 1investment. The board
then went into the executive session which is the subject of Ms.
Adams® inquiry. The executive session was called to discuss the
data received. Immediately after the discussions in executive
session the board unanimously voted in favor of the U.S. Forest
Products proposal without further public discussion. The meeting
adjourned for lunch after that vote.

There was a reconsideration of the vote when the meet—
ing reconvened later in the afternoon. Upon reconsideration, the
board voted 2 - 1 in favor of the proposal. At that time Terry
Elder stated his reasons for changing his vote. There_ was no
other discussion of the proposal. There had been no notice of a
motion for reconsideration of the proposal at the time the board
recessed for lunch. Apparently because of the long break before
the board reconvened, few persons who had attended the morning
session were present when the reconsideration vote was taken.

The financing agreement for the Schnabel Lumber Mill
was signed in mid-December. Funds were distributed shortly
thereafter_in accordance with the agreement.

DISCUSSION

Proper procedures for calling an executive session are
set out in AS 44.62.310(b) and have been summarized by the court
in Citv of Kenai v. Kenai Peninsula Newspaper, 642 P. 2d 1316,
1326 n.29 (Alaska iytil).

The meeting must first be convened as public; the
question of holding an executive session concern—
ing excepted subjects must be determined by major—
ity vote; only excepted subjects, and only those
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mentioned 1in the motion calling for the executive

session, may be considered in the executive ses—
sion; and no action may be taken at the executive

session.

The executive session was not convened by the majority
vote required in AS 44.62.310(b). The purpose for the executive
session stated during the meeting, to "discuss the data we have
had today,"" was also not within the expressly excepted subjects
which may be discussed 1In an executive session under AS
44.62.310(c). Proper procedures were clearly not used by the ARC
board in calling this executive session. The 1issue now is what
effect the improper executive session had on the approval of the
financing proposal.

AS 44.62.310(f) provides that "[a]ction taken contrary
to this section 1is void." However, in Hammond v. North Slope
Boroueh, 645 P.2d 750, 765-66 (Alaska 19821~ the court held that
the decision by the Commissioner of Natural Resources to allow a
lease sale was not voided by the failure of two lease sale
advisory committees to comply with the open meetings laws, even
when the commissioner was co-chairman of one of the advisory
committees. In reaching i1ts conclusion that the commissioner had
made his decision independently from the committees, the court
focused on the fact that the commissioner had also™ received ad—
vice and studies from various state resource agencies, and that
there had been ample opportunity for substantial public partici—
pation on the 1issue.

By the time of the November 3, 1983, board meeting, the
ARC board had had a number of public discussions about the fi—
nancing proposal. It had also allowed substantial opportunity
for public comment on the 1issue, although none was ever given.
The terms of the "revised financing proposal were discussed 1in
some detail by the board prior to the executive session in ques—
tion. These factors lend themselves to the Hammond argument that
the violation of the open meetings laws was harmless error. How-
.ever, there are some basic differences between this situation and
the factual circumstances in"the Hammond case.

In Hammond, the committees were advisory. It was not
the ultimate decision-making body, like the ARC board, which
failed to comply with the open meeting requirements. _ Also, the
ARC board took 1its action on the financing proposal 1immediately
after conducting the improperly convened executive session. An
inference which could be drawn from this is that the vote took
place as a direct result of discussions which were held in the
executive session. The reconsideration vote taken later in the
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afternoon could arguably serve as a ratification of the earlier
approval; however, the transcript of the board meeting does not
indicate that the second vote was the "true reconsideration”™ re—
quired by the court to cure a decision made in nonconformity with

the open meeting laws. Alaska Community Colleges® Federation of
Teachers v. University of Alaska, p* 2d , Op'! No. 2779
(Alaska, Feb. 37T 19&4). Rather, 1t was convened so that

individual votes for or against could be recorded and so that
Terry Elder could state the reasons for changing his vote.

In University of Alaska v. Geistauts, 666 P.2d 424, 428
(Alaska 1983)"! the court stated that "the Hammond “harmless vio—
lation® doctrine should be invoked only in very limited circum—
stances.”™ According to the court, "Hammond presented a compel —
ling fact situation in which a relatively insignificant violation
of AS 44.62.310 was coupled with overwhelming prejudice which
would have resulted from a conclusion that the five-year proce—
dure leading up to the lease sale was void."™ Id. We cannot con-—
clude that that kind of situation exists here. Thus, we recom-—
mend that the board reconvene and vote again on the financing

proposal.

In Alaska Community Colleges®™ Federation of Teachers v.
University of Alaskajthe court discusses "when voluntary
ratification or 1 decision made 1in nonconformity with the re—
quirements of AS 44.62.310 may be effective.” Op. No. 2779 at 7.
"The effectiveness of any later meeting designed to cure an OMA
violation obviously depends on the seriousness of this
violation.”" 1Id. at 5. As discussed earlier, ARC"s violation of
-the open meetings laws may not be that serious because of 1its
prior public consideration of the financing proposal. This means
that the board should be able to cure the defect by following the
guidelines set out in Alaska Community Colleges:

(1) The reconsideration of the financing proposal must
function as a true de novoconsideration ofthe defec-
“Five action. Id.at 13. This means that the board
- . should look at the situation as it existed at the time
the original decision was made. It must also respond
to information and developments arising since the time
of the November 3 meeting. Id. at 9.

) When the open meetings laws 1is violated 1t 1is
""the people™s right to remain informed®™ which sustains

the injury. There 1is no inherent damage stemming from
the substantive action which is taken; it is the manner
of action which offends." Id. at 11. Therefore, the

board should publicly review the 1information which
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was available to it at the tine of the decision and the
history of the financing proposal before the board.

The merits of the action proposed should be publicly
discussed.

We hope this nemo gives you adequate guidance on the
future action we recommend. Please let us know if we can be of
any further assistance.

MAF/mg



MEMORANDUM State of Alaska

T0 Norman C. Gorsuch DArE May 19, 1983

Attorney General ,
file no 366-664-83

telephone NO 465-3600

™om joe Geldhor subject Various "open
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You"re scheduled to participate 1in a panel discussion
concerning state government as a part of Alaska Journalism
Week. The press has informed us that they are most interested
in your views and opinions concerning the public meeting and
public information statutes (AS 44.62.310 et seq. and AS

.25.110 et: seq.). The following 1is a summary of available
Attorney General®s opinions concerning open meetings and public
information. I understand the press will be discussing the
open meeting statute and may ask you questions about each
specific opinion. The opinions are 1in reverse chronological
order.

February 16. 1983 opinion regarding applicability of
open meeting/puDlie 1info requirements to Water/Waste Water
Advisory Board. Concluded that board is state agency requiring
open meetings for public. Also suggests that board members
with conflict of interest recuse themselves from voting and
discussing certain topics.

September  20. 1982 decision regarding improper
executive sessions for Fish and Game Advisory Committee. Con—
cludes that Fish and Game Advisory Committee 1is subject to
provisions of Open Meeting Act. Also concludes Dept, of Fish
and Game can reimburse members of Fish and Game Advisory
Committee for travel and per diem. - \

_ February 17, 1982 opinion regarding applicability of
open meeting statute to Alaska Seafood Marketing Institute.
Concludes that Board may not meet in executive session for an
advertising agency presentation. Concludes  further that
purpose for calling executive session must fall within one of
the enumerated exceptions to the public meeting requirement.

February 8, 1982 opinion vregarding procedure for
public notice or teleconference meetings. Concludes that
Council on Domestic Violence and Sexual Assault (and by
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implication ocher agencies)must provide reasonable public
notice for all meetings. While statute does not enumerate

specific guidelines, the public should be provided with date,
time and place of meecing and the topics which will be
discussed or considered at the meeting.

August 21. 1-98lopinion regarding Board of
Psychologists meecing. Concluded that Board and Youth
executive session may have violated open meeting law due

largely to lack of guidelinesfor board members to follow.

August 21, 1981 opinion regarding conduct and records
of board meetings. Outlines principles and guidelines for
future conduct of Board of Psychologists. Strongly supports
open meetings available to public and holds that executive
sessions limited to very specific situations.

Mav 11. 1981 regarding application of open meeting

law to informal meecings. Concludes chat Alaska®s open meeting
law 1is extremely broad. However, lav; does not apply to
"meetings" between any two state or municipal officials or

employees. In sum, Open Meetings Act only applies to multi—

member bodies which have a fixed membership, which are
supported in whole or in part by public monies and. which have
power pursuant to law to exercise governmental power or provide
advice through a vote. The open meeting law does not apply to
meetings of individuals who are public officers or employees,
such as cabinet members, but who are not empowered collectively
to exercise power or advice as a body (commom sense appli-
-cation, J.W.G.)

February 11, 1981 opinion regarding applicability of
open meeting statute to Rural Development Council. Concludes
that al*l fundamental policy decisions should be made in meeting
open to public.

February 3, j-981 opinion regarding closed
deliberations by Public Employees Retirement System (PERS)
Board. Concludes that Board deliberation may be made in closed
session when hearing an appeal from a decision by the
administrator. Conclusion supported by explicit exemption to
public meeting requirements or "judicial or quasi-judicial
bodies when holding a meeting to make decision in adjudicatory
proceedings".

January 2, 1981 opinion vregarding Alaska Energy
Center bylaws. Concludes that open meeting (or Sunshine) law
applies to Alaska Energy Center. Further concludes that
Center®s bylaws need not reiterate public meeting statute.
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December 4. 1979 opinion regarding private meeting
between governor and Board of Fisheries and fishermen®s groups.
Concludes that as a practical matter, the meeting which the
Governor proposes does not constitute a meeting between boards
of fishery, and therefore, the requirements for open meeting do
not apply. Further suggests that private or closed meecings
cannot be wused by board members to consider or arrive at
tentative decision on regulation of salmon fishery (by
implication public decision).

October 15, 1979 opinion regarding public meetings by
conference calii. Suggests that public decision couldbemade
by conference call. However, urges caution and adequate public
notice regarding procedures for making decision.

August 22. 1979 opinion regarding Public Offices
Commission secret ballot procedure. Concludes that Public
Offices Commission may use secret ballot for election of
officers without violating Alaska®"s public meecing law.

March 15, 1979 opinion regarding use of executive
session to discuss hiring, firing or transfer of any employee.
Concludes that closed session may be used to discuss matters
that would prejudice reputation and character of any person,
provided person may request a public discussion. Must afford
person being considered with advance notice.

February 8, 1979 opinion regarding applicability of
public meeting statute to tariff filings and protest procedures
by rate-making or regulatory commissions. Concludes that rate-
making hearings be conducted, to the greatest extent possible,
according to open meeting provisions.

April 7, 1978 opinion regarding board meeting by

telephone. Concludes that board meetings via telephone should
be cases necessitating emergency decisions, not general
practice. _Still need to provide notice to public if decisions
are made.

July 19, 1976 opinion regarding release of cor—

rections escape report. Concludes that there are three ap-—
plicable exceptionsto the general rule which provides that
state records are open for public 1inspection. The exceptions
are:

1) matters relating topersonnel evaluation;

2) matters relating toa personnel grievance;

3) statements by potential prosecution witnesses in
criminal matters.
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April 9. 1976 decision related Co applicability of
open meecing scacuces co Che Associacion of Alaska School
Boards. Concludes ChaC Association is noc an agency or other
organization "of the state or any of its political
subdivisions™.

February 13, 1976 opinion regarding applicability of
open meeting statute Eo secret ballot by a public body.
Concludes that statute 1is ambiguous and a secret ballot
conducted at a "public meeting”™ may or may not be avoidable.

September 24. 1975 opinion regarding confiaentiality
of Parole Boara proceeaings. Concludes that Parole Board may
conduct <closed meetings but board"s disposition 1is public
information.

JUG:ml
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tends that the superior
ising to instruct that

s: that lhe deposition was
w |he pretrial order, be
i of preserving testimony
; evidence from an oppos-
able construction of the
it contemplated the com-
ns by September 11, 1981.
that sanctions could not
ion of the pretrial order
ified in the order. We
ule since it would unrea-
Jge's discretion to define
| to prevent abuse of the

that taxes should not be considered in de—
termining future damages. | . at 434-435. show
Thus, the superior court did not err. made;

dated rezoning action, in that it failed to

"substantial reconsideration” was

(@) invalidation of rezoning ordi—
nance was necessary prerequisite to actual

reconsideration; (5) rezoning ordinance was

void; and (G) association qualified as public
interest litigant and should have been

awarded attorney fees.

The judgment below iSAFFIRMED.

Reversed and remanded.

1. Administrative Law and Procedure

BROOKWOOD AREA HOMEOWNERS ©0=124
ASSOCIATION. INC.. Area G Home Language of AS 44.62.310la), provid—
and Landowners Organization, Inc.. ing scope for the Open Meetings Act [AS
Bruce Chadwick and Peter Johnson,  44.62.310 et seq.J mandates that the Act
Appellants/Cross-Appellees. not be limited to decision-making bodies

V. only.

MUNICIPALITY OF 2. Administrative Law and Procedure

ANCHORAGE . Appellee, <2=124
Question under Open Meetings Act

[AS 44.62.310 et seq.] is whether activities
of public officials have effect of circum—
venting the Act, not whether quorum of
governmental unit was presenc at private
meeting. AS 44.62.312.

and

Q & 0 #2. a Partnership,
Appellee/Cross-Appellant.

Nos. S-573, S-629.
Supreme Court of Alaska.
3. Zoning and Planning 0=194

AS 44.62.312, providing policy regard—
ing meetings of governmental units under
the Open Meetings Act [AS 44.62.310 et
seq.] required that meeting between quo—
rum of municipal assembly and developer
to discuss in detail its application for rezon—
ing, with rezoning ordinance scheduled for
public hearing one week later, be conduct—

July 19. 1985.

Homeowners ~association brought ac—
tion under Lhe Open Meetings Act, alleging
that meeting between developer and quo—
rum of the municipal assembly violated the
Act and that rezoning ordinance should be
held void. The Superior Court, Third Judi—
cial District, Anchorage, Mark C. Rowland,
J.. held there was no violation of the Act, 4 administrative Law and Procedure
remedies of the Act did not apply, meeting ©=124
was harmless error, or subsequent hearing “Meeting,” under the Open Meetings
cured any violation of the Act. Association Act [AS 44.62.310 et seq.] includes every
appealed, and developer cross-appealed, dis— step of the deliberative and decision-mak—
puting refusal to award itattorney fees on ing process when governmental unit meets
ground that association was public interest to transact public business.
litigat. The Supreme Court. Moore. J., See publication Words and Phrases
held that: (1) policy of the Act required for other judicial constructions and
that deliberations such as meeting between definitions.

ed publicly.
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J. Zoning and Plunnmg **191

Developer®s representatives could have
met with each member of municipal assem—
bly individually to d"scuss their develop—
ment project and to lobby for passage of
rezoning oriiinunce without violating the

Open Meetings Act. AS 44.62.310 et seq.

A. Municipal Corporations *=>92

"Action." under the Open Meetings
Act [AS 44.G2.310 et seq.J encompasses mu —
nicipal assembly 3 fact-gathering and deli—
berative sessions reluting to public busi—
AS 44.62.310(F).

See publication Words and Phrases
for other judicial constructions and
definitions.

ness.

7. Zoning and Planning *=194

Fact that homeownerslassociation had
opportunity to present testimony relating
to rezoning ordir  je at subsequent public
hearing did not render presentation by de—
veloper to quorum of municipal assembly
members at private meeting harmless error
under the Open Meetings Act. AS 44.62.-
310 et 3eg.

8. Zoning and Planning e=194

Presentation by developer to quorum
of municipal assembly members at private
meeting, relating to rezoning ordinance
was not "harmless violation””of the Open
Meetings Act [AS 44.62.310 et seq.], where
homeowners® association contended it
would have presented different testimony
at public hearing if ithad known content of
developer 3 presentation, facts did not dem —
onstrate that municipal assembly®s ultimate
decision on rezoning ordinance was inde—
pendent of presentation, and association
filed expedited challenge to the assembly®s
action in rezoning.

9. Administrative Law and Procedure
*=>124
Plaintiff complaining of violation of
the Open Meetings Act [AS 44.62.310 et
seq.] must show by preponderance of evi—

dence that violation occurred.

702 PACIFIC REPORTER. 2d SERIES

10. Administrative Law and Procedure
*=121

IT violation of the Open Meetings Act
[AS 44.62.310 et seq.] 1is shown, burden
shifts to defendant to show that "substan—
tial reconsideration” of issue wob made ata
subsequent public meeting; that is, wheth—
er validation meeting functioned us true de

novo consideration of the defective action.

11. Administrative Law und Procedure
*=124

If defendant in action under the Open
Meetings Act [AS 44.62.310 et seq.] fails to
show "substantial reconsideration” of issue
at public meeting, after violation of the Act
has been shown, court must decide whether
invalidation of governmental action is prop—
er remedy.

12. Administrative Law and Procedure
*=124

To determine that invalidation of gov—
ernmental action is proper remedy for vio—
lation of the Open Meetings Act [AS 44.62.-
310 et seq ], court must determine that
invalidation is necessary prerequisite to ac—
tual reconsideration of 1issue by govern—
ment, and that invalidation will serve public
interest.

13. Administrative Law and Procedure
*=124

In deciding issue of whether invalida—
tion of governmental action under the Open
Meetings Act [AS 44.62.310 et seq.] will
serve public interest, court should weigh
remedial benefits to be gained in light of
goals of the Act against prejudice likely to
accrue to public.

14. Zoning and Planning *=194

Developer failed to show that substan—
tial reconsideration of rezoning issue was
made by municipal assembly after assem—
bly®s deliberations at developer®s presenta—
tion which constituted "meeting" in viola—
tion of the Open Meetings Act [AS 44.62.-
310 et seqg.], where developer could not
demonstrate that public meeting was of—
fered as remedial measure to reconsider
any action or deliberation by assembly
members at developer®s private presenta—
tion in that assembly members stated they
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saw nothing wrong with prior meeting, and
members did not disclose any matters dis—

cussed at meeting.

13. Zoning und Planning <1=191
Invalidation of rezoning ordinance was

necessary prerequisite to municipal assem—
bly*s actual reconsideration of the issue,
required because of assembly 3 violation of
the Open Meetings Act [AS 44.62.310 et
seq-], where municipal assembly could not
further restrict zoning without developer®s
ixpress agreement, making "substantial
reeonsiderr "ion" by assembly impossible
unless rezoning ordinance was first voided.

16. Zoning and Planning ®»194

Rezoning ordinance was to be voided
under AS 44.62.310(f), providing policy of
the Open Meetings Act [AS 44.62.310 et
seq-], where invalidation of ordinance was
necessary prerequisite to reconsideration,
decision voiding ordinance would serve the
Act 3 remedial purpose, homeowners® asso—
ciation had not delayed in bringing the is—
sue before court, and voiding ordinance did
not result in prejudice to public comparable
to that posed in ACCFT, involving vali—
dation of university merger.

17. Zoning and Planning <3=729
Homeowners *  association, which
brought action under the Open Meetings
—ict [AS 44.62.310 et seq.] against munici—
pal a. Jembly and developer based on grant
of rezoning ordinance by assembly, quali—
fied as "public interest litigant,” for pur—
poses of award of .attorney fees, where
there was strong public policy behind effec—
tuating the Act, declaration that municipal
assembly violated the Act would protect
public®s right to be informed by encom®ag-
ing public meetings, only private citizens
wouid sue to enforce the Act with respect
to rezoning because government was de—
fendant. and association claimed that pro—
posed development would not result in eco—
nomic injury to its members causing associ-

. Anpellee 0 & O »2. a partnership, owned 60
acres of property in south Anchorage. Qua-

ation to lack requisite economic incentive to
bring suit; thus, action would be remanded
to determine attorney fees for association
as "public interest litigant." AS 44.62.312;
Rules Civ.Proc., Rule 82.

See publication Words and Phrases
for other judicial constructions and
definitions.

James T. Brennan, Hedland, Fleischer &
Friedman, Anchorage, for appel-

lants. ™" >-oss-appel lees.

Jerry Wertzbaugher, Mun. Atty., Thom—
as F. Klinkner, Asst. Mun. Atty., Anchor—
age, for appellee, Municipality of Anchor—
age.

Peggy A. Rostcn, W. Richard Fossey,
Bankston & McCollum, Anchorage, for ap—
pellee/cross-appellant, Q & 0 =2, a Part—
nership.

D. John McKay, M"ddleton, Timme &
McKay, Anchorage, for amici curiae, An—
chorage Daily News and Alaska Press
Club.

Russell A. Nogg, Henderson & Nogg,
P.C., Anchorage, for amici curiae, Builders
Industry Ass 11 of Anchotage, Inc. and J &
P Investments, Inc.

Before RABINOWITZ, cJ., and
BURKE, MATTHEWS, COMPTON and

MOORE, JJ.

OPINION

MOORE, Justice.

In this case, a quorum of the Anchorage
Municipal Assembly met privately with a
developer, the Quadrant Development Com —
pany (Quadrant),l to discuss in detail its
application for rezoning. The application
for rezoning was scheduled for a public
hearing one week after the private discus—
sion at the Quadrant offices. After the

dranl Development Company acted as the part-
nership's agent for development purposes.
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for administrative purposes. A special or joint com—
mittee may expend money only in accordance with an ap-—
propriation made for the work of che committee.

d) A committee may not be established wunless
authorized by law or by the Uniform Rules.

OPEN AND EXECUTIVE SESSIONS

RULE 22.0PEN AND EXECUTIVE SESSIONS. (@) All
meetings of a legislative body are open to all legisla—
tors, whether or not they are members of che particular
legislative body that 1is meeting, and to che general
public except as provided in (b) of this rule.

(b) A legislative body may call nr. executive
session ac which members of che general public may be
excluded for che following reasons:

1) discussion of matters, che immediate
knowledge of which would adversely affect the finances
of a government unit;

) discussion of subjects chat tend to
prejudice che reputation and character of a person:

(3) discussion of & matter chat may, by
be required to be confidential.

(c) When a legislative body desires r.o call an
executive session 1in accordance with (b) of this rule,
the body shall first convene as a public meecing and
the question of holding an executive session shall be
determined by a majority voce of che members present.

(d) The provisions of chis rule may not be inter—
preted as permitting che exclusion of a legislator fronm
an executive session, whether or not the legislator is

a member of che body chat is meecing. A legislator not
a member of che body holding an executive session
shall, however, be subject to che same rules of con-—

fidentiality and decorum as pertain to regular members
o.f the body.

COMMITTEE MEETINGS

RULE 23. COMMITTEE MEETINGS, (a) Written notice
of che time, place and subject matter of all meetings
of standing, special, and Joint committees during a
week shall be provided by che person who <chairs che
committee to che chief clerk or secretary by 4:00 p.m.
on the preceding Thursday. The person who chairs che
commiccee to which a bill or resolution is first refer—
red shall provide to the <chiefclerk or secretary

written notice ofthe time and place of chj first
public hearing on Che bill or resolution ac least five
days before the hearing. However, Chis requirement may

be waived by motion of che person who chairs che com—
mittee to which a bill or resolution is first referred
if concurred in by majority voce of che full membership
of the hou66 The «chief clerk or secrecary shall

publish ani distribute tooies of che weekly schedule of
commitcee meecings and of che five-day nocice of hear—

ing.



(b) The person who chalra a standing, special, or
Joinc committee shall provide Che chief clerk or secre—
tary written nocice of the change in che time, place or
subject matter of a meeting. At che next daily legis—
lative session, nocice of che schedule change shall be
announced by che chief clerk or secretary and published
as a nocice in the journal of the house.

(c) A scheduled meeting of a standing, special,
or joinc comnictee may be cancelled at anv time. If
possible, notice of che cancellation shall be given in
the name manner as provided for notice of change in (b)
of chis rule.

(d) The provisions of (a) and (b) of chla rule do
not apply to a standing, special, or J".nc committee
meeting scheduled after che date a conference committee
has been chosen to consider amendments to or differ—
ences between versions of the general appropriation
act. However, a person who chairs a standing, special
or joint committee shall post written notice of che
time, place and subject natter of a meeting at least 24
hours before the meeting,

(e) The provisions of (a) - (d) of this rule Jo
noc apply to meetings of

) che Rules Committee when It meecs for
the purpose of preparing che daily calendar;

) che Committee on Committees referred to
in Rule 1(e); or

<3) standing, special, or joinc committees
when the commictee meecs during the interim between
sessions.

) Each standing, special, and joinc committee

(1) shall record its meetings electronically
and prepare a log of che recording adequate to locate
specific testimony;

(2) shall prepare minutes of each meecing of
che commictee on a standard form prescribed jointly by
che Rules Committees of che house and che senate; the
minutes shall Include

(A) a list of Che names of each member
present during che meeting;

(B! a list of the name and affiliation
of eech witness testifying before che commictee;

©) a brief statement of che position
of the witness on the subject testified upon; ano

(D) each amendment fornallv considered
by che committee, the name of the member moving
adoption of che amendment, the action taken on the
amendment. and che yeas me nays if a committee
member has requested a roll call vote on adootion
of an amendment;

(3) shall maintain a chronological file of
minutes, copies of which shall be made available upon
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request co conmlctee members and the public: coumlttee
minutes, tapes and other materials of research value
ahull be delivered bv che committee ar. che end of each
session or each leglulacure to thn legislative refer—
ence library for appropriate disposition:

“4) may make available to the Legislative

Affairs Agency a copy of wull minutes of committee
meetings during che session for entry of the minutes as
n data base on che legislative computer system.

COHMITTEE REFERRAL AND ACTION
RULE 24. COMMITTEE RE1ERRAL AMD ACTION. (a) A

committee acts on all billo referred to It and reports
Its actions and recommendations to the house as soon as

practicable. Committee reports must be In writing and
the report must be signed by a majority of the members
of the committee. The rcporc will note the recommenda—

tion of each member signing che report.

(b) When a bill is reported back by a committee
without ac least one "Do Pass"™, unless the bill has a
subsequent referral or referrals of record, the presid—
ing officer shall put Che question "Shall the bill be
referred to rhe Rules Committee for placement on the
calendar for second rending notwithstanding the report
of che commitcee(s)?" If che bill has a sub3equ-nc
referral or referrals of record, che question shall not
be put until che last committee nas reported and unless
all reports are without at least one "Do Pass". The
question is debatable and if a majority of che member —
ship of the house votes in che negative, che bill s
loac.

(c) If a committee has nore than one bill on che
same subjector if ic finds it necessary to revise a
bill substantially, it may report out a substitute bill
and recommend that che substitute be accepted for
second reading 1in Che place of the original bill. A
committee of che second house may not report a commit—
tee substitute for a bill or an amendmenc to a hill
that requires a change in che tide of the bill, other
than a clerical or technical change, as che title was

enacted in che house of origin. Substitute bills are
duplicated and distributed when they are reported out
by che commiccp<i. Committee substitute bills carry a

notation of che source or eponaor of the original bill
in the manner prescribed by che drafting manual unless
the sponsor objects to the name so appearing.

(d) All bills involving appropriations, revenues
or bonding must be referred co Che Finance Commictee
before they can be advanced to second reading,

COMMITTEE OF THE WHOLE

RULE 7.5. COMMITTEE OF THE WHOLE. When the house
forms itself into a Committee of the Whole the presid—
ing officer vacates che chair and calls upon a member
co preside. The Uniform Rules are observed in che
Commictee of che Whole buc no member shall be recog-—
nized a second time until every member wishing to speak
has spoken. When a bill is considered in the Committee
of the Whole 1t shall be read and debated by sections
and amendments adopted shall be noted on oaper separate

-11-
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LAWS OF ALASKA

1972
Chapter No.
B
AN ACT
Relating to public agency meetings.
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
» Section 1. AS 00.62.310(a) Is amended to read:
(a) Al) meetings of a legislative body or of an ad-—

ministrative body, board, commission, committee, subcommit—
tee, authority, council, agency, or other organization,
Including subordinate units of the above croups, of the
state or any of Its political subdivisions, Including but
not limited to municipalities, boroughs, school boards,

and all other boards, agencies, assemblies, councils,
departments, divisions, bureaus, commissions or organiza—
tions, advisory or otherwise, of the state or local govern—
ment supported In whole or In part by public money or
authorized to spend public money, are open to the public
except asotherwise provided by this section.

e Sec. 2. AS 00.62.310(c)(1l) Isamended to read:

(1) matters, the Immediate knowledge of which
would clearly have an adverse effect upon the finances of
the government unit;

e Sec. 3. AS 00.62 13 amended by adding a new section In
Article 6 to read:

Sec. T0.62.312. STATE POLICY REGARDINO MEETINGS.
(a) It Is the policy of the 3tate that

(1) the governmental units mentioned In sec.
310(a) ofthis chapter exist toaid In the conduct of the
people®s business;
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(2) It Is the Intent of the law that actions of
those units be taken openly and that their deliberations
be conducted openly;

(3) the people of this state do not yield their
sovereignty to the agencies which serve then;

(t) the people, in delegating authority, do not;
give their public servants the right to decide what is ..3
good for the people to know and what Is not good for thenm
to know;

(5) the people’'3 right to remain Informed shall
be protected so that they may retain control over the
Instruments they have created,

(b) Sec. 310(b)(1) of this chapter shall be construed

narrowly In order to effectuate the policy stated In (a)
of this section and avoid unnecessary executive sessions.”

A

Approved by governor: June 2, 1972
Actual effective date: August 31. 1972
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HB
555

SB
253

HOUSE JOURNAL February 2, 1972

MESSAGES FROM THE SENATE

A message from the Senate dated February 1, 1972 was read
stating the Senate has concurred In the House amendment to"N '™
SENATE BILL 206 and the enrolled copy of SENATE BILL 206-
amended by the House (relating to fees for duplicate sport~"“¥
fishing and hunting licenses; and providing for an effective ¢
date) Is transmitted herewith for the signatures of the ;
Speaker and Chief Clerk. It was 31Igned by the Speaker and--*"
the Chief Clerk and returned to the Senate. ",

REPORTS OP STANDING COMMITTEES

The Labor a”d Management Committee has had HOUSE BILL NO. -
555 (establishing the official state plumbing code) under
consideration and a majority of the Committee members j
recommends It do pass with the following amendment: y

amendment No. 1 by the Labor and Management Committee:
Page 1, line 1*1: Delete "15" and Insert nl3"i<

The report was signed by Mr. Orbeck, Chairman, and concurred
In by Orbeck, McOlll, Banfleld and Ferguson.

™

-y
HOUSE BILL NO. 555 was referred to the Finance Committee. ‘=

The Judiciary Committee has had SENATE BILL NO. 253 (relating
to public agency meeting) under consideration and a majority e
of the Committee members recommends it do pa3S. The report
was signed by Mr. Moran, Chairman, and concurred In by Moran,
Hillstrand, Randolph, Flynn, Rose, Barber and Banfleld.

SENATE BILL NO. 293 wa3 referred to the Rules Committee for
placement on the calendar.

The Speaker stated that without objection, the reading of tho
Judiciary Committee Chairman®s report on SB 253 would be
waived and It would be printed In the Journal. There being
no objection, the report appears as follows:

"Judiciary Committee Report

SENATE BILL NO. 253

This bill makes clear that state law requiring that meetings
of public agencies oe open to the public applies to the legis—
lature and Its subordinate units. The bill also reemphasizes
state policy amlnst closed meetings of public bodies. In

sec. 3, AS 62.312(a) Is based on California Government Code
Annotated, sec. 57950.

William Moran, Chairman"
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Choplar No.
1M

Source

AN ACT

Relating to tho meetings of the Board of Regents of the Univer—
sity of Alaska; and providing for an effective date.

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 111.*40.160 is repealed and re-enacted to read:

Sec. 1D. 1)0.160. BOARD MEETINOS PUBLIC. MEETING NOTICE,
PUBLIC FACILITIES, (@) The provisions of AS tt.62.310
apply to meetings of the Board of Regents. All meetings of
the board, its committees or subcommittees, are open to
the public and press except as otherwise provided 1in
AS nn.62.31t.ic). The findings of an executive session shall
be made a part of the record of the proceedings of the
Board of Regents. All records of the meetings andproceed—
ings shall be open to inspection by the puollc andthe
press at reasonable times.

(b) The board may determine the time and place of its
meetings. However, 30 day3 notice 1is required forall
regular meetings and 10 days notice is required for special
meecings of the board, its committees or subcommittees
called under the bylaws or rules of procedure of the board.
Emergency meecings may be called without notice.

(c) The Board of Regents shall provide adequate
facilities for members of the public to attend the meetings
of the board, its committees or subcommittees.

* Sec. AS 1it.62.310(a) 1is amended to read:

(a) All meetings of a board of regents or of an
administrative body, board, commission, committee, subcom—
mittee, authority, council, agency, or other organisation,
including subordinate units of the above groups, of the
state or any of I1t3 political subdivisions, including but
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not limited to municipalities, boroughs, school boards?*
all other hoards, agencies, assemblies, councils, departi”r
ments, divisions, bureaus, commissions or organisations
advisory or otherwise, of the stato or local government?™
supported in whole or in part by public money or authorl*
to spend public money, are open to the public except as
otherwise provided by this section. . V

* Sec. 3- This Act takes effect on the day after its pasean
and approval or on the day It becomes law without approval

for et

value

* Sec.

-2-
Approved by governor: June 2, 1972
Actual effective date: June 3, 1972
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COMMITTEE SUBSTITUTE POR SENATE BILL NO. 288 amended, by t% a
eHe Jommerco Committee, entitled: H

"An Act relating to the use of slat*

equipment for private purposes.”
uua read the first time and referred to the Committee on
itnte Affairs.

COMMUNICATIONS
A letter dated March 28, 1972 to Speaker Cuess from Chief
justice Ooorgo P. Boney, Chairman of the Alaska Judicial
Council was read, announcing the annual meecing 0f the
judicial Council to be held In the Oovemor®s Conference
Room, Capitol Building, at 1:00 p.m., Priday, March 71,
i977-
REPORTS OP STANDING COMMITTEES

Tho Healtn, Welfare and Education Commltceo has r.i.d MOUSE MB

BILL HO. 605 (relating to the meetings of the Board of Re- 605
gents of the University of Alaska; and providing for an ef—
fective date) under consideration a second time and a ma-—
jority of the members of the Cosoilttee recommonds It be re-—
placed with COMMITTEE SUBSTITUTE POR HOUSE BILL NO. 605

(same t"tle) and that COMMITTEE SUBSTITUTE POR HOUSE BILL

NO. 605 uo pass. The report was signed by Mrs. Chance,
Chairman, and concurred In by Chance, Moore, Whittaker and
Naughton.

HOUSE BILL NO. 605 was referred to the Rules Committee for
placement on the calendar.

The Speaker stated that without objection, the reading of tne
Health, Welfare and Education Committee Chairman®s report on.
HOUSE BILL NO. 605 would be waived and It would be printed

In the Journal. There being no objection, it was so ordered.
The report appears as follows:

"Health. Welfare and Educatjon .Committee
Report on House giii 608

The Coranlttee Substitute for House Bill 605 makes no
substantive change In the bill as Introduced. It was
drafted to avoid a potential technical conflict between
the bill as Introduced and existing law and, at the 3ame
time, to Incorporate the basic policy thrudt of the bill
as introduced.

As Introduced, HB 605 would have added a new section
(sec. 202) to AS 1U.UO applying the "Open Meeting Law" tc
the Board of Regents without making any change In sec. 160
Enactment takes precedence over an existing statute; tech-—
nical conflicts probably would have .arisen between the two
because of differences In language even though there 1Is no
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basic policy difference between the two statutes. Thus
Ic w09 advisable to eliminate a potential legal conflict
by combining the proposed section and existing law Into
one of Regents of the University or Alasita that Includes
the beat features of both.

AS 1K.HO0.160 provides that the Board of Regents may
determine the time and place of Its meetings and the man-—
% r of giving notice; aJd Introduced, MB 505 provides for

days notice for regular meecings and 10 days for spec—
ial meetings. The Committee Jubdtitute adopt3 the speci—
fic proviso of HB 605, as Introduced. While existing sec
160 arso provlde.o that tne board"s meecings are open to
the public and press, It does not clearly Jtate that che
state"s present "Open Meeting Law", AS KK.62.310, applies
to the meetings of the Board or Regents which, In the
Judgment of the Committee, It should. AS 1K.KO0.160 stipu—
lates that che Regents® meeting records and proceedings
are open to tne public and press at reasonable times, a
salutary provision not Included In the "Open Meecing Law"
but which 1Is presently applicable co the Board and should
he retained. The existing section also authorizes the
Board to hold executive sessions but does not specify for
what purpose, as does AS KK.62.310(c), a provision that
should be uniform throughout state government. Present
law requires that the findings of these executive sessions
be made a part of Che Board"s record of Its proceedings, a
provision retained by the Committee Substitute.

Finally, the Committee Substitute deletes Section 3
of the bill as Introduced. This section picked up Ildenti—
cal language In Sec. 3 of Senate Bill 253 Chat would apply
the state"s "Open Meeting Law" to the Legislature and Its
proceedings. SB 253 has passed the Senate and Is before
Che House Rules Committee. The language was added to HB
605 solely to avoid a subsequent legal problem known as
"chaptering out™ had HB 605 been enacted after SB 253, be-—
cause sec. 2 of HB 605 and sec. 1 of SB 253 amend the same
section: AS KK.62.310(a). That problem, If It exists at
all, cam be resolved by the Revldor of Statutes after the
close of the current session of the Legislature; hence
there Is no need for Section 3 of the bill.

Genie Chance. Chairman™*

The Local Government Committee has had HOUSE BILL NO. 596
(providing for boroughs In the unorganized borough; and
providing for an effective date) under consideration and
a majority of the members of the Committee recommends It
do pass with the following amendment:

amendment No. 1 by the Local Government Committee:

Page 1, line 22: After the period add: "The
Local Boundary Commission shall
hold hearings at appropriate
places within the unorganized
borough before proposing tenta-—
tive divisions of the unorgan-—
ized area Into unorganized bor—
oughs. Following the publics-,
tion of tentative boundaries of
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Sourc* Chapter No.

He 831 am s 189

AN ACT

Relating to public meetings.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. AS .62.310(a) Is amended to read:
(@) All meetings of a leg!gde" ve body, of a board of
regents, or of an administrative y oard, commlsslor,

committer, subcommittee, authority, council, agency, or
other organisation, including subordinate units of the above
groups, of the state or any of its political subdivisions,
Including but not limited to municipalities, boroughs,
school boards, and all other boards, agencies, assemblies,
councils, departments, divisions, bureaus, commissions or
organizations, advisory or otherwise, of the state or local
government supported in whole or In part by public money or
authorized to spend public money, are open to the public
except as otherwise provided by this section. Except when
voice votes are authorized, the vote rhall be conducted in
such a manner that the public may know the vote of each
person entitled to vote. This section does not apply to any
votes required to be taken ro organize the afore-mentioned
bodies.

Approved by governor: June 18, 1976
Actual effective date: September 16, 1976
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Compiler's Notes. The provision* formerly "*his section may be ufiected by $ 9-1-116,
contained in 5 6-42-107 have been transferred  concerning entitlement to funds, absent appro-
to 1 8-42-108. priation.

8-42-108. Board actions not revicwable. — All decisions and determi-
nations of the board shall bo final and shall not be ruviewable by any court.
fActs 1973, ch. 128, § 7; T.C.A., 88 8-4207, 8-42-107; Acts 1984, ch. 972, § 19]

CHAPTER 44
PUBLIC MEETINGS
SECTION. SECTION,

8-44-104. Minutes recorded and open to public
Part |-G eneral Provisions — Secret votes prohibited.
8-44-107. Board of directors of performing arts
6-44-102. Open meetings — "Governing body" center management corpora-
defined — "Meeting" defined. « tion.

Paiit 1—General Provisions

8-44-ILI. Policy — Construction.

Compiler's Notes. The application of this Remedies other than tho Tennessee Uniform
section to certain attomey-client discussions  Administrative Procedures Act "Contested
has been held unconstitutional. See Notes to  Case" Approach to Dealing with State and Lo-
Decisions, 1. Constitutionality, Smith County cal Governmental Action (John Beasley), 13
Educ. Ass'n v. Anderson, 676 S.W.2d 328 Mem. SL U.L. Rev. 619 (1984).

(Tenn. 1984). Attorney General Opinions. Human

Cross-References. Confidentiality of pro- rights commission meetings and orders, OAG
ceedings under hazardous chemical right to  84-104 (3/26/84).

know law, 5 60-3-2013. Applicability of sunshine law to local beer
Section to Section References. This title  boards. OAG 84-240 (8/9/84)..
is referred to in 85 4-5-204, 4-17-109, 64-5-203. Applicability to county councils on aging, se-

This chapter is referred to in 55 2-1-113, nior citizen center boards, and related commit-
4-5-312, 10-1-102,  38-6-101, 49-5-610, tees, OAG 84-310 (11/19/84).

64-1-308, 64-5-103, 68-52-105. Applicability to state board of equalization
Law Reviews. Government — Smith  meetings, OAG 85-105 (4/8/85).

County Education Association v. Anderson: An Applicability to utility district commission

Exception Under the Tennessee Open Meet- meetings, OAG 85-161 (5/16/85).

ings Act, 15 Mem. St. U.L. Rev. 116 (1984) Cited: Board of Educ. v. Memphis Publish-

Regulation of Collective Bargaining in Pub- ing Co., 585 S.W.2d 629 (Tenn. Ct. App. 1979);
lic Employment in Tennessee: The Education Olmstead v. Community Action Services of
Professional ~ Negotiations  Act (Patrick  Morgan County, Inc., 494 F. Supp. 699 (E.D.
Hardin), 47 Tenn. L. Rev. 241. Tenn. 1980).

NOTES TO DECISIONS

Analysis invalid encroachment upon the inherent power

o ) ofthejudiciary, specifically the Supreme Court

1. Constitutionality. of the State of Tennessee, to supervise the
3. Coverage. . practice of law in clear violation of the separa-
4. Construction with other acts. tion of powers provisions of Tenn. Conat., art.
5. Jury trial. Il. § 2. Van Kirk v. Board of Mayor & Alder-

men, 668 SAV.2d 299 (Tenn. Ct. App. 1983).
The Open Meetings Act, 5 8-44-101 et seq. is

constitutional. Smith County Educ. Ass’h v.

Anderson. 676 S.W.2d 328 (Tenn. 1984).

1. Constitutionality.

The Tennessee Public Meetings Act was not
unconstitutional aa applied to tho attomey-cli-
ent communications, and did not constitute an
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iction may e affected by 4 9-1-116,
Itf entitlement to funds, absent appro-

— All decisions and determi-
ot be reviewable by any court.
i-107; Acts 1984, ch. 972, § 19,]

GS

. Minutes recorded and open to public
— Secret votes prohibited.

Board of directors of performing arts

center management corpora-

tiun.

*VISIONS

dies other than tho Tennessee Uniform

itrativo Procedures Act "Contested

.pproach to Dealing with State and Lo-

emmental Action (John Beasley), 13

-t. U.L. Rev. 619 (1984).

eney General Opinions. Human

.ommission meetings and orders, OAG

(3/26/84),

cability of sunshine law to local beer
OAG 84-240 (8/9/84).

cability to county councils on aging, se-
izen center boards, and related commit-
AG 84-310 (11/19/84).

icability to state board of equalization
;5. OAG 85-105 (4/8/85).

xability to utility district commission
|S. OAG 85-161 (5/16/85).

i: Board of Educ. v. Memphis Publish-
, 535 S.W.2d 629 (Tenn. Ct. App. 1979);
ad v. Community Action Services of
i Jounty, Inc., 494 F. Supp. 699 (E.D.

1960).

ONS

encroachment upon the inherent power
udiciary, specifically the Supreme Court
State of Tennessee, to supervise the
e of law in clear violation ofthe separa-
powers provisions of Tenn. Const., art.
Van Kirk v. Board of Mayor &€ Alder-
168 3.w.2d 299 (Tenn. Ct. App. 1983).
Open Meetings Act, § 8-44-101 etseq. is
utional. Smith County Educ. Ass’n v.
son. 676 S.W.2d 328 (Tenn. 1984).

261 PUBLIC MEETINGS

The application of the Open Meetings Act to
discussions between public bodies and their at-
torneys regarding pending litigation violates
Tenn. Const., art. Il. 45 1. 2. Smith County
Educ. Ass’n v. Anderson, 676 S.W,2d 328
(Tenn. 1984).

3. Coverage.

Tennessee law requires tenure hearings to
be public. Kendall v. Board of Educ., 627 F.2d 1
(6th Cir. 1980).

Conferences between a public body und its
attorney are neither constitutionally nor stutu-
torily exempted from the provisions of the Ten-
nessee Open Meetings Act (8 8-44-101 el seq.l.
Van Kirk v. Board of Mayor & Aldermen, 668
S.W.2d 299 (Tenn. Ct. App. 1983).

4. Construction with Other Acts.

The Code of Professional Responsibility as
promulgated by the Tennessee Supreme Court
is not in material conflict with the provisions
of the Tennessee Open Meetings Act; the effect
of the Open Meetings Act is the public body,
through the legislature, has waived the attor-
ney-client privilege in all meetings within the
meaning of the act. Van Kirk v. Board of
Mayor & Aldermen, 668 S.w.2d 299 (Tenn. Ct.
App. 1983).

Discussions between a public body und its
attorney concerning pending litigation nre not

8-44-102

subject to the Open Meetings Act. Smith
County Educ. Ass'n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

The holding that discussions between a pub-
lic body and its attorney concerning pending
litigation are not subject to the Open Meetings
Act is a narrow exception, and upplies only
when the public body is a named party in the
lawsuit. Smith County Educ. Ass’n v. Ander-
son. 676 S.W.2d 328 (Tenn. 1984).

The attorney-clienl evidentiary privilege af-
forded by 4 23-3-105 was waived by the pas-
suge of the Opun Meetings Act. 4 8-44-101 et
seq. Smith County Educ. Asa'n v. Anderson.
676 S.W.2d 328 (Tenn. 1984).

When discussions between a public body and
its attorney are held in private for purposes
other than discussing pending litigation, the
attorney may violate DR 7-102 (A)(7) and (8) of
the Code of Professional Responsibility. Smith
County Educ. Ass'n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

5. Jury Trial.

A party to an action brought under the Edu-
cation Professional Negotiations Act.
(55 49-5-601 to 49-5-604) or the Open Meetings
Act, (55 8-44-101 to 8-14-106) is entitled to a
jury trial. Smith County Educ. Ass’n v. Ander-
son, 676 S.W.2d 328 (Tenn. 1984).

8-44-102. Open meetings —"Governing body" defined — "Meeting”
defined. — (a) All meetings of any governing body are declared to be public
meetings open to the public at all times, except as provided by the Tennessee

Constitution.

(0)(1) "Governing body" means the members of any public body which con-

sists of two (2) or more members, with the authority to make decisions for or
recommendations to a public body on policy or administration and also means
a community action agency which administers community action programs
under the provisions of 42 U.S.C. § 2790. Any governing body so defined by
this section shall remain so defined, notwithstanding the fact that such gov-
erning body may have designated itself as a negotiation committee for collec-
tive bargaining purposes, and strategy sessions of a governing bedy under
such circumstances shall be open to the public at all times.

(2) "Governing body” shall also mean the board of directors of any nonprofit
corporation which contracts with a state agency to receive community grant
funds in consideration for rendering specified services to the public, provided
community grant funds comprise at least thirty percent (30%) of the total
annual income of such corporation. Except such meetings of the board of
directors of such nonprofit corporation that are called solely to discuss matters
involving confidential doctor-patient relationships, personnel matters or mat-
ters required to be kept confidential by federal or state law or by federal or
state regulation shall not be covered under the provisions of this chapter, and
no other matter shall be discussed at such meetings.
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(c) "Meeting” means the convening of a governing body of a public body for
which a quorum is required in order to make a decision or to deliberate toward
a decision on any matter. Meeting does not include any on-site inspection of
any project or program.

(d) Nothing in this section shall be construed as to require a chance meet-
ing of two (2) or more members of a public body to be considered a public
meeting. No such chance meetings, informal assemblages, or electronic com-
munication shall be used to decide or deliberate public business in circumven-
tion of the spirit or requirements of this part. [Acts 1974 (Adj. S.), ch. 442, § 2;
1979, ch. 411, §8 1, 2; T.C.A,, § 8-44-2; Acts 1985, ch. 290, § 1, 2; 1983, ch.

59, § 11

Compiler's Notes. Th* application of this
act to certain attomey-client discussions has
been held to be unconstitutional. See Notes to
Decisions, L Constitutionality, Smith County
Educ. Ass'n v. Anderson, 676 S.W.2d .728
(Tenn. 1984).

Amendments. The 1985 amendment added
(b)(2) as it existed prior to the 1986 amend-
ment. See the 1986 amendment note.

The 1986 amendment in (b)(2) added "of the
board of directors of such nonprofit corpora-
tions" in the second sentence.

Effective Dates. Acts 1985, ch. 290, § 3.
July 1. 1985.

Acts 1986, ch. 594, 5 2. March 24. 1986.

Cross-References. Attendance at meetings
by commission on aging, § 4-3-123.

NOTES TO

Analysis

1. Constitutionality.
2a. Construction with other provisions.
4. m.ttomey-client conferences.

1. Constitutionality.

The application of the Open Meetings Act to
discussions between public bodies and their at-
torneys regarding pending litigation violates
Tenn. Const., art. Il, §8 1, 2. Smith County
Educ. Ass'n v. Anderson, 676 S.W.2d 328
(Tenn. 1984).

2a. Construction with Other Provisions.

The Code of Professional Responsibility as
promulgated by the Tennessee Supreme Court
is not in material conflict with the provisions
of the Tennessee Open Meetings Act; the effect
of the Open Meetings Act is the public body,
through the legislature, has waived the attor-
ney-client privilege in all meetings within the
meaning of the act. Van Kirk v. Board of
Mayor & Aldermen, 668 S.W.2d 299 (Tenn. Ct.
App. 1983).

When discussions between a public body and

Closed meetings of patient qualifications re-
view board authorized, $ 68-52-105.

Elk regional resource authority meetings,
§ 64-5-104.

Section to Section References. This sec-
tion is referred to in § 4-3-123.

Attorney General Opinions. Informal dis-
cussion among city councilmen. OAG 83-033
(1/24/83).

County hospital committee, OAG 83-039
(1/28(83).

Cited: Curve Elementary School Parent &
Teachers Organization v. Lauderdale County
School Bd., 608 S.W.2d 855 (Tenn. Ct. App.
1980).

DECISIONS

its attorney are held in private for purposes
other than discussing pending litigation, the
attorney may violate DR 7-102 (A)(7) and (8) of
the Code of Professional Responsibility. Smith
County Educ. Ass’n v. Anderson, 676 S.W.2d
328 (Tenn. 1984).

4. Attomey-Client Conferences.

Conferences between a public body and its
attorney are neither constitutionally nor statu-
torily exempted from the provisions of the Ten-
nessee Open Meetings Act (§ 8-44-101 et seq.).
Van Kirk v. Board of Mavor & Aldermen, 668
5.W.2d 299 (Tenn. Ct. App. 1983).

Discussions between a public body and its
attorney concerning pending litigation are not
subject to the Open Meetings Act. Smith
County Educ. Ass’n v. Anderson, 676 S.vv.2d
328 (Tenn. 1984).

The holding that discussions between a pub-
lic body and its attorney concerning pending
litigation are not subject to the Open Meetings
Act is a narrow exception, and applies only
when the public body is a named party in the
lawsuit. Smith County Educ. Ass'n v. Ander-
son 676 S.W.2d 328 iTenn. 1984).
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263 PUBLIC MEETINGS 8-44-106

8-44-103. Notice of public meetings.

Attorney General Opinions. Adequacy of
public notice. OAG 83-U9 (3/21/83).

8-44-104. Minutes recorded and open to public — Secret votes pro-
hibited. — (a) The minutes ofa meeting ofany such governmental body shall
be promptly and fully recorded, shall be open to public inspection, and shall
include but not be limited to a :ecord of persons present, all motions, proposals
and resolutions offered, the results of any votes taken, and a record of individ-
ual votes in event, of roll call.

(b) All votes of any such governmental body shall be by public vote
public ballot or public roll call. No secret votes, or secret ballots, or secret roll
calls shall be allowed. As used in this chapter, "public vote” shall mean a vote
in which the "aye" faction vocally expresses its will in unison and in which the
"nay” faction, subsequently, vocally expresses its will in unison. [Acts 1974
(Adj. S.), ch. 442, § 4; T.C.A., § 8-4404; Acts 1980 (Adj. S.), ch. 800, § 1))

Cross-References. Confidentiality of pro-
ceedings under kazardous chemical right, to
know law, § 50-3-2013.

Law Reviews. A Review of Contested Case
Provisions of the Tennessee Uniform Adminis-
trative Procedures Act (William P. Kratzke),
13 Mem. St. U.L. Rev. 551 (1984).

8-44-105.

Law Reviews. A Review of Contested Case
Provisions ofthe Tennessee Uniform Adminis-
trative Procedures Act (William P. Kratzke),
13 Mem. St U.L. Rev. 551 (1984).

Cited: Curve Elementary School Parent &

8-44-106.

Attorney General Opinions. Applicability

to committees of genera) assembly, OAG
83-072 (2/23/83).
NOTES TO
Analysis
Right to sue.
Standing.

1. Right to Sue.

Where lawsuit was brought under the provi-
sions of the Public Meetings Act and the relief
sought was as allowed by that statute, the
plaintiffs right to sue was determined under
the provisions of that enactment, and the court
treated averment of complaint that lawBiiit
was brought under the provisions of the De-
claratory Judgmenta Act as mere surplusage,

The Pre-Hearing Stage of Contested Cases
under the Tennessee Uniform Administrative
Procedures Act (L. Harold Levinson), 13 Mem.
St. U.L. Rev. 465 (1984).

Action nullified — Exception.

Teacher’s Organization v. Lauderdale County
School Bd., 608 S.W.2d 855 (Tenn. Ct App.
1980); Smith County Educ. Asa’n v. Anderson,
676 S.W.2d 328 (Tenn. 1984).

Enforcement — Jurisdiction.

Cited: Smith County Educ. Ass’n v. Ander-
son, 676 S.W.2d 328 (Tenn. 1984).

DECISIONS

so that the definition of who may sue under
that statute had no bearing. Curve Elementary
School Parent & Teacher’s Organization v.
Lauderdale County School Bd., 608 S.W.2d 855
(Tenn. Ct. App. 1980).

2. Standing.

Based up’- allegations of complaint as con-
sidered on motion to dismiss for lack ofa claim
upon which relief can be grunted, parent and
teacher association had standing to sue in its
own name under this section, although defen-
dant school board could during the process of
the hearing disprove essential allegations and
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Lauderdale County School Bd., 608 S.W.2d 866

prove lack of standing. Curvo Elementary
(Tenn. Ct. App. 1680).

School Porent & Teacher's Organization v.

8-44-107. Board of directors of performing arts center management
corporation. — The board of directors of the Tennessee performing arts cen-
ter management corporation shall be subject to, and shall in all respects
comply with, all ofthe provisions made applicable to governing bodies by this

chapter. [Acts 1981, ch. 375, § 1]

Part 2—Labor Negotiations

8-44-201.

Labor negotiations between public employee union and

state or local government.

Law Review*. Regulation of Collective Bar-
gaining in Public Employment in Tennessee:
The Education Professional Negotiations Act
(Patrick Hardin), 47 Tenn. L. Rev. 241.

Remedies other than the Tennessee Uniform

Administrative Procedures Act "Contested
Case" Approach to Dealing with State and Lo-
cal Governmental Action (John Beasley), 13
Mem. St. U.L. Rev. U9 (1984).

CHAPTER 46

IMPEACHMENT

Part 1— General Provisions

8-16-101.

Cross-Reference*. Non-specified civil offi-
cers may be proceeded against by indictment
for misbehavior in office, Tenn. Const., art. 5,
§ 5.

8-46-102.

Cross-Reference*. House of representa-
tives to have sole power ofimpeachment, Tenn.
Const., art. 5, § 1.

8-46-103.

Cross-References. Impeachments to bo
prosecuted by members of house of representa-
tives, Tenn. Const., art, 5, § 3.

8-46-105. Jurisdiction of trial.

Cross-References. Judgment, penalty, and
relief in impeachment, Tenn. Const., art. 5,
§ 4.

Officers liable — Effect of judgment

.t
Power of governor to pardon doe* not extend
to impeachment, Tenn. Const., art. 3, i 6.

M ajority of house required.

Contents of impeachment — Right to counsel.

2E*
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Reviser’s Note: This section was also
amended by 1985 c 44 § 8 without cognh
zance of the repeal thereof.

12.23.080. Repealed by Laws 1973. 1st Ex.Sess., ch. 84, 81

12.28.090. Fees of notary- Collection of fees by public officers

Notaries public may make but not exceed the following charges for their
services:

Protest of a bhill of exchange or promissory note, three dollars;

Attesting any instrument of writing with or without stamp, three dollars;

Taking acknowledgment, two persons, with stamp, tfrjee dollars;

Taking acknowledgment, each person over two, two dollars;

Certifying affidavit, with or without stamp, three dollars;

Registering protest of bill of exchange or promissory note for nonaecept-
ance or nonpayment, two dollars;

Being present at demand, tender, or deposit, and noting the same,
besides mileage at the rate of twenty-five cents per mile, two dollars;

Noting a bill of exchange or promissory note, for nonacceptance or
nonpayment, two dollars.

All public officers who are paid a salary in lieu of fees shall collect the
prescribed fees for the use of the state or county as the case may be.

Amended by Laws 1975, 1st Ex.Sess., ch. 85, § 4, Laws 1983. ch. 214, § 1, laws
1985, ch. 44, 9.

Repeal

This section was rePealed b¥ Laws 1985, ch. 156, § 26, eff Jan.
1, 1986, without cognizance ot its amendment by Laws 1985, ch.

M. S s

Reviser's Note: This section was also
amended by 1985 ¢ 44 § 9 without cogni-
zance of the repeal thereof.

42.28.100 to 42.28.130. Repealed by Laws 1985. ch. 156, §26, eff. Jan. 1,
1986

CHAPTER 42.30- OPEN PUBLIC MEETINGS ACT

Sec.

42.30.075. Schedule of regular meetings—Publication in state register—Notice of
change—"Regular” meetings defined.

42.30.200. Governing body of recognized student association at college or universi-
ty—Chapter applicability to.

Cross References Lew Review Commentaries

Criminal justice training commission, Impact of oper. meeting laws. Mi-
rules and regulations to be adopted and  nael C. McClintock. 15 Gonzaga L.Rev.
administered pursuant to this chapter, 65 (1980) '
see § 43.101.080. '

Operating agency contracts, required
findings in an open public meeting unde;
this chapter, see § 43.52.505.
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PUBLIC OFFICERS AND AGENCIES

42.30.010. Legislative declaration

The purpose of the open public meet-
ings act (this chapter) is to permit the
public to observe all steps in the making
of governmental decisions. Cathcart v.
Andersen (1975) 85 Wash.2d 102, 530
P.2d 313.

Alleged violation of the Open Public
Meetings Act (ch. 42.30) by the school
board and retention of an incompetent
superintendent was insufficient, without
more, to establish such misfeasance,
malfeasance, or a violation of the oath of
office as would justify filing of a recall
petition. Cole v. Webster (1984) 103
Wash.2d 280. 692 P.2d 799.

Notes of Decisions

Chapter 42.32 (see, now, this chapter)
was applicable to action of review board
provided for by § 35.13.171 in determin-
ing desirability of proposed annexation;
hence review board was required to give
public notice of its meetings and to pro-
vide open hearings concerning proposed
annexation. Meek V. Thurston County
(1962) 60 Wash.2d 461, 374 P.2d 558.

An allegation that officers conducted
closed, secret meetings in violation of
this chapter, the open meetings statute,
implicitly alleges knowingly wrongful
conduct Bocek v. Bayley (1973) 81
Wash.2d 831, 505 P.2d 814.

42.30.020. Definitions
As used in this chapter unless the context indicates otherwise:

(D “Public agency" means:
(@ Any state board, commission, committee, department, educational
institution, or other state agency which 1is created by or pursuant to
statute, other than courts and the legislature;
() Any county, city, school district, special purpose district, or other
municipal corporation or political subdivision of the state of Washington;

(© Any subagency of a public agency which is created by or pursuant to
statute, ordinance, or other legislative act, including but not limited to
planning commissions, library or park boards, commissions, and agencies;

() Any policy group whose membership includes representatives of
publicly owned utilities formed by or pursuant to the laws of this state
when meeting together as or on behalf of participants who have contracted
for the output of generating plants being planned or built by an operating
agency.

(@ "Governing body"™ means the multimember board, commission, com—
mittee, council, or other policy or emule-making body of a public agency, or
any committee thereof when the committee acts on behalf of the governing
body, conducts hearings, or takes testimony or public comment

(@) “Action" means the transaction of the official business of a public
agency by a governing body including but not limited to receipt of public
testimony, deliberations, discussions, considerations, reviews, evaluations,
and final actions. “Final action” means a collective positive or negative
decision, or an actual vote by a majority of the members of a governing
body when sitting as a body or entity, upon a motion, proposal, resolution,
order, or ordinance.

(@ “fleeting™ means meetings at which action is taken.

Amended by Laws 1382. 1st Ex.Sess., ch. 43, § 10, eff. April 20, 1982; Laws 1983,
ch. 155. § 1, Laws 1985, ch. 366, § 1.

Notes of Decisions
The tenn “pursuant to,” as used in
statutes, does not require an express
authorization of an act or event so long
as an enabling provision in a statute

283
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1st Ex.Sess.. ch. 43: See Historical Note
following § 43.52.374.
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implies that such act or event may come
into existence at some time after enact-
ment of the statute. Cathcart v. Ander-
sen (1975) 85 Wash.2d 102, 530 P.2d 313.

The School of Law of the University
of Washington is a public agency estab-
lished pursuant to statutory authority.
Cathcart v. Andersen (1975) 85 Wosh.2d
102, 530 P.2d 313.

Meetings of the faculty of the School
of Law of the University of Washington
are meetings of the governing body of a
public agency and are subject to the
provisions of the open public meetings
act (this chapter). Cathcart v. Andersen
(1975) 85 Wash.2d 102, 530 P.2d 313.

A public agency’s governing body, for
purposes of the open public meetings act
(this chapter), is that body which actual-
ly makes the policy and rules of the
agency notwithstanding an abstract,
rarely exercised, capability of a higher
agency to overrule such decisions.

42.30.030. Meetings declared open
Attorney General's Opinions

The Washington Open Public Meet-
ings Act (this chapter) i3 applicable to
meetings of services and activities fees
committees at state institutions of high-
er education. Op.Atty.Gen,1983, No. 1

It is not clearly a violation of the Open
Public Meeting Act for the board of
regents of a state university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

Meetings of the faculty of the School
of Law of the University of Washington
are meetings of "he governing body of a
public agency and ere subject to the
provisions of the open public meetings
act (this chapter). Cathcart v. Andersen
(1975) 85 Wash.2d 102, 530 P.2d 313.

Any independent examination by state
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither “action” nor “meet-

PUBLIC OFFICERS AND AGENCIES

Cathcart v. Andersen (1975) 85 Wash.24
102. 530 P.2d 313.

Any independent examination by out*
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither "action” nor "meet
ing” under Open Public Meetings Act,
and thus commission, which took its *“ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act Equitable Shipyards, Inc. v. Slate
By and Through Dept of Transp. (1980)
93 Wash.2d -165, 611 P.2d 396.

"Action" invoking requirements of
Open Public Meetings Act of 1971
means transaction of official business of
public agency by governing body, and
does not automatically occur when ma-
jority of members of governing body
gather together. Matter of Recall of
Estey (1985) 104 Wash.2d 597, 707 P.2d
1338.

and public

ing" under Open Public Meetings Act,
and thus commission, which took its "ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 465, 611 P.2d 396.

A "meeting" occurs only when "ac-
tion" takes place, and does not automati-
cally occur when majority of members of
governing body gathered together, for
purposes of Open Public Meetings Act
of 1971. Matter of Recall of Estev
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act cf 1971
is declared to be remedial legislation
whose provisions are to be liberally con-
strued (§ 42.30.910) and, accordingly,
any exceptions to the act must be nar-
rowly confined, Port Townsend Publish-
ing Co. v. Brown (1977) 18 Wash.App.
80, 567 P.2d 664.
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Cathcart v. Andersen 11976) 85 Wash.2d
102. 530 P.2d 313.

Any independent examination by state
transportation commission of domestic
shipbuilder's plans and specifications
constituted neither "action™ nor "meep
ing” under Open Public Meetings Act,
and thus commission, which took its "ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate tho
act. Equitable Shipyards. Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 165, 611 P.2d 396.

"Action" invoking requirements of
Open Public Meetings Act of 1971
means transaction of official business of
public agency by governing body, and
does not automatically occur when ma-
jority of members of governing body
gather together. Matter of Recall of
Egggy (1985) 104 Wosh.2d 597, 707 P,2d

and public

ing" under Open Public Meetings Act,
and thus commission, which took its "ac-
tion" in awarding ferry construction con-
tract to domestic rather than foreign
shipbuilder in open public meeting fol-
lowing presentation by both firms, ex-
perts and the public, did not violate the
act. Equitable Shipyards, Inc. v. State
By and Through Dept of Transp. (1980)
93 Wash.2d 465, 611 P.2d 396.

A "meeting" occurs only when "ac-
tion" takes place, and does not automati-
cally occur when majority of members of
governing body gathered together, for
purposes of Open Public Meetings Act
of 1971. Matter of Recall of Estey
(1985) 104 Wash.2d 597, 707 P.2d 1338.

The Open Public Meetings Act of 1971
is declared to be remedial legisladon
whose provisions are to be liberally con-
strued (§ 42.30.910) and, accordingly,
any exceptions to the act must be nar-
rowly confined. Port Townsend Publish-
ing Co. v. Brown (1977) 18 Wash.App.
80, 567 P.2d 664.
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12.30.060. Ordinances, rules,

resolutions,

42.30.070

regulations, etc.,, to be

ndopted at public meetings—Notice

Cron References

Notice of intent to adopt rules under
Administrative  Procedure  Act. see
§ 34.04.025.

Attorney General's Opinions

It is nut clearly a violation of the Open
Public Meeting Act for the board of
regents of a state university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

Municipal defendants did not violate
this section in connection with the termi-
nation of the plaintiffs temporary em-
ployment aa a police officer. Jordan v.
City of Oakville (1986) 106 Waah.2d 122.
720 P.2d 824.

A municipal corporation has no duty
to give advance notice to persons who
may be affected by the enactment of a
proposed ordinance except as such a
duty is imposed by an overriding provi-
sion of its charter, state statute or the
constitution. A charter provision requir-
ing “due notice” does not, by itself, re-
quire notice in the procedural due pro-
cess sense. King County v. Olson (1972)
7 Wash.App. 614, 501 P.2d 188.

Where a governing body takes an oth-
erwise proper action later invalidated for
procedural reasons only, that body may
retrace its steps and remedy the defense
by reenactment with the proper formali-
ties. Henry v. Town of Oakville (1981)
30 Wash.App. 240. 633 P.2d 892.

Although bondholder, the farmers
home administration of the United
States department of agriculture., had to
be joined as a party defendant in declar-
atory judgment action challenging the

42,30.070.

validity of ordinances authorizing the ia-
uuancc of municipal bonds and providing
for their payment, such action woa clear-
ly not a contract action against the fed-
eral government, aa to which state juris-
diction would be barred under federal
statute, 28 U.S.C.A. § 1491, giving tho
United States court of claims jurisdiction
to hear contract actions uguinst the
United States. Henry v. Town of Oak-
ville (1981) 30 Wash.App. 240. 633 P.2d
892.

Under the Open Public Meetings Act,
the primary requirement for regularly
scheduled meetings is that they be open
to the public; notice of the agenda is
required only for special meetings. Dor-
stcn v. Port of Skagit County (1982) 32
Wash.App. 785, 650 P.2d 220.

Where resolution increasing moorage
rates was passed at regularly scheduled
meeting of port district, port was not
required to provide notice of the agenda
of that meeting, and enactment of the
resolution increasing rates did not vio-
late the Open Public Meetings Act
(8 42.30.010 et seq.). Dorsten v. Port of
Skagit County (1982) 32 Wash.App. 785,
650 P.2d 220.

The appearance of fairness doctrine
did not apply to port's decision to raise
the moorage charges at its marina, since
port's decision was legislative rather
than judicial and a public hearing was
not required. Dorsten v. Port of Skagit
County (1982) 32 Wash.App. 785, 650
P.2d 220.

Under the Open Public Meetings Act,
the primary requirement for regularly
scheduled meetings is that they be open
to the public; notice of the agenda is
required only for special meetings. Dor-
sten v. Port of Skagit County (1982) 32
Wash.App. 785, 650 P.2d 220.

Times and places for meetings—Emergencies—Exception

The governing body of a public agency shall provide the time for holding
regular meetings by ordinance, resolution, bylaws, or by whatever other

rule is required for the conduct of business by that body.

Unless other—

wise provided for in the act under which the public agency was formed,
meetings of the governing body need not be held within the boundaries of

the territory over which the public agency exercises jurisdiction.

If at any

time any regular meeting falls on a holiday, such regular meeting shall be

held on the next business day.

If, by reason of fire, flood, earthquake, or

other emergency, there isa need for expedited action by a governing body
to meet the emergency, the presiding officer of the governing body may

285



12.30.070 PUBLIC OFFICERS ANI) AOENCIES

provide for u meeting situ other than the regular meeting sit* und the

notice requirement* of Du* chapter nhall be suspended during such emer —
gency It ahull not be u violat. m of the requirements of this chapter for a

majority of the members of a governing body Ui travel together or gtlher

for purposes other than a regular_meetjng or u special meeting us these

terms ure used in this chapter PI’OVId’eg. Thnt they take no action as

defined in this chapter.

Amended by Law* W7:i. ch. <4 4 [I; liwn 1983, ch 105 § a.

42.30.075. Schedule of regular meeting*—Publication in stute register—
Notice of change—"Regular” meetings defined

State agencies which hold regular meetings shall file with the code
reviser a schedule of the time and place of such meetings on nr before
January of each year for publication in the Washington state register.
Notice of any change from such meeting schedule shall be published in the
state register for distribution at least twenty duys prior to the rescheduled

meeting date.

For the purposes of this section "regular” meetings shall mean recurring
meetings held in accordance with a periodic schedule declared hy statute or

rule,

Added by Laws 1377, Ex.Sess., ch. 240, § 12, eff. Jan. 1, 1378.

Effective date— Laws 1377, 1st Ex.
Sess., ch. 210: See Historical Note fol-
lowing § 34.08.010.

Severability— Laws 1977, 1st IV..
Seas., ch. 210: See § 34.08.310.

Cross References
Public meeting notices in state reg-
ister, see § 34.08.020.

12.30.080. Special meetings
Attorney General's Opinions

Section 52.12.090, rather than this sec-
tion, governs the calling of a special
meeting of a board of fire protection
district commissioners;  accordingly,
such a meeting may be called "by a
majority of the commissioners or by the
secretary and chairman of the board".
Op.Atty.Gen.1979, L.O. No. 16.

In view of the specific legislative di-
rective in § 42.30.140, it is this section
and not § 52.12.090 which governs the
calling of a special meeting of the board
of fire protection district commissioners;
accordingly, such a meeting may be
called by the presiding officer of the
board or by a majority of the members
of the board without any necessity for
concurrence by the secretary to the
board. Op.Atty.Gen.1979, L.O. No. 18.

Notes of Decisions

An unscheduled meeting of a school
board for purposes of acting on a resolu-

Library References
Administrative Law ana Procedure
<*»353, 390, 153.
CJ.S. Public Administrative
and Procedure 88 84, 97, 130.

Bodies

tion is a special meeting within the Open
Public Meetings Act of 1971 (ch. 42.30).
Mead School Dist. v. Mead Education
Asso. (1975) 85 Wash.2d 140, 530 P.2d
302.

The "emergency" contemplated by
this section, which permits convening a
special meeting without required notices
being given to deal with an emergency
situation, must be one involving or
threatening sudden, unexpected, and se-
vere physical damage and requiring im-
mediate action. Mead School Dist w.
Mead Education Asso. (1975) 85 Wash.2d
140, 530 P.2d 302.

Section 34.04.025, which contains de-
tailed notice requirements regarding
meetings to adopt administrate - rules,
is not rendered inapplicable by this sec-
tion, which is a part of the Open Public
Meetings Act of 1971 providing notice
requiremer.-s  for special meetings.
Hartman v. State Game Com. (1975) 35
Wash.2d 176. 532 P.2d 614.

286

pubi-u

Fire cl
[AISE fax
met violi
of 1971. |
give one
notice of
the fire i
aggrieve-
issue K
(ecnon D
769, 631) |

Fire p>
Open ru
8§ 42001
to the pn
special m
dismissed
filed the r

12.30.110
@ No
governm
special ir
@ To
® To
lease or
would ca
©Toi
sale or k
cause a
leasing p

@ To

when pul
hood of i

@© To i
commerci
company;

(0 To
public off
employee
conductec

@ To
or to rev

RCW 42.
other oor.
shall occ
elects to
employee
that actii
() To
elective i
appointir
public;
@®To

ing to ai



PUBLIC OFFICERS AND AGENCIES

sit* other than the regular meeting site and the
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Administrative Law and Procedure
<*-353. 395, 453.
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tion is a special meeting within the Open
Public Meetings Act of 1971 (ch. 42.30).
Mead School Dist. v. Mead Education
Asso. (1975) 85 Waah.2d 140, 530 P.2d
302.

The "emergency" contemplated by
this section, which permits convening a
special meeting without required notices
being given to deal with an emergency
situation, must be one Involving or
threatening sudden, unexpected, and se-
vere physical damage and requiring im-
mediate action. Mead School Dist. v.
Mead Education Asso. (1975) 85 Wash.2d
140, 530 P.2d 302.

Section 34.04.025, which contains de-
tailed notice requirements regarding
meetings to adopt administrative rules,
is not rendered inapplicable by this sec-
tion, which is a part of the Open Public
Meetings Act of 1971 providing notice
requirements  for special meetings.
Hartman v. State Game Com. (1975) 85
Woash.2d 176, 532 P.2d 614.
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Fire chief did »ol have standing ui
raise issue whether fire protection dis
trict violated Open Public Meetings Act
of 1971, 4 42.30.010 et seq., by filing to
give one of the district commissioner*
notice of the special meeting at which
the fire chief was dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
motion DisL No. 21 11981) 96 Wash.2d
709, 630 P.2d 930.

Firs protection district did not vlolsUi
Open Public Meetings Act of 1971,
} 42 30.010 et seq., by not giving notice
to the print and broadcast media of the
special meeting at which fire chief was
dismissed, where none of the media had

42.30.110

lion for luch notics. Kirk v. Pierce
County Fire Protection DiaL No. 21
(1981) 96 Waah.2d 769, 630 P.2d 930.

Recall charge that school meeting not
regularly scheduled violated Open Public
Meetings Act-of 1971 waa legally insuf-
ficient, and therefore, could not consti-
tute ground* for recall, since written
notice for ipecial meetings need be giv-
en only to each board member and to
local media with request on file, where
petition characterixed meeting as "spe-
cial meeting" and there waa no allega-
tion that its local media had requested
notification of special meetings. Matter
of Recall of Estey (1985) 104 Wash.2d

filed the request required under this sec- 597, 707 P.2d 1338.

12.30.110. Executive sessions

(D) Nothing contained in this chapter may be construed to prevent a
governing body from holding an executive session during a regular or
special meeting;

(@ To consider matters affecting national security;

(b) To consider the selection of a site or the acquisition of real estate by
lease or purchase when public knowledge regarding such consideration
would cause a likelihood of increased price;

(©) To consider the minimum price at which real estate will be offered for
sale or lease when public knowledge regarding such consideration would
cause a likelihood of decreased price. However, final action selling or
leasing public property shall be taken in a meeting open to the public;

() To review negotiations on the performance of publicly bid contracts
when public knowledge regarding such consideration would cause a likeli—
hood of increas d costs;

(e) To consider, in the case of an export trading company, financial and
commercial information supplied by private persona to the export trading
company;

() To receive and evaluate complaints or charges brought against a
public officer or employee. However, upon the request of such officer or
employee, a public hearing or a meeting open to the public shall be
conducted upon such complaint or charge;

(@) To evali® iix the qualifications of an applicant for public employment
or to review the performance of a public employee. However, subject to
RCW 42.30.140(4), discussion by a governing body of salaries, wages, and
other conditions of employment to be generally applied within the agency
shall occur in a meeting open to the public, and when a governing body
elects to take final action hiring, setting the salary of an individual
employee or class of employees, or discharging or disciplining an employee,
that action shall be taken in a meeting open to the public;

(h) To evaluate the qualifications of a candidate for appointment to
elective office. However, any interview of such candidate and final action
appointing a candidate to elective office shall be in a meeting open to the
public;

(@) To discuss with legal counsel representing the agency matters relat—
ing to agency enforcement actions, or to discuss with legal counsel repre-
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senting the agency litigation or potential litigation to which the agency, the
governing body, or a member acting in an official capacity is, or is likely to
become, a party, when public knowledge regarding the discussion is likely
to result in an adverse legal or financial consequence to the agency.

(2 Before convening in executive session, the presiding officer of &
governing body shall publicly announce the purpose for excluding the!
public from the meeting place, and the time when the executive session will

be concluded.

The executive session may be extended to a stated later

time by announcement of the presiding officer.

Amended by Laws 1973, ch. 66. § 2; Laws 1979, ch. 42, § 1, eff. June 7, 1979; Laws
1983, ch. 156, { 3; Laws 1985, ch. 366, § 2; Laws 1986, ch. 276, § 8. J

Severability—Laws 1986, ch. 276: See
§ 53.31.901.

Cross References
Open Public Meetings Act, see ch.
42.30.

Law Review Commentaries

Impact of open meeting laws. Mi-
chael C. McClintock, 15 Gonzaga LRev.
65 (1980).

Attorney General's Opinions

It is not clearly a violation of the Open
Public Meetings Act for the board of
regents of a 3tate university to consider,
and by duly adopted motion, fix the sala-
ry of its president in an executive ses-
sion. Op.Atty.Gen. 1985, No. 4.

Notes of Decisions

A public agency's meeting to consider
the amount of compensation to be of-
fered for condemned property falls with-
in the provision of this section which
permits certain deliberations relating to
acquisition of property to be held in ex-
ecutive session. Such exception to the
requirement of a public meeting is
grounded upon the attomey-client rela-
tionship which may exist between a pub-

Violations—- Personal
costs

42.30.120.

lie agency and its lawyers whenever the
ordinary elements of an attomey-client
relationship are pi sent. Port of Seattle
v. Rio (1977) 16 Was. App. 718, 559 P.2d
18.

A public body's discussion regarding
the availability of funds and the advisa-
bility of retaining or hiring specific era-,
ployees, without mentioning them by
name, is a matter “affecting” the ap-
pointment or employment of a public-
employee within the meaning of this setx
tion, which excepts such discussions;,
from the requirement of an open public?
meeting. Port Townsend Publishing Coit
v. Brown (1977) 18 Wash.App. 80, 56
P.2d 664. A

Court of appeal would not consider
city's argument that nondisclosure of po”
lice officers' statements detailing cora-j
plaints about police chief was consistent:
with  Open Public Meetings Act:
(8 42.30.010 et seq.) which permits put”
lie body to go into closed, executive se*-;
sion to consider personal matters and;
complaints about public officer or erif
ployee, where argument was nof;
presented to trial court. Columbian;
Pub. Co. v. City of Vancouver (1983) 36,
Wash.App. 25, 671 P.2d 280.

%

liability- Penalty- Attorney fees and

(1) Each member of the governing body who attends a meeting of such™

governing body where action is taken in violation of any provision of this-

chapter applicable to him, with knowledge of the fact that the meeting is in;

violation thereof, shall be subject to personal liability in Uie form of a civili

penalty in the amount of one hundred dollars. The civil penalty shall &

assessed by a judge of the superior court and an action to enforce thi§j.

penalty may be brought by any person. A violation of this chapter does;

not constitute a crime and assessment of the civil penalty by a judge shall,

not give rise to any disability or legal disadvantage based on conviction of/ =
criminal offense.

(@ Any person who prevails against a public agency in any action in thej
courts for a violation of this chapter shall be awarded all costs, includings
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atioQ or potential litigation to which the agency, the
ember acting in an official capacity is, or is likely to
public knowledge regarding the discussion is likely
®." legal or financial consequence to the agency.

: in executive session, the presiding officer of a
publicly announce the purpose for excluding the
j place, and the time when the executive session will
ecutive session may be extended to a stated later
of the presiding officer.

h. 66, § 2; Laws 1979, ch. 42, § 1, eff. June
1985, ch. 366, § 2; Laws 1986, ch. 276. § 8.

1979; Laws

6,.d!. 276: See lie agency and its lawyers whenever the
ordinary elements of an attomey-client
relationship are present. Port of Seattle

Act see ch. V- Rio (1977) 16 Wash.App. 718, 559 P.2d
' -8
lies A public body's discussion regarding

the availability of funds and the advisa-
bility of retaining or hiring specific em-
ployees. without mentioning them by
name, is a matter "affecting” the ap-
ions pointment or employment of a public
intof the Open  employee within the meaning of this sec-
the board of tion. which excepts such discussions
'iy to consider,  from the requirement of an open public

ng laws. Mi-
onxaga LRev.

n, fix the sala-  meeting. Port Townsend Publishing Co.
executive ses- v. Brown (1977) 18 Wash.App. 80, 567
No. 4. P.2d 664.

Court of appeals would not consider
city's argument that nondisclosure of po-
lice officers' statements detailing com-

mijto consider  plaints about police chief was consistent
non to be of- with Open Public Meetings Act
-rty falls with- (8 42.30.010 et seq.) which permits pub-
section which lic body to go into closed, executive ses-
ns relating to  sion to consider personal matters and
be held in ex- complaints about public officer or em-

ception to the ployee, where argument was not

meeting is presented to trial court. Columbian
ey-client reia-  Pub. Co. v. City of Vancouver (1983) 36
mrtween a pub-  Wash.App. 25, 671 P.2d 280.

-Personal liability- Penalty-., "torney fees and

he governing body who attends a meeting of such
iction is taken in violation of any provision of this
n, with ""nowledge of the L.ct that the meeting is in
<e subject to personal liability in the form of a civil
quone hundred dollars. The civil penalty shall be

the superior court and an action to enforce this
t by any person. A violation of this chapter does
nd assessment of the civil penalty by a judge shall
rility or legal disadvantage based on conviction of a

revails against a public agency in any action in the
" this chapter shall be awarded all costs, including
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reasonable attorney fees, incurred in connection with such legal action.
Pursuant to RCW 4.84.185, any public agency who prevails in any action in
the courts for a violation of this chapter may be awarded reasonable
expenses and attorney fees upon final judgment and written findings by
the trial judge that the action was frivolous and advanced without reason—

able cause.
Amended by Laws 1973, ch. 66, 5 3; Laws 1985, ch. 69, § I.

notice of the special meeting at wt..ch
the fire chief was dismissed; only the
aggrieved commissioner could raise such
issue. Kirk v. Pierce County Fire Pro-
tection Dist No. 21 (1981) 95 Wash.2d
769. 630 P.2d 930.

Notes of Decisions
Fire chief did not have standing to
raise Lssue whether fire protection dis-
trict violated Open Public "eetings Act
of 1971, § 42.30.010 et seq., by failing to
give one the district cor.missionors

42.30.130. Violations- Mandamus or injunction

tion to prevent violations of the open
public meetings act. are both subject to
the doctrine of laches. Lopp v. Penin-
sula School Dist(1978) 90 Wash.2d 754.
585 P.2d 801.

Fire chief did not have standing to
raise issue whether fire protection dis-
trict violated Open Public Meetings Act
of 1971, § 42 30.010 et seq., by failing to
give one of the district commissioners
notice of the special meeting at which
the fire chief was dismissed; only the

Notes of Decisions

Whether laches will apply to bar an
action for mandamus depends upon the
particular facts of each case including
any justification for delay and the effect
of the remedy requested. The fact that
the suit is brought in the public interest
ic just one of the factors to be balanced
against the potential harm caused by
delay in bringing the suit (overruling
State ex rel. Mason v. Board of County
Comm'rs, 146 Wash. 449, insofar as it is
inconsistent). Lopp v. Peninsula School

Dist (1978) 90 Wash.2d 754. 585 P.2d  aggrieved commissioner could raise such
SOl. issue. Kirk v. Pierce County Fire Pro-

The remedies of injunction and manda-  tection Dist. No. 21 (1981) 95 Wash.2d
mus. which are authorized by this sec- 769, 630 P.2d 930.

42.30.140.

If any provision of this chapter conflicts with the provisions of any other
statute, the provisions of this chapter shall control: Provided, That this
chapter shall not apply to:

(@) The proceedings concerned with the formal issuance of an order
granting, suspending, revoking, or denying any license, permit, or certifi—
cate to engage in any business, occupation or profession or to any discipli—
nary proceedings involving a member of such business, occupation or
profession, or to receive a license for a sports activity or to operate any
mechanical device or motor vehicle where a license or registration is
necessary; or

(2 That portion of a meeting of a quasi-judicial body which relates to a
quasi-judicial matter between namea parties as distinguished from a matter
having general effect on the public or on a class or group: or

(3 Matters governed by Title 34 RCW, the administrative procedure act,
except as expressly provided in RCW 34.04.025; or

(@ That portion of a meeting during which the governing body is
planning or adopting the strategy or position to be taken by such govern—
ing body during the course of any collective bargaining, professional
negotiations, grievance or mediation proceedings, or reviewing the propos—
als made in such negotiations or proceedings while in progress.

Amended hy Laws 1973, ch. 66, § 4.

Chapter controlling— Application

289



42.30.140

Attorney General's Opinions

In view of the specific legislative di-
rective in this section, it is § 42.30.080
and not t 52.12.090 which governs the
calling of a special meeting of the board
of fire protection district commissioners;
accordingly, such a meeting may be
called hy the presiding officer of the
board or by a majority of the members
of the board without any necessity for

PUBLIC OFFICERS AND AGENCIES

Notes of Decisions

School directors determining whether
to renew a teacher’s contract are per-
forming a quasi-judicial function and
therefore are exempt from the require-
ments of public access of ch. 42.30, the
open public meetings statute. Pierce v.
Lake Stevens School Dist. (1974) 84
Wash.2d 772, 529 P.2d 810.

concurrence by the secretary to the
board. Op.Atty.Gen. 1979, L.O. No. 18.

12.30.200. Governing body of recognized student association at college
or university—Chapter applicability to

The multimember student board which ia the governing body of the
recognized student association at a given campus of a public institution of
higher education is hereby declared to be subject to the provisions of the
open public meetings act as contained in this chapter, as now or hereafter
amended. For the purposes of this section, "recognized student associa—
tion””shall mean any body at any of the state"s colleges and universities
which selects officers througii a process approved by the student body and
which represents the interests of students. Any such body so selected
shaiil be recognized by and registered with the respective bgards of trustees
and regents of the state's colleges and universities: PrOVIaed, That there
be no more than one such association representing undergraduate students,
no more than one such association representing graduate students, and no
more than one such association representing each group of professional
students so recognized and registered at any of the state"s colleges or
universities.

Added by Laws 1980, ch. 49, § 1

42.30.920. Severability—1971 1st ex.s. ¢ 250

to be liberally construed, and its excep-
tions are to be strictly construed. Mead
School Dist v. Mead Education Asso.
(1975) 85 Wash.2d 140, 530 P.2d 302.

Notes of Decisions

The Open Public Meetings Act of 1971
is remedial legislation; its provisions are

CHAPTER 42.32- MEETINGS

accordance with this
§ 72.33.660.

Cross References chapter, see

Open Public Meetings Act, see ch.
42.30.

State residential schools, per capita
cost of care to be adopted as a rule in

CHAPTER 42.36- APPEARANCE OF FAIRNESS
DOCTRINE—- LIMITATIONS

42.36.010. Application of doctrine to local land use decisions.

42.36.020. Application of doctrine to members of local decision-making bodies.

42.36.030. Application of doctrine to legislative action of local executive or legisla-
tive officials.

-12.36.040. Application of doctrine to public discussion by candidate for public office.

42.36.050. Application of doctrine to campaign contributions.
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Library References
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HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

I* < Uu« Y, Siaic Capuol
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Mail Slop 3100
<907) 465-1991

March 23, 1987
MEMORANDUM
TO: Representative Fran Ulmer

FROM:  Ginny Fay
Legislative) Ana pjst
v/
RE: Alaska State Open Meetings Act
Research Request 87.162

You requested information regarding enforcement and penalty provisions of
state open meeting laws and public meeting notification requirements.
had a number of specific questions on open meeting laws. This memorandum
lists each question with the pertinent information immediately following.

1. Do some states penalize violators in addition to voiding the action
taken? Which states have penalties and are penalties mandatory or
discretionary? Who has standing to enforce the law? What are the
legal mechanisms for enforcement of these laws? Are court costs and

attorney fees available to the prevailing party?

Tables 1 and 2 provide information regarding action voidableness,
for violations, citizen standing, and attorney fees. Action taken

penalties

gal meetings are voided or considered invalid or not binding in 43 (86 per—
cent) states a.d the District of Columbia. Also, 1in 43 states and the Dis—
trict of Columbia, citizens have standing to sue and enforce the law (Table

1). The states of lowa, Kansas, Missouri and Oregon explicitly place the
burden of proof on the alleged violators; Maryland explicitly places the
burden on the plaintiff. In 37 states, legal recourse to halt secrecy i

available through injunctions or writs of mandamus (Table 2).



Representative Ulmer
March 23, 1987
Page 2

TAGLE 1
VIOLATION AND PENALTY PROVISIONS OF STATE OPEN

Cl ZEN  ATTORNEY
STATE VOIDABLE* STANDING FEFS
ALABAMA Y
ALASKA Y Y
ARIZONA Y Y Y
ARKANSAS | Y
CALIFORNIA Y Y
COLORADO 1 Y
CONNECTICUT Y Y Y
DELAWARE NB Y
DIST. COLUMBIA Y Y
FLORIDA NB Y Y
GEORGIA HB Y
HAWALI Y Y
1DAHO Y
ILLINOIS Y Y Y
INDIANA Y Y Y
10WA Y Y Y
KANSAS NB a
KENTUCKY NB Y
LOUISIANA NB Y
MAINE Y Y
HARYLAND Y Y Y
MASSACHUSETTS Y b
MICHIGAN Y Y Y
MINNESOTA Y
MISSISSIPPI Y
MISSOURI Y Y
MONTANA Y Y
NEBRASKA Y Y Y
NEVADA Y Y
NEW HAMPSHIRE Y Y Y
NEW JERSEY Y Y
NEW MEXI1CO 1 c
NEW YORK Y Y Y
NORTH CAROLINA Y Y Y
NORTH DAKOTA Y Y
OHIO 1 Y
OKLAHOMA 1
OREGON Y Y Y
PENNSYLVANIA Y Y Y
RHOOE ISLAND Y Y
SOUTH CAROLINA Y Y
SOUTH DAKOTA
"ENNESSEc Y Y
TEXAS Y
UTAH Y Y
VERMONT Y
VIRGINIA NB Y Y
WASHINGTON Y Y
WEST VIRGINIA Y Y
WISCONSIN Y Y Y
WYOMING Y
TOTAL 44 44 20
* Y=yes, I=invalid, NB=not binding

MEETING LAWS

SANCTIONS
Misdemeanor, not more then *500
None
Misdemeanor, not more than *100 and/or 30 days
Misdemeanor, not more than *200 and/or 30 days
Misdemeanor, for Section 54950
None
Civil fine, not leas than *20 or more than *1,000
None
None
Hlsdemoanor, not more than *500 and/or 6 months
Misdemeanor, not more than *100
Misdemeanor, remove from office
None
Misdemeanor, fine for Judicial relief
Misdemeanor, not more than *500 plus 30 days
Civil fine, not less than *100 or more than *500
Misdemeanor, not more than *500
Misdemeanor, not more than *100 or imprisonment
Misdemeanor, not more than *1,000 or 7 doys

Not more than *500 or one year
Misdemeanor, not more than *1,000

None

Misdemeanor, up to *1,000 1st off., *2,000 or 1 yr
Civil penalty not more then *100

None

Civil fine, *100

Offense of civil misconduct

Misdemeanor, not more then *50

Misdemeanor

None

Fine, *100-1500

Misdemeanor, not more than *100

Pay legal fees and costs

None

"Guilty of infraction on first offense"”
Resove from office

Misdemeanor, not more than *500 or one year
Liable for attorney fees

Fine up to 5100

Civil fine up to *1,000

Misdemeanor, *100-1300 or 30 to 90 days
Misdemeanor

Court may "impose penalties”

Misdemeanor, not more than *500 and/or 6 months
Misdemeanor

Misdemeanor, not more than *500

Civil penalty, *25-*500

Civil penalty of *100

Misdemeanor, S100-S500 and/or up to 10 days
Fine up to *300

None

39

a=must petition district court, b=three or more voters, c=five citizens

Council of State Governments 1983,
state open meeting statutes.

Source:

Freedom of

Information Center, and

Prepared by the House Research Agency, March 1987 (OPLAW; 861217-10).



TABLE 2
Summary of Open-Meeting Law*--Part | This Study )
_~ Exceptions* o ,
includel Provide* Open* Forbids  and/or  Legal Action*in Provide*

statement Provide*  for open Ope“* county Open* Open* closed reason* for recourse meetings in penalties
iti

i legislative  itite  local county city executive executive to hall violation . for.
Slate ofnggI/lc Iéf(ék? ife o mjttees agen a-gen3ca|e* ogr coug)(l:il* *e**8ion* session 860560}’ V%d V'°|a|“°” Score
1 2 J
Alabama y J
Alaska Y y y 3// y y g(( J y o
Arizona y y yoy y > J y y 6
Arkansas Y y 9
California y J y Y ' J Y 9
Colorado y % y * J Y 8
Connecticut y y oy ) . } v / g
Delaware v y y oo y . . y 0
Florida v y y ooy y X y | ;
Georgia y y gj A y %{
Hawaii y X y
Idaho y y T y
lllinois y y : J J y
Indiana y y ooy J . J
lowa y Lo X J J Yoo
Kansas y y y y J , y v b
Kentucky y y ooy y Y y {’/ 5
Louisiana y y y y y X y §, 5
Maine y J b y J M
Maryland y y y y y ¥ y J y )
Massachusetts ooy y Y 3
Michigan y y y . J J ;
M;nnes,ota, y y ¥ y y ) y y :
ississippi y
Missour?p y y oy X’ y y y %
Montana v y v yo y X y
Nebraska \ y Y o J ! y
Nevada , Y/ y y y L y .
New Hampshire y v y oy Y y 4
ew Jerey y y y yooy oy X y v y
New Mexico y y y y X y 9
New York y y y y X Y/ X/ 9
North Carolina y k// y y y y , y 9
North Dakota y y y ooy y t J y 1
Ohio y y y y 4 !
8klahoma y y ¥ y * Vv Y/ 1
regon . 10
Pen%sylvania ) %1/ y ¥ ¥ * %l/ ¥ BQC 9
Rhode Island Vv § y gy/ y X y 8
South Carolina y y y y y X1 X/ r 8
South Dakota y y y * y 5
Tennessee y y y y y * y y y I
Texas % {// y y y ¥ y y 8
Utah y y y * y y 9
Vermont y y ooy X y y T
Virginia y y y y ooy oy - y y y oo
Washington y y y X y y y 8
West Virginia {l/ y Vv § y y ' y y v 10
Wisconsin y y y {// y X y y yb 10
Wyoming v g/ 5y . v 6
Totals is P 3 0 50 0 2 ;flf{; 37 H3 HO
=17
Percent 66% 38% 66% 100% 100% 100% 100% 4% ‘:328800//0
X=38%
=240

-=34%
Total average percent for all categories: 75'8%. Total average percent for categories J-C: 74.3%, Total tverage percent for categories 9-11:90.0%.

*North Dakota statute forbids executive session "unless otherwise prohibited by law." Florida and Tennessee statutes prohibit executive session “except as
otherwise provided in the Constitution."

*This adjunct category.indicates stated exceptions and/or reasons allowed for closed session. #indicates five or fewer, x, six to ten: more than ten.

‘Denotes an encom as,sin? phrase, For example, Alabama's law GProvides for executive session "When the character or good name of a woman or man is
involved." fAla. Code til. T3-1-14-2). Phrares such as this one could be used to allow any number of subjects to be discussed in executive session.

"Indicates laws which permit the court to grant equitable relief.
'Indicates the only penalty is for smoking In open meeting.

Source: Sharon Hartin lorio, "How State Open Meeting Laws Now Compare with Those of
1974," Journalism Quarterly, Winter 1985, Vol. 62 #4, pp. 741-749 and
state open meeting statutes.
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Thirty-nine states penalize violators 1in addition to voiding actions
taken. Eight of these are civil penalties, 24 are criminal misdemeanors,
four define the penalties as fines, Ohio removes violators from office, and
two states penalize violators through the payment of attorney and court
fees. In total, 20 state statutes explicitly contain provisions for the
payment of attorney fees and costs to the prevailing party (Table 1). Most
of these provisions provide for the payment of attorney fees to the plain—
tiff if indeed a violation of the an open meeting law occurred; some
require payment of legal fees by the plaintiff if the accu. ation was "frivo—

lous™ (see North Carolina, Attachment A). In addition to Ohio, the states
of Arizona, Ilowa, and Minnesota provide for the removal of violators from
office. Penalties in most of the 39 states are discretionary though some
states do set mandatory penalties (see for example, Alabama®s statute in
Attachment A). A number of state statutes specifically identify legal
procedures in vresponse to alleged violations (see Rhode |Island and
Tennessee statutes, Attachment A), Attachment A contains penalty and

enforcement provisions of 33 state statutes.

2. Have any states developed "manuals™ summarizing their Open Meetings
Act which 1includes a summary of case law, applicability, and what
constitutes a violation?

The states of Arizona, Florida, Minnesota, Missouri, Nevada, New York,

Utah, and Washington have manuals (Attachment B). Washington®s manual

is actually an extensive attorney general®s opinion. The manuals 1in most

states are developed by the state®s attorney general®s office unless the
state has a special open meetings commission (such as New York). Conversa—
tions with Susan Cox, of the Alaska Attoney General®s Office, and attorney
general offices in other states indicate that the writing of a manual for a
broad law, such as Alaska"s, 1is difficult because it requires the subjec—
tive judgment of how a court is likely to interpret the law.

3. Have Open Meeting Acts been applied differently to local legislative
bodies acting 1in a quasi-judicial or -administrative -capacity as
opposed to its usual legislative manner?

None of the three branches of government (executive, legislative, and judi—

cial) 1is granted a blanket exemption from state open meeting laws. The
judiciary 1is generally excluded, but not wher it acts in an administrative
or rule-making capacity. Quasi-judicial bodies have become a subject of

contention in most states; the issue is whether they are judicial or admin—
istrative bodies. Application of open meeting laws to any one of the three

AThis, however, 1is not an exhaustive list but the numbers are examples
from geographically and legally varying states.
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branches of government often depends on how the separation of powers doc—
trine is interpreted. Consequently, there are a variety of interpretations
concerning the relationship between open meeting laws and quasi-judicial
bodies.

Open meeting laws are applicable to local legislative bodies in all 50
states (Table 2). Administrative bodies and actions are the most
consistently covered by open meeting Jlaws throughout the states. In
addition, the Alaska Open Meeting Act explicitly applies to administrative
bodies (AS 44.62.310, Attachment C). This suggests that a local legisla—
tive body performing an administrative function would be covered by the
Alaska Open Meeting Act.

In contrast, applicability of a local legislative body acting in a quasi—
judicial manner 1is not quite as clear. The Alaska Oper, Meeting Act states

that it does not apply to "judicial or quasi-judicial bodies when holding a
meeting solely to make a decision in an adjudicatory proceeding." This

indicates that these bodies are not given a blanket exemption from the law,

but Instead their deliberative process is not covered. It appears that

it is much less common for local legislative bodies to act 1in quasi—
judicial capacities in other states; there is very little case law directly

applicable to Alaska. Conversations with attorneys at the National Associa—
tion of Attorneys General indicate that appeals of executive branch deci—
sions such as zoning commissions and planning boards are generally elevated

to the judiciary rather than having the local legislative body act as an

intermediate quasi-judicial body. Because open meeting laws apply to local

legislative bodies,- the question 1is whether an exception should be made

when the local body is acting in a quasi-judicial manner.

The Alaska Open Meeting Act does not explicitly define a "public body" or
give any indication that the act should apply differently to the different

branches of government. In general, a court does not fit the definition of
a "public body"™ as defined by other states”™ statutes, but quasi-judicial
bodies often do. Therefore, the coverage of quasi-judicial bodies and
functions differ from state to state, because some states view their func—
tion as morel" administrative than judicial. Case law in Arizona,
Florida, and Utah sets a precedent for not excluding quasi-judicial
bodies or functions. In Cannev v. Board of Public Instruction of Alachua

Countv. the Supreme Court of Florida ruled that while judicial proceedings
were clearly outside the reach of the Sunshine Law, a board exercising
quasi-judicial functions was not part of the judicial branch. The court
emphasized the fact that the characterization by a school board of a
decision-making process as '"quasi-judicial” did not make the body a judi-—
cial body.

2The National Association of Attorneys General, 1979, "Open Meetings:
Types of Bodies Covered, North Carolina," June, p. 47.

31bid., p. 58.
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The Utah Open and Public Meeting Act Manual (see Attachment B) covers the
applicability of the act to courts and administrative agencies acting in a
quasi-judicial capacity. The Utah manual states that 1inasmuch as the
judiciary 1is not included within the definition of ™"public body" 1in the
Utah statute, and the Utah Constitution precludes legislative interference
in judicial functions, the Utah Attorney General concluded that the act did
not apply in the deliberation of cases before the Public Service Commis—

sion. The deliberation phase of any hearing takes place when the hearing
officers retire privately to weigh the evidence and credibility of wit—
nesses and 1issue a decision similar to a jury deciding a case. All other

portions of the hearing are open to the public, except the deliberative
phase.

This Attorney General opinion was challenged in the Salt Lake County Dis—
trict Court (Civil Case No. 245616) where the plaintiffs sought a judgment

declaring that the deliberation process should also be subject to the Open

Meeting Act. The district court entered judgment that the act applies to

and governs meetings of the Utah Public Utilities Commission when that pub—
lic body deliberates, votes upon, establishes or otherwise evaluates exist—
ing or proposed public utility rates, tolls, charges, rentals or classifi—
cations. This decision was appealed to the Supreme Court of Utah, which

reversed the lower court decision and held that the public service commis—
sion meeting should be open " the public during its "information obtain-—
ing" activities, but not during its "decision making" or judicial phase of
those activities, thus sustaining the attorney general®s foregoing

opinion.

Arizona amended its Freedom of Information Act to limit its exception for
"any judicial proceeding”™ to exempt only "judicial proceedings of any
court." This was done after the Arizona Supreme Court"s decision 1in
Arizona Press Club, 1Inc. v. Arizona Board of Tax Appeals, which allowed a
public body acting in a quasi-judicial manner to be exempt from the law.
The Arizona law now explicitly includes any quasi-judicial body of the
state.

In addition, the state of Minnesota open meeting law does not apply to any
state agency, board, or commission when exercising quasi-judicial functions
involving disciplinary proceedings. This exemption 1is part of a fairly com—
mon exclusion of meetings involving the character and personal reputation
of individuals. The New York statute exempts judicial and quasi-judicial
proceedings, except proceedings of the public service commission and zoning
board of appeals because these are public interest proceedings.

4Utah Attorney General Opinion No. 77-020, August 15, 1977.

~Common Cause of Utah v. Utah Public Service Commission. 598 P. 2d 1312
(Utah, 1979).
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4. Do municipal code of ethics address open meeting laws and if so how
do these codes and open meeting acts interrelate?

The book Codes of Professional Responsibility (edited by Rena A. Gorlin,
Washington: BNA, 1986) contains codes of ethics for federal officials,
including members of Congress. There is no mention of open meetings. Con—
versations with the Freedom of Information Center and other information
agencies indicate that open meeting laws are not covered in codes of ethics
because these laws are more of a legal than ethical consideration.

You also asked generally about open meeting case law. Attached (Attachment
D) 1is the most recent compilation and discussion of open meeting case
law.

In regald@ to public meeting notice requirements, Attachment E 1s a memo—
randum done by this agency in November 1986 on this topic.

I hope this Information 1is useful; please do not hesitate to contact this
agency 1f you have additional questions.

Attachments

61f you would like more recent or additional case law, Legal Services
can compile this information using the West Law computer which costs $100
per hour of computer time.
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MEMORANDUM
T0: Representative Kay Brown

FROM: Karla Hart"/-_
Legislative Analyst

RE: Other States™ Constitutional Provisions for Open Meetings
Research Request 88.061

You requested this agency to gather language from other state constitutions
which provides for open meetings. You expressed a particular interest in
provisions for the closure of certain types of meetings, while providing
that, in general, meetings are to be open.

Following 1is a list of the open meeting provisions in the constitutions of

37 states; | was unable to locate provisions in those of the remaining 13
states.1 I have copied the statutory language verbatim, emphasizing in
bold the provisions for closed meetings. Of the 37 states, only six do not

make any such provisions for closed meetings under certain circumstances.

ALABAMA. Article 4, Section 57.

The doors of each house shall be opened except on such occasions
as, in the opinion of the house, may require secrecy, but no person
shall be admitted to the floor of either house while the same is in
session, except members of the legislature, the officers and
employes of the two houses, the governor and his secretary,
representatives of the press, and other persons to whom either
house, by unanimous vote, may extend the privileges of its floor.

ARKANSAS. Article 5, Section 13.
Sessions to be open.--The sessions of each house and of committees
of the whole shall be open, unless when the business is such as
ought to be kept secret.

"he states without constitutional provisions for open meetings are:
Alaska, Arizona, Kansas, Kentucky, Louisiana, Maine, Massachusetts, New
Jersey, North Carolina, Oklahoma, Rhode Island, Virginia and West Virginia.



Representative Brown
November 19, 1987
Page 2

CALIFORNIA. Article 4, Section 7(c).
The proceedings of each house and the committees thereof shall be
public except as provided by statute or by concurrent resolution,
when such resolution is adopted by a two-thirds vote of the members
of each house, provided, that 1f there is a conflict between such a
statute and concurrent resolution, the last adopted shall prevail.

COLORADO. Article 5, Section 14.
Open Sessions. The sessions of each house, and of the committees of
the whole, shall be open, unless when the business is such as ought
to be kept secret.

CONNECTICUT. Article 3, Section 16.

Debates to be public. The debates of each house shall be public,
except on such occasions as in the opinion of the house may require
secrecy.

DELAWARE. Article 2, Section 11.
Accessibility to each House and Committees of the Whole. The doors
of each House, and Committees of the Whole, shall be open unless
when the business is such as ought to be kept secret.

FLORIDA. Article 3, Section 4(b).
Sessions of each house shall Dbe public; except sessions of the
senate when considering appointment to or removal from public office
may be closed.

GEORGIA. Article 3, Section 4, Paragraph 11.
Open Meetings. The sessions of the General Assembly and all
standing committee meetings thereof shall be open to the public.
Either house may by ruleprovide for exceptions to this
requirement.

HAWAIL. Article 3, Section 12, Paragraph 4.
Every meeting of a committee in either house or of a committee
comprised of a member or members from both houses held for the
purpose of making decision on matters referred to the committee
shall be open to the public.

IDAHO. Article 3, Section 12.
Secret sessions prohibited.--The business of each house, and of the
committee of the whole shall be transacted openly and not in secret

session.
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ILLINOIS. Article 4, Section 5(c).

Sessions of each house of the General Assembly and meetings of
committees, joint committees and legislative commissions shall be
open to the public. Sessions and committee meetings of a house may
be closed to the public if two-thirds of the members elected to that
house determine that the public interest so requires; and meetings
of joint committees and legislative commissions may be so closed 1f
two-thirds of the members elected to each house so determine.

INDIANA. Article 4, Section 13.
Doors to be open.--The doors of each House, and of Committees of the
Whole, shall be kept open, except in such cases, as, In the opinion
of either House, may require secrecy.

IOWA. Article 3, Section 13.
Doors open. The doors of each house shall beopen, except onsuch
occasions, as, in the opinion of the house, may require secrecy.

MARYLAND. Article 3, Section 21.
Doors to be kept open. The doors of eachHouse, and of the
Committee of the Whole, shall be open, exceptwhen the business Iis
such as ought to be kept secret.

MICHIGAN. Article 4, Section 20.

Open meetings. The doors of each house shall be open unlessthe
public security otherwise requires.
Convention Comment: This 1is a revision...declaring that
meetings of the legislature shall be openunless public
"security" otherwise requires. The new word replaces "welfare"
and is more descriptive of a situation which might require
secrecy.

MINNESOTA. Article 4, Section 14.
Open sessions. Each house shall be open to the public duringits
sessions except in cases which in its opinion require secrecy.

MISSISSIPPI. Article 4, Section 58.

The doors of each house, when 1in session, or incommittee of the
whole, shall be Kkept open, except 1in cases which may require
secrecy; and each house may punish, by fine and imprisonment, any
person not a member who shall be guilty of disrespect to the house
by any disorderly or contemptuous behavior in its presence, or who
shall in any way disturb its deliberations duringthe session; but
such imprisonment shall not extend beyond the final adjournment of
that session.

MISSOURI. Article 3, Section 20.
Regular sessions of assembly--quorum--compulsary attendance--public
sessions--limitation on power to adjourn. ...The sessions of each
house shall be held with open doors, except 1in cases which may
require secrecy but not including the final vote onbills,
resolutions and confirmations...
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MONTANA. Article 5, Section 11, Paragraph 3.
The sessions of the legislature and of the committee of the whole,
all committee meetings, and all hearings shall be open to the
public.

NEBRASKA. Article 3, Section 11.

The Legislature shall keep a journal of its proceedings and publish
them (except such parts as may require secrecy) and the yeas and
nays of the members on any question, shall at the desire of any one
of them be entered on the journal. All votes shall be viva voce.
The doors of the Legislature and of the Committees of the Whole,
shall be open, unless when the business shall be such as ought to
be kept secret.

NEVADA. Article 4, Section 15.
Open sessions: adjournment for more than 3 days. The doors of each
House 3hall be kept open during 1its session, except the Senate
while sitting in executive session, and neither shall, without the
consent of the other, adjourn for more than three days nor to any
other place than that in which they may be holding their sessions.

NEW HAMPSHIRE. Part 2, Article 8.
Open Sessions of Legislature. The doors of the galleries, of each
house of the legislature, shall be Kkept open to all persons who
behave decently, except when the welfare of the state, 1in the
opinion of either branch, shall require secrecy.

NEW MEXICO. Ar*" . Section 12.
Public Jns; journals. All sessions of each house shall be
publi*® ,h house shall keep a journal...

NEW YORK. a 3, Section 10.
Jou open sessions; adjournments. Each house of the
legi jre shall keep a journal of its proceedings, and publish the
same, ept such parts as may require secrecy. The doors of each
houst all be Kkept open, except when the public welfare shall
requii " _ecrecy. Neither house shall, without the consent of the

other, journ for more than two days.

NORTH DAKOTA. Article 4, Section 14.
All sessions of the legislative assembly, including the committee of
the whole and meetings of legislative committees, must be open and

public.

OHIO. Article 2, Section 13.
When session to be public. The proceedings of both houses shall be
public, except 1in cases which, 1in the opinion of two-thirds of
those present, require secrecy.
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OREGON. Article 4, Section 14.

Deliberations to be open; vrules to Implement requirement. The
deliberations of each house, of committees of each house or joint
committees and of committees of the whole, shall be open. Each

house shall adopt rules to Implement the requirement of this section
and the houses jointly shall adopt vrules to |Implement the
requirements of this section in any joint activity that the two
houses may undertake.

PENNSYLVANIA. Article 2, Section 13.
Open sessions. The sessions of each House and of committees of the
whole shall be open, unless when the business is such as ought to
be kept secret.

SOUTH CAROLINA. Article 3, Section 23.
Doors open. The doors of each house shall be open, except on such
occasions as 1in the opinion of the House may require secrecy.

SOUTH DAKOTA. Article 3, Section 15.
Open legislative sessions--Exception. The sessions of each house
and of the committee of the whole shall be open, unless when the
business 1s such as ought to be kept secret.

TENNESSEE. Article 2, Section 22.
Open sessions and meetings--Exception.--Thedoors of each House and
of committees of the whole shall be kept open, unless when the
business shall be such as ought to be kept secret.

TEXAS. Article 3, Section 16.

Open sessions. The sessions of each House shall be open, except
the Senate when in Executive session.
Interpretative Commentary: Executive sessions are those where
the Senate considers matters not discreet to reveal to the
public. At such times there 1is also considered the

gubernatorial appointments which must be confirmed or rejected
by the Senate.

UTAH. Article 6, Section 15.

Sessions to be public--Adjournments. All  sessions of the
Legislature, except those of the Senate while sitting inexecutive
session, snail be public; and neither house, without the consent of

the other, shall adjourn for more than three days, nor to any other
place than that in which it may be holding session.

VERMONT. Chapter 2, Section 8.
Doors of General Assembly to be open. The doors of the House in
which the General Assembly of this Commonwealth shall sit, shall be
open for the admission of all persons who behave decently, except
only when the welfare of the State may require them to be shut.
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WASHINGTON. Article 2, Section 11.

Journal, Publicity of Meetlngs--Adjournments. Each house shall keep
a journal of Its proceedings and publish the same, except such parts
as require secrecy. The doors of each house shall be kept open,

except when the public welfare shall require secrecy...

WISCONSIN. Article 4, Section 10.

Journals; open doors; adjournments. Each house shall keep a journal
of Its proceedings and publish the same, except such parts as
require secrecy. The doors of each house shall be kept open except

when the public welfare shall require secrecy...

WYOMING. Article 3, Section 14.
Sessions to be open. The sessions of each house and of the

committee of the whole shall be open unless the business 1s such as
requires secrecy.

I hope this compilation 1is helpful. If you need additional information,
please call.
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November 26, 1986
MEMORANDUM
T0: Representative John Sund
ATTN: John Hartle ,
FROM: Ginny Fay
Legislative Analyst
RE: Provisions of State Open Meeting Laws

Research Request 87-045

You requested that we identify states with open meeting laws and discuss
the provisions of these laws. All states have open meeting or "sunshine"
laws, however, the provisions vary considerably among states. A 1984 study
of state sunshine laws identified 23 separate provisions that can be
contained in these laws and found that states varied considerably in their
definition of sunshine (as measured by the combinations of these
provisions). Tennessee and Florida 1led the states; their laws contain 21
and 20 of these provisions, respectively. In contrast, laws in
Pennsylvania, Wisconsin and Wyoming contained only eight provisions each.
Table 1 (attached) presents the 11 most common provisions of state open
meeting laws and indicates the number of states®™ laws that contain these
provi sions.

Table 2 (attached) provides the citation of the open meeting and freedom of
information Jlaws in each state; Table 3 specifically identifies and

contrasts eight major provisions of open meeting laws. The majority of
states have had their open meeting law interpreted by the state®s attorney
general. Somewhat fewer than half of the states have had their laws

reviewed by the courts; have laws that do not exempt informal meetings;
and/or have laws which 1include specific criminal penalties for violations.
Approximately one-third of the states®™ laws do not explicitly exempt any
government bodies and/or require that personnel matters be discussed in
open meetings. Relatively few state laws require opencommittee meetings
or that meetings be open even if there 1is no quorum.

ACouncil of State Governments, The Book of the States. 1984-1985.
(Lexington, Kentucky), 1984, p.
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Table 4 (attached) provides summary information regarding public notice
requirements and identifies states where actions are void 1If open meeting
law requirements are not followed.

The basic tenet of open meeting laws 1is that people should be informed
about " government that represents them 1in order for a democracy to
functi While special provisions may vary among states, almost every
state"s upen meetings law has four basic components:

definition of a meeting or record;
provisions for executive sessions;
notice requirements; and
provisions for enforcement.

Statutes on this subject are necessary because common law has not set
precedents for access to information. In 1980. the U.S. Supreme Court
ruled that the First Amendment did provide a right to access to criminal
trials by allcitizens (Richmond Newspapers v. Virginia 100 S. Ct. 2214,
1980) but the courts have generally been unwilling to read intothe First
Amendment a right of access to information. Most states have opted to
write laws declaring that all meetings and records are open and then write
exceptions into the laws.

The trend during the 1980s has continued toward more open government in
the states. In recent years, many states have made open meeting laws ""e
stringent and made penalties for violations harsher. As lateas i 9.
most open meeting laws did not apply to legislatures. In Kentucky.

mCouncil of State Governments, Backgrounder "Government in the
Sunshine,” (Lexington, Kentucky), June 1986, p.i.

m According to Don R. Pember [in Mass Media Law. Second Edition (Dubuque,
lowa: Wm. C. Brown Co. Publishers), 1981, p.130] many legal experts
believe that the most important component of an access law 1is the
legislative intent. "A strong legislative declaration in favor of open
access can be used to persuade a judge that if a section of the law 1is
vague it should be interpreted to grant access, rather than to restrict
access, since that 1is what the legislature wants,” wrote William R.
Wright I in the Mississippi Law Review. He points to the Washington
intent section as a model: "The legislature finds and declares that all
public agencies of this state and subdivisions thereof exist to al: in
the conduct of public business. It is the intent of this chapter fr"at
their actions be taken openly and that their deliberations oe conducted
openly.”

“National Association of Attorney Generals, Open Meetings: Exceptions to
State Laws (Raleigh, N.C.:NAAG), March 1979, p.14.
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General Assembly meetings other than those of the standing commitees are

closed. Legislative subcommittee and conference meetings are closed in
Mississippi. Meetings of the Wisconsin legislature may be closed when the
state®s sunshine law conflicts with [legislative rules. In Alaska,

organizational meetings of the legislature are closed. A committee meeting
in the New Hampshire legislature may be closed by a vote of three-fifths of
the members. The North Carolina open meetings law does not apply to the
Advisory Budget Commission of the Legislative Services Commission. The
Georgia and Oklahoma sunshine laws do not apply to the legislature

Many states allow caucus meetings, in the legislature to be closed. Those
states are: Alaska, California, Delaware, Hawaii, Idaho, Illinois, Indiana,
Kentucky, Montana, Nevada, New Jersey, New Mexico, New York, Oklahoma,
Oregon, Pennsylvania, Utah, Virginia, Washington, West Virginia, and
Wyoming.

Nearly all states”™ open meeting laws provide for remedial action if the law
is violated. In 36 states, actions are voided if the open meetings law is
not TfTollowed (see Table 3). Georgia legislation (1982) made it a
misdemeanor for officials to willfully obstruct release of public records
or information and required 24-hour notice of any public hearing. The laws
in 21 states include specific criminal penalties for the violation of open
meeting laws (see Table 2).

Complications with the enforcement of open meeting statutes have led
several states to form independent commissions to review complaints. In
New York, the Committee on Open Government was established to handle
citizen appeals on denial of open meeting and information requests. The
New York committee is composed of seven members, three from government and
four from the public. At least two of the public members are news media
representatives. The committee has the authority to provide written and
oral advice and mediate controversies. Between 1974 and 1979. the
committee issued 1,500 written advisory opinions.0

I hope this information is of use to you. If you have any questions, or
would like additional information, please call.

GF

Attachments

~Freedom of Information Center, "Executive Sess-~s ~ Reasons r.o Close."
1984.

“New York Department of State, "Freedom of Information and Open Meetings
Opening the Door," January 1981, Pamphlet, p.l.



Table 1
Qoen Meetings Laws In the States: Major Provisions

Provision Number of States
Injunctive relief or other remedial action is 47
provided if law violated
Committee meetings must be open 46
Meetings of local entities must be open 46
Discussions, in addition to actual decision making, 42

must be held in open meeting

No exemptions to open-meeting provisions are allowed 40
unless specified in law

A policy statement says the open-meeting law should 37
be liberally construed

Where closed (executive) sessions are allowed, all 37
final actions must be taken in open meetings °
Quasi-judicial meetings must be open 34
When the law permits closed meetings, the parties 29

involved may request that they be open

There 1s no provision for discussing investments, 25
donations or other financial matters in executive

session

Labor negotiations must be open 25

Source: Council of State Governments, The Book of the States, 1985-1986,
(Lexington, Kentucky), 1985, p. 49.



STATES

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Del aware
Florida
Georgia

Hawai i
Idaho
Illinoi s
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

MasSwJhusetts

Michigan
Minnesota
Mississippi
Mi ssouri

Montana
Nebraska
Nevada

New Hampshire

New /sey

ixico
i,;w York

North Carolina

North Dakota
Ohio

Okl ahoma
Oregon
Pennsylvania
Rhode Island

South Carolina

TABLE 2

OPEN MEETING AND RECORDS STATUTES

OPEN MEETING LAW STATUTE CITATION

Code 13-14-2

Section 44.62.310-312
Section 38-431

Section 12-2801 to 2807
Section 11120 to 11131

Section 24-6-401-02
Section 1-15 to 1-2 K
Title 29, Section 10001-05
Section 286.010S to 286.26
Section 50-14-1 to 50-14-4

Section Q2-1 to 92-13
Section 67-2340 to 67-2347
Chapter 102, Section 41-46
Section 5-14-1.5-5 to 1.5-7
Section 28A.1 to 28A.9

Section 75-4317 to 75-4320a
Section 61.805 to 61.845
Section 42:4.1 to 42:4.12
Title 1, Sect. 401 to 410
Art. 76A, Sect. 1-6

C 30A, Sect. 11A-11A1/2
Section 4.1800(11) to (23)
Section 471.705

Section 25-41-1 to 25-41-7
Section 610.010 to 610.120

Section 2-3-201 *

Section 84-1409 to 1414
Section 241.010 to 241.040
Section 91-A:1 to 91-A:8
Section 10:4-6 to 10:4-21

Section 10-15-1 to 10-15-4
Section 95 to 106 **

Section 143-318.9 to .16
Section 44-04-19 to 44-04-21
Section 121.22 (p. 1982)

Title 25, Sect. 301 to 314
Section 192.610 to 192.690
Title 65, Sect. 261 to 269
Section 42-46-1 to 42-46-10
Section 30-4-10 to 30-4-110

OPEN RECORDS LAW STATUTE CITATION

Section 36-12-40, 41

Section 09.25.110 to 09.25.125
Section 39-121,41-135

Section 12-2801 to 2807
Section 6250 to 6265

Section 24-72-201

Section 1-15 to 1-21K
Title 29, Sect. 10001-05
Section 119.01 to 119.12
Section 50-14-1 to 50-14-4

Section 92-1 to 92-13
Section 9-301 to 9-302

Ch. 116, Sect. 201 to 211
Section 5-14-3-1 to 5-14-3-9
Section 68A to 68A.9

Section 45-205 to 45-213
Section 61.870 to 61.884
Section 44:1 to 44:37
Title 1, Sect. 401 to 410
Art. 76A, Sect. 7-15

C.65, Sect. 10-18

Subsection 4.1801(1) to (13a)
Sectionl3.01 to 13.87

Section 25-61-1 to 25-61-17
Section 610.010 to 610.120

Section2-6-103 *

Section 84-712 to 84-712-09
Section 239.005 to 239.330
Section 91-A:1 to 91-A:8
Section 47:1A-1 to 47:1A-4

Section 14-2-1 to 14-2-3
Section 84 to 90 **
Section 132-1 to 132-9
Section 44-04-18 ***
Section 149.43 to 149.43.°F

Title 51, Sect. 24

Section 192-410

Title 65, Sect. 66.1 to 66.4
Section 38-2-1 to 38-2-12
Section 30-4-10 to 30-4-110



TABLE 2
OPEN MEETING AND RECORDS STATUTES

STATES OPEN MEETING LAW STATUTE CITATION OPEN RECORDS LAW STATUTE CITATION
South Dakota Section ]-25-4 Section 1-27-1 to 1-27-19
Tennessee Code 8-44-101 to 8-44-106 Section 10-7-501 to 10-7-509
Texas Art. 6252-17 Art. 6252-17a

Utah Section 52-4-10 to 52-4-9 Section 63-2-66

Vermont Title 1, Sect. 311 to 315 Title 1, Sect. 315 to 320
Virginia Section 2.1-341 to 2.1-346.1 Section 2.1-341 to 2.1-346.1
Washington Section 42.30.010 to .920 Section 42.17.250 to .340
West Virginia Section 6-9A-1 Section 29B-1-1 to 29B-1-6
Wi sconsin Section 19.81 to 19.98 Section 19.31 to 19.39
Wyoming Section 16-4-401 to 16-4-407 Section 16-4-201 to 16-4-205

All citations are for general state codes unless otherwise noted.

* Also Article 2, Section 9 of the 1972 State Constitution.
** New York Public Officers Code.
*** Also Article XI, Section 6 of the State Constitution.

SOURCE: Council of State Governments, Backgrounder "Government 1in the
Sunshine,™ (Lexington, Kentucky), June 1986.



STATES

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia

Hawai i
Idaho
Illinois
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts
Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada

New Hampshire
New Jersey

OPEN

NO EXPLICIT COMMITTEE

EXEMPTIONS

MEETINGS

Wiil 3

OPEN MLLI ING ANI) RECORDS SIAIUIES

SPECIFIC
CRIMINAL
PENALTIES

INCLUDES
INFORMAL
MEETINGS

X

OPEN MEETING

WITH OR WITHOUT

QUORUM

REQUIRED FOR
PERSONNEL
MATTERS

ATTORNEY
GENERAL
INTERPRETATION

REVIEWED
BY STATE
COURT



TABLE 3

OPEN MEETING AND RECORDS STATUTES:

OPEN SPECIFIC INCLUDES  OPEN MEETING
NO EXPLICIT COMMITTEE CRIMINAL INFORMAL  WITH OR WITHOUT
STATES EXEMP MEETINGS PENALTIES MEETINGS QUORUM
New Mexico X
New York X
North Carolina X
North Dakota X
Ohio X
Oklahoma X
Oregon X
Pennsylvania X
Rhode Island
South Carolina X X X
South Dakota X X X
Tennessee X
Texas X
Utah X
Vermont X
Virginia X
Washington
West Virginia
Wisconsin
Wyoming
a--occurring at this time
SOURCE: Council of State Governments, Backgrounder "Government in the
Sunshine," (Lexington, Kentucky), June 1986.

REQUIRED FOR
PERSONNEL
MATTERS

ATTORNEY
GENERAL
INTERPRETATION

X X X X X

REVIEWED
BY STATE
COURT

X X X X



Table 4
Summary of Provisions of State Open Meeting and Information Access Laws

States Which Have no Public Meeting Requirement

Alabama Mississippi South Oakota

States Where Actions are Void if Open Meeting Law is not Followed

Alaska 111linois Michigan Oklahoma
Arizona Indiana Montana Oregon
Arkansas lowa Nebraska Pennsylvania
Colorado Kansas New Hamshire Tennessee
Connecticut Kentucky New Jersey Utah

Hawai i Louisiana New Mexico Virginia
Florida Maine New York West Virginia
Georgia Maryland North Dakota Wisconsin
Idaho Masschusetts Ohio Wyoming

States Where Working Papers and Records are not Open to the Public

Arkansas Maine Texas

Cali fornia Massachusetts Vermont
Connecticut Michigan Virginia
111inoi s Oregon Washington
Indi ana Rhode Island West Virginia
Kansas South Carolina Wyoming
Kentucky

States Where Correspondence of StateOfficials isnot Open

Arkansas: governor, legislators, supreme courtjustices, and
attorney general

California: governor and staff

Louisiana: records in custody of governor

Minnesota: correspondence between individual and elected official

Nebraska: legislators

Rhode Island: all elected officials

South Carolina: general assembly and staff

Virginia: legislators, governors, lieutenant governors, attorney

general and chief executive officer of any political
subdivi sion

States Where Preliminary Drafts of Audit Reports are Closed

Arizona Texas

Source: Council of State Governments, Backgrounder "Government in the
Sunshine™, (Lexington, Kentucky) June 1986, p.7.
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General assemble, of senate nml house of
delegates. Mrt 111 1; Va IV 10.

Legislative assembly, of senate ami bouse of
rcprcacnintivex. Mont V J; Oro IV 1

WhnriK "legislative assembly shall provide,"
<ir niinil:ir or c<Jiiiv<ili*nt words in eonslitn-
linn or nnii'nilmont, liol to ho construed In
(front in legislature exclusive power of
law-making or limit, inilinlivo nml rrf.
premium |>uwers reserved I»r people. Oro
11 18.

i.onnviNu

To enact laws nml mlolit rules prohibiting,
on llonr of either tlioiiko. Arlz XXII 111,
Declared crime; legislature to enforce provi-
sion by suitable ponrillion. Qa | Son Il 5.
Defined nml iloolnroil felony; lofjisinlnrc to
provide hy low for pmiialunont. I’oraon
compellable to toHtifv In lawful invom!ifja-
tion or jmlieinl proceedings nga.iusL person
charged with; toatiinony not to lio with-
hold on ground that it mny incriminate
or anhject to public infamy hut not to ho
used against him in jmlieinl proceedings,
except for perjury in giving. Cal IV .15
No state or county oflleial, during term, to
nccept dircclly or indirectly fee, oflice, ap-
pointment, employment, reward, thing of
value, or of personal advantage, or promise
thereof, to lohhy for or against pending
mensure, or to give or withhold his influ-
ence to secure passage or defeat. Ala IV

101,
Legislature to regulate. Alas Il 12.

MEMBERS

Appointment of
Appointment to oflico prohibited, see

below, ibis title ((:)]:LJALIFI JION'S OF MEM-
DEHS— DUAL OFFICE IIOLDINU.

Prohibited. Ky 152.

May be appointed to serve on any commis-
sion, committee or other body created by
legislature to assist in legislative function.
NJ IV See V 2.

Apportionment .
See above, this title, apportionment or
MEMUSRY. " " nim -

Arrest, Privilege Ero_m X
Sefr-balaw+Jinx_sub title, CiVil process/”

privilege FROM-zemsemmemses —enmsemmeeees

General Rule

During session. Va IV 48.

During session and in going and returning.
Del Il 13; Ida IIl 7; HI IV 14; lowa III
11; Kan Il 22; La Ill 13; Mo IV Pt 111 8;
Ohio n 12; Okla Vv 22; Ore IV 9; SD 111
H- Tenn Il 13;-

During session and in going ami returning,
allowing one day for every twenty miles
mich member may reside from place at
which legislature Is convened. ToxIIl 1I.

During nllemlnnee at sessions and in going

ami returning. Ala IV .Hi; Alas Il il; Ark
V 15; ColoV Id: On Il Nee VII 3; H Il
H; Iml 1V 8; Ky -LI; MIilll IV 8; Mont

V 15, NJIV Nee IV II; KM IV 11; ND
Il 12; I*a Il 15; Wyo 111 DI

During sessions ami two days before and
after. SI1 IV 5.

Daring session nml fur ten days before and
nfler same, W V« VI 17,

To he protecled in person nml estate during
attendance, going nml returning, nml ten
days before and after session. SC tit II.

Daring session nnd for ten days next before
commencement thereof. Ariz IV Il 11 il;
Wash 11 10.

During session, for fifteen days nc\t preced-
ing oneh session nnd in returning there-
from. Utah VI 8

Daring session nml for llflcen days next be-
fore commencement nml after termination
thereof. Oal IV 11; Mich V 8; M'ss IV
48; Mo 111 19; Nobr Il 15; Wis IV 15.

Exceptions

Treason, Ala IV 50; Ark V 15; Ariz IV Pt
Il 0; Oal IV 11; Colo V 10; Del Il 11; Qa
111 See VII 3; Ida Il 7; 1111V 11; Ind IV
8; lowa |11 11; Ky 43; La Il 11, Me IV
Pt 11l 8; Mich V 8; Minn IV 8; Miss IV
48; Mo 11l 19; Mont V 15; Ncbr IIl 15;
NJ IV Sec IV 9; NM IV 11, ND Il 42;
Ohio Il 12; Okla V 22; Oro IV 9; Pa Il 15;
SO Il 14; SD 111 11; Tenn Il 13; Tex Il
14; Utah VI 8; Va IV 48; Wash |l 10;
W Va VI 17; V/Is IV 15; Wyo 111 10.

Felony. Ala IV 50; Ala3 Il G, Ark V 15;
Arlz IV Pt Il 0; Cal IV 11; Colo V 10;
Del Il 13; Oa IIl Sec VII 3; Il 111 8; lda
I 7; 111V 14; Ind 1V ?2; lowa Il 11;
Kan 1l 22; Ky 43; La IIl 13; Me IV Pt
111 8 Mich V 8: Minn IV 8; Miss IV 43;
Mo IIl 19; Mont V 15; Ncbr 11l 15; NM
1V 13; ND Il 42; Ohio Il 12; Okla V 22;
Oro IV 9; Pa Il 15; SC HI 14; SD 111 11,
Tonn Il 13; Tex IIl 14; Utah VI 8; Va IV
48; Wash 11 10; W Va VI 17; Wis IV 15;

Wyo I11 10.
Breach of peace. Ala IV 5G; Alas Il 0; Ariz
IV Pt Il 6; Cal IV II; Dol Il 13; Ga Il
Sec VII 3: H III 8; Ida Ill 7; DI 1V 14
Ind IV 8; lowa IIl 11; Kan Il 22; Ky
43; La Ill 13; Me IV Pt Il 8; Mich V
8; Minn IV 8; Miss IV 48; Mo IIl IP;
Mont V 15; Nebr Il 15, NM |V 13;

Ohio Il 12; Okla V 22; Ore IV 9; SC Il
14; SD HI 11; Tenn Il 13; Tex ITI 14;
Utah VI 8; Va IV 48; Wash Il 16; W Va
VI 17; Wis rV 15; Wyo 111 16. - .



Statu

LEaiSIIATURF. (Cunt'll)
M kmiikiih (C'unl'd)
Arrost, Privilege From (CuntM)
liici'plioni (Cunld)
Iligli misdemeanor. N-1 1V Hue IV 0,
Broach of surety of pence. Ark V 1(1 Colo
V 10; Ky -13; Fa 1l 13.
VloIntlon of oath of office. Ain 1V 3(1; Colo
v 10; Mont VvV 13; Pn Il 15; Wyo 111 1L
Larceny. On Il Mcc VII 3.
Theft. Mina IV 48.

Attendance at Headlong, Compelling

See below, this title, quorum—ruwwm or
HMALLKIL NIIMI1EB.

Bookn Not to Be Purchased For

No book, or oilier printed matter, not ap-
pertaining to buainenH of dCddion, to bn
purclmncil or mibdcrihnil for at public ox-
pcnae for uho of mcnihera, or distributed
among them. Md Il 11

Entitled to ono copy of lawo, journal and
documents of legislature of which a mem-
ber; not to rccoivo at slate oxpenso, books,
newspapers or perquisites not expressly
authorized by constitution. Mich V 0.

Bribery

See below, this subtitle, corrupt boijcita-
tion or; as disqualification, see below,
this title, QUAI.iricATio.N3 or memueks—
PRIDED?; powor to protect members from
offers of bribery, see below, this subtitle,
PROTECTION Or.

In General

Defined; to bo punished ns provided by law.
Al* 1V 70, 80; Del Il 22.

Defined; to be felony and punishable as such.
Ark V 35.

Dofined; to be punished according to law nnd
mornbor guilty thereof to forfeit office.
Tex XVI 41.

Bribery nnd solicitation of bribery defined;
to be punishod by lino or imprisonment.
NM IV 39, 40.

Legislature to provide by law for punish-
ment of; conviction to disfranchise forovcr
and disqualify from holding office of trust
or profit in state. Md 111 50.

Defined; conviction to disqualify from hold-
ing ofiico or position of trust or profit in
state, in addition to punishmont provided

by law. SD 111 28.
Same; also to disqualify from position of
honor. Pa Ill 29, 30, 32; Wash 11 30; Wyo

111 43, 44.

Dofined and declared to bo felony; member
convictod of, in addition to punishment os
providod by law, to be disfranchised and
forevor disqualified from holding any office
or public trust. Cal IV 35.

Constitutionb

Bribery and solicitation of bribery defined;
person corniclod of either to be expelled,
If member, and to be Ineligible thereafter
to legislature and liable tu such further
penally as prescribed by law, ND Il 40.

Bribery nnd suliclintlon of bribery defined;
member convicted of either by house of
which member, to forfeit office. La 111 30.

Bribery and solleitnliun of bribery defined;
member guilly of either, to be expelled
nnd thereafter ineligible to legislature ami
liable tu further penally as prescribed by
law. (iuilly person nut member lo be pun-
ished as provided hy law. Colo V 40, 41,
X1l (I; Mont V 41, 42.

Defined,- person convicted thereof, hy court
or hy house of which u member or officer,
to he disqualified forovcr from holding nny
office, stale, pnrochiol or niuniripul, nnd tu
he forever ineligible to legislature; provi-
sion not lo prevent legislature from enact-
ing additional penalty. La .XIX 12.

To provide for punishmont hy imprisonment
of pcrsun bribing or attempting to bribe
member, or member demanding or receiv-
ing briho; person convictod of, to ho dis-
qualified forevor from holding ofllco of
honor, trust or profit in state. W Va VI
45.

Each house during session may punish any
person offering or giving bribe to member,
or attempting by corrupt means to adviso
or influence member to east or withhold
vote; punishment nnd procedure to he pre-
scribed by law, but imprisonment not to
extend beyond aosslon. Ky 39.

Witnesses

Any person compcllublo to testify in inwful
investigation or judicial proceeding against
person charged with; testimony not to bo
withheld on ground that it may incrimi-
nate or subject to public infamy, but not
to be used ngainst him in judicial proceed-
ing, except for perjury in giving it. Cal
1V 35; La XIX 13; NM 1V 41; Pa Il 32;
SD I11 28; Wash 11 30; Wyo 111 44.

Any person may bo compc led by law to
tostify, but to bo exempt from trial and
punishment for offcnBCs of which guilty
and concerning which compelled to testify.
W Va VI 45.

To provide by law for compelling any person
to testify in bribery proccodiugs, but suclt
person to be exempt from trial and punish-
ment for offense of which guilty. Md III
50.

Civil Process, Privilege From
See above, this subtitle, arrest, privilege
from.

Not to bo arrested or held for bail on moanc

process during, going to or returning from
attendance upon sessions. NH Il 2L



| npkx

Nut In I*c arrested nr held on mesne process
during nensinti nr in going to nr returning
from sumo. Mns.'i | Kir 111 10, II,

Person to Ini exempt from ntinrhment in liny
civil notinn during sesidnii nml two days
before coniuienrrineut nml nftor tormlim-
lion thereof; prneee* nerved contrary here
to to lie void. RI IV 5,

Privileged from arrest nil, during (tension nnd
for four days before eommetieemeul nnd
lifter tei'ininnlion thereof. Conn Il L'l

Not liable to, during Herndon nor during ten
days next before conimeiieemont thereof.
Ida 111 7.

Not subject to, during session nor for fiflccn
days next before commencement thereof.
Ariz IV Pt Il 0; Ind 1V 8; Oro IV 1); Wash
11 10.

Not subject to acrvica of, during session or
for fifteen days previous to its commence-
ment. Ifan 11 22.

Privileged from arrest on, during session uud
for fifteen dnys next before commence-
ment. Nov IV 11.

Not subject to, during session nnd for flftocn
dnys next beforo commencement nnd after
termination thereof. Cal IV 11; Mich V 8;
Wis IV 1C.

Not subject to arrest under, during sessions
nor for fifteen days next boforo commence-
ment or after termination tlioreof. Va IV
48.

To bo protected in poraon and estate during
attendance in going to and raturning from
logislaturo nnd ten days before and nfter
session. BO 111 14.

Attending, going to or returning from legis-
lative session, not subject to civil process.
Alas 11 0.

Classification of Senators

Senate to bo so classified that one-half of
number, ns nearly as practicable, elected
ovcry two years. Colo V 5; lowa Il 6;
Mont V 4; Nev XVII 9, 10; NJ IV Sec Il
2; ND Il 30; BO III 8.

First senators divided in two classes with
respect to term of office so that thereafter
one-half of senate, as nearly as practicable,
clccfcd biennially. Ark V 3; Cal IV 5;
Del Sclied 3; Fla VII 2; 111 1V 0; Ky 31;
Okla V 9; Fa Sched 3, 4; Wash Il 0; W Va
VI 3; Wis IV 5; Wyo Il 2.

First senators divided iuto two classes with
rospcct to terse of offico, so that thereafter
one-half of senate, as nearly as possible,
choaon biennially. [If numbor increased,
new senators to bo annexed by lot to one

of classes as equally as passible. Ind IV
3; Ore IV 4; Utah VI 4.
First senators divided into two classes:

first class to consist of specified number

Dioebt t>45
from eneli district, elected ivlfh highest
number of voles and lo servo until third

general election; remaining members con-
stitute second Hum, In Fcrve until second
general election, Il XVI IS.

New seiialu to be ehusen rifler every appor-
tionment oml senators then elected divided
by lot into two clauses, one class with
term of two years oml oilier with term of
four years, so that Iberenfler half of acli-
nic chosen biennially. Tox Il 3.

Ono hulf of senators elected rvory two years;
specified plan fur initiating overlapping
terms. Alas Il 3, XV 10.

One-half elected every two years for four-
ycur overlapping terms, oxcept, senators
elected to fill partial senatorial apportion-
ment ratio elected for two years on ‘ten-
year apportionment plan, Ohio 11 2, XI

3

Compensation

President of Semite, teo below, thh title,
PRESIDENT Or SENATE— COMPENSATION;
speaker, see below, this title, speaker—
COMPENSATION,

In General

As provided hy law. Ind IV 29; lowa III
25; Minn IV 7: Miss IV 40; Nev IV 33;
NJ IV See IV 7, 8.

As provided by law, but no legislature to
fix its own compensation. Mont V 0; Wyo
111 0,

Fixed compensation to be proscribed by law
und no other allowance or perquisites
cither in payment of postago or otborwise.
Ohio Il 31

Such salary and allowances as prescribed
by law. Until othorwiso provided, to re-
ceive $2500 for each general session nnd
$1500 for each budget session. H |Ill
10, XVI1 17.

Such salary and mileage for regular and
special sessions as fixed by law and no
othor compensation whatever, whether ior

service upon committee or otherwiso. Fa
Il 8.

No pay or perquisites other than salary and
milcago. Nobr 111 7.

No pay or perquisites except per diem and
mileage. SD Il 6.

No other compensation for services except
Balary, usual expenses of transportation,
stationery allowance. Del Il 15.

No additional compensation for service upon
recess committee, except committee ap-
pointed to examine work of statutory re-
vision commission. Mass Am LXV.

No legislator to receive additional compen-
sation for services rendered in connection
with deconnial statutory revision. Mo Il
34.
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LEGISLATIVE AFFAIRS AGENCY

MEMO RANDUWM January 26, 1989

SUBJECT: Open meetings: the laws from other states
(SJR 1)

TO: Senator Arliss Sturgulewski

FROM: Richard A. Bradley

Legislative CounselV

McKie Campbell asked me to provide you with a study that |
did last year on the laws of the other states that have open

meetings. I used in my review a listing of such laws that
was 1initially prepared by the House Research Agency (that I
regretfully seem unable to find a copy of; 1 assume one 1is

available from them).

Initially, 1 reviewed the constitutions and laws of Oregon
and California in some detail in the context of the question
whether either state would void a law for a violation of
open meeting requirements.

A brief summary of the provisions would be that neither
state has any provision voiding laws for violations of the
open meetings laws of those states.

Nor do the constitutions of those states lead to that re—
sult.

The California Constitution provides that the "proceedings
of each house and the committees thereof shall be public
except as provided by statute or concurrent resolution, when
such resolution is adopted by two-thirds vote of the members
of each house, . . ."™ Art. 1V, sec. 7(c), California Con—
stitution.

The enabling legislation at Secs. 11120 - 11131 of the
California (Government) Code does not apply to the legisla—
ture but rather only to state executive branch agencies.
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And 1 believe that no provision of that law provides that
action taken in violation of it is void. The only remedies
offered in those sections of the California law is the au-—
thorization of litigation seeking mandamus or injunctive
relief (Sec. 11130), costs and attorney fees (Sec. 11130.5),
and a provision making the conduct a misdemeanor (Sec.
11130.7).

California does, however, have an open meetings law specifi—
cally concerned with the legislature. See Secs. 9027 -
9031, California (Government) Code.

The legislative formulation of art. 1V, sec. 7(c), quoted
above, provides that all "meetings of the Assembly and Sen-—
ate and the committees and subcommittees thereof, and any
conference committee, shall be open and public and all the
proceedings shall be conducted openly so that the public may
remain informed, except as otherwise provided in this arti—
cle. All meetings of any conference committee shall be open
to press representatives accredited by the Joint Rules Com—
mittee."™ Sec. 9027.

Two sanctions are stated: (1) a knowing violation is a mis—
demeanor. Sec. 9030; and (2) a mandamus or 1injunctive
action for declaratory relief may be filed. Sec. 9031.

The Oregon laws are consistent.

The Oregon Constitution provides that the "deliberations of
each house, of committees of each house or joint committees
and of committees of the whole, shall be open.™ Art. 1V,
sec. 14, Oregon Constitution. The section also directs each
house to adopt rules to implement the section and both
houses are directed to adopt joint rules relating to joint
legislative activity.

ORS Secs. 192.610 - 192.690 are ambiguous as to whether they

apply to legislative Acts or legislative proceedings. I can
find no provision within these sections that uses terms to
be expected in laws applying to the legislature. But 1 can

find no specific provisions that do apply to the legisla—
ture; since we do not have access to the .legislative rules,
that may well be the the location of those provisions.

Sec. 192.680 establishes the policy that the court may order
equitable relief as it considers appropriate. The law also
provides that
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A decision shall not be voided if other equitable re—
lief is available. The court may order payment to a
successful plaintiff in a suit brought under this sec—
tion of reasonable attorney fees at trial and on ap-—
peal, by the governing body, or public body of which it
is a part or to which it reports. ORS, sec. 192.-
680(1).

This remedy may be offered because it would be very unlikely
that a plaintiff could prove "actual damages™ for a vio—
lation of the law.

The law also provides that if the violation was a "result of
wilful misconduct by any member or members of the governing
body, that member or members shall be jointly and severally
liable to the governing body . . . for the amount paid un—
der subsection (1)."

Finally, the Oregon law provides that "the provisions of
this section shall be the exclusive remedy for an alleged
violation of ORS 192.610 - 192.690."

I believe it is accurate to note that neither California nor
Oregon will void a legislative Act for a violation of their
open meetings laws. The laws also suggest that sanctions
against members whose conduct is wilful 1is a proper re—
course.

In addition, || have reviewed about half of the laws of the
other states. Since some kind-of pattern appears in the
laws of the states that | did review, | discontinued the

review. Let me make some observations about the laws and
then offer the individual analyses of the states from
Alabama through Missouri.

First, and I think this is significant, I found no case
where an Act of a legislature was avoided. It appears that
no action was avoided (or challenged until Abood) where the
violation was based only on the actions of a committee or
subcommittee of the legislative body.

There is some logic to this point. While committee recom—
mendations are useful, a member may vote for or against fi—
nal passage based on or in spite of recommendations of a

committee. What one committee does may be disregarded by a
subsequent committee or used for entirely different reasons.
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It should not follow that the action by a committee vitiates
the final legislative action.

In probably every state, state constitutions will require
votes on final enactment to be public. Whether a disregard
of committee action that violates open meeting concepts (if
final action is open) 1is a serious loophole or an unfortu—
nate expectation may be debatable but it appears to explain
why the application of open meeting concepts to legislative
action does not result in the avoidance of the final legis—
lative action. The legislature should have the power to
cure the defects 1in legislation caused by a committee of the

legislature.

While the senate and the house each seem to have their own
different ideas about the amount of debate required for
adoption, it is quite different for a court to order the
legislature to engage in "substantial, de novo, independent
and public reconsideration of those substantive matters pre—
viously discussed in private.”" That remedy was requested in
Abood v. League of Women Voters of Alaska, 743 P.2d 333, 334

(Alaska 1987).

The amount of debate required to cure a violation is the

kind of question that the courts would be required to ad-—
dress if a violation by a committee 1is permitted to taint

the final legislative action fatally. ITf I am correct that
only violations by the enacting body will cause action to be
void, the cure for violations is not a problem since no vio—
lation by the legislature itself will (or can) occur.

Finally, an analysis of state laws. While it has been sug-—
gested (by the House Research Agency report) that each state
has an open meeting law, it is far from true that the cita—
tions offered prove that the legislatures have uniformly
subjected themselves to such laws. And let me note also
that this study was done 10 months ago; it might be a little

dated.

Alabama. I could find no laws at the citation suggested in
the HR report. Title 13 has been repealed. No entries 1in
the index for the topic.

Arizona. Sec. 38.431. Applies to the legislature. No case
in annotation appears to have challenged legislative viola—
tions. Only applies when a quorum iIs present according to
AG opinion. Court may impose a fine of not to exceed 6500.
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Sec. 431.07. Public body may not expend public money to de—

fend action under certain circumstances. Sec. 431.07. Eil—
ther house of legislature may exempt itself by adoption of
rule or procedure. Sec. 431.08(B). Does not apply to con-—

ference committees of legislature or any caucus.
Sec. 431.08(A); conference committees shall nonetheless be

open.

Arkansas. Citation incorrect: see A.C.A. 25.19.101 et seq.
Open meetings section does not apply to the legislature.
Sec. 25.19.106. Misdemeanor penalty for violations of $200
or 30 days (sec. 25.29.104). Action taken notvoid unless
adopted at a public meeting. Sec. 25.19.106.

California. Citation given (sec. 11120 et seq., Cal. Gov"t
Code) applies only to executive branch agencies. See above
for comments on sections applicable to the legislature.

Colorado. C.R.S. sec. 24.6.401 et seq. Applies to the leg—
islature. Sec. 24.6.402. Does not apply to "chance meeting
or social gathering at which discussion of public business

is not the central purpose.”™ Sec. 24.6.402(2.1). Pro—
visions on invalidity may not apply to the legislature: "(4)
No resolution, rule, regulation, ordinance, or formal action
of a board, committee, commission, or other policy-making or
rule-making body shall be valid unless taken or made at a
meeting that meets the requirements .. ." Note that while
it applies to a committee in the legislature, a committee 1is

not a policy making body.

Connecticut. G.S.C. sec. 1.21. Appears to apply to the
legislature. Sec. 1.21(a). Establishes notice; has no pro—
vision explicitly establishing application to the legisla—
ture or providing for the implications of violations (even

as to executive branch agencies).

Delaware. 29 D.C.A. sec. 10001 et seq. Includes legisla—
ture. Sec. 10002. "Any action taken at a meeting in vio-—
lation of this chapter may be voided by the Court of Chan—
cery” within 60 days of notice of the action but not more
than 6 months from the action. Sec. 10005(a)- No anno—
tations regarding violations by the legislature.

Florida. Ch. 286, F.S. at 011. Does not apply to the leg—
islature. Sec. 286.011 (). Did not determine whether othe:*

law applies to the legislature.
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Georgia. 0.C.G. sec 50-14-1 et seq. Not applicable to the
legislature.

Hawaii . H.R.S, sec. 92.3. Does not apply to the legisla—
ture. Sec. 92.10; rather, will be subject to rules adopted
by the legislature (I have not found such rules). Executive
action voidable on "proof of willful violation."” Sec. 92.-

11+

Idaho. 1.C. sec. 67-2340 et seq. General sections do not
apply to the legislature. Sec. 2341. Open legislative
meetings required. Sec. 2346. Curiously, there 1is no
statutory authorization for any executive session by legis—
lative committees: "All meeting . . . shall be open at all
times™; 1 suggest the section cannot be taken seriously.
Action taken at a meeting that violates the sections is null
and void. No cases construing statute in context of suit
against legislature for its violation.

Illinois. 102 111. A.S. sec. 41 et seq. Includes "legisla—
tive . . . bodies of the state . . . except the General As—
sembly and committees or commissions thereof.” Sec. 41.02.
Did not find any specific sections applying to the legisla—
ture .

Indiana. B.I.S_A. sec. 5-15-1.5-1. Appears to apply to the
legislature. Sec. 5-14-1.5-2(a). Notice requirement do not
apply to the legislature. Sec. 5-14-1.5-5(g). Citizen may
enjoin action taken at an executive session or to declare
void action in violation of notice requirements (not applic—
able to legislature). Sec. 5-14-1.5-7(a). Court may award
costs and attorney fees if action was knowing and intention—

al. Sec. 5-14 - 1.5-7(f).

lowa. The correct citation is chapter 21 1in the 1987 code.
The chapter does not apply to the legislature. Remedies
include assessment of fines of $100 to $500 for partici—
pants; no fines for a person who voted against the violating
meeting or acted in good faith or in reliance of legal ad-—
vice. Sec. 21.6(3). Costs and attorney fees for prevailing
party who establishes the violation. Sec. 21.6(3). Voids
the action taken in violation if the case 1is brought within
six months of the action on a determination that the public
interest in the enforcement of the open meeting policy out—
weighs the public interest in sustaining the validity of the
action taken; doesn®"t apply to an action regarding the issu—
ance of bonds or other indebtedness of a governmental body



Senator Arliss Sturgulewski
Page 7
January 26, 1989

if a public hearing, election, or public sale has been held.
The court may remove an individual who has engaged in two
prior violations in which damages were assessed during the
memoer®s term. May issue a mandatory injunction punishable
by civil contempt. Ignorance is no defense.

Kansas. 75 K.S.A. sec. 4317 et seq. Appears to apply to the
legislature. Sec. 4318. Violators subject to a $500 civil
penalty. Any binding action taken 1in violation is voidable
in an action brought by the attorney general or county at—
torney. Sec. 4320. Court may award costs and attorney
fees. Exceptions for impeachment are made. Sec. 4318. One
annotation says that there was no "authority for private
individual to bring action to void acts performed in viola—
tion of open meetings law. Stoldt v. City of Toronto, 678
P.2d 153 (Kansas 1984). Unannounced gathering prior to of—
ficial meeting violates the law. Coggins v. Public Employee
Relations Board, 581 P.2d 817.

Kentucky . KRS 61.805. Appears to apply to the legislature.
Sec. 61.805(2), but with some "exceptions™: "committees of
the general assembly other than standing committees™. Sec.

61.810(9). Courts majr enforce by injunction. Sec. 61.845.

Curiously, though there are pages of annotations of opinions
of the attorney general as well as court decisions, no case

involves the legislature.

Louisiana. RS 42.5 1is the law; a 1981 amendment deleted the
language that exempted the legislaturein those words but
the words now used do not include the legislature.

Sec. 42.4.2(2). A specific section authorizes closed or ex—
ecutive sessions of legislative houses and committees. Sec.
42.6.2. The law also exempts "chance meetings, social
gatherings, or other gatherings at which only presentations
are made to members of the legislature or members of either
house thereof or of any committee or subcommittee if no vote
or other action, including formal or informal polling of
members, 1is taken.™ Sec. 42.6.2(C). The legislature is ex—
empted from requirement applicable to executive agency that
meetings for the year be announced at the beginning of the
year. Sec. 42.7. Suits to void action must be filed within
60 days of the action.

Maine. 1 MRSA sec. 401 et seq.Applies to the legislature.
Sec. 402.2. For violations of the policy: "If any body or
agency approves any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official



Senator Arliss Sturgulewski
Page 8
January 26, 1989

action in an executive session, this action shall be illegal
and the officials responsible shall be subject to the pen-—

alties hereinafter provided"”. I note that "Acts"™ are not
included. The penalty is a class E crime, probably a mis—
demeanor. No case examines a challenge to a legislative
enactment.

Maryland. 76A A.C.M., sec. 7 et seq., reorganized as 10
A_.C.M., 501 et seq. in the 1984 edition. Regarding enforce—
ment, the law says: . . . the court may declare void any
final action taken at a meeting held in wilful violation of
[the law] 1if the court finds no other remedy would be ade—
guate under the circumstances. However, the action of a pub—
lic body may not be voided because of the violation . . . by
any other public body."” Sec. 10- 510(a)(2); sec. 10-510(e)
authorizes 1injunctions or other appropriate relief. The
section specifically excludes actions appropriating public
funds, levying taxes, or providing for the issuance of

bonds, notes, or evidences of public obligation from the
authority of the court to void actions. Sec. 10-510(a). No
case examines a challenge to a legislative enactment.

Massachusetts. 30A M.G.L.A. sec. 11A. Does not apply to
the general court (legislature) or the committees or recess
committees of the general court. Sec. 11A.

Michigan. Michigan has a constitutional provision requiring
open meeting unless the public welfare requires otherwise.
Art. 4, sec. 20. The current citation to the general law is
15 M.C.L.A. sec 261 et seq. "Public body"™ 1is defined as

"any state . . . legislative . . . body, including a . . .
committee, subcommittee . . . empowered by the state consti—
tution . .. to exercise governmental . . . authority ..
. Sec. 15.262(a); under 15.262(d), "decision" includes a
"vote . . .wupon a . . . bill . __" Attorney General

opinions are consistent that committee action is covered. A
reenactment complying with the act cures a prior enactment
that was deficient; the effective date is on the reenact—
ment. Sec. 15.270. No case addresses a challenge to a leg—

islative enactment.

Minnesota. M.S. 471.705. Does not apply to the legisla—
ture.

Mississippi. Not reviewed.
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Missouri. M.R.S., sec. 610.010 et seq. Applies to the leg—
islature. Sec. 610.010(2). Violations include injunctive
relief. Sec. 610.027(1). Civil fines of not more than $100
are authorized. Sec. 610.027(3). Actions may void the
action on evidence that the governmental body violated the
section "if the court finds under the facts of the particu—
lar case that the public interest in the enforcement of the

policy . . . outweighs the public interest in sustaining the
validity of the action taken at the closed meeting, record,
or vote." Sec. 610.027(4). Injunctive relief is au—
thorized. Sec. 610.030. No annotation applies a challenge

to a legislative enactment.
ITf I may be of further assistance, please advise.

RAB:gc
G6/049
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Article fl. Agency Meetings Public.

Section
"110. Agency meetings public
312. State policy regarding meetings

Sec. 44.62.310. Agency meetings public. <u) All meetings of a
legislative body, of a board of regents, or of an administrative body,
board, commission, committee, subcommittee, authority, council,
ugency, or other organization, including subordinate units of the
above groups, of the state or any of its political subdivisions, including
but not limited to municipalities, boroughs, school boards, and all
other boards, agencies, assemblies, councils, departments, divisions,
bureaus, commissions or organizations, advisory or otherwise, of the
state or local government supported in whole or in part by public
money or authorized to spend public money, are open to the public
except as otherwise provided by this section. Except for meetings ofa
house of the legislature, attendance and participation at meetings by
members of the public or by members ofa body may be by teleconfer—
encing. Agency materials that are to be considered at the meeting
shall be made available at teleconference locations. Except when voice
votes are authorized, the vote shall be conducted in such a manner
that the public may know the vote ofeach person entitled to vote. The
vote at a meeting held by teleconference shall be taken by roll call.
This section does not apply to any votes required to be taken to orga—
nize a public body described in this subsection.

(b) Ifexcepted subjects are to be discussed at a meeting, the meet—
ing must first be convened as a public meeting and the question of
holding an executive session to discuss matters that come within the
exceptions contained in (c) of this section shall be determined by a
majority vote of the body. No subjects may be considered at the execu—
tive session except those mentioned in the motion calling for the exec—
utive session unless auxiliary to the main question. No action may be
taken at the executive session.

(©) The following excepted subjects may be discussed in an execu—
tive session:

(1) matters, the immediate knowledge of which would clearly have
an adverse effect upon the finances of the government unit;

(2) subjects that tend to prejudice the reputation and character of
any person, provided the person may request a public discussion;

(3) matters which by law, municipal charter, or ordinance are re—
quired to be confidential.

(d) This section does not apply to

(1) judicial or quasi-judicial bodies when holding a meeting solely
to make a decision in an adjudicatory proceeding;

(2) juries;

311
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(y parole or pardon boards;

14) meetings of a hospital medical staff; or

5) meetings of the governing body or any committee of n hospital
when holding a meeting solely lo act upon matters of professional
qualifications, privileges or discipline.

) Reasonable public notice shall be given for ail meetings required
to be open under this section. The notice must include the date, time,

und place of the meeting, and

location of any teleconferencing facilities that will

if the meeting is by teleconference the

be used.

(0 Action taken contrary to this section isvoid. (8 1art VI (ch 1) ch

143 SLA 1959; am H ch 48 SLA

S 1ch 7 SLA 1969; am
1972; am 5 1 ch 189 SLA 1976;

Effect of amendments. — The 1985
amendment in subsection (a) added the
second, third, and next-to-last sentences

and in the last sentence substituted "a
NOTES TO
"Meeting". — A private meeting be-

tween a quorum of the Anchorage Munici-
pal Assembly and a developer to discuss
in detail the developer's application for re-
zoning violated‘this section; a "meeting”
for purposes of the Open Meetings Act in-
cludes every step of the deliberative and
decision-making process when a govern-
mental unit meets to transact public busi-
ness. The rezoning ordinance later passed
by the assembly that allowed a modified
plan of development was therefore held
void. Brookwood Area Homeowners Ass’n
v. Municipalitv of Anchorage, Sup. Ct. Op.
No. 2953 (File Nos. S-575, S-629), 702
P.2d 1317 (19851.

Findings. — There is nothing in the
Administrative Procedure Act requiring a
board to make any findings when exercis-
ing its quasi-legislative function, and
therefore there is nothing in the act regu-
lating the manner in which findings must
be adopted or approved. State v. Hebert,
Ct. App. Op. No. 748 (File A-1743),

P.2d (1987).

am

1966; am &1 ch 78 SLA 1968; am

1,2 ch 98 SLA 1972; am &2 ch 100 SLA

82, 3 ch 54 SLA 1985)

public body described” for "the bodies
specified" and added the last sentence of
subsection (el.

DECISIONS

Legislature's alleged violation of
Open Meetings Act held
nonjusticiablc. — The Open Meetings

Act, as it applies to the legislature, like
the legislature's Uniform Rule 22, merely
establishes a rule of procedure concerning
how the legislature has decided to conduct
its business; a failure to follow a rule of
procedure is not the subject matter ofjudi-
cial inquiry where there are no allega-
tions that the legislature, acting pursuant
to or in violation of one of its rules of pro-
cedure, has infringed on the rights of a
third person not a member ofa legislature
or has ignored constitutional restraints or
violated fundamental rights. Abood V.
League of Women Voters, Sup. Ct. Op. No.
3230 (File Nos. S-1831, S 1841, S-1957),
743 P.2d 333 (1987).

Applied in Meiners v. Bering Strait
School Dist., Sup. Ct. Op. No. 2857 (File
Nos. S-125, S-140), 687 P.2d 287 (1984);
Abood v. Gorsuch, Sup. Ct. Op. No. 2958
(File No. S-706), 703 P.2d 1158 (1985).

Sec. 44.62.312. State policy regarding meetings, (a) It is the

policy of the state that
(1) the governmental
aid

units mentioned

in AS 44.62.310(a) exist to

in the conduct of the people 3 business;

(2) it is the intent of the law that actions of those units be taken
openly and that their deliberations be conducted openly;

312
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(3) the people of this state do not yield their sovereignty to the
agencies which serve them;

ispital (4) the people, in delegating authority, do not give their public ser-
sional vants the right to decide what is good for the people to know and what
is not good for them to know;
luired (5) the people’ right to remain informed shall be protected so that
time, they may retain control over the instruments they have created;
ee the (6) the use of teleconferencing under this chapter is for the conve-
nience of the parties, the public, and the governmental units conduct-
i1)ch ing the meetings,
6, am (b)  AS 44.62.310(c)(1) shall be construed narrowly in order to effec-
)SLA tuate the policy stated in (a) of this section and avoid unnecessary
>) executive sessions. (8 3 ch 98 SLA 1972; am § 4 ch 54 SLA 1985)
bodies Effect of amendments. — The 1985
ence of amendment added paragraph (6) of sub-
section (a).

NOTES TO DECISIONS

Quoted in Brookwood Area Home- age, Sup. Ct. Op. No. 2953 (File Nos.
owners Ass'n v. Municipality of Anchor- S-575, S-629), 702 P.2d 1317 (1985).

on of

held

-etlihkgs Article 7. Legislative Review of Rules.

e, lIke

nerely . . .

m--ming Sec. 44.62.320. Legislative annulment of regulations and re-

induct view.

ule of

_fj”di' Editor's notes. — The AlaskaConst.,, mentioned in the notesto decisions was

Is”:gr?i art. 11, § 22 amendment proposal that was defeated in the November, 1984election.

if pro- . .. . L .

mof a Article 8. Administrative Adjudication.

iature

nts or Section Section

od v. 330. Application of AS 44.62.330 —  410. Time and place of hearing

a. No. 44.62.630 600. Voting procedure

19571,

Strait Sec. 44.62.330. Application of AS 44.62.330 — 44.vi2.630.

(File (@ The procedure of the state boards, commissions, and officers listed

984); in this subsection or of their successors by reorganization under the

fgl’B constitution shall be conducted under AS 44.62.330 — 44.62.630. This
procedure, including, but not limited to, accusations and statements of
issues, service, notice and time and place of hearing, subpoenas, depo-

the sitions, matters concerning evidence and decisions, conduct of hear-
ing, judicial review and scope ofjudicial review, continuances, recon-

tto sideration, reinstatement or reduction of penalty, contempt, mail vote,
caths, impartiality, and similar matters shall be governed by this

ken chapter, notwithstanding similar provisions in the statutes dealing

with the state boards, commissions, and officers listed. Where indi-
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Joint committee which acts between legislative sessions

constitutes a subcommittee of the Legislative Council

for administrative purposes. A special or joint com-—
mittee may expend money only in accordance with an ap-—
propriation made for the work of the committee.

(d) A committee may not be established wuiless
authorized by law or by the Uniform Rules.

OPEN AND EXECUTIVE SESSIONS

RULE 22. OPEN AND EXECUTIVE SESSIONS. (a) All
meecings of a leg! .lacive body are open to all legisla—
tors, whether or not they are members of the particular
legislative body that 1is meeting, and to the general
public except as provided in (b) of this rule.

(b) A legislative body may <call an executive
session at which members of the general public may be
excluded for the following reasons:

(¢D) discussion of natters, che imme
knowledge of which would adversely affect the finances
of a government unit;

(2) discussion of subjects that ten
prejudice che reputation and character of a person?

3) discussion of a matter that may, b
be required to be confidential.

(c) When a legislative body desires co call an
executive session in accordance with (b) of this rule,
the body shall first convene as a public meeting and
Che question of holding an executive session shall be
determined by a majority vote of the members presenc.

(d) The provisions of this rule may not be inter-

preted as permitting the exclusion of a "legislator from
an executive session, whether or not the legislator 1is
a member of the body that 1is meeting. A legislator not
a member of <che body holding an executive session
shall, however, be subject to che same rules of con-—
fidentiality and de"corum as pertain co regular members
of the body.

COMMITTEE MEETINGS

RULE 23. COMMITTEE MEETINGS. () Written notice
of the time, place and subject matter of all meetings
of standing, special, and joint committees during a
week shell be provided by the person who chairs che
commictee to che chief clerk or secretary by 4:00 p.m.
on tne preceding Thursday. The person who chairs the
committee to which a bill or resolution is first refer—
red shall provide to the <chief <clerk or secretary
written notice of the time and place of the first
public hearing on the bill or resolution ac lease five
days before the hearing. However, chis requirement may
be waived by motion of the person who chairs the com—
mictee co which a bill or resolution 1is firsc referred
if concurred in by majority vote of the full membership
of the house. The chief olerk or secretary shall
publish and distribute copies of the weekly schedule of
committee meetings and of the five-day notice or hear —
ing.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1989

SUBJECT: Open meetings: "wilful™ v. "intentional"”
(CSSJR 1(C )

TO: Senator Pat Rodey

FROM: Richard A. Brauley

Legislative Counsel

You have requested a committee substitute sponsor blank that
would change "wilful"™ in Sec. 24(d) to "intentional". It is
enclosed.

You also ask that we comment on the desirability of the
change.

The criminal code [see AS 11.81.900(a)(1)] uses the word
"intentionally"” to describe conduct "when the person®s
conscious objective is to cause that result”™ and the word is
probably a synonym for the "wilful" that was used in SJR 1;
in this context, "intentionally” 1is contrasted with
"knowingly", "recklessly”™, and "criminally negligent”™ to
describe other degrees of knowing conduct.

SJR 1 does not propose a rule that has any analogy to
criminal laws; the provisions of Sec, 24(d) specifically
provide for a civil fine.

Having said that, 1 do not believe that | have much to add.
I do not believe that the office has a preference for
"intentional”™ over "wilful™ in this context.

The Alaska Supreme Court has suggested that the word
"wilful™ 1is not a term ofart, North State Tel. Co. V.
Alaska Pub. Util. Comm®*n,522 P.2d 711 (1974) , and its
meanings will vary according to the context.

The word "wilful” often denotes a*u act that was done
voluntarily, knowingly, or permissively-- as distinguished
from the accidental act or the act that occurs beyond the



Senator Pat Rodey
Page 2
March 9, 1989

control of an individual. The court does suggest in the
North State case that in the context of the criminal codes
generally, "wilful™ conduct carries a connotation of a bad
purpose; the court agrees that it does not have that meaning
where the act in question 1is viewed in a civil context and
is not per se wrong (but merely prohibited).

In my view, "intentional™ works well if your intent is to
penalize only those who facilitate the violation. On the
other hand, if you wish to penalize all those who
participate in a closed meeting, knowing that the meeting
violates open meeting requirements "wilful”™ might be
better..

RAB:Imb:kb
L7/028
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6-0013H
Bradley
3/9/89
Original sponsors: Sturgulewski, Fischer,

Kerttula, et al.

IN THE SENATE
CS FOR SENATE JOINT RESOLUTION NO. 1 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
open meetings.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article 1, Constitution of the State of Alaska, 1is amended
by adding a new section to read:

SECTION 24. MEETINGS OPEN. (@) Except as provided in (b) of
this section, private and substantive discussions or debates on legis—
lation under 1its jurisdiction by a quorum of a hous? of the legisla—
ture or of a committee are prohibited.

(b) The legislature or a committee of the legislature may meet
in executive sessions authorized by law.

(c) A court may not prescribe rules or procedures for the con—
duct of legislative business or invalidate legislation because of a
viola”.on of this section.

(d) A court may impose acivil fine upon a member of the legis—
lature for an intentional violation of this section and may impose
other sanctions authorized by law.

(e) The legislature may implement this section.

* Sec. 2. INTENT. (a; The purpose of the amendment to art. I, Consti—
tution of the State of Alaska, proposed in sec. 1 of this resolution is to
make openness 1in government the rule and secrecy theexception. Theamend—
ment ensures that the public is not excluded during the substantive delib—
erative and decision-making stages of the budgetary and lawmaking process.

(b) This amendment provides a basis for judicial enforcement of the

-1- CSSJR H )
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existing open meetings law (AS 44.62.310 - 44.62.312) or an amendment to
the extent that the provisions are consistent with the amendment proposed
in sec. 1 of this resolution, notwithstanding art. 1IlI, secs. 6 and 12,
Constitution of the State of Alaska. The amount of civil fines authorized
by this amendment mav be established by Ilaw.

(c) This amendment is not intended to prevent the free flow of 1ideas
among legislators or their participation 1in public forums, community
events, site visitations, or social events.

(d) In the preparation of 1its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall consider the statement of
legislative intent contained in (a) - (¢) of this section.

* Sec. 3. The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity

with art. X111, sec. 1, Constitution of the State of Alaska, and the elec—

tion laws of the state.



WORK DRAFT WORK DRAFT WORK DRAFT

6-0013H
Bradley

- ] . 3/28/89
Original sponsors: Sturgulewski, Fischer,
Kerttula, et al.

IN THE SENATE
CS FOR SENATE JOINT RESOLUTION NO. 1 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
open meetings.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1, Constitution of the State of Alaska, is amended
by adding a new section to read:
SECTION 24. MEETINGS OPEN. (a) Except as provided in (b) and
(e) of this section, private and substantive discussions or debates on
legislation under its jurisdiction by a quorum of a house of the
legislature or of a committee or”subcommitted”o”™ the legislature are

" vy et
prohibited.-

(b) The legislature or a committee or a subcommittee of the
legislature may meet 1in executive sessions authorized by law.

(c) A court may not prescribe rules or procedures for the con—
duce of legislative business or invalidate legislation because of a
violation of this section.

(d) A court may impose a civil fine upon a member of the legis—
lature for an intentional| violation of this section and may impose
other sanctions authorized by law.

(e) Thlra section does not restrict discussion between two legis—
laters

(f) The legislature may implement this section.

* Sec. 2, INTENT. (a) The purpose of the amendment to art. 1, Consti—
tution of the State of Alaska, proposed in sec. 1 of this resolution 1is to

»
make openness in government the rule and secrecy the exception. The

1- CSSR 1 )
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amendment ensures that the public 1is not excluded during the substantive
deliberative and decision-making stages of the budgetary and lawmaking
process.

(b) This amendment provides a basis for judicial enforcement of the
existing open meetings law (AS 44.62.310 - 44.62.312) or an amendment to
the extent that the provisions are consistent with the amendment proposed
in sec. 1 of this resolution, notwithstanding art. 1Il, secs. 6 and 12,
Constitution of the State of Alaska. The amount of civil fines authorized
by this amendment may be established by law.

(c) This amendment 1is not intended to prevent the free flow of ideas
among legislators or their participation 1in public forums, community
events, site visitations, or social -events or to restrict discussions
between two legislators who constitute a quorum of a committee or subcom—
mittee, whether or not they are in attendance at a properly-called meeting
of the subcommittee.

(d) In the preparation of 1its neutral summary under AS 15.58.-
020(6)(C), the Legislative Affairs Agency shall considerthe statement of
legislative intent contained in (a) - (c¢) of this section.

* Sec. . The amendment proposed by this resolution shall be placed
before the voters of the state at the next general election in conformity
with art. XIll, sec. 1, Constitution of the State of Alaska, and the elec—

tion laws of the state.



